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CONTINUING NEED FOR SECTION 203’S PRO-
VISIONS FOR LIMITED ENGLISH PRO-
FICIENT VOTERS

TUESDAY, JUNE 13, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The hearing was convened, pursuant to notice, at 9:31 a.m., in
room SD-226, Dirksen Senate Office Building,

Hon. Arlen Specter, Chairman of the Committee, presiding.

Present: Senators Cornyn, Coburn, Leahy, Kennedy, Feinstein,
and Feingold.

OPENING STATEMENT OF HON. JOHN CORNYN, A U.S.
SENATOR FROM THE STATE OF TEXAS

Senator CORNYN. The Committee will come to order.

Senator Specter, by the way, is going to be delayed slightly, so
I offered to open up for him so we could get started, and then he
will be joining us as soon as he can.

Today we are holding the sixth in a series of hearings focusing
on the proposed reauthorization of the expiring provisions of the
Voting Rights Act.

Chairman Specter called a number of hearings prior to our last
recess, but unfortunately that was during a time when we were ad-
dressing another important issue, and that is immigration reform,
on the floor of the Senate and many of us were unable to attend
the last two hearings on Section 5.

I am encouraged to hear that the Chairman is holding this hear-
ing and plans to hold several additional hearings on the Voting
Rights Act generally, as well as with problems such as voter fraud
in elections.

It is imperative that we vet this issue fully in order to increase
the likelihood that this legislation will pass Supreme Court muster,
which no doubt will ultimately come, and to ensure that the Voting
Rights Act continues to operate as Congress intended.

Before us today, of course, is the issue of reauthorization of Sec-
tion 203, the provision that requires ballots and voting materials
to be provided in a language other than English under certain cir-
cumstances.

Section 203 applies to States and localities where more than
10,000, or 5 percent, of the voting-aged citizens are Alaskan Na-
tive, American Indian, Americans of Spanish heritage, or Asian
Americans who are limited- English proficient. These citizens have

o))



2

a higher rate of illiteracy, as defined by failure to complete the fifth
grade, than the national average.

I have previously stated my concerns about this particular provi-
sion. It seems to me that if we rightfully require proficiency in
English to become a naturalized citizen in this country, that for the
same reasons it is not only reasonable, but in fact entirely appro-
priate, for jurisdictions to offer ballots and voting materials in
English.

Just a few weeks ago, the U.S. Senate overwhelmingly passed a
provision declaring English our National language, as well as a sec-
ond provision that overwhelmingly recognized English as a common
and unifying language for our Nation.

Section 203 does not appear to unify us, and even more, it is not
clear to me that Section 203, as currently drafted, is an effective
method of protecting voting rights.

I know each of you have your own opinion about this important
subject, and we are glad to have you here today, each of the wit-
nesses, to help us learn more and to continue to build a record that
will help us ensure the continued success of the Voting Rights Act.

Our witnesses today include Mr. John Trasvina, a graduate of
the Harvard and Stanford Law Schools, and president and general
counsel to the Mexican American Legal Defense and Education
Fund. Mr. Trasviia once worked for this Committee as general
counsel for the Senate Subcommittee on the Constitution, and we
welcome you back.

Margaret Fung is a graduate of Barnard College and NYU Law
School, and is executive director of the Asian American Legal De-
fense and Education Fund. Ms. Fung has testified before the House
Judiciary Committee on issues related to voting rights and the
need for bilingual voting materials.

Mauro E. Mujica. And forgive me if I have mispronounced your
last name. Is that close?

Mr. MuJicA. Yes.

Senator CORNYN. I am sensitive. With a name like Cornyn, it
gets butchered often and I am a little sensitive. So, I apologize if
I missed at all.

Mr. Mujica is a graduate of Colombia University and is Chair-
man of the Board and CEO of U.S. English, a citizens’ action group
working to make English the official language of the United States.
He testified before the 104th Congress during its consideration of
official English legislation.

Deborah Wright is a graduate of the University of Missouri and
Acting Assistant Registrar-Recorder and County Clerk of Election
Services in Los Angeles County, the largest electoral jurisdiction in
the United States.

Peter Kirsanow is a graduate of Cornell and Cleveland State
Universities, and he currently serves as a Commissioner on the
U.S. Commission on Civil Rights, and is a member of the National
Labor Relations Board.

In addition, he is Chairman of the Board of Directors of the Cen-
ter for New Black Leadership. Mr. Kirsanow frequently testifies be-
fore members of the U.S. Congress on matters affecting civil rights
and labor-related issues, appearing most recently before the Senate
Judiciary Committee to support the nominations of Chief Justice
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:(Ijohn G. Roberts and Justice Samuel Alito to the U.S. Supreme
ourt.

Linda Chavez is a graduate of the University of Colorado and
Chairman of the Center for Equal Opportunity, a nonprofit public
policy research organization in Sterling, Virginia.

She also writes a weekly syndicated column that appears in
newspapers across the country, and is a political analyst for Fox
News Channel. She has held a number of appointed positions, and
is lalln author and has testified on a variety of subjects on Capitol
Hill.

We welcome each of you here today and look forward to your tes-
timony.

Senator Kennedy, I might yield to you for any opening statement
you would care to make.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. I thank you, Mr. Chairman. I thank the
Chairman of our committee, Senator Specter, for convening these
hearings and for continued commitment to keeping us on track for
the reauthorization of the Voting Rights Act during this Congress.

We all understand that English is the common and unifying lan-
guage of the United States, and becoming proficient in English is
important to becoming part of American society and pursuing the
American dream. There is no disagreement on that. We all under-
stand that voting is a fundamental right, the right from which all
others derive. Again, there is no disagreement on this point.

But we must also understand that not all citizens of the United
States know English well enough to participate in English-only
elections, and without bilingual ballots and assistance at the polls,
there are millions of our fellow citizens who would be unable to
vote effectively. These include many native-born Americans who,
because of poverty and unequal educational opportunities, have
high rates of illiteracy and limited English proficiency.

They also include many Puerto Ricans, who are U.S. citizens by
birth and have given so much to this country: 65,000 Puerto Ricans
served in World War II, 48,000 in Vietnam, and as of November,
2003, 3,500 Puerto Ricans were serving in Iraq or Afghanistan, and
as of last February, 48 of them had died fighting in Iraq and Af-
ghanistan. Since World War II, Puerto Rico has suffered more mili-
tary casualties per capita than any other jurisdiction.

Puerto Ricans educated in classrooms where instruction was in
Spanish should not be denied a ballot they can understand and vot-
ing instructions that they can understand, yet some States try to
do that.

In the Voting Rights Act of 1965, Congress prohibited States
from conditioning the right of Puerto Ricans to vote on their ability
to read and write English, and the Supreme Court, in Katzenbag
v. Morgan, upheld the constitutionality of that provision.

The same principle applies to Native Americans and Alaskan na-
tives. On many Indian reservations and Alaskan villages, trans-
lators are necessary to translate ballots into unwritten languages
for Native Americans and Alaskans who cannot read their ballots
and could not vote effectively without assistance. We owe it to



4

these Americans to provide them the help they need to cast their
votes.

The same principles should apply to naturalized U.S. citizens.
They were attracted to our country by opportunity and the promise
of democracy, and they are no less worthy to exercise their right
to vote.

It is wrong to equate knowing enough English to become a natu-
ralized citizen with knowing enough English to participate respon-
sibly in an election. According to current Federal law on natu-
ralizations, persons must be able to read or write simple words and
phrases in English to become naturalized citizens. Naturalization
law also exempts some Americans over 50 from having to satisfy
an English-language requirement to become a citizen.

Even under the more demanding English-language requirements
of the recent Senate immigration bill, applicants for naturalization
will need to demonstrate a sufficient understanding of the English
language for usage in everyday life.

But many elections require more than an understanding of ev-
eryday usage to participate effectively. Often ballots contain com-
plex referenda and initiatives. Here is one example. It is an initia-
tive that appeared on the ballot in Denver, Colorado in 2004. The
county is required to providing voting materials in Spanish under
Section 203.

Here is the text of the initiative, which will appear on the poster
board: “Shall regional transportation district taxes be increased
first full year, dollar increases annually and by whatever additional
amounts are raised annually thereafter, increasing the rate of sales
tax levied by the district by four-tenths of 1 percent from the cur-
rent six-tenths of 1 percent to one percent, commencing January 1
the first calendar year, that commences after the election of which
the ballot question is submitted, and in connection therewith, shall
regional transportation district debt be increased, principal
amount, with a repayment cost...with all the proceeds going to debt
and taxes,” et cetera, et cetera. That is just one sentence.

[Laughter.]

Even those who think we can speak English probably could use
Cliff Notes for that version of the ballot.

Our limited-English proficient fellow citizens know the impor-
tance of learning English. We have now a two- year wait in my
own city of Boston, 24,000 individuals who are working hard, pay-
ing their taxes, trying to learn English, and they have to wait, now,
2 years in order to see that.

We cannot get an increase in the appropriations by the Majority,
who have professed such commitment in terms of learning English,
which is certainly disappointing, at best.

Our limited-English proficient fellow citizens know the impor-
tance of learning English. Access to the franchise in their native
language is not a disincentive to learn English. Their lives and
struggles are a daily reminder of how important learning English
is to succeed in this country. It should upset all of us here today
that we are not meeting our obligation to help them learn English.
They want to learn English.

I mentioned, in Boston, the waiting list to learn English now is
17,000 students, and the waiting period is as long as 3 years. Three
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years. In New York, it is estimated that one million residents need
English language instruction, yet there are only 41,000 slots.

The problem is national. In Albuquerque, Catholic Charities re-
ports 1,000 people on their waiting list and a waiting time of 12
months for services. In Phoenix, the waiting list in Rio Saledo
Community College is over 1,000, and the waiting time is 18
months.

Let us not punish American citizens who want to learn English
by conditioning the fundamental right to vote on the ability to read
and write in English. If we are sincere about including naturalized
citizens in the American way of life and promoting American val-
ues and traditions, there is no better way than through the ballot
box, and we need to continue Section 203 to make it possible.

Thank you, Mr. Chairman.

Senator CORNYN. We will go to the opening statements of the
witnesses.

Senator KENNEDY. Mr. Chairman?

Senator CORNYN. Yes?

Senator KENNEDY. Could I ask, at the termination of the hearing
today, there are a couple of excellent reports, one from Luis Fraga
and Maria Ocampo entitled “More Information Requests” and “The
Different Effect of Section 5 and the Voting Rights Act” be included
in the record? There is an extensive report, and I do not think this
should be included. It ought to be in the file of the committee. This
is Jane Tucker’s report.

I would ask the staff to reduce this to a manageable area and
the whole report be included in the record and referenced in our
record that this report is there. If I could ask for that inclusion.

Senator CORNYN. Certainly. Without objection.

Thank you for reminding me. I had three documents that, with-
out objection, will also be made a part of the record at the end of
the hearing transcript.

The first, is correspondence from Chris Norby, supervisor, Fourth
District, Orange County Board of Supervisors, to Senator Specter
regarding Orange County’s administration of Section 203 of the
Voting Rights Act.

The second, is a study by Anna Henderson and Chris Edley, Jr.
of the Warren Institute entitled, “Voting Rights Act Reauthoriza-
tion: Researched-Based Recommendations to Improve Voting Ac-
cess.”

The third, is from Jan Tyler, who served as Election Commis-
sioner for the City and County of Denver for eight years, to Senator
Specter and Senator Leahy. Those will also be made a part of the
record.

Mr. Trasvifia, if we could to you, please, for your opening state-
ment.

We would like for you to please confine each of your opening
statements to 5 minutes, then we will proceed with a round of
questioning where we will be able to get further into the subject
matter.
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STATEMENT OF JOHN TRASVINA, INTERIM PRESIDENT AND
GENERAL COUNSEL, MEXICAN AMERICAN LEGAL DEFENSE
AND EDUCATIONAL FUND (MALDEF), LOS ANGELES, CALI-
FORNIA

Mr. TRASVINA. Thank you, Mr. Chairman and members of the
committee.

On behalf of MALDEF, I want to thank the Committee for its
leadership regarding the continuing need for Section 203 of the
Voting Rights Act, and the opportunity to testify today. I am very
pleased to be back before this Committee to testify about the crit-
ical importance of language assistance in elections.

One of my proudest moments during my service here for Senator
Simon on the Constitution Subcommittee was working with Sen-
ator Hatch and many members of the Committee and your staffs
on the 1992 Voting Rights Act language amendments.

When this Committee displays bipartisanship on language assist-
ance as it did in 1992, you make a powerful statement to the Amer-
ican people, and the world, about the sanctity with which we hold
the right to vote in the United States.

Protections against language discrimination in voting were in-
cluded in the original Voting Rights Act of 1965, which prohibited
the enforcement of English language literacy tests for voters.

Congress enacted these protections to protect the rights of Puerto
Rican U.S. citizens who were educated in American-flag schools in
Puerto Rico where instruction took place in Spanish.

Section 203 was included during the 1975 reauthorization be-
cause Spanish-speaking Latino citizens in the Southwest and else-
where, as well as other language minorities, were still being sub-
jected to laws and practices that effectively denied them the right
to vote, much as similar laws and practices denied the right to vote
to African-Americans living in the South.

After hearing testimony about the denial of equal educational op-
portunities by State and local governments that had left many
Latinos, Asian-Americans, and American Indians functionally illit-
erate in English, Congress found it necessary to eliminate such dis-
crimination by prohibiting English-only elections and by pre-
scribing other remedial devices.

Section 203, providing language assistance in the election proc-
ess, was the remedy Congress devised to counter the effects of lan-
guage-based discrimination on U.S. citizens’ right to vote.

Unconstitutional discrimination in elections and education has
created persistent, discriminatory conditions which continue to re-
quire the Congressional remedy of Section 203.

Many of the U.S. citizens subject to intentional discrimination in
public education systems, which lasted well into the 1970’s in
Texas and other States, continue to require language assistance in
order to cast a meaningful, informed vote.

In the State of Texas alone, the Census found, in 2002, that
there were over 818,000 Latino voting-age citizens, nearly 1 of 4
Latino voting-age citizens in the State, not yet fully proficient in
English.

Section 203 is a proper exercise of Congress’s authority to enforce
the 14th and 15th amendments, which grant Congress the power
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to enforce equal protection of the laws and non-discrimination in
voting through appropriate remedial legislation.

The Supreme Court has repeatedly found that Congress may
adopt strong remedial and preventative measures to respond to the
widespread and persisting deprivation of constitutional rights re-
sulting from a history of racial discrimination.

Because language assistance required under Section 203 is, as
required under City of Boerne v. Flores, congruent and proportional
to the discrimination that it addresses and it is no broader than
necessary to redress this discrimination, it is a proper exercise of
Congress’ constitutional authority under the 14th and 15th amend-
ments.

Many Section 203 opponents argue that, because immigrants
must speak English to become naturalized citizens, language as-
sistance in voting is not needed. Complicated ballot provisions,
however, demand a higher level of English language proficiency
than do the naturalization requirements.

Even native speakers of English often find legalistic language—
such as that stated by Senator Kennedy—of many ballot provisions
difficult to interpret. Further, English-language naturalization re-
quirements do not apply to native-born citizens, many of whom, as
I have noted, suffer from limited-English proficiency as a result of
discriminatory education systems.

Section 203 is not costly to implement. As Mayor Feinstein knew
way back in the 1980’s when she appointed me to the Citizens’ Ad-
visory Committee on Elections, bilingual ballots—and in San Fran-
cisco we have three languages—are able to be implemented on a
cost-effective basis: less than 3 percent of all election costs, 16/
10,000ths of 1 percent of the city budget.

A recent Arizona State University study found that Section 203
represents no additional costs to most jurisdictions and costs very
little in those jurisdictions which do incur additional costs.

The Voting Rights Act removes barriers between the electoral
process and U.S. citizens. It is easier and more cost effective than
ever to provide language assistance for registration, and at the
polls. The necessity to read and write English to get ahead every
day is not diminished by getting a bilingual ballot on election day.

As a matter of sound public policy and as a constitutional remedy
to discrimination in voting, we should facilitate these citizens’ par-
ticipation in American political systems and we should continue to
provide language assistance in voting to those who are unable to
participate fully without it.

Thank you.

Senator CORNYN. Thank you very much.

[The prepared statement of Mr. Trasvifia appears as a submis-
sion for the record.]

Mr. Mujica, we would be glad to hear from you.

STATEMENT OF MAURO E. MUJICA, CHAIRMAN OF THE BOARD
AND CEO, U.S. ENGLISH, INC., WASHINGTON, DC

Mr. MuJgicA. Thank you, Mr. Chairman and members of the com-
mittee, for giving me the opportunity to testify today regarding
Section 203 of the Voting Rights Act.
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My name is Mauro E. Muyjica. I am the Chairman of the Board
of U.S. English, Inc., a nonprofit organization based in Washington,
D.C.

U.S. English was founded in 1983 by one of your former col-
leagues, Senator S.I. Hayakawa, and we have now grown to over
1.8 million members. Our organization focuses on public policy
issues that involve language and national identity.

Mr. Chairman, I am a naturalized citizen. I speak Spanish regu-
larly with my family and friends, and I am proud to speak four lan-
guages fluently. Our concerns about Section 203 do not reflect an
opposition to other languages or the people who speak them.

I recognize that any section of any law that has been in effect
for a generation has a presumption in favor of reauthorization. I
also know that it will take political courage to revisit anything that
is part of the admirable voting rights.

Still, we believe that if this Committee brings independent judg-
ment to bear, it will see that the considerable costs of Section 203
outweigh its now-questionable benefits.

First, the law is at odds with an important legal tradition. In
1906, President Theodore Roosevelt signed a measure requiring
candidates for naturalization to demonstrate their ability to speak
English. Just last month, this body reaffirmed that policy when it
voted overwhelmingly for the similar language in Senator Inhofe’s
amendment.

If English is a necessary condition for citizenship, and citizenship
is a necessary condition for legal voting, then the purpose of for-
eign-language ballots must be questioned.

If we are naturalizing individuals who cannot speak English, we
must address that issue. If we are failing to teach English to indi-
viduals born in this country, we must address that issue. Multi-
lingual ballots should not be used as a way of covering up the fact
that we are not adequately addressing other challenges.

Second, to the degree that law has a teaching effect, Section 203
sends exactly the wrong message. According to the Census, there
are 54 different languages spoken in American homes by more than
50,000 people.

But in most places where Section 203 is triggered, government-
translated voting materials send a message to Spanish speakers,
and only Spanish speakers, that English is optional.

When a person steps into a voting booth, he or she is exercising
the highest civic duty. Yet, at that very moment the government
sends a signal that English is not really necessary to join our Na-
tional political conversation.

Ironically, this message will not be sent to the Spanish speaker
in Burlington, Vermont or the Chinese speaker in Wichita, Kansas.
It will be sent only to those who live in high enough language con-
centrations to trigger Section 203’s requirements. In short, it will
be sent to the very immigrants who are likely to live in linguistic
enclaves where an English-optional lifestyle is a real possibility.

Finally, Section 203 raises troubling questions about where we
draw the lines in civil rights laws. Section 203’s provisions were
originally limited as a remedy for people of Hispanic, Asian, Native
American, and Native Alaskan heritage, but the Congressional
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findings that caused the lines to be drawn at those groups could
well be anachronistic.

Let me respectfully ask this question: is there any evidence on
the record that, in 2006, a Chinese speaker is more likely than an
Arabic speaker to face such language-based discrimination? The
Chinese speaker qualifies for a special ballot; the Arabic speaker
does not.

The original Voting Rights Act is rooted in our belief as a Nation
that all men are created equal. Regardless of one’s race, the law
protects a person from discrimination. But Section 203’s message
is that we will give you a government service, but only if there are
enough of you to qualify.

Since this is at odds with our civil rights traditions, it seems that
the real purposes of bilingual ballots is to satisfy political constitu-
encies who are large enough to demand them.

Though Section 203 may have originated with the best of inten-
tions, we should make the decision that binds us for the next gen-
eration on the conditions of today, not the conditions of 30 years
ago. Today, Section 203 provides selected and questionable benefits
at the cost of a Balkanizing message.

U.S. English opposes the reauthorization of Section 203’s lan-
guage in its current form. We respectfully urge this Committee to
craft a policy that more closely reflects legal and economic sense
a]I;d one which promotes what voting and being an American is all
about.

Senator CORNYN. Thank you, Mr. Mujica.

Ms. Fung, we would be glad to hear from you.

STATEMENT OF MARGARET FUNG, EXECUTIVE DIRECTOR,
ASTAN AMERICAN LEGAL DEFENSE AND EDUCATION FUND,
NEW YORK, NEW YORK

Ms. FUNG. Good morning, Mr. Chairman and members of the
committee.

My name is Margaret Fung and I am executive director of the
Asian American Legal Defense and Education Fund, which is a 32-
year-old New York-based national organization that does litigation,
legal advocacy, and community education.

Since 1988, we have monitored elections and conducted multi-
lingual exit polls to document barriers to voting faced by Asian-
Americans. In November of 2004, we conducted the Nation’s largest
multilingual exit poll of 11,000 Asian-American voters in eight
States to assess the needs of Asian-American voters with limited
English proficiency and to document voting problems.

We have also litigated cases to defend the voting rights of Asian-
Americans, most recently a lawsuit on behalf of groups and indi-
vidual voters in a suit against the New York City Board of Elec-
tions for violating the language assistance provisions of the Voting
Rights Act.

We have prepared a new report. It is called “Asian Americans
and the Voting Rights Act: The Case for Reauthorization.”

I have attached a copy of our 47-page report to this statement,
and I am hoping that you will accept for the official record the re-
port, as well as the appendices which are here, which includes a
lot of original documentation and letters to registrars in eight
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States where we describe exactly where the voting problems have
occurred, how many voters have been affected, and our experience
with these issues.

As you know, Asians in America were barred for over 150 years
from becoming naturalized citizens and, thus, were not eligible to
vote. Those citizenship restrictions were finally rescinded in 1943
for Chinese Americans, and for other Asian immigrant groups in
1952.

But as a result, this legacy of discrimination effectively blocked
Asian-Americans from participating in the political process until
the Civil Rights era of the 1960s. That is exactly why the Voting
Rights Act has such significance for our community.

When the language assistance provisions of the Voting Rights
Act were enacted in 1975, and then expanded in 1992, Section 203
helped to remove other obstacles for Asian-American voters not yet
fluent in English. It has opened up the political process for Asian-
Americans, especially first-time voters and new citizens.

At the most fundamental level, translated ballots in voting ma-
chines have enabled Asian-Americans to exercise their right to vote
privately and independently. Almost one-third of the respondents
in our 2004 exit poll of 11,000 Asian-American voters needed some
form of language assistance in order to vote, and the greatest bene-
ficiaries of this assistance, 46 percent, were first-time voters.

The Asian-American population, according to the Census, is now
14 million. Over half have acquired citizenship through naturaliza-
tion, and 40 percent of our community is limited-English proficient.

We are now a growing part of the electorate, and this can be at-
tributed in large part to Section 203, which covers 672,000 Asian-
Americans in 16 jurisdictions in 7 States.

Behind the statistics, of course, are the real voters. One of our
clients, Shiny Liu, is a Chinese-American voter from Queens Coun-
ty. This is what she said about the use of translated ballots: “The
first time I voted was in 2003. I used an interpreter and a ballot
that was translated into Chinese. Now I know how to vote, so I
vote alone without any assistance. I have voted on ballots in
English before, but I am not comfortable doing so because I am not
confident that I properly understand the English. I would rather
vote on ballots translated into Chinese because I can be sure of
who, and what, I am voting for.”

We also represented a Korean-American truck driver, Byung Soo
Park, someone who was recently naturalized. He became a citizen
in 2001. He registered to vote at a community organization, with
bilingual assistance.

This is what he had to say: “Ever since I first registered to vote,
I have never missed an election. Every time I vote, I need to use
the assistance of an interpreter. I want to learn English, but I have
no time because I am a truck driver and I work long hours on the
road. Korean-Americans should be treated as U.S. citizens because
that is what we are. I want us all to be treated equally.” For Mr.
Park and countless other new citizens, economic barriers have hin-
dered their ability to learn English.

I just want to mention that voting discrimination against Asian-
Americans still continues today. We have seen it at the polls on a
repeated basis in the very explicit form of racist poll workers, har-
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assment, improper identification checks, and the outright refusal to
provide language assistance, which is currently required by Federal
law.

A basic tenet of our democracy is that all citizens should be able
to elect candidates of choice and have a voice in governmental deci-
sionmaking.

Section 203 has enabled the Asian-American community to par-
ticipate in democracy and it has helped to promote meaningful civic
participation. We hope that you will reauthorize Section 203, as
well as the other temporary provisions of the Voting Rights Act.

Thank you.

Senator CORNYN. Thank you, Ms. Fung.

[The prepared statement of Ms. Fung appears as a submission
for the record.]

Senator CORNYN. Mr. Kirsanow?

STATEMENT OF PETER N. KIRSANOW, MEMBER, NATIONAL
LABOR RELATIONS BOARD, COMMISSIONER, U.S. COMMIS-
SION ON CIVIL RIGHTS, CLEVELAND, OHIO

Mr. KiRSANOW. Thank you, Mr. Chairman and members of the
committee.

I am Peter Kirsanow, member of the U.S. Commission on Civil
Rights, and also a member of the National Labor Relations Board.
I am here in my personal capacity.

The U.S. Commission on Civil Rights was established pursuant
to the Civil Rights Act of 1957 to, among other things, act as a na-
tional clearing house for matters pertaining to denials of voting
rights and equal protection.

In furtherance of the clearing house function, the commission re-
cently held a hearing on the reauthorization of the temporary pro-
visions of the Act. The report that issued therefrom does not make
any recommendations as to whether any or all the provisions
should be reauthorized, nonetheless, I will respectfully submit to
the Senate that, in its deliberations concerning the temporary pro-
visions, it focus on at least four issues: 1) cost and waste; 2) fraud
and error; 3) use of racial and ethnic profiling and stereotyping in
administration of the Act; 4) constitutional compliance.

First, cost as a function of efficacy. The evidence shows that the
cost to cover jurisdictions of Section 203 compliance is dispropor-
tionate to its utility. There have been a number of GAO reports—
at least two—that have cited that the majority of covered jurisdic-
tions barely use bilingual ballots at all.

In addition, a 1986 GAO report showed that in most covered ju-
risdictions not one voter used any form of language assistance
whatsoever, and, moreover, 90 percent of jurisdictions report that
no language assistance whatsoever is needed.

Now, the sparse usage is in stark contrast to the fairly substan-
tial costs of compliance. The average covered jurisdiction spends an
estimated 13 percent of all election costs on Section 203 compli-
ance.

This is actually just the tip of the iceberg, because some jurisdic-
tions spend as much as 50 percent on compliance, and that number
is rising rapidly, by as much as 40 percent over just one election
cycle for some jurisdiction.
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The cited costs are monetary only. They do not include the effects
of fraud and error. The use of bilingual and multilingual election
materials necessarily increases the risk of both.

Non-English election materials can confound those who are the
gatekeepers of voting integrity. There have been scores of report,
and reports abound about the false and misleading information
that may be conveyed by ballots.

For example, in one jurisdiction a bilingual ballot transposed the
party labels of the candidates so that a Democrat became a Repub-
lican, and vice versa; in another, the “yes” and “no” on a ballot
proposition were reversed. Proofreaders simply missed these errors.

In addition, bilingual language requirements can facilitate voting
by those ineligible to vote. There have been numerous instances,
particularly in Florida and California, in which substantial num-
bers of non-citizens have voted, and it is unclear whether, or if|
there has been an effect on the outcome.

A third issue that merits consideration is the use of racial
profiling and stereotyping in administration and enforcement of the
Act. It would be unlawful for local election officials to disenfran-
chise voters with ethnic surnames on the basis of suspect citizen-
ship status, yet the review of surnames for enforcement of 203 pur-
poses is done by the Federal Government itself.

Voter registration rolls are reviewed for surnames common to
language minority groups to determine whether polling places in
areas with presumed substantial numbers of language minority
groups are adequately complying with Section 203’s bilingual re-
quirements.

Now, the purpose may be benign, but it is racial and ethnic
stereotyping, nonetheless. Ethnic surnames are not proxies for lim-
ited English proficiency. This racial profiling and stereotyping im-
plicates constitutional issues of Section 203’s proportionality and
congruence.

The rational and factual bases for eliminating discriminatory ac-
cess to the polls by providing bilingual language assistance are, to
say the least, underdeveloped.

One of the chief justifications cited for Section 203, and that is
unequal educational opportunities provided to language minorities,
could just as easily be applied to blacks and other groups that are
not usually viewed as being of limited English proficiency.

Moreover, the coverage triggers related to literacy could also be
applied to some black communities—even some white ones—yet
they are not, and this raises a host of equal protection, as well as
congruency and proportionality, concerns.

Mr. Chairman, it is respectfully submitted that prior to reauthor-
ization of Section 203, Congress consider some of the recommenda-
tions that I think you cited in the letter from Mr. Edley, one of my
former colleagues who is now dean at Boalt Law School.

With respect to Section 5, he suggested that Congress appoint a
commission to study and report back on some of the concerns I just
mentioned. I would respectfully submit that Congress consider
doing the same for Section 203.

Thank you, Mr. Chairman.

Senator CORNYN. Thank you, Mr. Kirsanow.
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[The prepared statement of Mr. Kirsanow appears as a submis-
sion for the record.]
Senator CORNYN. Ms. Wright, we would be glad to hear from you.

STATEMENT OF DEBORAH WRIGHT, ACTING ASSISTANT REG-
ISTRAR-RECORDER, DEPARTMENT OF REGISTRAR-RE-
CORDER, LOS ANGELES, CALIFORNIA

Ms. WRIGHT. Thank you, Mr. Chairman and members of the com-
mittee. Thank you for the invitation to appear before the Com-
mittee to offer testimony and to submit materials with regard to
Los Angeles County’s program that provides assistance to limited-
English proficient voters.

My point of view is probably a little different than the other pan-
elists. We do not really have a point of view and we do not have
a recommendation about renewal, we just wanted to report on the
actual experience of our jurisdiction.

Los Angeles County is the largest and most diverse local election
jurisdiction in the United States. In compliance with Section 203,
we provide assistance to voters in six languages in addition to
English: Chinese, Japanese, Korean, Spanish, Tagalog, which is
Filipino language, and Vietnamese. We provide both translated
written election materials and oral assistance on election day.

The costs to Los Angeles County for the multilingual program,
we believe, are reasonable in light of the challenges the county
faces and are proportional to the numbers of people the Census re-
veals to be limited-English proficient.

Only eight States have more registered voters than our nearly 4
million voters. The 2000 Census reported that L.A. County has ap-
proximately 5 million voting-age citizens, 12.9 percent of whom are
limited-English proficient in one of the six covered languages. Our
cost for translation tends to run at or below about 10 percent of the
cost of each election.

My own role with the county’s program is to provide direct man-
agement and oversight of the multilingual assistance program and
to coordinate community-based organization input and interface
with the Department of Justice on these issues, so I am reporting
to you from, sort of, on the ground.

As Senator Kennedy mentioned, often a high level of English pro-
ficiency is needed even by native speakers of English to understand
some of the complex ballot initiatives, especially in California, and
to cast an informed ballot. Appropriate targeted language assist-
anc(:ie makes it much more likely than informed voter intent is real-
ized.

There are three key facets to our multilingual program in Los
Angeles County: 1) we provide translated written materials; 2) we
provide oral assistance at voting locations; 3) we have an extensive
program of collaboration with community-based organizations.

Our translation of written materials include: sample ballot book-
lets that are mailed to each voter; the State ballot pamphlet, which
is also provided in all the languages; voter registration forms; ab-
sentee ballot application forms; instructions on how to use the vot-
ing system; provisional ballot instructions, and a wide variety of
voter education materials.
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We have realized considerable cost savings in Los Angeles Coun-
ty by restricting our printing to the exact precincts within the
county where written materials are needed.

Our oral assistance program far exceeds legal requirements of
targeting that would be based solely on U.S. Census data. We be-
lieve it is important for voters entering the polling place to see that
election workers reflect the neighborhood, including the languages
spoken in that community.

We target oral assistance based on several criteria: the Census
data that is required by law; we consider the number of requests
that are on our voter file from voters who have specifically asked
for materials in another language; we take into consideration input
from community-based organizations that tell us a neighborhood
perhaps has been changing in its demographic since the last Cen-
sus and that we need to look at providing assistance; and also in-
formation gathered directly from poll workers denoting how many
requests they received for multilingual assistance on election day.

Our collaboration with community-based organizations is the
third component in our outreach to multilingual voters. The groups
we work with include NALEO, MALDEF, APALC, and many oth-
ers, and they collaborate with the county in identifying neighbor-
hoods and specific voting precincts that are in need of assistance
in specific languages.

We do our best to get the word out to voters to make sure that
they learn about the availability of these materials. Every reg-
istered voter in Los Angeles County gets a voter information pam-
phlet prior to every election day, and we make sure that every
booklet contains a full page of information so that people can un-
derstand how to request services.

We make it easy. On the voter registration form, voters can re-
quest that their names be included in our list of voters who have
a request on file to receive translations. We do public service an-
nouncements on cable TV and radio at no cost to the county, and
we work back and forth with our community-based organizations to
get the word out.

We believe that a comprehensive program is only as good as the
results it achieves, and we believe that the program is successful
based on a number of indices: first, the large number of precincts
that are targeted for recruitment of poll workers who speak the
identified languages. In most elections, we achieve better than 90
percent of our goal.

The number of voters that have called our office to request trans-
lated written materials, and in conversations back and forth with
the Department of Justice, we have consistently been described as
having a very good and comprehensive program.

In conclusion, Los Angeles County is proud of our proactive,
multi-faceted, multilingual program that reaches beyond the min-
imum standards of legal compliance and focuses on a commitment
to excellence in serving all the voters in our diverse community.

Thank you.

Senator CORNYN. Thank you, Ms. Wright.

[The prepared statement of Ms. Wright appears as a submission
for the record.]
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Senator CORNYN. Ms. Chavez, we would be glad to hear from
you.

STATEMENT OF LINDA CHAVEZ, CHAIRMAN, CENTER FOR
EQUAL OPPORTUNITY, WASHINGTON, DC

Ms. CHAVEZ. Thank you very much, Mr. Chairman. Thank you
also to members of the committee.

In that very nice introduction of my bio, Senator Cornyn, there
was one job that I had that was missing in that list, and that was
that I was a staff member of the House Judiciary Committee from
1972 to 1974, working, as Senator Kennedy will remember, for the
then-Majority, the Democrats, and it was actually at that time that
consideration of amending the Voting Rights Act of 1965 and add-
ing the bilingual provision was under consideration. I would be
happy, in the question and answer period, to go into that more.

I am not going to read my testimony. I would like it to be sub-
mitted for the record in full.

Senator CORNYN. Without objection.

[The prepared statement of Ms. Chavez appears as a submission
for the record.]

Ms. CHAVEZ. And I obviously will summarize some of what I
said. There were four points made in that written testimony, some
of which seemed to neatly parallel Peter Kirsanow’s testimony. I
did deal with the subject of whether or not Section 203 is nec-
essary; whether or not there are sufficient numbers of persons un-
able to speak English to require a change of this sort in the law;
whether or not the expense of providing these ballots did not con-
stitute an unfunded mandate; and whether or not some of the
translations available, as Mr. Kirsanow testified, were not con-
fusing.

I also dealt with the issue of voter fraud and the way in which
bilingual ballots can facilitate voter fraud, and I dealt with the
issue of whether or not Section 203 is, in fact, constitutional.

This goes back to my history at the Judiciary Committee be-
cause, in order to be constitutional, one would have to interpret “an
English ballot” as proof of, evidence of, deliberate and intentional
discrimination, and I do not think that providing ballots only in
English does constitute deliberate discrimination.

But I would like to spend the few minutes I have with you here
to talk about the fourth part of my testimony, and that dealt with
the subject of Balkanization and whether or not the provision of
multilingual ballots does not, in fact, further the Balkanization of
this country.

I speak about this in the context of the current debate on immi-
gration. Much to the chagrin of some of my fellow Republicans, I
find myself more aligned in my views on immigration with Senator
Kennedy than some of the members of my own party; as you know,
(Iili)ave been an outspoken commentator on the current immigration

ebate.

It has, frankly, puzzled me why we are, I believe, in the midst
of a kind of national hysteria on immigration, given the fact that
our immigration levels are not at an all-time high, given the fact
that even illegal immigration was higher in 2000 than it was in
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2004, the last date for which we have official figures of apprehen-
sions at the border.

But one of the things that I believe has led the country to focus
so much on immigration, is a fear that many of the Latino immi-
grants who are coming into the United States are not going to do
what generations of immigrants have done before them: learn the
language, assimilate into the mainstream, and become fully partici-
pating members of our civil society.

I have, as you know, written on this issue for more than 20
years, including a book called Out of the Barrio, which, in fact de-
tailed—and this book was published 15 years ago—the assimilation
of Hispanics into the American mainstream.

Hispanics are learning English, and they are doing so not just as
rapidly as the Italians, Greeks, Poles, Jews and others before them,
but I believe more quickly than those groups have. Senator Ken-
nedy is correct, that there is a long waiting list for people to learn
the language.

Eighty-six percent of second-generation Hispanics in the United
States, for example, graduate from high school, so the notion that
Hispanics have a much higher illiteracy rate and that they are un-
able to speak English, I think, is simply fallacious.

According to the Pugh Hispanic Center, which has some of the
best statistics on this available, 78 percent of third-generation His-
panics in the United States speak only one language, and that lan-
guage is English.

That is not to say that there are not pockets in parts of the coun-
try of newly naturalized citizens, or even in my home State of New
Mexico, of some born in the United States who are not entirely pro-
ficient in the English language.

But I would contest that the way in which the Census Bureau
currently measures that proficiency for the purposes of this section
of the Act, namely constituting people who do not speak English at
least “very well,” according to Census records, is not a good way
of going about determining how many people it is that need such
assistance.

I believe, moreover, that even if you believe that there are people
who need such assistance, that it is possible to provide that assist-
ance through other means other than having bilingual ballots re-
quired by the Federal Government in all jurisdictions that meet the
provisions of Section 203.

Thank you very much.

Senator CORNYN. Thank you, Ms. Chavez.

We will now proceed to a round of questions of five minutes each.

I know each of you, during the immigration debate that we had
here in the Senate a couple of weeks ago, are aware of this, but
I just want to make this a part of the record.

There were two different amendments that were accepted by the
U.S. Senate, one sponsored principally by Senator Ken Salazar,
which declared English as “the common and unifying language of
the United States, and to preserve and enhance the role of the
English language,” and the second, which actually received 62
votes to 35 against, was principally sponsored by Senator Jim
Inhofe, which was to amend Title IV of the U.S. Code to “declare
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English as the national language of the United States and to pro-
mote the patriotic integration of prospective U.S. citizens.”

I can tell you that, from watching the news and listening to dis-
cussions afterwards, a lot of people were confused about what dif-
ferences, if any there were, between those two amendments.

But I will just say that in both, under the “Findings,” there was
this statement: “Unless otherwise authorized or provided for by
law, no person has a legal entitlement to services authorized or
provided for by the Federal Government in any language other
than English.”

So, some of you have addressed this issue of, if in fact to become
a naturalized citizen you must show English language proficiency,
and in order to vote you must be a United States citizen, then why
is there the need for multilingual ballots?

Senator Kennedy offered an example of some incomprehensible
ballot language in English, which leads me to the conclusion that
maybe what some people need is not a translator, but a lawyer
when they go vote, because of the language.

Even for someone who speaks English only with some little smat-
tering of Spanish, I think I am not alone in finding language like
that, even in English, for native English speakers, to be incompre-
hensible. But that, to me, speaks to another issue about whether
we insist that ballot language actually be comprehensible in
English.

But it seems to me an indictment of our educational system, and
perhaps even of the requirements of our naturalization laws, if we
say that we are going to give up on this goal that the U.S. Senate—
at least in these two amendments—overwhelmingly supports, and
that is that English be the common and unifying language, or be
the national language, or however you would want to say it.

For our educational system, for individuals who are educated in
our public schools and our compulsory school system that graduate
illiterate and are incapable of speaking the English language, that
is a serious, serious problem, larger in some ways than the imme-
diate issue before us here.

Certainly being able to engage in the political life of our Nation
is absolutely important; there is no denying that, no dissension
there. But if somehow we are graduating students from our public
schools that cannot read the English language, and we are allowing
people, as part of the naturalization process, to become American
citizens without truly meeting some sort of basic English-language
proficiency, then that is something we ought to look at as well.

Mr. Trasvifia, let me ask you, you mentioned the remedial nature
of these provisions, in other words, suggesting this was a remedy
required by historical discrimination and voting practices preju-
dicial to the rights of some non-English speaking minorities. I
would just ask you if it is in fact designed to be remedial, is there
any end to it? In other words, if it is remedial, should we say that
this should be permanently part of the Voting Rights Act or should
we do something else to try to make sure that the remedy is no
longer required by addressing the underlying problem?

Mr. TRASVINA. It is the latter, Senator. The way we get beyond
these provisions is, as we do and as many members of the Senate
and House do on a daily basis, by addressing the educational in-
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equities. We have litigation in our San Antonio office, in U.S. v.
Texas, that has been around for many years, and we continue to
see the disparities that Latino students face.

To address your larger question about a national language, the
U.S. Supreme Court addressed this back in 1923. This is not a new
issue about promoting a common language. The U.S. Supreme
Court, in Meyer v. Nebraska, addressed this and said that, “The
protection of the Constitution extends to all, to those who speak
other languages as well as to those born with English on the
tongue.”

And perhaps it would be highly advantageous if everybody spoke
the common language, but you do not reach that result—that desir-
able result—by limiting people’s constitutional rights.

In that case, it was the right of German-speaking parents to
have a say in their children’s education. That is the case that the
Congress relied on in 1975, and again in 1982 and 1992.

So education is the key to resolving many of these issues, but we
continue to have the persistent effects of educational discrimination
in your State and in other States as well.

Senator CORNYN. Well, certainly we need to make sure that peo-
ple get the benefits of a compulsory education system so they are
completely equipped not only to participate in our political life, but
in the opportunities that our Nation provides.

I see my time has expired, so I will turn to Senator Kennedy.

Senator KENNEDY. Thank you. Thank you very much.

I do note that the support by the Congress, in terms of what they
call the provision’s English language provisions, “Educational” has
declined from 2004, 2005, and then from 2005 to 2006 as the desire
and the demand has gone up.

So it seems, in order to try and deal with the challenges, I think
we have seen in my own State, which has a remarkable and long
history in terms of immigration, is the desire of individuals to learn
the language.

Certainly the indicators, as I had mentioned in my opening state-
ment, show that is just as true today, with a recognition by those
that are limited English speaking that they want to be able to
learn English and understand it. That is really the key to their
own success.

But there are some realities. The Puerto Rican reality is a prime
example. We have more than 2.2 million Puerto Ricans in the
United States over the age of 18 eligible to vote, educated in Puerto
Rican schools where, primarily, Spanish is the language, and we
have, obviously, the Native Americans and others on this.

I want to get to issues on the constitutionality, because ulti-
mately the Supreme Court is going to be reviewing the Act and this
aspect of the constitutionality.

John, you had commented briefly on this issue and it has been
raised by other members of the panel. Perhaps you could just re-
view a little bit about the strength of the constitutionality, because
this, I think, is a key aspect of it. If there are others that differ
with it, maybe we will get a chance to hear from them a well.

But what do you say is the strongest case in terms of justifying
the constitutional provisions of Section 203?
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Mr. TRASVINA. Thank you, Senator. The governing case is City of
Boerne v. Flores, and that sets forth a three-part test to determine
congruence and proportionality.

Congress must identify unconstitutional discrimination, develop
a record that justifies a Congressional remedy, and implement only
those remedies that are proportional to the constitutional injuries.
Section 203 meets that test.

It remedies identified language-based discrimination in voting.
Congress currently has before it, and has had before it in previous
Congresses, a substantial record that documents significant present
discrimination against language minority citizens living in Section
203 jurisdictions.

Finally, the record clearly demonstrates that discrimination in
elections is longstanding, pervasive and continuing, while the rem-
edy of language assistance in elections does not unduly burden
State and local election officials. So, Section 203, in this regard, ad-
dresses and meets the governing Supreme Court standard.

Ms. CHAVEZ. Could I respond, Senator?

Senator KENNEDY. Yes.

Ms. CHAVEZ. Because I have a very different view of that, obvi-
ously. I do not believe that Section 203 does satisfy the constitu-
tional requirement, and I so testified.

I can tell you, as someone who worked on this legislation, as I
said earlier, in the House Judiciary Committee, there was no con-
cern at that time that the provision of an English language ballot
did constitute intentional discrimination.

There was an interest on the part of MALDEF, and some other
organizations representing Mexican-Americans primarily, to have
Hispanics included under other sections of the law, namely the sec-
tions that allow for pre-clearance and some of the other measures,
special provisions.

The designation of an English ballot as a literacy test was, in
fact, the key to being able to bring Hispanics in under the other
provisions, and that was the reason. There was almost no testi-
mony—in fact, considerable testimony to the contrary—that there
was widespread intentional discrimination against Latinos.

At the time that the provision was enacted in 1975, the State of
Arizona and the State of New Mexico both had Mexican-American
Governors; Dennis Chavez, who as the Chairman of the commis-
sion that built this building, had served in the U.S. Senate from
New Mexico for many, many years, one of the longest-standing
members.

So there really was, I believe, absolutely no record of being able
to demonstrate that there was intentional discrimination against
Latinos, either because of their ethnicity or because of their inabil-
ity to speak English.

Senator KENNEDY. My time is short. Could I ask Mr. Trasvina
if he would comment on that? Then my time will be expired.

Mr. TRASVINA. The 1975 hearings that MALDEF did participate
in and did demonstrate the record in the State of Texas and other
parts of the Southwest of electoral discrimination. Senator Chavez
and Senator Montoya were aberrations—historical—there were
very, very few Hispanic Senators until today, where there are now
three Latino U.S. Senators.
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Throughout the successes of the Voting Rights Act in the South-
west, we see the first Latinos ever elected to city councils or as
mayors in cities where the vast majority of the population were
Latino, it was because they were not allowed to vote prior to the
1975 Act because of the English-only ballot.

Senator KENNEDY. My time is up.

Thank you very much, Mr. Chairman.

Senator CORNYN. Senator Coburn?

Senator COBURN. Thank you.

Mr. TRASVINA, you used the words “fully proficient.” What does
that mean? In your testimony you used the words “fully proficient
in English.” What does that mean?

Mr. TRASVINA. Fully proficient in English, for purposes of voting,
is being able to understand the terminology on the ballot. There is
a test called the Flesch-Kincaid test that evaluates, based upon the
length of sentences, the word usage and the like. A lot of the State
ballots are written at a tenth, eleventh, twelfth grade level of
English or even higher; you can be fully proficient for naturaliza-
tion at a fifth grade level of English.

You are determined literate or illiterate at a fifth grade level of
English. So in terms of being fully proficient, fully proficient means
a much higher level of English than for naturalization.

Senator COBURN. Well, I would pretend that most State ques-
tions on the ballots in Oklahoma, nobody is fully proficient unless
they are a lawyer. Unless we are going to address that issue in the
Voting Rights Act reauthorization or in the reauthorization of this
bill, we are addressing the wrong problem.

Mr. TRASVINA. Senator, you are correct in one respect, and that
is that, based on my experience in San Francisco, the Voting Rights
Act implementation has promoted ballot simplification in English.

The same thing is true for court interpreters. The move for get-
ting court interpreters to make things translatable has led to a
movement of making things more understandable for English
speakers in court or on the ballot. So, this is a good government
tool as well.

Senator COBURN. Maybe we could just get lawyers to speak
English instead of lawyerese.

Ms. CHAVEZ. Mr. Coburn, could I also just add something to
that? The way in which the law is written, it is the Census Bureau
that determines how many people qualify under the provision.

Senator COBURN. That is actually my next question, and it was
coming to you.

Ms. CHAVEZ. All right.

Senator COBURN. What does “very well” mean in the Census
questionnaire, and what are the instructions with the question that
is asked to define what “very well” means?

Ms. CHAVEZ. Well, what the Census Bureau has decided to do,
is to count people who self-identify—because that is what the Cen-
sus data is, you determine how well you speak the language and
you check a box on the long form of the Census—and to throw out
all of the people who determined that they speak English “well”
and they count them as limited-English proficient.

Senator COBURN. Which would include most Senators.
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Ms. CHAVEZ. Right. Well, there are cultural factors here, too. I
do not know how many people, particularly if it was not their first
language, would say they speak a language “very well.”

I am not sure that I would say I speak the language “very well,”
even though I make my living writing in English. So, I do think
that this is a very, very slippery standard and not one sufficient
to justify bilingual ballots.

Senator COBURN. All right.

Ms. Fung, I had a question for you. You gave the example in
your testimony of this truck driver. I believe your words were, he
did not have time to learn English because he was driving a truck.
But the fact is, he had to at least know English at the fifth grade
level to become a U.S. citizen to qualify for a vote.

So I have a real problem with this rub where we require, under
8 USC 1423, “Aliens and Nationality, Immigration Nationality”:
“No person, except as otherwise provided in this subchapter, shall
hereinafter be naturalized as a citizen of the United States, upon
his own application, who cannot demonstrate an understanding of
the English language, including the ability to read, write and speak
words in ordinary usage in the English language,” and then there
is a provision relating to “the ability to read and write shall be met
if the applicant can read and write simple words and phrases and
that a reasonable test of his literacy shall be made.”

The point being, if by the very testimony that you give he is not
proficient to a fifth grade level in English and therefore requires
a ballot, a bilingual ballot or a translation of a ballot, yet he is a
citizen, we need to redefine where the problem is.

Either we are not enforcing USC 1423, and if we are not we need
to fix that problem rather than to fix the other one. If we really
require people to have a fifth grade level of English proficiency to
become a U.S. citizen, then it would seem to me that that would
obviate some of the other needs.

Would you comment on that, please?

Ms. FUNG. I think there are important values in having English
as the language that is in usage. I think it is clear that most peo-
ple, most immigrants, most new citizens want to learn English and
would like to be more proficient in English. But let me, first, deal
with the point about the Census questionnaire.

Many times people also do not want to admit that they do not
speak English very well, so they will state that they know English,
but the reality is, they cannot function as well as they might like
to. That is just a fact.

Senator COBURN. Sure.

Ms. FUNG. So in terms of the level of proficiency needed for a
naturalized citizen, there is a big gap between that and what is
needed in order to cast a ballot. It is not just the casting of the bal-
lot, it is the instructions for using the voting machine, it is dealing
not only with voting for a particular candidate, but whether or not
you can read the 100-word referendum that was given as an exam-
ple, or any other number of referenda.

Senator COBURN. So that would follow my question. Your testi-
mony is, the requirement to become a U.S. citizen in terms of
English proficiency is not enough, not proficient enough, to be able
to be a voter. That is your testimony?
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Ms. FUNG. The reality is that many items on a ballot are not un-
derstandable.

Senator COBURN. No. I am going to ask you for a “yes” or “no”
answer. Is it your testimony that the requirement for becoming a
U.S. citizen, in terms of language, does not give you the skills to
be able to vote as a U.S. citizen?

Ms. FUNG. Yes. I think there are different levels of usage. Voting
occurs on one day or two days in the year. It involves the exercise
of a fundamental right. Any kind of assistance that is needed in
order for citizens who have that right—they ought to be able to
have access to language assistance.

Senator COBURN. Mr. Chairman, I would just suggest that we
are fixing the wrong problem.

I have one other question—I need to leave—if I could just offer
it.

Would you all comment, and you can do it in writing, about the
possibility for opt-out provisions for areas where they have dem-
onstrated they have prepared tremendous amounts for bilingual
voting, and yet it has not been utilized?

Would you please respond to the Committee on your thoughts on
giving areas which by Census data require it, but by practical na-
ture show that there is no need, an opt-out provision to Section
203? If you would respond to that in writing, I would appreciate
that very much.

Thank you, Mr. Chairman.

Senator CORNYN. We have been joined by the Chairman, Senator
Specter. Senator Specter, Senator Feinstein is next in order, and
I will turn that over to you.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Chairman SPECTER. Thank you very much, Senator Cornyn, for
presiding in my absence. I regret my late arrival, but I was occu-
pied on the issue of cancer research and cancer funding.

In addition to chairing this committee, I chair the Subcommittee
on Labor, Health, Human Services and Education. If my parents
had been a little more perspicacious, they would have made me
twins so I could have been in both places. But I know you have
been in good hands.

This is a very, very important subject, renewal of the Voting
Rights Act. I know we have a very distinguished panel here today.
I know a number of you personally and admire the work you have
done. I will be reviewing the transcript. We are going to move
ahead as expeditiously as we can to complete this important as-
signment.

Now let me yield to the distinguished Senator from California,
Senator Feinstein.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

John, it is very good to see you again. The years have been good
to you, I must say that.

Mr. TRASVINA. I had a good start, Senator. Thank you.

Senator FEINSTEIN. I was thinking, when you mentioned that ap-
pointment, how many years ago it was. It is just great to see you
again, so welcome.



23

I was listening to Senator Coburn’s questions and I was thinking
back in my own life. My mother was an immigrant from Russia.
She came here very young, I would say 4 years old.

She had just a primary education; the family was very poor. She
was a naturalized citizen. She studied English. She passed the test.
I helped her with her ballot. She could never really fully under-
stand propositions, which even then were complicated and filled
with legalese.

I think the issue really is whether 203 enables the full com-
prehension of a ballot, which I think is very important. California’s
ballots can be arm long, and despite ballot simplification they can
be extraordinarily complicated.

I, myself, often read a proposition two and three times before I
can understand it, and even then sometimes I do not fully under-
stand it. I look to other things to clarify it.

So it seems to me, that because we are in a day where initiatives
and propositions really become integral parts of ballots, that it is
much more important to add that bilingual help to an individual.

My response to Senator Coburn would be, you might be able to
understand the difference between the candidates through the
English courses provided in naturalization, but I very much doubt
whether you can understand the complexity, fully, of propositions
which often line our ballots.

I would like to hear from anyone on that precise point, either pro
or con. Yes, Mr. Mujica?

Mr. MuJicA. Yes. I am an immigrant. I live in Maryland. I have
the same problem. I see it all the time, every time I have to vote.
I have two degrees from Colombia University and one from Cam-
bridge in England, and I cannot read those propositions.

Frankly, I read them three and four times and I end up not vot-
ing for half of them because I do not understand what they say.
I do not think that any amount of translation is going to help.

Senator FEINSTEIN. But do you not think it is a good aid to have?

Mr. MuJgica. If T had it in Spanish, I would be laughing out of
the booth because the Spanish of Chile is very different from the
Spanish of Puerto Rico or Mexico. There is no way that someone
could translate what Senator Kennedy showed into Spanish that
would be understood by a Spanish speaker from any country in
Latin America. So, I do not think it is a solution. I think the solu-
tion is to prohibit that kind of language in the propositions.

Senator FEINSTEIN. So, in other words, you have to kind of
“dumb down” the ballot to be able to achieve a level of comprehen-
sion.

Mr. MuJicA. Unfortunately, yes. Even Americans who have a low
education could not understand that huge proposition.

Senator FEINSTEIN. I just profoundly disagree with that. I think
it is important to enable everybody that votes to have the largest
comprehension possible. If language is one aid, that is fine. If sim-
plification is another aid, that is fine. But a democracy, in my view,
depends on an enlightened electorate, and that means being able
to understand what you are voting on.

So it seems to me, the language help that the government might
provide to an individual, in a democracy, is most important when
it comes to a ballot.
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Mr. MuJgica. Well, I agree with that. But maybe some sort of
seminar held the day before the election would help, someone who
could come and explain in as man languages you want what ex-
actly is in the propositions. Maybe that would help.

Ms. CHAVEZ. Senator, could I just briefly address that?

Senator FEINSTEIN. Yes, Ms. Chavez.

Ms. CHAVEZ. Because I think you provided the answer in your
description of you helping your mother. I do not think it would be
fair. There are a lot of instances where somebody is totally illit-
erate but has the right to vote, or someone who is blind but has
the right to vote, or you were allowed to take someone into the poll-
ing booth with you to provide assistance.

In terms of language difficulties, the ethnic press serves a very
useful function. Anybody who saw all of those people out in the
streets demonstrating for immigration reform knows that the eth-
nic Spanish-speaking press is alive and well and very active politi-
cally, so they can provide that kind of assistance.

And, by the way, even if this 203 were not included in the Voting
Rights Act, it would not prohibit States from deciding on their own
to provide bilingual ballots if they thought it was necessary.

Mr. TRASVINA. Senator, if I could add on that point, it is the
exact wrong move to go to privatization of this issue. The reason
we have a Voter Information Handbook for English-speaking citi-
zens is so that each voter will get information on both sides of the
proposition. We do not want to have someone go in with an inter-
preter if that person is their spouse, or their union leader, or their
boss.

The newspapers. I respect the ethnic press, but there is no guar-
antee that they are going to have both sides of an issue in any
newspaper. The important thing is having the Voter Information
Handbook for all the voters—not just those that speak English, but
for all the voters.

Senator FEINSTEIN. Thank you.

My time is up. Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Feinstein.

Mr. Chris Norby, an election official from Orange County, Cali-
fornia, wrote to Senator Leahy and me, reporting: “Department of
Justice agents have given our registrar a list of Spanish, Viet-
namese, Korean, and Chinese surnames. Based on surnames alone,
we are to assume that 25 percent of voters with these surnames
are limited in English speaking.”

Ms. Jan Tyler, an election official from Denver, says about the
same thing: “The Department of Justice uses a form of ethnic
profiling called a Surname Analysis to identify locations for bilin-
gual polling districts in covered jurisdictions.

The Justice Department also compels covered jurisdictions to
conduct voter outreach efforts—that is, mass mailings—targeting
limited-English proficient voters based on analysis of the surnames
of voters in covered jurisdictions.”

I would be interested to know if you ladies and gentlemen have
any knowledge or jurisdiction using surname analysis, or being en-
couraged to use surname analysis. Would you think it worthwhile
to amend Section 203 to prohibit such racial profiling by DOJ? Ms.
Chavez, what do you think about that?
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Ms. CHAVEZ. Well, I can only assume that there has been sur-
name analysis because I routinely get material sent to me in Span-
ish. As anyone who knows me knows, English is my one and only
language; I am not proficient in Spanish. I know in the District of
Columbia I received such material, and I believe I have received
such material in Virginia as well.

Chairman SPECTER. Ms. Wright, does that smack of racial
profiling to you?

Ms. WRIGHT. Mr. Chairman, my perspective is a little different.
I would not want to state an opinion on whether it is racial
profiling, but I would submit that, in our experience, it is not the
most efficient way to determine who in your jurisdiction actually
needs assistance.

It can be very misleading in both directions, actually. We have
had some evidence that you can end up under-serving a population
if you do not pay attention to voters who actually request mate-
rials.

I think that is an extremely objective, reliable indicator. If a per-
son checks off on their voter registration form that they would like
to receive materials in Chinese, I think you can presume that they
do want those. When you accumulate a number of those within a
voting precinct, then you know that oral assistance would be a good
idea in that area.

Chairman SPECTER. Mr. Kirsanow, do you think it would be a
good idea to amend Section 203 to prohibit those approaches to
identification?

Mr. KIRSANOW. Absolutely, Mr. Chairman. It absolutely qualifies
as racial profiling. Just conduct the thought experiment of revers-
ing the proposition so that it is used for malevolent purposes. We
would have a flurry of lawsuits sounding under a number of dif-
ferent sections of the Code, 1982, you name it, and we would be
knee deep in such litigation.

It is imperative to amend, for reasons that have to do with con-
stitutional implications, because we have here over-inclusiveness
and under-inclusiveness in terms of the definitional predicates to
the Act, and also from the standpoint of policy issues.

Normally, Americans are offended by anything that smacks of ra-
cial profiling that is not tethered to matters of national security.
Here, as Ms. Chavez had testified before, the House, at least, did
not adduce a factual predicate for substantiating the need, at least
in terms of a constitutional basis, for Section 203. So, I think it is
very important that we do away with anything that smacks of this
offensive type of stereotyping.

Chairman SPECTER. My red light is going to go on before you fin-
ish your answer, Ms. Fung. So I would like to have your comments,
and I would like to observe the rule of Senators not asking ques-
tions after the red light goes on.

So you have the question, Ms. Fung, and if you would follow, Mr.
Mujica and Mr. Trasvina, on the basic point of whether you con-
sider it racial profiling, and whether you think it would be wise to
bar that kind of an approach under Section 203.

Ms. FuUNG. Yes. I could not disagree more with respect to a ban
on the use of surnames. Obviously it is not a precise tool, but many
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of the panelists, as well as members, have expressed concerns
about the costs of Section 203.

Section 203 does permit, and there are regulations that deal
with, targeting so that local registrars can determine which areas
need to have materials sent or which precincts need to have inter-
preters on election day.

I think surname analysis should be one of the tools that is used,
but not the only tool, and there should be much greater reliance
placed on outreach to community groups that can help to identify
where limited-English proficient voters are located.

Mr. MuJgica. Actually, you touched one of my biggest problems in
this country. I have been here 40 years and I am still profiled as
an Hispanic. It really bothers me. I get mail all the time, as Linda
said, offers in Spanish, the PEPCO bill, bills in Spanish, you name
it.

The funny thing is, my last name is not even Spanish, it is
Basque. I always write back and say, why do you not send me a
letter in Basque? I am a part-time genealogist, and I will tell you,
segregating people using last names is a very bad way of segre-
gating people.

Half of the time they do it wrong. For instance, I have friends
with names like Tom Evans in Chile. He probably gets everything
in English, and he does not speak a word of English. The last name
does not mean anything.

I am sure your mother received things in Russian when she got
mail. It is a shame. I think we are all Americans and we should
get things in the common language of this country.

If we have a problem, then we can write back and say, look, I
cannot understand what you are offering me, would you mind send-
ing me something in Spanish, or in Russian, or in Polish, or what-
ever. But every single day of my life I feel profiled.

Chairman SPECTER. Mr. Trasvina?

Mr. TRASVINA. Mr. Chairman, I do not think this surname anal-
ysis is a particularly effective device for targeting. I would be sur-
prised even if the Assistant Attorney General for Civil Rights had
approved it. I do not think you need to clutter up the statute with
a provision prohibiting it.

Most of the registrars do targeting and they work with the com-
munity organizations. The effective ones do that, and there is a lot
of cooperation so they will know to send the materials to the right
neighborhoods.

But there have been interpretive guidelines on the Voting Rights
Act since 1976 that the Ford administration put out, and there are
a wide variety of vehicles and tests that the registrars can use.
This is one of many. It may be something that other administra-
tions would not want to use. I do not think it really needs to be
put into the statute to prohibit it.

Chairman SPECTER. Thank you.

Senator Cornyn?

Senator CORNYN. Thank you, Mr. Chairman.

Chairman Specter read a little bit from a letter that has been
made a part of the record already by Chris Norby, supervisor from
the Fourth District Orange County Board of Supervisors, and he
notes, as Senator Specter did, that the current interpretation of the
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Voting Rights Act requires his county to provide translations in
Spanish, Vietnamese, Chinese, and Korean.

He goes on to note that if the standards of the Voting Rights Act
are unchanged, after the 2010 Census his county could be required
to print ballots in Tagalog, Hindi, Punjabi, Urdu, and Farsi, de-
pending on immigration patterns.

My question really goes to, again, the remedial nature of this
provision. If this is supposed to be a permanent part of our legal
requirements, whether it really is consistent with what Justice
O’Connor said in the Michigan affirmative action cases where she
said, “We expect that race-based remedies for past racial and eth-
nic discrimination would not be necessary after 25 years in the fu-
ture.” And that was, I believe, in 2003.

Mr. Kirsanow, do you have any thoughts about that? I under-
stood your testimony to criticize the current standard. But if the
Congress were to embrace the current standard, whether there
would be some sunset provision or something that would lead us
in that direction toward a unified country.

Mr. KiRSANOW. Yes, Senator. In order to incorporate immigrants
into the national fabric, I think it is important to establish a cer-
tain baseline. The presumption is, apparently, that English speak-
ing is an immutable characteristic, that is, there is no evolution to-
ward speaking English once you have arrived in the United States.

I know, for example, my father was an immigrant. It took him
a few years to get proficient in speaking English. But I think every-
body does after a certain point. It is one of the easiest languages
to understand, if you get away from transitive verbs, and every-
thing like that that we learn in class. But at least in terms of fun-
damentals, it is something that you can comprehend sufficient to
cast a ballot.

Some of these opaque ballot provisions at the State level—as you
have indicated, I think John Roberts might have a difficult time
understanding. But it is important to have a terminal point so that
we have decided that, finally, everybody has been incorporated.

There may be a standard by which you could say, for recent ar-
rivals, we are going to give them a prescribed period of time in
which to learn English, but it should not go on into perpetuity, es-
pecially considering that Congress is contemplating expanding im-
migration.

If that is the case, as with the Los Angeles example, it is going
to continue on and expand to the point where it becomes, not the
United States, but the United Nations, at least in terms of ballot
language requirements.

Senator CORNYN. Ms. Wright—and we will come to you, Mr.
Mujica, after that—you administer this election system in Los An-
geles. How much does that cost for you to comply with the provi-
sions of 203?

Ms. WRIGHT. Roughly somewhere, plus or minus, about 10 per-
cent of our election costs, which is fairly proportional to the num-
bers of people that we serve.

Senator CORNYN. And what is your total cost?

Ms. WRIGHT. About $30 million per election.

Senator CORNYN. So you figure it would cost you about $3 million
to comply with the multiple language requirements?
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Ms. WRIGHT. Yes.

Senator CORNYN. Mr. Mujica, you had a comment?

Mr. MuJicA. Yes. I have a comment about what was said before.
Israel has a fantastic system called ULPAN. When immigrants ar-
rive in the country, they are given enough money to survive five
or 6 months so they do not have to work.

They go to an ULPAN, which is a school that will help them as-
similate into their new country, will teach them Hebrew, will teach
them what it is to be an Israeli, will help them survive in the new
country.

That is what we need here, some sort of safety net for new immi-
grants that will be taken in. They do not have to have three jobs
to survive. They can get enough money at the very beginning so
they can survive, they can go to a school where they will learn
English, they will learn how to apply for a job, they will learn how
to open a bank account, how to cash checks, et cetera, without
being exploited by those people who are very happy to take in peo-
ple who do not speak a word of English.

Senator CORNYN. Thank you.

Ms. Fung, my time is almost up. But let me ask you, in your
written comments you cite some language discrimination against
Asian-Americans in Queens County, New York.

I note that Queens County is covered obviously by Section 203,
but it is not covered by Section 4(f) the pre-clearance requirements
that were adopted in 1975 for those jurisdictions with a history of
disenfranchising language minorities. Would you support expand-
ing 4(f) to include counties like Queens?

Ms. FUNG. Well, as a practical matter, because New York City
has three other covered counties under Section 5, when a language
assistance plan is being reviewed—which includes language assist-
ance in New York and in Kings County—then the rest of the plan
is also considered.

Senator CORNYN. So are you saying that it is required to be pre-
cleared?

Ms. FUNG. So I think there is no need to expand Section 4(f) fur-
ther. The fact that Section 203 covers Queens County means that
language assistance can be provided. If there are problems with the
implementation of a language assistance program city-wide, then
that would be submitted to the Justice Department under Section
5, currently.

Senator CORNYN. Do you believe it should be compulsory pre-
clearance?

Ms. FUNG. I believe that Section 5 has played an important role
in helping to secure effective implementation of language assist-
ance. Our experience has been that, if you are going to have a pro-
gram which is carefully tailored to meet the problems that voters
are facing, that citizens are facing, then it is important to have a
comprehensive program.

Senator CORNYN. I am still not sure what the answer is, but I
will give up.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Cornyn.

Senator Feingold?
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Senator Feingold. Thank you, Mr. Chairman. I am pleased that
the Committee is finally moving forward on this, and I appreciate
the witnesses joining us today to testify regarding the important
provisions of the Voting Rights Act.

Let me start with Ms. Fung and Mr. Trasvina. We have heard
testimony today from some who think that Section 203 somehow
discourages language minorities from learning English. What do
you make of this argument based on your experience working with
language minorities?

Do you agree that enabling language minority citizens to fully
participate in the electoral process actually facilitates further inte-
gration into American society and culture? I will start with Ms.
Fung.

Ms. Funa. Well, voting occurs a few days in every year. Lan-
guage assistance clearly does encourage political participation. It is
good not only for the voters, but also for the decisionmaking proc-
esses themselves. Elected officials, government officials, do not pay
attention to communities if they are not voting. It actually im-
proves and expands the process for consideration of various public
policies.

In fact, even though language assistance is used for voting, it
does not limit the desire for individuals who are not fully proficient
in English to learn English and to be more comfortable in English.

Another question that was raised earlier with respect to how
many languages keep coming under coverage for Section 203, as
people do not need to have language assistance, then that is fine,
they will not be using the bilingual ballots. But there may still be
others who do need the language assistance. There is a constantly
changing population.

I am glad that, in the bill, there is going to be more periodic re-
view of Section 203 coverage based on updated Census data. That
is a very important addition to the bill.

Senator FEINGOLD. Thank you.

Mr. Trasvifia.

Mr. TRASVINA. I would concur with Ms. Fung, and that is that
community colleges, districts, school boards of education are much
more responsive when they know their language minority citizens
are voting in their elections, and they provide more opportunities
and more resources for English classes rather than fewer.

Beyond that, the long waiting list for adult English classes, those
waiting lists went up after 1975, they did not decrease. Just be-
cause you get a bilingual ballot on election day certainly does not
discourage English the rest of the time.

In fact, even U.S. English has cited data that shows that Latinos
in Miami more often have a greater percentage of individuals say-
ing it is essential for people to read and write English perfectly
than non-Latinos, so I think the love of English is certainly there
within the Latino community and other language minority commu-
nities. Bilingual ballots certainly do not discourage that.

Senator FEINGOLD. Ms. Wright, how has the Justice Department
helped your county comply with Section 203 in a cost-effective
manner?

Ms. WRIGHT. We meet, and we have met for many years, on a
regular basis with representatives from the Justice Department.
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They review our data. I think they learn from us, as we learn from
them. We have a very complex jurisdiction.

I am not sure that I would say that they have been of assistance
to us. We have a very comprehensive program, very professionally
administered. They review it and they have sort of put their seal
of approval on that over the years, that it is a good and comprehen-
sive program.

Senator FEINGOLD. All right. Thank you.

Let me go back to Ms. Fung and Mr. Trasvina. The argument
has been made that we do not need Section 203 because knowledge
of English is a prerequisite to naturalized citizenship.

But among other difficulties, this appears to completely ignore an
entire population of Americans who qualify for language assistance
under Section 203 and whose ancestors were in this country long
before those of most Americans.

During a previous hearing on the Voting Rights Act, we heard
very powerful testimony from Natalie Landreth, an attorney with
the Native American Rights Fund, who spoke about the plight of
certain Native American populations in terms of participating in
elections.

I raise this because I think it underscores the point that this is
not an immigration issue, this is about the fundamental right of
American citizens, naturalized and native-born, to participate in
the electoral process.

So Mr. Trasviia and Ms. Fung, would you like to respond to the
argument that Section 203 is unnecessary because of the English
requirements for naturalization? Mr. Trasvifia?

Mr. TRASVINA. Yes, Senator. The language requirement for natu-
ralization is less than it is for understanding the ballot and under-
standing it effectively.

Beyond that, as you note, there are many native-born citizens
who are not fully proficient, that is, reading and writing English.
We are not talking about speaking English for this purpose, we are
talking about reading and writing English in order to understand
the ballot and be able to fill out the forms. So, there is no discrep-
ancy between the naturalization level of English and the voting
level of English.

It seems that the tenor is, well, the naturalization levels should
be same as the level for voting. We decided, in 1965, that we would
not have a literacy test for voting.

If you suddenly decided the only people who could vote are those
that can understand the ballot measures, we would wipe out hun-
dreds and thousands of voters, hundreds of thousands of citizens,
and we do not want to do that in this Nation.

Senator FEINGOLD. Thank you.

Ms. CHAVEZ. Could I just add one thing to that, Senator Fein-
gold? Because I think you have touched on a very interesting point.
I would direct the Committee to note that the Native American
languages that are covered by the Voting Rights Act, some of them
were not, in fact, written languages.

One of, I think, the true ironies of the Voting Rights Act is that
the Justice Department essentially had to oversee the creation of
written forms of some Native American languages in order to pro-
vide ballots in those languages.
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The kind of assistance that could have been provided orally or
through other means, frankly, would have been more appropriate
in those cases than having to actually try to create written forms
of a language that historically had no written form.

Chairman SPECTER. Thank you, Senator Feingold. Referring
again to the letter from Ms. Jan Tyler, who is an election official
in Denver, she raises a question that the Census Bureau interprets
“limited English proficiency” to include persons who self-identify
themselves as speaking English “not at all,” “not well,” or even
“well,” or to see how someone who identifies themselves as speak-
ing English “well” would be included, but that is at least her asser-
tion.

She then goes on to say that she doubts that the truly limited
English-proficient population of Denver County meets the 5 percent
threshold that would require triggering under the law.

But since the Census Bureau’s threshold includes broad interpre-
tation of limited English proficiency and there is no judicial review,
should there be judicial review to correct such errors by the Census
Bureau? What do you think, Mr. Mujica?

Mr. MuJgica. Well, I do not see how they arrived at the 5 percent.
On the other hand, why do you not just print everything in 322
languages, all the languages that are spoken in this country? I
mean, how do we draw the line? Why does a Russian not get help,
or a Pole, or an Italian?

Chairman SPECTER. How would you draw the line?

Mr. MuJicaA. I would have it in English and I would spend money
teaching English to the immigrants. That is the only thing that can
help. That is the way it used to be here before this political correct-
ness sickness came to the county.

Chairman SPECTER. Mr. Trasvifia, do you think there ought to be
judicial review of this issue?

Mr. TRASVINA. The mechanism to cover Section 203 is appro-
priate, with the Census Bureau determining both the number as
well as the language proficiency. There is not a need for judicial
review because it is a mathematical compilation of the data.

Chairman SPECTER. It is mathematical if they apply the stand-
ards correctly.

Mr. TRASVINA. I do not think there is a question about the stand-
ards being applied correctly. The Census Bureau looked at this
during the last reauthorization in 1992 and determined that that
was the appropriate line to draw, at “very well” versus “well,” be-
cause people tended to over-emphasize or overstate their ability to
speak English.

I would say also, in 1982 when Congress reauthorized the Act,
it raised the standards and cut out a lot of jurisdictions. For those
individuals who say, the jurisdictions are just going to do it any-
way, that was not the case. A lot of jurisdictions dropped bilingual
election services when they were no longer required to by the Fed-
Zral Government. We also lost a lot of Federal enforcement of the

ct.

Chairman SPECTER. Does anybody on the panel think there
ought to be judicial review? Mr. Chavez, you are nodding in the af-
firmative. We will give you the last word.
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Ms. CHAVEZ. I can almost assure you that if Congress does reen-
act Section 203, that there will be a judicial challenge. There will
be litigation on this issue.

Chairman SPECTER. Whether or not we allow for judicial review?

Ms. CHAVEZ. Well, I believe that Section 203, as written, is un-
constitutional and I can almost assure you, it will be challenged.

Chairman SPECTER. All right. We do not have to provide for judi-
cial review if it is unconstitutional. That will take care of itself.

(\iNell, thank you very much, ladies and gentlemen, for coming in
today.

Just a couple of closing comments. We have had many hearings
on the reauthorization of the Voting Rights Act. We face the poten-
tial for a court challenge. We have seen the Supreme Court, in re-
cent years, find it very difficult to satisfy on an adequate record.

In U.S. v. Morrison, the legislation involving protecting women
against violence, the Chief Justice wrote a 5 to 4 opinion declaring
part of the Act unconstitutional because of the Congressional
“method of reasoning.” Until I read his opinion, I did not know that
there was a deficient Congressional “method of reasoning.”

Maybe I should have, but I had not noticed that. At least let me
say, with a speech and debate clause and the right to say whatever
I want to here in this Committee room, I had not noticed any dif-
ference between the method of reasoning of the Supreme Court and
Congress. It seemed to be a little, candidly, high-handed to say our
method of reasoning was deficient, but since they have the last
word, we have to be pretty careful.

Then they came up with the test of whether the statute was pro-
portionate and congruent. I had an occasion recently to talk to the
author of that standard, which was plucked out of thin air. The air
is very thin over at the Supreme Court; I do not know if you have
noticed it. [Laughter.]

But that standard was plucked out of thin air. I do not know
what “proportionate and congruent” means. We had two cases
under the Americans With Disabilities Act; in one case they de-
cided it was constitutional on access to a courtroom, the other case,
on discrimination, they decided it was unconstitutional, 5 to 4. So
we have to be pretty careful.

Now, there are strong views about concluding a mark-up before
the 4th of July. We will do our very best. It is sort of like sched-
uling the Supreme Court hearings. We are going to do it right, as
opposed to doing it fast. There are others who want to be sure that
we have a very expansive record, so it is a balancing act.

But I wanted to make those comments because I have had some
discussions with people about this and I thought I ought to put it
on the record and let everybody know what the thinking is as to
how we are proceeding.

But there is no doubt about the importance of the Voting Rights
Act. It is highly desirable to reauthorize it at an early date, al-
though it does not expire until next year, but we are very mindful
of that responsibility.

At the same time, we are now in conference on the immigration
bill. We are considering legislation on the constitutionality of the
NSA program on electronic surveillance. We are trying to deter-
mine what is going on with telephone companies providing records.
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We have an important shield law for journalists before us. We are
looking to bring asbestos back to the floor. It has been a very, very
active season, but I want to assure you that the Voting Rights Act
is at the top of the agenda.
Thank you all. That concludes the hearing.
[Whereupon, at 11:15 a.m. the hearing was adjourned.]
[Questions and answers and submissions for the record follow.]
[Additional material is being retained in the Committee files.]
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QUESTIONS AND ANSWERS

July 7, 2006

The Honorable Arlen Specter
Chairman, U.S. Senate Judiciary Committee
Washington, D.C.

Dear Senator Specter:

I am responding to the follow-up questions sent by you and by Senator Coburn after my
testimony before the Senate Judiciary Committee on June 13 regarding the extension of
Section 203 of the Voting Rights Act.

With regard to your question, I of course agree with it premise--that Congress must have
a predicate of state discrimination before it can extend Section 203--and I am aware of no
instances “in which a State or jurisdiction acted unconstitutionally to infringe on
language-minority citizens’ right to vote.” What’s more, as I discussed in my written
testimony, I do not believe that this predicate ever existed. Rather, I think that the
impetus for Section 203 was identity politics, not the remediation of discrimination. 1
have documented this point in more detail in chapter two of my book Out of the Barrio (a
copy of that chapter is enclosed, and I request that it be included in the Committee’s
record), and it is further documented in Abigail Thernstrom’s book Whose Votes Count?

Let me also point out that I think there may be real problems in the way that “language
minority” population is being calculated for the purpose of triggering Section 203’s
coverage, and I urge the Committee to look into these problems. My understanding is
that the Census includes in it tally people who self-identify as speaking English “well,”
which is dubious; moreover, it is not clear to me that the Census limits its tally to “voting
age citizens” (as the statute says), since, while the Census long forms have a question on
citizenship status, the short forms do not. Since the short form does not include questions
on language, a calculation would have to be made on the basis of the long-form
subsample, and that extrapolation may well be inaccurate because the sample size when
broken down by voting district could be too small. Finally, we are not sure that the
Census cross-tabs for language and citizenship anyway.

With regard to Senator Coburn’s questions, I believe that my letter of June 21 to Senator

Coburn (which crossed in the mail with your letter) addresses those inquiries. Iam
attaching a copy of that letter.

Thank you again for the opportunity to address the Committee, and for your and Senator
Coburn’s thoughtful follow-up questions.

Sincerely,
Linda Chavez
Chairman

Enclosures
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June 14, 2006

Senator Thomas Coburn
U.S. Senate
Washington, D.C.

Dear Senator Coburn:

At the Senate Judiciary Committee hearings yesterday on whether to extend Section 203
of the Voting Rights Act, you asked the witnesses if they would support an opt-out
provision for it. I want to respond by saying that I would, although I would also caution
that such a provision, while desirable, would not solve the fundamental problems with
Section 203 that I discussed at the hearings: its balkanizing force, its needless expense,
its encouragement of voter fraud, and its unconstitutionality.

There are a number of ways an opt-out provision could be drafted. One possibility would
be to allow jurisdictions to become exempt if they showed a lack of interest in their
voters over a period of time in foreign-language ballots. Another would be to allow
exemption on a showing of untoward expense, probably on a per (language-minority
voter) capita basis. Still another would focus on a showing that the jurisdiction had for
some period of time no record of discrimination (in voting and/or public education).

Finally, let me take this opportunity to clarify my answer toward the end of yesterday’s
hearings to Senator Specter’s question on the availability of judicial review. I gavea
general answer, but it occurs to me that he was probably talking specifically about
whether the Census Bureau’s coverage determinations should be reviewable. It seems to
me that, while factual determinations by the Bureau should not be the subject of
litigation, questions of law (i.e., whether the Bureau is defining “language minority” in a
way consisient with the statute itself) ought to be.

Thank you very much for giving me the opportunity to present the views of the Center for
Equal Opportunity to the Committee.

Sincerely,
Linda Chavez
Chairman

Center for Equal Opportunity

cc: Senator Arlen Specter
Senator Patrick Leahy
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Responses to Written Questions
Submitted by Senate Judiciary Committee Members
to Margaret Fung, Asian American Legal Defense and Education Fund

Hearing on S. 2703
“Examining the Continuing Need for Voting Rights Act Section 203's Provisions
Regarding Bilingual Election Materials” - June 13, 2006

1. Question from Senator Arlen Specter

Before Congress may enact preventive legislation under the Fourteenth and
Fifteenth Amendments, it must establish a record of State misconduct that violates
the Constitution. See City of Boerne v. Flores, 521 U.S. 507, 530 (1997); Fla. Prepaid
Postsecondary Education Expense Bd. v. College Savings Bank, 527 U.S. 627, 644-46
(1999); Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 64-65 (2000). Please provide all
instances of which you know in which a State or jurisdiction acted
unconstitutionally to infringe on language-minority citizens’ rights to vote.

At the outset, it should be noted that the Supreme Court in Boerne acknowledged that
Congress has broad enforcement powers under the Fourteenth and Fifteenth Amendments
to protect the fundamental right to vote. The Boerne Court specifically reaffirmed an
earlier ruling in Katzenbach v. Morgan, 384 U.S. 641 (1966), which upheld the ban on
literacy tests used to deny the right to vote to individuals educated in Puerto Rico in
languages other than English.

Moreover, English-only election procedures clearly have a disparate impact on Asian
Americans and other language minority groups. The validity of congressional action to
further anti-discrimination goals by outlawing practices that have a disparate impact has
been upheld in many contexts. See, e.g. Griggs v. Duke Power Co., 401 U.S. 424 (1971)
(employment discrimination); 4lexander v. Sandoval, 532 U.S. 275, 281-282 (2001)
citing Guardians Association v. Civil Service Commission, 463 U.S. 482, 591-592 (1983)
{discrimination by recipients of federal financial assistance).

At the Senate Judiciary Committee hearing on June 13, 2006, I submitted the AALDEF
report, Asian Americans and the Voting Rights Act: The Case for Reauthorization, as part
of my testimony (see attached).! In that report, there are numerous incidents describing
the disenfranchisement of language minority citizens. It is evident that racially
discriminatory tactics are still used today to intimidate Asian American voters:

* In Hamtramck, Michigan during the 1999 elections, police officers escorted Arab and
Bangladeshi voters from voter lines to interrogate them about their eligibility to vote
and required them to provide multiple forms of identification and proof of citizenship.

! ASIAN AMERICAN LEGAL DEFENSE AND EDUCATION FUND (AALDEF), ASIAN AMERICANS AND THE
VOTING RIGHTS ACT: THE CASE FOR REAUTHORIZATION (2006).
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The Justice Department sued the city and law enforcement officials, resulting in a
consent decree that mandated language assistance in Arabic and Bengali as a remedy
for voter intimidation and harassment. (United States v. City of Hamtramck, No. 00-
73541 (E.D. Mich. Aug. 7, 2000)).

* Inthe 1999 City Council elections in Palisades Park, New Jersey, then-mayoral
incumbent, Sandy Farber, warned voters about Korean Americans “attempting to take
over our town and change it inside out.” In attacking a Korean American candidate
for City Council, Farber wrote: “Now we are faced with a new problem — one that
threatens to wipe out our history and our heritage . . . Our quality of life will be
brought to an abrupt and chaotic end.”?

* In2004 in New York City’s Chinatown, a police officer sat at a table inside the
polling place and required Asian American voters to show photo identification, which
is not required in New York elections. If voters could not produce a photo ID, the
officer turned them away from the polls and told them to go home. The improper
police involvement also caused long lines among those Asian American voters who
had to wait and show the officer their identifications.’

* In Boston in 2004, election officials reported that poll workers at one site segregated
voters and formed two separate lines for minority voters and white voters. City
officials claimed that separate but equal lines for those who were limited English
proficient would speed up the voting process for others. The Justice Department
sued, alleging that the City violated the voting rights of Latino, Chinese and
Vietnamese American voters. A settlement agreement resulted in Chinese and
Vietnamese language assistance being provided as a remedy for discrimination
against limited English proficient voters. (United States v. City of Boston, No. 05-
11598 WGY (D. Mass. 2005)).

The record before the Senate contains thousands of pages of evidence of voting
discrimination against Asian Americans and fully supports the proposition that Section
203 of the Voting Rights Act is congruent and proportional to the harms that it seeks to
remedy.

H. Questions from Dr. Tom Coburn

Question 1 - Please give the Comumittee your thoughts on amending the current bill
to allow covered jurisdictions that can demonstrate a reasonably low use of bi-
lingual assistance, a way to opt-out of Section 203 coverage.

It would not be a good idea to create a new statutory opt-out provision, since the issue of
“low use of bi-lingual assistance” can be addressed effectively through existing

? Letter from Sandy Farber, Mayor, Borough of Palisades Park, NJ (November 1999).

¥ Letter from Glenn D. Magpantay, Staff Attorney, AALDEF, to John Ravitz, Exec. Dir., New York City
Bd. of Elections (June 16, 2005).
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regulations enforcing Section 203 of the Voting Rights Act. Under the regulations,
jurisdictions may “target” minority language materials or assistance so that they are
provided to fewer than all persons or registered voters.” The goal is to ensure that
language assistance programs required under Section 203 are “designed and implemented
in such a way that language minority group members who need minority language
materials and assistance receive them.” By utilizing these targeting provisions,
jurisdictions can avoid wasting resources on language assistance programs that are not
actually needed. The existence of effective targeting mechanisms obviates the need for a
statutory “opt-out” provision for Section 203 coverage.

I should add that in AALDEF’s experience, the “low use” of language assistance may
actually reflect a jurisdiction’s failure to publicize the availability of language assistance
to covered minority groups or a lack of compliance with Section 203. For example, in
New York City, where Asian-language assistance is required in three counties, we have
observed in several elections that packets of translated materials were left unopened
behind voting machines. Bilingual signs, indicating the availability of interpreters, were
never displayed in the polling place. Many poll sites also did not have a sufficient
number of interpreters. In the November 2000 elections, 40 election districts in New
York City were missing specific Chinese language materials. In the 2004 elections, 82 of
the 116 poll sites monitored in New York City fell short of the requisite number of
assigned Chinese or Korean interpreters, often creating long lines and confusion for
Asian American voters in need of language assistance. When a covered jurisdiction does
not publicize its language assistance program, or when there are shortages of interpreters
at polling places on Election Day, a false impression of “low use” of language assistance
may be created.

Thus, an opt-out provision for “low use” would have the negative effect of creating
incentives for jurisdictions to violate Section 203. If language assistance programs were
not well publicized and fewer voters used translated materials or interpreters,
jurisdictions would likely seek to “opt out.” As a result, limited English proficient voters
would be deterred from exercising their fundamental right to vote.

Question 2 - Describe how you would craft a bail-out provision for jurisdictions
covered by Section 203, such that it would allow jurisdictions that can demonstrate
that the bilingnal voting assistance prepared by the jurisdiction has not been
reasonably utilized.

Section 203(d) currently contains a bailout provision for jurisdictions in which “the
illiteracy rate of the applicable language minority group...is equal to or less than the
national illiteracy rate.” This enables jurisdictions that have made substantial progress in
eradicating barriers to educational opportunity to be removed from Section 203 coverage.
This bailout provision, together with the existing regulations on targeting described
above, make it unnecessary to amend Section 203.

* See 28 C.F.R. § 55.17 “Targeting”
5

Id.
é1d.
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IIL Questions from Senator Patrick Leaby

Question 1 - Between 1996 and 2004, Asian-Americans had the highest increase of
new voter registration (58.7%). What kinds of discrimination and other barriers to
electoral participation do Asian-Americans continue to face despite this increasing
registration?

The AALDEF report, Asian Americans and the Voting Rights Act: The Case for
Reauthorization, which was submitted as part of my testimony at the June 13 hearing,
provides numerous examples of continuing barriers to Asian American electoral
participation. They include racially disparaging remarks by hostile poll workers and
elected officials, excessive or inappropriate demands for identification from Asian
American voters, and inadequate language assistance fo limited English proficient voters.

Hostile Behavior and Racist Remarks by Poll Workers

Poll workers who make racist remarks to Asian American voters create a hostile
environment at the polling place, making Asian Americans feel as if they do not have the
same right to vote as other American citizens. For example, a poll site supervisor in
Richmond Hills, Queens, NY said, “I’ll talk to [Asian voters] the way they talk to me
when I call to order Chinese food,” followed by random English phrases spoken in a
mock Chinese accent.” Another site supervisor in Borough Park, Brooklyn, NY asked:
“How does one tell the difference between Chinese and Japanese”” and brought her
fingers to each side of her eyes and moved her skin up and down.® A poll worker in
Edison, NJ said: “If you’re an American, you’d better lose the rest of the [Asian] crap.”
A poll worker in Falls Church, VA commented to other poll workers, after he offered
candy to a Pakistani American voter who politely declined in observance of Ramadan: “If
you thit;k certain cultures are weird, you should read about [Muslims]. They’re really
weird.”

Asian American voters have also complained that they were ireated differently than white
voters. Election officials in Boston, MA reported that poll workers at one site segregated
voters by race and made minority voters form one line apart from white voters in order to
vote.'® They claimed that ‘separate but equal’ lines for those who were limited English
proficient would speed up the voting process for others.!! A poll worker in Jackson
Heights, Queens, NY approached AALDEF’s poll monitor to demand that he tell Asian
American voters to vote faster because “one of his people” was waiting to vote.”
Another poll worker blamed Asian American voters for holding up the lines saying: “You
Oriental guys are taking too long to vote.” Asian American voters complained that they

7 AALDEF, ASIAN AMERICAN ACCESS TO DEMOCRACY IN THE 2004 ELECTIONS: LOCAL COMPLIANCE
WITH THE VOTING RIGHTS ACT AND HELP AMERICA VOTE ACT (HAVA) INNY, NJ, MA, RL, M, IL, PA,
sVA 16 (2003) [hereinafter ACCESS TO DEMOCRACY 2004].

Id.
* I,
' The U.S, Department of Justice brought a lawsuit against the City of Boston for such discriminatory
treatment United States v. City of Boston, Civ. 05-11598 WGY (D. Mass. 2005).

U,

2 ACCESS TO DEMOCRACY 2004, supra note 7, at 17.
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felt unduly rushed to vote.” In Edison, NJ, federal observers reported that a poll worker
said that when a Gujarati or Hindi-speaking voter appeared, she would “send them to the
nearest gas station.”"*

Improper Demands for Identification

AALDEF found that poll workers made improper or excessive demands for identification
~often only of Asian American voters—and misapplied the Help America Vote Act’s ID
requirements."” In the 2004 elections in New York City, an Asian American voter in
Flushing, Queens was asked to show her naturalization certificate to prove her eligibility
to vote. She was not a first-time voter and was not required to show ID under HAVA.
Poll workers in Sunset Park, Brooklyn told some Asian American voters that in addition
to showing photo IDs, they had to produce their social security numbers and passports.
In Palisades Park, NJ, an elderly first-time Korean American voter was asked to provide
several forms of identification. After showing the poll worker his voter registration and
poll site letter from the Board of Elections, the poll worker still asked the voter to present
a driver’s license, utility bills and other forms of ID.'®

Furthermore, in the 2004 elections in New York, 69% of Asian American voters who
were required to show identification were not required to do so. In New Jersey, 51% of
Asian American voters required to produce identification were not required to do so.
And in Massachusetts, 57% of Asian American voters who were required to ?rovide
identification were actually eligible voters exempt from the ID requirements.’”
Misinformed poll workers who demand identification from otherwise eligible Asian
American voters may discourage others who hear, by word of mouth, that poll workers
are harassing voters with excessive demands for identification.

Inadequate Language Assistance

Noncompliance with Section 203 of the Voting Rights Act has contributed to the
disenfranchisement of large numbers of American citizens who have the right to vote but
are prevented from doing so only because they have some difficulty speaking the English
language. In particular, interpreters play an important role in helping Asian Americans
cast an informed vote. A survey of 113 New York City poll sites in 2004 found that 82
fell short of the required Chinese and Korean interpreters.18 As recently as 2005, 11 of
18 poll sites in Manhattan, and 10 of 19 poll sites in Queens, fell short of the assigned
number of interpreters.'” The shortage of interpreters in New York City in 2005 was

13 Id

1 Jerry Barca, Feds to Watch Edison Vote, NEW BRUNSWICK HOME NEWS TRIBUNE, Nov. 2, 2005.

s Help America Vote Act § 301(a)(5), 42 U.S.C. § 15301 (2002).

'8 ACCESS TO DEMOCRACY 2004, supra note 7, at 19.

"7 1d. at 18-19.

18 Letters from AALDEF to New York City Bd. of Elections (Dec. 9, 2005 and Oct. 13, 2005).

% Letter from Glenn D. Magpantay, Staff Attorney and Phillip A. Olaya, Voting Rights Pub. Educ.
Coordinator, AALDEEF, to John Ravitz, Exec, Dir., New York City Bd. of Elections (Dec. 9, 2005); See
also AALDEF, ASIAN AMERICAN ACCESS TO DEMOCRACY IN THE 2003 ELECTIONS INNYC: AN
ASSESSMENT OF NEW YORK CITY COMPLIANCE WITH THE LANGUAGE PROVISIONS OF THE VOTING RIGHTS
ACT 10 (2004) [hereinafter ACCESS TO DEMOCRACY 2003] (finding 78 of 120 Chinese interpreters, and 54
of 77 Korean interpreters, reported for work 1n the November 2003 Elections); AALDEF, AsIaN
AMERICAN ACCESS TO DEMOCRACY IN THE 2002 ELECTIONS INN.Y.C.: AN ASSESSMENT OF NEW YORK
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further punctuated when voting machines at a particularly busy poll site in Chinatown
were shut down by the Board of Elections after the discovery that Chinese-translated
ballots were unavailable. With just one Chinese interpreter, voters waited for assistance,
and the interpreter estimated that he assisted 60 to 70 voters in the half hour that
machines were shut down.

These examples underscore the continuing need for Section 203 of the Voting Rights Act
to enable the fast-growing numbers of Asian American voters to participate fully in the
electoral process.

Question 2 - What voting practices, procedures, and educational barriers
demonstrate the continued need for Section 2037 Can you provide recent examples
where these types of obstacles had an impact on the ability of language minorities to
participate in the electoral process? Have successful Section 203 lawsuits, like those
to which AALDEF has been a party, had an impact on the ability of Asian-
Americans to exercise their right to vote?

In addition to discriminatory voting practices described above, educational barriers also
adversely affect the ability of language minorities to participate in the electoral process.
The U.S. Census Bureau found that a high correlation exists between the level of
educational attainment and voter turnout.”® Educational barriers in the Asian American
community — despite the “Model Minority Myth” that categorically portrays Asian
Americans as the epitome of the immigrant success story — remain significant obstacles
to the full enfranchisement of Asian Americans.

In a comprehensive national study on cultural backgrounds and educational issues, the
National Education Association (NEA) documented the barriers, including the “Model
Minority Myth,” that hinder the educational opportunities of Asian and Pacific Islander
Americans.”! While educational attainment among East Asian and South Asian groups is
high, educational attainment among Pacific Islanders and Southeast Asian groups is
relatively low. For example, 59.6% of Hmong American adults over the age of 25 have
less than a high school education, and compared to Vietnamese and Hmong students,
Cambodian students score lower on standardized tests, receive relatively lower grade
point averages, and have higher dropout rates.”” Furthermore, the NEA study found that

CiTy COMPLIANCE WITH THE LANGUAGE ASSISTANCE PROVISIONS OF THE VOTING RIGHTS ACT 15-17
(2003) [hercinafter ACCESS TO DEMOCRACY 2002]; AALDEF, ASIAN AMERICAN ACCESS TO DEMOCRACY
INTHEN.Y.C. 2001 ELECTIONS: AN ASSESSMENT OF THE N.Y.C. BOARD OF ELECTIONS COMPLIANCE WITH
THE LANGUAGE ASSISTANCE PROVISIONS OF THE VOTING RIGHTS ACT 11 (2002) [hereinafter ACCESS TO
DEMOCRACY 2001} (detailing the rejection of Korean volunteers and the resulting shortage of interpreters
on Election Day, including 5 major poll sites where Korean interpreters did not show up); ACCESS TO
DEMOCRACY 2001, at 8 (noting the shortage of Chinese interpreters).

2 AMIE JAMIESON ET AL., U.S. CENSUS BUREAU, VOTING AND REGISTRATION IN THE ELECTION OF
NOVEMBER 2000 5 (2002) (finding that “people with more education, higher incomes, and jobs [were]
more likely to vote.”).

2 STACEY J. LEE & KEVINK. KUMASHIRO, NAT'L EDUC. ASSOC., A REPORT ON THE STATUS OF ASIAN
AMERICANS AND PACIFIC ISLANDERS IN EDUCATION: BEYOND THE “MODEL MINORITY” STEREOTYPE
(2005).

% 1d. See also M. ZHOU & C. BANKSTON, GROWING UP AMERICAN: HOW VIETNAMESE CHILDREN ADAPT
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the percentage of Southeast Asian Americans who have earned a bachelor’s degree is
lower than the percentages for Black, Hispanic, and American Indian/Alaska Native
adults >

In a study of the Korean American community, high achieving students came from
families whose parents were well-educated professionals, though they may have been
unable to secure positions in their respective professions with the corresponding
compensatxon that would have allowed for greater educational opportunities for their
children.?* By contrast, the study found that working class and poor Korean parents
worked long hours and were excluded from Korean social networks established to assist
students to succeed.”® Likewise, middle-class Chinese American parents prepared their
children for the college preparation and admissions process, while working class parents,
who worked long hours and had 2 limited education, were unable to provide their
children with the same guidance”®

These studies reveal the disparate levels of educational achievement among Asian
American communities. More examples of education discrimination and the lack of
adequate English as a Second Language programs are detailed below (see section IV.
Questions for Senator Edward M. Kennedy, Question 2). In short, the challenges
educators face in working with students of diverse languages, cultures, religions, socio-
economic status, and political experiences among multiple Asian ethnic groups still
persists and needs ameliorating. Section 203 of the Voting Rights Act, however, allows
those Asian American voters with limited educational opportunities and English ability to
fully participate in the political process.

Impact of Section 203 Lawsuits

Section 203 lawsuits have had major positive impacts on the ability of Asian Americans
to exercise their right to vote. The Justice Department has filed several Section 203
enforcement actions, resulting in the first-ever Filipino and Vietnamese language
assistance programs in San Diego County, California in 2004. Following this lawsuit,
Filipino American voter registration increased over 21% and Vietnamese American voter
registration increased over 37%.2 Similarly, the Justice Department’s Memorandum of
Agreement with Harris County, Texas, which became a covered jurisdiction after the
2000 Census, helped to double the turnout among Vietnamese American voters and was
followed by the election of the first Vietnamese American to the Texas legislature,2

TO LIFE IN THE UNITED STATES {1998).

2 1d
¥, LEW, KOREAN AMERICAN HIGH SCHOOL DROPOUTS: A CASE STUDY OF THEIR EXPERIENCES AND
NEGOTIATIONS OF SCHOOLING, FAMILY, AND COMMUNITIES (2003).

®Id,

V. Louie, Parents’ Aspirations and Investment: The Role of Social Class in the Educational Experiences
7/ 1.5 and Second-Generation Chinese Americans, 71 HARV. EDUC. REV. 438 (2001).

See Hearing on the Voting Rights Act: Section 203—lemgual Election Requirements (Part I) Before the
House Subcomm. on the Const., House Judiciary Comm., 109® Cong. , 1% Sess. at 10 (Testimony of
Bradley J. Schlozman, Acting Assistant Attorney General) (Nov. 8§, 2005).

* Testimony of Wan J. Kim, Assistant Attorney General for Civil Rights before the Senate Judiciary
Comm. (May 10, 2006).
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In February 2006, AALDEF filed a federal lawsuit against the New York City Board of
Elections for violations of Sections 203 and 208 of the Voting Rights Act. The suit was
filed on behalf of four organizations-——the Chinatown Voter Education Alliance, Young
Korean American Service and Education Center, Inc. (YKASEC), Korean American
Voters® Council, and Chinese American Voters Association—and five limited English
proficient Asian American voters.” Although language assistance has been mandated
since 1992 in three New York City counties, the ongoing problems faced by Asian
American voters demonstrate that there is a continuing need for full enforcement of
Section 203 for language minority voters.

Question 3 - There are often subtle forms of voting discrimination against Asian-
American voters, such as how they are treated at the polls, polling place locations,
and the failure to recruit Asian poll workers. Please explain how these subtle forms
of discrimination impair the ability of Asian-American voters to have equal access
to the election process. How does Section 203 address these problems?

Before the passage of the Voting Rights Act of 1965, poll taxes, literacy tests, physical
intimidation and threats of violence were routinely used to prevent African Americans
from voting in many southern states. Voting discrimination against Asian Americans has
occurred in different and more subtle ways, with English-only ballots operating in effect
as literacy tests to exclude language minority voters. Since 1992, when the language
assistance provisions of the Voting Rights Act were expanded, Section 203 has been
instrumental in increasing Asian American voter registration and turnout.

Section 203 has addressed many aspects of voting discrimination against Asian
Americans. For example, covered jurisdictions now recruit and hire interpreters to staff
selected polling places on Election Day. These interpreters can more effectively assist
the diverse voting electorate in neighborhoods with shifting demographics. Asian
Americans, especially first-time voters, can get assistance in operating new voting
machines or filling out provisional ballots. Translated voting notices provide important
information to Asian American voters about the location of their poll sites and changes in
these locations. Translated ballots enable Asian Americans to vote independently and
privately, in the same manner as other citizens. Section 203 has helped to ensure equal
access to the ballot for all Americans.

Question 4 - During the hearing, it was suggested that bilingual language
requirements are not necessary because a person who can pass the citizenship
language test should be able to vote in English. Is there still a continuing need for
language assistance for voters, even if they speak English well enough to pass a
citizenship test? Please discuss the experience of non-Native English speakers with
election materials and ballots and directions that are often confusing.

Naturalized citizens are still in need of language assistance under Section 203 because the
level of proficiency needed to cast an informed ballot in English is higher than the
English language ability needed to pass a citizenship test. In order to become a

* Chinatown Voter Education Alliance v. Ravitz, No. 06 Civ. 913 (SD.N.Y. 2006).
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naturalized citizen, the individual must demonstrate “an understanding of the English
language, including an ability to read, write and speak words in ordinary usage in the
English language.” O Studies have found that naturalization requires a 3™ or 4™ grade
level of English proficiency, as compared to high school or college levels of English

proficiency in order to vote.”!

It is also important to note that certain individuals over the age of 50 who have lived in
the U.S. as permanent residents for over 20 years and a group of Hmong war veterans
who fought as U.S. allies during the Vietnam War are exempt from the requirement of
passing an English proficiency test.”?

Many new citizens are unfamiliar with the American electoral process. The need to
register by a certain date in order to be eligible to vote in particular elections, the
importance of enrolling in a political party in order to vote in primaries, and the
mechanics of operating a voting machine are all aspects of voting that are more easily
navigated when language assistance is available. In a 1982 study by the Chinatown
Voter Education Alliance-before language assistance was mandated in New York City—
35% of voters in Manhattan’s Chinatown, as compared to 19% of voters outside of
Chinatown, mistakenly lost their votes because of errors in using the voting machine
levers.® Indeed, even a native-born, English-speaking voter can be confused by the
highly sophisticated content of lengthy referenda or the technical instructions for casting
a ballot. Language assistance under Section 203 helps Asian Americans not yet fluent in
English to exercise their fundamental right to vote.

Question 5 - Please address the concerns raised by Linda Chavez in her testimony
that providing bilingual language assistance is harmful to the integration of
minority language citizens into American society. Does expanding the access of
citizens to the electoral process result in what she described as “balkanization” or
does it help American citizens fully participate in American democracy?

Section 203 helps to promote a more inclusive democracy for all Americans. New
citizens and first-time voters, who are most likely to need language assistance at the polls,
are able to vote in an effective and informed manner when they have access to translated
ballots and interpreters required by Section 203. Elected officials are more responsive to
voting constituents, and this in turn encourages language minority citizens to register to
vote and join with like-minded residents to elect candidates who represent their common
interests. By facilitating the involvement of language minorities in the electoral process,
Section 203 promotes the integration of all citizens into American society.

®gU.S.C. § 1423 (2006).

3 See, eg., ANA HENDERSON, ENGLISH LANGUAGE NATURALIZATION REQUIREMENTS AND THE BILINGUAL
ASSISTANCE PROVISIONS OF THE VOTING RIGHTS ACT (2006).

* See 8 U.S.C. § 1423 (2006),

% S. REP. 102-315, CALENDAR No, 537 at 12 (July 2, 1992).
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IV. Questions from Senator Edward M. Kenned

Question 1 - In her written testimony for the hearing on Section 203, panelist Linda
Chavez stated that “there are few citizens who need ballots and other election
materials printed for them in languages other than English.”

Q: Is Ms. Chavez right? Or is there a high incidence of limited English
proficiency among Asian American voting age citizens? What data support
your conclusion?

With respect to the Asian American community, Ms. Chavez is incorrect when she
asserts that few citizens are in need of language assistance. According to the 2000
Census, nearly one-third g3 1%) of all Asian American voting age citizens are limited
English proficient (LEP),** compared to only 4% of the total population.’® The data from
muyltilingual exit polls of Asian American voters, conducted since 1988, also show high
rates of limited English proficiency and low levels of U.S. educational attainment among
Asian American voters. Moreover, these exit polls demonstrate the steady use of, and
continued need for, Asian language assistance, either in the form of translated ballots and
voting materials or oral assistance from interpreters.

Language assistance removes barriers for limited English proficient and first-time voters
to register and cast informed votes. As AALDEF’s recent multilingual exit polls reveal, a
large percentage of first-time Asian American voters use language assistance:

Table 1: First-Time LEP Voters and the Use of Interpreters and Translated Materials®
Election Year LEP Rute of Pyest-Time first-Time Vorers Who Used i Who Used

Voters an Interpreter Translated Materials
2005 69% 68%
2004 39% 20% 14%
2003 61% 50% 33%
2002 61% 50% 33%
2001 64% 33% 37%
2000 60% 3% 29%

As you can see, the LEP rate of first-time Asian American voters polled in 2005 was
extremely high (69%), and 68% indicated that they used an interpreter to vote and 53%
used translated materials. Similar rates exist in previous years in which AALDEF
documented the use of language assistance. Thus, it is clear that many citizens need
ballots and other election materials printed for in languages other than English.

** See 42 U.S.C. § 1973aa-1a(b)(3)(B) (2006) (defining LEP as the inability “to speak or understand
English adequately enough to participate in the electoral process.”).
2: U.S. CeNsus BUREAU, Census 2000 Sample Data File, using Advanced Query.

See AALDEF, ACCESS TO DEMOCRACY 2004; ACCESS TO DEMOCRACY 2003; ACCESS T0 DEMOCRACY
2002; ACCESS TO DEMOCRACY 2001; NAPALC, ET AL., ACCESS TO DEMOCRACY: LANGUAGE
ASSISTANCE AND SECTION 203 OF THE VOTING RIGHTS ACT 10-11.

10
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Disaggregating the data by Asian ethnic group also illustrates a high preference for
voting with language assistance. In November 2005, 38% of Chinese American, 35% of
Korean American, 25% of Vietnamese American, and 20% of Bangladeshi American
voters in New York and 28% of Korean American voters in New Jersey responded that
they preferred to vote with language assistance. Similarly, in Massachusetts, where a
lawsuit by the U.S. Department of Justice resulted in the Clty of Boston providing
translated ballots, voting materials, and language assistance in Vietnamese and Chinese,”’
50 % of Chinese American and Vietnamese American voters indicated a preference for
voting with language assistance. In fact, the high LEP rates among the Chinese
American (65%) and Vietnamese American (74%) communities in Boston and
Dorchester, documented by AALDEF in the 2004 elections, was a factor in the Justice
Department’s decision to file a Section 203 lawsuit against the City of Boston.*®

These high LEP rates, especially among newly-arrived immigrant groups from Southeast
and South Asia, warrant reauthorization, and even expansion, of the language assistance
provisions of Section 203.

Question 2 - How do educational discrimination and the lack of English as a Second
Language classes for adults contribute to the number of limited English proficient
Asian-American citizens of voting age and their high rate of illiteracy?

Congress has come to the same conclusion after each round of reauthorization—
educational disparities and other institutional discrimination in American society have
affected the ability Asian American and other limited English proficient voters to
participate in the electoral process. Part Il of AALDEF’s report, Asian Americans and
the Voting Rights Act: The Case for Reauthorization, describes the lingering effects of
historical discrimination against Asian Americans, resulting in the disenfranchisement of
Asian American voters.

The modern perception of Asian American students is one of overwhelming success.
However, the “Model Minority” myth buries the fact that students from Asian American
families who live in poverty, particularly those from Southeast Asia, fail to graduate from
high school at alarmingly high rates. Furthermore, educational discrimination and the
lack of English as a Second Language (ESL) opportunities for adults has resulted in high
illiteracy rates and low levels of English language proficiency,

For example, Asian American students, over half of whom do not consider English their
first language, face the further challenge of having to compete with native-born, English-
speaking classmates.”® However, the National Education Association observed that

" U.8. v. City of Boston, No. 05-11598 {D. Mass 2005).
8 See also Letter from Glenn D. Magpantay, Staff Attorney, AALDEF, to Michelle K. Tassinari, Legal
Counsel Elections Div., Sec’y of the Commonwealth 2 (Mar, 14, 2005).

% ASIAN WEEK ET AL., THE NEW FACE OF ASIAN PACIFIC AMERICA, NUMBERS, DIVERSITY & CHANGE IN
THE 21°" CENTURY 206 (Eric Lai & Dennis Arguelles eds, 2003).

11
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“Despite the growing number of immigrant students in schools throughout the country,
many schools lack the expertise to adequately serve second-language learners.””*

In a study of Asian Americans in the New York City public school system, the Coalition
for Asian American Children and Families (CACF) found that in 2000 and 2001, Asian
American students, who are more likely to be first-generation or immigrants themselves,
comprised almost 20% of all English Language Learners."!

The CACF study, limited to New York City, did not account for emerging Southeast
Asian immigrant communities in places like Massachusetts, Texas, and Louisiana.
Indeed, educational attainment for Southeast Asian American communities runs far
behind other Asian American communities. While just 1% of the overall population has
had no formal schooling, 26% of Cambodians, 45% of Hmong, and 23% of Laotians
indicated they had no formal schooling.*?

LEP rates within the Asian American community, as well as exponential growth among
Southeast Asian Americans, underscores the importance of engaging newly eligible
voters whose limited educational opportunities may affect their level of participation in
civic matters. Coupled with the overall educational barriers that continue to plague Asian
American students, the lingering effects of discrimination persist today.

Moreover, educational disparities are linked to income and poverty in limited English
proficient Asian American communities. According to the U.S. Census Bureau, Asian
American and Pacific Islander families were more likely than the general population to
have incomes of less than $25,000.® The report further stated that in 2001, 1.3 million
Asians and Pacific Islanders (or 10%) lived below the poverty line.

Language minority voters understand well the importance of learning English and using
the VRA’s language assistance provisions in order to participate in the democratic
process. However, because of their financial circumstances, family obligations, or lack
of access to English classes,* many Asian Americans do not have a meaningful
opportunity to learn the English language.

“ STACEY J. LEE & KEVINK. KUMASHIRO, NEA, A REPORT ON THE STATUS OF ASIAN AMERICANS AND
PACIFIC ISLANDERS IN EDUCATION: BEYOND THE “MODEL MINORITY” STEREOTYPE 5 (2005).

*' VANESSA LEUNG, COALITION FOR ASIAN AMERICAN STUDENTS AND FAMILIES 18 (2004) (citing Bd. of
4E2duc. of the City of New York, Office of English Language Learners, Facts & Figures 2000-2001).

“ TERRANCE REEVES & CLAUDETTE BENNETT, U.S. CENSUS BUREAU, THE ASIAN AND PACIFIC ISLANDER
POPULATION IN THE UNITED STATES 6 (2003).

* See Legislative Hearing on H.R. 9, A Bill to Reauthorize and Amend the Voting Rights Act of 1965: Part
11 Before the House Subcomm. on the Const., House Judiciary Comm., 109" Cong, at 16-18 (May 6, 2006)
(statement of Dr. James Thomas Tucker, Voting Rights Consultant for the Nat’l Ass’n of Latino Elected
and Appointed Officials (NALEO) Educational Fund) (documenting the shortage of adult ESL programs in
covered jurisdictions. In Albuquerque, N.M., the city’s largest ESL provider, Catholic Charities, has a 12-
month, 1,000-person waiting list. In Boston, MA, a 6- to 9-month waiting list of 16,725 persons often
extends to 2 to 3 years. And in New York City, the estimated waiting list is | million. In 2005, just 41,437
adults were allowed to enroll in ESL classes after being selected through the city’s lottery system, which
generally rejects 75 % of applicants.).

12
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Section 203 was intended to address the educational disparities that had doomed language
minority communities to limited educational and economic opportunities. As Congress
found in 1975: “[T]he purpose of suspending English-only and requiring bilingual
elections is not to correct the deficiencies of prior educational inequality. It is to permit
persons disabled by such disparities to vote now.”* The high LEP and illiteracy rates
among Asian American citizens, resulting from educational discrimination and lack of
ESL classes, demonstrate a continued need to reauthorize Section 203.

Question 3 - What would be the impact on limited English proficient Asian
American voters if Section 203 is not reauthorized?

The Asian American population is one of the fastest growing communities of color in the
United States, numbering close to 14 million in 2004. According to Census reports,
Asian American voter turnout has increased steadily, from 1.7 million in 1996 to nearly 3
million in 2004. The number of Asian American elected officials in federal, state and
local office since the passage of Section 203 has also increased from 120 in 1978 to a
total of 348 in 2004. Although substantial progress has been made since 1992-the year
when Section 203 was expanded to cover large Asian American populations—full and
equal access to the political process is not yet a reality for all American citizens.

If Section 203 of the Voting Rights Act is not reauthorized, Asian American and other
language minority citizens will face more difficulties in registering to vote and casting an
informed ballot. There is no guarantee that local jurisdictions across the country will
voluntarily hire bilingual poll workers or translate ballots and voting materials—the
elements of language assistance that have enabled hundreds of thousands of Asian
Americans and other language minorities to cast a meaningful vote. Without federal
oversight of local election practices, jurisdictions may revert to discriminatory practices
against language minority voters. Private parties would bear the burden of litigating
voting discrimination cases, since the Justice Department could no longer bring
enforcement actions under Section 203.

Over the past 18 years, AALDEF’s multilingual exit polls have consistently shown a
positive correlation between language assistance provided under Section 203 and the
steady increase in voter registration and turnout among Asian Americans. In the 2005
elections, 68% of first-time Asian American voters said they used an interpreter to vote
and 53% of first-time Asian American voters said they used transiated materials.

The language assistance provisions of the Voting Rights Act are still urgently needed in
the Asian American community, and the renewal of Section 203 of the Voting Rights Act
is critical to ensure that all citizens have a meaningful right to vote.

8. REP. NO. 94-295, at 34 (1975).
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Question 4 - Some have suggested that the ability to bring someone with you to the
polls to provide voting assistance under Section 208 of the Voting Rights Act is an
adequate alternative te bilingual ballots and bilingual poll workers. It has also been
suggested that sample ballots printed in ethnic newspapers would provide an
alternative source of assistance for non-English speaking voters if Section 203 is not
reauthorized.

Would either of these practices make up for the absence of bilingual poll workers
and translated ballots and veting instructions at the polls on election day?

While the right to receive voting assistance from a person of choice (Section 208 of the
Voting Rights Act) and the printing of sample ballots in ethnic newspapers can be useful
tools for voters with limited English proficiency, these two devices are inadequate to
ensure that language minority citizens have full and equal access to the ballot.

First, there are major structural differences between Sections 203 and 208. Section 203
addresses the needs of large numbers of limited English proficient citizens concentrated
in specific jurisdictions through comprehensive language assistance programs.
Following the 2000 Census, language assistance under Section 203 was available to over
672,750 Asian Americans with limited English proficiency and low educational
attainment in 16 jurisdictions in Alaska, Hawai’i, California, Illinois, New York, Texas,
and Washington.*

By contrast, Section 208 addresses the needs of individual voters, who “by reason of
blindness, disability, or inability to read or write” may require some form of assistance.
42 U.S.C. § 1973aa-6. This places an additional burden on the voter to bring along a
friend or relative to serve as an interpreter. That person may not fully explain or translate
all of the ballot choices to the voter and could also improperly influence the voter’s
choices.”” Moreover, AALDEF has documented instances in which poll workers have
interfered with the right of Asian American voters to receive assistance under Section
208. For example, in 2001, AALDEF monitors observed that poll workers at one site in
Sunset Park, Brooklyn interfered with Chinese voters who brought someone to assist
them in the voting booth, and that poll workers at Rutgers House in Manhattan’s
Chinatown refused to allow official Board of Elections interpreters to enter the voting
booth with Chinese voters at the voters’ requests.*

* 67 Fed. Reg. No. 144, 48871-77 (July 26, 2002) (Notices). See also U.S. CENsuS BUREAU, Voting
Rights Determination File, available at http://www.census.gov/rdo/www/voting%20rights.htm,
AALDEF’s constituents have asserted that the exponential growth of the Asian American population in the
United States, coupled with their increasing rates of citizenship and demonstrated needs for language
assistance in exercising the fundamental right to vote, warrants reauthorization and even expansion of the
language assistance provisions. By modifying the Section 203 numeric trigger below 10,000, language
assistance would be available to more language minority groups in more jurisdictions.

“TThis was the case in United States v. Roston, where Chinese American voters complained that poll
workers took their ballots and marked them improperly. If Chinese-language ballots had been available,
voters could have made their own independent choices. Declaration of Lydia Lowe and Declaration of Siu
Tsang, United States v. City of Boston, Civ. 05-11598 WGY (D. Mass. 2005).

“* Letter from AALDEF to New York City Bd. of Elections (Nov. 2, 2001).
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Second, the printing of sample ballots and other election information in ethnic
newspapers, while certainly useful to voters, is only one small component of any
meaningful language assistance program. AALDEF’s exit polls in 2004 found that over
half of the 11,000 Asian American respondents received their news about politics and
community isuses from the ethnic press, rather than from mainstream media outlets.*
However, the voluntary efforts of some ethnic media should not supplant the
government’s primary responsibility to conduct fair elections and to provide complete
and accurate information about elections to all eligible voters.

The right of voters to bring a person into the voting booth and the printing of sample
ballots in ethnic media cannot fully address the needs of language minority citizens to
exercise their fundamental right to vote. These two mechanisms do not offer a
satisfactory alternative for enabling language minority citizens to cast an informed ballot.
Section 203 has expanded access to the vote for countless Asian Americans and other
language minority citizens because it has taken a comprehensive approach to language
assistance, and it should be renewed.

4 AALDEF, THE ASIAN AMERICAN VOTE, A REPORT OF THE AALDEF MULTILINGUAL EXIT POLL IN THE
2004 PRESIDENTIAL ELECTION 12 (2005).
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Uniied States Ceommission on Civil RIGHTS

624 NINTH STREET, NW, WastnGron, DC 20425 WWW.USCCT gov

June 15, 2006

The Honorable Tom Coburn, M.D.
U.S. Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, D.C. 20510

Re. Drafting an Opt-Out Provision for Covered Jurisdictions under Section 203 of the
Voting Rights Act

Senator Coburn:

It was an honor to appear before the Senate Judiciary Committee and testify on the
continuing need to provide bilingual election materials to citizens who are "limited
English proficient" (LEP citizens) as defined by section 203 of the Voting Rights Act
(VRA). 1am pleased to respond to your question concerning whether section 203 should
contain an opt-out provision for covered jurisdictions whose LEP citizens make little or
no use of 203 materials.

This is a common sense proposal and has my support, in principle. Such an opt-out could
cure section 203 of some of the constitutional defects identified in my testimony, and it
would certainly alleviate significant administrative burdens and costs that section 203
imposes on localities, particularly where 203 materials confer no meaningful benefit to
the identified LEP population.

Before I address the substance of your proposal, a cautionary note on drafting.

While opt-out provisions are consistent with the history and structure of the Voting
Rights Act, they have not been successful in achieving their purposes. Technically,
Jjurisdictions subject to section 5 preclearance have a "bail out” option. The report
accompanying H.R. 9, the House Bill reauthorizing the VRA, acknowledges that "the
expectation of Congress,” when it liberalized section 5's bail out procedures in 1982, was
"that a majority of covered jurisdictions would utilize {the procedures]..., such that few
jurisdictions would remain covered 25 years later.” H. Rpt. No. 109-478 (May 22, 2006).
However, in practice, very few jurisdictions have availed themselves of this procedure, as
noted in the House Report and explained by Professor Mike McDonald in The Future of
the Voting Rights Act. "The reason,” Professor McDonald postulates, "may lie either
with a too difficult bailout mechanism - particularly the proactive steps a jurisdiction
must take to improve minority participation - or a lack of information and resources
among covered jurisdictions. If the latter were the reason, more jurisdictions could bail
out if they were provided with aid in preparing their bailout litigation." Id. at 32-34,
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citing Hancock and Tredway, The Bailout Standard of the Voting Rights Act, 17 URB.
Law. 379, 422 (1985:). Moreover, the record in the House speculates that up to 90% of
covered jurisdictions may be eligible for bail-out, see Oral Testimony of Gerald Herbert,
Former Acting Chief, Civil Rights Division, U.S. Department of Justice, October 20,
2005. However, according to the record, jurisdictions do not avail themselves of opt-out
provisions for the reasons identified by Professor McDonald and potentially because of a
political sensitivity to maintaining race relations. See id., Comments of Representative
Scott of Virginia.

Similar concerns apply in the context of 203. Any opt-out provision for 203 should be
crafted with the history of section 5 in mind and endeavor not to repeat it,

One approach is to place the onus on the Attorney General to certify after a defined
period of review that section 203, as applied to an LEP population within a covered
Jurisdiction, is both effective at providing voting access to a class of LEP citizens and
remedies an identifiable pattern or practice of constitutional deprivations of the right to
vote. If the Attorney General fails to certify the effectiveness 203 as applied to a covered
jurisdiction, then an opt-out provision would trigger and 203's requirements would lapse
with respect to that jurisdiction. Other details could be added-e.g., amending 42 USC
Sec. 1973aa-6 (Voting assistance for blind, disabled or illiterate persons) to include LEP
citizens as defined by 42 USC Sec. 1973aa-1a(3)(b); or giving covered jurisdictions a
right of appeal from the Attorney General's certification.

There are other approaches to crafting an opt-out provision. But the approach sketched
here would not only capture the common sense appeal of your proposal, but would also
begin to redress the constitutional infirmities I detect in H.R. 9's flat reauthorization of
section 203 for an arbitrary 25 year period.

Again, thank you for allowing me to respond to your question. If I may be of further
assistance to you or your staff, please do hesitate to contact me directly.

Sincerely,

/caj

Peter N. Kirsanow, Commissioner
U.S. Commission on Civil Rights
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RESPONSES TO SENATOR LEAHY

1. Some American citizens are not fully proficient in written English because they
were intentionally denied the academic instruction necessary to vote effectively in
English-only elections that employ complicated language and terminology. Please
discuss the link between unconstitutional discrimination in elections and education.
How has past intentional discrimination in public education continued to impact the
need for language assistance in order to cast a meaningful, informed vote?

There is a clear nexus between unconstitutional discrimination in public education and
the need for language assistance to cast a meaningful, informed vote. Historical and
ongoing discrimination in public education continues to prevent many minority citizens
from understanding complex ballot measures and casting effective ballots in English-only
elections. Without adequate and equal opportunities to learn the English language and be
able to read and write it, English-only materials function as a literacy test for many
Alaska Natives, American Indians, Asian Americans, and Latinos. I will briefly explain
my point.

According to the 2000 Census, among all covered jurisdictions, an average of 13.1
percent of citizens of voting age are limited-English proficient (LEP) in the languages
triggering coverage.! The average LEP rate of all voting age citizens in covered
jurisdictions is as follows: 22.6 percent for Alaska Native languages; 16.3 percent for
American Indian languages; and 10.4 percent for Spanish-speaking citizens.”

According to the 2000 Census, covered language minority citizens have an average
illiteracy rate of 18.8 percent, nearly fourteen times the national rate.’ The average
illiteracy rate of LEP voting age citizens in the covered jurisdictions is as follows: 28.3
percent of Alaska Natives, nearly 21 times the national illiteracy rate (forty percent of
covered reservations have illiteracy rates greater than 50 percent); 11.7 percent of
American Indians, nearly nine times the national illiteracy rate (over one-quarter of
covered reservations have illiteracy rates greater than 50 percent); 20.8 percent of
Spanish speakers, over fifteen times the national illiteracy rate; and 8.5 percent of Asian
Americans, more than six times the national illiteracy rate.*

The Senate previously found that the high illiteracy rates experienced by language
minorities are “not the result of choice or mere happenstance,” but instead result from

' DR. JAMES THOMAS TUCKER & RODOLFO ESPINO, MINORITY LANGUAGE ASSISTANCE PRACTICES IN
PusLIC ELECTIONS EXECUTIVE SUMMARY 21 (Mar. 2006) (summarizing July 2002 Census determinations
for Section 203 coverage).

% Id. at 32, 35, 38.
 1d. at 21.
* 1d. at 32-33, 36, 38-39, 42.
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“the failure of state and local officials to afford equal educational opportunities.”™ The
statute itself points to the failure of our school systems for language minority U.S.
citizens.® This failure comes in two forms: the present effects of past educational
discrimination and ongoing educational discrimination.

Texas and other states maintained segregated public school systems well into the 1970s.
The pervasive impact of de jure segregation in public schools persists: many language
minority citizens who attended segregated schools have never been able to gain the skills
in English reading comprehension necessary to cast an informed ballot in an English-only
election. Mexican Americans and other language minorities educated in segregated
public schools received low-quality English language instruction that did not provide
language minority citizens with the tools necessary to read and write effectively in
English. Further, many Mexican Americans and other language minorities who attended
public schools in this era did not receive formal schooling past the sixth grade,
compounding the lack of English language acquisition.

Since 1973, at least twenty-four successful educational discrimination cases have been
brought on behalf of English Language Learner (ELL) students in fifteen states, fourtecen
of which are presently covered in whole or in part by the language assistance provisions.
Since 1992, when the language assistance provisions were last reauthorized, at least ten
ELL cases have been brought or plaintiffs have had additional relief granted under
existing court decrees. Consent decrees or court orders remain in effect for ELL students
statewide in Arizona, Florida, and Texas, and in the cities of Boston, Denver,
Philadelphia, and Seattle. Successful educational discrimination cases have been brought
in all three states covered statewide under Section 4(f)(4): Alaska, Arizona, and Texas.
About three-quarters of all ELLs in the public schools (3.4 million out of 4.5 million) are
native-born-U.S. citizens.”

For example, in December 2005 the federal district court in Arizona cited the State of
Arizona for contempt for failing to take action pursuant to a 2000 judicial decree intended
to remedy ongoing inequalities in the educational opportunities available to LEP
students.® The 2000 decree in Flores v. Arizona found many inequalities in programs for
LEP students in the state, including 1) too many students per classroom; 2) insufficient
classrooms available for LEP students; 3) insufficient numbers of qualified teachers and
teachers” aides; 4) inadequate tutoring programs; and 5) insufficient teaching materials
for classes in English language acquisition and content area studies.” Many additional
examples of ongoing inequality in the educational opportunities available to LEP students

5 S.REP. NO. 94-295 at 28.
¢ See 42 U.S.C. § 1973b(D)(1) and 42 U.S.C. § 1973aa-1a(a).

7 US. DEPARTMENT OF EDUCATION, OFFICE OF ENGLISH LANGUAGE ACQUISITION, LANGUAGE
ENHANCEMENT AND ACADEMIC ACHIEVEMENT FOR LIMITED ENGLISH PROFICIENT STUDENTS (OELA),
SURVEY OF THE STATES’ LIMITED ENGLISH PROFICIENT STUDENTS AND AVAILABLE EDUCATIONAL
PROGRAMS AND SERVICES 4, 19 {Oct. 2002).

8 Flores v. State of Arizona, 405 F Supp.2d 1112 (D. Ariz. 2005) (contempt order).
® Flores v. State of Arizona, 160 F.Supp.2d 1043, 1044 (D. Ariz. 2000).
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are presented in the NALEOQ report, which has been submitted for the record underlying
the current reauthorization of the Voting Rights Act.

The successful school funding cases, which have been brought in half of all of the
Section 203 covered jurisdictions, cannot be ignored because ELL students also derive
significant benefits from equal educational opportunities.'®

Unequal educational opportunities translate into high illiteracy and low achievement
rates, which are demonstrated by testing and graduation data for ELL students.
According to a federal study, LEP students are twice as likely to fail graduation tests as
native-English speakers.'' In Alaska, 80.5 percent of Alaska Native graduating seniors
are not proficient in reading comprehension, they have failure rates on standardized tests
more than 20 percent higher than non-Native students, and graduation rates that lag more
than 15 percent behind the statewide average.'” In Arizona, eighty-three percent of
American Indian and Latino juniors and sophomores who qualify as English leamers
failed key portions of the state-mandated graduation test including reading
comprehension.” In Texas, the Texas Education Agency reports that in 2004-2005, more
than 9 out of 10 (94%) of Texas LEP students in Grade 10 failed to meet the state’s
standards. Nearly 1.2 million Latino voting age citizens in Texas lack a high school
diploma, or 40 percent of all Latino voting age citizens, compared to only 13.5 percent of
all Anglo voting age citizens. As a result of these substantial disparities, in early 2006,
plaintiffs filed a motion for further post-judgment relief in United States v. Texas, in
which the federal court has retained jurisdiction under a 1981 Consent Decree.'*

Unequal educational opportunities for ELL students is compounded by the lack of adult
ESL classes, which is evidenced by long waiting times for the most basic level of English
classes. Even after waiting three years or more for entry into the most basic ESL classes,
adult students are left far short of the written and oral language abilities necessary to vote
without language assistance.'’

When unequal educational opportunities and lack of English instruction is combined with
the absence of language assistance, it results in significantly depressed voter registration
and turnout among the four covered language minority groups. The “largely monolingual

10 See DR. JAMES THOMAS TUCKER, UNEQUAL EDUCATIONAL OPPORTUNITIES FOR ENGLISH LANGUAGE

LEARNERS IN SECTION 203 COVERED JURISDICTIONS {June 2006),

' PAUL J. HOPSTOCK & TODD G. STEPHENSON, DESCRIPTIVE STUDY OF SERVICES TO LEP STUDENTS AND
LEP STUDENTS WITH DISABILITIES 17 (Aug. 2003) (commissioned by OELA).

"2 NATALIE LANDRETH & MOIRA SMITH, VOTING RIGHTS IN ALASKA 1982-2006, at 27-28 (2006).

¥ DR. JAMES THOMAS TUCKER, UNEQUAL EDUCATIONAL OPPORTUNITIES FOR ENGLISH LANGUAGE
LEARNERS IN SECTION 203 COVERED JURISDICTIONS (June 2006).

* Nma PERALES, LUis FIGUEROA & CRISELDA RIvAS, THE MINORITY VOTING EXPERIENCE IN TEXAS
SINCE 1982: DEMONSTRATING THE IMPORTANCE OF REAUTHORIZATION OF THE VOTING RIGHTS ACT
(2006).

1335 DR. JAMES THOMAS TUCKER, WAITING TIMES FOR ADULT ESL CLASSES AND THE IMPACT ON ENGLISH
LEARNERS {June 2006).
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elections in Alaska have clearly impacted Alaska Natives’ ability to exercise their right to
vote,” resulting in voter turnout that trails statewide turnout by nearly seventeen
percent.”® In Arizona, American Indian turnout remains low, comprising just over 54
percent of all registered American Indian voters in the 2004 presidential election,
compared to the statewide turnout of 76 percent.”’ According to the Census Bureau, in
the November 2004 Presidential Election, Hispanic voting-age U.S. citizens had a
registration rate of 57.9 percent, compared to 75.1 percent of all non-Hispanic white
voting-age U.S. citizens."® According to the Census Bureau, in the November 2004
Presidential Election, Asian American voting-age U.S. citizens had a registration rate of
only 52.159 percent, compared to 75.1 percent of all non-Hispanic white voting-age U.S.
citizens.

This evidence of unequal educational opportunities, which has resulted in depressed
language minority registration and turnout, demonstrates that there is a continuing need
for Sections 4(f)(4) and 203.

2. How does Section 5 preclearance protect language minority citizens from
discriminatory voting changes? Why does preclearance need to be applied to
certain jurisdictions with language minority pepulations?
Section 5 preclearance protects language minority citizens from several categories of
discriminatory voting changes. These changes include the ones identified by MALDEF
in its Texas report,” and which historically have also been applied to African-Americans:
e Discriminatory use of numbered posts and staggered terms that ensure that a
majority — or even plurality — of non-Hispanic white voters continue to be
overrepresented in elected offices.

¢ Discriminatory implementation of majority vote and/or runoff requirements.

¢ Polling place or election date changes that deny minorities equal voting
opportunities.

¢ Discriminatory absentee voting practices.

¢ Discriminatory annexations or deannexations.

' LANDRETH & SMITH, at 25-26.

'" DR. JAMES THOMAS TUCKER & DR. RODOLFO ESPINO ET AL., VOTING RIGHTS IN ARIZONA 1982-2006, at
19 (2006).

' U.S. Census BUREAU, Table 4a, Reported Voting and Registration of the Total Voting-Age Population
by Sex, Race and Hispanic Origin: November 2004,

¥ U.S. CENSUS BUREAU, Table 4a, Reported Voting and Registration of the Total Voting-Age Population
by Sex, Race and Hispanic Origin: November 2004.

* See PERALES ET AL., Section IV.
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Dissolution of single member districts, reductions in the number of offices, or
revocation of voting rules when minority candidates of choice are about to be
elected to office.

Discriminatory redistricting practices to deny minorities an equal opportunity to
elect their chosen candidates.

In addition, Section 5 prevents the implementation of discriminatory election procedures
and rules that have a particular impact on language minorities and that violate Section
203 of the Voting Rights Act. Some examples of discriminatory voting changes falling
into this category include:

English-only materials that function as English literacy tests. This category
includes and voting materials, whether written or electronic (such as web access)
that is not provided in the covered languages (unless those languages are
historically unwritten).

Poll worker selection and recruitment, particularly to the extent that language
minority citizens are not included in the process, which directly impacts the
availability of bilingual language assistance.

Failure to provide oral language assistance at any stage of the voting process,
from voter registration through the distribution of election results.

Community outreach and publicity programs that do not provide equal
opportunities to language minority citizens or inform language minority citizens
about the availability of language materials and assistance.

Election official training that fails to include proper instruction on language
assistance.

Voter assistance practices that deny language minority citizens the opportunity to
receive language assistance from the person of their choice.

Election Day procedures in which language minority citizens are treated
unequally, including voter check-in, voter challenges, use of provisional ballots,
voter purges, absentee ballots, early voting opportunities, etc.

The reason that only certain jurisdictions are covered under Section 4(f)(4), which results
in application of the special provisions of the Voting Rights Act including Section S
preclearance, has been discussed at length by Congress in prior reauthorizations. The
Section 4(f)(4) trigger targets “those jurisdictions with the more serious problems” of
voting discrimination against language minorities.”’ Specifically, “the more severe

8. REP. NO. 94-295 at 31, reprinted in 1975 U.S.C.C.AN. 798.
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remedies ... are premised not only on educational disparities” (like the less stringent
provisions under Section 203(c)), “but also on evidence that language minorities have
been subjected to ‘physical, economic, and political intimidation’ when they seek to
participate in the political process.””

Jurisdictions covered by Section 4(f)(4) have severe and pervasive voting discrimination.
For specific examples and evidence of this discrimination, I would encourage the
Committee to read the state reports from Alaska, Arizona, California, Florida, New York,
South Dakota, and Texas.

3. Why does Section 203 remain necessary in states with parallel laws that
require language assistance, such as California, New Mexico, and New Jersey?

When Sections 4(f)(4) and 203 were originally enacted in 1975, a few Members of
Congress suggested that the provisions were unnecessary because of parallel state laws
that required language assistance. Specifically, in 1975, seven states required that
bilingual materials and/or language assistance be provided to limited-English proficient
voters: California, which adopted a 3 percent trigger after the state supreme court struck
down the state’s literacy test in Castro v. State, 466 P.2d 244 (Cal. 1970); Connecticut;
Florida; Massachusetts; New Mexico; New Jersey; and Pennsylvania.23

Unfortunately, the record of these seven states has proven that Congressional concerns
about state enforcement of their own laws was well-founded. Six of the seven states that
voluntarily adopted their own language assistance provisions have admitted violating or
been found to have violated Section 203 and/or other provisions of the Voting Rights Act
because of discriminatory practices against language minority voters:

o California:

United States v. City of Azusa (C.D. Cal. 2005)

United States v. City of Paramount (C.D. Cal. 2005)

United States v. City of Rosemead (C.D. Cal. 2005)

United States v. San Benito County (N.D. Cal. 2004)

United States v. San Diego County (S.D. Cal. 2004)

United States v. Ventura County (C.D. Cal. 2004)

United States v. Alameda County (N.D. Cal. 1995)

United States v. City and County of San Francisco (N.D. Cal. 1978)

s Florida:

c ¢ ¢ O ¢ O 0O ©°

? 121 CONG. ReC. H4718 (daily ed. June 2, 1975) (statement of Rep. Edwards).
# S.REP. NO. 94-295, 94" Cong., 1% Sess. 33 n.35 (1975), reprinted in 1975 U.S.C.C.A.N. 799-800 n.35.
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o United States v. Osceola County (M.D. Fla. 2002)
o United States v. Orange County (M.D. Fla. 2002)
o United States v. Metropolitan Dade County (S.D. Fla. 1993)

e Massachusetts

o United States v. City of Boston (D. Mass. 2005)
o United States v. City of Lawrence (D. Mass. 1998)

* New Jersey

o United States v. Passaic City and Passaic County (D.N.J. 1999)
o Vargasv. Calabrese (D.N.J. 1990)
o Marquez v. Falcey (D.NJ. 1973)

¢ New Mexico

United States v. Bernalillo County (D.N.M. 1998)

United States v. Socorro County (D.N.M. 1993)

United States v. Cibola County (D.N.M. 1993)

United States v. State of New Mexico and Sandoval County (D.N.M. 1988)
United States v. McKinley County (D.N.M. 1986)

United States v. San Juan County (D.N.M. 1979)

o 0 0o o O O

" e Pennsylvania

o United States v. Berks County (E.D. Pa. 2003)
o Arroyov. Tucker (E.D. Pa. 1974)

The fact that most of these successful language assistance cases have been brought in the
last ten years, with about half brought in the last five years, highlights the continuing
need for federal oversight through reauthorization of Sections 4(f)(4) and 203.

4. Complex initiatives and referendums are becoming increasingly common
features on ballots, including initiatives that directly impact the education and
voting access of non-Native speakers. Can you explain how ballot complexity affects
language minority voters? How does this complexity affect those with LEP in ways
different from native speakers?

Complex ballot questions have a particularly devastating impact on language minority
citizens in the absence of language assistance. I will explain this impact in two parts.
First, it is important to understand the language and literacy abilities of covered language
minority voting age citizens. Second, it is necessary to understand the educational level
necessary to understand ballot propositions.
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First, it is important to look at the triggering formula for Section 203 to see how
jurisdictions are identified for coverage. The formula has two components: a numerical
(10,000) or percentage (5 percent) trigger based upon LEP voting age U.S. citizens from
a single language minority group; and a trigger that requires LEP voting age citizens from
each Ian%lage minority group to demonstrate that their illiteracy rate exceeds the national
average.

LEP voting age citizens include all of those who speak English less than “very well.”
Congress used this definition for two reasons. First, there is strong evidence that the
complexities of casting a ballot — not just interpreting and voting on ballot initiatives, but
also getting instructions on how to use voting equipment and other tasks we often take for
granted — requires a higher level of English abilities. Second, there is evidence that non-
native English language minority citizens tend to overstate their English language
abilities.”> The Congressional findings are supported by studies by educators that show
that the sort of listening, reading, and comprehension skills required to cast an effective
ballot require the highest level of English abilities that LEP voting age citizens lack.”®

The illiteracy rate for Section 203 coverage requires a very low level of educational
attainment: namely, “the failure to complete the 5th primary grade.™ As discussed in
my response to Senator Leahy’s Question #1 and Senator Kennedy’s Question #8, LEP
language minority voting age citizens generally have illiteracy rates several times the
national average of 1.35 percent, such as LEP Alaska Natives, over one-quarter of whom
have less than a fifth grade education. Many other LEP voting age citizens have
educational attainment rates that only marginally exceed a fifth grade education.

Second, a fifth grade education — or even a junior high level education — falls far short of
the level of educational attainment necessary to understand and cast an informed vote on
complex ballot initiatives. I have attached to my testimony today (as Attachment C) a
report by regarding the relationship between English language naturalization
requirements and the levels of English comprehension required to cast an informed ballot
in an English-only election. Most ballot propositions are drafted at a high school level or
greater, such as information on Louisiana’s voter ID proposition, which was written at
the 15.9 grade level”® “A home rule charter question regarding tax increases for
infrastructure improvement on the ballot in Fargo, ND in 2006 contains one sentence that
is 150 words long and is written at the graduate schoot level.”™

* See 42 U.S.C. § 1973a2-1a(b)(2)(A).
» H.R. REP. NO. 102-655 at 8, reprinted in 1992 U.S.C.C.AN. 772.

2 See WAITING TIMES FOR ADULT ESL CLASSES AND THE IMPACT ON ENGLISH LEARNERS, including
Appendices C-F, which provide specific examples of my point.

7 42 US.C. § 1973aa-1a(b)(3XE).

® ANA HENDERSON, ENGLISH LANGUAGE NATURALIZATION REQUIREMENTS AND THE BILINGUAL
ASSISTANCE PROVISIONS OF THE VOTING TIGHTS ACT 3 (2006).

? 1d. at 4-5.
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Ballot initiatives, propositions, and referenda less lengthy and complicated than the
example that you cited from Denver, Colorado often present challenges of
comprehension to United States citizens for whom English is their second language.
California’s Proposition 77 on the ballot in November 2005 was a 42-word sentence
written at the 12" grade level.®® Any covered language minority voter who has does not
have advanced English language skills or a high school diploma would be unable to cast
an informed ballot on even the less complex language included in California’s
Proposition 77.

Many native born U.S. citizens struggle with complex ballot questions that are frequently
written in legalese, use run-on sentences, and employ double negatives in which a “Yes”
vote may actually be a vote against the subject matter on the ballot. When these
challenges are combined with language barriers, including lack of both oral and written
language assistance, the challenges become insurmountable. For LEP voting age U.S.
citizens, the ballot initiatives are incomprehensible English literacy tests. Even language
minority citizens proficient in English often prefer to review information about complex
ballot initiatives in their native language because they feel more comfortable that they
fully understand the issue.

Every American loses out when direct democracy is anything but democratic. Results
from ballot initiatives are rendered illegitimate if a large segment of voting age U.S.
citizens is left out of the process. This is especially true in the western states, where
numerous ballot initiatives, such as bans on bilingual education and implementation of
burdensome voter ID laws, have a disparate impact (and indeed are targeted at) the very
language minority citizens who are left out of the process.

Complex ballot initiatives are not the only written election materials that can shut
language minority voting age citizens out of the political process. For first-time voters or
voters using new voting machines for the first time, English-only instructions can be
confusing and incomprehensible. A voter who is unable to understand machine
instructions may be unable to cast an effective vote. Electronic voting machines often
have confusing procedures for typing in write-in candidates using keyboards. If a
covered LEP voter is unable to receive instructions and assistance in his or her native
language, the risk of error increases dramatically.

Every day voting materials, such as absentee or early voting requests and provisional
ballots, can be confusing for even native-English speakers. I have attached a copy of the
absentee voting request form used by the State of Texas to illustrate my point (see
Attachment D). The failure to complete a single section of the form or to sign it will
result in the voter’s request being denied. Moreover, an illiterate voter who is unable to
sign his or her own name must have a witness or assistant observe the voter make their
mark in a box; the failure to have the witness or assistant print their name and sign the
form “is a Class A misdemeanor” that can lead to criminal penalties.

¥ 1d. at 4.
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Consequently, it is very important that language assistance be offered to LEP voters to
prevent vote denial or disenfranchisement both for complex ballot questions, and even
the most routine voting activities.

5. How can a jurisdiction be removed from Section 203 coverage? Specifically,
describe how Census determinations and the bailout provisions affect coverage.
How will the change from the long form census, which had been used in coverage
determinations, to the annually-administered American Community Survey affect
the ability of jurisdictions to be removed from coverage?

Jurisdictions covered by Section 203 can be removed from coverage in three ways. First,
if the demographics of the jurisdiction change so that the language minority groups
triggering coverage no longer meet the numerical (10,000 LEP voting age citizens from a
single language group) or percentage (five percent or more LEP voting age citizens from
a single language group) threshold, then the jurisdiction will be removed from coverage
during the next Census determination.’ As a result of the July 2002 Census
determinations, two states that previously were covered in part, Towa and Wisconsin, no
longer are.*

The other two ways to be removed from coverage provide jurisdictions with strong
incentives to address the underlying bases for coverage: high LEP rates among voting
age U.S. citizens from particular language groups, and high illiteracy rates among LEP
voting age U.S. citizens.

If a covered jurisdiction provides opportunities that allow language minority voting age
citizens to become sufficiently proficient in English to participate in elections without
needing language assistance, then that can be reflected in subsequent Section 203
determinations by the Census Bureau. Just as new jurisdictions become covered under
Section 203, the changing demographics of LEP voters resulting from affirmative efforts
to address English limitations can result in jurisdictions falling out from coverage.

Section 203(d) of the Act provides that a covered jurisdiction may bailout from coverage
under the bilingual election provisions if it can demonstrate “that the illiteracy rate of the
applicable language minority group” that triggered coverage “is equal to or less than the
national illiteracy rate.””*® “Having found that the voting barriers experienced by these
citizens is in large part due to disparate and inadequate educational opportunities,” this
bailout procedure “rewards” jurisdictions that are able to remove these barriers.’*® S,
2703 maintains this built-in incentive to address the burden of illiteracy caused by
unequal educational opportunities.

¥ See 42 U.S.C. § 1973aa-1a(b).

% MINORITY LANGUAGE ASSISTANCE PRACTICES IN PUBLIC ELECTIONS, at 7.

¥ 42 US.C. § 1973aa-1a(d).

3 121 ConG. REC. H4T19 (daily ed. June 2, 1975) (statement of Rep. Edwards).

10
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The bill also updates the data used for coverage determinations to reflect changes in how
the Census Bureau collects language ability data. In future censuses, the existing method
of collection, decennial long-form data, will be replaced by the American Community
Survey (ACS), which will “provide long-form type information every year instead of
once in ten years.”™ The bill responds to this data collection change by providing that
coverage determinations under Section 203(b) will be made using “the 2010 American
Community Survey census data and subsequent American Community Survey data in 5-
year increments, or comparable census data.”® The bill otherwise leaves Section
203(b)}4) unchanged, ensuring that coverage determinations will continue to “be
effective upon publication in the Federal Register and shall not be subject to review in
any court.™ The bill also continues to provide the Director of the Census with the
flexibility to update census data and publish Section 203(c) coverage determinations
more frequently, as new data becomes available.’®

ACS data ensures that jurisdictions will be removed from coverage on a regular basis for
any of the three reasons I have discussed above. In that respect, Section 203 coverage
will always be directly tied to only those areas in which voting age language minority
U.S. citizens need language assistance to have equal access to the electoral process.

6. Mauro Mujica testified that low usage of bilingual ballots in certain
jurisdictions is evidence that coverage is unnecessary, suggesting that there needs to
be an opt-out prevision for Section 203 covered jurisdictions that can show they
have complied with the law, but that the materials and assistance provided are not
being used. Is the low usage rates he cited in certain jurisdictions evidence that the
materials are not needed? How important is it to the success of bilingual assistance
programs that jurisdictions employ effective outreach to inform veters of bilingual
language assistance materials that may be available to them?

For the first part of this question, please see my response to Senator Coburn’s questions.
Pages 21-23 of the Section 203 report that I have attached in response to Senator
Specter’s question is also responsive to the first part of this question. To summarize, the
“low use” rates cited by Mr. Mujica are not evidence that the materials are not needed for
all of the reasons discussed in my separate responses and the report.

It is absolutely critical that jurisdictions employ effective outreach programs to inform
language minority voters that language materials and assistance are available to them. As
I discussed at length in my response to Senator Coburn, voters cannot use language
materials if they do not know they are available. The King County, Washington example

3 .S, Census BUREAU, AMERICAN COMMUNITY SURVEY: A HANDBOOK FOR STATE AND LOCAL
OFFICIALS | (Dec. 2004). Because the American Community Survey is part of the census, responding to it
is required by law. Id. at 2.

* VRARA § 8.
742 US.C. § 1973aa-1a(b)(4).
38 See Doi v. Bell, 449 F. Supp. 267 (D. Haw. 1978).



65

cited by Mr. Mujica refutes the proposition for which he cited it. Rather than serving as
evidence of low use (only 24 Chinese ballots used in the first election following Section
203 coverage in July 2002), it actually shows the significant impact that community
outreach has on usage. Within a short period following publicity and work with Chinese
community organizations, the number of Chinese ballots requested skyrocketed by more
than 5800 percent for the 2005 elections.

In addition, the failure to engage in proper outreach to the covered language minority
group has several other negative consequences. If language minority voting age citizens
are not asked to serve as poll workers or in other election official capacities, it makes it
much more likely that oral language assistance will not be available to all of those voters
who need it. Language minority voters will not be aware of polling place
locations/hours, new voter orientation classes, voter registration deadlines, absentee or
early voting opportunities, or pre-election publicity about candidates or ballot issues.
Lack of outreach often means that covered jurisdictions will be ineffective in identifying
those areas where voters need language assistance or have other special needs, such as
inadequate transportation, that must be addressed to provide them with equal access to
the electoral process.

Election officials acknowledge that they are not doing enough community outreach on
the availability of language assistance. In a survey of 810 covered jurisdictions, 52
percent of which responded, nearly two-thirds of election officials admitted that they do
not engage in community outreach with covered language groups.39 Their lack of
outreach shows. As a direct result of their non-compliance with Section 203,40 the
Department of Justice has had to bring over two dozen successful enforcement actions.”
The lack of community outreach and publicity often leads to direct disenfranchisement of
covered language minority voters.

7. Linda Chavez testified that election officials and the U.S. Department of
Justice were required to create written versions of unwritten Native
American languages in order to comply with Section 203. Ifit is true that
they did so, was such action necessary to comply with Section 203, which
requires a jurisdiction to provide only oral assistance if the language is not in
written form?

Ms. Chavez’s testimony on this point is apparently erroneous. I have consulted with
several American Indian organizations, current and former Justice Department attorneys,

* DR. JAMES THOMAS TUCKER & RODOLFO ESPINO, MINORITY LANGUAGE ASSISTANCE PRACTICES IN
PuBLIC ELECTIONS EXECUTIVE SUMMARY 23 (Mar. 2006) (“MINORITY LANGUAGE ASSISTANCE
PRACTICES™).

# See 28 C.F.R. § 55.18(e) (describing steps that “may include the display of appropriate notices, in the
minority language, at voter registration offices, polling places, etc., the making of announcements over
minority language radio or television stations, the publication of notices in minority language newspapers,
and direct contact with language minority group organizations™).

A complete listing of these cases is included in the Appendix A to the Section 203 memorandum

(Attachment B).
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and even election officials in American Indian language covered jurisdictions, and have
found no evidence of Ms. Chavez’s allegation. Unfortunately, Ms. Chavez did not
identify any jurisdictions where she claims that this has happened, which makes it
impossible to respond with any greater specificity.

Moreover, as Congress had recognized during prior reauthorizations of the language
assistance provisions, Section 203 does not “require the impossible,” but merely requires
that a covered jurisdiction provide written materials or oral assistance based upon the
actual needs of the applicable language minority group(s).* If the predominant covered
language is historically unwritten, such as most Alaskan Native and American Indian
languages,43 “the State or political subdivision is only required to furnish oral
instructions, assistance, or other information relating to registration and voting.”** The
Department of Justice regulation cited by Senator Kennedy, 28 C.F.R. § 55.12(c), makes
it clear that Section 203 means what is says, and that is precisely how the Department
enforces it.

8. Please address the concerns raised by Linda Chavez in her testimony that
providing bilingual language assistance is harmful for the integration of minority
language citizens into American society. Does expanding the access of citizens to the
electoral process result in what she described as “balkanization” or does it help
citizens fully participate in American democracy?

Clearly, providing language assistance to LEP voting age U.S. citizens integrates those
citizens into the political process by allowing them to fully and effectively exercise their
fundamental right to vote. “Balkanization” is a loaded term of mythical proportions that
has absolutely no basis in fact, and is used as a divisive measure to distract Congress
from focusing on two things.

First, the only people covered by the language assistance provisions of the Voting Rights
Act are voting age U.S. citizens. It is unfortunate that some pundits, such as Ms, Chavez,
have tried to deflect attention from the citizenship of language minority voters by
claiming that this is about immigration. Every single voter who receives assistance under
Section 203 is a U.S. citizen, including millions of native-born Alaska Natives, American
Indians, and Puerto Ricans. Furthermore, for nearly two hundred years the United States
Supreme Court has recognized, “A naturalized citizen is indeed made a citizen under an
act of Congress, but the act does not proceed to give, to regulate, or to prescribe his
capacities. He becomes a member of the society, possessing all the rights of a native

'S, REP. NO. 94-295 at 39, reprinted in 1975 U.S.C.C.A.N. 806; 121 CONG. REC. H4718 (daily ed. June 2,
1975) (statement of Rep. Edwards); 121 CONG. REC. H4900 (daily ed. June 4, 1975) (statement of Rep.
Badillo); 121 CONG, ReC. H4827 (daily ed. June 3, 1975) (statement of Rep. Edwards).

* This Committee heard evidence from Natalie Landreth that there are a few Alaska Native languages that
are written and used by LEP voting age citizens, such as the Yu’pik language.

“ pusc. §§ 1973b(£)(4), 1973aa-1a(c).
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citizen, and standing, in the view of the constitution, on the footing of a native. The
constitution does not authorize Congress to enlarge or abridge those rights.”

Second, language minority voters covered by Section 203 are the victims of unequal
educational opportunities in the public schools and through inadequate ESL
opportunities. As noted in my response to Senator Leahy’s first question, high LEP and
illiteracy rates are not the result of mere happenstance. The balkanization argument is
intended to deflect attention from the fact that Section 203 is a remedial measure to
ameliorate the effects of past and present discrimination. As the Supreme Court reasoned
in Katzenbach v. Morgan, Congress may have “questioned whether denial of a right
deemed so precious and fundamental in our society was a necessary or appropriate means
of encouraging persons to learn English, or of furthering the goal of an intelligent
exercise of the franchise.™®

Congress has before it a substantial record that establishes that without language
assistance to correct the effects of discrimination against language minorities, the right to
vote will be rendered a dead letter for these individuals. In the process, all Americans are
harmed. Instead of having candidates and legislation that reflect the deliberative process
of all citizens, we are left with a shell that provides a hallow ring from the bell of
democracy.

9. Some have raised concerns about the costs of compliance with Section 203.
In your experience working closely with many jurisdictions on compliance, are costs
a significant concern for jurisdictions? Do they consider those costs to be too high?
How have jurisdictions alleviated some of these costs by including compliance with
Section 203 as part of their general election administration, including technology
upgrades and the production of election materials generally?

In my experience the costs of compliance with the language assistance provisions are
modest, if there are any costs at all. Pages 23-26 of the Section 203 Memorandum I have
attached (Attachment B) in response to Senator Specter’s question provides a detailed
summary of the low costs associated with Section 203. Deborah Wright, who is the
compliance officer for Los Angeles County, which has more languages covered than any
other jurisdiction in for one of the largest electorates in the United States, testified that
the costs are “reasonable.” It therefore comes as no surprise that an overwhelming
majority (over 71 percent) of all election officials surveyed in 810 covered jurisdictions
support reauthorization of Section 203.%

Targeting is the best way to ensure that only those voters who need written and oral
language assistance receive it. In 1975, Congress recognized targeting as a permissible
means to comply with Section 203 as long as “it is designed and implemented in a
manner that ensures that all members of the language minority who need assistance,

* Osborn v. Bank of the United States, 22 U.S. 738, 827-28 (1824).
%384 U.S. 641, 658 (1966).
7 MINORITY LANGUAGE ASSISTANCE PRACTICES at 24.
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receive assistance.”™® Specifically, it must ensure language minority voters have “access
to bilingual materials” and “does not place an unequal burden upon those voters requiring
information and materials in a language other than English.”* Department of Justice
guidelines explicitly provide for targeting. According to the Department, “a targeting
system will normally fulfill the Act’s minority language requirements if it is designed and
implemented in such a way that language minority group members who need minority
language materials and assistance receive them.”’

There are several ways to target to identify the location and number of voters and citizens
not yet registered to vote who need voting materials and assistance in their native
language. For example, new voters can be asked their language preference when they
register and existing voters can be sent a postcard in the covered language asking them to
identify their preferred language, to ensure written materials and oral assistance are
available where necessary.”’ Alternatively, the jurisdiction can rely upon existing data
sources. Use of census information is one obvious method. Voter registration lists also
can be used, particularly where data on the race or ethnicity of registered voters is
available or surname analysis is possible,> although registration data will not necessarily
identify precincts where large numbers of unregistered language minority citizens
reside.”®  In addition, jurisdictions may be able to rely upon assessment by precinct
officials, with the understanding that those officials may understate or downplay the need
for language materials and assistance. Local election officials even may base their
decisions on intuition and their own knowledge about the demographics of their
community. In the end, the most effective way to target is to use some combination of
these methods, along with input from the affected language minority community.
Covered jurisdictions must be prepared to update this information regularly, particularly
if the demographics of the communities are changing.

After determining where bilingual materials and assistance should be targeted, a covered
Jjurisdiction can reduce its costs by focusing its efforts on those areas. Mailings of written
materials in the covered laniguage can be directed to only those “persons who are likely to
need them or to residents of neighborhoods in which such a need is likely to exist,
supplemented by a notice of the availability of minority language materials in the general
mailing (in English and in the applicable minority language)” and separate publicity
regarding those materials.>* Minority language materials do not need to be provided at

4 11, REP. NO. 102-655 at 9, reprinted in 1992 US.C.C.AN. 773,
* S, REP. NO.94-295 at 69, reprinted in 1975 U.S.C.C.AN. 820.
% 28 CF.R.§55.17.

*''S. REP. NO. 94-295 at 68, reprinted in 1975 U.S.C.C.A.N. 819; see also 28 C.F.R. § 55.18(a) (describing
a similar method for targeting the provision of voting materials by mail).

2 See my response to Senator Kennedy’s Question #5 for additional information about the utility of
surname analysis in targeting language assistance to those places that need it.

%} See 28 C.F.R. § 55.20(c).

28 CF.R. § 55.18(a). See also See 138 CONG. REC. H6605 (daily ed. July 24, 1992) (statement of Rep.
Brooks) (noting that “English language mailings sent to registered voters will obviously not assist language
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polling sites with a small number of language minority registered voters if the jurisdiction
has targeted assistance through “an alternative system enabling those few to cast effective
ballots.”> The availability of language assistance must comply with an “effectiveness”
standard, in which the extent of assistance available is tailored to ensure that language
minority voters can participate effectively in the election pmcess.56

Hiring and training bilingual language minority voters to serve as election officials is an
often overlooked and underutilized way to lower costs.”” Unless otherwise required by
state law or court order, covered jurisdictions generally are not required to hire additional
poll workers if they retain poll workers who are able to communicate effectively in the
applicable minority languages.”® In most cases, bilingual poll workers are paid the same
as other poll workers.”® Moreover, some jurisdictions do not have bilingual poll workers
available at every polling place, but instead use standby poll workers who are “available
to come to the polling place, if called, to provide assistance.” The use of volunteers
also may be acceptable, if minority language voters have the same opportunities as other
voters to serve as paid election officials.*’ In some cases, it may not be necessary to have
bilingual poll workers at all, if a languaG%e recording provides oral instructions and
assistance effectively to voters who need it.

More technologically advanced voting equipment also lowers the cost of providing
language assistance. Many of the new electronic voting equipment has audio recordings
that permit instructions to be provided in several languages. In addition, recent
improvements now allow multiple languages to be included on voting machines.
Obviously, there is no added cost for including covered languages on this new voting
equipment.

minority voters unless, at a minimam, the mail includes information in that minority language regarding
how to request help™).

28 CF.R. § 55.18(d). See also 138 CONG. REC. H6604 (daily ed. July 24, 1992) (statement of Rep.
Edwards) {(observing that Section 203 does “not demand the unreasonable from jurisdictions: and therefore
“jurisdictions with small language minority communities may not need to implement language assistance
measures identical to those provided in larger jurisdictions™).

%28 C.F.R. § 55.20(c).
%7 See Statement of Deborah Wright,

8 See 1984 GAO REPORT at 20; 138 CONG. REC. H6606 (daily ed. July 24, 1992) (statement of Rep.
Pelosi).

%% 1984 GAO REPORT at 20.
0 rd.
1 See Id.

® See Christina Leonard, Translator Finds Words Jfor Pima-Speaking Voters, THE ARIZONA REPUBLIC, at
B7 (Aug. 13, 2002) (describing use of recorded instructions by Maricopa County, Arizona, to provide orat
language assistance to limited-English proficient voters from the Pima Indian community).
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RESPONSES TO SENATOR KENNEDY

1. How can a jurisdiction be removed from Section 203 coverage? Specifically,
describe how Census determinations and the bailout provisions of the Voting Rights
Act affect coverage.

Jurisdictions covered by Section 203 can be removed from coverage in three ways. First,
if the demographics of the jurisdiction change so that the language minority groups
triggering coverage no longer meet the numerical (10,000 LEP voting age citizens from a
single language group) or percentage (five percent or more LEP voting age citizens from
a single language group) threshold, then the jurisdiction will be removed from coverage
during the next Census determination.® As a result of the July 2002 Census
determinations, two states that previously were covered in part, fJowa and Wisconsin, no
longer are.%

The other two ways to be removed from coverage provide jurisdictions with strong
incentives to address the underlying bases for coverage: high LEP rates among voting
age U.S. citizens from particular language groups, and high illiteracy rates among LEP
voting age U.S. citizens.

If a covered jurisdiction provides opportunities that allow language minority voting age
citizens to become sufficiently proficient in English to participate in elections without
needing language assistance, then that can be reflected in subsequent Section 203
determinations by the Census Bureau. Just as new jurisdictions become covered under
Section 203, the changing demographics of LEP voters resulting from affirmative efforts
to address English limitations can result in jurisdictions falling out from coverage.

Section 203(d) of the Act provides that a covered jurisdiction may bailout from coverage
under the bilingual election provisions if it can demonstrate “that the illiteracy rate of the
applicable language minority group” that triggered coverage “is equal to or less than the
national illiteracy rate.”® “Having found that the voting barriers experienced by these
citizens is in large part due to disparate and inadequate educational opportunities,” this
bailout procedure “rewards” jurisdictions that are able to remove these barriers.®® .
2703 maintains this built-in incentive to address the burden of illiteracy caused by
unequal educational opportunities.

The bill also updates the data used for coverage determinations to reflect changes in how
the Census Bureau collects language ability data. In future censuses, the existing method
of collection, decennial long-form data, will be replaced by the American Community

# See 42 U.S.C. § 1973aa-1a(b).

® MINORITY LANGUAGE ASSISTANCE PRACTICES IN PUBLIC ELECTIONS, at 7.

% 42 U.S.C. § 1973aa-1a(d).

%121 CONG. REC. H4719 (daily ed. June 2, 1975) (statement of Rep. Edwards).
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Survey (ACS), which will “provide long-form type information every year instead of
once in ten years.”’ The bill responds to this data collection change by providing that
coverage determinations under Section 203(b) will be made using “the 2010 American
Community Survey census data and subsequent American Community Survey data in 5-
year increments, or comparable census data.™®®  The bill otherwise leaves Section
203(b)(4) unchanged, ensuring that coverage determinations will continue to “be
effective upon publication in the Federal Register and shall not be subject to review in
any court.™  The bill also continues to provide the Director of the Census with the
flexibility to update census data and publish Section 203(c) coverage determinations
more frequently, as new data becomes available.”

ACS data ensures that jurisdictions will be removed from coverage on a regular basis for
any of the three reasons I have discussed above. In that respect, Section 203 coverage
will always be directly tied to only those areas in which voting age language minority
U.S. citizens need language assistance to have equal access to the electoral process.

2: In her written testimony for the hearing on Section 203, panelist Linda
Chavez stated that “there are few citizens who need ballots and other election
materials printed for them in languages other than English.” Is Ms. Chavez right?
Or is there a high incidence of limited English proficiency among Hispanic voting
age citizens, including those born in the United States? What data support your
conclusion?

Ms. Chavez is incorrect that “there are few citizens who need ballots and other election
materials printed for them in languages other than English.” As I noted in one of my
earlier responses, according to the 2000 Census, among all jurisdictions covered under
Section 203, an average of 13.1 percent of citizens of voting age are limited-English
proficient (LEP) in the languages triggering coverage.”' The average LEP rate of all
voting age citizens in covered jurisdictions is as follows: 22.6 percent for Alaska Native
languages; 16.3 percent for American Indian languages; and 10.4 percent for Spanish-
speaking citizens.”” In the State of Texas alone, the United States Census reported in
2003 that there are 818,185 Latino voting-age citizens — or nearly one out of every four
Latino voting-age citizens — who are not yet fully proficient in English. A complete
listing of the LEP and illiteracy rates for all of the jurisdictions covered by Section 203,

¢ U.S. CENSUS BUREAU, AMERICAN COMMUNITY SURVEY: A HANDBOOK FOR STATE AND LOCAL
OFFICIALS 1 (Dec. 2004). Because the American Community Survey is part of the census, responding to it
is required by law. Id. at 2.

¥ VRARA § 8.
%42 U.S.C. § 1973aa-1a(b)(4).
™ See Doi v. Bell, 449 F. Supp. 267 (D. Haw. 1978).

' DR. JAMES THOMAS TUCKER & RODOLFO ESPINO, MINORITY LANGUAGE ASSISTANCE PRACTICES IN
PUBLIC ELECTIONS EXECUTIVE SUMMARY 21 (Mar. 2006) (summarizing July 2002 Census determinations
for Section 203 coverage).

7 1d. at 32, 35, 38.

18



72

derived from the July 2002 Census determinations, is provided in Exhibit B of the
Section 203 Memorandum (Attachment B).

Millions of LEP American citizens who need language assistance are native born. The
1986 GAO report includes the most comprehensive study of language assistance use rates
based on country of origin. The GAO found that of 283,000 Hispanic voters it surveyed
in Texas in 1984, “[t}he typical bilingual voter was a native-born U.S. citizen, was older,
and lacked a high school education.” Seventy-seven percent of Hispanic voters who used
a bilingual ballot were bomn in the United States.”

Similarly, according to the 2000 Census, 98.6 percent of all Puerto Rican persons in the
United States are native born.” Nearly one-third (662,607) of the 2.2 million Puerto
Ricans of voting age are LEP.”

Nearly all of the Alaska Native and American Indian persons in the United States are also
native born.”® Over 168,000 Alaska Native and American Indian voting age citizens are
LEP and need oral language assistance to cast effective ballots,” The need is particularly
acute among the elderly and those living on isolated reservations.

LEP voters confirm the high need for language assistance through their requests for that
assistance. According to AALDEF’s eight-state survey of Asian American voters in
November 2004, almost one-third indicated that they needed language assistance to vote,
including 46 percent of all first-time voters.”® According to a November 2004 survey of
LEP Navajo and Latino voters in Coconino and Maricopa Counties and a follow-up
telephone survey in March 2005 of Latino voters in Maricopa County, 76 percent
reported that they received some type of language assistance when they voted.”

The same holds true in California. According to the Los Angeles County, California
Registrar of Voters, the total number of voters in Los Angeles County who have
requested language assistance increased by 38 percent between December 1999 and
August 2005 as a result of outreach efforts. During this period, requests for language
assistance among specific language groups increased as follows: Tagalog (Filipino)
requests increased by 63 percent; Chinese requests increased by 49 percent; Vietmnamese
requests increased by 40 percent; Spanish requests increased by 37 percent; Korean

 U.S. GEN. ACCT. OFF., BILINGUAL VOTING ASSISTANCE: COST OF AND USE DURING THE NOVEMBER
1984 GENERAL ELECTION, at p. 61 (1986).

™ U.S. CENSUS BUREAU, We the People: Hispanics in the United States, at p. 8 (Dec. 2004).
™ U.S. Census Bureau, STF-3 and STF-4 data.

™ U.S. Census BUREAU, The American Indian and Alaska Native Population: 2000, at p. 1 (Feb. 2002).
" U.S. Census Bureau, STF-3 and STF-4 data.

™ Testimony of Margaret Fung of AALDEF.

™ Dr. James Thomas Tucker & Dr. Rodolfo Espino et al., Voting Rights in Arizona 1982-2006, at 39

(2006).
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requests increased by 26 percent; and Japanese requests increased by 25 percent.®’
According to a November 2000 exit survey of language minority voters in Los Angeles
and Orange Counties in California, 54 percent of Asian American and Pacific Islander
voters and 46 percent of Hispanic voters reported that they would be more likely to vote
if they received language assistance. These numbers are consistent with other exit
surveys done in the same counties in March 2000 and November 1998 %

This evidence of need and use of language assistance is consistent with evidence received
during the last reauthorization. For example, the Senate received evidence of a 1992
survey of Navajo and Pueblo Indians in northwestern New Mexico found that 48 percent
were “more comfortable” speaking their own language than English and that they needed
assistance when they voted® This evidence conclusively refutes Ms. Chavez’s
unfounded contention that there is no need for language assistance among voting age
U.S. citizens.

3: What would be the impact upon limited English proficient Hispanic voters if
Section 203 is not reauthorized?

If Section 203 were not reauthorized, millions of LEP Hispanic voting age citizens would
no longer be able to cast effective, informed ballots for the candidates and policy options
of their choice. In essence, these voters would be effectively disenfranchised if Section
203 were not renewed because they would not be able to participate in a knowledgeable,
informed manner in U.S. elections. As a result of the discontinuation of language
assistance, voter registration and turnout may be expected to decrease significantly below
the already depressed levels I described in response to Senator Leahy’s Question #1 and
Senator Kennedy’s Question #8.

Strong evidence of the beneficial impact of Section 203 upon the voter registration and
participation levels of covered language minority citizens is provided by the results of the
Department of Justice’s successful enforcement actions: following Section 203
enforcement actions, voter registration and turnout among covered language minority
voters dramatically increases. For example, “A Section 203 lawsuit in Passaic, New
Jersey, was so successful for Hispanic voters that a Section 2 challenge to the at-large
election system was subsequently withdrawn. A Memorandum of Agreement in Harris
County, Texas helped double Vietnamese turnout, and the first Vietnamese candidate in
history was elected to the Texas legislature — defeating the incumbent chair of the
Appropriations Committee by 16 votes out of over 40,000 cast.”® My response to

% Statement of Eugene Lee before the National Commission on the VRA (Sept. 27, 2005), at 4

http:/iwww votingrightsact.org/hearings/pdfs/engene lee.pdf)

8o

8.5 2236 Hearings, 102d Cong., 2d Sess., S. HRG. 102-1066, at 328 (1992) (joint testimony of Native Am.
Rts. Fund and National Cong. of Am. Indians).

83

Statement of Bradley J. Schlozman, Acting Assistant Attorney General, before the House Judiciary
Committee, at p. 4 (Nov. 8, 2005).
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Senator Coburn’s Question #l provides additional evidence of increased voter
registration and turnout resulting from the Department’s enforcement actions.

There is also substantial evidence that without the federal oversight of election activities
for language minority citizens, much voting discrimination would go undetected. The
NALEO Section 203 Memorandum (Attachment B) contains several examples of other
forms of discrimination, such as lack of outreach, poll worker recruitment, polling place
selection, intimidation, and other disparate forms of treatment of language minority
voters, which have occurred in Section 203 covered jurisdictions. These examples tell a
very poignant story: when language minorities are shut out of the political process
because of English literacy tests, their exclusion masks other forms of more covert
discrimination.

4. Some have suggested that the ability to bring someone with you to the polls
to provide voting assistance under Section 208 of the Voting Rights Act is an
adequate alternative to bilingual ballots and bilingual poll workers. It has also been
suggested that sample ballots printed in ethnic newspapers would provide an
alternative source of assistance for limited-English speaking veters if Section 203 is
not reauthorized. Would either of these practices make up for the absence of
bilingual poll workers and translated ballots and veting instructions at the polls on
election day? Why or why not?

Neither of the suggested practices would make up for the absence of bilingual poll
workers and translated election materials.

First, the ability of voters to bring persons with them to provide language assistance is not
an adequate alternative to bilingual election materials and bilingual poll workers. In
essence, requiring LEP citizens to provide their own language assistance would impose
an additional burden upon LEP citizens wishing to cast an informed ballot: they would
not only need to register to vote and participate in elections in the same manner as other
voters, they also be required to provide their own private translation services in order to
vote effectively.

Many eligible LEP voters will be unable to access a person whose English fluency is
sufficient to provide capable language assistance in elections. According to the 2000
Census, 4.4 million households encompassing 11.9 million people are “linguistically
isolated” from the rest of the population, which means that all members of the household
fourteen years and older are limited-English proficient. Among the language groups
covered by Section 203, the following are linguistically isolated:

» 29.2 percent of the 2.8 million Asian American and Pacific Island language-
speaking households;

e 23.9 percent of the 10.7 million Spanish-speaking households; and
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* 5.0 percent of all Alaskan Native and American Indian persons.>

Therefore, many language minority U.S. citizens will not have access to someone to
bring with them to provide assistance.

Moreover, there is widespread non-compliance with Section 208 of the Voting Rights
Act. Only 10.3 percent of responding election officials in 31 states covered by Section
203 of the Voting Rights Act reported voter assistance practices that are at least as
protective as Section 208: only 1.9 percent correctly stated the federal standard; an
additsisonal 8.4 percent stated voter assistance practices more protective than Section
208.

Further, requiring LEP voters to provide their own language assistance at the polls may
encourage the manipulation of these voters by unscrupulous private persons who wish to
improperly influence the voters” decisions in the polling place. Government provision of
language assistance, which provides legal protections to ensure the provision of
nonpartisan language assistance by election workers, ensures that LEP voters may make
election choices independently and in an informed manner.

A similar concern regarding improper influencing of LEP voters arises in the context of
ethnic newspapers providing language assistance in the election process. Jurisdictions
provide nonpartisan voter information in English in order to ensure that voters may be
informed about candidates and issues through a nonpartisan source. Ethnic newspapers,
which are nonetheless invaluable information resources for Latino communities, may not
be dependably nonpartisan such that they should be entrusted to provide translated voter
information in an independent and reliable manner.

Without Section 203, many jurisdictions would fail to include language minorities in
their poll worker recruitment. For example, in Reading, Pennsylvania, a federal court
recently noted the high level of exclusion of Latinos from elections positions. Although
the largely Puerto Rican Hispanic population comprised nearly one-third of Reading’s
voting age population, in the 1999 election only 1.3 percent of all poll workers were
Hispanic. The failure to recruit bilingual Spanish-speaking poll workers deprived LEP
Spanish-speaking voters of an equal opportunity “to cast an informed and effective
vote.”® The Court concluded, “The only impediment to Defendants’ appointment of
bilingual persons to serve as clerks or machine inspectors, and to fill vacant elected poll
worker positions, was Defendants’ apparent unwillingness to ensure that poll workers
included persons reflective of the community.”®’

8 BUREAU OF THE CENSUS, ECONOMICS & STATISTICS ADMIN,, U.S. DEP’T OF COMMERCE, LANGUAGE USE
AND ENGLISH-SPEAKING ABILITY: 2000, at p. 10 (OCT. 2003); 2000 Census, Summary Tape File 3 (STF-3),
Tables QT-P17 and P20.

5 MINORITY LANGUAGE ASSISTANCE PRACTICES EXECUTIVE SUMMARY at 23.
% United States v. Berks County, 277 F. Supp. 2d 570, 574, 576, 579 (E.D. Pa. 2003).
8 277 F. Supp. 2d at 581,
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In passing and renewing Section 203 and the Voting Rights Act, Congress has repeatedly
found that the language assistance as required under Section 203 presents the most
reliable, efficient, and effective manner of ensuring that LEP voters may vote in an
informed manner in U.S. elections.

s. There was testimony that the Department of Justice uses surname analysis to
target bilingual assistance under Section 203. In what ways can surname analysis
be used in conjunction with other tools to target language assistance to those areas
that need it?

Surname analysis is just one of several tools that may be used to target language
assistance to only those voters who need it and not to every voter in the jurisdiction.
Surname analysis is not “racial profiling,” but is merely one of many tools that is a
starting point to ensure that language assistance is targeted to only those voters who need
it. If that tool is removed, it will inhibit not only Section 203 enforcement, but also
compliance by covered jurisdictions.

Surname analysis allows jurisdictions to target assistance based upon up to date voter
registration data, and not Census data that may be older and includes many people who
are not registered to vote. The Department of Justice does not assume that the surname
analysis is valid, but merely uses it as a guide and then seeks out admissible evidence,
usually eyewitnesses. Surname analysis provides the best available process for targeting
language assistance; it should not, however, be used in isolation but as one of many
information sources used to target language assistance services. As one of the tools used
for targeting, surname analysis assists in the cost-effective identification of those areas
where language assistance is needed.

Surname analysis is an accepted methodology for determining an accurate estimate of
persons of Spanish or Filipino Heritage, as Congress recognized in 1975 and numerous
federal courts have held where it has been used.®® Many states, such as California,
Connecticut, Massachusetts and Pennsylvania rely upon surmame analysis to target
language assistance under their own state laws.

6. According to Section 203 panelist Maure Mujica, “In King County,
Washingten, only 24 of the 3,600 Chinese ballots prepared for the September 2002
primary election were used.” What are the reasons why the usage may have been at
that level for that one election? Is it still true today that ballots translated into
Chinese are under-used in elections in King County?

% 3 REP. NO. 94-295 at 24 n.14, reprinted in 1975 U.S.C.C.AN. 790-91 n.14; Hernandez v. Texas, 347
U.S. 745, 480 n.12 (1954); Ely v. Klahr, 403 U.S. 108, 118 (1971) (Douglas, J., concurring); Aranda v. Van
Sickle, 600 F.2d 1267 (Sth Cir. 1979); Perez v. Pasadena Indep. Sch. Dist., 958 F. Supp. 1196 (S.D. Tex.
1997); Terrazas v. Slagle, 789 F. Supp. 828, 836 (W.D. Tex. 1992); Garza v. County of Los Angeles, 756
F. Supp. 1298, 1325-28 (C.D. Cal.}, aff"d, 918 F.2d 763 (9th Cir. 1990).
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The September 2002 primary election was not representative of current usage levels of
translated election materials in King County, Washington; on the contrary, it was an
aberration that does not reflect the present usage of language assistance in the county.
Translated election materials were used sparingly in King County, Washington during the
September 2002 primary only because this was the first election in which the county was
covered under Section 203; usage of bilingual election materials has since increased
significantly as the county has improved its capacity to provide language assistance
services and the Chinese American community in the area has learned of the availability
of language assistance in elections.

Colleen Kwan, the Minority Language Compliance Coordinator for King County, notes
that the county received notice from the Department of Justice on July 26, 2002 that it
would be covered for Chinese under Section 203, leaving the jurisdiction with little over
a month to prepare for the September 2002 primary election. While the county did
provide translated materials for the September primary election, it was left with
insufficient time to engage in effective outreach to ensure that the Chinese American
community was aware of the availability of translated election materials. As a result,
translated materials were used sparingly in this first election of Section 203 coverage
because voters did not know about them and poll workers did not widely offer them.

As King County has improved its implementation of Section 203 and its outreach to the
Chinese American community, the usage of translated election materials by Chinese
American citizens in the county has soared. Ms. Kwan indicates that 1500 citizens of
Chinese ancestry had registered for language assistance by 2004 and that she expects
continued increases in the usage of translated materials as the Chinese American
community continues to learn about the availability of translated election materials and
continues to engage in local elections. King County has, through improved
implementation and increased outreach, provided a very significant number of limited
English proficient Chinese American citizens with the tools necessary to cast informed
ballots.

My response to Senator Leahy’s Question #6 includes additional data and discussion
relevant to this question.

7. In his testimony, Mauro Mujica agreed that “language help that the
government might provide to an individual, in a demeocracy, is most important when
it comes to a ballot.” Mr. Mujica suggested that the United States adopt an
intensive, six-month program to help immigrants adjust to this country, inclading
rigorous English language classes. At the hearing, we also learned that the waiting
time for citizens who want to learn English is up to three years in some parts of the
country. The nationwide disparity between voters who want to learn English and
spaces available in ESL classes will continue with the absence of an initiative to
improve language learning opportunities, such as the program Mr. Mujica
suggested. Given this disparity, is it obvious that there’s a continued need for
Section 203?
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Yes. Forty years ago in Katzenbach v. Morgan,® the United States Supreme Court
upheld Section 4(e) of the Act, which provides for language assistance for “persons
educated in American-flag schools in which the predominant classroom language was
other than English.”® The State of New York argued that Section 4(¢) of the Act was
unconstitutional as applied to New York, which had passed an English language
requirement for voting to give language minorities an incentive to leamn English. The
Court rejected that assertion, finding that Congress may have “questioned whether denial
of a right deemed so precious and fundamental in our society was a necessary or
appropriate means of encouraging persons to learn English, or of furthering the goal of an
intelligent exercise of the franchise.””’ :

The same reasoning has equal force today. The significant disparity between the desire
of limited English proficient U.S. citizens to learn English and the limited availability of
the educational resources needed to do so underscores the continuing need for Section
203. As I have discussed in my responses to Senator Leahy’s Question #1 and Senator
Kennedy’s Question #8, educational discrimination and lengthy waiting times for adult
ESL classes reaffirm the Katzenbach holding and the congressional findings stated in
Sections 4 and 203 of the Voting Rights Act.

8. In your testimony, you stated that reauthorization of Section 203 is constitutional
because “many of the U.S. citizens subject to intentional discrimination in public
education systems, which lasted well into the 1970s in Texas and other states,
continue to require language assistance in order to cast a meaningful, informed
vote.” Please explain in more detail the kind of educational discrimination you are
referring to and describe its continuing effect on these language minorities’ ability
to vote today.

There is a clear nexus between unconstitutional discrimination in public education and
the need for language assistance to cast a meaningful, informed vote. Historical and
ongoing discrimination in public education continues to prevent many minority citizens
from understanding complex ballot measures and casting effective ballots in English-only
elections. Without adequate and equal opportunities to learn the English language and be
able to read and write it, English-only materials function as a literacy test for many
Alaska Natives, American Indians, Asian Americans, and Latinos. [ will briefly explain
my point.

According to the 2000 Census, among all covered jurisdictions, an average of 13.1
percent of citizens of voting age are limited-English proficient (LEP) in the languages
triggering coverage.” The average LEP rate of all voting age citizens in covered

5384 U.S. 641 (1966).
P42 US.C. § 1973b(eX1).
384 1.8. at 658.

2 DR. JAMES THOMAS TUCKER & RODOLFO ESPING, MINORITY LANGUAGE ASSISTANCE PRACTICES IN
PUBLIC ELECTIONS EXECUTIVE SUMMARY 21 (Mar. 2006) (summarizing July 2002 Census determinations
for Section 203 coverage).
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jurisdictions is as follows: 22.6 percent for Alaska Native languages; 16.3 percent for
American Indian languages; and 10.4 percent for Spanish-speaking citizens.

According to the 2000 Census, covered language minority citizens have an average
illiteracy rate of 18.8 percent, nearly fourteen times the national rate.®® The average
illiteracy rate of LEP voting age citizens in the covered jurisdictions is as follows: 28.3
percent of Alaska Natives, nearly 21 times the national illiteracy rate (forty percent of
covered reservations have illiteracy rates greater than 50 percent); 11.7 percent of
American Indians, nearly nine times the national illiteracy rate (over one-quarter of
covered reservations have illiteracy rates greater than 50 percent); 20.8 percent of
Spanish speakers, over fifteen times the pational illiteracy rate; and 8.5 percent of Asian
Americans, more than six times the national illiteracy rate.”

The Senate previously found that the high illiteracy rates experienced by language
minorities are “not the result of choice or mere happenstance,” but instead result from
“the failure of state and local officials to afford equal educational opportunities.”® The
statute itself points to the failure of our school systems for language minority U.S.
citizens.”” This failure comes in two forms: the present effects of past educational
discrimination and ongoing educational discrimination.

Texas and other states maintained segregated public school systems well into the 1970s.
The pervasive impact of de jure segregation in public schools persists: many language
minority citizens who attended segregated schools have never been able to gain the skills
in English reading comprehension necessary to cast an informed ballot in an English-only
election. Mexican Americans and other language minorities educated in segregated
public schools received low-quality English language instruction that did not provide
language minority citizens with the tools necessary to read and write effectively in
English. Further, many Mexican Americans and other language minorities who attended
public schools in this era did not receive formal schooling past the sixth grade,
compounding the lack of English language acquisition.

Since 1975, at least twenty-four successful educational discrimination cases have been
brought on behalf of English Language Learner (ELL) students in fifteen states, fourteen
of which are presently covered in whole or in part by the language assistance provisions.
Since 1992, when the language assistance provisions were last reauthorized, at least ten
ELL cases have been brought or plaintiffs have had additional relief granted under
existing court decrees. Consent decrees or court orders remain in effect for ELL students
statewide in Arizona, Florida, and Texas, and in the cities of Boston, Denver,
Philadelphia, and Seattle. Successful educational discrimination cases have been brought

% 1d. at 32, 35, 38.

* Id. at 21.

# 1d. at 32-33, 36, 38-39, 42,

% 3. REP.NO.94-295 at 28.

7 See 42 U.S.C. § 1973b(f)(1) and 42 U.S.C. § 1973aa-1a(a).
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in all three states covered statewide under Section 4(£)(4): Alaska, Arizona, and Texas.
About three-quarters of all ELLs in the public schools (3.4 million out of 4.5 million) are
native-born-U.S. citizens.”®

For example, in December 2005 the federal district court in Arizona cited the State of
Arizona for contempt for failing to take action pursuant to a 2000 judicial decree intended
to remedy ongoing inequalities in the educational opportunities available to LEP
students.”” The 2000 decree in Flores v. Arizona found many inequalities in programs for
LEP students in the state, including 1) too many students per classroom; 2) insufficient
classrooms available for LEP students; 3) insufficient numbers of qualified teachers and
teachers’ aides; 4) inadequate tutoring programs; and 5) insufficient teaching materials
for classes in English language acquisition and content area studies."® Many additional
examples of ongoing inequality in the educational opportunities available to LEP students
are presented in the NALEO report, which has been submitted for the record underlying
the current reauthorization of the Voting Rights Act.

The successful school funding cases, which have been brought in half of all of the
Section 203 covered jurisdictions, cannot be ignored because ELL students also derive
significant benefits from equal educational opportunities.’”!

Unequal educational opportunities translate into high illiteracy and low achievement
rates, which are demonstrated by testing and graduation data for ELL students.
According to a federal study, LEP students are twice as likely to fail graduation tests as
native-English speakers.'” In Alaska, 80.5 percent of Alaska Native graduating seniors
are not proficient in reading comprehension, they have failure rates on standardized tests
more than 20 percent higher than non-Native students, and graduation rates that lag more
than 15 percent behind the statewide average.'” In Arizona, eighty-three percent of
American Indian and Latino juniors and sophomores who qualify as English leamers
failed key portions of the state-mandated graduation test including reading
comprehension.'™ In Texas, the Texas Education Agency reports that in 2004-2005,
more than 9 out of 10 (94%) of Texas LEP students in Grade 10 failed to meet the state’s
standards. Nearly 1.2 million Latino voting age citizens in Texas lack a high school

% U.S. DEPARTMENT OF EDUCATION, OFFICE OF ENGLISH LANGUAGE ACQUISITION, LANGUAGE
ENHANCEMENT AND ACADEMIC ACHIEVEMENT FOR LIMITED ENGLISH PROFICIENT STUDENTS (OELA),
SURVEY OF THE STATES’ LIMITED ENGLISH PROFICIENT STUDENTS AND AVAILABLE EDUCATIONAL
PROGRAMS AND SERVICES 4, 19 (Oct. 2002).

*® Flores v. State of Arizona, 405 F.Supp.2d 1112 (D. Ariz. 2005) (contempt order).

'™ Flores v. State of Arizona, 160 F.Supp.2d 1043, 1044 (D. Ariz. 2000).

% See DR. JAMES THOMAS TUCKER, UNEQUAL EDUCATIONAL OPPORTUNITIES FOR ENGLISH LANGUAGE
LEARNERS IN SECTION 203 COVERED JURISDICTIONS (June 2006).

12 pauL J. HOPSTOCK & TODD G. STEPHENSON, DESCRIPTIVE STUDY OF SERVICES TO LEP STUDENTS AND
LEP STUDENTS WITH DISABILITIES 17 (Aug. 2003) (commissioned by OELA).

1% NATALIE LANDRETH & MOIRA SMITH, VOTING RIGHTS IN ALASKA 1982-2006, at 27-28 (2006).

%% DR, JAMES THOMAS TUCKER, UNEQUAL EDUCATIONAL OPPORTUNITIES FOR ENGLISH LANGUAGE
LEARNERS IN SECTION 203 COVERED JURISDICTIONS (June 2006).
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diploma, or 40 percent of all Latino voting age citizens, compared to only 13.5 percent of
all Anglo voting age citizens. As a result of these substantial disparities, in early 2006,
plaintiffs filed a motion for further post-judgment relief in United States v. Texas, in
which the federal court has retained jurisdiction under a 1981 Consent Decree.'®

Unequal educational opportunities for ELL students is compounded by the lack of adult
ESL classes, which is evidenced by long waiting times for the most basic level of English
classes. Even after waiting three years or more for entry into the most basic ESL classes,
adult students are left far short of the written and oral language abilities necessary to vote
without language assistance.'®

When unequal educational opportunities and lack of English instruction is combined with
the absence of language assistance, it results in significantly depressed voter registration
and turnout among the four covered language minority groups. The “largely monolingual
elections in Alaska have clearly impacted Alaska Natives’ ability to exercise their right to
vote,” resulting in voter turnout that trails statewide turnout by nearly seventeen
percent.107 In Arizona, American Indian turnout remains low, comprising just over 54
percent of all registered American Indian voters in the 2004 presidential election,
compared to the statewide turnout of 76 percent.'®™ According to the Census Bureau, in
the November 2004 Presidential Election, Hispanic voting-age U.S. citizens had a
registration rate of 57.9 percent, compared to 75.1 percent of all non-Hispanic white
voting-age U.S. citizens."” According to the Census Bureau, in the November 2004
Presidential Election, Asian American voting-age U.S. citizens had a registration rate of
only 52.l5l percent, compared to 75.1 percent of all non-Hispanic white voting-age U.S.
citizens.

This evidence of unequal educational opportunities, which has resulted in depressed
language minority registration and turnout, demonstrates that there is a continuing need
for Sections 4(f)(4) and 203.

1% NINA PERALES, LUIS FIGUEROA & CRISELDA RivAS, THE MINORITY VOTING EXPERIENCE IN TEXAS
SINCE 1982: DEMONSTRATING THE IMPORTANCE OF REAUTHORIZATION OF THE VOTING RIGHTS ACT
(2006).

196 1% DR, JAMES THOMAS TUCKER, WAITING TIMES FOR ADULT ESL CLASSES AND THE IMPACT ON
ENGLISH LEARNERS (June 2006).

197 | ANDRETH & SMITH, at 25-26,

1% DR. JAMES THOMAS TUCKER & DR. RODOLFO ESPINO ET AL., VOTING RIGHTS IN ARIZONA 1982-2006, at
19 (2006).

% U.S. Census BUREAU, Table 4a, Reported Voting and Registration of the Total Voting-Age Population
by Sex, Race and Hispanic Origin: November 2004.

""" {J.S. CeNsus BUREAU, Table 4a, Reported Voting and Registration of the Total
Voting-Age Population

by Sex, Race and Hispanic Origin: November 2004.
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9. During the hearing, several references were made to the Denver County,
Coloradoe ballot initiative language I presented on a poster beard to make the point
that merely understanding English used in everyday life is insufficient to
comprehend cemplicated ballot initiatives presented only in English. The panelists
and other senators responded that maybe what is needed are laws simplifying ballot
language, not translated voting materials. The initiative I selected was of course an
extreme example. Can ballot initiatives, propositions, and referenda less lengthy and
complicated than the example I used present challenges of comprehension to United
States citizens for whom English is their second language? Is the same true of
instructions for using voting machines, ballots, and other election-day materials? If
so, please describe.

Complex ballot questions have a particularly devastating impact on language minority
citizens in the absence of language assistance. [ will explain this impact in two parts.
First, it is important to understand the language and literacy abilities of covered language
minority voting age citizens. Second, it is necessary to understand the educational level
necessary to understand ballot propositions.

First, it is important to look at the triggering formula for Section 203 to see how
Jjurisdictions are identified for coverage. The formula has two components: a numerical
(10,000) or percentage (5 percent) trigger based upon LEP voting age U.S. citizens from
a single language minority group; and a trigger that requires LEP voting age citizens from
each lan%xiage minority group to demonstrate that their illiteracy rate exceeds the national
average.

LEP voting age citizens include all of those who speak English less than “very well.”
Congress used this definition for two reasons. First, there is strong evidence that the
complexities of casting a ballot ~ not just interpreting and voting on ballot initiatives, but
also getting instructions on how to use voting equipment and other tasks we often take for
granted — requires a higher level of English abilities. Second, there is evidence that non-
native Enzglish language minority citizens tend to overstate their English language
abilities.!”* The Congressional findings are supported by studies by educators that show
that the sort of listening, reading, and comprehension skills required to cast an effective
ballot require the highest level of English abilities that LEP voting age citizens lack.'"

The illiteracy rate for Section 203 coverage requires a very low level of educational
attainment: namely, “the failure to complete the 5th primary grade.”'' As discussed in
my response to Senator Leahy’s Question #1 and Senator Kennedy’s Question #8, LEP
language minority voting age citizens generally have illiteracy rates several times the

T See 42 U.S.C. § 1973aa-1a(b)2)(A).

Y2 H.R Rep NO. 102-655 at 8, reprinted in 1992 U.S.C.C.AN. 772.

' See WAITING TIMES FOR ADULT ESL CLASSES AND THE IMPACT ON ENGLISH LEARNERS, including
Appendices C-F, which provide specific examples of my point.

" 42 U.S.C. § 1973aa-1a(b)(3)(E).
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national average of 1.35 percent, such as LEP Alaska Natives, over one-quarter of whom
have less than a fifth grade education. Many other LEP voting age citizens have
educational attainment rates that only marginally exceed a fifth grade education.

Second, a fifth grade education — or even a junior high level education — falls far short of
the level of educational attainment necessary to understand and cast an informed vote on
complex ballot initiatives. Most ballot propositions are drafted at a high school level or
greater, such as information on Louisiana’s voter ID proposition, which was written at
the 15.9 grade level.'” “A home rule charter question regarding tax increases for
infrastructure improvement on the ballot in Fargo, ND in 2006 contains one sentence that
is 150 words long and is written at the graduate school level,”''®

Ballot initiatives, propositions, and referenda less lengthy and complicated than the
example that you cited from Denver, Colorado often present challenges of
comprehension to United States citizens for whom English is their second language.
California’s Prog‘osition 77 on the ballot in November 2005 was a 42-word sentence
written at the 12" grade level.''” Any covered language minority voter who has does not
have advanced English language skills or a high school diploma would be unable to cast
an informed ballot on even the less complex language included in California’s
Proposition 77.

Many native born U.S. citizens struggle with complex ballot questions that are frequently
written in legalese, use run-on sentences, and employ double negatives in which a “Yes”
vote may actually be a vote against the subject matter on the ballot. When these
challenges are combined with language barriers, including lack of both oral and written
language assistance, the challenges become insurmountable. For LEP voting age U.S.
citizens, the ballot initiatives are incomprehensible English literacy tests. Even language
minority citizens proficient in English often prefer to review information about complex
ballot initiatives in their native language because they feel more comfortable that they
fully understand the issue.

Every American loses out when direct democracy is anything but democratic. Results
from ballot initiatives are rendered illegitimate if a large segment of voting age U.S.
citizens is left out of the process. This is especially true in the western states, where
numerous ballot initiatives, such as bans on bilingual education and implementation of
burdensome voter ID laws, have a disparate impact (and indeed are targeted at) the very
language minority citizens who are left out of the process.

Complex ballot initiatives are not the only written election materials that can shut
language minority voting age citizens out of the political process. For first-time voters or
voters using new voting machines for the first time, English-only instructions can be

5 ANA HENDERSON, ENGLISH LANGUAGE NATURALIZATION REQUIREMENTS AND THE BILINGUAL
ASSISTANCE PROVISIONS OF THE VOTING TIGHTS ACT 3 (2006).
"6 1d. at4-5.

U7 1d. at 4.,
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confusing and incomprehensible. A voter who is unable to understand machine
instructions may be unable to cast an effective vote. Electronic voting machines often
have confusing procedures for typing in write-in candidates using keyboards. If a
covered LEP voter is unable to receive instructions and assistance in his or her native
language, the risk of error increases dramatically.

Every day voting materials, such as absentee or early voting requests and provisional
ballots, can be confusing for even native-English speakers. I have attached a copy of the
absentee voting request form used by the State of Texas to illustrate my point. The
failure to complete a single section of the form or to sign it will result in the voter’s
request being denied. Moreover, an illiterate voter who is unable to sign his or her own
name must have a witness or assistant observe the voter make their mark in a box; the
failure to have the witness or assistant print their name and sign the form “is a Class A
misdemeanor” that can lead to criminal penalties.

Consequently, it is very important that language assistance be offered to LEP voters to
prevent vote denial or disenfranchisement both for complex ballot questions, and even
the most routine voting activities.

10.  Does the level of English required to become a naturalized citizen include
knowledge of all or most of the vocabulary that might be relevant to understanding
ballot initiatives, referenda, and voting instructions?

No, the level of English required to become a naturalized citizen does not include
knowledge of all or most of the vocabulary that might be relevant to understanding ballot
initiatives, referenda, and voting instructions. The naturalization requirements demand
elementary levels of English proficiency 3™ or 4™ grade), while the level of English
proficiency required for voting is significantly higher, sometimes at the graduate level.''®

Candidates for naturalization may meet the English language requirements by
demonstrating that “the applicant can read or write simple words and phrases.”'"”
Department of Homeland Security implementing regulations further clarify that an
applicant English reading and writing abilities may be assessed using text “written at the
elementary literacy level.”®® In addition, many elderly candidates for naturalization are
expressly excluded from passing any citizenship test because of the difficulty they have
in mastering even the most basic English phrases.

In contrast, the English language proficiency level required to vote effectively in English-
only elections is much higher. As I noted in my response to Senator Leahy’s Question #4
and Senator Kennedy’s Question #9, voting materials consistently employ much more
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complex language than that which may be understood by a voter with a fifth-grade
literacy level.

11.  Panelist Mauro Mujica suggested during his testimony that it would be
impossible to translate a complicated English ballot into Spanish so that all Spanish
speakers could understand it. He claimed that the differences between Chilean
Spanish and Mexican or Puerto Rican Spanish would be so significant that a ballot
intelligible to one group would be unintelligible to the others. Is this accurate? Are
jurisdictions with diverse communities of Spanish speakers able to provide a single
set of translated voting materials that their limited English proficient Spanish-
speaking voters are able to understand despite their different backgrounds?

While members of diverse communities of Spanish-speakers may speak and write
slightly differently from each other, it is quite possible to provide a single set of
translated voting materials that all LEP Spanish-speaking voters are able to understand
despite their different backgrounds. National and local Spanish-language media and
advertisers communicate very effectively with their core audience nationwide, which
includes Spanish-speakers of diverse national and regional origins. States, counties, and
political subdivisions, whose target audience is likely less diverse in origin than that of
national Spanish-language media and advertisers, can certainly do the same.

There are also diverse variations in the English spoken in different regions of the United
States, but this does not prohibit election officials from providing a single set of English-
language materials that may be understood by all voters living within a given jurisdiction.

Moreover, long-standing Department of Justice guidelines expressly refute Mr. Mujica’s
implication that a diversity of dialects somehow renders the language assistance
provisions incapable of being applied. 28 C.F.R. § 55.12(b) provides:

Some languages, for example, Japanese, have more than one written form.
A jurisdiction is required to provide election materials in such a language
need not provide more than one version. The Attorney General will
consider whether the particular version of the language that is used for
election materials is the one most widely used by the jurisdiction’s voting-
age citizens who are members of the language minority group.

Covered jurisdictions are required to engage in community outreach and communications
with covered language minority groups to ensure that they are providing written materials
in the dialect or language most accessible to covered language minority voters.'!

12. Linda Chavez testified that in enforcing Section 203, the “Justice Department
essentially had to oversee the creation of written forms of some Native American
languages in order to provide ballets in those languages.” However, Department of
Justice regulations implementing Section 203 provide as follows: “Many of the

! See 28 C.F.R. §§ 55.12, 55.13, and 55.20.
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languages used by language minority groups, for example, by some American
Indians and Alaskan Natives, are unwritten. With respect to any such language,
only oral assistance and publicity are required. Even though a written form of a
language may exist, a language may be considered unwritten if it is not commonly
used in a written form. It is the responsibility of the covered jurisdiction to
determine whether a language should be considered written or unwritten.,” 28
C.F.R. § 55.12(c). Are you aware of any instances in which the Department of
Justice has converted oral languages into written form or required a jurisdiction to
do se in order to comply with Section 203?

Ms. Chavez’s testimony on this point is apparently erroneous. I have consulted with
several American Indian organizations, current and former Justice Department attorneys,
and even election officials in American Indian language covered jurisdictions, and have
found no evidence of Ms. Chavez’s allegation. Unfortunately, Ms. Chavez did not
identify any jurisdictions where she claims that this has happened, which makes it
impossible to respond with any greater specificity.

Moreover, as Congress had recognized during prior reauthorizations of the language
assistance provisions, Section 203 does not “require the impossible,” but merely requires
that a covered jurisdiction provide written materials or oral assistance based upon the
actual needs of the applicable language minority group(s).'”* If the predominant covered
language is historically unwritten, such as most Alaskan Native and American Indian
languages,'” “the State or political subdivision is only required to furnish oral
instructions, assistance, or other information relating to registration and voting.”124 The
Department of Justice regulation cited by Senator Kennedy, 28 C.F.R. § 55.12(c), makes
it clear that Section 203 means what is says, and that is precisely how the Department
enforces it.

13. In their written testimony for the June 13* hearing, Peter Kirsanow and
Linda Chavez alleged that Section 203 facilitates voter fraud. Mr. Kirsanow stated
that “in the last few years there have been scores of instances, particularly in
Florida and California, in which substantial numbers of non-citizens voted.” Mr.
Kirsanow provided no evidence to back up his allegation in his written or oral
testimony. In her written testimony, Ms. Chavez cited a series of news reports as
evidence of widespread voting by non-citizens.

However, a closer look at Ms. Chavez’s sources indicates that many claims of non-
citizen voting later were found to be overstated or without merit. In one example,

"2 5. REP. NO. 94-295 at 39, reprinted in 1975 U.S.C.C.AN. 806; 121 CONG. REC. H4718 (daily ed. June
2, 1975) (statement of Rep. Edwards); 121 CONG. REC. H4900 (daily ed. June 4, 1975) (statement of Rep.
Badillo); 121 CONG. REC. H4827 (daily ed. June 3, 1975) (statement of Rep. Edwards).

' This Committee heard evidence from Natalie Landreth that there are a few Alaska Native languages
that are written and used by LEP voting age citizens, such as the Yu’pik language.

2 42 U.S.C. §§ 19736(H(4), 1973aa-1a(c).
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Ms. Chavez cites an article entitled “Scheme to Get Noncitizens on Reolls Alleged,”
on October 28, 2004, in the Atlanta Journal-Constitution. The allegation was that
non-citizen Latinos were registered to vote in Atkinson County, Georgia. However,
according to ensuing articles not cited in her testimony, two men challenged 96
Latino registered voters on the basis of citizenship, knowing only that they had
Hispanic surnames, without any proof that they were not citizens. The Atkinson
County Board of Registrars ultimately rejected all but two of the challenges as
unlawfully based on the ethnic origin of the voters and the remaining two challenges
were rejected for lack of evidence.

Ms. Chavez did not cite a similar claim from Georgia of non-citizens registering to
vote. Prior to the July 2004 primary election, candidates for local office in Long
County, Georgia challenged 45 Hispanic or Spanish-surnamed voters on the basis
that they were not American citizens. The Department of Justice filed a lawsuit
against Long County in February 2006, aileging that the County required the
challenged voters to prove their citizenship even though the County knew that the
challenges were not supported by any credible evidence. The Department’s
complaint charged that by imposing procedures for these challenged Hispanic
voters that were different than the procedures for non-Hispanic voters challenged
on other grounds, the County’s conduct denied Hispanic voters an equal
opportunity te participate in the political process and to elect candidates of their
choice, in violation of Section 2 of the Voting Rights Act, 42 U.S.C. § 1973, The
Department and the County resolved the claims by a consent decree. United States
v. Long County, Georgia, et al., Case No. CV206-040 (8.D. Ga. Feb. 8, 2006).

Do such instances of discrimination against language-minority and ethnic United
States citizens provide support for reauthorizing Sections 203 and 5 of the Voting
Rights Act? If so, please explain.

Yes, the complaint and consent decree in United States v. Long County, Georgia, et al.
expose an unfortunate reality: discrimination in voting against American citizens based
on membership in certain racial, ethnic and language-minority groups persists today. The
Long County case provides a recent and blatant example of voter intimidation and
suppression. It demonstrates all too clearly that state and local governments continue to
implement standards, practices, and procedures that deny racial, ethnic, and language-
minority voters an opportunity to participate fully and equally in the electoral process.

The defendants in Long County erected unlawful barriers to the franchise by requiring
Latino voters whose qualifications were challenged to prove their citizenship before
casting a ballot. The County did so despite knowledge that the challenges were
unsupported by any credible evidence that the challenged voters were not American
citizens. The Justice Department’s complaint in the case also noted that Latino voters
had been subjected to different standards and practices than other members of the
electorate. The action was resolved by consent decree in February 2006, through which
the County was enjoined from discriminating on the basis of race, color, or membership
in a language-minority group. The consent decree also provides for specific challenge
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procedures and notice to the Spanish-speaking community, to remedy the County’s
unlawful conduct.

The procedures challenged and enjoined in Long County, Georgia — and the persistence
of voting discrimination that those practices reveal — demonstrate the continued need for
legislative efforts to protect minority citizens’ voting rights.  The incidents that gave rise
to the Long County case are not isolated; there is now a substantial and voluminous
record of discrimination that supports reauthorization of Section 5 and Section 203. In
the specific context of Section 203, the practices underlying the Long County challenge
reinforce Congress’s findings that “through the use of various practices and procedures,
citizens of language minorities have been effectively excluded from participation in the
electoral process.” Long County’s unlawful practices also provide an example of the kind
of persistent voter discrimination and political exclusion that compels renewal of Section
5.

It is critical that Congress reauthorize of the temporary provisions of the VRA, without
any weakening provisions, to ensure that minority voters’ voices will be heard, and to
guard against proliferation of the kind of discrimination witnessed in such places as Long
County.
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RESPONSES TO SENATOR COBURN

1. Please give the Committee your thoughts on amending the current bill to
allow covered jurisdictions that can demonstrate a reasonably low use of bi-lingual
assistance, a way to opt-out of Section 203 coverage.

The language of S. 2703, the “Fannie Lou Hamer, Rosa Parks, and Coretta Scott King
Voting Rights Act Reauthorization and Amendments Act of 2006, which provides a
straight reauthorization of Sections 4(f)}(4) and 203, should not be amended as the
question suggests.

As an initial matter, the question is based upon the erroneous premise that “low use”
means there is no need for language assistance. All too often, “low use” occurs because a
jurisdiction is not complying with Section 203. Strong evidence of the impact of non-
compliance comes from the Department of Justice’s successful enforcement actions.
After the Department has brought Section 203 litigation, voter registration and turnout
among covered language minority voters dramatically increases. During these hearings,
the Department has reported that within one year of its litigation, in Yakima County,
Washington, “Hispanic voter registration is up over 24 percent since the Division’s
Section 203 lawsuit. In San Diego County, California, Spanish and Filipino registration
rates are up over 21 percent, and Vietnamese registration is up over 37 percent since the
Division’s enforcement action.”'”® In Apache County, Arizona, which has been the site
of several Department enforcement actions and continuing federal observer coverage,
increased availability of Navajo language translators caused turnout in Navajo precincts
to inc}rziase 26 percent in four years, from 14,277 voters in 2000 to 17,955 voters in
2004.

In addition, there is evidence that “low use” occurs in newly covered jurisdictions that
bave not yet implemented an effective language assistance program or advertised that
program to the voters who need it. For example, King County (including Seattle),
Washington, became covered for Chinese under Section 203 as a result of the July 2002
Census determinations. Mauro Mujica testified that in King County, “only 24 of the
3,600 Chinese ballots prepared for the September 2002 primary election were used” and
“only 109 Chinese ballots were cast” on the November 2002 general election. Those
numbers do not reflect the present reality in King County. A 2005 King County report
noted, “Each election since the program began the number of voters requesting and using
Chinese language ballots and voting materials has progressively increased.”'?
According to King County, the number of Chinese ballots cast in the County climbed to
408 in the 2003 General Election, 1,106 in the 2004 General Election, and 1,415 in the

" Statement of Bradley J. Schlozman, Acting Assistant Attorney General, before the House Judiciary
Committee, at p. 4 (Nov. 8, 2005).

16 Testimony of Penny Pew, Election Director of Apache County, Arizona, before the Subcomm, on the
Const. of the House Judiciary Committee (Nov. 15, 2005).

127 See http://www.metroke.gov/elections/ElectionsReport.pdf, at p.7.
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2005 Primary Election.'”® Following this initial startup period of “low use,” the number
of requests for Chinese ballots has spiked by more than 5800 percent as the language
assistance program became more widely implemented. As the King County Recorder’s
Office observes, this increase is also a result of the County’s efforts to cooperate with a
Chinese-American advisory committee to build “a model program that has progressively
served the Chinese-speaking population as well as providing outreach and educational
opportunities to other minority communities.”'”

Far too often “low use” of bilingual voting materials and assistance occurs because those
materials and assistance are never made available to voters. In many polling place
locations, bilingual materials are left inside boxes or never removed from their shrink-
wrap. Polling places may be inadequately staffed with an insufficient number of poll
workers who are fluent in English and the covered language. If language materials and
assistance are not offered in all of the locations where they should be, their absence
artificially creates “low use.”

Furthermore, the Department of Justice’s enforcement actions demonstrate that many
covered jurisdictions make no effort to advertise the availability of language materials.
Without proper outreach and publicity, voters never even know that language assistance
is available; not surprisingly, voters cannot use it if they do not know about it.

Reliance upon a “low use” standard causes problems that would seriously undermine and
erode Section 203. As the question has been posed, a covered jurisdiction could “opt
out” of coverage if it established that there was a “low use” of language materials or
assistance. Such a standard would create a built-in incentive for a jurisdiction to violate
Section 203. Specifically, a jurisdiction would want to keep the number of requests for
minority language ballots and assistance as artificially low as possible to be eligible to
“opt out.” The easiest way to do this is by simply failing to provide any language
materials or assistance and to refrain from outreach and publicity to the covered minority
language voters about their Section 203 program (or lack thereof), even if there were a
substantial number or percentage of language minorities who needed and wanted
assistance. We should be encouraging compliance with the law, not violations of it as the
proposed language would foster.

The amendment suggested in the question is also unnecessary for at least four additional
reasons. First, Congress has long recognized that targeting is a permissible means to
comply with Section 203 to ensure “that all members of the language minority who need
assistance, receive assistance.”' " Department of Justice guidelines explicitly provide for
targeting. According to the Department, “a targeting system will normally fulfill the
Act’s minority language requirements if it is designed and implemented in such a way

1% See 1d. and

http://www secstate.wa.gov/documentvault/The%20Election%20Center%20Report%20t0%20King%20Co
unty%20-%200ctober%202005-1048.pdf]

1% See http://www.metrokc.gov/elections/ElectionsReport.pdf, at p.7.
" H. Rep. NO. 102-655 at 9, reprinted in 1992 U.S.C.C.AN. 773.
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that language minority %roup members who need minority language materials and
assistance receive them,”"!

Second, in those limited circumstances under which “low use” of language materials and
assistance may not be attributable to the issues I have described above and there has been
proper targeting, the jurisdiction is deemed to be in full compliance with Section 203.
Each of the over two dozen enforcement actions brought by the Department of Justice in
the last three years have involved jurisdictions where there has been a substantial need for
language assistance. The Department of Justice is not suing “low use” jurisdictions.

Third, more regular Census determinations using American Community Survey (ACS)
data will ensure that only those jurisdictions that need to be covered under Section 203
will be covered. As demographics in a jurisdiction change and the number or percent of
LEP minority voting age citizens drops below the statutory threshold, that jurisdiction
will no longer be covered. This existing language in the bill meets your concerns about
supposed “low use.”

Fourth, jurisdictions will continue to have incentives under the statute to address existing
language and literacy barriers that prevent language minorities from participating in
elections without language assistance. Section 203(d) provides that a covered jurisdiction
may bailout from coverage under the bilingual election provisions if it can demonstrate
“that the illiteracy rate of the applicable language minority group” that triggered coverage
“is equal to or less than the national illiteracy rate.”'* “Having found that the voting
barriers experienced by these citizens is in large part due to disparate and inadequate
educational opportunities,” this bailout procedure “rewards” jurisdictions that are able to
remove these barriers.”” Unlike the amendment suggested in the question, the existing
bailout formula creates a strong incentive to eliminate the need for language assistance.

2, Also, describe how you would craft a bail-out provision for jurisdictions
covered by Section 203, such that it would allow jurisdictions that can demonstrate
that the bilingual voting assistance prepared by the jurisdiction has net been
reasonably utilized.

Section 203(d) already provides an adequate bailout provision for covered jurisdictions,
and no amendment is necessary or desirable. For the specific reasons why the underlying
premise of the question is wrong, please see my response to Senator Coburn’s first
question.

' 28 CFR. §55.17.
12 42 U.S.C. § 1973aa-1a(d).
121 ConG. REC. H4719 (daily ed. June 2, 1975) (statement of Rep. Edwards).
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RESPONSE TO CHAIRMAN SPECTER

Before Congress may enact preventive legislation under the Fourteenth and
Fifteenth Amendments, it must establish a record of State misconduct that vielates
the Constitution. See City of Boerne v. Flores, 521 U.S. 507, 530 (1997); Fla. Prepaid
Postsecondary Education Expense Bd. v. College Savings Bank, 527 U.S. 627, 644-46
(1999); Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 64-65 (2000). Please provide all
instances of which you know in which a State or jurisdiction acted
unconstitutionally to infringe on language-minerity citizens’ rights to vote.

As posed, the question does not accurately articulate the standard to be applied when
Congress exercises its enforcement powers under the Fourteenth and Fifteenth
Amendments. In Boerne, the Court recognized the sweeping breadth of Enforcement
Clause powers, particularly when Congress exercises those powers to remedy or prevent
deprivations of the fundamental right to vote. Indeed, the Court noted, “Legislation
which deters or remedies constitutional violations can fall within the sweep of Congress’
enforcement power even if in the process it prohibits conduct which is not itself
unconstitutional and intrudes into ‘legislative spheres of autonomy previously reserved to
the States.”” The Court specifically cited the ban on literacy tests and similar voting
procedures despite their “facial constitutionality” because they could operate in a manner
to deprive certain citizens of their fundamental right to vote. The Boerne Court
specifically reaffirmed its holding in Katzenbach v. Morgan “apholding the ban on
literacy tests that prohibited certain people schooled in Puerto Rico from voting” as well
as the nationwide ban on literacy tests upheld in Oregon v. Mitchell.

Consequently, Boerne demonstrates that English-only voting materials and assistance,
which are facially constitutional, can operate as a literacy test and thereby deprive
language minorities of their right to vote. As the Senate has found during the prior
reauthorization of Sections 4(f)(4) and 203, the high illiteracy rates and LEP abilities
experienced by language minorities are “not the result of choice or mere happenstance,”
but instead result from “the failure of state and local officials to afford equal educational
opportunities.”"* Accordingly, evidence supporting the Congressional exercise of
Enforcement Clause powers need not be limited to “a record of State misconduct that
violates the Constitution.” Instead, any evidence showing that the fundamental right to
vote of language minorities may be infringed or denied because of these unequal learning
opportunities is relevant to the Boerne inquiry.

My written testimony and supplemental responses have documented some of this
evidence. The fourteen state reports, including the Texas report prepared by MALDEF,
provide further evidence of ongoing state misconduct. I have attached MALDEF’s Texas
report as Attachment A to my written supplemental testimony. The Section 203
Memorandum prepared by NALEO (Attachment B) likewise contains a summary of

1% S REP. NO. 94-295 at 28.
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evidence that meets the Boerne test for reauthorization of Sections 4(f}(4) and 203. 1
have attached this Memorandum as Attachment B to my written supplemental testimony.

Of course, there is no substitute for the thousands of pages of evidence that the Senate
has before it that demonstrates that the statute is congruent and proportional to the harms
it is remedying. Accordingly, I would commend that record to the Chairman’s attention
as providing far more comprehensive evidence than is necessary to satisfy Boerne.

40
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“Examining the Continuing Need for Voting Rights Act Section 203’s Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk —
Responses to written questions from members of U.S. Senate Judiciary Committee
June 13, 2006
Page 1 0of 9

Senator Specter
Question submitted to all witnesses

Before Congress may enact preventive legislation under the Fourteenth and Fifteenth
Amendments, it must establish a record of State misconduct that violates the Constitution.
See City of Boerne v. Flores, 521 U.S. 507, 530 (1997); Fla. Prepaid Postsecondary
Education Expense Bd v. College Savings Bank, 527 U.S. 627, 644-46 (1999); Kimel v.
Fla. Bd. Of Regents, 528 U.S. 62, 84-65 (2000). Please provide all instances of which
you know in which a State of jurisdiction acted unconstitutionally to infringe on language-
minority citizens’ rights to vote.

Response:

No personal knowledge of any such instances.
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“Examining the Continuing Need for Voting Rights Act Section 203's Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk —
Responses to written questions from members of U.S. Senate Judiciary Committee
June 13, 2006
Page 20of 9

Dr. Tom Coburn
Questions submitted to all withesses

1. Please give the Committee your thoughts on amending the current bill to allow
covered jurisdictions that can demonstrate a reasonably low use of bi-lingual
assistance, a way to opt-out of Section 203 coverage.

Response:

Language minority citizens in Los Angeles County have consistently demonstrated
use of translated materials. Evidence of use includes continuous requests via voler
registration forms for materials in languages other than English, tally cards prepared
by pollworkers on Election Day enumerating the number of voters who requested
multilingual materials, and feedback from community-based organizations. Therefore,
this question is not applicable to our jurisdiction.

2. Also, describe how you would craft a bail-out provision for jurisdictions covered by
Section 203, such that it would allow jurisdictions that can demonstrate that the
bilingual voting assistance prepared by the jurisdiction has not been reasonably
utilized.

Response:

Not appropriate for our agency to make a recommendation in this regard.
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“Examining the Continuing Need for Voting Rights Act Section 203's Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk —
Responses to written questions from members of U.S. Senate Judiciary Committee
June 13, 2006
Page 30of 9

Questions for Deborah Wright
Submitted by Senator Patrick Leahy

1. Los Angeles (LA) County is the largest and most diverse local election jurisdiction
in the United States, providing language assistance in more languages than any
other jurisdiction. What impact has Section 203 had on language minority
participation in LA County elections? How has it done so?

Response:

The impact of Section 203 had on language minority participation in LA County is
illustrated on the “Multilingual Voter Requests on File” data below, collected through voter
registration form and other methods. It shows a steady increase of voter requests and
participation in our Multilingual Service Program. LA County voters can request election
materials in a language other than English by filling in/writing in the language preference
on box 11 of the voter registration form. In addition, voters can request minority language
materials through our 1-800 hotline, “Did You Know” language preference post card or by
written request.

MULTLINGUAL VOTER REQUESTS ON FILE

Year _Chinese Vietnamese Tagalog Japanese Korean  Spanish Total

1993 4,573 820 391 443 n/a n/a 6,227
May-00 | 13,277 4,260 2,583 1,211 12,761 69,566 103,658
Oct-00 | 14,830 4,781 2,849 1,284 13,602 76,372 113,718
Jun-01 | 15,453 4,946 2,926 1,336 14,396 79,860 118,917
Nov-01 | 15,858 4,940 2,925 1,349 14,320 79,793 119,185
Jan-02 | 16,023 4,970 2,941 1,350 14,366 80,203 119,853
Dec-02 | 16,897 5,247 3,182 1,380 15,001 83,225 124,952
Apr03 | 17,121 5,208 3,248 1,394 14,981 82,692 124,644
Jun-03 | 17,480 5,284 3,346 1,408 15,206 83,501 126,225
Jan-04 | 17,772 5,233 3,406 1416 15,152 84,055 127,034
Oct-04 | 19,118 5,773 3,795 1,528 16,449 87,165 133,829
Apr-05 | 20,312 6,321 4,216 1,604 18,142 92,574 143,169

| Aug-05 | 18,355 5,778 4,067 1,605 17,470 87,954 135,129
Jan-06 | 19,424 5,946 4,160 1,561 17,614 87,965 136,670
Apr-06 | 19,681 5,973 4,223 1,676 17,715 87,923 137,091
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“Examining the Continuing Need for Voting Rights Act Section 203’s Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk — .
Responses to written guestions from members of U.S. Senate Judiciary Committee

2.

June 13, 2006

Page 4 of 9

Does the program you administer in LA County include an outreach component to

inform voters of bilingual language assistance materials that may be available to

them? How important is outreach to the success of LA County’s bilingual language
assistance program?

Response:

Our program does include outreach components:

The Sample Ballot booklet, mailed to every registered voter prior to each election
in accordance with California law, always includes an informational page on
available bilingual services as well as a request need for bilingual persons to serve
on election day as poll workers.

We provide translated material on our website (www.LAVQTE.net).

We meet quarterly with community-based organizations through our Community
Voter Outreach Committee, which includes representatives from many language-
minority advocacy groups. '

We hire and train seasonal bilingual Election Assistants who make presentations to
a variety of community groups about available services.

We believe our Qutreach efforfs are important to continually inform the community of
available bilingual services and seek bilingual poll workers.

3. In compliance with Section 203 of the Voting Rights Act, LA County provides

assistance to voters in six languages in addition to English: Chinese, Japanese,
Korean, Spanish, Tagalog (Filipino) and Vietnamese. You testified that the cost of
LA County's extensive multi-lingual program, involving the provision of both
translated written election materials and oral assistance at up to 5,000 voting
precincts on election day, comprises approximately ten percent of the County's
annual election expenses. In your view, why is this cost reasonable in comparison
to the number of voters your program is able to assist?

Response:

Our overall costs for translation and printing are significant; however, the percentage of
our election budget used for multilingual services is comparable to the percentage of
limited-English proficient residents in Los Angeles County, based on census data.

4. ltis my understanding that you have experience teaching English to adult students

in addition to your experience as an elections official. Do the non-English speaking
citizens in your class want to learn English? What sort of challenges do they have

to overcome to learn English at a sufficient level to feel comfortable voting in
English?
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“Examining the Continuing Need for Voting Rights Act Section 203’s Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk — _
Responses to written questions from members of U.S. Senate Judiciary Committee
June 13, 2006
Page 50of 9
Response:

My experience in teaching English did not involve non-English speakers.

5. The Department of Education has reported that between 55 and 60 percent of all
adult ESL classes are at the most Basic English level. Are students who complete
Basic ESL classes able to cast informed ballots without assistance in their own
language? Why or why not? What about in elections involving complex initiatives
or referendums on the ballot?

Response:
| am not qualified to comment on ESL students.

6. Peter Kirsanow testified that he is concemed that Section 203 increases the
chance for ballot errors due to language translation problems. As someone who
regularly works with election materials, can you comment on whether the rate of
ballot errors for bilingual ballots is different than for English ballots? Can Section
203 help prevent voting errors?

Response:

We have a detailed, well-managed process for verifying the accuracy of translated
material, including contracting with certified translators, reviewing all translated materials
{using employees whose native language is the one being reviewed), and including
language-minority community-based organizations in the review process.

It is important to note that our actual, physical ballot in Los Angeles County is a card with
numbers, not words or names, printed on the ballot card. Voters who use a translated
version of the sample ballot often mark their choices on the translated sample ballot
ahead of time (as do English speakers) and then vote using our “InkaVote” device by the
numbers of their choices. Therefore, since all of the ballots returned to us for counting
look exactly alike, we have no way of knowing what the error rate is for voters using a
translated version of the sample ballot.

7. Mr. Kirsanow also raised concerns about the potential for voter fraud stemming
from Section 203's requirements. In your 15 years as an election official in
California, have you encountered problems with voter fraud arising from Section
203 language assistance? Are the incidents of voting fraud higher among voters
using bilingual materials than among those using English materials?
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“Examining the Continuing Need for Voting Rights Act Section 203’s Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk —
Responses to written questions from members of U.S. Senate Judiciary Committee
June 13, 2006
Page 6 of 9
Response:

In my experience, the fear of fraud consistently outpaces any evidence of fraud. | have
no knowledge of voter fraud issues related to language assistance.
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“Examining the Continuing Need for Voting Rights Act Section 203's Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recordet/County Clerk —
Responses to written questions from members of U.S. Senate Judiciary Committee
June 13, 2006
Page 7 of 9
Senator Edward M. Kennedy

You testified that costs associated with complying with Section 203 comprise about 10
percent of your office’s budget. Can you describe some of the reasons Section 203
compliance comprises that percentage?

Response:

We do not set aside a particular percentage of our election budget for multilingual
services. The cost of translating and printing multilingual materials remains relatively
consistent at about ten percent as the need for translation and printing services is directly
proportional to the length and complexity of the ballot.

You testified that Los Angeles County provides services to limited-English proficient
voters beyond what is required by Section 203. Does your estimate that your language-
minority program comprises 10 percent of your budget include costs incurred beyond
what is necessary for Section 203 compliance?

Response:
Yes. The percentage includes all costs attributable to the minority-language program.

Some critics claim that providing language materials and assistance to voters under
Section 203 is a waste of government resources. Do you agree with these critics?

Response:

Actions of our Agency are governed entirely by statute -— Federal, State and local. The
voting equipment we are permitted to use, the rules for voter registration and absentee
voting, the conduct of activities within polling places and scores of other specific activities
all are governed by a complex interaction of Federal, State and local laws and
regulations. We understand the underlying reasons for Section 203 requirements and do
our best to be good stewards of public money in this as well as all other aspects of
election administration. it would not be appropriate for us to apply a value judgment with
regard to language assistance or any other mandated activity.

My understanding is that the Justice Department permits a jurisdiction covered by Section
203 to target its language materials and assistance to voters. In other words, a
jurisdiction can provide the materials and assistance to only those areas where there is a
demonstrated need. Has targeting enabled Los Angeles County to reduce its costs?
What targeting methods has Los Angeles County used to lowers its costs?
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“Examining the Continuing Need for Voting Rights Act Section 203's Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk —
Responses to written questions from members of U.S. Senate Judiciary Committee
June 13, 2006
Page 8 of 9
Response:

We do employ targeting based on census and other criteria (CMC Note: Mention other
criteria). Such targeting has significantly reduced our costs because printing materials is
more costly than the actual translations. Therefore, we use a targeting program to
distribute printed material only where our multi-level analysis indicates a need for the
materials.

Some critics of Section 203 cite decades-old data from a few jurisdictions to suggest that
bilingual voting materials go unused. Are bilingual voting materials provided by Los
Angeles County actually being used by limited-English-proficient citizens? Is under-use a
problem in Los Angeles County?

Response:

In our experience, bilingual voting materials are being utilized by limited-English-proficient
citizens. Our voter file is continuously updated to include requests by voters who wish to
receive voting materials in a language other than English. Additionally, on Election Day
our pollworkers track the number of requests for assistance in languages other than
English, and these requests are ongoing.

Some critics of Section 203 claim that bilingual voting materials and language assistance
encourage voting fraud by non-citizens. Based on your extensive experience as an
election official in Los Angeles County, do bilingual voting materials and oral language
assistance promote voting fraud by non-citizens? To your knowledge, do non-citizens
attempt to vote in any significant numbers in Los Angeles County?

Response:

We have no evidence that bilingual voting materials or oral language assistance promote
voting fraud by non-citizens. Allegations of non-citizens attempting to vote are referred to
the District Attomey’s office for investigation. However, investigative follow-up has not
revealed any significant fraud of this type.

In your 15 years as an election official in California, are you aware of any successful
prosecutions for voter fraud resulting from language assistance?

Response:

No, | am not aware of any prosecutions for voter fraud resulting from language
assistance.
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“Examining the Continuing Need for Voting Rights Act Section 203's Provisions
Regarding Bilingual Election Materials”

County of Los Angeles, California, Registrar-Recorder/County Clerk —
Responses to written questions from members of U.S. Senate Judiciary Committee

June 13, 2006

Page 9 of 9

In her written testimony for the House Judiciary Committee, Principal Assistant Attorney
General Rena Comisac credited the Justice Department's Section 203 enforcement
actions in Yakima County in Washington and San Diego for increases in language-
minority voter registration. Has the availability of voting materials and assistance in
languages other than English resulted in increased voter participation by language-
minority voters in Los Angeles County? On what do you base your answer?

Response:
We have no statistics or evidence in this regard.

Panelist Mauro Mujica suggested during his testimony that it would be impossible to
translate a complicated English ballot into Spanish so that all Spanish speakers could
understand it. He claimed that the difference between Chilean Spanish and Mexican or
Puerto Rican Spanish would be so significant that a ballot intelfigible to one group would
be unintelligible to the others. Is this consistent with Los Angeles County's experience
providing voting materials translated in Spanish?

Response:

We have an extensive review process for franslated materials, as well as a glossary of
election terminology for each required language, developed over our many years of
experience in this area. The glossary has been reviewed by native speakers from
community-based organizations as well as interaction with certified translators. We have
no recorded complaints from language-minority voters that our translations reflect any
one idiom or are confusing.
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SUBMISSIONS FOR THE RECORD

AMERICAN FEDERATION OF LABOR AND CONGRESS OF IND}]S-ﬁ{IAL ORGANIZATIONS

JOHN J. SWEENEY
815 SIXTEENTH STREET, N.W. PRESIDENT
WASHINGTON, D.C. 20006
RICHARD L. TRUMKA
SECRETARY-TREASURER
' LINDA CHAVEZ-THOMPSON
LEGISLATIVE ALERT! o:cuemows

(202} €37-50890

May 10, 2006

Dear Senator:

T am writing on behalf of the AFL-CIO to urge you to co-sponsor the “Fannie Lou
Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and Amendments
Act of 2006” (S. 2703). This legislation is critical to ensuring the continued protection of the
Voting Rights Act (VRA), widely considered to be our nation’s most effective civil rights law.

The VRA has enfranchised millions of racial, ethnic, and language minority citizens by
eliminating discriminatory practices and removing other barriers to their political participation.
In doing so, the VRA has empowered minority voters and helped to desegregate legislative
bodies at all levels of government. However, 41 years after initial passage of the VRA, there is
significant evidence that barriers to minority voter participation persist.

Ten oversight hearings held by the Subcommittee on the Constitution of the House
Judiciary Committee during the 109" Congress considered the ongoing need for three key
provisions of the VRA that are set to expire in August 2007. The evidence presented at those
hearings demonstrated the continuing need for all three of these provisions: Section 5, which
requires certain jurisdictions to obtain federal approval prior to making any changes that affect
voting; Section 203, which requires certain jurisdictions to provide lafiguage assistance to
citizens with limited English proficiency; and Sections 6 through 9, which authorize the federal
government to send observers to monitor elections. :

The evidence presented at the H}use oversight hearings revealed continuing and
persistent discrimination in jurisdictions covered by Section 5 and Section 203 of the VRA.
Jurisdictions covered by Section 5 continue to attempt to implement discriminatory electoral
procedures on matters such as methods of election, annexations, and polling place changes, as
well as redistricting. The hearings also demonstrated that citizens are often denied access to
VRA dated language assi and, as a result, the opportunity to cast an informed ballot.
S. 2703 responds directly to evidence gathered by the sub ittec by ing these key
provisions for 25 years. :

$.2703 also reauthorizes and reinstates the meaning of Section 5 originally intended by
Congress, which the Supreme Court undermined in Reno v. Bossier Parish IT and Georgia v.
Askerofi. The provision dealing with Reno v. Bossier Parish Il restores the ability of the
Attorney General, under Section 5 of the VRA, to block impl ion of voting ct
motivated by a discriminatory purpose. The provision dealing with Georgia v. Asheraft clarifies
that Section 5 is intended to protect the ability of minority citizens to elect candidates of their
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choice. In order to provide minority-language citizens with equal access to voting, S. 2703
renews Section 203 using more frequently updated coverage determinations based on the
American Community Survey Census data. $.2703 also keeps in place provisions for federal
observers, and authorizes recovery of expert witness fees in lawsuits brought to enforce the
VRA.

We urge you to co-sponsor and support prompt enactment of the Fannie Lou Hamer,
Rosa Parks, Coretta Scott King Voting Rights Act Reauthorization and Amendment Act of 2006.
Thank you for considering our views.

Sincerely,

/%

William Samuel, Director
DEPARTMENT OF LEGISLATION
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The American Jewish Committee
Office of Government and intemational Affalrs
1156 Fifteenth Street, NW., Washington, D.C. 20005 www.ajc.org 202-785-4200 Fax 202-785-4115 E-mail ogia@aijc.org

RE: VOTING RIGHTS ACT REAUTHORIZATION

May 9, 2006
Dear Senator,

I write on behalf of the American Jewish Committee, the nation’s oldest human relations
organization with over 150,000 members and supporters represented by 33 regional chapters, to urge you
to support S$.2703, the “Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act
Reauthorization and Amendments Act of 2006” (VRAVA). This crucial legislation would reauthorize and
restore the vitality of the most successful civil rights law ever enacted, the Voting Rights Act of 1965
(VRA).

The VRA protects fundamental civil rights and ensures that Americans have the right to
participate in democratic elections. Passed in the wake of coordinated efforts to disenfranchise African-
American populations, the VRA clarified and expanded upon the Constitution’s Fifteenth Amendment,
which guarantees every American the right to vote. The law proved remarkably successful in removing
barriers that too often inhibit Americans from exercising their right to vote. Although many of the
discriminatory practices that previously prevented minority populations from voting have been abolished,
the VRA is still vitally important today when many Americans, particularly in urban centers, encounter
obstacles as they seek to cast their votes.

Section 203 is among the key provisions of the VRA set to expire at the end of 2007. This
provision requires certain communities with large populations of non-English or limited-English-
proficient speakers to provide ballots and instructions in languages other than English. The
reauthorization of this measure will ensure that these immigrant populations are afforded the same
information and access in voting as their fellow Americans, regardless of national origin and linguistic
skills. Section 5, also set to expire next year, requires jurisdictions with a history of discrimination in
voting to obtain federal approval prior to making changes that would affect voter participation. This
provision prevents voting practices with a discriminatory purpose or effect from being implemented.

Reauthorizing the expiring provisions in the Voting Rights Act will safeguard the right to vote in
America for future generations. S.2703 appropriately addresses the essence of the VRA by renewing the
temporary provisions for 25 years, as well as by clarifying the VRA’s language in response to two recent
U.8. Supreme Court decisions. The American Jewish Committee urges you to support the Voting Rights
Act Reauthorization and Amendments Act of 2006.

Thank you for considering our views on this important matter.

Respectfully,

Ak '
Richard T Foltin
Legislative Director and Counsel
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Co-Sponsor Voting Rights Reauthorization and Amendments Act of 2006 (S 2703)
Dear Senator:

On behalf of the Asian American Justice Center, and our affiliates, the Asian American Institute,
the Asian Law Caucus, and the Asian Pacific American Legal Center, we write to vigorously
support and to urge you to co-sponsor S. 2703, the Fannie Lou Hamer, Rosa Parks, and Coretta
Scott King Voting Rights Act Reauthorization and Amendments Act of 2006. S. 2703 is critical
to ensuring the continued protection of the right to vote for all Americans, including Asian
Americans.

The Voting Rights Act (VRA) is our Nation’s most successful civil rights law and has enjoyed
strong bipartisan support. Congress enacted it in direct response to persistent and purposeful
discrimination through literacy tests, poll taxes, intimidation, threats, and violence. The VRA
has enfranchised millions of racial, ethnic, and language minority citizens by eliminating
discriminatory practices and removing other barriers to their political participation. In the
process, the VRA has made the promise of democracy a reality for Asian Americans.

Three key provisions of the VRA will expire next year, unless they are renewed. Section §
prevents voting practices with a discriminatory purpose or effect from being implemented.
Section 203 requires certain jurisdictions to provide language assistance to voters in areas with
high concentrations of citizens who are limited-English proficient and illiterate. Sections 6-9
authorize the federal government to use observers in ¢lections to monitor VRA compliance.

The House hearings highlighted that while progress has been made under the VRA, much work
remains to be done. The hearings demonstrate that significant discrimination in voting is still
pervasive in jurisdictions covered by the expiring provisions of the Act. In fact, the majority of
all the Department of Justice’s objections to discriminatory voting practices and procedures have
occurred since 1982, when Section 5 was last reauthorized. Evidence of the hundreds of Section
5 objections and numerous successful voting cases have been brought during that period, provide
further documentation of the persistence of discrimination in jurisdictions covered by the
expiring provisions, Additionally, the record illustrates that thousands of United States citizens
continue to face discrimination because of their language minority status and need VRA
mandated language assistance to ensure that they can cast a meaningful ballot.

S. 2703 addresses this compelling record by renewing the VRA’s temporary provisions for 25 years.
The bill reauthorizes and restores Section § to the original congressional intent that has been
undermined by the Supreme Court in Reno v. Bossier Parish II and Georgia v. Ashcroft. The Bossier
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fix prohibits implementation of any voting change motivated by a discriminatory purpose. The
Georgia fix clarifies that Section 5 is intended to protect the ability of minority citizens to elect their
candidates of choice. Section 203 is being renewed to continue to provide language minority citizens
with equal access to voting without language barriers, using more frequent coverage determinations
based on the American Community Survey Census data. The bill also keeps the federal observer
provisions in place and authorizes recovery of expert witness fees in lawsuits brought to enforce the
VRA.

The right to vote is the foundation of our democracy and the VRA provides the legal basis to protect
this right for all Americans. We urge you to support this critical civil rights legislation by
cosponsoring S. 2703. To co-sponsor S. 2703, please contact: Dimple Gupta, Chief Counsel for the
Constitution in Senator Specter’s office, at (202) 224-5225, Dimple Gupta@judiciary-rep.senate.2ov;
Kristine Lucius, Senior Counsel in Senator Leahy’s office, at (202) 224-7703,

Kristine Lucius@judiciary-dem.senate.gov; Charlotte Burrows, Counsel in Senator Kennedy’s office
at 202-224-4031, charlotte burrows@judiciary-dem.senate.gov; or, Gaurav Laroia, Counsel in Senator
Kennedy's office, at (202) 224-7878, Gaurav_Laroia@judiciary-dem.senate.gov. If you or your staff
have any further questions, please feel free to contact Terry M. Ao, AAJC Senior Staff Attorney, at
(202) 296-2300.

Sincerely,

ot

Karen K. Narasaki
President and Executive Director
Asian American Justice Center

Stewart Kwoh
President and Executive Director
Asian Pacific American Legal Center

Tuyet Le
Executive Director
Asian American Institute

Gen Fujioka
Interim Executive Director
Asian Law Caucus
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Statement of
Karen K. Narasaki
President and Executive Director, Asian American Justice Center

Before the
Subcommittee on the Constitution, Civil Rights and Property Rights
Committee on the Judiciary
United States Senate

Hearing on S. 2703,
“Continuing Need for Section 203's Provisions for Limited English Proficient Voters”
June 13, 2006

Introductory Statement

AAIJC is supportive of S. 2703 and its renewal and restoration of the Voting Rights Act
(VRA) of 1965. As our statement will demonstrate, the VRA has been instrumental to the Asian
American community and our political participation. Our statement first reviews the historic and
current discriminatory barriers faced by Asian Americans seeking to vote. The statement also
outlines the educational inequities that still persist. A review of the impact the VRA has had on
political participation, including the increase in Asian Americans as elected officials and the
increase in voter registration and turnout, is also included. The statement will also explain why
Section 5, Section 203, and the other provisions reauthorized by S. 2703 are critical to the continued
political participation of the Asian American community.

Organizational Background

The Asian American Justice Center (AAJC), formerly known as the National Asian Pacific
American Legal Consortium (NAPALC), is a national non-profit, non-partisan organization that
works to advance the human and civil rights of Asian Americans through advocacy, public policy,
public education, and litigation.

AAIJC has three affiliates: The Asian American Institute in Chicago; the Asian Law Caucus
in San Francisco and; the Asian Pacific American Legal Center in Los Angeles, all of which have
been engaged in working with their communities to ensure compliance with the Voting Rights Act.
AAIJC also has over 100 Community Partners serving their communities in 24 states and the District
of Columbia.

Together with our Affiliates and our Community Partners, AAJC has been extensively
involved in improving the current level of political and civic engagement among Asian American
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communities and increasing Asian American access to the voting process. One of our top priorities
is the reauthorization of the VRA because of the incredible impact it has had on the Asian American
community in addressing discriminatory barriers to meaningful voter participation.

To that end, AAJC is pleased to provide comments on S. 2703, the “Fannie Lou Hamer,
Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and Amendments Act of
2006.” AAJC commends the bipartisan, bicameral support shown by the Senate Judiciary
Committee and House Judiciary Committee for renewing key expiring provisions of the VRA.
AA]JC would like to request that this written statement be formally entered into the hearing record.

History of Discrimination against Asian Americans in the United States

Voting is the most important tool Americans have to influence government policies that
affect every aspect of their lives — from taxes, to education, to health care. In short, voting is power.

Voting is also the foundation of our democracy, and the right to vote is a fundamental
American right. However, large numbers of Americans have been denied the right to vote
throughout our nation’s history. For example, until 1965, African Americans in the South were
systematically and violently denied the right to vote.

During that same time, Asian American voters were also denied the opportunity to exercise
the right to vote Beginning in 1790, Asian Americans were considered “aliens ineligible for
cmzenshlp ! 1n the late 1800s, Chinese Americans were expressly prohibited from naturalizing as
citizens.” By 1924, this prohibition was extended to virtually all Asian immigrants (except
Flhpznos) denying them the right to vote.® By 1935, Filipinos were also restricted in their ability to
vote.

It was not until the last fifty years that the last of these restrictions ended, at long last giving
all Asian Americans the right to vote.® However, even after all Asian Americans were finally
granted the right to vote, they faced another obstacle to meaningful voter participation — language
barriers. Citizens not fluent in English were often denied needed assistance at the polls.

To compound the language barrier problems at the polls, Asian Americans historically faced
discrimination in education. Like most communities of color in the United States, Asian Americans
experienced segregation in the classrooms. In Mississippi during the late 1920s, Martha Lum, a
native-born Asian Amerlcan brought suit after being denied admission to the local white school in
Gong Lum v. Rice.® Lum claimed that being rejected on account of her Chinese ancestry was
discriminatory and unconstitutional. The Supreme Court upheld Mississippi’s right to school
segregation, holding that under Plessy v. Ferguson, segregation was constitutional and that the
federal courts should not interfere with a state’s right to regulate its school system as it sees fit.

! See, e.g., Naturalization Act of March 26, 1790, ch. 3, 1 Stat. 103 (1790) (repealed 1795).

* See, e.g.,, Chinese Exclusion Act of 1882, ch. 126, 22 Stat. 58, 58-61 (repealed 1943) (prohibiting immigration of
Chmese laborers).

? See, e.g., Immigration Act of 1917, ch. 29, 39 Stat. 874 (r
countries in the Asia-Pacific region).
* Phillipine Independence Act of 1934 (Tydings-McDuffie Act), ch. 84, 48 Stat. 456 (amended 1946) (imposing annual
quota of fifty Filipino immigrants).

Immlgratxon and Nationality Act of 1965 (Hart-Celler Act), Pub. L. No. 89-236, 79 Stat. 911 (1965).
® Gong Lumv. Rice, 275 U.S. 78 (1927).

ASIAN %
AMERICAN
JUSTICE

CENTER 2

pealed 1952) (banning immigration from almost all



110

Gong Lum v. Rice did more than just validate segregation in Mississippi. Alabama,’ the
District of Columbia,® Florida,” Kansas,' Maryland,'! Missouri,'? North Carolina,'* Oklahoma,*
South Carolina,15 Tennessee,'® Texas,!” and VirginiaIs all cited to Gong Lum as precedent in their
own segregation cases.

In California, which has historically had a significant Asian American population, school
segregation laws existed that specifically required students of Asian descent to attend schools
separate from both white and black children. As early as 1860, the California School Law provided
for separate schools for “Negroes, Mongolian[s], and Indians.”'® In 1870, however, the state
legislature provided only for separate schools for “all white children,” “children of African
descent,” and “Indian children,” completely ignoring the Asian American population.? Several
attempts were made to establish schools for children of Chinese descent in San Francisco during
this period, but various obstacles prevented the establishment of an ongoing school system for
Asian American students.”!

Although the California Supreme Court upheld school segregation in the face of a challenge
based on both the state and federal constitutions in 1874,% the court did hold that no child could be
completely prevented from attending school on account of his or her race. This meant that Asian
American schoolchildren, who had been ignored by the 1870 School Law, could attend public
schools. In spite of the ruling, many local school boards enacted measures to prevent Asian
American students from attending their neighborhood schools.

In 1885, the California Supreme Court held that because students of Asian descent were not
specifically excluded from the public schools, school boards could not prohibit them from attending
schools in their district.” The California legislature quickly responded to this ruling by passing a
statute that stated that if a local school board established a school for “Mongolian” students, those
students could not attend any other school.**

In 1902, Chinese American students specifically challenged segregation and Chinese-only
schools, but the court upheld the separate but equal doctrine.” Japanese American students

7 Browder v. Gayle, 142 F.Supp. 707 (M.D. Ala. 1956).

& Carrv. Corning, 182 F.2d 14 (D.C. Cir. 1950).

® State ex rel. Hawkins v. Bd. of Control, 60 So. 2d 162 (Fla. 1952).

¥ Graham v. Bd. of Educ., 114 P24 313 (Kan. 1941).

Y Pearson v. Murray, 182 A. 590 (Md. 1936).

2 State ex rel. Gaines v. Canada, 113 S.W.2d 783 (Mo, 1937).

2 Epps v. Carmichael, 93 F.Supp. 327 (M.DN.C. 1950).

Y Sch. Dist. No. 7 v. Hunnicutt, 51 F.2d 528 (E.D. Okla. 1931).

'* Briggs v. Elliott, 98 F. Supp. 529 (E.DS.C. 1951).

' McSwain v. County Bd. of Educ., 104 F.Supp. 861 (E.D. Tenn. 1952).
" Baitle v. Wichita Falls Jr. Coll. Dist., 101 F.Supp, 82 (N.D. Tex. 1951).
'8 Davis v. County Sch. Bd., 103 F.Supp. 337 (E.D. Va. 1952).

¥ Joyce Kuo, Excluded, Segregated and Forgotten: A Historical View of the Discrimination of Chinese Americans in
Public Schools, 5 Asian L.J. 181, 190 (1998).

*Id at 191.

*! See id. at 190-91,

2 See Ward v. Flood, 48 Cal. 36 (1874),

* Tape v. Hurley, 66 Cal. 473 (1885).

* See Kuo, supra note 19, at 198.

% See Wong Him v. Callahan, 119 F. 381 (N.D. Cal. 1902).
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challenged segregation in doki v. Dean arguing that the School Law did not apply to Japanese
Americans because they were not “Mongolian.” In 1907, as part of the “Gentleman’s Agreement”
between the Roosevelt administration and the Japanese government that limited Japanese
immigration, the Aoki case was dismissed.”® Asian Americans did not see the repeal of all
California’s school segregation statutes until 1947 when students of Mexican heritage who
challenged California’s segregation system, with the cooperation of the Japanese American Citizens
League, won in court.?” Tt was not until 1954 that all Asian American students were freed from
school segregation nationwide.”®

Even with desegregated classrooms, Asian American students faced educational
discrimination when schools failed to teach them English. It was not until 1974 that the Supreme
Court’s decision in Lau v. Nichols” launched the modern bilingual education movement, finding
that school districts could no longer ignore the plight of non-English speaking students and thus
must have programs in place to address their special needs.

Prior to Lau, San Francisco’s school district faced rising numbers of non-English speaking
and limited English proficient (LEP)* students. Despite underfunded attempts by the school
district to provide English language assistance programs, most LEP students were required to attend
regular, English-only classes for all academic areas.> For example, in 1970, only 37% of the 2,856
Chinese-speaking students in the San Francisco school district who needed special English language
instructions received specialized assistance. Of the remaining students who did receive English
language assistance, more than 59% did not receive such assistance on a full-time basis. Finally,
there were enough bilingual Chinese-speaking teachers to teach only 9% of the total Chinese-
speaking student population who needed special English language instructions.> These
inadequacies caused difficulties and frustration among the LEP Chinese-speaking students, resulting
in increased rates of truancy, delinquency, and drop-outs within an ethnic group that had previously
been considered a “model minority.”

On March 25, 1970, Kinney Kinmon Lau and 12 non-English speaking Chinese American
students, more than half of whom were American-born, filed a class action lawsuit on behalf of
approximately 3,000 Chinese-speaking students who received no specialized English language
assistance.®® Plaintiffs claimed that the school district denied them the opportunity to obtain the
education received by other students in the school district by failing to provide adequate English
assistance and that this failure thus violated Title V1 of the Civil Rights Act of 1964, which bans
discrimination based "on the ground of race, color, or national origin,” in "any program or activity
receiving federal financial assistance.”

% See Richard Delgado & Jean Stefancic, Symposium: Race and the Law at the Turn of the Century: California’s Racial
History and Constitutional Rationales for Race-Conscious Decision Making in Higher Education, 47 UCLA L. Rev,
1521, 1567 {2000).

¥ See Mendez v. Wesiminster Sch. Dist, 161 F.2d 774 (9th Cir. 1947); see also, Toni Robinson & Greg Robinson,
Mendez v. Westminster: Asian-Latino Coalition Triumphant?, 10 Asian L.J. 161 (2003).

% Brown v. Bd of Educ., 98 F. Supp. 797 (1951).

* Lauv. Nichols, 414 U.S. 563 (1974).

*° Limited-English proficiency is defined as the ability to speak English “less than very well.”

3 See Wang, L. Ling Chi, Lau v. Nichols: History of a Struggle for Equal and Quality Education, in Counterpoint:
Perspectives on Asian America, 240, 241 (Emma Gee ed. 1976).

%2 See id; see also Lau v. Nichols, 483 F.2d 791, 792 (9th Cir. 1973),

% See Wang, supra note 31, at 240,
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On January 21, 1974, the Supreme Court issued a unanimous opinion finding that the state
had failed to provide equal treatment to the Lau plaintiffs. Because the state treated the students
differently based on their language, the Court found that the state had discriminated against the
students based on their national origin. The opinion stated that “there is no equality of treatment
merely by providing students with the same facilities, textbooks, teachers, and curriculum; for
students who do not understand English are effectively foreclosed from any meaningful
education.” The Court found that the Chinese-speaking minority receive fewer benefits than the
English-speaking majority, which denied them a meaningful opportunity to participate in the
educational program, and noted that these were “all earmarks of the discrimination banned by the
regulations.”35

The school segregation and lack of English instruction in the classrooms for Asian American
students, coupled with disproportionate income levels and living conditions arising from past
discrimination, resulted in high rates of illiteracy and low voting participation.

Overview of the Voting Rights Act and Asian Americans

The VRA was enacted in response to this long history of discrimination. The critical
moment leading to the VRA’s passage occurred in March 1965. On a bridge outside Selma,
Alabama, state troopers assaulted hundreds of people who were peacefully marching for voting
rights for African Americans.

The VRA is designed to combat voting discrimination and to break down language barriers
in order to ensure that Asian Americans and other Americans can vote. Asian Americans have long
suffered discrimination at the polls, and still do today. Additionally, Asian American citizens still
face language barriers when attempting to vote. Asian American citizens who speak some English
but are not fluent can have difficulty understanding complex voting materials and procedures. By
providing Asian American citizens with equal access to voting and helping to combat voting
discrimination, the VRA gives Asian American citizens power to influence the policies that impact
their community.

Since the enactment of the VRA over 40 years ago and the subsequent adoption of Section
203 in 1975, Asian Americans have made significant gains in electoral representation, although
Asian American elected officials are still underrepresented in government. The VRA, and the
language assistance provided by Section 203 in particular, has played a critical role in many of these
gains.*® Studies show a sharp rise in the number of Asian American elected officials in federal,
state, and local offices. In 2004 the total number of elected officials was 346, up from 120 in 1978.
Of the 346 total elected officials, 260 serve at the local level, up from 52 in 1978.%7 Approximately
75 Asian American officials serve at the state legislative level. These gains can be directly
attributed to the VRA and particularly to the passage of Section 203. For example, the vast majority

;: See Lau v. Nichols, 414 U.S. 563, 566 (1974).

d
* States that contain at least one county required to provide voting assistance in one or more Asian languages pursuant
§‘7) Section 203 include: Alaska, California, Hawaii, Illinois, New York, Texas, and Washington,

Carol Hardy-Fanta, Christine Marie Sierra, Pei-te Lien, Dianne M. Pinderhughes, and Wartyna L. Davis, Race,
Gender and Descriptive Representation: An Exploratory View of Multicultural Elected Leadership in the United States,
September 4, 2005, at 4.
¥ 1d at17.
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of Asian American elected officials, 75%, were elected in jurisdictions covered by Section 203 of
the VRA.® In the state legislatures, 65% of Asian Americans were elected from jurisdictions
covered by the VRA.* In city councils, 79% of Asian Americans were elected from VRA-covered
jurisdictions.”* And among those serving on the school boards, 84% of Asian Americans were
elected from covered jurisdictions.*!

In California, the increase has been particularly dramatic. In 1990, California had no Asian
American state legislators; it now has nine. Eight of the nine Asian American state legislators
represent legislative districts located in counties that are covered under Section 203 for at least one
Asian language.”® Every county in California that is covered under Section 203 for an Asian
language has at least one Asian American legislator.

Harris County, Texas provides another example of gains in electoral representation that are
directly attributable to the 1992 amendment to Section 203. In July 2002, the Census Bureau
determined that Harris County qualified for Section 203 coverage in Vietnamese (in addition to
Spanish). In 2003, Harris County election officials violated Section 203 by failing to provide
Vietnamese ballots on its electronic voting machines. Harris County attempted to remedy the
problem by creating paper ballot templates in Vietnamese. However, the County did not make
these templates widely available to voters and did not offer them to voters at all polling places.

Pressure by the Department of Justice (DOT), AAJC, and our Community Partner, the Asian
American Legal Center of Texas, resulted in a settlement agreement that addressed the County’s
violations. Specifically, the County agreed to (1) hire an individual to coordinate the County’s
Vietnamese language election program; (2) provide all voter registration and election information
and materials, including the voting machine ballot, in Vietnamese, as well as English and Spanish;
(3) establish a broad-based election advisory group to make recommendations and assist in election
publicity, voter education, and other aspects of the language program; and (4) train poll officials in
election procedures and applicable federal voting rights law. In the wake of these changes, Harris
County elected its first Vietnamese state legislator, Hubert Vo, in November 2004 over an
incumbent.

Despite these significant gains, barriers precluding Asian Americans from electing
candidates of their choice still exist. This progress is at risk of being subverted without the renewal
of the VRA, including Section 203. There is still much work to do before Asian Americans can
exercise their right to vote without encountering obstacles related to their lack of fluency in English
and without encountering discrimination at the polls. To that end, AAJC believes S. 2703 will help
ensure that Asian American voters will continue to have their voices heard and help more Asian
Americans to vote.

39 Id

“1d. at 17-18.

41 I d

‘Z.These legislators are California State Assemblymembers: Judy Chu (Los Angeles), Carol Liu (Los Angeles), Ted
Lieu (Los Angeles), Van Tran (Orange), Shirley Horton (San Diego), Wilma Chan (Alameda), Alberto Torrico
(Alameda, Santa Clara), and Leland Yee (San Francisco, San Mateo).

* http://www civilrights.org/campaigns/vra/learn_more/detail.cfm?d=195.
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Continuing Discrimination against Asian American Voters

Although the VRA has done much to assist language minorities in exercising their right to
vote, discrimination against Asian American voters and candidates persists, and the need for the
protections provided by the VRA remains.

For example, on April 25, 2005, Trenton, New Jersey radio hosts denigrated Asian
Americans by using racial slurs and speaking in mock Asian gibberish during an on-air radio show.
The hosts demeaned a Korean American mayoral candidate and made various other derogatory
remarks. One of the hosts, Craig Carton, made the following remarks:

Would you really vote for someone named Jun Choi [said in fast-paced, high-
pitched, squeaky voice]? ... And here’s the bottom line. . . no specific
minority group or foreign group should ever dictate the outcome of an
American election. I don’t care if the Chinese population in Edison has
quadrupled in the last year, Chinese, should never dictate the outcome of an
election, Americans should... And it's offensive to me... not that [ have
anything against uh Asians... I really don’t... I don’t like the fact that they
crowd the goddamn black jack tables in Atlantic City with their little chain
smoking and little pocket protectors.*

Several days after the broadcast, the New Jersey/National Taskforce Against Hate Media and the
New Jersey Coalition for Asian American Civil Rights reached an agreement with the radio station,
which provided that the hosts would issue an on-air apology and the station would implement
specific strategies to promote cultural awareness.”® Jun Choi eventually won the election.

The discriminatory attitudes expressed by the hosts in Trenton are by no means unique. In
2005 in Washington State, a citizen named Martin Ringhofer challenged the right to vote of more
than one thousand people with “foreign-sounding” names. Mr. Ringhofer targeted voters with
names that “have no basis in the English language” and “appear to be from outside the United
States” while eliminating from his challenge voters with names “that clearly sounded American-
born, like John Smith, or Powell.™* Mr. Ringhofer primarily targeted Asian and Hispanic voters.*’
In one of the counties in which Mr. Ringhofer initiated his challenge, the county auditor declined to
process the challenge and contacted the DOJ about the challenge due to its apparent violation of
state and federal law.*

Through poll monitoring efforts, several organizations have documented evidence of
discrimination by poll workers at polling sites throughout the country. Under the Access to
Democracy Project, AAJC and its affiliates monitored polls during the November 2004 election and
found significant evidence of poll worker reluctance to implement Section 203 properly, as well as
outright hostility towards Asian American voters. For example, one election judge in Cook County,
Illinois, commented that a voter whom he was unable to understand should “learn to speak

i: http://www asianmediawatch.net/jerseyguys/.
1d.
“ See also Tim Camden, Man Says Votes from Illegal Immigrants, March 31, 2005,
%ttp:/lwww.spokesmanreview.com/local/story.asp?lD=61944.
Id.
“® Letter dated April 5, 2005 from Franklin County Audifor to Martin Ringhofer.

e 4

ASH.

AMERICAN

JUSTICE 7
CENTER



115

English.” Similarly, in a precinct in Cook County, with a very high concentration of Chinese
American voters, there was only one Chinese ballot booth and no sign indicating that the booth was
for Chinese speakers. When asked about this concern, the election judge replied, “They don’t need
them anyway. They just use a piece of paper and punch numbers. They don’t read the names
anyway, so it doesn’t matter.”

During the 2004 election, “Election Protection” coalition members monitored polls by
documenting calls from voters across the United States complaining of discriminatory practices at
the polls. For example, in Orange County, California, an Asian American voter was unnecessarily
required to show proof of identification and address even though she was not a first time voter and
had voted in the precinct previously. This also occurred in Bergen County, New Jersey.*

Similarly, in Boulder, Colorado, a poll worker made racist comments to an Asian American
voter. The poll worker then told her she was not on the list of registered voters and turned her away
after the voter had waited in line for over an hour. The voter watched as others completed
provisional ballots, and she asked if she could do so as well, only to be told her circumstances were
different. The voter continued to watch as another Asian American woman was also turned away.
After the voter left the polling place, she called the Election Protection hotline and discovered that
she indeed was properly registered to vote at that location. She returned and eventually was
allowed to vote.

Other examples of discriminatory behavior at the polls included:

. In West Palm Beach, Florida, an election poll worker told a voter that the city was
not handling Hispanic, Black or Asian voters at that particular polling place.”!

. In Union County, New Jerse2y, White challengers were seen going inside the voting
booth with minority voters.”

. In Jackson Heights, Queens, one poll worker said, “You Oriental guys are taking too
long to vote.” Other poll workers commented that there were too many language
assistance materials on the tables, saying, “If they (Asian American voters) need it,
they can ask for it.” At another site in Queens, when a poll worker was asked about
the availability of translated materials, he replied, “What, are we in China? It’s
ridiculous.””

. In Koreatown, New York during the 2004 general elections, a precinct inspector
gave certain Asian American voters time limits and sent at least one Asian American
voter to the back of the line.*

* Election Incident Reporting System: 1-866-Our-Vote,
?Dttps //voteprotect.org/index/php?display=EIRMapNation&tab=ED04.
I

1.

2.

% Asian American Legal Defense & Education Fund, Asian American Access to Democracy in the 2004 Election: Local
Compliance with the Voting Rights Act and Help America Vote Act (HA VA) in NY, NJ, MA, RI, M1, P4, VA, August
2005.

** Tr. 11/8/05 (App.), at 1433 (Written Testimony of Eunsook Lee, Sept. 25, 2005 (“Lee Written Testimony™)).
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More generally, despite claims of certain opponents who assert that Asian Americans no
longer suffer from discrimination in American society and hold Asian Americans up as the “model
minority” who have already succeeded in American society, the reality is that Asian Americans still
suffer from discrimination. Scholars have debunked this “model minority” myth.” This myth rests
on stereotypes of Asian Americans as being more racially and cuiturally inclined to be hard-
working and industrious than other minorities.”® As evidenced by the substantial body of scholarly
literature on this topic, the “model minority” myth is empirically false and ignores current
discrimination against Asian Americans.

Contrary to the claims of the proponents of the myth, Asian Americans’ socioeconomic
status reflects the lingering effects of a long history of racial discrimination. Indeed, a higher
percentage of Asian Americans than Caucasian Americans live in poverty.”’ Eleven Asian
American groups have poverty rates above average, including Chinese, Koreans, Vietnamese, and
Pakistanis.”® Hmong and Cambodians have poverty rates higher than any of the major racial and
ethnic groups in the U.S., both 29% or higher compared to 12% for the U.S.® Asian Americans
have per capita incomes below that of the U.S. population overall® Filipinos, Koreans, and
Vietnamese are among the sixteen Asian American and Pacific Islander groups that have per capita
incomes below that of the U.S. overall. Hmong, Cambodians, and Laotians have per capita incomes
below $12,000, which is below that of any of the major racial or ethnic groups.®’ Further,
discriminatory employment barriers resulting from the stereotype of Asian Americans as
unassertive “grinds” who lack leadership skills have hindered Asian Americans’ ability to advance
to management positions.”” Asian Americans experience such “glass ceiling” barriers in many

% See, e.g., Frank H. Wy, Yellow: Race in America Beyond Black and White 39-59 (Basic Books 2002) (discussing the
empirical and other flaws in this myth); Deborah Woo, Glass Ceilings and Asian Americans: The New Face of
Workplace Barriers 34-38 (Altamira Press 2000).
% See Wu, Yellow, supra note 55, at 45-47, 62-63 (discussing how the myth emerged with a 1966 article contrasting
Japanese Americans and African Americans based on cultural differences); Woo, Glass Ceilings, supra note 55, at 24,
33-38 (criticizing explanations of socioeconomic disparities between Asian Americans and other races based on cultural
differences such as Confucianism); see also Wu, Yellow, supra note 55, at 49, 74-77 (describing “model minority” myth
as a form of stereotyping).
37 Asian American Justice Center, 4 Community of Contrasts: Asian Americans and Pacific Islanders in the United
gS;tates Demographic Profile 10 (2006).

Id

*Id.

€ Jd at9. Per capita income is the income available per individual in a population, rather than for an entire household.
Because Asian American houscholds are larger on average, per capita income is a better measure of a group’s overall
well-being.

61 Id

2 See Woo, Glass Ceilings, supra note 55, at 120 (discussing cultural stereotypes regarding Asian Americans’ general
leadership abilities); Paul Brest & Miranda Oshige, Affirmative Action for Whom?, 47 Stan. L. Rev. 8535, 894 (1995)
(noting the negative stereotype that Asian Americans have poor leadership and interpersonal skills). Indeed, according
to one study, of all racial groups, Asian Americans “face the worst chance of being advanced into management
positions.” See LEAP Asian American Pub. Policy Inst. & U.C.L.A. Asian American Studies Ctr., The State of Asian
Pacific America 215-216 (1993). According to the Equal Employment Opportunity Commission (“EEOC”), a disparity
exists for Asian Americans between the extent to which they occupy professional positions that require a college degree
and the extent to which they hold management positions with responsibilities of supervision and policy setting. See
EEQC, Job Patterns for Minorities and Women in Private Industry (1998),
http:/fwww.eeoc.gov/stats/jobpat/1998/tables-1.html) (last visited June 28, 2006) (noting EEOC data showing that 29
percent of Asian American employees are professionals, but only 7.4 percent fill management positions).
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. . . 4 .
occupational contexts, including the corporate sector,”® the federal government,* science and
engineering,” academia,®® and the federal judiciary.”’ Asian Americans also suffer significant

Lo o 68
discrimination in the area of government contracting.

The “model minority” myth ignores the continuing existence of discrimination and prejudice
against Asian Americans in contemporary American society. In 2001, a comprehensive survey
revealed that 71 percent of respondents held either decisively negative or partially negative attitudes
towards Asian Americans. Racial representations and stereotyping of Asian Americans,
particularloy in well-publicized instances where individuals in power or the mass media express such
attitudes,” reflect and reinforee an image of Asian Americans as “different,” “foreign,” and the
“enemy,” thus stigmatizing Asian Americans, heightening racial tension, and instigating

# Asian Americans comprised less than 0.3 percent of senior executives in the United States in 1990. See Kom/Ferry
International, Executive Profile: A Decade of Change in Corporate Leadership 23 (1990) . Today, Asian Americans
comprise less than one percent of the board directorships of Fortune 500 companies. See White House Initiative on
Asian Americans and Pacific Islanders, 4 People Looking Forward, Action for Access and Partnership in the 21st
Century 60-61 (2001) (“4 People Looking Forward”) .

* According to EEOC data, Asian Americans are under-represented in supervisory positions in 23 out of 25 federal
departments or agencies (of those departments or agencies reporting this information) and constitute just 1.6 percent of
the federal workforce’s top managers and highest salaried employees. See 4 People Looking Forward, supra note 62, at
104-05; Asian Americans and Pacific Islanders Joint Task Force, A4 PI Federal Employment and Glass Ceiling Issues
11{2001).

® Asian Americans are less likely than other minority groups to be in management positions in science and engineering
fields. See National Science Foundation, Women, Minorities, and Persons with Disabilities in Science and Engineering
(1998), hitp://www.nsf.gov/statistics/nsf99338/pdfstart.htm (last visited June 12, 2006).

Among minorities, Asian Americans occupy the smallest number (under one percent) of top administrative positions
at two- and four-year academic institutions combined. See Woo, Glass Ceilings, supra note 55, at 118-19. Asian
Americans also have been under-represented in professional school faculties. For example, as of 1993, over 70 percent
of American law schools had never hired an Asian American faculty member. See Pat K. Chew, Asian Americans in the
Legal Academy: An Empirical and Narrative Profile, 3 Asian 1.J. 7, 33 (1996).

7 Of almost 1,600 active judges in the federal judiciary, only 0.9 percent are Asian American. See Edward M. Chen,
Speech Presented at the California Law Review Dinner (April 11, 2002) (unpublished).

% See Notice: Proposed Reforms to Affirmative Action in Federal Procurement, Appendix - The Compeliing Interest
Jor Affirmative Action in Federal Procurement: A Preliminary Survey, 61 Fed. Reg. 26042, 26050-63 {May 23, 1996)
(citing congressional hearings since 1980 regarding discrimination against minority-owned business enterprises, and
stating that Congress found that “11 percent of Asian business owners had experienced known instances of
discrimination in the form of higher quotes from suppliers” and that Asian American-owned businesses receive, on
average, only 60 cents of each dollar “of state and local expenditures that those firms would be expected to receive,
based on their availability”; Theodore Hsien Wang, Swallowing Bitterness: The Impact of the California Civil Rights
Initiative on Asian Pacific Americans, Ann. Surv. Am. L. 463, 469 (1995) (stating that numerous studies conducted by
local governments in California concluded that Asian American businesses face significant discrimination in
competition for government contracts).

® See Committee of 100, American Attitudes Toward Chinese Americans and Asians 56 (2001). The study further
found that, of those respondents holding decisively negative views, 34 percent said they would be upset if a significant
number of Asian Americans moved into their neighborhood and 57 percent believed that increased Asian American
population is bad for America. See American Attitudes, at 46, 50. Twenty three percent of respondents said that they
;’;’ould be “uncomfortable” if an Asian American were elected president. Id. at 40.

For example, during the trial of O.J. Simpson in the mid-1990s, Senator Alfonse D’ Amato, using a crudely
exaggerated Japanese accent on a radio talk show, mocked the handling of the case by Judge Lance Ito, a third
generation Japanese American who speaks English without an accent. See Cynthia Kwei Yung Lee, Beyond Black and
White: Racializing Asian Americans in a Society Obsessed with 0.J,, 6 Hastings Women’s L.J. 165, 175 (1995). Other

incidents of such stereotyping in connection with the Simpson trial included racist epithets that appeared on national
radio programs. See id, at 176,
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discrimination.”! Such negative racial representation and stereotyping also can incite violence
directed against Asian Americans.” Thousands of incidents of anti-Asian American violence have
been documented over the last decade, including physical harassment, assault, attempted murder,
and murder.”

Finally, educational discrimination against Asian Americans still exists. This educational
discrimination impacts the ability of Asian Americans to achieve high levels of education. While
some Asian American children are doing well in education, there is a significant number who are
not.” This in turn depresses the ability of Asian Americans to participate in the electoral process.”
The impact of these low rates of educational attainment on electoral participation is exacerbated by
the language barriers faced by Asian Americans. More than a third of the Asian American

5

! See Lee, Beyond Black and White, supra note 70, at 181, Spencer K. Turnbull, Wen Ho Lee and the Consequences of
Enduring Asian American Stereotypes, 7 Asian Pac. Am. L.J. 72, 74-75 (2001); Terri Yuh-lin Chen, Hate Violence as
Border Patrol. An Asian American Theory of Hate Violence, 7 Asian L.J. 69, 72, 74-75 (2000) (“Hate Violence"); Jerry
Kang, Racial Violence Against Asian Americans, 106 Harv. L. Rev. 1926, 1930-1932 (1993). See also American
Attitudes, supra note 68, at 8. In the survey discussed above, 32 percent of the respondents said they believed that
Chinese Americans are more Joyal to China than to the United States, and 46 percent of those surveyed said they
believed that “Chinese Americans passing on information to the Chinese government is a problem.” See American
Attitudes, supra note 68, at 18, 26. Such racial attitudes toward Japanese Americans underlay the federal government’s
internment of approximately 120,000 of these citizens during World War I1. See Korematsu v. United States, 323 U.S.
214 (1944); see also Adarand Contractors, Inc. v. Pena, 515 U.S. 200, 236 (1995) (recognizing that the internment of
Japanese Americans upheld in Korematsu was “illegitimate” and citing Congressional finding that this internment was
“carried out without adequate security reasons . . . and [was] motivated largely by racial prejudice, wartime hysteria,
and a failure of political leadership” (quoting Pub. L. 100-383, § 2(a), 102 Stat. 903-904)).

72 See Chen, Hate Violence, 7 Asian L.J. at 74-76,

See National Asian Pacific American Legal Consortium 2000 Audit of Violence Against Asian Pacific Americans 9
(2001). Moreover, the myth that Asian Americans uniformly are economically prosperous encourages criminals to
target Asian Americans. See Jerry Kang, Racial Violence Against Asian Americans, 106 Harv. L. Rev. 1926, 1929-30
(1993). The implied inferiority of other minority races that is inherent in the myth’s depiction of Asian Americans as a
success story also creates or intensifies r and scapegoating impulses, especially in competitive circumstances
(e.g, school) or in times of economic downturn. See id. at 1934-36 (explaining that publicity about supposed successes
of Asian Americans implies to other minority groups “that, but for their incompetence or indolence, they too would be
succeeding in America,” thus fueling resentment against Asian Americans); Wu, Yellow: Race in America Beyond
Black and White, supra note 55, at 70-73 (explaining how myth of Asian American prosperity instigated racial tension
in Detroit during the recession in 1982 and in Los Angeles during the 1992 riots following acquittal of the defendants
accused of beating Rodney King).

™ While Asian American adults age 25 years and older are more likely than Whites to have graduated college, they are
also more likely to have not graduated from high school. Four Southeast Asian groups — Vietnamese, Cambodians,
Laotians, and Hmong — have educational levels far below average, some among the lowest in the nation. Census data
shows that over 25% of Cambodians, 45% of Hmong, and 23% of Laotians have had no formal schooling, compared to
1% of the overall population. Similarly, Census data shows that only 9% of Cambadians, 7% of Hmong, and 8% of
Laotians obtain at least a bachelor’s degree, compared to 24% of the overall U.S. population. Additionally, nearly half
or more of Hmong, Cambodian, and Laotian adults and over a third of Vi bave not completed high school.
About one out of five Chinese adults have not finished high school. Less than ten percent of Cambodian, Laotian, and
Hmong adults have completed college and only 20% of Vietnamese, the fifth largest Asian American group in the U.S.,
has a college degree. Asian American Justice Center, 4 Community aof Conirasts: Asian Americans and Pacific
Islanders in the United States Demographic Profile 7 (2006). The data cited are taken from U.S. Census 2000,
Summary Files 1 through 4. Figures are for the inclusive Asian American (but not Pacific Islander) population (single
race and multi-race combined).

™ In its 1982 report supporting reenactment of the temporary provisions of the Voting Rights Act, the Senate found,

based on Supreme Court jurisprudence, that educational disparities are causally linked with depressed levels of political
participation.
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population, nearly four million people, is considered LEP.”® A majority of six Asian American
groups are LEP: Vietnamese, Hmong, Cambodian, Laotian, Bangladeshi, and Taiwanese.” More
than one out of three Koreans, Chinese, Thai, Indonesians, and Malaysians and more than a fifth of
Filipinos, Japanese, Asian Indians, and Pakistanis are LEP, or not fluent in English,”®

More than 1.2 million Asian American children between ages 5 and 17 are language
minorities. More than one out of five Asian American children ages 17 years and younger are
considered limited English proficient. The effects of LEP are experienced differently across sub-
ethnic lines. A majority of Hmong children and a third or more of Bangladeshi, Cambodian, and
Vietnamese children are LEP. A fifth or more of Pakistani, Korean, Malaysian, and Chinese
children are LEP.” In order for these children to become fluent in English so that they can
participate in society, including voting, they need to have adequate, if not better, English language
instruction while in school.

Unfortunately, Asian American children are not receiving the English instruction they need.
The supply of qualified bilingual educators is not enough to meet the demand of Asian American
LEP students. For example, in 1997, California only had 72 certified bilingual Vietnamese teachers
for 47,663 Vietnamese-speaking students (ratio = 1:662), 28 certified bilingual Hmong teachers for
31,165 Hmong-speaking students (ratio = 1:1,113), and 5 certified bilingual Khmer teachers for
20,645 Khmer-speaking students (ratio = 1:4,129). In 1986, a successful class action was brought
on behalf of 6,800 Asian American English Language Learner (ELL) students.® One of the
plaintiffs was a Cambodian refugee enrolled in English-only English as a Second Language (ESL)
courses who was placed in a ¢lass for mentally handicapped students after failing to make progress
for three years. The 1986 consent decree required the school district to review all placements of
ELL Asian American students, including assessment and communication in their native language,
revisions to ESL curriculum, recruitment and training of ELL instructors fluent in Asian languages,
and all communications with parents in their native languages. Students are not being properly
served as mandated under Lau v. Nichols, and we find Asian American children growing up to
become Asian American adults who are not fluent in English,

Asian American immigrants understand that learning English is a path to better earnings and
opportunities. Basic adult ESL classes offered generally assist new Americans to become
functionally fluent. Because little, if anything, is being offered for those seeking to become more
than functionally fluent, many new citizens are not able to learn English to the level where they
comfortably understand complex voting materials.

Many Asian American adults who want to learn English find that it can be difficult to do so
through no fault of their own. As Dr. James Tucker testified during the House Judiciary
Subcommittee on the Constitution legislative hearing, educational discrimination is compounded by

7 Asian American Justice Center, A Community of Contrasts: Asian Americans and Pacific Islanders in the United
;S;mtes Demographic Profile 11 (2006).
Id

1

s )2’.S. v. Sch. Dist. of Philadelphia, Case No. 85-6924 (E.D. Pa. 1986) {noting consent decree continued by stipulation
in 2001).
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the absence of sufficient adult ESL programs.®’ Some of the examples he noted of places with
significant and/or growing populations of Asian Americans are:

. In Boston, the average waiting time is 6-9 months. Some adults have to wait as long
as 2-3 years.
. In Las Vegas, the largest ESL provider reports that the average waiting time for adult

ESL classes ranges from one to four months.

. In the metropolitan New York City region, the need for adult ESL courses is
estimated to be one million. Less than half (41,347) of the adults were able to enroll
with over one hundred providers in 2005 due to inadequate numbers of classes.
Most adult ESL programs no longer keep waiting lists because of the extreme
demand, using lottery systems instead. The lottery system turns away at least three
out of every four adults interested in taking an adult ESL class. In 2001, a survey of
the few providers who still maintained waiting lists found that there were 12,000
adults on the lists, with an average waiting time of at least six months.

As these figures show, there are simply not enough available classes to meet the high demand of
many Asian Americans for instruction in English language acquisition. As a result, many Asian
American citizens are not receiving the educational opportunities they need in order to fully learn
the English language and thus are being marginalized in the voting process due to the complicated
voting materials and procedures involved.

AAJC commends the Senate’s leadership in recognizing the continuing discrimination faced
by minority voters, including Asian Americans, and for reauthorizing and restoring the VRA,
including Sections 5 and 203, for 25 more years as a congruent and proportional exercise of its
powers.

Section §

AAJC is supportive of 8. 2703's renewal for 25 years and restoration of Section 5 of the
VRA. We commend the Senate’s leadership for restoring the strength of Section 5 by addressing
two Supreme Court decisions that have significantly narrowed Section 5’s effectiveness. S. 2703
rejects the Court’s holding in Bossier 1l by clarifying that a voting rule change motivated by any
discriminatory purpose cannot be precleared. S. 2703 also partly rejects the Court’s decision in
Georgia v. Ashcroft, by restoring the pre-Georgia v. Asheroft standard to protect the minority
community’s ability to elect their preferred candidates of choice. The renewal and restoration of
Section 5 is important to the Asian American community.

Section 5 applies to numerous voting changes in covered jurisdictions, including
redistricting, annexation of other territories or political subdivisions, and polling place changes,
which can have an immense impact on local politics in particular and on Asian American

¥ See A Bill to Reauthorize and Amend the Voting Rights Act of 1965: Part I of 16 (May 4, 2006): Legislative Hearing

on HR. 9, Before the Subcomm. on the Constitution of the H. Comm. on the Judiciary, 109th Congress (testimony of
gr. James Thomas Tucker).
Id.
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communities’ ability to participate in the process. In jurisdictions that are covered by both Sections
5 and 203, Section 5 complements the enforcement of Section 203. Jurisdictions that are covered
by both Sections 5 and 203 must obtain preclearance from the Justice Department before
implementing any change in a language assistance program. For example, when the New York City
Board of Elections refused to provide fully translated machine ballots, the Justice Department,
acting pursuant to Section 5, compelled the Board to compl;' with Section 203 by providing
machine ballots with all names transliterated into Chinese.?

As the Asian American community continues to grow and move, Section 5 will become
increasingly relevant to Asian Americans. Asian Americans are one of the fastest growing
populations in America.®® Large numbers of Asian Americans continue to live in California, New
York, and Hawaii.* However, Asian Americans are simultancously moving to different areas of
the United States, including the South., Georgia and North Carolina are among the three fastest
growing Asian American populations.®® In fact, five of the states covered in their entirety and
another four states covered partially by Section 5 are among the top 20 states with the fastest
growing Asian American populations. The remaining covered states all experienced a growth in
their Asian American populations,®’

With this demographic shift, we are seeing the continued need for Section 5 coverage to
help combat voting discrimination against Asian Americans in Section 5 covered jurisdictions. For
example, Bayou La Batre, Alabama, is a fishing village of about 2,750 residents, about one-third of
whom are Asian Americans. In the 2004 primary elections, an Asian American candidate ran for
City Council. In a concerted effort to intimidate supporters of this candidate, supporters of a white
incumbent challenged Asian American voters at the polls. The challenges, which are permitted
under state law, included complaints that the voters were not U.S. citizens or city residents, or that
they had felony convictions. The challenged voters had to complete a paper ballot and have that
ballot vouched for by a registered voter. The DOJ investigated the allegations and found them to
be racially motivated. As a result, the chailengers were prohibited from interfering in the general
election,sgnd ultimately the town, for the first time, elected an Asian American to the City
Council.

Section 5 is also important to the Asian American community because of the distinct and
unique voice of the community, which sometimes favors different candidates than White voters.”
There have been several examples of differences in voting patterns between Asian American and
White voters:

. The 2003 gubernatorial election in Louisiana suggests that racial issues remain
salient in Section 5 covered jurisdictions. Pre-election polls in the weeks prior to the

¥ Editorial, Minority Rights in the Voting Booth, New York Times, Aug. 19, 1994,
hitp:/select.nytimes.com/search/restricted/article?res=F60910FB3D5D0OC7ASDDDA 10894DC494D81.
¥ http://www.census.gov/Press-Release/wwwirel /archives/race/001839,html.
%% http://www.advancingequality.org/files/census_handbook.pdf - Summary - p.i.
:: ;x;tp://www.advancingequality.org/ﬁles/census_handbook.pdf - Table 9 - p. 10,
% DeWayne Wickham, Why Renew Voting Rights Act? Alabama Town Provides Answer, USA Today, Feb. 22, 2006,
x}93A available at http://www.usatoday.com/news/opinion/editorials/l006-02-22-forum-voting-act_x.htm.

In many cases, the major opponents to Asian American candidates are white voters. Christian Collet, Bloc Voting,
Polarization and the Panethnic Hypothesis: The Case of Little Saigon, 67 1.Pol. 3 (Aug. 2005).
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November runoff showed now-Representative Bobby Jindal, an Indian American
Republican supported by George W. Bush and Governor Mike Foster, with a
comfortable lead over Caucasian Democratic Lt. Gov. Kathleen Blanco. Buton
Election Day, Jindal lost to Blanco by the margin of 52% to 48%. Analysis done on
the race showed that a significant number of those who voted for David Duke, the
former leader of the Ku Klux Klan, swung their su%gort away from the non-white
Republican, Jindal, to the white Democrat, Blanco.

. During the 1998 U.S. Congressional 39™ District race in California, Cecy Groom (a
Filipino American Democrat) ran against Ed Royce. While almost 57% of Asian
Americans voted for Groom, over 61% of White voters supported Royce.”

. During the 1998 race for California State Assembly District 60, in which Bob
Pacheco ran against Ben Wong, 61% of Asian Americans voted for Wong, but only
23% of White voters did so.”?

. During the 1998 race for California State Assembly District 68, in which Ken
Maddox ran against Mike Matsuda, 68% of Asian American Pacific Islanders voted
for Matsuda; most White voters supported Maddox (56%).%2

. In a study of Vietnamese American voting patterns in Westminster, California™, the
author found that in every election examined since 1998, racially polarized voting
was evident, with Vietnamese American voters giving their support to Vietnamese
and other Asian American candidates and white voters backing as an opposing bloc
their white opponents.95

= During the highly contested 2000 Westminster City Council race, eight
candidates, including three Asian Americans, ran for two seats. Despite
overwhelming support from Asian American voters, the Asian American
candidates lost to White candidates who were opposed by the Asian
American community.*® This was the case despite the fact that one of the
Asian Americans spent more than the top vote-getter.97

* During the 1998 Westminster mayoral race, five candidates ran for the
position of Westminster Mayor, including a Vietnamese American, Chuyen
Nguyen. While Asian American voters surveyed overwhelmingly supported

* Richard Skinner and Philip A. Klinkner, Black, White, Brown and Cajun: The Racial Dynamics of the 2003 Louisiana
Gubernatorial Election, Forum: Vol. 2: No. 1, Article 3 (2004).

°! Asian Pacific American Legal Center (“APALC”), November 1998 Southern California Voter Survey Report (“Voter
iu[r;ey Report”) (1999), http://www.apalc.org/Nov_1998_Voter_Survey.pdf.

o s
Id
** Westminster, California is home to the largest Vietnamese community outside of Vietnam,
** Christian Collet, Bloc Voting, Polarization and the Panethnic Hypothesis: The Case of Little Saigon, 67 1.Pol. 3
(Aug. 2005).
% See APALC, Voter Survey Report, supra note 90.
*7 Christian Collet, Bloc Voting, Polarization and the Panethric Hypothesis: The Case of Little Saigon, 67 1.Pol. 3
(Aug. 2005).
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him, White voters tended to support Joy Neugebauer and eventual winner
Frank Fry.

*  During the 1998 Westminster City Council race, a republican Vietnamese
American ran for reelection against six white opponents and one other Asian
American candidate. Mayor Frank Fry, a fellow Republican, unleased mail
urging “voters to reject Tony ‘Little Saigon’ Lam” in the non-partisan race.
While he eventually retained his seat as an incumbent of six years, Lam had
to spend almost four times as much as the other incumbent who retained her
seat and who happened to be white.”®

Even in elections where no Asian American candidate is involved, Asian American voters
still tend to vote differently than White voters. According to a Los Angeles Times election 2004
exit poll, 34% of Asian American voters voted for Bush, whereas 64% voted for Kerry. White
voters, on the other hand, voted 57% for Bush and 42% for Kerry.” A November 2002 Southern
California Voter Survey found that, in the 2002 gubernatorial vote, 61% of Asian Americans voted
for Gray Davis, while only 38% of White voters voted for him./® According to a November 2000
Los Angeles Times exit poll, Asian American voters voted 62% for Gore and 37% for Bush. White
voters, on the other hand, voted 43% for Gore and 54% for Bush.'"!

Asian American voters also vote differently than White voters on ballot initiatives that
directly impact the Asian American community.'™ For example, 53% of Asian American voters
voted against Proposition 187, a 1994 initiative in California to ban undocumented immigrants from
public social services, non-emergency health care, and public education. By contrast, 63% of White
voters voted for the initiative. Similarly, 61% of Asian American voters voted against California’s
Proposition 209, a 1996 initiative that bans affirmative action in the state; by contrast, 63% of
White voters voted for the initiative.

Section 203

AAJC commends the Senate’s leadership for extending the language assistance provision,
Section 203 of the VRA, another 25 years in S. 2703. AAJC also commends the Senate’s
leadership for recognizing that the previous method of Section 203 determinations based upon data
from the decennial census long form cannot keep pace with the ever-growing and changing
population and have provided for determinations to be made based upon the annual American
Community Survey on a five-year basis. Because the growth rate and the migration rate show that
today’s society is increasingly mobile, determinations made every five years will help to ensure that
jurisdictions that need coverage continue to be covered and that jurisdictions that no longer need to
be covered because they no longer have a sizeable language minority population with limited
English proficiency will not be required to provide language assistance.

*8 Christian Collet, Bloc Voting, Polarization and the Panethnic Hypothesis: The Case of Little Saigon, 67 1.Pol. 3
(Aug. 2005).

*L.A. Times 2004 Exit Poll, http://www.pollingreport.com/2004.htm.

"% Asian Pacific American Legal Center, Data on Asian Pacific Islander Voters from the Noverber 2002 Southern
California Voter Survey, Nov. 7, 2002, http://www.apale org/2002_voter_survey.pdf.

U L.A. Times 2000 Exit Poll, http://www.pollingreport.com/2000 tm.

"2 LA, Times exit polls.
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Section 203 has been critical to the participation of Asian American voters. Despite the
positive impact of the Voting Rights Act in general and Section 203 in particular, language
minorities still face significant discrimination at the polls when attempting to exercise their right to
vote. Discrimination at the polls can manifest in different ways, including hostile and unwelcoming
environments at the polls and an outright denial of the right to vote. These barriers in addition to
educational discrimination result in extremely depressed voter participation. According to the
Census Bureau, in the November 2004 Presidential Election, Latino voting-age U.S. citizens had a
registration rate of 57.9 percent and Asian American voting-age U.S. citizens had a registration rate
of only 52.5 percent, compared to 75.1 percent of all non-Hispanic white voting-age U.S.
citizens.'® Section 203 remains necessary to remedy the problem of discrimination against Asian
Americans at the polls and to increase their voter participation.

Section 203 is needed to help language minorities overcome another major barrier: The
inability to speak or read English very well. This is the single greatest hurdle that many language
minorities must overcome in exercising their right to vote. Although many language minorities
were born in this country or came here at a very young age, some have trouble speaking English
fluently, often because they received a substandard education and were not taught English in school,
while other language minorities immigrated to this country and have not had adequate opportunities
to learn English.

Because the United States encourages civic engagement, certain persons are exempt from
English literacy requirements when applying for citizenship, such as the elderly who have resided in
the United States for a lengthy period of time'™, the physically or developmentally disabled, and
certain Hmong veterans who helped to save American lives during the Vietnam War and came to
the United States as refugees.'® These citizens are in particular need of language assistance while
voting. For example, Asian American seniors age 65 years and older have the highest rates of LEP
among the major racial and ethnic groups.'™ A majority of Asian American seniors (58% are LEP,
including Filipino, Koreans, and Chinese.'”’ Five Asian American groups have senior populations
that are more than 80% LEP, including Vietnamese, Hmong, Cambodians, Lactians, and
Bangladeshi,'®

s

Overall, 40% of Asian Americans nationwide over the age of 18 have limited English
proficiency, and 77% speak a language other than English in their homes. For certain Asian
American groups, these numbers are well above the national averages. For example, 67%
Vietnamese Americans over the age of 18 have limited English proficiency. For Laotians,

'% U.8. Census Bureau, Table 4a, Reported Voting and Registration of the Total Voting-Age Population by Sex, Race
and Hispanic Origin: November 2004.

' This exemption recognizes the fact that language acquisition is more difficult for the elderly and has potentiaily a
large impact. According to the Department of Homeland Security records, more than 2.25 million of naturalized
citizens between 1986 and 2004 were age 50 or over and thus old enough to qualify for the exemption. Ana Henderson,
English Language Naturalization Requi and the Bili | Assi Provisions of the Voting Rights Act (2006)
(on file with the author).

1% Up to 45,000 Hmong veterans who found with special guerrilla units or irregular forces in Laos and their spouses
were admitted as refugees and were eligible to be exempt, 7d.

1% Asian American Justice Center, 4 Community of Contrasts: Asian Americans and Pacific Islanders in the United
%ates Demographic Profile 11 (2006).
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Cambodians, and Hmongs over the age of 18, over 60% have limited English proficiency.'®
Coupled with the lack of ESL programs, which Congress itself documented during the 1992
reauthorization of Section 203, language minorities are effectively precluded from learning English.

The Section 203 formula triggering coverage is a very rigorous one. It does not presume that
all minority voters need assistance, but considers literacy rates as well as self assessed language
ability. In previous censuses, the Census Bureau asked about English ability in its long form census
questionnaire.''® It determined that respondents tend to overestimate their abilit‘y so only those who
respond that they speak English “very” well are deemed to be truly proficient.!! Once the Census
Bureau determines the population size of LEP citizen voting-age population for a single covered
language, the Bureau then takes into account whether the illiteracy rate of that group is higher than
the national average.'"® In other words, the only persons who are counted for purposes of Section
203 determinations are those that are not fluent in En%lish, of a single language group, citizen,
voting-age AND have Iess than a 5™ grade education.'® Because voting materials are written at a
level that is high school or above, citizens whose illiteracy rate, i.e. the failure to complete the 5th
primary grade, is greater than that of the nation are in 1particular need of assistance and Section 203
is narrowly tailored to capture those citizens in need.'™

Section 203 has proven effective in achieving its objective. According to Attorney General
Alberto Gonzales, Section 203 is a necessary remedy to address disparities in voter registration and
turnout among covered groups. When properly implemented, both Asian American voter
registration and voter participation has increased significantly in covered jurisdictions. The DOJ has
undertaken the most extensive enforcement of the language assistance provisions in the history of
the Voting Rights Act and they have evidence that their enforcement and compliance efforts are
working. For example, in San Diego County, voter registration among Hispanics and Filipinos rose
by over 20 percent after one of DOY’s lawsuits was filed. During that same period, Vietnamese

109 Id

''° The long form census questionnaire has been replaced by the annual American Community Survey, which asks
many of the same questions as the long form census questionnaire, S. 2703 renews Section 203 and keys Section 203
determinations to the new American Community Survey. The same concerns that exist regarding self-responses with
regards to English proficiency for the long form census questionnaire also apply to the American Community Survey.
" Limited-English proficient for the purposes of Section 203 of the Voting Rights Act is defined as the inability “to
speak or understand English adequately enough to participate in the electoral process.” See generally 42 U.S.C. §
1973aa-1a(b)(3)(B). The Director of the Census determines limited English proficiency based upon information
included on the long form of the decennial census. The long form, however, is only received by approximately 17
percent of the total population. Those few who do receive the long form and speak a language other than English at
home are asked to evaluate their own English proficiency. The form requests that they respond to a question inquiring
how well they speak English by checking one of the four answers provided — “very well,” “well,” “not well,” or “not at
all.” The Census Bureau has determined that most respondents over-estimate their English proficiency and therefore,
those who answer other than “very well” are deemed LEP. See H.R. Rep. No. 102-655 at 8, reprinted in 1992
US.C.CAN.772.

"2 ititeracy is defined for these purposes as “receiving less than a fifth grade education.”

'3 As a result, only 16 jurisdictions in seven states are covered for any Asian language. Those jurisdictions account for
more than half of the nation’s Asian American population.

'* Ana Henderson, English Language Naturalization Requirements and the Bilingual Assistance Provisions of the
Voting Rights Act (2006) (showing that the levels of English literacy y to pass lization tests, or pe d
by many native-bom citizens, are far below the level necessary to fully understand election materials) (on file with the
author). Analysis of voter materials, including voter registration and ballot measures, from all 50 states reveals that they

are consistently written at high grade levels and use complex English, ¢.g., contain longer sentences and words as well
as complicated vocabulary and grammar,
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registrations increased by 40 percent. And in Harris County, Texas, the turnout among Vietnamese
eligible voters doubled following the DOJ's efforts in that county in 2004.!"® That same year,
Harris County elected the first Vietnamese American to the Texas state legislature after the county
began fully complying with Section 203. Also, in 2004, over 10,000 Vietnamese American voters
registered in Orange County, which helped to lead to the election of the first Vietnamese American
to California’s state legislature.

Costs of Language Assistance

In a May 1997 study on the costs of Section 203, the General Accounting Office (GAO)
surveyed all 422 jurisdictions and all 28 states covered by Section 203. For the respondents that
provided cost data, the average cost for written assistance was only 14% of total costs, and the
average cost of oral assistance was only 6.5% of total costs.

Notably, some officials responding to the GAO survey stated that they have provided
assistance for so long that it is just part of their process, and they do not track costs separately.
Some jurisdictions even demonstrated that it is possible to provide oral assistance at no or minimal
cost. The GAO reported that other jurisdictions even provided assistance to groups for whom they
were not required to offer assistance.

Research from Dr. James Tucker confirms the GAO findings. Dr. Tucker’s research found,
among other things, that over a majority of jurisdictions incurred no additional costs for either oral
or written language assistance.''® This research also concluded that, after controlling for factors
such as population size and classification of costs, the average percentage of total election costs
attributable to language assistance is 2.9% for oral assistance and 7.6% for written assistance. As
Dr. Tucker noted in his testimony during the House Judiciary Subcommittee on the Constitution
oversight hearing on Section 203, these averages are nearly equal to or below the original costs
reported by GAO based on the 1984 elections and relied upon by Congress to extend Section 203 in
1992.

Opponents of the Voting Rights Act and Section 203 in particular continue to argue that
providing language assistance to voters with limited English proficiency is prohibitively costly.
The evidence presented in the GAO study and the recent research conducted by Dr. Tucker rebuts
this contention. According to these reports, costs were minimal in most cases and certainly
manageable.

Constitutionality of Section 203

Section 203 is constitutional. The text of Section 203 states that, in enacting this provision,
Congress relied on its enforcement powers under the Fourteenth and Fifteenth Amendments to the

'3 Alberto R. Gonzales, U.S. Attorney General, Prepared Remarks at the Anniversary of the Voting Rights Act, Lyndon
B. Johnson Presidential Library Austin, Texas (Aug. 2, 2005).

" Dr, Tucker's testimony noted that nearly 60% of reporting jurisdictions (91 of 154) reported incurring no additional
costs for providing oral language assistance, and that nearly 55% of reporting jurisdictions (78 of 144) reported
incurring no additional costs for providing written language assistance.
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United States Constitution.!!” Legislation that relies on Congress’s enforcement powers under the
Fourteenth and Fifteenth Amendments must be intended to address the type of discrimination
proscribed by those Amendments. Where Congress addresses such harms, Congress has very broad
legislative powers.

Congress’s power under these Amendments, though, is not limitless. For legislation to
remain within constitutional limits, the United States Supreme Court recently stated that the test is
whether the legislation is “congruent” with and “proportional” to the improper discrimination that
the statute addresses.'*® In City of Boerne, the Supreme Court identified three steps for determining
whether a statute meets the “congruence and proportionality” standard: (1) identifying the
constitutional protection at issue (discrimination); (2) reviewing the record to determine whether
Congress responds to a widespread pattern of discrimination (congruence); and (3) determining
whether Congress’s response is reasonably proportional to the harm addressed (proportionality).

(1)  First Prong: Identifying Discrimination Addressed By the Legislation

In the case of Section 203, we need to look no further than the language of the statute itself,
which states that “citizens of language minorities have been effectively excluded from participation
in the electoral process. Among other factors, the denial of the right to vote of such minority group
citizens is ordinarily directly related to the unequal educational opportunities afforded them
resulting in high illiteracy and low voting participation.”!!

The legislative history of Section 203 confirms this. In enacting Section 203, the Senate
acted in response to racial discrimination in the voting process and education (and in other “facet]s]
of life”) that result in the disenfranchisement of language minorities.'”® In its 1982 report
supporting reenactment of the temporary provisions of the Voting Rights Act, the Senate found,
based on Supreme Court jurisprudence, that educational disparities are causally linked with
depressed levels of political participation. Courts have recognized this linkage as well.'*!

(ii)  Second Prong: Congruence

After identifying the discrimination addressed by the legislation, the Court then looks at
whether Congress, in enacting the statute, is in fact responding to the stated discrimination or is
acting pursuant to some other motivation.'”? To evaluate Congress’s intent, the Court looks to the
legislative record, which must “identify] a history and pattern” of violations of the constitutional
right at issue.'?

'V See 42 U.S.C. § 1973aa-1a(a) (“Congress declares that, in order to enforce the guarantees of the fourteenth and
fifteenth amendments to the United States Constitution, it is necessary to eliminate such discrimination by prohibiting
these practices, and by prescribing other remedial devices.”).

8 City of Boerne v. Flores, 521 U.S. 507, 51920 (1997).

42 U.5.C. § 1973aa-1a(a).

:z‘l’ S. Rep. No. 94-295, as reprinted in 1975 U.S.C.C.AN. 774, 791-96 (July 22, 1975) (“1975 Senate Report™).

See, e.g., White v. Regester, 412 U.S. 755, 767-69 (1973) (citing both history of discrimination against minorities and
educational and other socio-economic disparities between minorities and whites as factors in concluding that electoral
systems violated the Fourteenth Amendment); Kirksey v. Bd. of Supervisors, 554 F.2d 139, 143-46 (5th Cir, 1977) (en
banc) (inferring causal relationship between socio-economic disparities and depressed levels of political participation).
12 City of Boerne, 521 U.S. at 531.

'3 T, of Univ. of dla. v. Garrett, 531 U.S. 356, 368 (2001).
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The 1975 Senate Report supporting the enactment of Section 203, and the 1992 House and
Senate reports supporting the most recent extension of Section 203 explicitly state and set forth
findings that prove the purpose of the statute was to address racial discrimination resulting in the
disenfranchisement of language minorities.'”* The 1992 House Report supporting the 15-year
extension of Section 203 states that the extension “is statutory acknowledgement of the continuing
existence of the discrimination that led to the enactment of Sfection] 203.”'* The House found that
educational disparities for certain language minority groups persisted and that these disparities had a
direct and negative impact on those groups’ ability to patticipate in the electoral process. The 1992
Senate Report reached the same conclusions.

The 1975 Senate Report sets forth the many ways in which racial discrimination against
language minorities results in disenfranchisement:'”’

. “Extensive” testimony showed “inadequate numbers of minority registration
personnel, uncooperative registrars, and the disproportionate effect of purging laws
on non-english [sic] speaking citizens because of language barriers.”

. Some jurisdictions did not implement their otherwise liberal local election laws in a
systematic way.

. Local officials would “frighten, discourage, frustrate, {and} otherwise inhibit
language minority citizens from voting,” including intimidation at the polls.

. Other barriers at election polls included failure to locate voters” names on precinct
lists; location of polls at places where minority voters felt unwelcome or
uncomfortable, or which were inconvenient to them; inadequate voting facilities; and
underrepresentation of minority persons as poll workers.

. Lack of proper and equal educational opportunities result in high illiteracy rates and
large numbers of language minorities who are not sufficiently fluent in English to be
able to vote.

In addition, that Report makes clear that Congress’s purpose in enacting Section 203 was not
primarily to remedy educational discrimination, but rather to remedy “the kind of voting
discrimination against language minorities disclosed by the record” as set forth above.

The 1992 House Report contains numerous findings that show Congress’s concern in
renewing Section 203 was to address the inequality of access to the political process that results
from, inter alia, educational disparities, which is mirrored by the findings in the 1992 Senate
Report. The 1992 House Report reiterated the conclusion of the 1975 report that “the denial of the
right to vote is ‘directly related to the unequal educational opportunities afforded . . . [to language

124 5. Rep. No. 94-295.

" HLR. Rep. 102-655, as reprinted in 1992 U.S.C.C.AN. 766, 766 (July 8, 1992) (*1992 House Report™).
23, Rep. 102-315, 1992 WL 163390, at 4-10 (July 2, 1992) (*1992 Senate Report”).
7. Rep. No. 94-295, as reprinted in 1975 U.S.C.C.AN. 774, 790-96.
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minorities), resulting in high illiteracy and low voting patticipation.””'?® The Report found t}l;g
following evidence of the educational inequalities that lead to the denial of the right to vote:

. LEP groups receive poorer education than the general public.

. Significant funding shortages in local school systems result in the unavailability of
ESL classes for LEP students.

. Even fewer ESL classes are available for voters who are no longer in school.

. Deficiencies in educational opportunities to learn English pose a particular problem
for the elderly (who have the right to vote).

. De facto segregation for LEP groups remains a pervasive problem in many state and
local school systems.

. The United States Commission on Civil Rights recently had determined that “[t}he
education of Asian American immigrant children in our public schools is beset with
serious problems. Schools face critical shortages of bilingual and [ESL] teachers and
counselors for most Asian immigrant groups. Racial tensions are festering in
schools, and little is being done about them. Many Asian American students are
leaving our schools with below-average English proficiency.”

The record currently before the Senate, as well as the testimony presented here,
demonstrates that the same discriminatory problems identified both in 1975 and 1992 by Congress
that Section 203 was intended to redress still exists today.

(iii)  Third Prong: Proportionality

The Court finally compares the legislation at issue with the documented record of
constitutional violations to determine whether the legislation is “so out of proportion to a supposed
remedial or preventative ob}ect that it cannot be understood as responsive to, or designed to prevent,
unconstitutional behavior.”'*® In evaluating proportionality, the Court has not enunciated any
required factors to be examined. For example, the Court has not required that the legislation be
“narrowly tailored” to remedying the identified discrimination. Instead, the latitude granted to
Congress depends on the egregiousness and pervasiveness of the constitutional violations.

Section 203 is sufficiently proportional to the discrimination it seeks to address. The 1992
House and Senate had ample evidence to support the proposition that Section 203 is proportional to
the very real problem of educational and voting discrimination. The 1992 House Report and the
1992 Senate Report both found that the remedial provisions of Section 203 had done much to cure
these inequities. Specifically, statistics showed that, for the covered language minorities, “[Section]
203 has served as a catalyst for increased voter participation.”"! Although there are no federal
requirements that polling data be kept on the Asian American language minorities, then-recent exit

' HR. Rep. 102-655, as reprinted in 1992 U.S.C.C.A.N. 766, 769.
2 14 at 767-70.

3 Tenn. v. Lane, 541 U.S. 509, 533 (2004).

BUHLR. Rep. 102-655, as reprinted in 1992 U.S.C.C.AN. 766, 770.
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polls conducted in Los Angeles and New York indicated that upwards of 80% of Asian American
voters felt that language assistance materials would be “helpful” and likely would increase their
participation in the electoral process.'*? The Report also noted that, in the decade preceding the
renewal effort, continued voter discrimination was further evidenced by the fact that three of the
four covered language minorities had brought many successful civil actions seeking to enforce the
provisions of Section 203.'*

More recent testimony indicates that Southern California exit polls revealed that the
percentage of voters more likely to vote if they receive language assistance has increased from 43%
in 1998 to 54% in 2000.”** In the November 2004 general election, over one-third of Asian
American voters used language assistance.'® Moreover, between December 1999 and August
2003, the percentage of voters in Los Angeles County overall who requested language assistance
increased by 38%, and Asian American voter registration in California increased by 61% from the
November 1998 election to the November 2004 election, with a 98% increase in turnout from Asian
American voters.”* Testimony during the House hearings also noted that almost one-third of
responders in an exit poll of Asian American voters in 2004’s presidential election stated that they
needed some form of language assistance in order to vote, and that the greatest beneficiaries of
language assistance (46%) were first-time voters."”’ Finally, since 2001, the current Administration
filed more language assistance cases under sections 4 and 203 than in the entire previous 26 years,
with each and every case being successfully resolved with comprehensive relief for affected voters.
The lawsuits filed in 2004 alone provided comprehensive language assistance programs to more
citizens than all previous sections 203 and 4(f)(4) suits combined and include the first lawsuits ever
filed under section 203 to protect Filipino and Vietnamese voters,'®

The Congressional record developed thus far, and the evidence presented in this testimony,
already has substantial evidence demonstrating that Section 203 is proportional. The evidence
shows that language assistance has been successful in increasing voter participation and minority
representation and that language assistance still is needed because discrimination against Asian
Americans continues to occur.

Observer & Examiner program

AAIJC agrees with S. 2703’s elimination of federal examiners since examiners have not been
appointed to jurisdictions certified for coverage in over twenty years. AAJC also supports the
renewal of the observer coverage.

32 1d at 771,
3 1d at 772.
" The Voting Righis Act: Section 203 ~ Bilingual Election Requirements, Part I: Hearing Before the Subcomm. on the
gson;titution of the H. Comm. on the Judiciary, 109th Cong. 1352 (Kwoh Letter at 7).

Id
%8 Id at 1353-1354 (Kwoh Letter at 8-9).
7 The Voting Rights Act: Section 203 ~ Bilingual Election Requirements, Part I Hearing Before the Subcomm. on the
Constitution of the H. Comm. on the Judiciary, 109th Cong. 1352 (Fung Written Testimony at 3).
13 See A Bill to Reauthorize and Amend the Voting Rights Act of 1965: Part 1f of 16 (May 4, 2006): Legislative
Hearing on HR. 9, Before the Subcomm. on the Constitution of the H. Comm. on the Judiciary, 109th Congress
(testimony of Rena J. Comisac).
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Expert Witness Fees and Expenses

AAJC commends leadership for authorizing the prevailing party to also recover expert costs
as part of the attorney fees in voting rights cases. Because it is virtually impossible to prove a VRA
violation without expending thousands of dollars for expert witness testimony, recoverable expert
witness fees affirm Congress’ intent of assuring access to the courts by victims of voting
discrimination.

Strengthening S. 2703 and the Reauthorization of the Voting Rights Act

Lowering the Numerical Trigger for Section 203

AAJC recommends that the Subcommittee consider strengthening Section 203 by lowering
the numerical threshold for coverage from 10,000 in S. 2703. A lower numerical threshold will also
decrease the potential that the ACS, which will replace the decennial long form census, will
undercount language minorities. Unlike the decennial census long-form survey, the ACS will not
be conducted in any Asian languages. Because 36% of the Asian American population has limited
English proficiency, an English and Spanish-only ACS will likely result in an undercount of Asian
American language minorities. Additionally, ACS forms are sent to only a small sample of the
population, which means that few language minorities receive the form. This may result in the ACS
collecting insufficient sample sizes for proper statistical analysis, further increasing the probability
that the ACS will undercount Asian American language minorities. Thus, the likelihood of an
undercount justifies lowering Section 203’s numerical threshold from 10,000.

For example, lowering the threshold to 7,500 would trigger coverage for several Southeast
Asian American communities.”* The current 10,000 numerical benchmark has largely left out this
significant portion of the Asian American community — the Southeast Asian American community,
which largely consists of Americans from Cambodia, Laos and Vietnam. '** Their characteristics
include high levels of limited English proficiency and low levels of educational attainment, as well
as low voter turnout.'!

For the Southeast Asian American community, educational attainment remains low,
especially for the Cambodian, Laotian, and Hmong communities,'” Census data show that over
25% of Cambodians, 45% of Hmong, and 23% of Laotians have had no formal schooling,
compared to 1% of the overall population. Similarly, Census data shows that only 9% of

¥ Nine additional Asian American populations in California, Hlinois, New York, and Washington would currently be
covered under Section 203 for Asian language assistance if a 7,500 threshold had been in effect when the 2002
determinations were made. All but one of those populations resides in counties that are already mandated to provide
voting assistance in one or more Asian languages. Another six populations would have been covered for Spanish
language assistance in Illinois, New Jersey, Ohio, Texas, Virginia and Wisconsin. Although several of these
populations will have reached the 10,000 threshold by 2010, several other populations will not have reached the 10,000
threshold and will not be covered after the next coverage determinations are made — unless the threshold is lowered to
7,500.

" Vietnamese Americans are covered by Section 203 in a few jurisdictions, but other Southeast Asian American
language minority groups have not been covered thus far,

'*' These communities clearly fall within the group of citizens Congress intended to protect and empower under Section
203 of the Voting Rights Act.

"2 The data cited below are taken from U.S. Census 2000, Summary Files 1 through 4. Figures are for the inclusive
Asian American (but not Pacific Islander) population (single race and multi-race combined).
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Cambodians, 7% of Hmong, and 8% of Laotians obtain at least a bachelor’s degree, compared to
24% of the overall U.S. population. The impact of these low rates of educational attainment on
electoral participation is exacerbated by the fact that 53% of Cambodian households, 58% of
Hmong households, and 52% of Laotian households are LEP.'*?

Three more Southeast Asian American communities would have been covered in the 2002
coverage determinations based on the 2000 census data if the threshold had been 7,500 then,
including the Cambodian American population in Los Angeles County. Section 203 coverage of
this population alone would allow 17% of the nation’s total Cambodian American population to
benefit from language assistance. Contrarily, if the threshold remains at 10,000 when the next
coverage determinations are made in 2012, zero percent of the nation’s Cambodian American
population will benefit from language assistance. A lower threshold of 7,500 will also trigger
coverage for two more Southeast Asian American communities that were not at 7,500 after the 2000
census, but will likely be after the 2010 census and ACS.

Section 203 currently covers several cities traditionally known for their significant Asian
American populations, including Los Angeles, California’s Bay Area region, New York, Chicago,
and Seattle. Section 203 coverage has also been triggered in cities with emerging Asian American
populations, including Houston and San Diego. However, without a lower threshold, Section 203
will likely to continue to omit from its coverage other emerging Asian American populations in
places such as Boston and Dallas. It is important for Congress to consider strengthening Section
203 so that it protects Asian American voters in these emerging population areas. A lower
threshold would result in minimal additional costs.

Deployment of Federal Observers to Section 203 Jurisdictions Where Discrimination Is
Documented

AAJC recommends that the Subcommittee consider whether the Attorney General should be
able to deploy federal observers to Section 203 jurisdictions where discrimination or interference
with the right to vote in connection with upcoming or recent elections has been documented under
the Federal Observer program. As Barry Weinberg, Former Deputy Chief and Acting Chief of the
Voting Section at DOJ, testified to at a hearing by the House Judiciary Subcommittee on the
Constitution, the need for federal observers to document discriminatory treatment of racial and
language minority voters in the polls has not waned. Mr. Weinberg further testified that minority
language voters suffer additional discriminatory treatment when people who speak only English are
assigned as polling place workers in areas populated by language minority voters. This fact is
supported by years of community monitoring done by NGOs, including AAJC and its affiliates,
which document complaints of widespread discrimination against language minorities across this
country, such as:

¢ Challenges against Asian American voters at the polls alleging voters were not U.S. citizens
or city residents, or that they had felony convictions because they looked “foreign™ where
voters were pulled from voting lines and forced to show passports or citizenship papers
before they could vote.

3 Asian American Justice Center, A Community of Contrasts: Asian Americans and Pacific Islanders in the United
States Demographic Profile 11 (2006).
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o Poll workers treating Asian American voters with limited English proficiency
disrespectfully, refusing to allow them to use an assistor of choice, and improperly
influencing, coercing, and ignoring their ballot choices.

¢ Poll workers being hostile or out rightly racist to Asian American voters and language
assistance, refusing to allow them to vote or refusing to provide language assistance as
mandated by law.

While federal observers have been sent to areas to monitor elections on behalf of language
minority citizens, it has mostly been as a result of court orders because the Attorney General can
only certify jurisdictions that are covered by Section 5. The only recourse DOJ has to monitor
elections on behalf of language minorities is to send attorney monitors. Federal observers have
special access to polling places under the authority of the Voting Rights Act even where access to
DOJ attorney monitors is otherwise barred by state laws. It is precisely inside the polling site that
fanguage minority voters experience discrimination by poll workers or even other voters, who
degrade them, use racial slurs when speaking to them, challenge their right to vote, or refuse to
assist them — simply because they believe the Asian American voter looks “foreign”.

If federal observers were allowed into Section 203-covered jurisdictions, they would be able
to document these discriminatory and intimidating incidents. As Mr. Weinberg testified, these facts
are crucial and irreplaceable in the enforcement of the Voting Rights Act.

Finally, providing the Attorney General the authority to dispatch federal observers where
incidents of discrimination and intimidation have been reported in Section 203-covered jurisdictions
would not result in mandatory increases in the cost of the federal observer program. This
modification would not mandate that the Attorney General deploy federal observers to every
Section 203 covered jurisdiction. Rather, federal observers would only be deployed to jurisdictions
where there has been evidence of voting discrimination, providing the Attorney General with
another tool to combat voting discrimination. While the DOJ has been able to enforce the language
minority provisions of the Voting Rights Act without federal observers in Section 203 jurisdictions,
one wonders how much more — both qualitatively and quantitatively — could be achieved if the
Attorney General deployed federal observers to Section 203 jurisdictions where discrimination has
been documented.

Conclusion

On behalf of AAJC, T want to thank the Committee for the opportunity to provide a written
statement on S. 2703 and its importance to the Asian American community. As this Committee
knows, these provisions are essential to ensure meaningful and fair representation as well as equal
voting rights for all Americans. The VRA helps remedy the continued discrimination experienced
by Asian American voters. Because the expiring provisions are targeted to those areas with the
most need, they are congruent and proportional to the discrimination experienced by minority
voters. We are honored to be able to share our thoughts on the bill with the Committee. In
particular, we are pleased to offer our support of S. 2703. I look forward to working with you to
ensure its reauthorization by the end of this year.
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September 25, 2002 Wednesday
SECTION: NATIONAL POLITICAL NEWS
LENGTH: 808 words
HEADLINE: 30 States Have Multilingual Ballots
BYLINE: DEBORAH KONG; AP Minority Issues Writer

BODY:

Los Angeles County is urging its citizens to vote, vota, bumoto or hay bo phieu. In fact,
residents there will have seven languages to choose from when they cast their ballots on
Election Day: English, Spanish, Tagalog, Vietnamese, Chinese, Japanese and Korean.

Los Angeles is among 296 counties and municipalities across the country that are
required by law to offer multilingual ballots because the local population is so diverse.

A decade ago, 248 counties had to offer bilingual or multilingual ballots under the
federal Voting Rights Act. A new list was issued at the end of July, dropping some places
but adding 75 others and creating challenges for elections officials.

In some counties facing the requirements for the first time, a scramble is on to find
bilingual poll workers. Others are wondering how to produce ballots in American Indian
languages that emphasize spoken over written formats. Several counties are worried
about extra costs.

Critics, meanwhile, say English is America's language and providing services in other
tongues fosters division. Proponents contend language assistance protects minorities and
encourages them to exercise their right to vote.

"Every vote counts, as the 2000 Florida elections showed, and it is critical that those who
are limited English-proficient be able to cast their vote," said Glenn Magpantay, staff
attorney at the Asian American Legal Defense and Education Fund in New York.

The federal law applies to counties and municipalities where either 10,000 people or
more than 5 percent of voting-age citizens speak a minority language. That group must
have an illiteracy rate above the national average and members who report on census
forms they don't speak English very well.

All election services the counties provide in English - absentee and regular ballots,
instructions, voter information pamphlets, poll workers - must also be supplied in the
minority language. Communities in 30 states must comply with the law.

In Denver County, Colo., officials are worried about finding 200 bilingual poll workers
by November, said Alan McBeth, spokesman for the Denver Election Commission. So
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far, they've got just 60.

Officials also haven't figured out how to fit a Spanish-language version of the ballot on
voting machines’ electronic screens, which can display only a limited amount of text,
McBeth said.

Election Commissioner Jan Tyler estimates Spanish assistance will add up to $80,000 to
the more than $500,000 it now costs to conduct an election. Denver will comply with the
requirements, but Tyler - the granddaughter of Polish immigrants - doesn't agree with
them.

"It's un-American to have to print ballots in other languages," she said. "I empathize
completely with the immigrant experience. I still believe that people should learn to
speak the language.”

Elections officials in 17 states where American Indian languages are spoken face their
own set of problems.

Many American Indian tribes have only recently adopted written forms of their
languages, said Inee Yang Slaughter, executive director of the Indigenous Language
Institute in Santa Fe, N.M.

Slaughter said it might be more effective in some cases to translate the ballots orally,
"because the written format is fairly new for many people, especially perhaps the elders."

In South Dakota, Roberts County Auditor Dawn Sattler is hoping for guidance on
providing materials in Sioux at a meeting with the Justice Department later this month.

"I have no clue," what to do, she said. "If it's hard to write it down, how are you supposed
to have your ballots printed up?"

Some counties have to provide ballots in more three or more languages. In Santa Clara
County, Calif., for example, the election will be held in English, Spanish, Chinese,
Tagalog and Vietnamese.

Los Angeles' seven options are the most. Its March primary cost $22.6 million, including
about $3.3 million to produce multilingual ballots and hire bilingual poll workers, said
Grace Chavez, spokeswoman for the registrar of voters.

Washington D.C.-based U.S. English, Inc., says money spent on language assistance
could be better used to teach newcomers English.

"We've always been able to communicate with one another through a common language,
English," said spokeswoman Valerie Rheinstein. "You start whittling away at that, and
you're going to have problems."

But Francisca Nunez, 65, is looking forward to using a Spanish-language ballot when she
votes in Montgomery County, Md., in November.

"It's good that they translate the ballot," said Nunez, who moved to the United States
from the Dominican Republic more than 20 years ago. "A lot of people don't go to vote
because the vote is not in Spanish and they don't understand."
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The Associated Press State & Local Wire
January 16, 2005, Sunday, BC cycle
SECTION: State and Regional
LENGTH: 406 words
HEADLINE: Harris County cracking down on voting by non-U.S. citizens
DATELINE: HOUSTON

BODY:
Officials are investigating how at least 35 foreign citizens, and possibly dozens more,
were allowed to vote in elections in Harris county,

One of those illegal voters was a 73-year-old Brazilian woman whose registration was
canceled in 1996 after she acknowledged on a jury summons that she was not a U.S.
citizen.

But the following year she was again given a new voter card, which wasn't discovered
until recently. Records show that since 1997 the woman voted at least four times in
general and Democratic primary elections, most recently in November.

Last year, at least 35 foreign citizens either applied for or received voter cards by
checking a box on the application saying they were U.S. citizens, said Harris County Tax
Assessor-Collector Paul Bettencourt, who also is the county’s voter registrar.

"If they check yes and they're not a citizen, there is no database that is open to the public
that 1 know of that you can check against,” he said.

Bettencourt is investigating at least 70 other possible violators and will send a list of
suspected offenders to the Harris County district attorney.

Bettencourt said he believes the majority of non-citizens registered to vote were signed
up by third party groups conducting mass voter-registration drives and there was
probably no intent to deceive his office.

The best way to ensure that foreign citizens are unable to continue registering and voting
is to have Congress pass a federal law setting up some form of citizenship verification, he
said.

The Federation for American Immigration Reform, a Washington-based group that
advocates reduced immigration, wants a "national citizenship verification procedure” to
ensure that voters in U.S. elections are citizens.
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"Making false claims of U.S. citizenship is all but impossible to detect,” said federation
president Dan Stein.

Some states and municipalities have allowed foreign citizens living in the United States
to vote. Texas, for example, didn't require voters to be U.S. citizens until 1921.

Several municipalities in Maryland allow foreign residents to vote in local elections.
Similar proposals are under discussion in New York and San Francisco.

But Arizona voters in November passed Proposition 200, which requires, in part, that
new voters provide proof of U.S. citizenship before being allowed to register to vote.
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The Associated Press State & Local Wire
August 8, 2005, Monday, BC cycle
SECTION: State and Regional
LENGTH: 557 words
HEADLINE: Elections officers investgate report that 14 illegal aliens voted
DATELINE: SALT LAKE CITY

BODY:

The Elections Division of the Lieutenant Governor's Office is looking into the report
during last winter's legislative session that at least 14 illegal immigrants may have voted
in an election.

The i1ssue was raised during discussion of legislation on drivers' licenses for
undocumented workers.

Legislative Auditor General John Schaff said more than 58,000 illegal immigrants had
Utah drivers' licenses, nearly 400 of them used their license to register to vote in Utah,
and a sampling of that group revealed at least 14 actually voted in an election.

As a result, the Legislature enacted a measure that provides undocumented workers may
not get a regular driver's license but may get a driving privilege card that is not a valid
form of identification.

Elections director Michael Cragun said he wants information on the possible illegal
voters so county clerks can look at it and take appropriate action.

"If we find we've got someone who is not a citizen who has registered ... someone at the
polling place can challenge their right to cast a ballot," he said. "As far as someone
proven to be a noncitizen who did cast a ballot, that would be referred to the county
attorney for prosecution.”

Schaff said he has received the Election Division's request for records but may only be
able to release them to the attorney general's office.

Assistant Attorney General Thom Roberts said his office might try to obtain the
information if the lieutenant governor can't.

While lawmakers originally said they'd seek a more in-depth audit, Sen. Curt Bramble,
R-Provo, who sponsored the legislation, has since said the audit served its purpose by
identifying a problem and the legislation was designed to solve it. Bramble has said any
follow-up should by handled by state investigative agencies.
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A Department of Public Safety investigation, a joint effort with U.S. Immigration and
Customs Enforcement and U.S. postal inspectors, has since been closed, according to Sgt.
Dale Neal of Highway Patrol Investigation.

Neal said two suspects are being sought for federal mail and being in the country
illegally. They allegedly charged people $800 to help them get a driver's license in Utah.

Activists on both sides of the immigration debate said they have tried unsuccessfully to
gain access to the voter registration information mentioned in the auditor's survey.

Frank Cordova, director of Utah Coalition of La Raza, said the survey was inconclusive
but "has implicated the entire Latino community. They've made us all look suspicious
and legally ineligible voters. That isn't true.”

Cordova said he and others have worked for several years to register voters and have
worked closely with Salt Lake County elections officials. It has always been made clear
that only citizens can vote, he said.

Cordova said he wants to know "how many people registered, where they registered and
if there is some fraud going on. Right now there's no answer to any of those."

Russell Sias, vice chairman of Utahns for Immigration Reform and Enforcement, has also
been trying to access the information. Sias believes there are more undocumented
individuals voting than the audit suggests, and he would like to see a full audit of the
state's voter rolls.
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Men Get Jail Time In Milwaukee Tire-
Slashing Case

= Save It
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(AP} MILWAUKEE A judge admonished a congresswoman's son and three other Democratic campaign
workers for interfering with voters' civil rights as he sentenced them to jail Wednesday for puncturing the

tires of some Republican vans on Election Day 2004.

Judge Michael B. Brennan exceeded the recommendation of prosecutors in sentencing the four men to jail

time ranging from four to six months for misdemeanor property damage.

"Voter suppression has no place in our country," Brennan told the defendants in Milwaukee County Circuit

Court. "Your crime took away that right to vote for some citizens."
The Republican Party wanted to use the vans to transport voters to the polls during the presidential election.

The men, including the son of U.S Rep. Gwen Moore, D-Milwaukee, had pleaded no contest in January to

misdemeanor property damage in a plea agreement with prosecutors who recommended no jail time.

Brennan told Moore's 26-year-old son, Sowande A. Omokunde, he was impressed by his expression of

remorse and gave him the lightest sentence of four months in jail.

The judge cited prior criminal records when sentencing Michael Pratt, the son of former acting Milwaukee

Mayor Marvin Pratt, and Lewis Caldwell to six months in jail.

Pratt, 33, was convicted of hazing in Walworth County in 1995 when he was a student at the University of
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Wisconsin-Whitewater. Caldwell, 29, was convicted of causing injury when driving while intoxicated in

1999,

Lavelle Mohammad, a 36-year-old father of four, was given five months in jail. All four men were granted
work-release privileges and were each ordered to pay $1,000 in fines, The defendants also paid $5,320 in

total restitution for the damage to the 25 GOP vans.

The defendants were originally charged with felony property damage but accepted plea deals on the lesser
charge as jurors deliberated following an eight-day trial in January. The jury found a fifth worker who did
not accept the plea deal not guilty.

The four men each faced a maximum nine-month jail term and a fine of $10,000 on the misdemeanor.

The state Republican Party had rented more than 100 vehicles that were parked in a lot next to a Bush-
Cheney campaign office to transport voters and poll monitors on Nov. 2, 2004. The vandalism caused some
delays in the GOP's Election Day work as party workers rounded up other vehicles. Democrat John Kerry
won Wisconsin's 10 electoral votes in a close race.

Brennan told the four that "partisanship is not an excuse for breaking the law."

State Republican Party Executive Director Rick Wiley argued for more than probation during the

sentencing hearing.

"This was a crime that warrants more punishment than what the plea agreement spells out," Wiley told the

judge. After sentencing, Wiley said the jail sentences should deter people from similar crimes.

Moore, who was in the courtroom for her son's trial, commented only briefly when leaving the courthouse.
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"1 love my son very much. I'm very proud of him. He's accepted responsibility," she said.

The attorneys for the four defendants chronicled their clients' acts of kindness and volunteer efforts when

arguing for leniency.

Rodney Cubbie, Pratt's attorney, talked about his client's social work in the foster care system and his

desire to earn a second master's degree in order to teach, Cubbie argued for a fine and community service.

Omokunde told the judge that no one has the right to commit a crime in heat of a political battle.

"Your honor, [ crossed the line," he said.
Gretchen Ehlke

(€ 2006 The Associated Press. Afl Rights Reserved. This material may not be published, broadcast,
rewritten, or redistributed.)
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ELECTION 2004: Latino voters challenged

Scheme to get noncitizens on rolls alleged
Atlanta Journal-Constitution, The (GA)
October 28, 2004

Author: TERESA BORDEN

Staff

Willacoochie, Ga. -- Three residents here have made a controversial challenge to Latino
voters in Atkinson County that questions their citizenship.

The challengers say they discovered a county commissioner’s apparent scheme to have
noncitizens register to vote and then cast ballots for him. The commissioner, Jerry Metts,
has been indicted on seven counts of felony unlawful ballot possession related to the July
20 primary elections. He has pleaded not guilty.

The issue raises voting rights questions on the eve of a presidential election in which the
Latino vote is expected to significantly influence both the turnout and the results. And it
comes at a time of heightened concern over intimidation of minority voters. The question
is, when does a legal challenge to a person's voting status become discrimination on the
basis of ethnicity.

The noncitizens who voted, most of whom are legal residents, now worry that they might
be deported because of what they say Metts persuaded them to do.

"He really got us into a problem,” said Miguel Angel Conireras, a legal resident who is
applying for citizenship. "He well knew that we were not supposed to vote. We told them
we couldn't and, to get him to go away, we gave him our information.”

But Clarissa Martinez, of the National Council of La Raza, said past allegations of voting
by illegal immigrants or legal residents have been found questionable.

Latinos in Atkinson who are citizens are angry because, they say, they are being forced to
prove their citizenship even though they have done nothing illegal.

"Because of the mistakes of others, we all now have to carry the blame," said Atanacio
Gaona, a citizen naturalized in 1998 who pastors a small Pentecostal church in
Willacoochie. "I feel like those citizens are now proving to me that I am not really a
citizen. I should only have to show those documents to immigration officials.”

The Atkinson County registrar in Pearson has scheduled a heating at 6 p.m. today to sort
out the voter challenge.

The controversy also puts the spotlight on Proposition 200, an Arizona initiative -- being
watched closely by groups here that favor tighter immigration controls -- that would
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require every voter there to show proof of citizenship before voting.

"I think it's a great idea," said Jane Russell, president of Georgians for Immigration
Reform. "It's only common sense that the right to vote should be restricted to people who
are legally here and are citizens."

Papers signed

The Atkinson County dustup began several months ago, when Metts, a two-term
commissioner, faced Roland Mitchell Jr., another Democrat, for the District 3 County
Commission seat. Because there was no Republican contender, the primary race was to
decide the post.

Contreras and others say Metts approached them about voting weeks before the election.
Celestino Gaona, Atanacio's brother, who is a legal resident but has not been naturalized,
says he told Metts he could not vote because he was not a citizen. But Metts insisted that
Gaona could vote if he had a driver's license and a Social Security card.

He said Metts took the documents and began typing on a laptop computer. A few days
later, he says, Metts was back at his door, offering to help fill out papers Celestino Gaona
had received by mail that day. He says he let Metts tell him exactly what to write, and
then Metts offered to mail the papers for him. He now believes the papers were an
absentee ballot.

Lazaro Cardosa, another legal resident, said the same thing happened to him. Now he is
afraid. "That man hoodwinked us," Cardosa said.

Philip Liles and Frank Sutton, two of the voter challengers, supported Metts' opponent.
They say they got curious when, during the vote counting, they realized District 3 had a
large number of absentee ballots. Sutton then heard some Hispanics had registered to
vote but might not qualify.

They asked the registrar for a list of Hispanic voters in the county and had a Hispanic
friend point out those who were citizens. They filed a challenge against all Hispanic
voters whom they did not know to be citizens, a total of 96.

"Our intent is not to profile any group of people,” Liles said of the challenged voters.
“This is not totally their fault. We don't have any intent to pursue charges against any of
them."

Metts says he did nothing wrong, that like other candidates, he helped people register to
vote. He says he told no one to vote without citizenship. If people marked "citizen" on
the application, he said, that was something for the secretary of state to check.

Intimidation possible
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Caught in the middle are the county's Latinos, some of whom may have committed a
felony without knowing it. A Georgia Bureau of Investigation agent who looked into the
case said he did not investigate that aspect of it, only the part involving Metts' possible
handling of ballots.

Leslie Lobos, an attorney with Atlanta's Mexican American Legal Defense and Education
Fund office, said that challenging voters' qualifications on the basis of their ethnicity is
racial profiling, and that has a chilling effect on future voting.

She said that happened in Long County on July 12, when residents there challenged the
citizenship of 48 Latinos. She said only eight showed up at the hearing to contest the
challenge, and fewer than 10 showed up at the polls just a week later. She said there is
also concern that there is a pattern to the challenges occurring just before an election.

"We do know that it exists,” Lobos said. "We hope this won't be used to discourage
voters wanting to participate in this process.”

Caption:
Photo: Miguel Angel Contreras fears his citizenship application may be jeopardized by
the voting scandal in Atkinson County. The papers he is holding challenge his voter
registration. / TERESA BORDEN / Staff
Edition: Home; The Atlanta Journal-Constitution
Section: News
Page: A8
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Punitive approach no longer needed
Lynn Westmorefand - For the Journal-Constitution
Monday, May 29, 2008

The Voting Rights Act of 1965 worked. It changed Georgia dramatically for the hetter.

1 want to see the Voting Rights Act renewed. Like any product crafted in 1965, the law needs updating -
the states that had voting rights abuses 41 years ago aren't necessarily the states that have problems in
20086.

When first passed, the Voting Rights Act overturned the institutionalized discrimination embedded in the
laws of Georgia and other Southern states.

As a result, Georgia today represents a mode! of voter equality for states with diverse populations.

In fact, an academic study documents that black Georgians vote at higher rates than white Georgians.
There are nine black statewide elected officials --- most of whom defeated white opponents --- including
our attorney general, the iabor commissioner and three state Supreme Court justices, one of whom is
chief justice. Four of our state's 13 members of the U.S. House are African-Americans --- two of whom
represent majority-white districts. It would be difficult to find a state with a more diverse group of elected
officials.

Today, our nation's best and brightest African-Americans fiock to Georgia not for Freedom Rides, but for
great opportunities and a high quality of life.

Yet, despite Georgia's revolutionary strides in voter equality, the Voting Rights Act still treats Georgia as if
it's a backward society governed by the laws of Jim Crow.

The original Voting Rights Act created a formula to determine which states were denying minority citizens
their right to vote. Congress applied the formula to the 1964 election turnout numbers and Georgia was
one of several states that essentially failed the test. The law allowed the federal government to approve
or disapprove all election law changes in those states, from redistricting to moving voting precincts.

Renewing the law as it is would keep Georgia in the penalty box for 25 more years. it doesn't make sense
to subjugate Georgia to the whims of federal bureaucrats untit 2031 based on the turnout of an election
featuring Barry Goldwater and Lyndon Johnson.

If Georgia's sins can never be forgiven, should there be an Accused Witch Protection Act that applies only
to Massachusetts? Should our foreign policy treat South Africa as if it's still governed by a racist apartheid
regime?

The U.S. Supreme Court ruled in 1966 that singling out states in the Voting Rights Act was constitutional
only because it was “narrowly tailored” to address a specific problem and "temporary.”

We're already well past "temporary” at 41 years and we've addressed the specific problem.

I'm proposing that Congress update the Voting Rights Act by reviewing states' performance in 2004
elections. Without these changes, [ feel sure the law will be thrown out by the courts because its criteria
are now outdated, arbitrary and decidedly not “temporary.”

The Voling Rights Act has served our nation well. We dishonor the accomplishments of the law if we
pretend nothing's changed since 1965,

U.S. Rep. Lynn Westmoreland, a Grantville Republican, represents Georgia's 8th Congressional District.
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IMPACT OF USING NON-HISPANIC WHITE DATA

Charles S. Bullock III!
Ronald Keith Gaddie?

Prepared for the American Enterprise Institute, for submission to the the United States
Senate Judiciary Committee and United State House of Representatives Judiciary
Committee Subcommittee on the Constitution

June 6 2006

Some have raised concerns about our use of Census Bureau estimates for whites rather
than for non-Hispanic whites in our longitudinal analyses of statewide registration and
turnout, in our series of reports prepared for the American Enterprise Institute and
submitted to the Senate Judiciary Committee.

The Census Bureau did not report estimates for non-Hispanic whites before 1998.° In
order to have comparable data beginning with 1980, our reports continued to focus on the
same kind of racial data rather than switching to the non-Hispanic white estimates for the
last four elections. To address concerns that failure to exclude white Hispanics resulted
in misleading inferences about the relative levels of political activity of whites and
blacks, in this report we review the consequences of adding estimates for non-Hispanic
whites to the tables for six of the southern states subject wholly or partially to Section 5
(AL, LA, MS, NC, SC, and VA) and for the three comparison non-Section 5 states (AR,
OK and TX).

There are no changes of consequence for Florida, where we previously possessed Latino
participation data for the entire time series. For Georgia and Texas substituting non-
Hispanic white figures for white estimates resulted in more consequential changes in the
relationships between black and white registration and turnout. To address those changes
we have submitted separate revised reports to American Enterprise Institute.

Briefly, however, in Texas the comparison of black versus no-Hispanic white registration
and turnout from 1998 through 2004 reveals that black registration and turnout lag white
registration and turnout for the entire period. Black registration lags white registration by
an estimated 2.4 to 5.2 points, while black turnout lags white turnout by 0.1 to 7.6 points,
with the latter difference observed in 2004. Black and white voter turnout lag the nation
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for the period in question. This reverses out previous interpretation using the census
data, for 1998-2004.

In Georgia, controlling for Hispanic ethnicity does increase the rates of white voter
registration and turnout. However, from 1998-2004 black registration and turnout still
exceeded white rates in 1998 and 2000 and lagged white registration and turnout in 2002,
as we previously observed. In 2004, non-Hispanic white registration is 3.8 points greater
than black registration, while non-Hispanic white turnout is now 3.0 points greater.” This
last relationship, in 2004, is the only change of consequence, and it falls just outside the
sampling error for the survey.

In the remaining states examined, eliminating non-Hispanic whites produces higher
estimates than for the remaining white adults. Although the non-Hispanic white figure is
larger than the white registration figure, only infrequently does the increase in
participation change the observed relationship. It may narrow or increase the difference
between black and white voter registration rates, but usually the shifts are less than the
size of the confidence interval for the white sample. Of 36 comparisons between
African-American and white registration rates, in only six instances did the black figure
exceed the white but not the non-Hispanic white estimate.

The instances in which the relationship changes and the magnitude of the shift in
percentage points are: Alabama in 1998 (0.4), Arkansas in 2000 (1.7), North Carolina in
2004 (3.8), South Carolina in 1998 (0.5) and 2000 (1.6) and Tennessee in 2004 (1.5). In
each of these instances the black registration figure exceeded the white figure but not the
white, non-Hispanic figure. Each of the changes from white to non-Hispanic white is
smaller than the confidence interval for the white sample except for the North Carolina
shift of 3.8 points.

Of 36 comparisons between black and white turnout estimates, the direction of the
relationship is never reversed. That is, there is never an instance in which the black
turnout rate exceeded the white but not the non-Hispanic white rate. The closest situation
to a reversal of direction comes in Alabama in 1998. In that year the turnout estimates
for whites and blacks were equal at 51.6 percent while the estimate for non-Hispanic
whites was 51.9 percent. This change of 0.3 points is less than the confidence interval.
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Election Board Hiring Spanish Speakers

Steve Pickett
Reporting

(CBS 11 News) DALLAS The Dallas County Elections department is working to assist
voters who may not speak English. The department is spending part of its budget to
finance the recruitment and placement of bilingual polling precinct workers.

Voting ballots are already printed in English and Spanish. The elections department will
now spend $40,000 to recruit Spanish speakers to assist as precinct clerks. Federal law
requires it.

Dallas County elections administrator Bruce Sherbet said, “The Voting Rights Act says if
you have any precincts that have over five percent population that is Hispanic, then
you're required to have, on Election Day, one clerk to assist any voter needing language
assistance.”

That assistance will include recruiting bilingual precinct workers, identifying precincts
with high minority populations, and voter registration outreach.

During last Sunday's immigration reform march and rally, Democrats were registering
people to vote.

Dallas Republican Hispanic Assembly president Jason Villalba accepts the targeting of
Spanish speaking voters, but worries about the elections department spending too much
time in traditional Hispanic democratic areas. “The concern would be if you focused
exclusively on that group, to the exclusive of people outside those areas.”

Dallas county Republican Party chair Kenn George acknowledges some may not like the
fact that non-English speaking voters will get taxpayer-supported assistance at the polls.

But both political parties are already fighting over the growing Spanish speaking voting
population.

(© MMVI, CBS Broadcasting Inc. Al Rights Reserved.)
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Introduction

Thank you, Mr. Chairman, for the opportunity to testify before you today
regarding the reauthorization of the bilingual ballot provisions of the Voting Rights Act,
42 U.S.C. 1973aa-1a, commonly referred to as Section 203.

My name is Linda Chavez, and [ am president of One Nation Indivisible. [ am
also president of the Center for Equal Opportunity, a nonprofit research and educational
organization that focuses on public policy issues that involve race and ethnicity, such as
civil rights, bilingual education, and immigration and assimilation.

I have served as Staff Director of the U.S. Commission on Civil Rights (1983-
1985), and Chairman of the National Commission on Migrant Education (1988-1992). In
1992, I was elected by the United Nations” Human Rights Commission to serve a four-
year term as U.S. Expert to the U.N. Sub-commission on the Prevention of
Discrimination and Protection of Minorities, and | was Co-Chair of the Council on
Foreign Relations’ Committee on Diversity from 1998-2000. Finally, I am the author of
Out of the Barrio: Toward a New Politics of Hispanic Assimilation (Basic Books 1991),
the second chapter of which is entitled, “Hispanics and the Voting Rights Act.”

Section 203 requires certain jurisdictions to provide all election-related materials,
as well as the ballots themselves, in foreign languages. The jurisdictions are those where
more than 5 percent of the voting-age citizens are members of a particular language
minority, and where the illiteracy rate of such persons is higher than the national
illiteracy rate. The language minority groups are limited to American Indians, Asian

Americans, Alaskan Natives, and those “of Spanish heritage.” Where the language of the
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minority group is oral or unwritten, then oral voting assistance is required in that
language.

There are basically three policy problems with Section 203 that I would like to
discuss today. First, it encourages the balkanization of our country. Second, it facilitates
voter fraud. And, third, it wastes the taxpayers’ money. In addition to these policy
problems, in my view Section 203 is unconstitutional because, although Congress asserts
it has enacted this law pursuant to its enforcement authority under the Fourteenth and

Fifteenth Amendments, in fact this statute actually exceeds that authority.

Section 203 Balkanizes Our Country

America is a multiethnic, multiracial nation. It always has been, and this is a
source of national pride and strength. But our motto is £ pluribus unum--out of many,
one--and this means that, while we come from all over the globe, we are also united as
Americans.

This unity means that we hold certain things in common. We celebrate the same
democratic values, for instance, share the American dream of success through hard work,
cherish our many freedoms, and champion political equality. Our common bonds must
also include an ability to communicate with one another. Our political order and our
economic health demand it.

Accordingly, the government should be encouraging our citizens to be fluent in
English, which, as a practical matter, is our national language. And, in any event, the
government certainly should not discourage people from mastering English, and should

not send any signals that mastering English is unimportant. Doing so does recent
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immigrants no favor, since true participation in American democracy requires knowing
English. See Jose Enrique Idler, En Ingles, Por Favor, National Review Online,
March 8, 2006, available at
hppt://www.nationalreview.com/comment/idler200603080757.asp.

Inevitably, however, that is what the federal government does when it demands
that ballots be printed in foreign languages. It also devalues citizenship for those who
have mastered English as part of the naturalization process. As Boston University
president John Silber noted in his 1996 congressional testimony, bilingual ballots
“impose an unacceptable cost by degrading the very concept of the citizen to that of
someone lost in a country whose public discourse is incomprehensible to him.” Quoted
in John J. Miller, The Unmaking of Americans: How Multiculturalism Has

Undermined America’s Assimilation Ethic (1998), page 133.

Section 203 Facilitates Voter Fraud

Most Americans are baffled by the bilingual ballot law. They know that, with few
exceptions, only citizens can vote. And they know that, again with only few exceptions, ‘
only those who speak English can become citizens. So why is it necessary to have ballots
printed in foreign languages?

It’s a fair question, and there really is no persuasive answer to it. As a practical
matter, there are very few citizens who need non-English ballots.

There are, however, a great many noncitizens who can use non-English ballots.
And the problem of noncitizens voting is a real one. The Justice Department has brought

numerous criminal prosecutions regarding noncitizen voting in Florida, as documented in
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a recent official report. Criminal Division, Public Integrity Section, U.S. Department
of Justice, Election Fraud Prosecution and Convictions, Ballot Access & Voting
Integrity Initiative, October 2002 - September 2005. This problem has also been
extensively reported on in the press. See Ishikawa Scott, “Illegal Voters,” Honolulu
Advertiser, Sept. 9, 2000; Dayton Kevin, “City Steps Up Search for Iilegal Voters,”
Honolulu Advertiser, Sept. 9, 2000; Audrey Hudson, “Ineligible Voters May Have
Cast a Number of Florida Ballots,” Washington Times, Nov. 29, 2000 (“A sizable
number of Florida votes may have been cast by ineligible felons, illegal immigrants
and noncitizens, according to election observers. ... This would not be the first time
votes by illegal immigrants became an issue after Election Day. Former Republican
Rep. Robert K. Dornan of California was defeated by Democrat Loretta Sanchez by
984 votes in the 1996 election. State officials found that at least 300 votes were cast
illegally by noncitizens.”); “14 Illegal Aliens Reportedly Voted,” KSL NewsRadio
1160, Aug. 8, 2005; Associated Press, Untitled (first sentence: “Maricopa County
Attorney Andrew Thomas has charged 10 legal residents who are not U.S. citizens
with fraudulently registering to vote, and more residents are being investigated, he
said.”), Aug. 12, 2005; Joe Stinebaker, “Loophole Lets Foreigners Illegally Vote,”
Houston Chronicle, Jan. 17, 2005; Lisa Riley Roche & Deborah Bulkeley, “Senators
Target License Abuses,” Desert Morning News, Feb. 10, 2005; Teresa Borden,
“Scheme To Get Noncitizens on Rolls Alleged,” Atlanta Journal-Constitution, Oct.
28, 2004; Associated Press, “Harris County Cracking Down on Voting by Non-U.S.
Citizens,” Houston Chronicle, Jan. 16, 2005; John Fund’s Political Diary, Wall Street

Journal, Oct. 23, 2000 (voter fraud a growing problem since “47 states don’t require
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any proof of U.S. residence for enroliment™); Doug Bandow, “Lopez Losing,”
American Spectator, Oct. 28, 2005 (Nativo Lopez’s Hermandad Mexicana Nacional
“registered 364 non-citizens to vote in the 1996 congressional race in which
Democrat Loretta Sanchez defeated incumbent Republican Bob Dornan™).

Section 203 Wastes Government Resources

As [ just noted, there are few citizens who need ballots and other election
materials printed for them in languages other than English. The requirement that,
nonetheless, such materials must be printed is therefore wasteful.

On the one hand, the costs of printing the additional materials is high. It is a
classic, and substantial, unfunded mandate. For example, Los Angeles County had to
spend over $1.1 million in 1996 to provide Spanish, Chinese, Vietnamese, Japanese, and
Filipino assistance. General Accounting Office, Bilingual Voting Assistance:
Assistance Provided and Costs (May 1997), pages 20-21. Six years later, in 2002, it had
to spend $3.3 million. Associated Press, “30 States Have Bilingual Ballots,” Sept. 25,
2002. There are 296 counties in 30 states now that are required to have such materials,
and the number is growing rapidly. See “English Is Broken Here,” Policy Review,
Sept-Oct. 1996. Frequently the cost of multilingual voter assistance is more than half of
a jurisdiction’s total election costs. GAO May 1997, pages 20-21. If comers are cut, the
likelihood of translation errors increases. (Indeed, the inevitability of some translation
errors, no matter how much is spent, is another argument for why all voters need to
master English. See The Unmaking of Americans, page 133; Amy Taxin, “0.C.’s
Foreign-Language Ballots Might Be Lost in Translation: Phrasing Is Found Te

Differ by County, Leading to Multiple Interpretations and Possibly Confusion for
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Some Voters,” Orange County Register, Nov. 3, 2005; “Sample S.J. Ballot Contains
Error: Spanish Translation Doesn’t Make Sense,” Stockton Record, ¥eb. 27, 2003;
Jim Boulet, “Bilingual Chaos,” National Review Online, Dec. 19, 2000; English First
Foundation Issue Brief, Bilingual Ballots: Election Fairness or Fraud? (1997),
available at http://www.englishfirst.org/ballots/efbb.htm.)

On the other hand, the use made of the additional materials is low. Accordingtoa
1986 General Accounting Oftice study, nearly half of the jurisdictions that provided
estimates said no one--not a single person--used oral minority-language assistance, and
more than half likewise said no one used their written minority-language assistance.
Covered jurisdictions said that generally language assistance “was not needed” by a 10-1
margin, and an even larger majority said that providing assistance was either “very costly
or a waste of money.” General Accounting Office, Bilingual Voting Assistance: Costs
of and Use During the November 1984 General Election, Sept. 1986, pages 25, 32, 39.
According to Yuba County, California’s registrar of voters: “In my 16 years on this job, I
have received only one request for Spanish literature from any of my constituents.” Yet
in 1996 the county had to spend $30,000 on such materials for primary and general
elections. The Unmaking of Americans, page 134,

What’s more, to quote from John J. Miller’s excellent book, The Unmaking of
Americans: How Multiculturalism Has Undermined America’s Assimilation Ethic
(1998), pages 242-243: Getting rid of bilingual ballots “does not mean that immigrant
voters who still have difficulty communicating in English would not be without recourse.
There is a long tradition in the United States of ethnic newspapers--often printed in

languages other than English--providing political guidance to readers in the form of
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sample ballots and visual aids that explain how to vote. It would surely continue.” 1
should add that Mr. Miller concluded that “Congress should amend the Voting Rights Act
to stop the Department of Justice from coercing local communities to print election
materials in foreign languages.”

In sum, as a simple matter of dollars and sense, bilingual ballot are just not worth
it. The money would be much better spent on improving election equipment and

combating voter fraud.

Section 203 Is Unconstitutional

Finally, Mr. Chairman, I would suggest that Section 203 raises serious
constitutional problems, and, if it is reenacted, may well be struck down as
unconstitutional. It certainly should be,

The Supreme Court has made clear that only purposeful discrimination--actually
treating people differently on the basis of race or ethnicity--violates the Fourteenth and
Fifteenth Amendments. See Washington v. Davis, 426 U.S. 229 (1976); Village of
Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252 (1976);
City of Mobile v. Bolden, 446 U.S, 55 (1980). The Court has ruled even more recently
that Congress can use its enforcement authority to ban actions that have only a disparate
impact only if those bans have a “congruence and proportionality” to the end of ensuring
no disparate treatment. City of Boerne v. Flores, 521 U.S. 507 (1997); see also United
States v. Lopez, 514 U.S. 549 (1995). This limitation is likely to be even stricter when

the federal statute in question involves areas usually considered a matter of state
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authority. See, e.g., Board of Trustees of the University of Alabama v. Garrett, 531 U.S.
356 (2001).

Now, it seems to me very unlikely that the practice of printing ballots in English
and not in foreign languages would be a violation of the Fourteenth or Fifteenth
Amendments—that is, it is very unlikely that this practice could be shown to be rooted in
a desire to deny people the right to vote because of race or ethnicity. See Out of the
Barrio, page 46; see also Abigail Thernstrom, Whose Votes Count?: Affirmative
Action and Minority Voting Rights (1987), pages 40, 57. Rather, it has perfectly
legitimate roots: To avoid facilitating fraud, to discourage balkanization, and to conserve
scarce state and local resources. Accordingly, Congress cannot assert that, in order to
prevent discrimination in voting, it has authority to tell state and local officials that they
must print ballots in foreign languages.

The rather garbled text of Section 203, however, apparently says that Congress
was concerned not with discrimination in voting per se, but with educational disparities.
That is, the poorer education that, say, Latinos receive is what makes bilingual ballots
necessary. Of course, if these disparities are not rooted in discrimination, then there
remains a problem with Congress asserting its power under Section 5 of the Fourteenth
Amendment or Section 2 of the Fifteenth Amendment to require bilingual ballots. But let
us assume that Congress did have in mind unequal educational opportunities rooted in
educational discrimination, presumably by the states.

Even here, | think there are insurmountable problems. There is, in short, a lack of
congruence and proportionality between the asserted discrimination in education and the

bilingual ballot mandate in Section 203. Are all the language minorities covered by



168

Section 203 subjected to government discrimination in education--and, if not, then why
are all of them covered? Are there language minorities that are subject to government
discrimination that are not covered by Section 203--and, if so, then why aren’t they
covered? How often does education discrimination result in an individual not becoming
fluent enough in English to cast a ballot? Isn’t it much more likely that this lack of
fluency has some other cause (like recent immigration, most obviously, or growing up in
an environment where English is not spoken enough)? Finally, is it a congruent and
proportional response to education discrimination to force states to make ballots available
in foreign languages? How likely is Section 203 to result in the elimination of education
discrimination? Does this “remedy” justify Congress’s overruling of the legitimate
reasons that states have for printing ballots in English and not in foreign languages?

Mr. Chairman, I am frankly skeptical that Congress can answer these questions
satisfactorily.

I hope the committee will go into these hearings with an open mind, and not with
a verdict-first-hearings-later mindset. Does anyone really believe that the reason for
Section 203 has anything to do with remedying state discrimination in education? Of
course not. As I discuss in Out of the Barrio, the Voting Rights Act of 1965 was
motivated by a desire to stop discrimination; the later expansion of the Voting Rights Act
at the behest of Latino special interest groups was simply about politics. There was little
factual record established even to show that Hispanics were being systematically denied
the right to vote. This disenfranchisement would have been particularly difficult to
demonstrate in light of the number of Hispanics who had previously been elected to

office, which included Governors, U.S. Senators, Members of the House of
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Representatives, as well as numerous state legislators and local officials, many of these
officials serving in jurisdictions that would soon be subject to the special provisions of
the Voting Rights Act. See also Thernstrom, chapter 3. There is no credible way to
equate the discrimination that African Americans in the South suffered to the situation of
Latinos, who had voted--and been elected to office--in great numbers for decades. That
was true when Section 203 was first enacted, and it is even more true now, which is what
matters for purposes of reauthorization. The reason for the bilingual ballot provision is

not and never has been about discrimination--it is about identity politics.

Conclusion

Let me conclude, Mr. Chairman, by saying again that, even if Section 203 were
not unconstitutional, it would still be unwise legislation, because it encourages
balkanization, facilitates voter fraud, and wastes the taxpayers’ money. Congress should

not reenact it.
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Perpetual Gerrymandering
House Republican leadership is unhappy with the VRA for good reason.

By Roger Clegg

On Wednesday, the House Republican leadership announced that, in light of concerns expressed
by several of its members about the proposed extension of the Voting Rights Act, a vote on the
bill would be postponed. This was the right decision. The House Judiciary Committee thinks it
has built a sufficient record over the past months to justify extending Section 5 of the Voting
Rights Act for another 25 years. It hasn’t.

Section 5 is the part of the VRA that requires certain “covered jurisdictions” — mostly in the
Deep South, but also including scattered other areas, like the Bronx and Alaska — to get
permission from the federal government before they make any change in any procedure that has
to do with voting. A careful congressional record is necessary because the statute raises two sets
of constitutional problems: concerns about federalism (since some states are singled out for
treatment that would normally be beyond federal authority) and concerns about Section 5°s
inclusion of changes that are not tied to intentional racial discrimination (the usual scope of
Congress’s power).

For the record to persuade a reviewing court that Congress has not exceeded its authority, it
needs to do four things. It is doubtful that the House’s record does any of them,

First, the record should reassure the court that Congress considered this issue with some
semblance of evenhandedness, rather than a verdict first, trial afterwards mentality.

But the latter was in fact the mentality, which is quite obvious. The record is stunningly one-
sided. For instance, in the 170 pages of hearings on Justice O’Connor’s opinion for the Supreme
Court in Georgia v. Ashcroft, there is not a single submission that defends Justice O’Connor’s
opinion. In addition, there was not a single panel where more than one of the witnesses opposed
reauthorization. Nor was there a single government official who testified or submitted a
statement against reauthorization.

Second, the record must establish that, in 2006, the right of citizens to vote in the covered
jurisdictions is widely being “denied or abridged ... on account of race, color, or previous
condition of servitude” (to quote the Fifteenth Amendment, the font of Congress’s authority).

The record contains some evidence of purposeful racial discrimination in voting, but it is almost
all scattered and anecdotal rather than systematic and statistical (the systematic and statistical
evidence, as discussed below, all points the other way). What’s more, much of the record
evidence is not even about purposeful discrimination, which is what a court will be looking for,
but instead is, at best, about practices that may have a disproportionate racial “effect.”

Third, the record must establish that purposeful discrimination in the covered jurisdictions is
much worse than in the noncovered jurisdictions.

In fact, there is very little, if any, evidence in the record that compares covered jurisdictions to
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noncovered jurisdictions, and what comparisons there are undermine the bill. For example, one
of the few discussions that compares, even implicitly, covered and noncovered jurisdictions —
the statement by Charles D. Walton of the National Commission on the Voting Rights Act
(NCVRA) — concludes that “discrimination in voting and in election processes in the
northeastern states is a significant problem™ and that there would be “a great benefit to having
more of the country covered by the pre-clearance provisions of Section 5.”

A law review article by Laughlin McDonald of the ACLU’s Voting Rights Project is entitled
“The Need to Expand the Coverage of Section 5 of the Voting Rights Act in Indian Country,”
and proposes to do so “throughout the West.” Other submissions in the record complain about
Jjurisdictions that are wholly uncovered or only partly covered: the states of Ohio, Florida,
Missouri, and Indiana, for instance, and the cities of Milwaukee, Chicago, and Detroit. In
general, the NCVRA held hearings all over the country, and all over the country it found
problems — sometimes in covered jurisdictions, but often not.

Unsurprisingly, then, many of the House Republican leadership members from the South are
particularly unhappy that their states are singled out for the penalty box.

Fourth, there should be careful discussion of why the extraordinary preclearance mechanism —
and the use of an effects test — is still essential for addressing the intentional discrimination that
does arise.

In fact, there is very little evidence in the record on this point.

The problem is not that Congress could have fulfilled these four requirements if it had been more
careful. The problem is that, the more careful it is, the clearer it will be that, in fact, the extension
of Section 5 simply cannot be constitutionally justified.

The House hearings included testimony from Professor Ronald Keith Gaddie and from my
colleague Edward Blum, and the record included a series of exhaustive, and unrebutted, studies
published by the American Enterprise Institute. All made quite clear that (a) there is no crisis in
voting rights in 2006, and nothing even remotely comparable to what there was in 1965, and (b)
there is no appreciable difference in the voting rights enjoyed in jurisdictions covered by Section
5 versus noncovered jurisdictions. So why, in 2006, are Texas and Arizona covered, while New
Mexico, Oklahoma, and Arkansas are not? Why some counties in Florida and North Carolina,
and not others? Why some boroughs in New York City, and not others? Why Alaska?

If the covered jurisdictions looked in 1965 like they look now, no one then would have given any
consideration to a bill like Section 5. And yet many in Congress appear to think they can renew
Section 5 in perpetuity.

Even putting aside constitutional requirements, there is an overwhelming reason why Congress
should not want to reauthorize Section 5, even if it could: Its interpretation by the courts and the
federal bureaucracy over the years has turned it into a powerful force for dragging jurisdictions
into racial gerrymandering and racially segregated redistricting. That is bad for all Americans.
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One last thing: The current bill also requires many jurisdictions to print ballots in foreign
languages. This balkanizes the country, wastes taxpayers’ money, facilitates voter fraud, and is
—— again — unconstitutional. Unsurprisingly, then, it’s another provision in the current bill that
many in the House Republican leadership are unhappy about, and it needs to come out, too. This
is not a bill to be blithely passed along.

—Roger Clegg is president and geneval counsel of the Center for Equal Opportunity in Sterling,
Virginia. He testified last month in the House against the exiension of the Voting Rights Act.
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June 28, 2006
The Honorable Arlen Specter The Honorable Patrick 1. Leahy
Chairman Ranking Member
Comupitice on the Judiciary Commitiee on the Judiciary
United States Senate United Statcs Senate
Roumn SD-224 Room SD-224
Washington, DC 20510 Washington, DC 20510

Dear Mr. Chairman and Senator Leahy:

On behalf of the Cuban American Natiopal Couacil, a nationa! non-profit organization
that provides divect hurnan services to individuals of diverse racial and ethuic groups, 1
am pleased to submit this testimony in support of the reauthorization of the Voting Rights
Act of 1963. The testimony is provided, tu particular, to the Cornmittee on the Judiciary’s
hearing uf Yune 13, 2008, which focused on Section 203,

Thank you for the opportunity to submit tbis statcment.
Sincerely.

; é:mm n J&;,?

Guarione M. Diaz

President and CEQ

co: The Honorable Ortin G. Hatch The IHonorabls Tdward M. Kenncdy
The Honorable Charles E. Grassley The Honorable Joseph R. Biden, Jr.
The Honarable Jon Kyl The Honomhle Herbert Kohl
The Honorable Mike De'Wine The Honorable Dianne Feiostein
The Honorable Jeff Sessions The Honorable Russell D. Feingold
The Honorable Lindsey Grahem The Honorable Charles E. Schumer
The Honorable John Cornyn The Honoreble Richard J. Durbin
The Honorable Sam Broownback
The Honorable Tom Caburn

& Unitsst Way Suppedtod dgoney
Maln Office: 1223 SW & Street - Miami, Florida 35135-2407 « Tel: {305) 852-3484 « Fax: (305) 6429122
1444 | Street NW « Suite 800 - Washington, DG 20005 - Tel: (202) 8984880 « Fax: (202) 835.3613
750 Office Plaza Boulevard « Suite 301 » Oriando, Florida 34744 « Tel: (407} 925-1375 « Fax: (407) 870-8§77
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SUBMITTED TO THE COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE
BY GUIARIONE M. DIAZ, PRESIDENT AND CEO
CUBAN AMERICAN NATIONAL COUNCIL
RE: VOTING RIGHTS ACT OF 1955, SECTION 203
JUNE 28, 2006

On bebalf of the Cuban American National Council, I write to express my sirong support
for § 2703, the Faonie Lou Ifamer, Rosa Parks and Corctta Scott King Voting Rights Act
Reauthorization and Amendments Act of 2006, and urge you to vote in favor of § 2703,
as introduced. Further, the CNC fimnly supports the renewal of Scction 203, The
Janguage assistance provisions of the Voting Rights Act. Section 203 was added to the
VRA in order to counter discriminatory voting practices which excluded limited Fnglish
proficient individuals from participating in the American political process, The Council
applauds the positive action taken by the Congress in 1975, 1982, and 1992 and requests
2 25-year continuation of the section. According to the 2000 Secennial census, three-
quarters of all voters covered by this provision are pative-born citizens. Lahguage
assistance promiotes the intsgrution and political participsiion of people inw Amcrican
society. The continuation of Scction 203 will affect the fundemental right of voting to
native-born citizens, ax well as naturalized citizens from Cuba and couptrics in which
democracy is not practiced. Of equal importance is the continuation of the section to the
Asian American, American Indian, and Alaskan Native community.

Although progress has been made to climinate voting discrimivation in this country,
much work is leif to be done. Cuban Americans, like other Hispanic Aspericans, are
deeply respectful of the rights and rosponsibilities which they assume upon birth or
mturalication in the United States. Many recall the absence of Feedom and the absence
of access to free spsech and democratio processes. Their deep desite for freedom and
genuine access of democracy is critical not only for themselves, but for family merobers

and asighbors.

The abiding appreciation for demostacy is decply cvident in the Cuban American
community. For example, approximately 400 students enroll each year at the Cuban
American National Council’s Little Havapa Instituie in Miami, Florida: The Institute—
which enjoys a retention rate of 87 percent—is an alternative high school for at-risk
yuuth operared as one of Miami-Dade County Public Schools' secondary programs.
Completion of the high school curriculum is based, in part, on students’ successful

A e ey Sportet Ageey
Main Office; 1223 SW 4™ Street - Miaml, Florida 33135-2407 ~ Tel: (305) 842.3484 - Fax: (305) 642.9122
1444 | Steet NYY » Suite BOU » Washington, DC 20008 « Tel: (202) 898-4880 » Fax: (202) 835-3613
750 Office Plaza Boulevard » Suite 301 « Orlando, Fiorida 34744 - Tel: (407) 835-1375 « Fax: {407) 870-8677
htpaivoanw,cne.org 1
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completion of four required courses—American government, American history, world
history, and cconomics. Many of our gradusies have completed the Americap
government course. through lesgon plans and classtoom prujecls which incorporatcd 2
mock process for developing public policy, introducing legislation, debating issues,
negotiating, and passing legislation. Mock debates among candidates, as well a3 voting
for candidates and proposed referendums were also conducted by students, magy of
whom have been taught by Mr. Eduardo Martinez, a native of Cuba who left the Island
during the Freedom blights of 1967 and became a naturalized citizen of the United States.
He was honored in 2003 by Miami Dade County Public Schools as onc of the top two
social studics teachers. His pussion for democracy is starcd by students, many of whom
are now registerad voters. They are a community of youny individuals who wish to
participate in the voting process and encourage others includiug older relatives—senior
citizens—to exercise their right to vote by utilizing language assistance.

Access to voting and casting an effective ballot are important lo students of the Little
Havana Institute, and equally, to the thousands of other individuals served by the
Council. Une common goal is shared by those we assist whether they arc moderate
income families who receive financial literacy instruction, scnior citizens residing in
affordable housing <uinmuniges, or refugees who aspire 1o one day become and
contribute fully as citizens of the United States. That goal is the democratic process. The
ability to exercise their right to vote is a hallmark of Mily cilicenship. Whether they are
individuals more adept in the Spanish language or in English, voting makes a difforence
to the Cuban American community. It is the demonstration of freedom and a voice in
sacjety.

Language assistance in preparation for voting, and on the date of voting, is a critical tool
which assures voting as a knowlcdge-based practice, Democracy is achieved through the
individue] veter's knowledge and understanding of candidate positions, values, and
issues. Language assistance provides a larpe percentage of Cuban Americans the right 1o
vote and cast an effective ballot, the most direst form of avticuluting thelr positions on
policies impacting their community and candidates for elected positions. Although the
Eagleton Institute of Politics at Rutgers Ulnlversity reported that, “Cuban Amervicans
vated in much higher percentages in 2000" than individuals of other distinct cultural
heritage, the Council believes that language assistance for limmited English proficient
citizens will sllow U.8, citizens of all cultural traditions fo achieve the highest level of
understanding conceming their country and to engage in the voting process. By rcaching
this goal aud standard of quality, our counuy distinguishes itself as a global model of
equality.

3
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The language wsisiance provisions of the Voting Rights Act received strong bipanisan
suppor! each time Congress previousty considersd them and this reauthorition process
bas been mo different. The Council commends the bipartisan leadership of Senaic
leaders—Judiciary Chairman Arlen Specter, Raoking Member Patrick Leahy, and
Senator Edward M. Kennedy—and House Judiciary Chairman James Sensembrenner,
Ranking Member John Copyers, Representative Mel Watt, and Representative Linda
Sanchez, regarding HR 9/8 2703,

The Cuban American Natonal Council urges your support of § 2703, Your leadership in
renewiny and restoring the Voting Rights Act to its original intent in protecting the right
to vote is appreciated. Thank vou.
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FOR IMMEDIATE RELEASE
CRT

MONDAY MAY 15, 2006
(202) 514-2007
WWW.USDOJ . GOV

TDD (202) 514-1888

JUSTICE DEPARTMENT TO MONITOR ELECTIONS IN MASSACHUSETTS AND
PENNSYLVANIA

WASHINGTON-The Justice Department today announced that on May 16, 2006,
the federal government will monitor a special municipal preliminary
election in Boston and primary elections in Philadelphia and Reading,
Pa., to ensure compliance with the Voting Rights Act.

Under the Voting Rights Act, the Justice Department is authorized to
ask the Office of Personnel Management to send federal observers to
areas that are specially covered in the Act itself or by a federal
court order. Federal observers will be assigned to monitor polling
place activities in Boston and Reading pursuant to federal court orders
entered on Oct. 18, 2005 and Aug. 20, 2003, respectively.

The observers will watch and record activities during voting hours at
polling locations in Boston and Reading. Civil Rights Division
attorneys will coordinate the federal activities and maintain contact
with local election officials.

In addition, Justice Department personnel will monitor the primary
election in Philadelphia.

Bach of the monitored counties has an obligation to provide all
election information, ballots and voting assistance information in
Spanish pursuant to Section 203 or Section 4(e) of the Voting Rights
Act. In Boston, a settlement agreement approved by the federal court
also requires that such information and assistance be provided in
Chinese and Vietnamese. The observers and monitors will gather
information concerning compliance.

Each year, the Justice Department deploys hundreds of federal observers
from the Office of Personnel Management, as well as departmental staff,
to monitor elections across the country. In 2004, a record 1,463
federal observers and 533 Department personnel were sent to monitor 163
elections in 105 jurisdictions in 29 states. Last year for off-year
elections there were 640 federal observers and 191 Department personnel
sent to monitor 47 elections in 36 jurisdictions in 14 states.

To file complaints about discriminatory voting practices, including
acts of harassment or intimidation, voters may call the Voting Section
of the Justice Department's Civil Rights Division at 1-800-253-3931.

More information about the Voting Rights Act and other federal voting
laws is available on the Department of Justice Web site at
www . ugdoj.gov/crt/voting/index.htm.

06-294
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CRIMINAL DIVISION
PUBLIC INTEGRITY SECTION
UNITED STATES DEPARTMENT OF JUSTICE

ELECTION FRAUD PROSECUTIONS & CONVICTIONS
BALLOT ACCESS & VOTING INTEGRITY INITIATIVE
OCTOBER 2002 - SEPTEMBER 2005

DISTRICT OF ALASKA (2000, 2002, 2004-Voting by Ineligibles), United States v. Rogelio
Mejorada-Lopez, Case No, 05-CR-074: Involves a Mexican citizen, Rogelio Mejorada-Lopez,
who completed several voter registration applications to register to vote in Alaska and who
thereafter voted in the 2000, 2002, and 2004 general elections. On August, 15, 2005, the
defendant was charged by Information with three counts of voting by a non-citizen in violation of
18U.S.C. §611.

United States Attorney:  Timothy A. Burgess (907) 271-5071
District Election Officer:  Deborah A. Smith
Assistant United States Attorney: Retta Randall

STATUS: 1 person charged by information,

DISTRICT OF COLORADO (2004-Voting by Noncitizen), United States v. Shah, Case No.
04-CR-00458: On November 1, 2004, Ajmal Shah was indicted on charges of providing false
information concerning U.S. citizenship in order to register to vote in violation of 18 U.S.C.

§§ 911 and 1015(f). On March 1, 2005, the defendant was convicted on both counts.

United States Attorney:  William J. Leone (303) 454-0100
District Election Officer: Tom O’Rourke

STATUS: 1 person indicted; 1 person convicted.

NORTHERN DISTRICT OF FLORIDA (2002-Registration Fraud), United States v.
Chaudhary, a/k/a Usman Ali, Case No. 04-CR-00059: On November 9, 2004, an indictment
was returned against Chaudhary charging misuse of a social security number in violation of
42U.8.C. § 408 and making a false claim of U.S. citizenship on a 2002 driver’s license
application in violation of 18 U.S.C. § 911. A superseding indictment was returned on
January 4, 2005, charging the defendant with faisely claiming U.S. citizenship on a driver’s
license application and on the accompanying voter registration application. On May 18, 2005,
the defendant was convicted by a jury of the false citizenship claim on his voter registration
application.
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United States Attorney:  Gregory Robert Miller (850) 942-8430
District Election Officer: Len Register i
Supervisory Assistant United States Attorney: Karen Rhew

STATUS: 1 person indicted; 1 person convicted.

NORTHERN DISTRICT OF FLORIDA (2000-Voting by Non-citizen), United States v.
Mohsin Ali, Case No. 4:05-CR-47: On September 26, 2005, a misdemeanor information was
filed against Mohsin Ali charging him with voting by a non-citizen in violation of 18 US.C. §
611.

United States Attorney:  Gregory Robert Miller (850) 942-8430
District Election Officer: Len Register

Supervisory Assistant United States Attorney: Karen Rhew
Assistant United States Attorney: Winifred NeSmith

STATUS: 1 person charged by information.

SOUTHERN DISTRICT OF FLORIDA (Voting by Noncitizen), United States v. Velasquez,
Case No. 03-CR-20233: On March 20, 2003, Rafael Velasquez, a former candidate for the
Florida legislature, was indicted on charges of misrepresenting U.S. citizenship in 1998 in
connection with voting and for making false statements in 2001 to the Immigration and
Naturalization Service, in violation of 18 U.S.C. §§ 911, 1015(f) and 1001. On September 9,
2003, the defendant was convicted by a jury on two counts of making false statements on his
nationalization application to the INS concerning his voting history.

United States Attomey: R. Alexander Acosta (305) 961-9100
District Election Officer: Karen Rochiin

STATUS: 1 person indicted; 1 person convicted.

SOUTHERN DISTRICT OF FLORIDA (Voting by Noncitizen), United States v. McKenzie,
Case No. 04-CR-60160; United States v. Francois, No. 04-CR-20488; United States v.
Exavier, No. 04-CR-60161; United States v. Lloyd Palmer, No. 04-CR-60159; United States v.
Velrine Palmer, No. 04-CR-60162; United States v. Shivdayal, No. 04-CR-60164; United
States v. Rickman, No. 04-CR-20491; United States v. Knight, No. 04-CR-20490; United
States v. Sweeting, No. 04-CR-20489; United States v. Lubin, No. 04-CR-60163; United States
v. Bennett, No. 04-CR-14048; United States v. O’Neil, No. 04-CR-60165; United States v.
Torres-Perez, No. 04-CR-14046; United States v. Phillip, No. 04-CR-80103; United States v.
Bain Knight, No. 04-CR-14047: On July 15, 2004, fifteen noncitizens were charged with
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voting in various elections beginning in 1998 in Broward, Miami-Dade, St. Lucie, Martin, or
Palm Beach County in violation of 18 U.S.C. § 611, and four of these defendants were also
charged with making false citizenship claims in violation of 18 U.S.C. §§ 911 or 1015(f). Ten
defendants were convicted, one defendant was acquitted, and charges against four defendants
were dismissed upon motion of the government

United States Attorney:  R. Alexander Acosta (305) 961-9100
District Election Officer: Karen Rochlin

STATUS: 15 persons indicted; 10 persons convicted; 1 person acquitted; 4 cases dismissed.

SOUTHERN DISTRICT OF ILLINOIS (2002-Ballot Forgery), United States v. Brooks,
Case No. 03-CR-30201: East St. Louis election official Leander Brooks was indicted on
October 24, 2003, on charges of submitting fraudulent ballots in the 2002 general election in St.
Clair County in violation of 42 U.S.C. §§ 1973i(c), 1973i(e), 1973gg-10(2)(B), and 18 U.S.C.
§§ 241 and 371. The defendant pled guilty to all charges on February 12, 2004.

United States Attorney:  Ronald J. Tenpas (618) 628-3700
District Election Officer: Hal Goldsmith

STATUS: 1 person indicted; 1 person convicted.

SOUTHERN DISTRICT OF ILLINOIS (2004-Vote Buying), United States v. Scott, Case
No. 05-CR-30040; United States v. Nichols, No, 05-CR-30041; United States v. Terrance
Stith, No. 05-CR-30042; United States v. Sandra Stith, No. 05-CR-30043; United States v.
Powell, et al., No. 05-CR-30044: On March 22, 2005, four Democratic precinct committeemen
in East St. Louis, St. Clair County, were charged by information with vote buying in the 2004
general election in violation of 42 U.S.C. § 1973i(c). All four pled guilty the same day. Also
on March 22, a grand jury indicted four additional Democratic precinct committeemen and one
precinct worker on conspiracy and vote buying charges in violation of 18 U.S.C. § 371 and

42 US.C. § 1973i(c). A jury convicted all five defendants on June 29, 2005.

United States Attorney: Ronald J. Tenpas (618) 628-3700
District Election Officer: Hal Goldsmith

STATUS: 5 persons indicted; 4 persons charged by information; 9 persons convicted.

DISTRICT OF KANSAS (2002 & 2000-Double Voting), United States v. McIntosh, Case No.
04-CR-20142: A felony information was filed on October 28, 2004, against McIntosh for voting
in both Wyandotte County, Kansas, and Jackson County, Missouri, in the general elections of
2002 and 2000 in violation of 42 U.S.C. § 1973i(e). A superseding misdemeanor information



181

was filed on December 15, 2004, charging McIntosh with causing the deprivation of
constitutional rights in violation of 18 U.S.C. § 242, to which the defendant pled guilty on
December 20, 2004.

United States Attorney:  Eric F. Melgren (316) 269-6481

District Election Officer: Leon Patton

STATUS: 1 person charged by information; 1 person convicted.

EASTERN DISTRICT OF KENTUCKY (1998-Vote Buying), United States v. Conley, Case
No. 03-CR-00013; United States v. Slone, No. 03-CR-0014; United States v. Madden, No. 03-
CR-00015, United States v. Slone, et al., No, 03-CR-00016; United States v. Calhoun, No. 03-
CR-00017; United States v. Johnson, No. 03-CR-00018; United States v. Newsome, et al., No.
03-CR-0019: Six persons were indicted on March 28, 2003, and four more persons were
indicted on April 24, 2003, on charges of buying votes in connection with the 1998 primary in
Knott County in violation of 42 U.S.C. § 1973i(c). Five of the ten defendants pled guilty,
two were convicted at trial, and three were acquitted. One defendant has appealed his
conviction.

United States Attorney: Gregory F. Van Tatenhove (859) 233-2661
Criminal Chief/District Election Officer: James A. Zerhusen
Public Integrity Section Trial Attorney: Richard C. Pilger

STATUS: 10 persons indicted; 7 persons convicted; 3 persons acquitted.

EASTERN DISTRICT OF KENTUCKY (2002-Vote Buying), United States v. Hays, et al.,
Case No. 03-CR-00011: On March 7, 2003, ten defendants were indicted on charges of
conspiracy and vote buying for a local judge, John Doug Hays, in Pike County in the November
2002 general election in violation of 42 U.S.C. § 1973i(c) and 18 U.S.C.§ 371. Five defendants
were convicted, one defendant was acquitted, and charges against four defendants were
dismissed upon motion of the government.

United States Attorney:  Gregory F. Van Tatenhove (859) 233-2661
District Election Officer: James A. Zerhusen
Assistant United States Attorney: Ken Taylor
STATUS: 10 persons indicted; 5 persons convicted; 1 person acquitted; 4 cases dismissed.

EASTERN DISTRICT OF KENTUCKY (2000-Vote Buying & Mail Fraud), United States
v. Turner, et al., Case No. 05-CR-00002: A grand jury indicted three defendants on May 5,
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2005, for vote buying and mail fraud in connection with the 2000 elections in Knott, Letcher,
Floyd, and Breathitt Counties in violation of 42 U.S.C. § 1973i(c) and 18 U.S.C. § 1341.

United States Attorney:  Gregory F. Van Tatenhove (859) 233-2661
Criminal Chief/District Election Officer: James A. Zerhusen
Assistant United States Attorney: Ken Taylor

STATUS: 3 persons indicted.

MIDDLE DISTRICT OF LOUISIANA (2002-Perjury, Registration Fraud), United States v.
Braud, Case No. 03-CR-00019: On March 6, 2003, Tyrell Mathews Braud was indicted on
three counts of making false declarations to a grand jury in connection with his 2002 fabrication
of eleven voter registration applications, in violation of 18 U.S.C. § 1623. Braud pled guilty to
all counts on May 2, 2003.

United States Attorney:  David R. Dugas (225) 389-0443
District Election Officer: James Stanley Lemelle

STATUS: 1 person indicted; 1 person convicted.

WESTERN DISTRICT OF LOUISIANA (2002-Registration Fraud), United States v.
Thibodeaux, Case No. 03-CR-60055: St. Martinsville City Councilwoman Pamela C.
Thibodeaux was indicted on December 10, 2003, for conspiring to submit false voter registration
information, in violation of 18 U.S.C. § 371 and 42 U.S.C. § 1973i(c). The defendant pled guilty
to both charges on April 12, 2005.

United States Attorney: Donald W. Washington (337) 262-6618
District Election Officer: William Flanagan

STATUS: 1 person indicted; 1 person convicted.

WESTERN DISTRICT OF MISSOURI (2004, 2002, & 2000-Double Voting), United States
v, Scherzer, Case No. 04-CR-00401; United States v. Goodrich, No. 04-CR-00402; United
States v. Jones, No. 05-CR-00257; United States v. Martin, No. 05-CR-00258: On December
13, 2804, two misdemeanor informations were filed charging Lorraine Goodrich and James
Scherzer, Kansas residents who voted in the 2002 and 2000 federal elections in both Johnson
County, Kansas and Kansas City, Missouri, with causing the deprivation of the constitutional
right to vote for federal candidates by casting spurious ballots in violation of 18 U.S.C. §§ 242
and 2. Goodrich pled guilty on January 7, 2003, and Scherzer pled guilty on March 28, 2005.

On July 19, 2003, similar misdemeanor informations were filed charging section 242
violations in the 2004 general election by Tammy J. Martin, who voted in both Independence and
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Kansas City, Missouri, and Brandon E. Jones, who voted in both Raytown and Kansas City,
Missouri.

On September 8, 2003, Brandon E. Jones pled guilty to voting in both Raytown and
Kansas City, Missouri, on November 4, 2004,

United States Attorney: Todd P. Graves (816) 426-3122
District Election Officer: Dan Stewart
STATUS: 4 persons charged by information; 3 persons convicted.

DISTRICT OF NEW HAMPSHIRE (2002-Civil Rights), United States v. Raymond, Case
No. 04-CR-00141; United States v. McGee, No. 04-CF-00146; United States v. Tobin, No. 04-
CR-00216; United States v. Hansen, No. 05-CR-00054: On June 21, 2004, two
informations were filed charging Allen Raymond, former president of a Virginia-based
political consulting firm called GOP Marketplace, and Charles McGee, former Executive
Director of the New Hampshire State Republican Committee, with conspiracy to commit
telephone harassment using an interstate phone facility in violation of 18 U.S.C. § 371
and 47 U.S.C. § 223. The charges stem from a scheme to block the phone lines used
by two Manchester organizations to arrange drives to the polls during the 2002 general
election. Raymond pled guilty on June 20, 2004, and McGee pled guilty on July 28,
2004.

On December 1, 2004, James Tobin, former New England Regional Director of the
Republican National Committee, was indicted on charges of conspiring to commit
telephone harassment using an interstate phone facility in violation of 18 U.S.C. § 371
and 47 U.S.C. § 223. On

April 7, 2005, an information was filed charging Shaun Hansen, the principal of an
Idaho telemarketing firm called MILO Enterprises which placed the harassing calls, with
conspiracy and aiding and abetting telephone harassment in violation of 18 U.S.C. §§
371 and 2 and

47 U.S.C. § 223. On May 9, 2005, the information against Hansen was dismissed upon
motion of the government, and on May 18, 2005, a superseding indictment was
returned against Tobin charging conspiracy to impede the constitutional right to vote for
federal candidates in violation of 18 U.S.C. § 241 and conspiracy to make harassing
telephone calls in violation of 47 U.S.C.

§ 223. Trial is set to begin December 6, 2005.

Computer Crimes and Intellectual Property Section (CCIPS), Criminal Division
Chief: Martha Stansell-Gamm (202) 514-1026 (CCIPS)

Trial Attorneys: Andrew Levchuk (CCIPS)

Nicholas Marsh (Public Integrity Section)

STATUS: 1 person indicted; 2 persons charged by information; 2 persons convicted.
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WESTERN DISTRICT OF NORTH CAROLINA (2002 & 2000-Voting by Noncitizen),
United States v. Workman, Case No. 03-CR-00038: On April 7, 2003, a ten-count indictment
was returned charging Joshua Workman, a Canadian citizen, with voting and related offenses
in the 2002 and 2000 primary and general elections in Avery County in violation of 18 U.8.C.
§§ 611,911, 1001, and 1015(f). On June 30, 2003, the defendant pled guilty to charges of
providing false information to election officials and to a federal agency.

United States Attorney:  Gretchen C.F. Shappert (704) 344-6222
District Election Officer: Richard Edwards

STATUS: 1 person indicted; 1 person convicted.

WESTERN DISTRICT OF NORTH CAROLINA (2002-Vote Buying), United States v.
Shatley, et al., Case No. 03-CR-00035: On July 30, 2003, a grand jury returned a
nine-count indictment charging Wayne Shatley, Anita Moore, Valerie Moore, Carlos
*Sunshine” Hood and Ross “Toogie” Banner with conspiracy and vote buying in the
Caldwell County 2002 general election in violation of 42 U.S.C. § 1973i(c) and 18
U.S.C. § 371. Anita Moore pled guilty on March 12, 2004. Valerie Moore pled guilty on
Aprit 28, 2004, and cooperated in the investigation. Wayne Shatley, Carlos “Sunshine”
Hood, and Ross “Toogie” Banner were convicted by a jury of all counts on May 14, 2004.

United States Aftorney:  Gretchen C.F. Shappert (704) 344-6222
District Election Officer: Richard Edwards

STATUS: 5 persons indicted; 5 persons convicted.

WESTERN DISTRICT OF PENNSYLVANIA (Voter intimidation), United States v.
Stewart, Case No. 05-CR-00127; United States v. Schiralli, No. 05-CR-00126: On
May 3, 2005, two sheriff’s deputies in Allegheny County, Richard A. Stewart, Jr., and Frank

Schiralli, were indicted on charges of making false declarations to the grand jury in violation of
18 U.S.C. § 1623.

United States Attorney: Mary Beth Buchanan (412) 644-3500
First Assistant United States Attorney: Robert Cessar

District Election Officer: A. Elliott MclLean

Assistant United States Attorney:  Stephen 8. Stallings

STATUS: 2 persons indicted.

SOUTHERN DISTRICT OF WEST VIRGINIA (2004, 2002, & 2000-Vote Buying),
United States v. Mendez, Case No. 04-CR-00101; United States v. Porter, No. 04-
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CR-00145; United States v. Hrutkay, No. 04-CR-00149; United States v. Stapleton,
No. 04-CR-00173; Thomas E. Esposito, No. 05-CR-00002: A felony information was
filed on May 7, 2004, charging Logan County Sheriff Johnny Mendez with conspiracy to
defraud the United States in violation of

18 U.S.C. § 371. Mendez pled guilty on July 19, 2004. On July 30, 2004, a felony
information was filed charging former Logan County Police Chief Alvin Ray Porter, Jr.,
with making expenditures to influence voting in violation of 18 U.S.C. § 597. Porter pled
guilty on December 7, 2004. On August 10, 2004, Logan County attorney Mark Oliver
Hrutkay was charged by information with mail fraud in violation of 18 U.S.C. §1341.
Hrutkay pled guilty on January 7, 2005.

On September 9, 2004, Ernest Stapleton, Commander of the local VFW, was
charged by information with mail fraud. Stapleton pled guilty on October 29, 2004.
Finally, on January 10, 2005, an information was filed charging Thomas E. Esposito, a
former Mayor of the City of Logan, with concealing the commission of a felony in
violation of 18 U.8.C. § 4.

Acting United States Attorney:  Charles T. Miller (304) 345-2200
District Election Officer: Larry Ellis
Assistant United States Attomney: Booth Goodwin

STATUS: 5 persons charged by information; 4 persons convicted.

SOUTHERN DISTRICT OF WEST VIRGINIA (1990-2004 Vote Buying), United States v.
Adkins, et al., Case No. 04-CR-00162: On August 25, 2004, Jackie Adkins was indicted for vote
buying in Lincoln County in 2002 in violation of 42 U.S.C. § 1973i(c). A superseding indictment
was returned on November 16, 2004, which added Wandell “Rocky” Adkins to the indictment and
charged both defendants with conspiracy to buy votes in violation of 18 U.S.C. § 371 and
additional substantive vote buys. A second superseding indictment was returned on May 5, 2005,
which added three additional defendants, Gregory Brent Stowers, Clifford Odell “Groundhog”
Vance, and Toney “Zeke” Dingess, to the conspiracy and vote buying indictment.

Acting United States Attorney:  Charles T. Miller (304) 345-2200
District Election Officer: Larry Ellis
Assistant United States Attorney: Karen George

STATUS: 5 persons indicted.

EASTERN DISTRICT OF WISCONSIN (2004-Registration Fraud), United States v. Davis,
Case No. 05-MJ-00454; United States v. Byas, No. 05-MJ-00455; United States v. Ocasio, No.
05-CR-00161; United States v. Prude, No. 05-CR-00162; United States v. Sanders, No. 05-CR-
00163; United States v. Alicea, No. 05-CR-00168; United States v. Brooks, No. 05-CR-00170;
United States v. Hamilton, No. 05-CR-00171; United States v. Little, No. 05-CR-00172; United
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States v. Swift, No. 05-CR-00177; United States v. Anderson, No. 05-CR-00207; United States
v. Cox, No. 05-CR-00209; United States v. Edwards, No. 05-CR-00211; United States v.
Gooden, No. 05-CR-00212: On June 23, 2005, criminal complaints were issued against Brian L.
Davis and Theresa J. Byas charging them with double voting in violation of 42 U.S.C.
§ 1973i(e). Five days later indictments were returned against convicted felons Milo R. Ocasio and
Kimberly Prude, charging them with falsely certifying that they were eligible to vote in violation
of 42U.S.C. § 1973gg-10(2)(B), and against Enrique C. Sanders, charging him with multiple
voting in violation of 42 U.S.C. § 1973i(e). On July 12, 2005, five more indictments were
returned charging Cynthia C. Alicea with multiple voting in violation 0of 42 U.S.C. § 1973i(e) and
convicted felons Deshawn B. Brooks, Alexander T. Hamilton, Derek G. Little, and Eric L. Swift
with falsely certifying that they were eligible to vote in violation of 42 U.S.C. § 1973gg-10(2)(B).

On August 16, Indictments were filed against Brian L. Davis and Theresa J. Byas charging
them with double voting in violation of 42 U.S.C. § 1973i(e). In addition, on the same day four
more Indictments were returned charging convicted felons Ethel M. Anderson, Jiyto L. Cox,
Correan F. Edwards, and Joseph J. Gooden with falsely certifying that they were eligible to vote in
violation of 42 U.S.C. § 1973gg-10(2)(B).

On September 16, 2005, Milo R. Ocasio pled guilty and on September 21, 2005, Kimberly
Prude was found guilty by a jury. On September 22, 2005, the court declared a mistrial in the case
of the United States v. Sanders. On September 23, 2005, USA Biskupic filed a motion and order
seeking leave to communicate with jurors to assist in determining whether to retry the defendant
and permission was granted.

United States Attorney:  Steven M. Biskupic (414)297-1700
District Election Officer: Richard Frohling

STATUS: 14 persons indicted; 2 persons convicted.

ELECTION FRAUD PROSECUTIONS

SINCE OCTOBER 2002
ELECTION FRAUD OFFENSES
Total Number

PERSONS CHARGED ) 95

{BY INDICTMENT, INFORMATION, OR COMPLAINT)

CONVICTIONS 55
DISMISSALS BY THE GOVERNMENT 8
ACQUITTALS 5
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Desert Morning News (Salt Lake City)
February 10, 2005 Thursday
LENGTH: 1177 words
HEADLINE: Senators target license abuses
BYLINE: Lisa Riley Roche and Deborah Bulkeley Descret Morning News

BODY:

A legislative audit shows Utah's "relatively lenient requirements"” for obtaining a driver's
license are being abused by illegal aliens -- a problem already under federal investigation
that Senate leaders said Wednesday they plan to fix.

Their solution is a bill creating a new category of driver's license that could not legally be
used for identification purposes -- a "driving privilege card" that could not, for example,
be used to board an airplane.

The audit was privately requested by Senate President John Valentine, R-Orem, who said
federal authorities are already investigating several Utah cities from which "contractors”
are issuing several drivers' licenses. For example, the address of one Salt Lake City
apartment was linked to 65 licenses issued over 15 months.

Utah Attorney General Mark Shurtleff said his office will join the effort. "Obviously we
are very concerned about any kind of voter or driver's license fraud,” Shurtleff said.
"We'll aggressively pursue an investigation into the allegations.”

Dave Ward, Immigration and Customs Enforcement resident agent in charge for central
Utah, said a preliminary investigation has revealed a widespread problem.

"TI've read the audit, and it's much larger,” Ward said. "We're trying to figure out how big
this operation is and how our homeland security is being compromised by this.”

Valentine said when he received the audit, he "recognized we had a problem with the
way Utah drivers' licenses are issued. We have to respond to that problem for the
protection of our citizens."

More than 58,000 drivers' licenses and 37,000 personal identification cards have been
issued by the state to people who appear to be undocumented aliens, according to the
audit.

Some 383 of them also registered to vote, the audit found, and 14 -- who may or may not
have been citizens -- actually cast ballots in an election.
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An examination of a sample of 135 of the registered voters showed five were naturalized
citizens who were eligible to vote. The rest were likely not eligible to vote, including 20
labeled deportable.

The findings raise concerns that Utah is being "used as a portal for undocumented aliens
living out of the state” to get drivers’ licenses, Legislative Auditor General John Schaff
noted in his 3 1/2-page letter to the Senate president.

Ward said the auditor's office asked him to verify names thought to be illegal aliens who
had fraudulently registered to vote. He is also sorting through a list from the Department
of Public Safety of single addresses used for multiple licenses. Many names appear on
both lists, he said.

"If in fact it's true, we've got a serious problem,” Ward said. "I've got a couple thousand
names. . . . [ am going to be checking into every single one. So far, 90 percent are illegal
aliens."

Ward said his office started looking into the "contractors” about two weeks ago. He's also
working on a long-term investigation into illegal immigrants obtaining commercial
licenses in Utah and using them elsewhere in the country.

Schaff recommended a more in-depth audit of the state Driver License Division as well
as legislation modeled after a Tennessee law that identifies noncitizens as a separate class
of drivers.

Valentine said the Legislative Management Committee will be asked to approve the
audit, and the suggested legislation was introduced Wednesday.

The sponsor of SB227, Sen. Curt Bramble, R-Provo, said he did not unveil his proposal
until the audit was completed. "This is a highly contentious issue," he said.

Bramble's bill would repeal a 1999 law that allows the use of a temporary identification
number (ITIN), issued by the Internal Revenue Service, to obtain a Utah driver's license.

Those who support the licenses say they force illegal immigrants to learn the rules of the
road and sign up for auto insurance. But others worry that easing license restrictions
would allow terrorists like the Sept. 11 hijackers and other criminals to insinuate
themselves into American society.

Utah is one of 10 states that permit illegal immigrants to get drivers' licenses.
Last July, Tennessee became the first state to establish a two-tier licensing process. That

state's "certificate for driving" is available to illegal immigrants and other noncitizens,
including foreign students.
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The Utah bill would invalidate licenses already issued without a Social Security number
on the holder's next birthday after July 1. The new "driving privilege card" would have to
be renewed annually, at a cost yet to be determined. It would look different from a
driver's license and would be stamped with the phrase, "FOR DRIVING PRIVILEGES
ONLY -- NOT VALID FOR IDENTIFICATION," or something similar.

An attempt last session to alter the driver's license requirements failed after a
demonstration just before lawmakers adjourned. The sponsor of that legislation, Sen. Bill
Hickman, R-St. George, said if his fellow lawmakers had known about the problems
associated with the existing licenses, "that bill would have moved through and very easily
had been passed.”

Gov. Jon Huntsman Jr. was briefed on the audit findings earlier this week by lawmakers
and "is generally supportive of the bill,” his spokeswoman, Tammy Kikuchi, said. "Of
course, we'll have to watch it as it goes through the process.”

Huntsman is concerned "about a Utah law permitting these licenses to be used for
fraudulent purposes," Kikuchi said, "I think it is definitely a concern, especially if Utah is
only one of a few states that have this."

Rep. Glenn Donnelson, R-North Ogden, said he's supporting Bramble's bill and will hold
his own bill that would not allow illegal immigrants to drive at all.

"It does everything I wanted to do and gives them a little more leeway to drive,”
Donnelson said. "I'm comfortable with that."

Luz Robles, co-chairwoman of the Utah Hispanic Legislative Task Force, said her group
acknowledges problems raised in the audit and will work with the governor and
Legislature to come up with a solution.

Robles said those who misuse Utah's driver's license system deserve to be prosecuted, but
she noted they comprise only a small number of illegal immigrants.

"There have been contributions made by many undocumented workers to Utah's
economy,” she said.

Matt Throckmorton, a former state Jawmaker who remains actively opposed to illegal
immigration, said Bramble's bill does solve some key problems.

"Sen. Bramble's bill is a significant step in the right direction to ensure there is no voter
fraud and to ensure individuals are not obtaining benefits they're not entitled to obtain,"
he said, adding that people will still likely come to Utah to get drivers' licenses.

"We are going to become the highest destination state,” he said. "That's a big issue.”
However, Alex Segura, board member of Utahns for Immigration Reform and
Enforcement, said his group won't support the bill because it still grants recognition to

illegal immigrants.

"They are here illegally, they broke the law to get here," he said. "You don't give
someone who broke the law ID." E-mail: lisa@desnews.com; dbulkeley@desnews.com
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English First Foundation Issue Brief
produced by English First Foundation
8001 Forbes Place, Suite 102
Springfield, VA 22151

(permission to reproduce is granted, provided credit is given to English First Foundation)

Bilingunal Ballots: Election Fairness or Fraud?

Bilingual ballots remain as controversial today as they were in 1975--perhaps even more
so. As Congress considers this aspect of the Voting Rights Act, it may well be forced to
make a difficult choice.

Advocates of bilingual ballots are demanding that the Voting Rights Act be changed to
require more bilingual ballots and election materials for more people. Opponents of the
bilingual ballots see the upcoming renewal process of this part of the Voting Rights Act
as a chance for Congress to rectify its error of 1975.

This issue brief is intended to provide a summary of potential controversies in this area.
Bilingual Ballots Not Part of Voting Rights Act for 10 Years.

Contrary to popular belief, bilingual ballots were not required by the Voting Rights Act
until the 1975 amendments were added to it. That it took a decade for Congress to
legislate in this area indicates that the problem of the Khmer-speaker confronted with a
ballot written in English was not of the same intensity as that of an African-American
attempting to register to vote at a rural Alabama courthouse in 1963.

Advocates of bilingual ballots had the same problem then that they do today: there is
little evidence that bilingual ballots were needed by many people.

Granted, the Spanish-speaking citizens of Puerto Rico are United States citizens. But
until recently, both English and Spanish were the official languages of the Island and
both languages were taught in its schools. American Indians are also qualified voters who
may or may not have language difficulties.

Fortunately for supporters of bilingual ballots, anecdotal evidence exists for virtually any
point one might wish to prove. Abigail Thernstrom's book, Whose Votes Count?
demonstrates that the need for bilingual ballots was scarcely evident even during the
hearings Congress held on the issue. She notes on page 54 that the Mexican-American
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Legal Defense and Education Fund (MALDEF) had a tough time finding any witnesses
able to honestly testify as to their need for bilingual voting services:

If the hearings were a staged event, the performance was less than perfect. "We were able
to produce those [needed] horror stories,” a MALDEF representative would later say.
"But not many of them. . . . We did it really by the skin of our teeth.”

And again on page 56, Thernstrom notes:

Many of the charges came from a handful of witnesses reporting on very few Texas
counties . . . "What we found,” one lobbyist later frankly admitted, "we portrayed . . . as a
giant state-wide pattern, which it really wasn't."

If the problem bilingual ballots were supposed to address among Hispanic citizens was
hard to find, what of the Anierican Indians?

The need for bilingual services among these voters turns out to be at least debatable.
Senator Frank Murkowski (R-AK) was moved to introduce S.1595, the Alaska Native
Languages Preservation and Enhancement Act of 1991. The Senate passed this legislation
on November 25, 1991. This bill would allow $10 million to be spent to preserve
languages which are otherwise expected to die out shortly, primarily because children are
not learning the ancestral languages, and have not been for some time. One does not need
to preserve things which are growing robustly.

The question of continued need for this service is also begged by a statement in an article
on Indian religion in Mother Jones:

[Ulnlike on many reservations, the traditional language is alive and spoken everywhere;
when the photocopier in the tribal office breaks down, the secretaries discuss how to fix it
in Havasupai (emphasis added).<1>

The tribe in question has its reservation in the bottom of the Grand Canyon, which can be
reached only by helicopter or a seven mile hike. Clearly, physical isolation has helped
preserve their language. Most reservations are not nearly so remote from English-
speaking America. That is why traditional Indian languages are disappearing.

Advocates of Bilingual Ballots Caught in Paradox of Their Own Design

Supporters of bilingual ballots have argued that these services are desperately needed.
MALDEF released a report in 1982 which claimed bilingual ballots were essential for
Hispanic voters. The MALDEF study reported that 70% of those citizens who spoke only
Spanish would be less likely to register and vote if they could no longer get oral help in
Spanish.<2> Fully 72% of monolingual Spanish speakers claimed they would be less
likely to vote if bilingual ballots were discontinued.<3>
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(It is not without interest that this same MALDEF ‘study’ claimed that fully 21% of the
citizens classified as "English Monolingual” stated they would be "less likely" to vote
"without Spanish help" and 14% of the "English Monolinguals" supposedly were less
likely to vote without a bilingual ballot.<4> Why a substantial percentage of persons who
speak just English needed "Spanish help” and bilingual ballots was not explained.)

Yet the same people who support bilingual ballots because people aren't learning English
turn around and say a Constitutional amendment making English the official langnage of
government in America is unnecessary because everyone is learning the language. To
attack the proposed English Language Amendment (ELA), American Civil Liberties
Union legislative counsel, Antonio Califa used two recent studies which "show that the
rate of English language acquisition by both native-born and immigrant Hispanophones
(first language heard is Spanish) is impressive."<5>

Califa went on to suggest that by the second generation, the sons and daughters of
Hispanic immigrants have a "working knowledge in both the native language and
English. By the third generation, English is the preferred language."<6> One study Califa
quoted claimed that:

Eventually, 52% of the Hispanophones will adopt English as their principal language. Of
the remainder, 39.7% will be Spanish bilingual. Spanish monolinguals comprise 8.3% of
the native-born Hispanophone population.<7>

Yet another opponent of the English Language Amendment, Joseph Leibowicz,
suggested that support for such a law was directed against Hispanics because Hispanics
were not assimilating:

The proponents of the ELA are at least partially correct: the situation of Spanish speakers
in the United States may actually be "unique" in several significant respects. . . .

All these elements--a substantial indigenous population; a continuing influx of new
Spanish speakers; large, densely populated areas that are essentially monolingual
Spanish; a high percentage of sojourners with no long-term commitment to American
society--promote mother-tongue maintenance and may slow English acquisition.<8>

Thus, opposition to bilingual ballots is argued to be anti-Hispanic because (1) Hispanics
are learning English anyway, making an English Language Amendment to the
Constitution unnecessary and, simultaneously, that (2) Hispanics are not leamning
English, so bilingual ballots are necessary. And when MALDEF suggests that bilingual
ballots help monolingual English-speakers to vote, one starts wondering whether
advocates of bilingual ballots have allowed advocacy to triumph over accuracy in the
name of preserving bilingual ballots.

The real intention of bilingual ballot advocates may be gleaned from a comment by a
Canadian official:



193

According to Maxwell Yalden, the commissioner of official langnages for Canada, "We
do not have the separatist problem in Canada because we have two languages. We have
the problem because we refuse to give status to the other [French] language."<9>

What this suggests is that bilingual ballots are an exercise in building self-esteem for
professional ethnic activists. It does not matter to them if most Hispanics are learning
English or not. The essential thing is that Spanish (and other languages) appear on the
ballot; that the language of their immigrant ancestors is given "status" by the federal
government. This is nothing more than taxpayer-funded occupational therapy.

One advocate goes so far as to suggest that inability to speak English is as immutable a
handicap as a missing leg:

Admittedly, a person's language is not "immutable" as that term is used in the context of
race, gender, or national origin. As one court has noted, however, for many who speak
only one language, the practical reality is that "language may well be an immutable
characteristic like skin color, sex or place of birth." For adults in particular, especially
those with limited financial resources, learning a new langnage may be extremely
difficult or impossible. The immutability of a trait suggests that courts should guard
vigilantly against that trait's becoming the basis of discriminatory state actions.<10>

Thus, adults cannot be expected to leam English and, thanks to bilingual education
programs, neither can children.<11> There is clearly an agenda at work here that is
determined to destroy the linguistic unity of this nation of immigrants.

Those who are pushing this agenda evidently see nothing wrong with misrepresenting
evidence, including Supreme Court cases, if that should further their cause. Consider a
legal brief submitted to Congress by the firm of Hogan & Hartson on behalf of the
Mexican American Legal Defense and Education Fund (MALDEF). This brief claims
that "[a]nother major step towards the development of bilingual education in this country
came in 1974 with the Supreme Court's Lau v. Nichols decision. . . . The Court also noted
the effects of a school system's failure to provide special bilingual instruction."<12>

Actually, though MALDEF had asked the Supreme Court to order schools to conduct
classes in Spanish for Spanish-speaking students, the Court refused to do s0.<13> In fact,
the Court explicitly refused to require schools to adopt any specific approach:

Teaching English to the students of Chinese ancestry who do not speak the language is
one choice. Giving instruction to this group in Chinese is another. There may be
others.<14>

English First is well aware that the federal government used the Lau ruling as a rationale
for requiring so-called transitional bilingual education programs for Spanish-speaking
children. MALDEF's 1992 brief uses artfully crafted language to convey a misleading
impression to the nation's legislators.
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English Required For Citizenship in Most Cases

It is safe to say that because of its nearby border, Hispanic immigrants from Mexico will
demonstrate the greatest "need" for bilingual voting services among America's recent
immigrants. This is because most immigrants are required to demonstrate a knowledge of
English before they can achieve citizenship, and thus the right to vote. But a child born
on U.S. soil is automatically a citizen, even if his or her parents arrived on U.S. soil
illegally. Obviously Mexicans have an easier time crossing the border than, say,
Taiwanese, simply because of geographic proximity.

By 1906, Congress had decided to require oral English literacy as a condition of
becoming a naturalized American citizen.<15> In 1950, Congress added the requirement
that persons who wish to become citizens must "demonstrate an understanding of the
English language, including an ability to read, write and speak words in ordinary usage in
the English language."<16>

Since only citizens may vote, legal immigrants who became naturalized citizens since
1950 can be expected to be at least somewhat literate in English. And since almost two
full generations have passed since English literacy was required to achieve citizenship, it
is no wonder that advocates of bilingual ballots must resort to opinion polls and a few
horror stories. The need just doesn't exist.

Bilingual ballots are just one more way that well-meaning people hinder the progress of
certain ethnic groups in this nation. Most Americans know, intuitively, that English is the
language of this country and that those who do not leam it will be unable to take their
rightful place in what remains the American dream. A 1990 poll reported in the Houston
Chronicle found that 87% of Hispanics surveyed thought it their "duty to learn English.”

It seems clear o English First that the "problems” bilingual ballots were supposed to
resolve were, and remain, practically non-existent. A person who achieves citizenship,
and thus the right to vote, is unlikely indeed to have absolutely no knowledge of the
English language.

The Senate hearings on this issue also suggest that bilingual ballots are just the
beginning. Many witnesses complained that there were X percent of a given minority in a
place but only a2 much smaller percentage of that minority was elected to office. Bilingual
ballots today may mean strict quotas for all minorities among elected officeholders
tomorrow.

That policy is now underway for Hispanics. Gloria Molina represents many fewer voters
than other supervisors in Los Angles do. Her "Hispanic" district is full of Hispanics who
are not citizens and thus not entitled to vote.

The pro-quotas side can be spotted by their constant use of the phrase "persons of voting
age” in their complaints. If fewer Laotians of voting age vote than do whites, the quota
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crowd shouts discrimination. Never mind that non-citizens, convicted felons, or persons
whao do not register to vote cannot legally vote.

Should Aliens (Legal and Illegal) Trigger Bilingual Requirements?

Section 203 is invoked by looking at census data for a given jurisdiction. If people
identify themselves as citizens and speakers of another language, that is where the
investigation stops.

The Census Bureau publicizes that it is forbidden to share its data with other agencies.
Even so, the chances that a person who is here illegally will confess that to a census taker
is at best problematic.

Takoma Park, Maryland, has decided to allow non-citizens to vote in local elections.
Washington, D.C. is considering similar legislation. This is an open invitation to all kinds
of fraud and abuse.

Will non-citizens be kept on a separate election roster at each polling place? If not, it is
possible that the non-citizen may “accidentally' be allowed to vote in federal or state
elections. Will there be special "non-citizen” ballots or voting machines when elections
combine federal and local matters? If not, the chance of ineligible voters shifting the
results of elections strongly exists.

Unneeded Bilingual Ballots Quite Expensive

Birthday presents, car rebates and bilingual ballots have one thing in common: a person
may not need something but will happily accept what appears to be free.

When the General Accounting Office was asked to investigate the costs of bilingual
election services in 1986, it found the process less costly than might have been expected.
Of the 375 political subdivisions (in 21 states) covered by the law,<17> 83 jurisdictions
stated it cost roughly $388,000 to provide written bilingual assistance and 39 jurisdictions
stated it cost them about $30,000 to provide oral assistance for the 1984 general
clection.<18>

Advocates of increased coverage for the act are welcome to suggest that this sum seems
relatively small. Yet costs are held down on the basis of four factors:

(1) Most of this assistance was done in Spanish.
According to the GAO:
Hispanics were the most commonly served minority group, with 96 percent of the

respondents that offered written assistance doing so for Hispanics, and 89 percent of
those offering oral assistance serving Hispanics.<19>



196

Yet under the proposed legislation, there will not only be a vast increase in coverage of
the act, but, because of other proposed amendments, in the number of languages in which
assistance must be provided. Simply by increasing the amount of oral assistance required
to assist speakers of relatively obscure Indian languages to vote, the act will doubtlessly
drive up these costs, and probably by a substantial margin.

Asian and Pacific Islanders comprise just one census category but speak many languages.
An interpreter fluent in the language spoken by most Cambodians will be of little help to
a Pakistani who knows little English.

Section 203 requires that a county covered under it that "provides any registration or
voting notices, forms, instructions, assistance, or other materials or information relating
to the electoral process, including ballots, it shall provide them in the language of the
applicable minority group as well as in the English language.” There will be a lot of
translating that must be done in addition to that required for a ballot. All these materials
cannot be produced in a multitude of languages at no cost to the taxpayer.

(2) Jurisdictions with large linguistic minorities are presently excluded from coverage.

Advocates of a renewal of Section 203 are also on record as wishing to eliminate or
modify the requirement that a county must have at least 5% of its population be Limited
English Proficient (LEP) citizens of voting age.<20>

To lower this threshold will impose vast new costs on those who can least afford it--
urban America. Bilingual Spanish services would be required in Los Angles, San Diego,
Orange and San Bernadino Counties, CA, Cook County, IL, and Queens County, NY,
while bilingual Asian (languages unspecified) services could be also required in Los
Angles and San Francisco Counties, CA and Kings, Queens and New York Counties,
NY.<21>

In addition, hard pressed rural America will find its election costs greatly increased if the
Native American Rights Fund has its way. This group suggests Section 203's bilingual
requirements could be invoked if a group of speakers of a particular Indian language "live
on or near a reservation or other identifiable Indian community, and they exceed five
percent of the total Indian voting age population of that reservation or community."<22>

A community forced to provide bilingual services in any Indian language spoken by 5%
of the population of a reservation will be forced to deal with some highly obscure and
difficult to translate languages. Qualified interpreters may well be nonexistent. But the
legal requirement will exist whether interpreters exist or not.

(3) Much of the translation help is provided by volunteers.

According to the GAO study:
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Most jurisdictions incur no costs to provide oral assistance because they do not hire
additional workers. Instead, they seek to find poll workers who are able to converse in the
covered minority language. Also, jurisdictions generally pay bilingual poll workers at the
same 1ate as monolingual workers. In some cases, jurisdictions do not actually have
bilingual workers stationed at the polling places. Rather, someone is available to come to
the polling place, if called, to provide assistance. These standby workers may be
volunteers, or they may be paid, or paid only if they are actually called upon to assist at
the polling place.<23>

According to the jurisdiction breakdowns in Appendix 2 of the GAO report, volunteers or
other no additional cost services have predominated in most parts of the country. In fact it
is so common that it is used as an argument as to why the costs of multi-language voting
is supposedly not high: "for small counties, oral voting assistance may be provided at
almost no cost as most interpreters volunteer their services gratuitously.”"<24>

Just because something has been free or relatively inexpensive to obtain in the past is no
guarantee that it will remain inexpensive in the future. Gasoline used to be 25 cents a
gallon, but a government should not count on filling its motor pool continuously at such a
price. If Section 203 is renewed with expanded coverage, it will require many
governments to locate interpreters of fairly uncommon languages.

A fluent Hmong-English translator who knows that the county will likely be sued if it
does not use his services is less likely to donate them than is the Spanish major at the
local college. Spanish translators are relatively plentiful. Translators of other languages
are less so. The rules of supply and government-created demand will doubtlessly have an
impact on the taxpayers at election time.

(4) Bilingual services could be legally targeted to those who specifically request them.

Complaints about the cost of bilingual ballots were rampant prior to the 1982
reauthorization of the Voting Rights Act itself. In 1976, the first year bilingual election
materials and services were required, Los Angeles County was forced to spend $854,360
just for the primary election.<25> Los Angeles was able to lower its costs to $135,200 by
the 1980 general election, primarily by "targeting" bilingual services only to those who
request them.<26> "Targeting" also helped San Diego County reduce its bilingual
election expenses from $126,000 for the 1976 general election to $54,000 in 1980.<27>

It appears that under proposed amendments to this part of the Voting Rights Act,
targeting will be illegal. Furthermore, many districts which have voluntarily provided
multilingual voting services in the past will be required to do so by law, which means
informal and inexpensive approaches may have to be replaced with expensive and broad
ones. Sacramento County, California calculates that the bill would add $50,000 to the
cost of every election just for bilingual ballots because it will be required to provide these
services not simply for those few who request them.<28>
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Supporters of the bill argue that bilingual (or multilingual) ballots should be required, "no
matter what the cost is,” as Los Angeles County Supervisor Gloria Molina told a Senate
subcommittee. One advocate of an expansion of multilingual voting requirements put it
even more bluntly:

Many people express an instinctive worry that a constitutional rule that requires states to
provide multilingual voting assistance to every non-English speaker would be excessively
costly and administratively burdensome in areas with only a few non-English speakers.
As with most constitutional requirements, however, states would have the flexibility to
develop systems for identifying voters needing the assistance and for implementing the
multilingual system. Courts should nevertheless place a heavy burden on states to
accommodate every voter needing assistance unless such accommodation would be
clearly unreasonable. For example, if there were only one person within a 500 mile radius
that needed assistance, and no one was available in that area to interpret the ballot,
assistance might not be a reasonable demand on the state (emphasis author's).<29>

Granted, Congress is not considering setting the standard quite as high as this advocate
suggests. But judges may have other ideas. While Congress did not think to require
bilingual ballots until 1975, judges began requiring bilingual ballots and election
materials for Puerto Rican voters in New York and Pennsylvania in 1974.<30>

Accurate Translations Cannot Be Taken for Granted.

Supporters of bilingual ballots suggest that without them, persons who do not understand
English may well have "an incentive for such citizens to cast uninformed votes."<31>
Yet they forget (or ignore) the fact that translation is far from an exact science. A
bilingual ballot or interpreter may not convey the real meaning of a referendum issue or
beliefs of a candidate. A vote cast on that basis is not only "uninformed;" it may well
reflect precisely the opposite of a voter's real intentions.

This bill would require elections conducted in areas with Indian populations of a certain
number to provide all materials in the language(s) of the affected tribes--even if the
language does not have a written form. This opens the door to fraud and
misrepresentation of issues by "interpreters.” Such fraud has already been documented by
U.S. Assistant Attorney General John Dunne during the 1988 and 1990 elections:

[E]ven when translators were available, the message conveyed to minority language
voters often did not resemble the issue on the ballot and it was impossible for a minority
language individual to cast an informed vote.<32>

In his oral testimony that same day, Mr. Dunne noted that a Victim's Rights Initiative was
translated as referring to any number of things other than the issue at hand. He added that
many Indian languages do not even have English equivalent words for complicated baliot
questions.
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When one considers that even fair-minded lifelong English speakers may disagree as to
the proper wording of a ballot initiative on euthanasia, gun control or Proposition 13-style
taxation limits, one realizes that accurate, disinterested translation cannot be taken for
granted.

Washington Post columnist Richard Cohen mentioned this kind of problem in his column
of March 5, 1992:

This [false advertising by candidates] is especially the case when it comes to
commercials on ethnic radio stations or ads in ethnic newspapers. They amount to the
back channel of politics. Often unmonitored by the press, they can be the vehicle for the
dirtiest of politics.

Can Government Solve the Translation Problem?

Government bureaucrats are not known for finding the least costly way to accomplish a
goal. If one interpreter makes mistakes, bureaucrats could demand localities pay another
person to keep an eye on the interpreter. Or they could do what bilingual education
bureaucrats attempted to do to Alaska: require the state pay to develop written forms of
Eskimo languages and then teach them to the Eskimo children before teaching the same
children English.

The ability to misrepresent issues in a language which does not have a written form
should not be understated. A tape recording may seem like a good solution to this
problem. But what of the voter who understands neither the ballot nor the tape? Demands
for human translators are inevitable. And with human, on-site translators, there will
always be the potential for abuse.

The costs of government certification of translators may be inferred from a study of court
appointed translators by Bill Piatt, an opponent of official English:

Through 1986, the Administrative Officer of the Courts had spent over one million
dollars in test development and administration for Spanish language interpreters, had
administered a Spanish interpretation test more than seven thousand times (some took the
test more than once), and yet had been able to certify only 292 interpreters.<33>

Since ballot referendum questions are written in language which often resembles
"legalese," or are artfully drafted so one must 'vote yes to vote no,' the high cost of
certifying courtroom interpreters would be multiplied many-fold if governments were
forced to certify interpreters in all languages used in a given voting jurisdiction.

Don't Private Sector or Volunteer Translators Make Mistakes?
Obviously so. It is basically understood that one of the disadvantages of being unable to

speak the national language is the constant threat of being given false or misleading
information in one's native tongue.
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Yet this statement simply demonstrates the dangers of government sponsored-translation
services. The government cannot guarantee the accuracy of all translators at every polling
place. Yet a person who secks translation from a volunteer has vastly lower expectations
than one seeking translation from a government employee or government certified
individual. Those who seek the advice of partisan volunteers at the polling place know to
take certain statements with a grain of salt. One does not expect officials of one's
government to lie. Accordingly, a government translator may be accorded more
credibility by voters than he or she may deserve.

Government-written bilingual ballots are unnecessary for another reason. I find when I go
to vote that the problem is not getting help in casting my ballot but avoiding all the
"helpers" and their literature as I walk to the polls. Political parties can be expected to
print materials in whatever languages the electorate requires even if the Voting Rights
Act itself were to vanish tomorrow.

The use of volunteer translators is already common. Of course, what is volunteered for
free may be the product of a political agenda. We do well to remember a Passaic, New
Jersey Assemblyman who managed to falsify 5,000 voter registration forms and a
Patterson Council President, who told workers "they could register convicted criminals
and immigrants with alien cards."<34> And, as we have seen above, should the
government require something, it is less likely to be able to get that service at no charge.

Are Bilingual Ballots Enough to Guarantee an Informed Vote?

The people most likely to understand the problems of bilingual ballots are precisely those
who are bilingual. They tend to agree that the answer to this question is no.

There is an enlightening book out called The Bilingual Courtroom. The author suggests
that there are many problems in translating legal language from English to another
language, Spanish in this case. Sometimes there is literally no corresponding word in
Spanish (or any other language) for an English word. And sometimes, a Spanish word
which is used to mean the same thing as the English word also can mean something else
entirely.

If the answer to this question is indeed "no" (a point all but conceded by organized
bilingual ethnic activists) then bilingual ballots are not nearly enough. Congress might
well consider requiring all political commercials, all campaign literature and all new
coverage to be translated into every language spoken among the electorate.

It is worth noting that this is precisely what is argued in Bill Piatt's book, Only English?
on page 150:

There may or may not be a right to be informed via broadcast media in a foreign
language. As a result, while a voter arriving at the polls who suffers a language barrier
may be entitled to a bilingual ballot, he or she may not understand the issues or the
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positions of the candidates upon which he or she is voting if the public affairs
programming in the local media has been presented exclusively in English.

Lawsuits in this area can be expected. And the outcome of such litigation is at best
unpredictable.

Bilingual Ballots and Xenophobia

Much is made of the supposed threat of official English laws by supporters of bilingual
ballots. The Mexican American Legal Defense and Education Fund (MALDEF) appears
to argue that bilingual ballots must be required by the federal government because of the
presence of official English state laws.

MALDEF's demands for bilingual ballots and bilingual government services of all kinds
upset many people. These costly programs, like bilingual education, appear to have
graduated a second generation of English illiterates who, MALDEF will claim, now need
bilingual services as adults. This is the equivalent of a young man who kills his parents
and then asks the court for mercy because he is an orphan.

Americans are traditionally welcoming of immigrants. And statistics show that most
immigrants want to learn the language of this, their adopted country so that they can take
advantage of the opportunities this nation has to offer. National, government enforced
bilingualism is alien to the history of this nation. MALDEF may wish to make America
another Canada in which only those fluent in both English and Spanish may dream of
working for their government. But this is not the goal of the people MALDEF claims to
represent, nor is it the wish of most other Americans,

MALDEF's bilingual policies and lobbying used to take place in a vacuum. Fish don't
notice water and English-speakers used to take it as a given that English was this nation's
language of government. MALDEF's successes came to the notice of the rest of America
and the rest of America was outraged. They started passing official English initiatives by
large majorities. (If ever allowed to work its will, Congress would too.)

Now MALDEF claims the laws its unceasing whining provoked demonstrate why
America should accept more of their demands. This attitude is bound to make Americans
less accepting of immigrants generally as it drives up the cost of accepting them.

Most Americans wish to continue to welcome refugees from troubled lands. But if that
welcome requires hard-pressed taxpayers to import bilingual teachers, hire bureaucrats
fluent in the new immigrants' language(s), reprint most government documents and
otherwise meet the demands of the professional bilingual lobby, that welcome is
jeopardized. MALDEF and its allies sow the seed of xenophobia and then complain when
their crop comes in.

Furthermore, bilingual ballot provisions are sometimes used in ways which are a clear
affront to the principles of democracy. The right to vote is fundamental. When Congress
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legislates in this area, it must be careful that in the name of so-called "fairness" it does
not invite new corruptions of the democratic process nor vast expenses upon states or
candidates.

We do well to remember that not so long ago, the United States Supreme Court was
forced to decide whether a successful citizen ballot initiative in the state of Florida
violated the Voting Rights Act because the petitions used to put the measure on the ballot
were not translated into Spanish in 6 of the 67 counties in Florida covered by the Act
(Delgado v. Smith 88-1327). And this was not an isolated attempt to abuse the Voting
Rights Act. A similar effort was made in Colorado.

This was net a use of the Voting Rights Act to protect the right of citizens to be heard.
Instead, this was a case where an attempt was made to use the Voting Rights Act to deny
the voice of the citizens of Florida, who passed the ballot measure by a vote of 84-16%

Obviously, since the measure in question was an official English amendment to the

Florida constitution, we at English First had an interest in this decision. But every citizen,
particularly those many African-American citizens who suffered so long without the right
to vote, have a definite interest in seeing that those who would use the Voting Rights Act
as a political weapon to overturn the results of fair elections are prevented from doing so.

Should Congress wish to continue along this path, English First regrets that there will be
unfortunate, but predictable consequences. Resentment at the costs of a multi-language
election process in which decisions can be regularly overturned by a judge in cahoots
with representatives of special interest groups can only be expected to arise. Accordingly,
Section 203 should not be renewed.
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July 11, 2006, 5:58 a.m.

Backward March

The House moves to do Voting Rights wrongs

By Jim Boulet Jr.

House Republican leaders have decided to fast track what they may think is a simple
reauthorization of the Voting Rights Act, H.R. 9. In their haste, they may well be writing an
obituary for fair elections.

Let’s Jook to the Left to see the danger. Liberal interest groups almost unanimously support the
current legislation. They’ve read the bill, especially the ominous language of section 5 “criteria

for declaratory judgment™

Any voting qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting
that has the purpose of or will have the effect of diminishing the ability of any citizéns of the United States
on account of race or color, or in contravention of the guarantees set forth in section 4(f}(2), to elect their
preferred candidates of choice denies or abridges the right o vole within the meaning of subsection {a) of
this section.

What do groups who have endorsed H.R. 9 believe to be obstacles to the right to vote? Common
Cause has a list:

LD, Requirements: “Once registered, voters need not bring identification with them to vote.
Identification can consist of a broad range of documents so as not to discriminate against those
without driver’s license or other official ID.”

Bans of Felon Veting: “The right to vote should be automatically restored to people who have
been convicted of a felony and have served their time in prison.”

Purging of Voter-Registration Lists: “Voter databases must be accurate and complete. A voter
cannot be purged from the list unless there is direct communication from the voter, the registrar
of another state, or from the courts (in the case of a voter who has committed a felony),”

Should H.R. 9 be signed into law, there will be a flood of lawsuits challenging every effort,
including those opposed by Common Cause, to reduce the possibility of voter fraud as long as
someone, somewhere can suggest a “disparate impact” upon a protected minority group.

Those protected minorities would now include all Limited English Proficient (LEP) voters
everywhere in the United States,

Section 5 of H.R. 9 specifically cites the “guarantees set forth in section 4(f)(2)” of the Voting
Rights Act for a reason. Section 4(f)(2) states:

No voting qualification or prerequisite to voting, or standard, practice, or procedure shall be
imposed or applied by any State or political subdivision to deny or abridge the right of any
citizen of the United States to vote because he is a member of a language minority group.
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Those states and localities which have managed to avoid the cost of mandatory multilingual
voting should be aware that the other side considers requiring people to vote in English to
impose a disparate impact upon (LEP) voters.

To add insult to injury for state and local taxpayers, Section 8 of H.R. 9 replaces “census data”
with “American Community Survey data in 5-year increments.” In other words, the discredited
idea of “census sampling” would be imposed on the American voting system.

The American Community Survey is a sample, by its own admission:
The sample for the ACS uses a two-stage stratified annual sample of approximately 838,000
housing units designed to measure socioeconomic and demographic characteristics of housing

units and their occupants.

The ACS determines an entire household Limited English Proficient if it contains just one
speaker of any foreign language in the entire household (dmerican Community Survey 2004
Subject Definitions, page 62). Last names matter to the ACS too: “Spanish and non-Spanish
surnames are also used to assist in assigning an origin” (page 41). ACS believes, mistakenly, that
every “Lopez” struggles with English.

An LEP individual, such as an illegal-alien farm worker, need reside in a community during just
February and March in order to trigger bilingual ballot requirements for years, even if that LEP
individual is long gone.

According to the “Advanced Methodology” section on the “Two Month” rule and the ACS:
This rule states that if a person is staying in a sample unit at the time of survey contact, and is
staying there for more than two months, he or she is a current resident of that unit whether or not
the unit is also the person’s usual residence under census rules. ... If a person has no place where
he or she usually stays the person is to be considered a current resident of the sample unit
regardless of the length of the current stay.

In short, the Voting Rights Act could now also be known as “The Endless Election Litigation
Act,” “The Vote Fraud Enabling Act,” and “The Mandatory Multilingual Elections Everywhere
Act”

House Republicans were denied a chance to amend this dreadful bill before the July 4th recess.
Now it is back on the House agenda. And Senate Judiciary Committee Chairman Arlen Specter
(R., Pa.) can be relied on to push it through the Senate before August recess if the House passes
it.

Without amendment, that would be doing rights wrong.

— Jim Boulet Jr. is executive director of English First.
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COLUMBIA UNIVERSITY
DEPARTMENT OF POLITICAL SCIENCE

June 21, 2006

Senator Atlen Specter

Chair, Senate Judiciary Committee
711 Hart Building

Washington, DC 20510

Dear Senator Spectet:

I am a professor of political science at Columbia University. I have written a seties of
articles on the 1965 Voting Rights Act, detailing the emerging tradeoff between the
substantive and descriptive representation of minority interests in Congress. 1 was also the
expert witness for the state of Georgia in the redistricting following the 2000 Census, in the
case that eventually became Georgia v. Asheroft.

1 am writing to you today to express my concerns regarding the clause in the Voting Rights
Act renewal legislation that seeks to overturn the Court’s verdict in Georgia v. Asheroft. The
VRA is about representation, pure and simple, not about electing certain candidates to
office, and to say otherwise now is to profoundly misconstrue the Act's legislative history.

There are many ways to achieve representation, which we can divide into descriptive-based
representation and substantive-based representation, the former focusing on maintaining
minorities in office, and the latter on passing policies favored by the minority community. I
do not believe we can say that either of these is intrinsically supetior to the other, and there
are times when they go hand-in-hand. Indeed, my research shows that this used to be the
case — in past decades, the only way for minorities to have an effective voice in the political
process was to elect as many minority candidates to office as possible. But now we live in a
world of tradeoffs, where gains in descriptive representation generally come at the expense
of substantive representation, and vice-versa. How these alternatves ate traded off is
fundamentally a political choice, and should be made through the political process.

What proponents of the current version of the re-authorization legislation are saying on this
issue is that minority voters in covered jurisdictions, through their elected representatives,
are to be prohibited from choosing substantive representation over descriptive, and that this
prohibition should last for at least twenty five years — that their choices are limited to those
plans that increase or maintain descriptive representation, even if this comes at a cost to
substantive representation. This seems perverse and profoundly undemocratic; it embodies

DAVID EPSTEIN
PROFESSOR OF POLITICAL SCIENCE
420 WEST 1187% STREET « NEW YORK, NY » 10027
PHONE: 212.854.7566 » FAX: 212.222.0598+ EMAIL: DE11@COLUMBIA EDU
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the view that interest groups and government officials know better what is best for minority
voters than they do. This cannot be what the VRA was meant to lead to.

I have said publicly that I support re-authorization, and I would support it even in its present
form if the alternative is no re-authotization at all. But the Act was supposed to bring
minority voters to the point where regular politics can take over, where minorities can form
coalitions and “pull and haul” to achieve their policy objectives like any other group. By
construing the VRA to mean that minorities must favor descriptive representation above all
else, the proposed amendments would actively prevent that from happening for the next
quatter of a century.

On the other hand, I do agree that the standards set forth in Georgia v. Asheroft for measuring
substantive representation are vague, and that work still needs to be done on the question of
how to implement the Court’s ruling in a fair, workable way. I urge you to consider
alternative language in the re-authotization legislation that would preserve minorities’ ability
to support laws that increase substantive representation, while still constraining states’
abilities to pass legislation antithetical to minority interests. I would be happy to work with
you and your staff to develop such language.

Sincerely,

Prof. David Epstein
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More Information Requests and the Deterrent Effect of Section 5 of the Voting Rights Act

Luis Ricardo Fraga
Department of Political Science
School of Education
Stanford University
650.723.5219
Luis.Fraga@stanford.edu

Maria Lizet Ocampo
Department of Political Science
School of Education
Stanford University
650.387.7472
miocampo@stanford.edu

June 7, 2006

An earlier version of portions of this essay was prepared for delivery at the symposium
Protecting Democracy: Using Research to Inform the Voting Rights Reauthorization Debate, The
Chief Justice Earl Warren Institute on Race, Ethnicity and Diversity, University of California,
Berkeley, School of Law (Boalt Hall), and the Institute of Governmental Studies, University of
California, Berkeley, Washington, DC, February 9, 2006.
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Fraga and Ocampeo More Information Requests 1

It is impossible to assess the impact of the Voting Rights Act (VRA) without a thorough
consideration of the role of the Section 5 preclearance provision. Section 5 of the VRA was a
response to a common practice in some jurisdictions of staying one step ahead of the federal
courts by passing new discriminatory voting laws as soon as the old ones had been struck down.
Congress therefore decided, as the Supreme Court held, “to shift the advantage of time and
inertia from the perpetrators of the evil to its victims,” by “freezing election procedures in the

»l

covered areas unless the changes can be shown to be nondiscriminatory,” As a result, Section 5
gave the Department of Justice (DOJ) and the United States District Court for the District of
Columbia’ the authority to directly review the potential impact of a broad range of proposed
changes in electoral procedures and practices to determine if they might be discriminatory before
they are actually implemented.®

Section 5°s impact is most commonly measured by the number of the DOJ’s objections to
changes submitted by covered jurisdictions. Ball, Krane, and Lauth report that from 1965 to
1981, a total of 35,000 changes were submitted for preclearance. The DOJ objected to 815, or
2.3%, of these changes.' Based on data maintained by the DOJ, from 1982 through July 29,
2005, a total of 387,673 changes were submitted to it by covered jurisdictions. The DOJ
objected to a total of 2,282 changes, amounting to 0.6% of all changes during this period of

5

time.” Only 54 changes were objected to between 2000 and July 2005. The number of

' H.R. Rep. No. 94-196, at 57-58.
? Because so few changes are submitted to the DC District Court, we will refer to submission to the DOJ as the
primary arena within which Section § is administered. We recognize that covered jurisdictions are free to choose to
submit their proposed changes to the DC District Court for review.
$42U8.C. § 1973c.
* Ball, Howard, Dale Krane, Thomas P. Lauth, Compromised Compliance: Implementation of the 1965 Voting
Rights Act, Westport, CT: Greenwood Press, 1982, p. 137.

US  Department of Justice. “Section 5  Objection Determinations.” Available  at
http://www.usdoj.gov/ert/voting/sec _5/obj-activ.htm.
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objections, however, does not tell the whole story about Section 5’s substantial impact in
preventing voting discrimination.

In this report we assess the deterrent effect of Section 5 through another mechanism that
the DOJ uses beyond issuing objections: the issuance of more information requests (MIRs). A
MIR is a request for more information on a change submitted to the DOJ. A More Information
Letter is a formal letter from a senior official within the DOJ® sent to a jurisdiction requesting
that it provide additional information specific to a proposed change in voting procedure or
practice in situations where the initial submission was inadequate to provide a basis for
assessment. One or more MIRs may be included within a single More Information Letter. In
these letters, the DOJ describes additional information it needs to fully evaluate whether or not a
proposed change should be precleared.” In this report, all data refer to the number of MIRs
where more information was requested and not to the number of letters. We provide three
examples of more information letters that contain these requests in Appendix A.

In issuing an MIR, the DOJ can signal to a submitting jurisdiction that it has concerns
regarding the potentially discriminatory intent or effect of a proposed change. Often, the
jurisdiction can be deterred from pursuing a proposed change as a result of the DOJ’s concerns.
We measure the impact of this MIR induced compliance by specifying if, after receiving the
MIR, the covered jurisdiction decided to: (1) withdraw the proposed change,8 (2) submit a

superseding change that replaced the original change, or (3) failed to respond to the change or

¢ The official is typically the Chief of the Voting Section of the Civil Rights Division or his or her designee.

" Department of Justice, 28 C.F.R. Part 51, §51.37, Procedures for the Administration of Section 5 of the Voting
Rights Act of 1965, as Amended.

¥ The three letters in Appendix A resulted in withdrawals.
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responded with insufficient information.” Each of these three outcomes has the consequence of
preventing the proposed change from being lawfully implemented.

Our analysis encompasses all changes submitted to the DOJ under Section 5 for the
period 1982 through July 2005. We categorize these changes by year, type of change, and state.
We then compare the number of changes to the number of objections. Finally, we note the
number of MIRs issued and MIR induced outcomes.

Overall, we find that MIRs enhanced the deterrent effect of Section 5 by 51%. Our study
reveals that 13,697 MIRs and 3,120 follow up requests were sent to jurisdictions from 1982 to
2005. A total of 1,162 changes that received an MIR led to withdrawals, superseding changes, or
no responses. This is separate from and in addition to the 2,282 changes that were objected to by
the DOJ during the same 23-year period. There is, however, notable variation in the relative
impact of MIR outcomes to objections across the years examined. Significantly, MIR induced
outcomes have had a much greater deterrent effect since 1999 when the number of objections
decreased substantially. By our count, from 1999 to July 2005, 357 changes were deterred
through the MIR process, compared to only 59 objections during the same period. MIR induced

outcomes thus deterred potentially discriminatory changes at a rate six times greater than

objections between 1999 and July 2005.

Recently, MIRs have become far more frequently issued than objection letters,
demonstrating that they are a valuable measure of assessing both compliance with and the
continued need for Section 5 of the Voting Rights Act. MIRs are among the mechanisms used
by the DOJ to promote submission, facilitate full review, and develop greater understanding of

the preclearance process with all the relevant players. Taken together, the number of objections

? Collectively, we refer to these categories as MIR induced outcomes. The inference that we draw from the MIR
induced outcomes is supportable based upon our analysis. We note, however, that there could be some
circumstances in which a voting change is withdrawn as a result of circumstances external to preclearance.
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and the number of MIR induced outcomes reveal that Section § has deterred and blocked the
implementation of many discriminatory voting practices and procedures in covered
jurisdictions.'® The deterrent effect of these two measures also demonstrates the clear need to
maintain the Section 5 preclearance provision of the Voting Rights Act in the covered
Jjurisdictions.

Sources of Data

Our analysis utilizes data provided by the Department of Justice. We requested any
combination of reports that showed changes, objections, and more information requests by year,
jurisdiction, and change type for years 1982-2005. Additionally, we requested any reports
showing MIRs since 1982 that resulted in changes being withdrawn and then subsequently
resubmitted.

The DOJ provided Submission Tracking and Processing System (STAPS) Statistic
Reports for Changes and Objections by year and state, and by year and change type. No
statistics report combining both state and change type for submissions and objections was
available. No statistics report was available for More Information Requests that showed change
type and/or state, and no statistics report was available for withdrawals. One MIR report was
available that listed total MIRs by submission number. The DOJ also provided a Submission
Listing Report: Follow-up and Study Report for the Action ASK for all states. Initially, DOJ
produced this information broken down by state, but in the process of making information
requests DOJ’s records software was updated and the report was modified to include all states.

The updated 3,483 page report provides a summary of everything that happened within a

' Although it is not the focus of this analysis, Section 3 also serves a broader deterrence function by causing many
legislators and election administrators, acting with an awareness of preclearance standards borne of experience, to
steer clear of retrogressive voting changes from the outset.
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submitted change receiving an MIR; therefore, it is more instructive of MIRs than the reports
that solely summarize changes and objections.

In the =nd, we coded the following information for each submitted change receiving an
MIR: state, county, sub-jurisdiction, submission number, change type, number of MIRs, more
information follow-ups, and the final outcomes of the original change submitted for the period
1982-July 2005. Summary reports with this information are not maintained by the DOJ. We
generated all of these summary statistics based on the detailed information on each submission
maintained by the DOJ.

The MIR data were coded into fifteen change types to mirror the categories used by the
DOJ. These categories were: redistricting, annexation, polling place, precinct, re-registration or
voter purge, incorporation, bilingual procedures, method of election, form of government,
consolidation or division of political units, special election, voting methods, candidate
qualifications, voter registration procedures, and miscellancous.'!

Outcomes of the issuance of MIRs were initially coded into the twenty-seven categories
used by the DOJ. These were further reduced to fourteen categories to be consistent. As
previously stated, we focus our analysis on three specific outcome categories: (1) objections, (2)
no objection, and (3) the total of withdrawals, no determination (ND)/superseded, and no
response.'?  “Objections” refer to the issuance of a formal objection letter by the DOJ. “No
objection” refers to an approval in the process of preclearance. The “withdrawal” category
contains all submitted changes that ended in withdrawal or no determination/withdrawal.
Changes that ended in “ND/superseded” occur when the jurisdiction has decided to submit

another proposed change to replace the change initially submitted. Finally, the “no response”

"1 A listing of all categories of change type appears in Appendix B.
12 A complete listing of coding categories for the impact of MIRs is provided in Appendix C.
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category includes changes initially submitted that resulted in an MIR, more information follow-
up requesting still more information, or additional information received. In these circumstances,
no additional information was ever sent by the jurisdiction or the additional information sent was
insufficient for the DOJ to make a determination on the change. In each of the circumstances --
a withdrawal, no determination superseded, and no response -- the initial change has no legal
approval to be implemented. As such, the impact of each of these outcomes can be understood
as similar to the outcome that results from the issuance of a letter of objection. That is, the
submitted change cannot be legally implemented.”® Equally important, in each of these
circumstances, the final outcome of the change was determined by the submitting jurisdiction:
the jurisdiction chose to withdraw, supersede, or not provide the information necessary.
The Context of Compliance
Table 1 reveals that the total number of changes submitted by covered jurisdictions
varies from year to vear. The smallest number of changes submitted was 12,416 in 1983 and the
largest number was 22,763 in 1992. The numbers went up in 1992 and 2002, predictably in
years in which reapportionment and related redistricting have their greatest impact as a result of
new population data provided by a decennial Census.'* A grand total of 387,673 changes were
submitted between 1982 and June of 2005.
As indicated in Table 2, the largest number of changes, 94,261 (24.3%) were submitted

for approval to modify polling places, followed by annexations at 78,186 (20.2%), precincts at

3 We are aware that the DOJ does not have the capacity to monitor whether or not all of these changes are
subsequently implemented. We note that the DOJ is in the same position when it issues an objection letter.

¥ Reapportionment and redistricting periods encompass not only redistricting plans, but other related voting
changes, including voting precinct boundaries to correspond to new districts, polling place changes to address new
voting precinct boundaries, changes in voter registration locations, and many other related election rules and
procedures. In addition, Table 1 and Figure 1 both illustrate that while objections increased at the time of the
decennial census, during the last two cycles, MIR outcomes build even as the Census approaches and continue at
high levels in the years immediately following. Activity of both kinds subsides in the mid-decade period. This
pattern is likely to continue as it stands to reason that the greatest opportunity to implement discriminatory voting
changes occurs at the time when the highest number of voting changes is required.
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53,438 (13.8), and voter registration procedures at 41,337 (10.7%). These four types of changes
accounted for a total of 68.9% of all changes submitted. The category of “miscellaneous”
accounted for 53,492 (13.8%) of all submissions. The main categories of submitted changes did
not vary dramatically across the seventeen years examined.

More submitted changes consistently come from the states of Texas and Georgia relative
to any other states, as revealed in Table 3. This is most likely because those states contain a
large number of govermmental jurisdictions including counties, cities/towns, school districts,
water districts, and sanitation districts, among others. Texas and Georgia have more counties
than any other covered states, with 254 and 159, respectively. Texas surpasses all of the other
states by far with a total of 162,397 submitted changes from 1982-2005. Georgia follows Texas
with a total of 53,646 submitted changes, or just under one-third the number from Texas.
Virginia, Arizona, Alabama, Louisiana, and South Carolina comprise a third major group with
28,768, 26,773, 24,428, 23,903, and 23,594 submitted changes respectively. The number of
submitted changes drops significantly to 12,305 from North Carolina (where only forty counties
are covered by Section 5) and 11,753 from Mississippi.

A reexamination of the data in Tables 1-3 allows us to see the number of changes
objected to by the DOJ by year, change type, and state. The total number of objections
decreased dramatically since 1995.'° For the years 1982 to 1994, a yearly average of 165 were
issued as compared to the period 1995-2004 when the annual average was only 13.4. It is
evident from Table 2 that three types of changes account for the largest bulk of objections:
annexations, methods of election, and redistrictings. Together these three types of changes

account for 80.2% of all objections issued between 1965 and the present. As revealed in Table 3,

'S The reason for the decrease in the number of objections is beyond the scope of this report. However, for the
reasons discussed below, it is apparent that during the period 1995 to 2004, MIRs have had a proportionally greater
deterrent effect than during other periods.
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the top six states with the largest number of objections in rank order are South Carolina with 796,

Georgia with 370, Louisiana with 274, Alabama with 198, Texas with 194, and Mississippi with

151. Together these six states account for 87% of all objections since Section § was enacted.
Patterns in the Issuance of More Information Requests

Following the analysis above, we now examine the issuance of MIRs by year, change
type, and state. It becomes immediately apparent in column three of Table 1 that the total
number of MIRs issued over the time period, 13,697, far exceeds the number of objections.
MIRs exceed objections by a factor of six. However, similar to the decrease in the number of
objections after 1994, there is a decrease in the number of MIRs over this time period. From
1982 t01994 an average of 899.5 MIRs were issued per year, whereas the annual average for the
period 1995 to 2004 was only 199.7.

The top five categories in which MIRs were issued are annexations, methods of election,
polling places, precincts, and redistrictings. Similar to the issuance of objection letters the
categories of annexations, methods of election, and redistrictings, account for a substantial
portion, 56.2%, of all MIRs. However, as reflected in Table 2, MIRs encompassed a much wider
range of voting changes than the objections. Examination of Table 3 reveals that the same five
states of Georgia, Texas, Louisiana, South Carolina, and Alabama are again the top states to
receive MIRs. Together they account for 74.2% of all MIRs issued between 1982 and 2005.

Assessing the Outcomes of MIRs

The above analysis suggests that MIRs can play a significant role in the overall process
of preclearance leading to compliance with the Voting Rights Act. MIRs are issued with
considerable frequency. Their focus can be consistent with that of objections; however, they also

have been utilized to clarify the impact of a broader range of voting procedures and practices.
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In this section, we assess the impact of MIRs on the documented outcomes of voting procedures
and practices as determined by the DOJ. We pay special attention to comparing these
documented outcomes to the issuance of formal objections by the DOJ.

Examination of Table 1 reveals that not every submitted change resulting in an
objection was preceded an MIR. A total of 2,282 objections were made to proposed changes
during 1982 to July 2005, yet only 763 of these objections were preceded by the issuance of a
MIR at some point in the process of review. By comparison, the sum of MIR induced outcomes
of withdrawals, superseded changes, and no responses, separate from objections across the same
time period, is 1,162. This means that MIRs have directly affected over a thousand additional
changes, thus making their implementation illegal. As a result, MIRs increased the impact of the
DOJ’s efforts to promote compliance with Section 5 by 51% between 1982 and July 2005.

Table 2 reveals that there is considerable variation in the impact of MIRs by change type,
relative to objections. As stated earlier, the largest number of objections to changes during the
period examined blocked proposed annexations (1,016). MIRs, by comparison, had their
greatest deterrent effect preventing implementation of discriminatory methods of election, where
359 changes were deterred. Two change types where the DOJ issued its second and third highest
numbers of objections, methods of election (426) and redistrictings (388), resuited in similarly
high MIR induced outcomes, including 359 changes regarding methods of election and 198
redistricting changes. The third highest number of MIR induced outcomes was for polling place
changes (183). Precinct changes received the next highest number of MIR induced outcomes of
(109). Interestingly, annexations had the largest difference in the impact of MIRs relative to
objections. Although annexations were the change type that led to the largest number of

objections, they were only affected by the issuance of an MIR in 58 submitted changes.
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Table 3 depicts state comparisons of the impact of MIRs relative to objections, The
rank ordering of states where MIRs have affected the most changes is distinct from the list of
those receiving the most objections. The largest impact of MIRs was in Texas (366), followed
by Georgia (193), Alabama (181), South Carolina (103), Mississippi (93), and Louisiana (73). In
Texas, MIRs had a disproportionately heightened effect in comparison to objections. Proposed
changes resulted in MIR outcomes at a rate 1.89 times greater than objections since the time of
the last Section 5 renewal in 1982.

Finally, Table 1 illustrates that the impact of MIRs, relative to objections, has grown
dramatically since 1999. The number of submitted changes affected by MIRs was consistently
greater than the number of changes affected by objections from 1999 to July 2005. The ratio of
MIR affected outcomes to objections was 22.4 in 1999, 12.5 in 2000, and 8.8 in 2001. It drops
noticeably lower in 2002, but MIRs still affected more than two times the number of changes
affected by objections.

Figure 1 provides a graphic comparison of objections and MIR induced outcomes by year
for 1982 to 2005. The uniqueness of the period from 1999 to 2005 is clearly apparent: MIRs had
a much greater effect on voting changes than did objections.'® This pattern suggests that MIRs
are having a strong deterrent effect that is underrepresented by examining Section 5 objections
alone.

MIRs, Compliance, and the Deterrent Effect of Section Five

Although rarely studied as a critical part of assessing the impact of Section 5, it seems
apparent that MIRs are another major way that the DOJ affects the extent that covered
jurisdictions comply with the Voting Rights Act. Our analysis of data provided by the DOIJ for

the period 1982-2005 allows us to reach three main conclusions regarding the critical role of

16 MIR outcomes also outnumbered objections in both 1990 and 1996.
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MIRs in the larger processes of preclearance and compliance under Section 5. First, MIRs are
issued at far higher rates than letters of objection. As such, they have the potential to impact a
wider range and larger number of electoral changes, compared to objections, submitted to the
DOJ for review. Second, the frequency of MIRs varies by change type, and especially by state.
Third, MIRs prevented implementation of 1,162 additional voting changes from 1982 to 2005,
increasing the impact of Section 5 preclearance an additional 51% above that of objections
alone. This effect is significantly greater in the recent period of 1999 to 2005 where MIRs
deterred 605% more changes than did formal objections. Interestingly, MIRs do not have their
greatest impact on submitting jurisdictions because they ultimately result in the issuance of
formal objections to changes. Well under half of all objections also contained an MIR. Rather,
MIRs have an impact entirely separate from whether an objection is issued. We also find that
there is variation in this impact across change types and by state.

This research has direct implications on the Section 5 reauthorization process.
Assessments of the impact of Section 5 and the need for maintaining Section 5 must include the
impact of more information requests on preventing discriminatory voting changes from being
implemented. We have demonstrated that MIRs can be studied and their impact can be
specified. Public officials, scholars, and other analysts run the risk of underestimating the impact
of Section 5--and also underestimating the need for continuing Section 5--if they do not fully
consider the role of MIRs in the larger processes of preclearance and compliance.

Section 5 represents the great promise of full and effective voter enfranchisement
regardless of race, color, or language status. We trust that our analysis of MIRs brings additional
insight about the scope of and impact of Section 5. As Congress weighs the renewal of the

temporary provisions of the Voting Rights Act, it must consider the serious consequences for
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segments of the population that for so many years have been kept at the margins of voting,
representation, and from participation in the policy-making process. The full impact of Section 5
preclearance must be examined, and understood including the impact of MIRs, as Congress

considers the provision’s renewal.
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May 25, 2006

Members
United States Senate
Washington, D.C. 20510

Dear Senator:

We are very pleased that the renewal of the Voting Rights Act has been launched as a
bipartisan, bicameral effort, with the leadership of both parties committed fo a timely
reauthorization of the expiring provisions in the Act.

The Friends Committee on National Legislation joins hundreds of national organizations
and local groups in urging you to signal your support for voting rights for all Americans
by co-sponsoring S.2703, which was introduced by Judiciary Committee Chair, Senator
Arlen Specter, with ranking member Senator Patrick Leahy and Senator Edward
Kennedy. These initial sponsors have been joined (so far) by 41 others.

The Voting Rights Act, which was initially adopted in 1965, has been renewed four times
under the leadership of both parties, and has guaranteed the right to vote to millions of
citizens among racial, ethnic, and language minorities,

The renewable provisions of the Voting Rights Act are still needed. You may be aware
that the House Judiciary Subcommittee on the Constitution held 10 hearings on the
Voting Rights Act in 2005 and found significant evidence that barriers remain in many
Jjurisdictions, keeping eligible voters from equal opportunities to participate in elections.
The Senate Judiciary Committee has received these findings from the House, and is
scheduling a few additional hearings to complete the record. In addition, the Leadership
Conference on Civil Rights has sponsored state studies in fourteen states, documenting
continued attempts to discriminate against certain minority voters. (See
www.RenewtheVRA org)

It is important for the Senate to move ahead to renew the Voting Rights Act now, so that
work can be completed on the bill this year. The election season and other priorities may
intervene next year; the strong bi-partisan support that this bill enjoys now should result
in strong Senate support for the basic rights guaranteed by this legislation.

Section 5 of the Voting Rights Act is designed to prevent discrimination before it
becomes a fact. It requires jurisdictions with a history of discrimination and with
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evidence of continuing discrimination to “pre-clear” changes in voting procedures and
laws, to ensure that the changes will not have the purpose or effect of discriminating on
the basis of minority race or language. S. 2703 renews Section 5 and restores it to its
original congressional intent, by authorizing the attorney general to block the
implementation of voting changes that are motivated by a discriminatory purpose.

Because the right to vote is so fundamental to American democracy, it is appropriate to
prevent abuse of that right in jurisdictions where there is reason to believe that
discriminatory laws and procedures may continue to re-appear. As in current law, the
renewed Section 5 will allow jurisdictions to establish a new record of non-
discrimination, and to remove themselves from Section 5 reviews.

The bill also renews Section 203 to continue to provide language-minority citizens with
equal access to voting, You may have heard a concern about welcoming new citizens
who do not speak English and facilitating their participation in the exercise of their
citizenship by providing materials in their first language. In fact, about three-quarters of
the people who need language assistance are native-born citizens who are more
proficient in a first language other than English. Ballot measures are complex enough
when presented in one’s first language. How well would any of us do in our second or
third language (if we have one)? The Voting Rights Act is not about excusing new
citizens from a requirement to learn English; it is about giving al/ citizens the best
opportunity to participate meaningfully in the fundamental rights of citizenship.

The Voting Rights Act continues to provide legal protection to one of the most basic
rights of citizens - the right to vote. If you have co-sponsored S. 2703, thank you, We
hope you will support Senate action on the legislation in the next several weeks. If you
have not yet co-sponsored S. 2703, we urge you to step forward with other Senate leaders
to endorse the renewal of the Voting Rights Act.

Sincerely,
Ruth Flower

Senior Legislative Secretary
Friends Committee on National Legislation
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Testimony of Margaret Fung
Executive Director
Asian American Legal Defense and Education Fund
Before the U.S. Senate Committee on the Judiciary

Hearing on the Voting Rights Act:
Continuing Need for Section 203’s Provisions
for Limited English Proficient Voters
June 13, 2006

Good afternoon, Mr. Chairman and Memnbers of the Committee. My name is Margaret
Fung, and | am the executive director of the Asian American Legal Defense and
Education Fund (AALDEF). Thank you for the invitation to testify today on the topic of
minority language assistance under section 203 of the Voting Rights Act. We are glad
to have the opportunity to express our support for S. 2703, the Fannie Lou Hamer, Rosa
Parks, and Coretta Scott King Voting Rights Act Reauthorization and Amendments Act
of 2006.

AALDEF is a 32-year old New York-based national organization that promotes and
protects the civil rights of Asian Americans through litigation, legal advocacy and
community education. Our programs focus in the areas of immigrant rights, economic
justice for workers, hate violence and police misconduct, language access to services,
youth rights and educational equity, and voting rights and civic participation.

Since 1988, AALDEF has monitored elections and conducted multilingual exit polls

to document barriers to voting faced by Asian Americans. In 1994, AALDEF led the
campaign to secure the first fully translated Chinese-language ballots in New York. In
November 2004, we conducted the nation’s largest multilingual exit poll of 11,000 Asian
American voters in eight states—New York, New Jersey, Massachusetts, Pennsylvania,
Virginia, Rhode Island, Michigan and llinois-to assess the needs of Asian American
voters with limited English proficiency and to document voter problems.

AALDEF has litigated cases to defend the voting rights of Asian Americans. Last
February, we filed a lawsuit on behalf of Asian American organizations and individual
voters against the New York City Board of Elections for violations of section 203 of the
Voting Rights Act. Chinatown Voter Education Alliance v. Ravitz, Civ. No. 06-CV-913
(S.D.N.Y. Feb. 8, 2006). We are currently seeking to intervene in the Justice
Department's lawsuit against the New York State Board of Elections for non-compliance
with the federal Help America Vote Act, U.S. v. New York State Board of Elections, Civ.
No. 06-CV-0263 (N.D.N.Y. Mar. 1, 2006), to ensure that new voting machines in New
York will have the capability to present multilingual ballots and voter verifiable paper
records under section 203. And in 1997, we represented Asian American voters who
intervened in Diaz v. Siiver, 978 F. Supp. 96 (E.D.N.Y. 1997)(per curiam), aff'd, 522 U.S.
801 (1997), a constitutional challenge to New York's 12" Congressional District, which
established that Asian Americans in Manhattan and Brooklyn constitute a “community
of interest” that should be kept together within a single legislative district. AALDEF has
also submitted section 5 comments to the Justice Department, objecting to voting
changes that diluted minority voting strength in New York City’s school board elections.
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Fourteen years ago, | testified before the House Judiciary Subcommittee on Civil and
Constitutional Rights, in support of the Voting Rights Language Assistance Act of 1992
and its inclusion of a numerical trigger for section 203 coverage. In November 2005, |
testified again before the House Judiciary Subcommittee on the Constitution about the
success of section 203 of the Voting Rights Act in promoting Asian American civic
participation.

AALDEF has prepared a new report, Asian Americans and the Voting Rights Act: The
Case for Reauthorization, which is attached to this statement. In my testimony today,

I will summarize some key findings in  our report and would like to request that the full
47-page report and accompanying appendices be included in the official record.

Overcoming a Legacy of Discrimination

Asians in America were barred for over 150 years from becoming naturalized citizens
and thus were not eligible to vote. In the 20" century, laws prevented Asian Americans
from owning property, testifying against white men in court, marrying Caucasians, and
ordered their evacuation into concentration camps. The citizenship restrictions were
finally rescinded in 1943 for Chinese Americans, and for other Asian immigrant groups in
1952. As a result, this legacy of discrimination effectively blocked Asian Americans from
participating in the political process until the civil rights era of the 1960’s.

That is why the Voting Rights Act of 1965 has such significance for the Asian American
community. It has only been in the last fifty years that most Asian Americans have
exercised their right o vote and had a voice in governmental policies affecting their lives.
When the language assistance provisions of the Voting Rights Act were enacted in 1975
and then expanded in 1992, section 203 helped to remove other obstacles for Asian
American voters not yet fluent in English.

Section 203 has opened up the political process for Asian Americans, especially first-