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S. 131, “THE CLEAR SKIES ACT OF 2005”

WEDNESDAY, FEBRUARY 2, 2005

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 9:15 a.m. in room 406,
Senate Dirksen Building, Hon. James M. Inhofe (chairman of the
committee) presiding.

Present: Senators Inhofe, Bond, Voinovich, Chafee, Murkowski,
Thune, DeMint, Isakson, Vitter, Jeffords, Lieberman, Carper, Clin-
ton, Lautenberg, and Obama.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. The committee will come to order. We have a
policy of starting on time, and we will do that. I see our witness
is here on time, as he always is. Thank you.

The committee has had more than 20 hearings examining issues
related to motor pollutant legislation. Today’s hearing is the final
hearing I plan to hold as chairman of this committee on this issue.
I intend to mark up this bill 2 weeks from today. We have talked
to our committee members. I think we have had enough meetings
on this. We had eight of these when I was chairman of the Clean
Air Subcommittee, and there is not much more to talk about.

The Clear Skies legislation is the largest reduction in utility
emissions ever called for in the history of this Country or by any
President, a 70 percent reduction by 2018 in SO,, NOx, and mer-
cury. Although the air is much cleaner today than it used to be,
with major pollutants being cut in half even as the population and
economic activity increased substantially, when it comes to reduc-
ing utility emissions, the Clean Air Act is outdated and must be
reformed.

Every attempt to set a standard by regulation has resulted in
endless litigation. The NOx SIP Call took over 7 years. The
NAAQS process took over 10 years when you consider the 1997
proposal was required by the court order. The residual risk pro-
gram is in worse shape, and the agency’s efforts to date to deal
with the residual risk have been criticized by the National Acad-
emy of Sciences. Regardless of what you think about the NSR pro-
gram, it has resulted in almost no emissions reductions, and its use
in the courtroom will only delay the reductions. The only virtually
litigation-free program to reduce utility emissions has been the
Acid Rain Program.
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The success of the Acid Rain Program is the reason President
Bush proposed the Clean Skies Initiative, and the reason Senator
Voinovich and myself support it. This program has been practically
litigation-free, whether it was in the implementing of regulations
or the enforcement. It has been almost completely violation free.

The Clear Skies legislation, S. 131, will cleanup the air by reduc-
ing utility emissions faster, cheaper, and more efficiently than the
Clean Air Act. Anyone who doubts this either does not understand
the legislation or has not paid attention to the endless litigation
over the past 15 years. We will hear testimony today from a variety
of witnesses in addition to the Administration witness. We will
hear from: A well-respected environmental official who is dedicated
to solving the Acid Rain problem in New York and New England,
the area of the Country where its effects are the most devastating;
an analyst for the labor union who is concerned that the alter-
natives to Clear Skies will cost jobs; and a lawyer for the national
group which has brought numerous lawsuits under the current law.
Why is it that only the lawyer supports the endless litigation that
is in the current act? I think we understand that.

What we are trying to accomplish with this act is to expand the
Acid Rain Program in order to achieve the emissions reductions
without the endless lawsuits. Maybe that is why so many large en-
vironmental organizations, who employ more lawyers than sci-
entists, oppose this bill.

They have thrown a number of unsubstantiated claims at this
bill. They say this bill infringes on the States’ rights. It does not,
it reaffirms them. They claim it rolls back emission reductions the
current act will achieve. It does not. It will make new reductions
possible. They say the law requires, and we can achieve, a 90 per-
cent reduction in mercury by 2008. It does not, and we cannot
given the lack of technology. It just couldn’t happen. Most ludicrous
of all, they say it will engender lawsuits despite the fact that this
bill is based on the litigation-free Acid Rain Program precisely to
end litigation and ensure clean air progress.

Last week, the Energy Information Administration released a re-
port examining the economic impacts of mercury regulation. It
found that the proposal favored by the national environmental
groups, such as the NRDC, to regulate mercury by 90 percent by
2008 would lead to a 26 percent increase in natural gas prices and
a 22 percent increase in electricity prices by 2010 if technologies
cannot achieve the mandate. EPA says they will not. The result:
wholesale exports of American manufacturing jobs overseas, and
we have already seen this started.

Given the environmental benefits and predictability of this bill,
I would question those who say that we are standing on ideology
not to include carbon mandates. Who is standing on ideology? Car-
bon mandates cannot pass the Senate. We know that, we have had
it up several times. To insist that that be a part of this bill would
merely put us in a position where we would not be able to have
a three pollutant bill.

Finally, I am reminded in this debate of the debate that took
place in this committee a few years ago about moving brownfields
without Superfund liability reform. Everyone agreed we needed
brownfields reform. Most of the Republicans on the committee
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wanted liability reform. We were cautioned by the other side that
if we were to link both of them together and not let the perfect be
the enemy of the good, we all listened and we, the Republicans,
said, all right, fine, we won’t do that, we will go ahead and do the
brownfields without doing the liability reform.

So, I think we have the same situation today, just the tables are
turned, and I think that we need to consider this; we need to pass
it, we need to get it to the floor, get it to conference, and start
cleaning up the air.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR FROM
THE STATE OF OKLAHOMA

This Committee has had more than 20 hearing examining issues related to multi-
pollutant legislation. Today’s hearing is the final hearing I plan to hold as Chair-
man of this Committee on the issue. I intend to mark up this bill 2 weeks from
today because it is past time for Congress to act.

The Clear Skies legislation, is the largest reduction in utility emissions ever called
for by an American President, 70 percent reductions is NOx, SO,, and mercury by
2018, with major reductions taking place in the first phase over the next 5 years.

Although the air is much cleaner today than it used to be, with major pollutants
being cut by half even as the population and economic activity increased substan-
tially, when it comes to reducing utility emissions the Clean Air Act is outdated and
must be reformed.

Every attempt to set a standard by regulation has resulted in endless litigation.
The NOx SIP Call took over 7 years. The NAAQS Process took over 10 years when
you consider the 1997 proposal was required by court order. The residual risk pro-
gram is in worse shape, and the agency’s efforts to date to deal with residual risk
have been criticized by the National Academy of Sciences. And regardless of what
you think of the NSR program, it has resulted in almost no emissions reductions,
and its use in the courtroom will only delay reductions. The only virtually litigation-
free program to reduce utility emissions has been the acid rain program.

The success of the acid rain program is the reason President Bush proposed the
Clean Skies Initiative, and the reason Senator Voinovich and myself support it. This
program has been practically litigation-free, whether it was in the implementing of
regulations or the enforcement. And it has been almost completely violation free.

The Clear Skies legislation, S. 131, will clean up the air by reducing utility emis-
sions faster, cheaper, and more efficiently than the Clean Air Act. Anyone who
doubts this either does not understand the legislation or has not paid attention to
the endless litigation over the last fifteen years.

We will hear testimony today from a variety of witnesses in addition to the Ad-
ministration witness. We will hear from: a well-respected environmental official that
is dedicated to solving the Acid Rain problem in New York and New England, the
area of the country where its effects are most devastating; an analyst for a labor
union who is concerned that the alternatives to Clear Skies will cost jobs; and a law-
yer for a national group which has brought numerous lawsuits under the current
act;) Why is it that only the lawyer supports the endless litigation that is the current
act?

What we are trying to accomplish with this Act, is to expand the Acid Rain pro-
gram in order to achieve the emissions reductions without the endless lawsuits.
Maybe that is why so many large environmental organizations, who employ more
lawyers than scientists, oppose this bill.

They have thrown a number of unsubstantiated claims at this bill. They say this
bill infringes on state’s rights. It does not, it reaffirms them. They claim it rolls back
emission reductions the current act will achieve. It does not. It will make new re-
ductions possible. They say the law requires, and we can achieve, a 90 percent re-
duction in mercury by 2008. It does not and we cannot given the lack of technology.
And, most ludicrous of all, they say it will engender lawsuits despite the fact that
this bill is based on the litigation-free Acid Rain program precisely to end litigation
and ensure clean air progress.

Last week, the Energy Information Administration released a report examining
the economic impacts of mercury regulation. It found that the proposal favored by
national environmental groups such as the NRDC to regulate mercury by 90 percent
by 2008 would lead to a 26 percent increase in natural gas prices and a 22 percent
increase in electricity prices by 2010 if technologies cannot achieve the mandate.
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And EPA says they will not. The result: wholesale exports of American manufac-
turing jobs overseas.

Given the environmental benefits and predictability of this bill, I would question
those who say we are standing on ideology not to include carbon mandates. Who
is standing on ideology? Carbon mandates cannot pass the Senate. That is the sim-
ple truth of the matter. Those who would sacrifice the tangible benefits in cleaner
air and improved health achieved in a “3-P” bill simply to make a political state-
ment are the ones clinging to the worst parts of the Clean Air Act, the litigation,
not the emissions reductions of the acid rain program.

Thank you.

Senator INHOFE. Senator Jeffords.

OPENING STATEMENT OF HON. JAMES M. JEFFORDS,
U.S. SENATOR FROM THE STATE OF VERMONT

Senator JEFFORDS. Thank you, Mr. Chairman, for holding this
important hearing.

A decade and a half ago I worked with many of the current mem-
bers of the committee in crafting the Clean Air Amendment of
1990. We and some of the legends of this committee and this insti-
tution—John Chafee, Pat Moynihan, George Mitchell, and others—
banded together to write a law that has resulted in great health
and environmental benefits. Today, in great contrast, we will de-
bate the merits of S. 131.

I am not putting it mildly when I state that S. 131 eviscerates
the Clean Air Act. S. 131, as introduced, represents the biggest
rollback of the Act ever presented to this committee. I believe most
laws can be improved. Once again, I repeat my willingness to nego-
tiate and to compromise to make improvements in the existing
Clean Air Act to increase guaranteed public health and environ-
mental benefits, but S. 131 is not a net improvement.

The Clean Air Act is working, despite the continuing efforts of
the Bush administration to undermine it and to protect industry at
the expense of public health. I understand that power plant owners
want a new law to escape vigorous enforcement of the Clean Air
Act, particularly New Source Review. The power plant companies
want further delay of legal deadlines to achieve the health-based
standards of poor ozone and fine particulate matter. Utilities want
to be shielded from reducing toxic air pollutants like mercury and
other heavy metals, and from achieving modern emission stand-
ards, and most fuel plants want to put off dealing with the global
warming forever, but now is not the time to fulfill the polluters’
wish list.

Since 1990, more than 70 million tons of pollution have been re-
duced, and the law is still working, accruing more than $110 mil-
lion in net benefits every year. Amazingly, those reductions oc-
curred while GDP rose considerably and electricity prices increased
by less than 1 percent per kilowatt hour, an incredible success.

S. 131 radically slows that progress and reverses course. S. 131
rewrites major portions of the Clean Air Act to delay attainment
of the health-based standards, leaving millions of Americans to
breathe dirty air longer. The bill never achieves the emissions re-
ductions claimed by the proponents. The caps are not really caps
and the bill is rife with loopholes for polluters and litigation.

This bill takes the efficient market-based system set up in 1990
and dismantles it. The States’ ability to rely on Federal action to
prevent interstate transport of air pollution is crippled by S. 131.
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The current Act’s drive for continual improvement of pollution con-
trol technology, and for new and modified sources would be stifled.
S. 131 actually increases greenhouse gas emissions by 13 percent
or more in 2020.

S. 150, the Clean Power Act, my bipartisan bill with 18 co-spon-
sors, achieves greater pollution reduction faster, and with greater
benefits for society, as does Senator Carper’s.

Unfortunately, S. 131 and the Administration’s proposed inter-
state rule is much less about obtaining the maximum benefits than
it is about providing maximum protection to the utility industry
from the requirements of the present Clean Air Act.

S. 131 is really quite a sweetheart deal: All of the permits or al-
lowances to pollute are handed over to industry sources for free.
Yes, for free. Under S. 131, the public, who really owns the rights
to the air, would see higher medical and insurance costs due to the
pollution that lingers longer than the law allows.

Let me leave you with some sobering thoughts. Everyday power
plant pollution contributes or causes 68 Americans to die pre-
maturely, 1,000 to have non-fatal heart attacks, and thousands of
adults and children to have asthma attacks so severe that they will
go to the hospital, and 6.6 million tons of carbon dioxide will add
to the already serious dangerous interference with the earth’s cli-
mate system.

Today, we spend about $1 billion or more of taxpayers’ money on
homeland security to protect against a certainly dangerous, but un-
certain threat. How much will we spend to save lives and protect
the quality of lives hurt by pollution? The Clean Air Act sets out
air quality and the emissions performance standards aimed at con-
stantly reducing the known threat of certain damage from dan-
gerous manmade emissions.

Our energy sector must do more to meet those standards. They
and the Federal Government must invest more seriously and rap-
idly in cleaner, more efficient technologies to protect health and the
environment. S. 131 does nothing to meet those challenges, and al-
lows more pollution than current law.

[The prepared statement of Senator Jeffords follows:]

STATEMENT OF HON. JAMES M. JEFFORDS, U.S. SENATOR FROM
THE STATE OF VERMONT

A decade and a half ago I worked with many of the current members of this Com-
mittee in crafting the Clean Air Act Amendments of 1990.

We and some of the legends of this Committee and this institution, John Chafee,
Pat Moynihan, George Mitchell and others banded together to write a law that has
resulted in great health and environmental benefits.

Today, in great contrast, we will debate the merits of S. 131. I am not putting
it mildly when I state that S. 131 eviscerates the Clean Air Act. S. 131, as intro-
duced, represents the biggest rollback of the Act ever presented to this Committee.

I believe most laws can be improved. Once again, I repeat my willingness to nego-
tiate and to compromise to make improvements in the existing Clean Air Act to in-
crease guaranteed public health and environmental benefits. But, S. 131 is not a
net improvement.

The Clean Air Act is working, despite the continued efforts of the Bush Adminis-
tration to undermine it and to protect industry at the expense of the public health.
I understand that power plant owners want a new law to escape vigorous enforce-
ment of the Clean Air Act, particularly New Source Review. The power plant compa-
nies want further delay of legal deadlines to achieve the health-based standards for
ozone and fine particulate matter.
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Utilities want to be shielded from reducing toxic air pollutants, like mercury and
other heavy metals, and from achieving modern emission standards. And most fossil
fuel plants want to put off dealing with global warming forever.

But now is not the time to fulfill the polluters wish list. Since 1990, more than
70 million tons of pollution have been reduced and the law is still working, accruing
more than $110 billion in net benefits every year.

Amazingly, those reductions occurred while GDP rose considerably and electricity
prices increased by less than one cent per kilowatt-hour. An incredible success.

S. 131 radically slows that progress and reverses course. S. 131 rewrites major
portions of the Clean Air Act to delay attainment of the health-based standards—
leaving millions of Americans to breath dirty air longer.

The bill never achieves the emissions reductions claimed by the proponents. The
caps are not really caps and the bill is rife with loopholes for polluters and litiga-
tion.

This bill takes the efficient market-based system set up in 1990 and dismantles
it. The states’ ability to rely on Federal action to prevent interstate transport of air
pollution is crippled by S. 131.

The current Act’s drive for continual improvement of pollution control technology
from new and modified sources would be stifled. S. 131 actually increases green-
house gas emissions by 13 percent or more in 2020.

S. 150, the Clean Power Act, my tri-partisan bill with 18 cosponsors, achieves
greater pollution reduction, faster and with greater benefits for society. As does Sen-
ator Carper’s.

Unfortunately, the S. 131 and the Administration’s proposed interstate rule is
much less about obtaining the maximum benefits than it is about providing max-
imum protection to the utility industry from the requirements of the current Clean
Air Act. S. 131 is really quite a sweetheart deal. All of the permits or allowances
to pollute are handed out to industry sources for free.

Under S. 131, the public, who really own the rights to the air, would see higher
medical and insurance costs due to pollution that lingers longer than the law allows.

Let me leave you with some sobering thoughts. Everyday, on average, power plant
pollution will contribute to or cause 68 Americans to die prematurely, 1000 to have
a non-fatal heart attack, and thousands of adults and children to have asthma at-
tacks so severe they will go the hospital. And 6.6 million tons of carbon dioxide will
add to the already serious risk of dangerous interference with the earth’s climate
system.

Today, we will spend about $1 billion or more of taxpayer’s money on homeland
security to protect against a certainly dangerous but uncertain threat. How much
will we spend to save lives and protect the quality of lives hurt by pollution?

The Clean Air Act sets out air quality and emissions performance standards
aimed at constantly reducing the known threat of certain damage from dangerous
manmade emissions.

Our energy sector must do more to meet those standards. They and the Federal
Government must invest more seriously and rapidly in cleaner, more efficient tech-
nologies to protect health and the environment. S. 131 does nothing to meet these
challenges and allows more pollution than current law. It won’t make a better to-
mMOrrow.

Thank you.

Senator INHOFE. Thank you, Senator Jeffords.

We are going to adhere to the 5 minute rule on opening state-
ments, because we have a long hearing here. So if you all would
cooperate I would appreciate it. Don’t feel compelled to spend a full
5 minutes if you don’t want to.

Senator Isakson, I believe.

Senator ISAKSON. Thank you very much.

Senator INHOFE. By the way, after we are completed with our
opening statements, we will conclude opening statements and not
go back to them if others come in.

Yes, Senator Isakson.

Senator ISAKSON. Thank you very much, Mr. Chairman. I ask
unanimous consent my entire statement be submitted for the
record.
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Senator INHOFE. All statements will be made a part of the
record.

OPENING STATEMENT OF HON. JOHNNY ISAKSON,
U.S. SENATOR FROM THE STATE OF GEORGIA

Senator ISAKSON. I am delighted to be here, although this is my
second participation as a member of this committee. I understand
this is the 24th hearing the committee has held since 1998 on this
issue, and I commend the Chairman for his dedication to bring the
issue to the floor for us to have a full debate.

It is a critical issue. In the State of Georgia it is a very critical
issue. In my State, 28 of 159 counties, including Walker and
Catoosa Counties in the mountains, through the metropolitan At-
lanta area, down the Chattahoochee River to Muskogee County and
the greater Columbus area, are non-attainment for particulate
matter; and 22 of those 150 counties in the same area are non-at-
tainment for ozone. The fact is about 60 percent of Georgia’s popu-
lation lives in non-attainment areas. I think the goals of Clear
Skies and the goals of this bill are appropriate and will be good for
Georgians.

I am especially interested in the benefits for Georgia regarding
the transition areas. Under Clear Skies, areas that are projected to
meet ozone and fine particulate standards by 2015 as a result of
Clear Skies would have a legal deadline to do so. These areas
would be designated transitional, rather than non-attainment, and
would not have to adopt local measures, except as necessary, to
quality for transitional status. Clear Skies will allow many of Geor-
gia’s counties to be designated transitional and ultimately in at-
tainment. I believe that, with some minor change protecting States
from the threat of lawsuit as a result of these designations, this
provision will dramatically benefit not just Georgia, but the Nation.

Clear Skies will help to solve the clean air crisis by responsibly
synchronizing the Nation’s environmental, energy, and economic
policies. By reducing emissions to historic lows and helping to en-
sure continued access to reliable low-cost electricity, we are imple-
menting a formula that is critical to job creation and to Georgia
and to America’s global competitiveness, and to the quality of life
of the citizens of the State that I represent.

I yield back.

[The prepared statement of Senator Isakson follows:]

STATEMENT OF HON. JOHNNY ISAKSON, U.S. SENATOR FROM THE STATE OF GEORGIA

Thank you, Chairman Inhofe, for holding this hearing. I hope that this hearing,
the 24th hearing on this issue by my count since 1998, will underscore the need
for Clear Skies. I know that I certainly am hopeful that we can report this legisla-
tion out of Committee, and to the floor for a vote where the entire Senate can debate
the merits of the bill.

In my state of Georgia 28 of 159 Counties, including Walker and Catoosa Counties
in the mountains, through Metro Atlanta, and down to Muscogee County and the
Metro Columbus area, are in non-attainment for particulate matter. 22 of 159 coun-
ties over the same geographic area are in non-attainment for ozone. In fact, about
60 percent of Georgia’s population lives in a non-attainment area. We have impaired
waters from high mercury levels and, in a state where we celebrate the outdoors,
over half of Georgia’s lakes and rivers have mercury-based fish consumption
advisories. Coal fired power plants are a large source of these mercury levels. In
light of the troubled history of Clean Air Act regulations and the delays that have
prevented their full and timely implementation, Clear Skies is the best solution for
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reducing toxic power plant emissions by meaningful levels, and for making sure
those reductions actually become reality.

As I mentioned in last week’s subcommittee hearing, I am especially interested
in the benefits for Georgia in the section regarding “Transitional Areas”. Under
Clear Skies, areas that are projected to meet the ozone and fine particles standards
by 2015 as a result of Clear Skies would have legal deadline of 2015 for meeting
these standards (i.e., will have an attainment date of 2015). These areas would be
designated “transitional” areas, instead of “non-attainment” or “attainment,” and
would not have to adopt local measures except as necessary to qualify for transi-
tional status). They would have reduced air quality planning obligations and would
not have to administer more complex programs. Clear Skies will allow many of
Georgia’s counties to be designated “transitional”, and ultimately in attainment. I
believe that, with some minor changes protecting states from the threat of lawsuit
as a result of these designations, this provision will dramatically benefit not just
Georgia but the nation.

America has made much progress since 1970 and the passage of the Clean Air
Act, however we still face major air quality challenges in many parts of the country.
Clear Skies is the most important step we can take to address these challenges.
Clear Skies will help solve the current clean air crisis by responsibly synchronizing
the nation’s environmental, energy, and economic policies. By reducing emissions to
historic lows and helping to ensure continued access to reliable, low-cost electricity,
we are implementing a formula that is critical to job creation and to Georgia and
America’s global competitiveness.

Congress needs to act now so that we may begin achieving emissions reductions
and their related health benefits sooner rather then later. I look forward to working
with you Mr. Chairman to pass Clear Skies, and improve our nation’s air quality.
Thank you.

Senator INHOFE. Thank you, Senator Isakson.
Senator CARPER.

OPENING STATEMENT OF HON. THOMAS R. CARPER,
U.S. SENATOR FROM THE STATE OF DELAWARE

Senator CARPER. Thank you, Mr. Chairman, and thanks for hold-
ing this hearing.

Mr. Connaughton, welcome. I look forward to getting to know
you better and having a chance to talk about some of these issues
with you further, beyond our meeting today.

Mr. Chairman, I have two unanimous consent requests, if I
could. One, on my way to Washington earlier this week, I was look-
ing through our local paper, the News Journal, and I came across
an Associated Press story written by Charles Hanley. It may have
appeared in your papers at home. But the headline is, “Warmer
World, Shrinking Glaciers;” the sub-headline: “From Alaska to
Patagonia, Climate Change is Taking a Toll.”

Some of you have heard me say this: I am a Johnny-come-lately
on global warming, but I have become convinced over time that
something is going on in our world. And to the extent that we
begin taking some corrective actions now, not just us in this Coun-
try, but nations all over the world, we will be happy that we did,
rather than taking some far more Draconian steps later on.

Senator Jeffords has alluded to this. I have been here for 4 years,
but the history of this committee, this is a committee that works
well across the aisle, Democrats and Republicans. To the extent we
get anything done, whether it is brownfields or the earlier Clean
Air Act, it is because we work together. If we don’t do that in this
case as well, we are not going to get much done. In fact, we will
end up with the kind of gridlock that has characterized too much
of what goes on in Washington in recent years.
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Later today I am going to be involved in a meeting with Repub-
lican and Democratic Senators on class action reform. Tomorrow
there will be a markup in the Judiciary Committee on class action
reform. It is a product of literally years of bipartisan effort to ham-
mer out a compromise to bring to the Senate floor, I hope next
week, legislation that will provide for, I think, a more level playing
field in our legal climate in this Country.

That is a contentious issue and, frankly, so are the issues that
are before us today. The only way we have gotten to the point
where we are in class action is we decided that the Republicans are
not going to do this on their own, or Democrats either. It is going
to be a genuine effort to reach across the aisle to work within the
committees of jurisdiction and, frankly, to work outside those com-
mittees of jurisdiction; for the Administration to play a constructive
role and to get us to a point where we are about to take up that
legislation and, I think, pass it with a large bipartisan majority.

That example and an earlier example that I cited last week, with
the passage of 9/11 legislation, we had Senators Collins and
Lieberman really providing what I call the gold standard for Demo-
crats and Republicans working together and working through
tough issues. We did that in those instances and, frankly, we need
to do it here. I was privileged to spend an hour or so with my dear
friend, Senator Voinovich, yesterday in his office to talk through
some of these issues to see where we can begin to find common
ground, and we are going to make every effort to do that.

Mr. Chairman, I would just urge you to reach out to folks on our
side in the same way that George and I have reached out to one
another. It may be too late to do that, I hope not, and I would urge
you to do that. I would urge my friend, Senator Jeffords, if that
hand is extended, that we take it and see how we can move for-
ward.

The issues here are difficult: Should we include carbon? Should
we address the issue of global warming or not? I think you have
a proposal from Senator Jeffords which is the Kyoto standard and
you have a proposal from the Administration that says we are not
going to do anything at all. There has to be something in between
those two polar positions. There is. I think it is the legislation that
Senator Chafee and Senator Gregg and Senator Alexander intro-
duced in the last Congress and will probably reintroduce shortly.

But there has to be a middle ground. There has to be a middle
ground between a position that says we are not going to change
New Source Review at all and we are going to get rid of it entirely.
There has to be some middle ground there where we cannot nec-
essarily get rid of it, but we can improve it.

I would ask unanimous consent for the record to submit this let-
ter that we got today. It is from a legislator in Maryland who is
the chairman of the National Conference of State Legislators Envi-
ronmental and Natural Resources Committee, and it is basically a
letter calling on us to not hamstring the States in their efforts to
clean up their own air, and asking that we not doctor New Source
Review. It doesn’t say we shouldn’t change it at all, but asks that
we not doctor it.

Senator INHOFE. Without objection, it will be a part of the record.
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[The referenced document follows:]
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From National Conference of State Legislatures Website:

http:/ /www.ncsl.org/statefed/environ.htm

Air Quality

The Clean Air Act Implementation

The National Conference of State Legislatures (NCSL) supports the goals embodied in the
Clean Air Act Amendments of 1990 (CAAA). The CAAA represent a major step toward
addressing important environmental, air quality, and public health issues. NCSL fully
supports CAAA goals and urges the U.S. Environmental Protection Agency (EPA) to
proceed diligently with full implementation of the law to achieve clean air for our citizens.
It is essential that Congress and the EPA fulfill their responsibilities to facilitate

implementation by the states.
NCSiL. makes the following recommendations:

« Implementation of the CAAA is the responsibility of the states, who have a wealth
of experience in implementing control programs. NCSL encourages Congress and
the EPA to pay particular attention to the voices of that state expertise and
experience.

° Commu:wication with state legislators is of ubtmost importance because only state
legislators can enact enabling legislation for state programs and appropriate state
funds. Congress and the EPA should regularly and directly work with state
legisiators during federal action on air quality issues.

e EPA should work closely with states to ensure states have all regulations,
technical assistance and funding necessary for compliance.

e Federal grants authorized under the CAAA provide financial resources to the
states for development and implementation of air quality programs and other
clean air responsibilities. Congress and the EPA must ensure that states continue
to receive adequate funding to cover all costs of program management including
maonitoring.

¢ Because the states have existing air pollution control programs to administer with
current federal funding, any new air quality programs or responsibilities mandated

by Congress or EPA should be accompanied by additional federal funding,
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The CAAA contain many sweeping and general mandates which will involve the
exercise of broad discretion and interpretation by the EPA for their
implementation, NCSL urges EPA to provide as much administrative flexibility as
the law allows in order to achieve clean air goals in the most cost effective and
efficient manner.

Cost-effectiveness should be permitted as a factor in state selection of
transportation control measures and emissions control strategies.

Numerous sections of the CAAA require the EPA to develop regulations and
technical guidance for the states to follow in their implementation process. The
regulations and guidance are essential to state efforts to implement complete and
adequate state programs that fully comply with the CAAA. Often the EPA is very
late in publishing regulations and technical guidance for state programs and
responsibilities. Such delays leave little or no time between the publication of the
documents and the statutory deadlines for state compliance. NCSL urges EPA to
meet all deadlines for publication of documents required under the CAAA, NCSL
urges Congress to amend the law to replace statutory deadlines for state action
with language that provides a specific time period for state compliance after
document publication.

EPA should provide training opportunities for states to help develop the skills and
understanding needed to properly implement the CAAA, In addition, EPA should
provide informational resources to help the public understand its role in achieving
CAAA goals.

To address ozone nonattainment problems, the CAAA require significant nitrogen
oxide (NOx) and volatile organic compound (VOC) emission reductions to be
obtained from both stationary and mobile sources. Since any reductions that are
not obtained from mobile sources must be obtained from stationary sources,
Congress and EPA should take maximum advantage of tools and strategies to
reduce emissions from mobile sources including but not limited to promoting
alternative fuels and encouraging strict exhaust standards for light duty vehicles.
Federal highway legislation should be made consistent with CAAA objectives. The
EPA and the Department of Transportation (DOT) should work together to ensure
coordination of federal policy.

NCSL urges the adoption of national energy, transportation and other policy that
-emphasizes energy conservation in order to help achieve the goals of the CAAA,

This should include strengthening of emission standards for automobiles as
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technologles improve, more energy-efficient lighting, buildings, and
transportation, and more research and use of alternative forms of energy.

» NCSL urges the federal government to expeditiously apply the same CAAA
requirements to federal facilities and motor vehicle fleets that are required for

state facilities and fleets.

Sanctions

« States should not be sanctioned for non-compliance if state's failure to comply
was the result of EPA's failure to adhere to CAAA deadlines for promulgation of
regulations or technical guidance that provide details and requirements of state
programs.

» EPA should have the authority to waive sanctions on states that EPA determines
are making reasonable good faith efforts to comply with CAAA requirements and

deadlines.

Motor Vehicle Inspection and Maintenance

+ States should be granted flexibility to design inspection and maintenance (I/M)
programs that achieve air quality targets and should receive full credit for
ermissions reductions those programs achieve,

« Congress and EPA should not require the states to use specific I/M technologies.
Such rigid federal requirements may fail to account for technological advances in

emissions testing programs and equipment.

Low Emission Vehicles and Zero Emission Vehicles

» EPA should maintain national Low Emission Vehicle (LEV) standards, referred to
as the 49-state car, that are stricter than the law requires. States should be

allowed, but not required, to adopt Zero Emission Vehicies (ZEV) requirements.

Transportation Conformity with State Air Quality Plans

» NCSL supports the principles underlying transportation conformity provisions of
the Clean Air Act that requires new or revised state transportation implementation
plans (TIPs) to conform te the purpose of state air guality plans, also referred to

as state implementation plans (SIPs).



16

« Adequate funding should be made available to cover the cost of the resource-
intensive requirements for development, revision and implementation of
conforming TIPs.

e In evaluating the emissions budgets submitted by states, EPA should ensure state
flexibility in balancing the burden of reduction among all air poltution sources.

s Conformity requirements should be limited to nonattainment areas and areas at

risk of becoming nonattainment.

July 2006
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From National Conference of State Legislatures Website

http:/ /www.ncsl.org/statefed/environ.htm
New Source Review (NSR) Program

(Joint policy with Energy and Electric Utilities)

The National Conference of State Legislatures (NCSL) urges the
Environmental Protection Agency (EPA) to reform the NSR
program to achieve improvements that enhance the environment
and increase production capacity, while encouraging efficiency,
fuel diversity and the use of resources without weakening the
requirements intended to reduce emissions from new or modified
sources of air pollution. Routine maintenance, repair or
replacement activities which are not major modifications should
not trigger NSR requirements,

July 2005



18

i

N

NATIONAL CONFERENCE of STATE LEGISLATURES

The Forum for America’s Ideas

February 8, 2005

Hon. James M. Inhofe, Chair

Senate Committee on Environment & Public Works
410 Dirksen Senate Office Bldg.

Washington, DC 20510-6175

Hon. George V. Voinovich, Chairman
Subcommittee on Clean Air, Climate Change, and
Nuclear Safety

Senate Committee on Environment & Public Works
410 Dirksen Senate Office Bldg.

Washington, DC 20510-6175

Dear Senators:

John Adams Hurson

Chairman, Health & Government

Operations Commiltes

Maryland Honse of Delegates

President, NCSL

James E. Greenwalt

Director, Senate Infornation Systems
and Administrative Services

Minnesota
Staff Chair, NCSL

Wiltiam T. Pound
Executive Director

James M. Jeffords, Ranking Member

Senate Committee on Envitonment & Public Works
456 Dirksen Senate Office Bldg.

Washington, DC 20510-6175

Hon. Thomas R. Carper, Ranking Member
Subcommittee on Clean Air, Climate Change, and
Nuclear Safety

Senate Committee on Environment & Public Works
456 Dirksen Senate Office Bldg,

Washington, DC 20510-6175

During the February 2, 2005 legislative hearing of the Senate Eavironment and Public Works Committee and
the January 26, 2005 hearing of the Subcommittee on Clean Air Subcommittee on Clean Air, Climate Change,
and Nuclear Safety 2 communication from Maryland Delegate James Hubbard regarding pending Clear Skies
legislation was entered into the record. While Delegate Hubbard serves as the chair of the National
Conference of State Legislatures Environment and Natural Resources Commmittee, I would like to clarify that
the communication addressed to Senator Voinovich represents his personal views and those of the attached

signators to his letter.

Tt is NCSL’s intention to continue to work with the full Committee membership on Clear Skies and other
multi-pollutant legislation on those clean air and environmental federalism issues on which the organization

has specific policy.
Thank you for attending to this clarification request.

Respectfully,

GO

Carl Tubbesing
Deputy Executive Director
NCSL

Denver

7700 East First Place

Denver, Colorade 80230

Phone 303.364.7700 Fax 303.364.7800

Washington

444 North Capitol Street, N.W. Suite 515
Washington, D.C. 20007

Phone 202.624.5400 Fax 202.737.1069

Website www.neslorg



19

Senator CARPER. The last thing I want to say is this. My time
is almost up. I am just going to stop right here.

Again, I urge a bipartisan effort. I will be happy to engage with
the Chairman and others, Democrats and Republicans, on this com-
mittee. But if we don’t do that, we are not going to get much done.

Senator INHOFE. Thank you very much, Senator Carper.

Senator Vitter.

OPENING STATEMENT OF HON. DAVID VITTER, U.S. SENATOR
FROM THE STATE OF LOUISIANA

Senator VITTER. Thank you, Mr. Chairman. I want to thank you
and Senator Jeffords for holding the hearings.

Thanks to all of the witnesses for their upcoming testimony.

I am very interested in this issue. It certainly affects Louisiana
and communities across Louisiana, as it does communities across
the Country, so I look forward to being very involved, proactive and
constructive, on this issue. In terms of passing new legislation, I
am eager to pass legislation more flexible and which actually al-
lows us to make improvements in air quality in a more efficient
and cost effective manner. Unfortunately, under existing law, I
think you have a lot of examples contrary to that, including in
places like Louisiana. I will give you an example for instance,
which is a big case in Louisiana.

In Baton Rouge, as we move from a 1-hour ozone standard to a
more stringent 8-hour ozone standard, Baton Rouge’s classification
could go from severe to marginal. Yet, under existing law, even as
that happens, Baton Rouge would be held to the existing severe re-
strictions under the old 1-hour standard. That seems to be incon-
sistent and almost nonsensical. The other thing it produces is liti-
gation, which is ongoing and which just adds cost and delay into
the whole notion of moving forward and actually producing cleaner
air.

So I think from that example and other similar examples across
the country, there is a huge amount of room for improvement for
increased flexibility, for increased opportunity, for efficiency and
cost effectiveness in cleaning up the air and meeting much more
stringent standards. I look forward to working toward that goal.

I have a formal opening statement which I will submit to the
Record. I will apologize ahead of time, I will have to leave soon to
perform my freshman duties of presiding on the Senate floor, but
that is no statement contrary to my great interest in this issue.

[The prepared statement of Senator Vitter follows:]

STATEMENT OF HON. DAVID VITTER, U.S. SENATOR FROM THE STATE OF LOUISIANA

Thank you, Mr. Chairman for scheduling today’s hearing on the Clear Skies Act
of 2005. I also want to thank our witnesses for coming today to testify about this
legislation, which is based on one of the more successful programs established by
the Clean Air Act.

We have made major strides in the fight for cleaner air since Congress first
passed the Clean Air Act in 1970. But we continue to face air quality challenges
in different parts of the United States, and Americans still suffer adverse impacts
from air pollution. An important next step would be for Congress to enact sensible
legislation that will achieve additional health benefits and reductions in air pollu-
tion without triggering endless lawsuits.

In cities across the nation, our current approach to regulating air quality has gen-
erated ambiguities that have triggered such lawsuits. In Baton Rouge, Louisiana,
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for example, a lawsuit has been filed over Federal environmental officials’ approach
to regulating ozone levels there.

Until 2004, the Environmental Protection Agency applied a so-called “one hour”
ozone implementation standard to the city of Baton Rouge. In 2004, however, the
EPA replaced its “one hour” standard with a new, more stringent and protective
“eight-hour” ozone implementation standard. Baton Rouge, which was classified as
a “severe” non-attainment area under the EPA’s old ozone implementation standard,
is now considered a “marginal” area under the agency’s new standard.

To re-classify Baton Rouge as “marginal” under EPA’s more stringent standard
and yet continue to insist that the city meet the requirements for areas that are
designated as “severe” seems to me to be inconsistent—especially when Baton Rouge
has not even implemented any of the “severe” requirements. But my constituents
in Baton Rouge tell me that this is exactly what the government is requiring of
them under the EPA rule implementing the 8-hour standard. Not surprisingly, this
situation has resulted in the filing of a lawsuit.

I look forward to hearing from our witnesses on this and other important issues.
Once again, thank you, Mr. Chairman for your efforts to organize this hearing.

Senator INHOFE. Thank you, Senator Vitter.
I think by agreement, Senator Obama, that Senator Lautenberg
will go next. Is that correct?

OPENING STATEMENT OF HON. FRANK LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you, Mr. Chairman. I thank my col-
league for deferring. I have a hearing on the soon to be, Secretary
of Homeland Defense, so I appreciate it.

The Clean Air Act has been called the most effective environ-
mental law ever written, so I am not sure that it needs fixing. It
may need extending, but I don’t think it needs the kind of fixing
that we are looking at presently. We heard last Wednesday, despite
double and triple digit growth in our GDP, energy consumption and
population, that clean air programs have succeeded in reducing pol-
lution by 51 percent. We have made significant progress over the
years, but we still haven’t finished the job.

Last year, Americans in over 450 counties had to breathe
unhealthy air that failed to meet the Environmental Protection
Agency’s health standards for ozone. I have seen the tragic effects
of air pollution first-hand. Asthma took my sister’s life, and I have
watched my 10-year-old grandson, who also has asthma, struggle
at times just to breathe. As a father and grandfather, I don’t want
other members of my family poisoned by the air they breathe, and
I don’t want anybody else’s family to have to breathe that air. That
is why I have looked at this new Clear Skies bill and have become
more concerned as I examine it.

According to EPA, under the bill before us, about 200 of the dirti-
est power plants wouldn’t have to cut their emissions at all. In
New Jersey, one-third of the ozone and over one-third of the mer-
cury emissions come from other States. But under this bill, we
couldn’t do anything about that upwind pollution, except hold our
breath. Moreover, this bill doesn’t require power plants to reduce
any of their emissions of 66 deadly toxic pollutants.

Mr. Chairman, I appreciate the hard work that you and Senator
Voinovich have put into developing the Clear Skies bill, but on re-
flection, I think that we are better off sticking with the Clean Air
Act and do a better job of enforcing its provisions, and I thank you,
Mr. Chairman.

[The prepared statement of Senator Lautenberg follows:]
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STATEMENT OF HON. FRANK LAUTENBERG, U.S. SENATOR FROM THE STATE OF
NEW JERSEY

The Clean Air Act has been called the “most effective environmental law” ever
written. So I'm not sure that the Clean Air Act needs to be “fixed.” As we heard
last Wednesday, despite double- and triple-digit growth in our GDP, energy con-
sumption and population, Clean Air Act programs have succeeded in reducing pollu-
tion by 51 percent.

So we have made significant progress over the years, but we haven’t finished the
job by any stretch. Last year, Americans in over 450 counties had to breathe
unhealthy air that failed to meet the Environmental Protection Agency’s health
standards for ozone.

I've seen the tragic effects air pollution can have first-hand. Asthma took my sis-
ter’s life, and I've watched my 10-year old grandson, who also has asthma, struggle
just to breathe. As a father and grandfather, I don’t want my family to be poisoned
by the air they breathe. That’s why, the more I've looked at this new “Clear Skies”
bill, the more concerned I've become.

According to EPA, under the bill before us, about 200 of the dirtiest power plants
wouldn’t have to cut their emissions at all. In New Jersey, one-third of the ozone
and over one-third of the mercury emissions come from other States. But under this
bill, we couldn’t do anything about that upwind pollution except hold our breath.

About 10 percent of New Jersey’s school kids have asthma, and about 150,000 of
them are hospitalized each year, yet the analysis shows that “Clear Skies” would
let industry off the hook for meeting vital health standards for three major pollut-
ants until 2025 or even later. Any possible public health reason for such a bill com-
pletely escapes me. Moreover, this bill doesn’t require power plants to reduce any
of their emissions of 66 deadly toxic pollutants.

Mr. Chairman, I appreciate the hard work that you and Senator Voinovich have
put into developing the “Clear Skies” bill. But, on reflection, I think we’re better
off sticking with the Clean Air Act and do a better job of enforcing its provisions.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Lautenberg.
Senator Murkowski.

OPENING STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM THE STATE OF ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman. I appreciate the
opportunity this morning.

Welcome to Mr. Connaughton and those other witnesses that we
will hear this morning.

This is a very important hearing, I think, to all of us. I think it
is clear, as you listen to the discussion already, there is not agree-
ment as to what it is that we do next, but I think it is important
to take the step, I believe, with the legislation that we have before
us, in recognizing that we must begin somewhere.

The Clean Air Act, as Senator Lautenberg has mentioned, to-
gether with the amendments that were passed in 1990, has been
remarkably successful in improving the Nation’s air quality, and
one of the most significant chapters in the clean air success story
has been the reduction of emissions that contribute to acid rain
through the cap and trade policies, which free the industry from
the most onerous restraints of a command and control regime.

I am pleased to note that the legislation before us does recognize
the success of the Acid Rain Program and carries on that good
work by taking the next steps toward further reduction in two key
acid rain precursor chemicals, specifically the NOx and the SOx. It
will also add a new and equally strict ceiling for mercury and, in
the process, will achieve significant additional reductions in fine
particulates and ozone.
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At the same time, it will provide a measure of certainty for the
companies that it affects. It will neither cause massive power cost
increases or open the door to excessive delays. If the goal is to re-
duce pollution, this is the most practical step that can be taken.

Of course, one thing that we do not have in Clear Skies is regula-
tion of carbon dioxide as a pollutant.

Now, many people, many scientists believe very fervently that
human-produced CO, may cause or aggravate global climate warm-
ing, and many point to warming in my State of Alaska or situa-
tions up in the Arctic as evidence. But despite what we may see
up North, the science on manmade CO, as an agent of climate
change, including in the Arctic, is anything but undisputed, is any-
thing but conclusive.

Now, we have had rising temperatures. We are seeing changes
in the Arctic. That much we know. But the question is what is
causing the changes. We have seen periods of higher temperatures
and higher CO, which have occurred multiple times in the past,
raising questions about whether today’s experience is truly unique
or whether it is part of a cycle.

Temperatures in the Arctic also seem to respond to a several-dec-
ade-long cycle which may be tied to an ocean phenomenon called
the Pacific Decadal Oscillation. In other words, the warming that
we may be seeing in the Arctic may be driven by regular predict-
able changes in the ocean, instead of by CO, stimulated increases
in the air temperature. But all of this together just kind of leads
us to the place where we are—is there conclusive evidence, is there
demonstrable evidence that says that CO, is an agent of climate
change?

We do know that if we add CO, regulation to this bill it will seri-
ously delay action on NOx, SOx, mercury, ozone, and particulates,
and that it would impose extraordinary costs by forcing a rapid,
large shift toward natural gas. As you know, I have been pushing
to get more of Alaska’s natural gas to market here in the lower 48
States, but I believe it is better to let gas usage and gas supply
grow in unison, rather than cause hardship through steps that cre-
ate large, unplanned increases in energy costs.

Balancing the need for improved air quality, while avoiding unre-
alistic demands that would damage our economy and social fabric,
is not an easy task. This is a good start this morning, and I appre-
ciate the work, Mr. Chairman, that you and so many others have
made on this issue. Thank you.

[The prepared statement of Senator Murkowski follows:]

STATEMENT OF HON. LisA MURKOWSKI, U.S. SENATOR FROM THE STATE OF ALASKA

Thank you, Mr. Chairman. I too would like to welcome and thank our witnesses
for taking time to explore the ramifications of this important legislation. I hope we
can all agree on the importance of moving forward with this key part of the Presi-
dent’s agenda.

The Clean Air Act, together with amendments passed in 1990, has been remark-
ably successful in improving the nation’s air quality. The 2004 EPA annual report
notes that since 1970, air pollution overall has been reduced almost 50 percent
while economic growth in the U.S. has increased by 160 percent. This is one of the
great success stories of the century.

One of the most significant chapters in the Clean Air success story has been the
reduction of emissions that contribute to acid rain through “cap and trade” policies
that set solid upper limits, but allowed trading in allowances for certain pollutants,
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freeing industry from the most onerous restraints of a command and control regime
and allowing it to develop more workable methods of reducing pollution.

I'm pleased to note that this bill does recognize the success of the acid rain pro-
gram and carries on that good work by taking the next steps toward further reduc-
tions in two key Acid Rain precursor chemicals emitted by many large electricity
generation facilities, especially those using coal. These chemicals are nitrogen oxides
(NOx) and sulphur dioxide (SO,). It will also add a new and equally strict ceiling
for mercury (Hg), an emission which may have a variety of adverse health effects,
especially on pregnant women and infants. In the process, it will achieve significant
additional reductions in fine particulates and ozone.

At the same time, it will provide a measure of certainty for the companies it af-
fects. Unlike some proposals, and unlike the purely administrative approach which
can be stymied by repeated litigation, it will neither cause massive power-cost in-
creases or open the door to excessive delays. If the goal is to reduce pollution, this
is the most practical step that can be taken.

Clear Skies is consistent with the recommendations of the National Research
Council, which encouraged air quality efforts that are “less bureaucratic,” with
‘élilpre emphasis on results than process.” That is precisely what we have in Clear

ies.

One thing we do not have in Clear Skies is regulation of carbon dioxide (CO») as
a poll,}ltant. As someone said the other day, it is the proverbial “elephant in the
room.

CO: is recognized as a “greenhouse gas.” Many people, including many scientists,
believe fervently that human-produced CO, may cause—or aggravate—global cli-
mate warming. Many point to Arctic areas including much of my State of Alaska
and say that physical changes are occurring that prove the case. That being the
case, they say, we should treat CO, as a pollutant and bring it under the same sys-
tem we are using for chemicals on which the scientific evidence is undisputed.

However, the science on man-made CO, as an agent of climate change including
in the Arctic—is anything but undisputed.

CO, accounts for .04 percent of the atmosphere. Less than 5 percent of that is
attributed to human emissions. The concern is that the earth’s ability to scrub CO»
from the air through the growth of plants and other natural methods of seques-
tering carbon may be exceeded by the addition of human emissions to natural
sources.

Much of the debate over CO> goes back to the so-called “hockey stick”—a tempera-
ture graph developed for the U.N.s Intergovernmental Panel on Climate Change,
which appeared to show relatively stable temperatures for hundreds of years, then
a temperature spike during the 20th Century presumably due to increased CO,
emissions from internal combustion engines, electrical generation plants, and so on.
However, recent published papers indicate it has serious problems, including adjust-
ments that made past temperatures seem cooler than they were, reliance on overly
narrow data sets, and worst, mathematical faults in the basic formula, which may
be so flawed that it would have produced the same “hockey stick” even if one used
it to graph random numbers instead of temperature estimates.

Other research shows that in the Arctic, periods of higher temperatures and high-
er CO, have occurred multiple times in the past, raising questions about whether
today’s experience is truly unique or just part of a natural cycle.

Temperatures in my part of the Arctic also seem to respond to a several-decade
long cycle, which may be tied to an ocean phenomenon called the Pacific Decadal
Oscillation. In other words, warming Arctic temperatures and effects such as
changes in the ice pack and permafrost structures may be driven by regular, pre-
dictable changes in the ocean, instead of by CO,-stimulated increases in air tem-
peratures.

All these questions about CO, as an agent of climate change are still unresolved.
Because of that, it is less than wise to rely on claims that there is a scientific “con-
sensus” in which all the questions are answered and all the skeptics hushed.

It does appear clear, however, that adding CO, regulation to this bill would seri-
ously delay action on NOx, SO,, mercury, ozone and particulates, and that it would
impose extraordinary costs by forcing a rapid, large shift toward natural gas. While
I would very much like to see Alaska’s abundant natural gas being utilized in the
Lower 48 States, and intend to do everything I can to make that happen, I believe
it is better to let gas usage and gas supply grow in unison, rather than cause hard-
ship through steps that create large, unplanned increases in energy costs.

Finally, Mr. Chairman, I want to congratulate both you and Senator Voinovich,
the chair of the Clean Air Subcommittee, your very able staffs, and those in the Ad-
ministration who helped develop the option before us today. Balancing the need for
improved air quality while avoiding unrealistic demands that would damage our
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economy and social fabric is not an easy task. I believe this is a good start and look
forward to a stimulating and informed discussion by our witnesses.

Senator INHOFE. Thank you, Senator Murkowski.

Senator Obama.

Senator OBAMA. My understanding is that my distinguished sen-
ior colleague from Connecticut has to chair a committee, so I will
defer to him.

Senator INHOFE. Senator Lieberman.

OPENING STATEMENT OF HON. JOSEPH I. LIEBERMAN,
U.S. SENATOR FROM THE STATE OF CONNECTICUT

Senator LIEBERMAN. Thanks, Mr. Chairman.

Thanks, Senator OBAMA. You are building up a lot of credits with
the rest of us this morning.

Thanks, Mr. Chairman, for convening this hearing. I know that
we all agree on the need for clean and unambiguous clean air legis-
lation to protect the quality of the air we breathe. It obviously
makes sense because it protects the health of our people, it makes
sense because it gives business a clear set of rules to live by, and
it makes sense because, if we do this in a way that allows us to
achieve the greatest gains at the lowest possible cost, it will help
our businesses compete in the global marketplace.

Unfortunately, in too many ways, my conclusion is that the Clear
Skies Act does not make sense and does not achieve the goals that
we wanted to achieve. It damages the existing tools of the Clean
Air Act that have worked very successfully and effectively to pro-
tect individual States; it drops requirements that EPA update its
standards on a regular basis; it ends requirements that best pollu-
tion control technology be employed in new facilities; it permits
some industries to opt in to Clear Skies provisions that may well
be weaker than current Clean Air Act protections; it enacts SO,
and NOx provisions that are not strong enough; it does virtually
nothing to reduce mercury pollution for more than a decade. Of
course, as we all know, it does not deal with carbon dioxide emis-
sion and, therefore, the problem that to me is real, which is the
warming of the globe.

All this has an effect on my constituents in Connecticut, both in-
dividuals who suffer from air-induced diseases, such as asthma,
and from businesses that are affected by the inadequacy of what
exists now and what is being proposed in this legislation.

I know that some have said that we should be realistic and that
the choice here in this session is between the Clear Skies Act or
nothing. I regret to say that if that is the choice, I would rec-
ommend that we do nothing. But there are better choices, and we
can achieve them together. Naturally, I believe that the Clean
Power Act, which Senator Jeffords and Senator Collins and I and
many others have co-sponsored, is a better choice, but I understand
that some parts of that are not acceptable to others.

I hope we can find a way to do more than emit a lot of sound
and fury that leads to nothing ultimately done in response to a
very real and dangerous problem, which is the pollution from var-
ious sources of our air. Bottom line, I am convinced we can do bet-
ter than the Clear Skies Act, and I know that we must in the
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public’s interest, and I hope together that we can find a way to do
that.

Senator Obama, thank you very much.

Mr. Chairman, thank you. I look forward to working with you to
find some common ground on an urgent problem.

[The prepared statement of Senator Lieberman follows:]

STATEMENT OF HON. JOSEPH I. LIEBERMAN, U.S. SENATOR FROM
THE STATE OF CONNECTICUT

Thank you Mr. Chairman, for convening this hearing to discuss multi-pollutant
legislation, which is so important to the health and well-being of the American peo-
ple.

I know we all agree there is certainly a need for clear and unambiguous Clean
Air legislation to protect the quality of the air we breathe. It makes sense because
it protects the health of our citizens. It makes sense because it gives business a
clear set of rules to live by. And it makes sense to do this in a manner that achieves
the greatest gains at the lowest possible cost, to help our businesses compete in the
global marketplace.

Unfortunately, in too many ways S. 131, the so-called “Clear Skies” legislation,
doesn’t make sense.

It damages the tools of the Clean Air Act that have worked so effectively to pro-
tect individual states. It drops the requirements that EPA update its standards on
a regular basis. It ends requirements that best pollution control technology be em-
ployed in new facilities. It permits some industries to “opt-in” to Clear Skies provi-
sions that may be weaker than current Clean Air Act protections.

It enacts SO, and NOx provisions that are too weak. It does virtually nothing to
reduce mercury pollution for more than a decade. And Clear Skies does nothing to
address carbon dioxide emissions and global warming, wasting an opportunity to
deal with all pollutants at once—and give industry the certainty they need now to
tackle pollutants in a clear and cost-effective manner.

The Administration has been telling us that Clear Skies gives states the “tools
they need” to combat air pollution. They say that it protects states rights by permit-
ting them to set stricter standards within their own borders. But what they don’t
mention is that what Clear Skies takes away are the useful tools that states already
have under current law to fight pollution that comes from outside their borders,
from another state upwind.

In Connecticut, we often suffer from ozone smog caused by NOx emissions. Asth-
matic children and adults in our state have attacks triggered by ozone and by the
fine particles formed from SO,. Parents who have children come to them in the mid-
dle of the night and say three simple words—“I can’t breathe”—know just how
frightening asthma can be. We can reduce the number of times this happens to chil-
dren throughout our nation by implementing rigorous and fair pollution standards
that can be met with today’s technology at an affordable cost. To think that we
won’t because of Clear Skies should be reason enough to go back to the drawing
board and get it right.

The health effects of air pollution go beyond asthma. Each year, nationwide, these
particles are also responsible for some 15,000 premature deaths. These are prevent-
able deaths. Does Clear Skies help reduce this number? Probably. What they won’t
tell you is that protections provided by the Clean Air Act—our current law—do a
better job of reducing this number farther and faster.

Throughout the country, many of our fish are tainted by high levels of mercury,
which in the northeast is caused mostly by mercury emitted by U.S.-based power
plants. There should be no debate that mercury, SO,, and NOx must be reduced de-
cisively and quickly.

What about carbon dioxide? The legislation before us does nothing, absolutely
nothing, to begin to address CO, emissions. Why? Many in industry have told us
that it would be far more cost effective to factor CO, requirements into their plan-
ning at the same time that they are making changes to control for SO,, NOx, and
mercury.

CO:> concentrations have been rising due to emissions from power plants, cars and
other manmade sources. We have now reached the point where further study with-
out action is both dangerous and costly. There is scientific consensus that global
warming is a real and potentially disastrous phenomenon. The rest of the developed
world is already taking steps, opening up market opportunities through develop-
ment of new technologies and new trading markets while the U.S. stands behind
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and does nothing. Our businesses that compete in an international marketplace are
facing carbon regulation overseas as we speak.

Shame on us if 100 or 200 years from now our grandchildren and great-grand-
children are living on a planet that has been irreparably damaged by global warm-
ing, and they ask, “How could those who came before us, who saw this coming, have
let this happen?”

Clear Skies falls far short of what is needed, what is achievable, what is cost-ef-
fective, and what makes good common sense. Some say be realistic. The choice is
between the Administration’s Clear Skies or nothing. If that is the choice, I choose
nothing. But there are better choices, including the Clean Power Act that Senator
Jeffords, Senator Collins and I and many others have introduced. Or there may be
some, third alternative. The fact is we can do better than Clear Skies and we must.

Senator INHOFE. Thank you, Senator Lieberman.
Senator Bond.

OPENING STATEMENT OF HON. CHRISTOPHER S. BOND,
U.S. SENATOR FROM THE STATE OF MISSOURI

Senator BOND. Thank you, Mr. Chairman, for holding this hear-
ing.

Last week, one of our colleagues defined the Clear Skies debate
as jobs versus the environment, and I know that both of them are
very important. Jobs and job creation played a major role in the
Presidential election. I would say it played a role in my election,
too, because I was able to save 5,000 Missouri manufacturing jobs
and 20,000 jobs across the Midwest and Southeast.

Jobs are vital to our families. Without a job, families can’t sur-
vive; heating bills are not paid, food is not put on the table. With-
out a job, medical insurance is not affordable, medical bills are not
paid. A community without jobs cannot afford enough police, can-
not afford fire stations and libraries. A community without jobs is
a community without a future.

I would say also, without jobs and economic growth, the environ-
ment suffers. The environment suffers mightily. I visited East Ger-
many, Poland, and Czechoslovakia before the wall came down, and
I saw the economic stagnation under the communist system and
the absolutely appalling pollution, the rivers running brown and
smelling worse from chemical companies, the haze from power
plants that was unregulated. It was appalling. I have seen the
same thing in other areas of the world that are not developed. So
we have to have economic development along with environmental
improvement.

But environmental debates don’t have to be solely about jobs
versus the environment. I would say that the Missouri example I
cited is an example where we protected jobs, the environment, and
public safety, to boot. Now, my colleague on this committee from
California won’t like the example, but I understand where she
comes from, literally. Two years ago we stopped a State regulation
that would have killed 5,000 jobs in Missouri and 20,000 jobs else-
where in the Country. That proposal would have cut emissions in
lawnmowers, weed whackers, chainsaws by requiring the use of
catalytic converters.

Now, such a change would have put manufacturing companies in
Missouri and Kentucky and Alabama out of business. Manufactur-
ers would have closed their plants, laid off workers, most likely
moved the jobs to China. Fire chiefs and consumer safety advocates
were also deathly afraid of the proposal, these catalytic converters,
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operating at 1100 degrees only inches from hands or legs. A
chainsaw scares me bad enough with a blade, not to worry about
being fused into my leg. But firefighters feared a new round of for-
est and brush fires from operating these superheated engines.

A long story short, we produced a win-win solution. California
was allowed to keep its State rule, but we limited the ability to
move the rule to other States. We protected the environment by re-
quiring EPA to conduct a new round of national pollution cuts from
small engines, and we will have pollution reduction from small en-
gines across the Nation. Consumer safety is protected because the
California rule and the EPA rule will be reviewed under the safety
requirements of the Clean Air Act.

I think we have a similar opportunity for a win-win with Clear
Skies, which offers a balanced approach: it will protect jobs and the
environment. It will be the largest ever pollution cut from electric
power plants, reducing acid rain causing SO, by 70 percent. Clear
Skies will reduce smog causing NOx by 70 percent and, for the first
time ever, mercury emissions will be reduced by 70 percent.

Clear Skies is not without cost: It will impose a $50 billion man-
date on power companies to install new pollution control tech-
nologies. But it will prevent costly litigation from delaying environ-
mental improvements and running up costs in the courtroom rath-
er than in cutting pollution. Clear Skies omits a carbon mandate
that would drive jobs out of this Country. If you were worried
about air pollution and environmental pollution, just drive those
jobs to China and India.

Of course, they aren’t covered by Kyoto; they will continue to
grow in their pollution. The more jobs they steal, the more pollu-
tion will blow across to Alaska. If there is manmade CO, and envi-
ronmental changes, Alaska can look to its neighbors south and
west. That is where the pollution will come from. But that isn’t
going to pass, because it would rob our families of jobs, threaten
to drive up the heating bills of elderly people, who would have to
choose between heating and eating; it would force farmers, putting
tremendous burden on them and on other producers.

But I think Clear Skies protects family budgets from steep elec-
tric increases, protects jobs, protects manufacturing by attaining
clean air standards in almost every local area through power plant
regulation alone, and protects transportation by attaining clean air
standards in almost every local area through power plant regula-
tion alone. It keeps coal flowing, it avoids a hyper-dependence on
extremely expensive and short supply natural gas. It will protect
our environment, our workers, and our families, and I urge my col-
leagues to support the Clear Skies bill.

Senator INHOFE. Thank you, Senator Bond.

Senator Obama, do you want to continue to yield to your col-
leagues?

Senator OBAMA. If Senator Clinton needed to, I would yield to
her happily. But I think she is going to be here for a second.

Senator INHOFE. Fine. You are recognized.
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OPENING STATEMENT OF HON. BARACK OBAMA,
U.S. SENATOR FROM THE STATE OF ILLINOIS

Senator OBAMA. Thank you, Mr. Chairman, other members of the
committee.

I had the occasion of listening to some of the testimony during
the subcommittee, and I think that Senator Bond is right to point
out that there are economic costs to environmental regulation. I
represent a State that depends heavily on the coal industry, par-
ticularly in southern Illinois. We have a large chemical industry
that has been hurt by high natural gas prices. I think that there
is no doubt that when we think about the environment, we have
to balance costs and benefits.

There also is a cost when our environment is degraded. As some
of you may be aware, my daughter is one of the 230,000 children
in Illinois with asthma. Chicago is the second hardest-hit city in
the Country from power plant pollution. Every single river and
lake in Illinois has an advisory for fish consumption due to the risk
of mercury consumption. As I mentioned in the subcommittee,
when you have had a daughter who comes into your bedroom in
the middle of the night and says she can’t breathe, then you are
mindful of the fact that even if there are some costs that go along
with controlling pollution, those costs may well be worth it.

Now, I recognize that many members of this committee have
been frustrated because this issue has been debated for several
years. There are no perfect answers to this issue. But there are a
few things I think we should all be clear about. The option, at least
as I understand it, is not between the Clear Skies Act and doing
nothing at all. The question is, is the Clear Skies Act an improve-
ment over the status quo, which is the Clean Air Act? It strikes me
that one of the first tasks of our committee should be to take the
physicians’ axiom to heart, first do no harm.

So, when I am weighing the benefits of Clear Skies, I am not
weighing it against no environmental regulation whatsoever, I am
weighing it against what would happen if we simply maintain the
status quo. It seems to me, at least, that I have not heard any dis-
pute that although Clear Skies would significantly reduce emis-
sions compared to doing nothing whatsoever, that, in fact, it also
represents a diminishing level of protection compared to what ex-
ists currently. I think that is something that we probably should
acknowledge.

The second point that has been raised several times is the issue
of attainment, and Chicago is an area that is having difficulty
achieving attainment. I am happy to discuss whether or not the
mechanisms that we have set up for local communities to attain-
ment are too onerous or too strict or there is too much command
and control. While there is some flexibility in terms of how to do
this, simply saying that since these communities are having trouble
reaching attainment, we shouldn’t even try, strikes me as a self de-
feating attitude. At the very least we should acknowledge that if
we are lowering the standards, then there is going to be more air
pollution in these communities than there otherwise would be.

A final point I guess I would make is with respect to the issue
of litigation, which has come up frequently. I think one of the
things that I heard during the subcommittee was the complaint



29

that the existing rules were consistently tied up in litigation and,
as a consequence, we weren’t getting sufficient environmental pro-
tection, period.

This reminds me a little bit of the kid who murders his parents
and then complains about being an orphan. I mean, if companies
are initiating litigation because they don’t want to be regulated at
all, and then they come and complain about the fact that there is
too much litigation, that doesn’t seem to me a good reason for this
committee to make changes on existing law.

I know my time is up, Mr. Chairman, but I guess I would sug-
gest that if we are going to have a debate about this issue, then
it should be an honest debate. The fact that there is litigation out
there is not, in and of itself, a justification for changing the law.
If we are going to change the law, it should be because we are
going to strike a better balance between the environment and eco-
nomic issues than we are currently doing.

Senator INHOFE. Thank you, Senator Obama.

Senator CHAFEE.

OPENING STATEMENT OF HON. LINCOLN CHAFEE,
U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. Thank you, Mr. Chairman, for holding this
hearing. As you can tell by many of the opening statements, there
is a lot of difference of opinion here, particularly between the
Chairman and the ranking member. We are going to hear from Mr.
Connaughton the benefits of the legislation before us, and then we
will hear in the next panel from John Walke, who will testify the
bill is far dirtier than simply implementing the Clean Air Act; that
the bill is far dirtier than competing legislative proposals; that the
bill is far more costly than competing legislative proposals; that
global warming is urgent and real; and that delay increases both
the danger and the cost.

At the same time, our constituents are saying to us all we want
is clean air; we send you to Washington to look after our health.
From industry, at the many hearings we have had, all they are
saying is give us some certainty. So I think the path that might
be best taken is with Senator Carper and somewhere in the middle
of some of the differences here so we can give both our constituents
their healthy air and industry some certainty.

So thank you, Mr. Chairman, for holding this hearing.

Senator INHOFE. Thank you, Senator Chafee.

Senator Clinton.

OPENING STATEMENT OF HON. HILLARY RODHAM CLINTON,
U.S. SENATOR FROM THE STATE OF NEW YORK

Senator CLINTON. Thank you, Mr. Chairman. I think the last two
statements really sum up my feelings. On the one hand, do no
harm. There is significant evidence based on the analysis of this
legislation that from many perspectives it would do harm.

But, second, that there ought to be an opportunity for some kind
of bipartisan effort that recognizes the costs and also the benefits
of perhaps improving on the Clean Air Act.

We have held numerous hearings in this committee on this issue,
and one thing that has been established beyond any doubt is that
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the human health and environmental consequences of power plant
emissions are real and substantial. I think we should just start
with that, as opposed to dismissing it or diminishing it. A recent
study estimates that current soot and smog from power plant emis-
sions cause more than 24,000 premature deaths, 38,200 non-fatal
heart attacks, hundreds of thousands of asthma attacks, and mil-
lions of days of lost work each year. That goes right to the heart
of our economic productivity.

Now, in New York these effects are felt throughout our State,
and we have perhaps borne the brunt of a lot of the environmental
damage over the last decades. One of the other witnesses on the
next panel will be the executive director of the Adirondack Council,
Brian Houseal, and Dr. Houseal will represent a group that is per-
haps one of the most effective advocates for clean air in our Coun-
try, and they are here to testify against this legislation, despite
their longstanding belief that we could and should do better when
it comes to NOx and SOx and mercury.

Mercury pollution is an incredible problem throughout New York
and the Country, and we have a lot of work that we could do to-
gether, and I am very proud that in New York our Republican Gov-
ernor, our Democratic attorney general, and our leading utilities
came together and reached an agreement about how to cut emis-
sions from coal-fired plants in New York State. It seems to me that
iSs the kind of model that we should be looking to follow here in the

enate.

But Clear Skies does nothing to address the climate change ef-
fects of power plant emissions of carbon dioxide; it does not meet
the test on any of the pollutants we are concerned about; it in-
cludes a weak mercury cap that requires no mercury-specific pollu-
tion controls to be added until 2018. In addition, the bill allows un-
limited mercury trading, something that I don’t think should be
permitted. Why should we be in the business of permitting the
trading of poison? It ignores the significant evidence of local mer-
cury deposition around power plants.

Clear Skies effectively eliminates Clean Air Act tools such as
New Source Review and section 126, tools that States such as New
York have relied on to reduce pollution in a bipartisan fashion.
Clear Skies weakens pollution control technology standards that
apply to new power plants and other industrial sources, reduces
protections for national parks. What do we get in return for these
changes to the Clean Air Act? Well, we get promised reductions in
NOx and SOx that are too small and too slow to enable States and
localities to meet the ozone and fine particulate matter standards
by the current deadlines. Realizing that caps would be inadequate
to reach the ozone standards by the current Clean Air Act dead-
lines, this legislation simply delays these deadlines by up to 11
years.

So there is just so much in this that sends us backwards. As a
Senator from New York, the question for me is simple: Why would
I support a bill that delays achievement of clean air goals in my
State, while eliminating significant tools that my State has used in
the past?

I also want to point out that the cost estimates are very difficult
to actually get a handle on, but it is important to recognize that
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when the Clean Air Act Acid Rain Program was debated in 1990,
there were lots of rather high estimates. The Edison Electric Insti-
tute estimated compliance with SOx caps would cost utilities $7.4
billion by 2010; the EPA’s estimate was $4.6 billion. In fact, the ac-
tual cost was considerably less, between $1.1 and $1.5 billion.

So I think that we can do better. I don’t believe this legislation
puts us on the right path. I think that if there is an opportunity
for legitimate compromise, I want to be part of that. But, if not,
I certainly, on behalf of my State, cannot support legislation that
turns the clock back instead of forward.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Clinton.

We have two more. Senator Voinovich.

OPENING STATEMENT OF HON. GEORGE V. VOINOVICH,
U.S. SENATOR FROM THE STATE OF OHIO

Senator VOINOVICH. Thank you, Mr. Chairman, for holding this
hearing. I am pleased to be here today for our second meeting this
year and our 24th hearing since 1998 on multi-emissions issues.

Today, we are here to discuss the Clear Skies Act, and I am sure
that Mr. Connaughton will do a good job of outlining the fact that
this will reduce power emissions by 70 percent. The beauty of Clear
Skies is that the reduction levels and timelines are placed in stat-
ute and cannot be delayed. The bill expands the Acid Rain Pro-
gram, our Nation’s most successful clean air initiative, which has
had virtually no litigation, 100 percent compliance, and reduced
sulfur dioxide emissions by 38 percent below 1990 levels at less
than the projected costs.

As I discussed at our last hearing, it is important we put multi-
emission legislation in context. We live in a global marketplace. Let
us not fool ourselves, environmental and energy policies have a di-
rect impact on our ability to keep and maintain jobs in this Coun-
try. Just ask the thousands of Ohioans who are in manufacturing
who are no longer working. We simply cannot continue to rely on
natural gas for power generation. Our clean air policies have
played a major role in the fact that nearly 88 percent of the new
power plants built since 1992 have been natural gas fired. We have
a chart here that shows how natural gas costs have increased dra-
matically during the last several years. [See chart on page 35.]

The chemical industry, which is very big in the State of Ohio, at
one time was an exporter of products. Today, we have a 9.6 billion
deficit. That means that we have gone from a Country that exports
chemical products to now that has changed and now we are import-
ing those products.

Annual funding for the Lehigh Program, a program for low-in-
come families, has increased 73 percent since 1999 because of high-
er heating prices.

This legislation is also needed now because 509 counties were re-
cently designated as non-attainment for the new National Ambient
Air Quality Standards for ozone and particulate matter. This is a
very serious problem in terms of job growth and capital invest-
ment.

Chart 2 will show that under Clear Skies and EPA’s new diesel
fuel and engine regulations to reduce sulfur, 90 percent of the
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counties would come into attainment without any local effort. So
we have the counties that are not in attainment. With Clear Skies
and the new diesel, you see from that chart that most of them are
going to come into compliance because of Clear Skies and the new
diesel requirements. These designations are based on stricter
standards, not dirtier air. [See chart on page 36.]

I think a lot of people are under the impression that the air is
dirtier today. It is much cleaner than it was. Since 1970, while our
Nation and economy have grown substantially, emissions of the six
main pollutants have decreased by 50 percent. We need Clear Skies
to continue at a higher rate this Country’s commitment to cleaning
up the environment and protecting public health. You can just see
our economy has grown, number of miles traveled, more people in
this Country, and even during that period we have reduced the six
worse toxins by over 50 percent.

The Clean Air Act’s highly litigated and cumbersome provisions
make it unclear what or when reductions will be achieved. Critics
of Clear Skies point to the section 126 petition, NAAQS, and New
Source Review program as affected, but history tells a different
story. For example, chart 4. This chart shows the timeline for when
EPA began considering a new standard for ozone and when State
implementation plans are due. Folks, it took 15 years, 15 years to
get the new ozone standards that are now for ozone and particulate
matter. [See chart on page 37.]

The New Source Review program is far worse. I will quickly run
through some of it. Twenty pages of regulations in 1980 defining
NCRs turned into 4,000 pages of guidance documents. A 1990 law-
suit and court decision resulted in EPA rulemaking. In 1992 work-
ing groups were formed to reform New Source Review, with con-
tradictory proposed changes in 1996 and 1998. EPA filed enforce-
ment actions in 1999, of which several are still being litigated and
different courts have reached different opinions in two of these
cases.

On top of this, critics have taken out of context two sections of
a 208 National Academy of Science interim report to claim that
New Source Review, if unchanged, will result in more reductions
than Clear Skies. This is absolutely ridiculous. Clear Skies cap all
power pollution immediately, while NSR is applied on a case-by-
case basis under a standard that now has two different and liti-
gated interpretations.

With all this lengthy litigation, no one really can tell us when
the NSR program is going to really take effect. It won’t be until
2007 before you have oral arguments on two different cases on
NSR. One says that the rule is OK, it complies with the law; the
other one says it doesn’t comply with the law. So that is what we
get from NSR: More lawyers, more litigation.

Until we get passed this rhetoric of the false charges that Clear
Skies is less than existing law, we are going to go nowhere. Time
is of the essence. If we continue the way we are, folks, we are going
to have a stalemate of losses, uncertainty for jobs and our competi-
tive position in the global marketplace, and, more importantly,
more importantly, for those of us who are concerned about the en-
vironment, uncertainty for our environment and for public health
in this Country.
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[The prepared statement of Senator Voinovich follows:]

STATEMENT OF HON. GEORGE V. VOINOVICH, U.S. SENATOR FROM
THE STATE OF OHIO

Good morning. I am pleased to be here today for our second meeting this year
and our 24th hearing since 1998 on multi-emissions issues.

Today we are here to discuss the Clear Skies Act, which would be the most ag-
gressive clean air proposal ever enacted a 70 percent reduction of power plant emis-
sions. In just 3 years, nitrogen oxides would be capped at a reduction level of 59
percent and in 5 years, at a 59 percent reduction level for sulfur dioxide and 29 per-
cent for mercury. As former EPA Administrator Leavitt stated before my Sub-
committee on April 1 of last year, the sulfur dioxide and nitrogen oxides reductions
“will result in some $50 billion” investment by power plants.

The beauty of Clear Skies is that the reduction levels and timelines are placed
in statute and cannot be delayed. The bill expands the Acid Rain Program our na-
tion’s most successful clean air initiative, which has had virtually no litigation, 100
percent compliance, and reduced sulfur dioxide emissions by 38 percent below 1990
levels at less than the projected cost.

As I discussed at our hearing last week, it is important that we put multi-emis-
sions legislation in context. We live in a global marketplace. Let us not fool our-
selves environmental and energy policies have a direct impact on our ability to keep
and maintain jobs in this country.

We simply cannot continue to rely on natural gas for power generation. Our clean
air policies have played a major role in the fact that nearly 88 percent of the new
power plants built since 1992 have been natural gas fired. [CHART 1] As a result
of this increased demand, natural gas prices have doubled their historical price and
we now have the highest prices in the developed world. As the second largest con-
sumer of natural gas (quote): “The chemical industry’s eight-decade run as a major
exporter (ended in 2003) with a $19 billion trade surplus in 1997 becoming a $9.6
billion deficit” (March 17, 2004 Washington Post article).

Tom Mullen from Cleveland Catholic Charities testified in 2002 that we must also
consider the devastating impact of increased electricity and home heating costs on
the poor and elderly. Annual funding for the LIHEAP program to help low income
families with their home heating bills has increased by 73 percent since 1999 due
to higher prices.

Clear Skies will keep jobs in America and energy prices stable, by allowing us to
keep using coal our most abundant and cheapest energy source. This legislation is
needed now because 509 counties were recently designated as in nonattainment for
the new National Ambient Air Quality Standards for ozone and particulate matter.
As Cincinnati Chamber of Commerce President Michael Fisher stated in testimony
on April 1, 2004, “job growth and capital investment are hindered by the nonattain-
ment designation.” [CHART 2] Under Clear Skies and EPA’s new diesel fuel and
engine regulations to reduce sulfur, 90 percent of the counties would come into at-
tainment without any local effort.

These designations are based on stricter standards, not dirtier air. [CHART 3]
Since 1970, while our nation and economy have grown substantially, emissions of
the six main pollutants have decreased by 51 percent. We need Clear Skies to con-
tinue at a higher rate this country’s commitment to cleaning up the environment
and protecting public health.

We all want cleaner air the important question is how we achieve it. Instead of
having this debate, false claims are being made that existing programs are better
than Clear Skies. Conrad Schneider from Clean Air Task Force testified last week
that: (quote) “. . . existing provisions of the Clean Air Act could potentially require
future emission reductions beyond . . . ” Clear Skies.

Could potentially require’? This is exactly the point. We need to stop talking about
the ideal world and focus on the real world. The Clean Air Act’s highly litigated and
cumbersome provisions make it unclear what or when reductions will be achieved.
Critics of Clear Skies point to the Section 126 petitions, NAAQS, and New Source
Review programs as effective, but history tells us a different story:

e In 1997, eight Northeastern states petitioned EPA to force Midwestern states
to reduce nitrogen oxides. After four Federal court decisions and EPA retooling, this
culminated in the NOx SIP call, which went into effect not in May 1998 but in May
2004 7 years after the process began.

o [CHART 4] This chart shows the timeline for when EPA began considering a
new s'tandard for ozone and when State Implementation Plans are due. It took 15
years!
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e The New Source Review program is far worse. I will quickly run through some
of it:

e 20-pages of regulations in 1980 defining NSR has turned into 4,000 pages
of guidance documents;

e A 1990 lawsuit and court decision resulted in an EPA rulemaking in 1992;

e Working groups were formed in the 1990’s to reform NSR with contradic-
tory proposed changes in 1996 and 1998;

e EPA filed enforcement actions in 1999 of which several are still being liti-
gated and different courts have reached different opinions in two of the cases.

e In 2003, EPA issued two rules to reform the program, both of which have
spurred lawsuits. Oral arguments on one of these rules are not expected to
occur until at least 2006.

e On top of all this, critics have taken out of context two sentences of a 208
page National Academy of Sciences interim report to claim that the NSR pro-
gram if unchanged will result in more reductions than Clear Skies. This is ridic-
ulous. Clear Skies caps all power plant pollution immediately while NSR is ap-
plied on a case-by-case basis under a standard that now has two different—and
litigated—interpretations. With all this lengthy litigation, no one can really tell
us what the NSR program will get us—except more lawyers!

Until we get past this rhetoric and the false charges that Clear Skies does less
than existing law, we are going to go nowhere. In my opinion, these arguments are
just a facade for the real motive of holding up this legislation for the political issue
of capping carbon dioxide emissions which cannot pass the Senate and definitely not
the House. This will leave us in this stalemate of lawsuits and uncertainty for busi-
nesses and more importantly uncertainty for our environment and public health.

Time is of the essence. It is either now or never. I met with several of my col-
leagues on the other side and plan to keep working with them and every member
on this Committee to get something done to reduce sulfur dioxide, nitrogen oxides,
and mercury emissions substantially.

I look forward to hearing from the witnesses. Thank you.
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Senator INHOFE. Thank you, Senator Voinovich.
Senator DeMint.

OPENING STATEMENT OF HON. JIM DEMINT, U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator DEMINT. Thank you, Mr. Chairman. I want to thank you
and Senator Voinovich for your leadership on this issue.

I am convinced that the Clear Skies Act will continue to improve
air quality without making it prohibitively expensive to do business
in the United States. The Commerce Department is already esti-
mating that it is 22 percent more expensive to do business in this
Country than our leading trading partners, and our good intentions
when it comes to regulations are clearly hurting people. We must
agree on this committee how to balance the quality of air, the qual-
ity of our life, with the quality of our jobs.

I don’t think anyone on this side is pretending that this bill will
solve all the environmental problems that we have, or address all
the concerns related to global climate change. But I think if we
really look at the legislation, we can agree that this is a big step
forward. We do now have a quagmire of antiquated regulations
that are open to subjective and arbitrary interpretation. This is not
just something we are coming up with here. The power companies
and industries that have to deal with this are telling us that the
regulations are clearly doing as much, if not more, to promote law-
suits than they are doing to really help us cleanup our air.

I believe the Clear Skies Act does replace piecemeal regulations
with a single set of requirements for our three major air pollutants
and guarantees that specific emission caps are achieved by dead-
lines that have been enacted into law. We must translate our good
intentions into good regulatory system, and I do believe that the
Clear Skies Act is a major step toward not only cleaning up our air,
but clearing out our courtrooms and helping to protect the jobs. I
encourage all of my colleagues to take a look at the legislation
itself, the deadlines, and see that this is a big step forward.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator.

Senator Jeffords, did you want to make a statement for another
member?

Senator JEFFORDS. Senator Baucus contacted me earlier this
morning and wanted me to mention that he had hoped to be here,
but business in the Finance Committee—and if you have seen the
load that he has, you will understand that—has kept him other-
wise occupied.

Senator INHOFE. All right. That is fine.

All right, Mr. Connaughton, you have survived that. We will rec-
ognize you for a 5-minute opening statement. Can you hold it to
that?

Mr. CONNAUGHTON. I am going to do my best, Mr. Chairman.

Senator INHOFE. All right.
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STATEMENT OF JAMES L. CONNAUGHTON, CHAIRMAN,
COUNCIL ON ENVIRONMENTAL QUALITY

Mr. CONNAUGHTON. Good morning, Senator Jeffords, members of
the committee. I think it is fitting that we are here on Groundhog
Day. Those of you who know the Bill Murray movie know that we
went around and around and around and around, but it did have
a happy ending. It had a happy ending with a lot more informa-
tion, a lot of accommodation, a lot of understanding of each side’s
views, and I am hopeful that that is where we are going to come
out 24-plus hearings later on this issue that we were actually de-
bating since, really, Senator Moynihan led the charge back in the
mid—1990s on this idea of a multi-pollution strategy.

I am here before you today to strongly urge the passage of this
initiative. The time is now, and if it is not now, the States won’t
get the assistance they need.

President Bush is dedicated to providing our families and our
children with a healthier, more economically vibrant and secure fu-
ture. Now, important to achieving that future is bringing proven
innovative tools to the task, and Clear Skies legislation is just such
a tool. It means healthier citizens—and that is paramount—strong-
er communities—and I will talk about that in a minute—more af-
fordable, reliable, and secure energy; and improved wildlife habitat
across America.

First, Clear Skies will significantly expand the Clear Air Act’s
most innovative and successful program. We are working within
the Clear Air Act here—we are not changing it—in order to cut
power plant pollution of sulfur dioxide, nitrogen oxides, and, for the
first time, mercury by an unprecedented 70 percent in two phases.
These cuts in pollution will provide substantial health benefits;
they will prolong the lives of thousands of Americans annually; and
they will improve the conditions of life for hundreds of thousands
of people with asthma, other respiratory illnesses, and heart dis-
ease.

Now, I am the son of a pediatrician who worked with inner-city
Baltimore populations, and my father is also a chronic asthmatic
who, through my entire lifetime, every month I would take him to
the emergency room. I have a deep personal reason for being in-
volved in this policy discussion.

Clear Skies will produce these health benefits, though, with
greater certainty by imposing a mandatory, permanent multi-pol-
lutant cap on emissions for more than 1300 power plants nation-
wide. That will reduce pollution by as much as 9 million tons annu-
ally at full implementation. Utilities will achieve this by spending
more than $52 billion, the single most costly Clear Air Act program
in the history of the Clean Air Act, to install, operate, and main-
tain new, primarily clean coal pollution abatement technology on
both old plants and all the new ones. Clear Skies will require only
a few dozen government officials to operate it, and will assure com-
pliance through a system that is both easy to monitor and ex-
tremely easy to enforce.

Accordingly, the Clear Skies cap and trade approach will give our
States the most powerful tool that we can provide to them for
meeting our new tough health-based air quality standards for fine
particles and for ozone. At the end of last year, EPA completed the
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process of informing over 500 counties—and these are major manu-
facturing counties—that they either do not meet or that they con-
tribute to another county not meeting these standards.

That relatively straightforward act has now triggered a very
complex process that will lead later this year to a frenzy of intra-
state negotiation and conflict, interstate negotiation and conflict,
Federal-State negotiation and conflict, with State and citizen peti-
tions, with lawsuits, and heightened uncertainty in energy mar-
kets, producing an avoidable and negative impact on local invest-
ment, jobs, and consumer energy bills. Now, that is not a pretty
picture. We can get there that way; we did it in the 1990s. But we
have a better way.

As a former Governor, the President personally experienced and
understands the complexities of developing and implementing State
plans to meet air quality standards. That is why he wants a com-
mon sense solution. Clear Skies, in conjunction with the cuts we
just did on diesel pollution across the entire fleet of diesel engines,
is going to provide that solution.

Most counties, as Senator Voinovich indicated, are going to be
able to meet these standards without having to do anything more
at the local level. For the relative few that remain, for the first
time in the history of the Clean Air Act, they will have less work
to do. They will have an easier burden at the local level to design
the strategies that they need to meet these standards.

This simple approach could save our governments and our com-
munities and the private sector, including environmental groups,
literally tens of millions of dollars in negotiating costs alone. Now,
that alone is something to be happy about.

But more importantly, Clear Skies is about keeping communities
together. The up-front assurance of meeting air standards will give
communities the certainty they need not just to keep the manufac-
turing jobs they have got, but to actually attract new ones back
into the places where generations of their families currently live,
where they currently live, where they currently play together, and
where they currently pray together. This is about keeping commu-
nities in our manufacturing centers. The absence of such certainty
is what is driving an exodus of jobs out of these communities. They
go either to greenfields locations in the United States or, more im-
portantly, they go overseas. We can do better.

We have talked about the affordability issues. I won’t go into
that further. But I also want to end with let us not forget the huge
wildlife habitat benefits of this policy. These are guaranteed emis-
sion reductions of sulfur dioxide, nitrogen oxide, and mercury. That
is great for our lakes, it is great for our streams, it is great for the
Adirondacks.

I just urge this committee to take the moment. Let us live the
promise of Groundhog Day, that movie, and let us find that com-
mon ground, because it exists. We can find a path forward.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Mr. Connaughton.

I noticed that you have charts here. Do you have a presentation
that you are going to be making that would be beneficial to this
hearing?
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Mr. CONNAUGHTON. Well, my chart here is similar to the one
Senator Voinovich just put up. I have a second chart, if we get into
Q&A, on sort of the relative proportion.

Senator INHOFE. Oh, OK. Well, what I am going to do is I am
going to give you some of my time. But I think first Senator Obama
asked the question what will happen if we just maintain the status
quo. Do you want to answer that question?

Mr. CONNAUGHTON. Yes, I do.

Actually, Senator Obama, I am a Chicago boy of 5 years and did
a lot of work in my prior capacity doing environmental manage-
ment work downstate. I have been in a lot of your manufacturing
facilities.

What the status quo means, especially for manufacturing com-
munities, is it means they do not have the reliance that they are
going to depend on for affordable and secure energy. We are al-
ready experiencing, especially in the manufacturing States, this
volatility in natural gas prices that Senator Voinovich has pointed
to. That is a direct result of the increase in the use of natural gas
to generate energy. They are big hogs of natural gas.

That creates a competition in a constrained market for natural
gas that is much better as a feedstock, especially in chemical
plants. Like auto parts manufacturers use natural gas as a direct
energy source. That is the highest best use for natural gas in man-
ufacturing. By the way, natural gas is the best thing to use, from
an efficiency perspective, in people’s homes. But every time you
push natural gas into electricity generation, you are driving up the
costs for these other—and, by the way, farmers, farmers in par-
ticular, they like low natural gas prices because that goes right into
fertilizer.

What the status quo is about, because we have just seen it in the
last 4 or 5 years, is about shifting from coal fire generation to nat-
ural gas fire generation. What Clear Skies does is it creates the fu-
ture for clean coal generation, and not just by putting massive con-
trols on up to 86 percent of existing coal fire generation, but also
by making sure that new coal fire generation is the next tech-
nology. Now, that is a great tradeoff.

So you get a lot of clean coal and then you get a lot more sta-
bility in natural gas. That goes back to my community point. Then
if you are in Decatur, Illinois and you are the mayor, you can actu-
ally invite manufacturers back in. I have reliable energy, I have
clean air; the amenities of my community are what you would want
them to be; you have efficiency by doing business here.

That is really what is at stake in this whole discussion, and,
again, I look forward to more questions on this point. This question
is about meeting clean air standards. We all agree the standards
are there, they are solid. We have deadlines. The States have to
do it. This is a question of the method by which we get to meeting
those air quality standards.

Senator INHOFE. Very good.

Now, Mr. Connaughton, now would be the time if you want to
make any kind of reference to your charts and have someone assist
you in doing that.

Mr. CONNAUGHTON. Let me quickly have the first one go up.
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I just want to note this is for illustrative purposes. These are the
350-plus monitored counties that have to meet the new air quality
standards. That is manufacturing America.

Below is a chart that shows you with Clear Skies and the new
diesel cuts. Based on EPA modeling, we expect the vast majority
of those to meet the standard without having to do additional local
controls. Now, those that are left, and there will be some left, they
still have to take local action and they still have to meet the stand-
ards on time, it is just their burden will be easier. So we are not
talking about putting off the date that they have to act, we are just
talking about making their burden easier.

And then the second one, if you would. This will actually be the
first time in the history of the Clean Air Act that the utilities are
going to end up doing more than their share of pollution cuts. His-
torically, for the last 35 years under the Clean Air Act, when the
States have had the lead in cutting pollution, they always go to the
utilities last, for all the obvious reasons. Under this scenario, utili-
ties are currently responsible for nearly 69 percent of sulfur diox-
ide. Well, their share is going to get diminished to 44 percent.
What that means is more flexibility for our manufacturers as they
want to bring in new high tech facilities. That is what that means.

Now, the same is true—we did the diesel cuts, and the diesel
cuts are a massive reduction from the transportation sector for the
first time. You all know how hard it is to control transportation at
the local level.

With these two programs we are getting the two hardest sectors
to control to do more than their share for the first time. That is
what we are talking about. So as we look at other legislative pro-
posals, it is really a question of do you want to even go further in
doing that. That is what the debate is about. And then we have to
figure out the balance, the balance and how that affects these other

strategies.
Senator INHOFE. That is very good. Thank you, Mr.
Connaughton.

You will recall, I guess it was last year that we had the Catholic
Charities man, Tom Mullins, I believe it was, from Ohio came in
to talk about the devastating ability that the Jeffords bill—he was
referring to your bill at that time, Senator Jeffords—would have on
the impact to the elderly and the low-income families, and he de-
scribed how over half of those residents in Ohio over the age of 65
have annual incomes under 15,000, and these people have a hard
time just paying for bare necessities.

A recent book called, “Heat Wave, A Social Autopsy of Disaster
in Chicago,” chronicled the problems of elderly, low-income Chicago
residents in predominantly minority neighborhoods during the heat
wave of 1995. Actually, over 700 people died at that time. These
are the same types of people that Mr. Mullins was referring to as
having problems paying their electricity bills and would be the first
harmed by the legislation.

Have you taken all this into consideration? It is something no-
body seems to ever want to talk about, but the economic impact
that this would have on people.

Mr. CONNAUGHTON. I think the best way to look at this in its
most logical and politically understandable terms is what probable
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explains why we haven’t done as much on power plants in the last
35 years is because the costs of these pollution controls get passed
through directly to the consumers that you mentioned, especially
the folks on low and fixed incomes.

So especially in our big urban areas the mayors understandably
have to make that tradeoff: Do I go after manufacturing sources?
Do I go after other sources rather than go after my utilities to get
these cuts. I believe, and certainly with my personal talks with a
lot of mayors and county officials, that is what drives the fact that
the localities haven’t acted as much as they could.

Now, we are in a great situation where, if we pursue the 70 per-
cent approach that gets us all the transport issues resolved, the so-
lution is going to be controls on coal. So our projections show that
we will continue to see electricity prices stay stable and continue
to decline. That is great for people who have—was it Senator
Voinovich? No, Senator Bond—to make a choice between heating
and eating. And that is very real for a lot of people.

So we can, through this approach, minimize the impact on the
pass-through to our consumers, and we can maximize the cost-ef-
fectiveness of getting the pollution reductions. I think that is what
we should all be after here.

Senator INHOFE. Thank you very much.

Senator Jeffords.

Senator JEFFORDS. Mr. Chairman, before I start my questions, I
ask consent that a letter from several religious groups opposing
this bill be made a part of the record.

Senator INHOFE. Without objection, so ordered.

[The referenced document follows:]

TESTIMONY OF RELIGIOUS LEADERS IN OPPOSITION TO S. 131—
THE CLEAR SKIES ACT OF 2005

As representatives of Christian denominations, we are called to express our grave
moral concerns with the proposed changes to the Clean Air Act. After careful review
of S. 131, the Clear Skies Act of 2005, we believe the legislation delays the critical
action necessary to clean up our nation’s air and fails altogether to address the real
and present threat of global warming. We urge this committee to adopt amendments
that would strengthen standards, speed up implementation, and control emissions
of carbon dioxide.

We believe clean air is a basic right and necessity for all life. Our faith teaches
that human beings are stewards of God’s creation. Unfortunately, we have too often
abandoned this sacred responsibility at the altar of human consumption, arrogance
and greed, leaving a legacy of pollution that threatens the health of communities
and the very future of our planet. Today, we call on our elected leaders to reverse
this legacy and enact bold legislation to reduce dramatically the emissions from
gower plants—the single largest stationary source of air pollution in the United

tates.

We believe the costs associated with delay and inaction are unacceptable. The
tragic toll of premature deaths, asthma attacks, lost days of school and work, pol-
luted waterways and rising global temperatures is the result of an energy policy
that is neither just nor moral. The heaviest toll is paid by the most vulnerable in
our society including the poor, the elderly, children and pregnant women. Our faith
calls us to speak out on their behalf and oppose legislation that would delay efforts
to alleviate their suffering.

We have embarked on a campaign within the religious community to educate and
mobilize people of faith on the issue of air pollution. In the last year, we have en-
couraged our 100,000 congregations across the country to reflect on God’s sacred gift
of air by providing them with theological statements, worship materials, study
guides and prayers. In addition, many of our denominations have adopted policy
principles on power plant pollution and remain committed to supporting legislation
that fulfills our biblically mandated responsibilities of stewardship and justice.
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In the Bible, the epistle James teaches us that faith without works is dead. It
is not enough to simply proclaim respect and love for God’s created world, we must
live out that faith through our actions. Today, we call on our elected leaders to join
us in defending God’s creation by enacting strict emissions controls that will clean
the air sooner rather than later and address the impending climate crisis.

We appreciate the opportunity to share our concerns and we look forward to work-
ing with the committee to enact meaningful legislation this year.

Sincerely,

REV. BRENDA GIRTON-MITCHELL,
Associate General Secretary for Justice and Advocacy,
National Council of the Churches of Christ in the USA

REv. ELENORA GIDDINGS IVORY,
Director, Presbyterian Church (U.S.A.) Washington Office

MAUREEN SHEA, DIRECTOR,
The Episcopal Church Office of Government Relations

REV. RON STIEF,
Minister and Team Leader, Washington Office,
United Church of Christ Justice and Witness Ministries

KAREN S. VAGLEY,
Director—Washington Office, Evangelical
Lutheran Church in America (ELCA)

JIM WINKLER,
General Secretary, General Board of Church and Society,
The United Methodist Church.

Senator JEFFORDS. Mr. Connaughton, does the President endorse
S. 1317

Mr. CONNAUGHTON. We don’t take an Administration position
until the bills are well evolved and on their way to a vote on the
floor, Senator. But we think a lot of very good work has been done
by the committee. I think it has incorporated a lot of input from
outside groups, mayors, environmental groups, as well as the in-
dustry. So, we see very significant progress having been made to
sharpen up the elements of this and, in fact, to address a number
of the concerns that I have heard from this side of the dais.

Senator JEFFORDS. Could you give us an idea of what changes
would be necessary for the President to endorse it?

Mr. CONNAUGHTON. We are still in the negotiation process, Sen-
ator, so I don’t want to make specific points at this time. Our cen-
tral concern has been that we attain a 70 percent cap in two
phases, and that is in the bill; and the dates of the two phases are
consistent with what we are after. Our central concern is this is
designed in a way that we don’t create an opt-in situation that will
dilute the cap.

That has been important to us and some good work has been
done there. We want this designed in a way where, if this is pro-
ducing the result that a current clean air program would otherwise
produce, or do better, that that program would be replaced, but
then it also retains the essential programs as it applies to the utili-
ties—and this is something we cared about—it also retains the es-
sential components.

For example, the 126 process is kept, but is put in abeyance be-
cause we are effectively granting it up front in this first round, but
we still have it come back again. That was important to us. It is
also important to us to be sure that the bill clarifies that the States
retain their full authority to act at the local level to get this re-
maining increment of pollution reductions that they will need. We
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did not want to impede their authority to do so. I think the bill has
cleaned that up as well.

So when you ask me, in broad measure, this bill, especially as
it has evolved over the last couple of months, is now hitting the
core points that we are most interested and concerned about.

Senator JEFFORDS. That means, as I understand it, that you are
not endorsing it at this time.

Mr. CONNAUGHTON. Again, we do not take an endorsement of a
bill until it is on the floor, but we are very pleased with the
progress that has been made under the leadership of Senator
Inhofe and Senator Voinovich.

Senator JEFFORDS. Once upon a time in my office you told me
that a three-pollutant bill would encourage power companies to in-
vest in less carbon, more energy efficient generation. That is an
odd and counterintuitive position, since there would be no carbon
pricing or regulatory driver. But if you were accurate, then why
does Clear Skies increase greenhouse gas emissions from the power
sector by 13 percent, or 425 million tons in 20207

Mr. CONNAUGHTON. I do not recall that particular quote, but, if
you will, I will talk about the carbon implications of Clear Skies.
If you put a carbon cap into the utility sector process right now,
the rational economic choice for those utility CEOs is to fuel switch
to natural gas or to get out of natural gas. That is the rational eco-
nomic choice. That is because the capital costs of getting the reduc-
tions that you would need are a lot cheaper. The up-front capital
costs are a lot cheaper through natural gas or through getting
other sources, like nuclear, for example.

Coal, we don’t have a technology today by which you can capture
carbon from coal; it doesn’t exist. In fact, the way you know that
it is off in the future is the only thing we have going right now is
a 2 billion plus investment of Federal taxpayer dollars that the
Bush administration is moving forward with to try to find that op-
portunity for capturing carbon from coal. So that is the other issue,
you can’t meet a carbon cap by complying through coal.

If, however, we sequence this process and we do a three-pollutant
strategy that is based on growing our reliance on clean coal, we can
bring forward in the second phase the kind of technology that holds
the promise of carbon capture. One of the most notable examples
is the integrated gasification combined cycle process. That process,
just by starting it up to cut air pollution, has a net efficiency—it
is a huge net efficiency. I forget exactly the range, but I think it
is 10 to 25 percent. So that alone is a carbon offset in terms of coal
fire generation. But it also holds the greater promise, because it is
a much smaller engineered unit, it holds the greater promise of
cost effectively removing carbon.

Now, to get from here to there you have to have a pathway for
a lot of investment in clean coal; otherwise, it will still be stuck in
government laboratories, because there is no open market. So the
way I see the issue, it is a matter of sequencing. If we can get $52
billion primarily oriented toward bringing online the next genera-
tion of clean coal, then we can spend that $2 billion in Federal sub-
sidized research and put it on those units and do our best to find
the most cost-effective ways to reduce coal. That is a much more
powerful and more sustainable long-term strategy for dealing with
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carbon, and it is going to get us to our shared objective. And on
this one we do have a shared objective: can we find a path of reduc-
ing carbon from coal that makes sense.

Senator JEFFORDS. You stated that the U.S. Conference of May-
ors endorsed the cap levels in S. 131. However, the mayors’ posi-
tion is still that until any new programs have been proven over
time to be as protective as current Clean Air Act programs, they
encourage EPA and the Congress to keep these programs in place,
with multi-pollutant legislation as an addition to current clean air
law. Why would you imply that they have endorsed this bill to gut
the Clean Air Act?

Mr. CONNAUGHTON. Actually, I don’t imply that, Senator. My tes-
timony indicated that the mayors specifically endorsed a 70 percent
cut in the three pollutants by 2020. They have then come forward
and raised some of the same questions I am hearing about changes
in other Clean Air Act programs. Now, I have heard many different
concepts of what people are getting at with respect to that, and I
think a lot of that has been raised with Senator Inhofe and Senator
Voinovich. What I am seeing is adjustment of the bill to accommo-
date those concerns, because we share them. We want to be sure
that the States do retain their authorities, the State-based authori-
ties that are given to them under the Clean Air Act to do more.

We also want to be sure we have a 126 process that does not go
away. In fact, the NSR process, we have refined the NSR process,
but that does not go away either, because we do want to be sure,
if new plants come online, that they do go through a review proc-
ess. In fact, what I have seen in the legislation—and we are negoti-
ating the details of it right now—is the legislation will update the
New Source performance standards for coal fire generation for the
first time in a long time, which has been something that didn’t
happen under the prior Administration and we hadn’t gotten to it
yet. This legislation will do that.

So I think the conversation, Senator, is moving in exactly the di-
rection it should be moving to find that there is balance of tweaks
to get the benefits of the Federal top-down mandate, but still re-
serve the flexibility the States need to implement their local pro-
grams.

Senator INHOFE. Thank you, Senator Jeffords.

Senator Isakson.

Senator ISAKSON. Thank you, Mr. Chairman.

Good morning. I apologize for having to be at another meeting
during your testimony, but I have been reading it very quickly.
Could you put the chart back up for just a second?

Mr. CONNAUGHTON. Sure. The map?

Senator ISAKSON. The map, I am sorry. I want to make sure I
understand. At the top of those current 350-plus counties, the bot-
tom, the reduction in the number of counties mean those that are
no lgnger shown have gone into the transition category, is that cor-
rect?

Mr. CONNAUGHTON. It means these counties meet the new stand-
ard. Now, some of them, I think a small subset of them—I think
the transition discussion is about a small subset that, for example,
if they have a 2013 date that they are supposed to meet the stand-
ard, that our models show that they will meet it in 2014 by reduc-
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ing transported air pollution regionally. I think the transition proc-
ess has tried to get at the point that some places—in fact, I think
Georgia has one of them—they need the transported reductions to
meet attainment. You couldn’t do something locally to meet the
standard.

I think that is what they are trying to accommodate. But that
is a small subset. Most of the counties that you see are counties
that meet the attainment standards on time through the first
phase cap, the 2010 cap; and then there is a much smaller set that
have to work through meeting the standard with Clear Skies plus
some local measures on time; and then this small category of coun-
ties that we are talking about in the context of this transitional
strategy.

But I want to underscore, from what I understand, the transition
provisions will only apply to areas that can demonstrate that they
cannot do local controls reasonably to meet the standard, that the
transported pollution is what their solution is. That seems to me
to be equitable. It is an equitable way—by the way, it is a much
better process than what happens under the current structure, be-
cause under the current structure there is three, four, five different
ways that EPA can and does grant extensions of time.

But as you know, in Georgia, when they grant that extension of
time, they exact an even steeper price. I think those are the equi-
ties that are being discussed and, again, I think they are to a ra-
tional policy outcome that can be achieved and get us to these air
quality standards.

Senator ISAKSON. You are correct, one of those areas is in Geor-
gia, and I appreciate your mentioning that.

In the earlier opening statements a statement was made with re-
gard to Clear Skies either exempting or putting off or somehow
lowering the requirements on some 200 power plants versus what
would be true under the Clean Air Act. In your statement, you said
that it would impose mandatory, permanent multi-pollutant caps
on emissions for more than 1300 power plants nationwide, reducing
pollution by as much as 9 million tons annually at full implementa-
tion. Based on everything I have heard and what I have seen, I
concur with that statement. I am wondering is there, in going to
the Clear Skies bill, any exemption or any lessening of standards
on specific plants that you know of?

Mr. CONNAUGHTON. I am not aware of any. We have a number
of plants as a result of Federal action or State action that have con-
trols. The entire generation sector that this bill applies to is 1300,
and it would place a permanent cap on all of them.

Senator ISAKSON. Collectively.

Mr. CONNAUGHTON. Collectively. Now, to get there, this approach
will actually create an incentive for the biggest power plants, with
the biggest emissions, to reduce first. The current approach actu-
ally creates the opposite incentive. Because it is so expensive and
you don’t get any credit for doing it, usually you get to those ones
last. So, one, it flips that around, so you will see the biggest one—
and EPA’s modeling bears this out; you can check out their Web
site. We expect the biggest ones finally to go first.

Now, it is the case with the trading system that the biggest ones
go first and they over-control, they go beyond what they are al-
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lowed, because there is a smaller unit for whom it would be much
more expensive, potentially technically infeasible to control. What
happens is that smaller unit has to pay a price. If they can’t put
the control on, they have to pay this other unit for the privilege of
controlling much further below what they are allowed. That is why
the trading system works; it cuts the overall costs, but delivers the
same or better performance.

We know that is proven because that is what the Acid Rain
Trading Program did, which is again—I have to be careful when
you say current law versus this approach. This approach is an ex-
pansion of current law. The other is a different set of components
under current law. We are talking about whether we move more
of (iur effort to the better tool or keep our effort in the less effective
tool.

Senator ISAKSON. Thank you, Mr. Chairman.

Senator INHOFE. Thank you, Senator Isakson.

Senator Carper.

Senator CARPER. Thanks, Mr. Chairman.

Mr. Connaughton, again, welcome. We are delighted that you are
here, and thank you for your testimony. Senator Jeffords men-
tioned earlier that you had visited with him and met with him and
presumably with his staff. Have you done that before today with
any of the rest of us on our side of the aisle?

Mr. CONNAUGHTON. I have not. This issue has been primarily led
by EPA, but Mike Leavitt has gone over to HHS, so I am filling
in the role that he would otherwise have played. I am aware that
Mike Leavitt, and before that Governor Whitman, had had many
conversations with folks on your side of the aisle. As you know,
Senator, I look forward to that. I have put in a request to meet
with you and I look forward to a longer conversation with you, I
think, next week.

I am filling in that role now, and I do look forward to that, and
it is important. This is not a partisan issue. In fact, this is really
a regional issue. You have the great advantage of being in Dela-
ware and you meet the standards already, so you actually sit in a
great site of objectivity. But what we are really trying to work with
is the heartland, the manufacturing heartland, as they are really
balancing their coal issues, their natural gas issues, and figuring
out how to meet those air quality standards.

Senator CARPER. Thank you. I mentioned earlier while driving
around Delaware, I think it was Monday, and reading the paper—
we only have one statewide newspaper—I read the article that I al-
luded to earlier, an Associated Press story,“Warmer World, Shrink-
ing Glaciers—From Alaska to Patagonia, Climate Change Is Tak-
ing a Toll.”

You heard me say earlier today I am a Johnny-come-lately on
global warming; I, frankly, didn’t give much credence to it for a
number of years. I have changed my mind, given what I believe is
a growing body of evidence that something is happening here, and
we need to take steps sooner rather than later, because if we take
them sooner, they can be more measured; if we take them later,
they may have to be more Draconian.

Just to ask your own personal opinion, do you share my concern
that something is going on with respect to the climate in the world
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that we are living in? All this stuff about glaciers going away. I
have some seen with my own eyes. Is this fiction? What do you
make of it yourself?

Mr. CONNAUGHTON. I do share the concern, as does the Presi-
dent, that this is an issue that we must take very seriously. The
National Academy has given us enough advice to warrant that seri-
ousness and the seriousness of the investment that we are making
as a Nation and internationally on this effort. There is still a lot
of items that the National Academy outlined to us to understand
further on the science. I think Senator Murkowski averred to that.

I would also put it in this context: The question is to what extent
is man part of this warming? The warming is happening, so we
still, as policymakers, have to address that in any event. So we
have a combination of understanding the fossil fuel contribution to
this issue or not, as well as understanding to the extent we are ex-
periencing these changes, much like what occurred back in the
early part of this century. We had some pretty dramatic climate
changes in this Country that we had to manage out West. We have
to carry the collective set of policy measures forward.

Now, if I may, we are moving forward seriously, and we are actu-
ally building on the work that the Clinton administration started
in getting the research budgets up to where they needed to be, as
well as we have dramatically gone beyond in terms of the tech-
nology budgets, as well as the mitigation strategies that we are em-
ploying. I would be happy to talk about those now or when we meet
next week.

Senator CARPER. Well, let me stay with the issue of carbon. In
an earlier exchange you had with one of my colleagues, you talked
a little bit about coal gasification. The technology has been around
for a long time. We don’t have a whole lot of coal gasification plants
that have been built. Common sense would seem to suggest, at
least to me, that a country that has as much coal in the ground—
we have more coal than Saudi Arabia has oil, and yet we are not
using it. We have had the technology for years to be able to use
the coal in a way that is environmentally safe and friendly, we re-
duce CO, emissions and enable us to reduce our dependence on for-
eign oil. What do we need to do as a Nation in order to take advan-
tage of that natural resource and the technology that has been here
for some time?

Mr. CONNAUGHTON. First, I agree with all the points you just
made. So let us talk about a common strategy.

Senator CARPER. My wife rarely does that. It is nice to know that
someone does.

Mr. CONNAUGHTON. We have this great opportunity finally in
America to deal with the coal issue by making it clean. That is
what this is all about. Can we get more coal and rely on it and
make it clean? Gasification technology, as you have said, is proven
on a small scale in the petrochemical industry, but we are talking
about taking it from there and ramping it up to 750 megawatt,
1,000 megawatt generation.

Now, the scale of that engineering and the performance of that
engineering is something that we have invested a lot of money in
terms of we, the Federal taxpayer. There are two great plants, one
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in Florida, the Teka Plant. I don’t know if you have been there yet.
There is another one in Indiana that is producing hydrogen.

But they are extremely expensive. The cost, just to give you an
example, for a 750 megawatt sized power plant, a natural gas plant
is $406 million to build it. Pulverized coal is $862 million to build
it. Nuclear is $900 million. This is the current technology of nu-
clear. Integrated gasification is $1.05 billion; it is more expensive
than a nuclear plant. And then the only thing more expensive than
that is a next generation nuclear plant. So when you are talking
about how do you get a utility in either a regulated market or, even
harder, in a non-regulated market to make a capital investment
that is the second most expensive one, we have to come up with
a combination of strategies to do that. This is before you figure out
the added technologies you might need to capture and store carbon.
This is a cost before you get to the carbon equation.

That is why I am suggesting to you that if we can create this $52
billion private market that is oriented toward coal, that is going to
create a very different dynamic for the venture capitalists and the
technology innovators of the world to prove up on a big scale this—
by the way, there are some other ones too, but gasification is the
leading one right now—to prove up on a big scale the availability
of this just for the purposes of cutting pollution, harmful air pollu-
tion.

And then, when you have several of these built, which we
think—EIA suggested we might see 10 to 15 percent of new builds
in gasification with the three pollutant approach—we can do that
research to capture carbon off of it. That is a lot better than what
would otherwise be a 15-year government demonstration project.
We can actually apply it to commercially usable, reliable invest-
ment. That is what we are trying to get at, but it is a very com-
plicated financing picture, and I am happy to talk to you about it
further.

Senator CARPER. Thank you.

Senator INHOFE. Thank you, Senator Carper.

Senator CARPER. Mr. Chairman, I want to yield back the balance
of my time.

Senator INHOFE. You did, 2 minutes ago. I hasten to say it is not
your fault.

Senator CARPER. Thank you for your generosity there.

Senator INHOFE. All right, let us see. I think it is Senator Mur-
kowski.

Senator MURKOWSKI. Thank you.

Mr. Connaughton, you had the opportunity to come and visit us
in Alaska a couple years ago, so I know you have had a chance to
come and see the clean skies and breathe the clean air and appre-
ciate what we have to offer up there. We are in a very unique situ-
ation, almost a laboratory in the sense that we don’t put out a lot
of pollutants; and we like it that way.

But where we are geographically, and with the winds and the
ocean currents and all that happens in the Arctic, we are subjected
to levels of pollution that come across from other countries. We
have been talking here about how we can deal with it State to
State, but Alaska’s problem is more State to country. How do we
deal with that?
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Mr. CONNAUGHTON. Thank you for the question, and I will start
with that it is Alaska that is the benchmark for clean air when we
set our standards for the rest of the Country. There is an area in
Alaska that is the perfectly clean area of America.

Senator MURKOWSKI. Which one is that?

Mr. CONNAUGHTON. I will let you know.

Senator MURKOWSKI. I need to know which town to brag on.

Mr. CONNAUGHTON. It is near Denali.

The transported air pollution problem, the Asian brown cloud,
the way we address that is by us being able to advance new, more
affordable clean coal technologies, because it is a given that Asia
is going to continue to grow their economy on coal. You can’t have
a serious discussion about combating air pollution and the Asian
brown cloud, and you can’t have a serious discussion about climate
change and the effects of carbon unless you tackle the issue of how
we help Asia get on a technology path that is much more consistent
with ours, and at a speed that is faster than the one we have
worked our way through since Pittsburgh in the early 1990s.

So it is our belief that if we can get ourselves on a pollution re-
duction path based on these new advance clean coal technologies
that are also more efficient in their delivery of energy, and we can
get the price down, we can work much more effectively with our
counterparts in Asia, who are less concerned about carbon right
now and much more concerned about choking smog and the health
effects of that, we can get them to begin to design strategies where
it is worth their investment to use good clean coal technology. And
that will reduce sulfur, it will reduce nitrogen coming across, it will
reduce mercury, and, importantly, it will put them on the same
path of, again, creating an investment structure by which we hope,
and it looks pretty promising, that we can capture carbon, as well,
and put it to good use, rather than vent it to the atmosphere.

We are talking about decadal time scales, but the question is are
we doing it in 25 years or are we, on the current path, doing it in
60 or 70 years. And we would prefer to speed that up.

Senator MURKOWSKI. Let me ask you about the conversation a
little bit around this table, but certainly in scientific journals. Alas-
ka is being pointed to as the kind of poster child, if you will, for
the effects of climate change, the effects of global warming. We are
seeing treelines migrating southward; we are seeing erosion the
likes of which we haven’t seen in decades; we are seeing warmer
temperatures. As a skier, we are really annoyed that the rain has
come instead of the snow. But we are actually seeing some
changes.

We don’t dispute, up North, that there is climate change taking
place right now. In my opening I made mention to the fact that we
don’t know whether it is a natural cycle or how much man contrib-
utes to the change in temperature that we are seeing. Some are cit-
ing to Alaska as proof positive that CO, pollutants are causing the
climate change that we are seeing. What is your response to that?

Mr. CONNAUGHTON. My response on the science side—I am not
a scientist—is to revert back to the National Academy report of
2001 that really has guided our efforts in designing a climate
change research strategy that can help us better answer the very
questions that you have raised. The United States currently now
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invests more in advancing the science of climate change than the
rest of the nations of the world combined, and importantly, what
the NAS did for us, which was extremely valuable, is they zeroed
in on the specific areas where we should be increasing our effort.

One of them is global observation. And we are actually investing
a lot more into the observational issues up in your part of the
world, because that is a critical region to give us an indicator of
what is happening. And then they have given us five or six other
research items around which we have formed a 10-year plan that
the National Academy fully endorsed. They said this is exactly
what we need. In fact, other countries are not teeing off of our re-
search strategy.

So we have to take what we know. We have calibrated our poli-
cies with what we know in terms of the range of reasonable actions
we can take, both here and with developing country partners, even,
that we are doing more of, and then we have to feed more informa-
tion into it. But it will be much more observation-based and
ground-based than it had been in the past. We need to evolve past
our projections and into real data base models, and that is where
we are going.

Senator MURKOWSKI. We want to work on that collaborative re-
search, though.

Thank you.

Senator INHOFE. Thank you.

Senator Clinton.

Senator CLINTON. Thank you, Mr. Chairman.

Mr. Chairman, I want to publicly thank Mr. Connaughton for his
cooperative and collaborative efforts. He and I have worked to-
gether on a matter of great concern to New York, and I am de-
lighted to see him here.

I also appreciate the fact that the Administration has not yet en-
dorsed this bill, because I think there are a number of issues that
need to be addressed. And let me just briefly refer to several of
them and then ask for your response.

First, as I tried to follow the questioning with Senator Isakson,
I think that the bottom line with respect to utilities was that you
said to Senator Isakson not all plants would install controls, but
that the big ones would. Yet I have a list from the EPA which
projects that there would be 198 power plants, with an average age
of 48 years and an average generating capacity of 280 megawatts,
who will not have installed modern pollution control for NOx or
SOx before 2020.

Now, that obviously means that 70-year-old power plants with
56,000 megawatts of generating capacity will still be operating
with 1950s pollution control in 2020. And I would ask that the Ad-
ministration consider seriously whether we want to allow 70-year-
old plants to operate without controls. And, as I say, this is an EPA
projection of coal fire power plants that will not have applied mod-
ern NOx and SOx controls under Clear Skies by 2020. I would be
happy to provide that to you. I am sure that you can find that for
yourself.

Mr. CONNAUGHTON. Would you like me to speak to that issue?

Senator CLINTON. Let me just finish real quickly, because there
is another major concern that I have.
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As I understand the President’s Clear Skies initiative, it started
out as a new way to reduce power plant emissions of SOx, NOx,
and mercury. Although I might not have agreed with the route that
the Administration was taking, it seemed to be a clear statement
of purpose.

Yet, S. 131 allows other major industries to opt in to the power
plants allowance program and thereby escape major requirements
of the Clean Air Act, reducing hazardous air pollution. And we
need to know, does the Bush administration now support repeal of
existing regulations that reduce cancer-causing and other haz-
ardous pollutants beginning in 2007? The regulations that this
would apply to under section 407(j)(1)(b), which permits the opting
out provision, would include formaldehyde, acetaldehyde, hydrogen
chloride, benzine, other chemicals that have been traditionally reg-
ulated.

Again, this seems to be in stark contrast with what the Presi-
dent’s initial description of Clear Skies was. And has the EPA pro-
vided the Administration with any estimate of how many facilities
would qualify for these exemptions and the potential health impact
that would flow from those exemptions?

Mr. CONNAUGHTON. Let me take the first question. The design of
the cap and trade is such that we will, when all is said and done,
I think, capture and control up to 86 percent of the generation.
There will be plants left, but, as I indicated, those plants will have
paid the price of not putting on control by paying someone else to
control even further than they are allowed. That is the way the cap
and trade system works. That is what makes it effective.

To the extent there are a few remaining plants out of this 1300,
we would expect them to be the smaller ones, not the bigger ones.
But I will have EPA do some technical follow-up with you there.
And, Senator, if they are in a region where either they are trans-
ported pollution or actually in an area that is out of attainment
with the standard, the State will still remain free, today, as I un-
derstand it under the bill, as a matter of their local strategy, to di-
rectly regulate that plant if it is actually impacting their ability to
meet the air quality standard.

Senator CLINTON. But, Mr. Connaughton, that means, though,
that in New York, for example, we would have to rely on a State
in, say, the Ohio Valley to regulate that utility, even though it is
clear that there is transported pollution from that unregulated, out
of compliance, in light of the larger mission of the bill.

Mr. CONNAUGHTON. You raise a very important point, Senator,
however, the cuts are big enough in the first phase that we believe
will address nearly all of the transported pollution issue. If not, we
have a second phase that will deal with it further. And during that
second phase period the State of New York will be able to petition
EPA, under the 126 petition——

Senator CLINTON. But, no, we lose the option of 126 and NSR.

Mr. CONNAUGHTON. No, the way they have designed the bill,
Senator, is in the first round it goes away, but largely because, the
way I look at it, is we have granted it up front. We expect in the
next 4 years that most of the major transport States will petition
EPA. We expect that. What Clear Skies does is it says you don’t
need to petition us, we agree, you win; we are going to, up front,
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grant you the transport reductions that you otherwise would seek
to get through this 4 year process.

Now, after you get through that process, then there is a re-up.
We will come back in the second round, after we see what in fact
occurs and can get the data we need. So if New York—and this is
a legitimate issue that you are raising. So if New York sees in the
second round that they still have a transport issue from across the
border, they will be able to come back to EPA and petition them
for assistance.

Senator CLINTON. I would just respectfully request that you look
at the actual language of this bill, because the changes to the 126
test seem very difficult to meet, if not impossible, and it would be
very helpful to have a dialog about that, because certainly reading
this makes it less than the obvious presumption that you have just
described.

Senator INHOFE. Senator Clinton, your time has expired, but you
asked two questions. Would you like to have him respond to the
second question?

Senator CLINTON. Yes, Mr. Chairman.

Senator INHOFE. We will give him some of our time, then.

Mr. CONNAUGHTON. Uncharacteristically, Senator, it popped out
of my head.

Senator CLINTON. Well, it is with respect to the opt-out provi-
sions.

Mr. CONNAUGHTON. I am sorry.

Senator CLINTON. That non-power plant sources of pollution and
hazardous chemicals can basically opt in to the new regulatory
structure, thereby, in my view, avoiding the regulations that are al-
ready in existence.

Mr. CONNAUGHTON. First, I need to begin with we would strongly
support the opt-in concept as long as it doesn’t dilute the caps. So
the goal of this is if we can even more effectively get the pollution
reductions under the cap by having other sources opt in, that is
great; otherwise, they still have to be subject to current require-
ments.

With respect to the specific technical issue you have raised, that
is not one that I have delved into, but is one that I would be very
pleased to look at. We want an opt-in, we want SOx, NOx, mer-
cury. If it has some unintended consequences with respect to these
other programs, that is something we should be examining, and I
am confident that we can have that in the conversation.

Senator CLINTON. Thank you very much.

Thank you, Mr. Chairman.

Senator INHOFE. Thank you. Thank you, Mr. Connaughton.

Let us see, I think Senator Chafee.

Senator CHAFEE. Thank you, Mr. Chairman.

Thank you again, Mr. Connaughton, for your time and your pas-
sion on this issue. The Clear Skies legislation allows for a cap and
trade system for mercury, but does not place a cap on per facility
emissions. How would this legislation prevent mercury hot spots
from occurring in communities near power plants?

Mr. CONNAUGHTON. A couple areas to go through there. This was
a significant concern that was raised first with respect to the Acid
Rain Trading Program, that there might be hot spots. And locally
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heavy concentrations of SO, and NOx are an immediate health
issue because they are immediately ingested. So it was a real con-
cern then.

Very soon after the early implementation of the Acid Rain Pro-
gram, it was well established that it reduced hot spots, it reduced
the number of areas that had locally heavy concentrations of SO..
EPA modeling suggests that we would see the same result with re-
spect to mercury, because a chunk of it is a regional issue, and that
is what we are going after with Clear Skies, it is addressing the
regional disbursal that could buildup locally someplace else.

So to the extent there remains locally heavy concentrations, we
would expect, as a general matter, that those locally heavy con-
centrations would be much lower than they are today. I mean,
today there are big hot spots, and in the future we would expect
them to be significantly softened.

The final piece, which is very important to us, is to the extent
there is a locally heavy concentration that provides some residual
risk, we would want to be sure that the States retain the authority,
just as they would for SO, and NOx, to address that locally re-
maining risk directly, as need be. So we have tried to layer this to
address that concern because it is a shared one.

I would note that we are hopeful that—mercury is new; we have
never regulated it before from power plants. So we are hopeful that
the cuts are massive enough here that, with the study work that
will occur at the Federal and State level, that we will find that we
have largely addressed the power plant contribution to that kind
of an issue. But we will be steadfast in doing that work to be sure
that we aren’t getting the outcome that you described.

Senator CHAFEE. Thank you. A lot has been made about the
President’s pledge in his campaign of 2000, as Governor Bush, to
regulate carbon dioxide. Were you part of the discussion to change
that position? Certainly, the President has a reputation for taking
a position and sticking to it through all of the flack. Were you part
of that discussion to reverse course on that?

Mr. CONNAUGHTON. I was not. I had the great privilege of being
unanimously confirmed by the Senate in June 2001, and walked in
the first day of the job and was informed that I would have the
clean air policy, the climate change policy, and the energy project
policy all at once. So I was brand new to that whole set of discus-
sions, and I took the political lay of the land as I got it and worked
very hard to maximize the constructive outcomes as a result of
that.

Senator CHAFEE. Can you shed any light on some of the internal
discussions that might have gone one?

Mr. CONNAUGHTON. I think the President, as I recall, wrote a let-
ter to Senator Hagel where he clearly articulated the basic ration-
ale. I think, in sum, it was the concern about the huge economic
dislocation in the face of an energy crisis that was driving up espe-
cially natural gas prices. It was particularly foreshadowing or par-
ticularly insightful when you look at Senator Voinovich’s chart that
he just put up today.

I don’t think anybody thought even then, when gas prices were
spiking up to $4, that we would find ourselves at $6.5 or $7 natural
gas. So the importance of a well-constructed carbon policy is even
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more paramount today than it was then, and that is why, again,
I think we have go after the strategy of finding a way to create the
transition to cleaner coal technology and find the ways to cut car-
bon from coal. And as I indicated, Senator, you don’t do that with
a carbon cap today. Carbon cap today still makes it more economi-
cally rational to build a cheaper natural gas plant than go for the
more expensive coal plant.

Senator CHAFEE. The Vice President received a fair amount of
criticism for the energy task force and who was part of it, and I
believe it is still in the court system, who was part of that energy
task force, were environmentalists there. You entreated us at the
end of your statement to find common ground, and you said that
environmental organizations, some of them were supportive of this
legislation. Which ones are supportive, and were they part of put-
ting together this bill?

Mr. CONNAUGHTON. A couple things. In terms of the bill that we
constructed, we had a lot of input from groups, and EPA has a
whole calendar; it was largely produced and created by EPA, so we
can share with you the docket of outreach that they have had on
this whole policy. One of our most regular interlocutors from the
environmental community has been the Adirondack Council, who is
here today, so I think I will let them speak for themselves in terms
of their views on this. We have had a very constructive and produc-
tive set of conversations with them because they were the cham-
pions of this approach to begin with, and really saw it through and
really produced the great result that we are getting from Acid Rain
Trading Program.

I would further note, just in conclusion, we have had so much
interface on the Clean Air interstate rule, which is sort of the regu-
latory side of this same issue, with all the environmental groups
as well. So we have had endless discussions docketed on the public
record with everybody, and I don’t want to leave out the mayors
and county officials. They are as critical to this discussion as the
non-governmental officials have been. And the unions, the unions,
for that matter, they have been through a lot as well.

Senator INHOFE. Thank you very much.

Senator Voinovich.

Senator VOINOVICH. I would like to put this into a big picture
context. I come from a State that is in bad shape economically be-
cause of loss of manufacturing jobs. Would you agree that our en-
ergy costs are globally the highest that we have got in terms of na-
tions that compete with us?

Mr. CONNAUGHTON. They are among the highest, and currently
they are among the more volatile, which makes it hard for busi-
nesses to do big capital planning.

Senator VOINOVICH. And what we are striving to do here, and 1
attribute that to the fact that—this is, what, the 7th year that I
have been involved with this; before I was a Governor involved in
it—that we really haven’t harmonized our energy and our environ-
mental and our economic needs to put it on a kind of way of look-
ing at cleaning up the environment, dealing with public health, and
also dealing with the economic needs, energy needs that we have
in our Country.
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And there are some who argue that we need more draconian cuts
in emissions for NOx, SOx, mercury, and some want carbon in-
volved. The issue is, the one that you made, is at what place does
that force our utilities to go to natural gas. And I would argue that
if we don’t come up with some kind of compromise here, that we
are going to continue to see the loss of jobs overseas. And particu-
larly when you deal with the issue of carbon, everyone says carbon
has got to be capped, that if that is the straw that breaks the cam-
el’s back, then we continue to have these high energy costs and our
businesses go to China or India or some other place.

Those that are concerned about global warming have got to un-
derstand that they are going to countries that don’t have the envi-
ronmental regulation that we have here in the United States of
America. And I think the global competition has accelerated dra-
matically in the last several years, which makes this issue so much
more important today then ever before.

I would like your comments on that.

Mr. CONNAUGHTON. A State like Ohio needs the air pollution re-
ductions, and we have set the standard. So we know the mark that
we want to hit; it has already been set and everybody agrees with
it, bipartisan, across all spectrums. There are lawsuits on it. It took
4 years and your long list to get there, but now everyone accepts
it.

So what we need is the strategy to hit it right, and that is why
70 percent cut in these two phases addresses the transported air
pollution issue. That is the one that is the hardest for the States
to deal with. It does it. It just so happens that by picking those
marks, you can do it in a way where most of your future is built
on clean coal rather than switching to natural gas. That helps with
the natural gas dynamic you discussed.

I spent a lot of time in your State, Senator, in fact, once with
you, and you have a lot of energy-intensive manufacturing and you
have a lot of manufacturing that depends on natural gas as a feed-
stock. We saw, with last year’s price spikes in natural gas, a lot
of that production go overseas.

Now, it is one thing for an existing plant to just move it overseas
to another plant and shut down temporarily. What is worse, and
this is what we are experiencing especially in the big heavy-duty
States like Ohio or down in the Gulf, in Louisiana, is when they
shut down the plant and they move the whole operation overseas.
Those jobs are gone for three generations, and they don’t come back
again.

And then we have this odd situation where we are buying the
product and shipping it back here, which makes no sense from an
efficiency perspective. So we have to calibrate how much we get
from the power plants as part of this issue of meeting air quality
standards against the concern about driving especially, again, the
energy-intensive manufacturing elsewhere.

And I do share the concern that you raised about any policy that
merely moves our air pollution and greenhouse gases someplace
else, because I care about the global issue here, and we don’t solve
the problem if we are moving greenhouse gases somewhere else,
because then they accumulate back in the atmosphere. So we have
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Jilust shifted it rather than—and we shouldn’t claim credit for it
ere.

Senator VOINOVICH. One last question. Some of my colleagues
keep saying that you don’t support the bill. Can you clarify this?
For example, the Administration supported the No Child Left Be-
hind in committee. Did you support Healthy Forest when it was in
committee?

Mr. CONNAUGHTON. The Administration does not take a position
on bills when they are in committee. We take positions on bills
when they are on the floor. However, I also made very clear that
the Administration likes this bill; we want to see it get out of com-
mittee. We think it is making the accommodations that are moving
toward meeting all of our concerns, and you have made a lot, which
we really thank you for. And we understand you are incorporating
a lot of the concerns from folks from the outside. That is exactly
what the legislative process is about.

We are strong proponents that this bill move as quickly as pos-
sible. And let me underscore that. If we don’t get this legislation
this year, the States will not have this very powerful tool, and we
will go down the path of litigation and conflict that we experienced
in the 1990s. We can get there, but getting there is ugly.

This is a lot cleaner. Getting there is like going down a lum-
bering—18-wheeler truck on the highway in the middle of rush
hour. That is what the standard path is. This is like getting into
a sleek roadster that is hydrogen powered. We just get to that des-
tination a lot more cleanly.

Senator INHOFE. Thank you very much, Senator.

We have been joined by Senator Thune.

Senator Thune, as you know, we have a rule that we can’t have
opening statements after the first round is concluded, but you are
recognized now for 5 minutes to ask questions of Mr. Connaughton,
unless you would rather use that for an opening statement.

Senator THUNE. Well, Mr. Chairman, I would simply say thank
you for your leadership on this issue. This is a priority for this
committee and something that is of great interest to, I think, ev-
erybody in this Country. Those of us out in the upper Midwest also
care a lot about finding ways and technologies that will make en-
ergy more affordable and more usable, and to take advantage of
the great resources that we have in our part of the world to meet
the energy needs of this Country, and that we base those solutions
upon science; that we use science-based approaches to these issues.
I very much look forward to being a part of this process as it moves
forward.

I don’t have, at the moment, any questions for our witness, but
appreciate the testimony and am anxious to see the legislation
move and the many other priorities that we have before this com-
mittee. I think it says a lot that you have chosen to move this legis-
lation quickly.

Senator INHOFE. We commented several times before you were
here that this is the 24th such hearing that we have had, and this
is it.

Thank you, Mr. Connaughton. You are an excellent witness and
we appreciate your being straightforward, and we will dismiss you
at this time.
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Mr. CONNAUGHTON. Thank you for your steadfast leadership, Mr.
Chairman.

Senator INHOFE. Thank you.

While the other panel is being seated, we have a number of re-
quested UCs. One is to be made a part of the record, and I ask
unanimous consent that the Edison Electric Institute statement,
the American Highway Users, USA Next—that is a grassroots net-
work representing 1.5 million seniors—and a letter from the attor-
ney general of North Dakota supporting Clear Skies. Without objec-
tion, so ordered.

[The referenced documents are not available at time of print.]

STATEMENT OF THE EDISON ELECTRIC INSTITUTE

The Edison Electric Institute (EEI) appreciates the opportunity to submit this
statement for the hearing record. EEI has testified before this committee on several
occasions in recent years regarding its commitment to passage of comprehensive
multi-emission legislation, and that commitment remains strong.

EEI is the association of U.S. shareholder-owned electric companies, international
affiliates and industry associates worldwide. Our U.S. members serve more than 90
percent of the ultimate customers in the shareholder-owned segment of the indus-
try, and nearly 70 percent of all electric utility customers in the nation. They gen-
erate almost 70 percent of the electricity generated by U.S. electric companies.

In summary, it is EEI's view that sensible multi-emission legislation along the
lines of the Clear Skies Act will ensure significant additional improvements in air
quality nationwide. The electric power industry will be required to reduce emissions
of sulfur dioxide (SO,), nitrogen oxides (NOx) and mercury by 70 percent from 2002
levels, with substantial cuts required by 2010.

Immediately upon passage of legislation, many companies will be spurred on by
the emissions trading program that rewards early reductions and the need to meet
the strict SO, and NOx emission cuts in Phase 1, which account for three-quarters
of Clear Skies’ emission reduction requirements, and they will move quickly to de-
sign and install emissions control equipment. This is contrary to misleading claims
by some stakeholders that Clear Skies’ benefits will not accrue until full implemen-
tation of Phase 2 in 2018. In fact, legislation will produce earlier, verifiable reduc-
tions of SO, and NOx than the combination of the Environmental Protection Agen-
cy’s (EPA) proposed Clean Air Interstate Rule (CAIR)—which will apply to only 29
states and likely take many years to move beyond litigation and state-specific imple-
mentation decisions—and reasonably predictable regulations in the future.

Regulation under the Clean Air Act (CAA or Act) is fraught with uncertainty and
delay. Power companies are subject to roughly a dozen major air quality programs,
often with overlapping or conflicting requirements. In addition, EPA regulations
typically are subject to litigation, adding additional uncertainty and delaying air
quality improvements. Because of anticipated litigation, and because it will take
several years for states and EPA to complete decisionmaking on implementation,
the precise requirements of EPA’s CAIR and mercury proposals may not be known
for a long time.

In contrast, sensible multi-emission legislation will harmonize CAA provisions,
immediately establish mandatory emissions requirements, and break the cycle of
perpetual litigation, allowing power companies to start implementing new require-
ments sooner than under continued piecemeal regulation.

THE PROGRESS WE HAVE MADE

The electric power industry has reduced its air emissions significantly in recent
years, even as demand for electricity has increased. Attached is a chart highlighting
SO, and NOx reductions since 1980.

Electric generators have cut SO, by 40 percent, with significant reductions over
past 10 years due primarily to implementation of the Act’s Acid Rain Program
(through flue gas desulfurization, or scrubbers, and switching to low-sulfur coal). Re-
ductions will grow to almost 50 percent. The annual cost of the program exceeds
one billion dollars.

Electric generators also have reduced NOx emissions by about 40 percent since
1980, with significant reductions over the past 10 years attributable to installation
of low NOx burners and/or overfire air to meet the Act’s Acid Rain Program require-
ments, and selective catalytic reduction (SCR) in the eastern U.S. for “NOx SIP
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Call” and other programs in the Northeast to address ozone. When completed, our
industry will have committed approximately $10 billion to install SCR and will ex-
pend hundreds of millions in annual operation costs. As a result, we will reduce
NOx by 80-90 percent throughout most of the eastern U.S. during the 2005 summer
ozone season.

In addition, controls to reduce SO,, NOx and particulate matter currently are re-
ducing mercury emissions by about 40 percent.

We have done all of this despite a steady climb in electricity demand, and without
sacrificing the reliability and affordability of the electricity that we produce. For ex-
ample, between 1980—2003 electricity from coal-fueled generation increased 67 per-
cent.

According to EPA, air quality has dramatically improved as a result of these and
other industry successes. For example, national average SO, ambient concentrations
have been cut approximately 54 percent from 1983—2002 (U.S. EPA, Latest Findings
on National Air Quality: 2002 Status and Trends Report). Since 1976, the average
national ambient NO, concentration has fallen 41 percent (Pacific Research Insti-
tute’s Index of Leading Environmental Indicators, April 2004). While monitoring for
fine particles began only recently, average PM, s levels were reduced 10 percent
from 1999 to 2003 (U.S. EPA, The Particle Pollution Report, December 2004). And,
a recent EPA report finds that ozone levels in 2003 were at their lowest level na-
tionwide since 1980. (U.S. EPA, The Ozone Report—Measuring Progress Through
2003, April 2004).

Today, we are poised to make dramatic additional reductions through new rules
or multi-emission legislation consistent with the scope and framework of Clear
Skies. Sensible multi-emission legislation will ensure significant additional improve-
ments in air quality nationwide by requiring the electric power industry to reduce
emissions of SO,, NOx and mercury by 70 percent from 2002 levels, with substantial
cuts required by the Phase I deadline of 2010. With such additional reductions, we
will have cut by almost 90 percent the emissions of SO,, NOx and mercury per ton
of coal used or kW-hour of electricity generated.

THE CURRENT CLEAN AIR ACT

Coal-fueled electric generators face CAA emission control requirements that are
duplicative, contradictory, costly and complex—which creates enormous uncertainty
for future investment. The net result of the current regulatory system is a planning
nightmare that makes it virtually impossible for electric generators to clearly under-
stand what requirements will be in place for their plants at any point in the future.
In addition, there are long construction cycles and large capital expenditures that
prohibit us from accurately assessing which plants should be retrofitted with con-
trols, which plants should be switched to different coals or to natural gas, which
plants should be retired, and when any of this should take place. The result is a
system that threatens the reliability and affordability of our nation’s electric supply.

This regulatory morass also puts more pressure on the natural gas supply and
delivery systems that already are yielding gas prices of great concern to the nation’s
industrial, commercial and residential gas, as well as electric customers.

Ironically, the present system also does not advantage those seeking further emis-
sion reductions from coal-fueled power plants. The piecemeal approach inherent in
the CAA necessarily involves many sequential scientific and technical decisions by
EPA and the States. Often, these decisions are challenged by environmental groups
and their allies, but may not necessarily be resolved in their favor. Regardless of
the substantive outcome of individual rulemakings, prolonged regulatory develop-
ment inevitably is followed by litigation involving environmental, industry and other
stakeholders, causing decisionmaking delays of five or more years for each major
rule. This regulatory soup eventually may deliver cleaner air, but the accompanying
chaos makes the timing of that environmental progress speculative. Unfortunately,
the unpredictability of these rulemakings leads to the far more certain consequences
gf significantly higher electricity prices and further delays in environmental bene-
1ts.

BENEFITS OF MULTI-EMISSION LEGISLATION

In contrast to the current piecemeal approach to regulation inherent in the exist-
ing Act, a well-designed multi-emission approach is the best roadmap for further re-
ducing power plant emissions. Such legislation would address SO,, NOx and mer-
cury, and benefit the environment, states and electric generator customers, employ-
ees and shareholders by:

e Providing certainty for the environment through low caps and emissions moni-
toring.
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e Reducing litigation and locking in major emission reductions today, so that con-
trol strategies can begin immediately—resulting in cleaner air sooner.

e Substantially reducing the number of ozone and particulate matter non-attain-
ment areas.

e Providing certainty for power companies due to a clear and simplified Clean Air
Act, including coordinating reductions so that utilities are able to develop and use
innovative multi-pollutant control technology.

e Addressing transported emissions and minimizing interstate conflicts.

o Allowing flexibility through emissions trading.

e Minimizing costs for consumers and cost impacts on shareholders.

e Maintaining coal as a generation fuel and avoiding major new pressures on nat-
ural gas supplies.

e Not disrupting reliable power generation.

e Avoiding a patchwork quilt of programs in different states and confusion and
competitive issues for regulated sources.

e Providing the time necessary to attract capital for the multi-billion dollar in-
vestments needed to meet new requirements.

e Saving jobs at existing coal-fueled power plants and in the mining and rail in-
dustries, and creating jobs to construct massive pollution control projects.

Multi-emission legislation that is directionally consistent with the Clear Skies Act
has also garnered tremendous support from a diverse group of stakeholders, includ-
ing the U.S. Conference of Mayors, National Association of Counties, National Con-
ference of Black Mayors, the Alliance for Rural America, several state departments
of environmental protection, the National Association of Manufacturers, the U.S.
Chamber of Commerce, and a wide range of individual industries.

LEGISLATION IS SUPERIOR TO REGULATION

EPA’s CAIR and mercury proposals would reduce SO, and NOx by about 70 per-
cent from 2002 levels for 29 states, and would reduce mercury by 30 percent
(through MACT) or 70 percent (through cap-and-trade). The CAIR proposal also
would contribute significantly toward attainment of the new air quality standards
for 8-hour ozone and PM,s. EEI estimates that the combination of the two proposed
rules would yield the largest industry investment in emission reductions in CAA
history, i.e., $20-$28 billion (NPV 2004-2020, 1999$).

Among EET’s recommendations to EPA are that the new regulations should inte-
grate and streamline existing programs to the maximum extent possible, provide
flexibility through unlimited emissions trading, and provide adequate time for im-
plementation. Regarding mercury specifically, sufficient time is needed to imple-
ment any program because mercury control technologies are not yet “commercially
available.” While there continues to be impressive research progress, there also ex-
ists minimal operational experience and limited vendor guarantees.

However, there are many reasons why sensible multi-emission legislation would
be superior to EPA’s proposed regulations, and for a wide range of stakeholders.
Compared to the conventional regulatory process, legislation would:

e Yield faster and greater air quality benefits.

e Require the largest single capital investment in air pollution controls in the na-
tion’s history.

e Reduce the uncertainty, delays and costs of litigation.

e Provide greater flexibility and cost-effectiveness due to trading, which also
would attract other industry participants.

e Provide business planning certainty for power companies since targets and
timeframes would be locked in and clearly defined.

e Provide consistency and predictability for states that share responsibility for im-
plementing the CAA, and help reduce interstate conflicts.

e Promote continued use of the nation’s abundant and low-cost coal resources and
alleviate pressure on the U.S. natural gas supply.

CLEAR SKIES

The Clear Skies Act will require the most ambitious emission reductions ever
from power plants. As noted above, it will deliver additional dramatic reductions of
power plant emissions in the most cost-effective manner and provide greater busi-
ness certainty. The emission reductions will be predictable and verifiable due to con-
tinuous emissions monitoring and large penalties for non-compliance.

Clear Skies will preserve air quality protections. While it will replace some indi-
vidual Clean Air Act programs with specific, aggressive caps on emissions of SO,
NOx and mercury, it will leave the Act’s other key provisions in place. For example,
legislation will maintain the National Ambient Air Quality Standards for SO,
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ozone, particulate matter and other substances. These health-based standards com-
prise the cornerstone of CAA provisions that protect and improve local air quality.
In fact, multi-emission legislation will bring the vast majority of non-attainment
areas into compliance with new air quality standards. It also will preserve strin-
gent, technology-based standards for new sources of electric generation; retain spe-
cial requirements for sources located near national parks and wilderness areas; and
maintain the rights of state and local governments to adopt more stringent controls
on power plants within their borders.

While Clear Skies precludes affected sources from regulating mercury using max-
imum available control technology standards (instead instituting tight emission caps
for the entire industry), it preserves EPA’s authority to regulate hazardous air pol-
lutants. Clear Skies allows mercury trading, which will protect human health while
also saving electricity customers billions of dollars. For the following reasons, it also
will not produce mercury “hot spots”:

e Power generation sources now make up about 10 percent of total man-made and
natural sources in an area comprising the U.S. and bordering parts of Mexico and
Canada. In fact, a 50 percent emission reduction would yield much less than a 5-
percent reduction in deposition since a significant portion of U.S. deposition is re-
leased by foreign, particularly Asian, sources.

e Basic economics dictate that the largest sources will be controlled first.

e A significant percentage of power plant mercury emissions are elemental mer-
cury, which tends not to deposit nearby and may remain in the atmosphere for
months or years before it is deposited to the Earth.

e Notwithstanding predictions to the contrary, no “hot spots” occurred due to SO,
trading under the Acid Rain Program—the only relevant precedent.

e Modeling by the Energy Information Administration and Brookhaven National
Laboratory predict no mercury “hot spots” due to emissions trading.

A deliberate approach to meeting emission reduction goals is essential for contin-
ued reliable electric generation and cost-effectiveness. Retrofits of additional SCR
systems for NOx, scrubbers for SO,, and activated carbon and fabric filters for mer-
cury will be needed on over 100 GW of power plants, which is the equivalent of 250
medium sized generation units. Each such installation will require capital expendi-
tures of $60 million to more than $200 million.

A deliberate approach also will provide sufficient time to go beyond mercury “co-
benefit” reductions due to installation of SO, and NOx controls. Reliable, cost-effec-
tive control technologies designed specifically for capturing mercury have not yet
been fully developed or tested. It is critical that these technologies are “commer-
cially available” and guaranteed by their vendors.

Clear Skies represents one of the largest construction projects this nation will see,
bigger even than the now famous “Big Dig” ($15 billion over 14 years). Equipment
installations must be spread over time to ensure reliability and stable prices that
will not occur if too many large units are off-line for retrofits at once. A smooth
timeline also will provide a steady construction program over the next 15 years. As
we found with the NOx SIP Call rule, if controls are pushed within too narrow a
time window, aside from increased pressure to switch to natural gas there will be
labor and materials shortages and bottlenecks, which will greatly (and unneces-
sarily) increase costs.

EEI supports the phased approach in Clear Skies. In passing the Clean Air Act
Amendments of 1990, Congress afforded the industry a decade to comply with 50
percent reductions of SO, and NOx emissions. At the time, Congress understood
that defined emission targets set over a reasonable timeframe would result in real
environmental improvements. Fast forwarding to the present, 70 percent emission
reductions for three different pollutants will be more costly, resource intensive and
time consuming. Providing two phases of reductions is consistent with the precedent
established in 1990.

OTHER MULTI-EMISSION PROPOSALS

EEI does not support other existing multi-emission legislative proposals. For ex-
ample, the Clean Air Planning Act would require earlier emission reductions for
S0O,, NOx and mercury than Clear Skies, and includes significant carbon dioxide
(CO,) emission reduction requirements. The issue of timing is crucial and these
deadlines would be very difficult to meet without sacrificing cost-effectiveness and
reliability of electric generation. The bill also would undermine emissions trading
by imposing unit-by-unit limits in 2020 for SO, and NOx for plants on which con-
struction commenced before August 17, 1971, and establishing unit-by-unit limita-
tions for mercury. The Clean Air Planning Act is modeled to cost $15-30 billion
more ($1999, NPV 2004—-2020) than Clear Skies. Finally, the Clean Air Planning Act
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could reduce electric generator coal use by about 25 percent and increase natural
gas use about 25 percent (in year 2020) while Clear Skies would impact fuel use
minimally.

A second legislative proposal, the Clean Power Act, would cause even greater eco-
nomic hardship for the industry and the nation. All of the bill’s requirements—in-
cluding very stringent CO, limitations—would be placed on top of the existing Clean
Air Act, thereby exacerbating the complexity of the Act. More importantly, the bill
would dramatically impact electricity prices, natural gas prices and coal consump-
tion. Finally, the “Outdated Power Plants” provision almost immediately would can-
cel out the bill’s cap-and-trade program.

COAL AND NATURAL GAS

Low-cost, reliable electricity results, in part, from our ability to utilize a variety
of readily available energy resources—coal, nuclear energy, natural gas, hydro-
power, and new renewable energy resources, such as wind, biomass and solar. Fuel
diversity is key to affordable and reliable electricity. A diverse fuel mix helps protect
consumers and national security from contingencies such as fuel shortages or dis-
ruptions, price fluctuations and changes in regulatory practices. A diverse fuel mix
takes advantage of regional differences in fuel availability that have evolved over
many decades.

While coal fuels slightly more than 50 percent of the generation produced in the
U.S,, it fuels upwards of 80 percent of the electrical generation in many specific
states. These coal-fueled plants help to keep the price of electricity down for con-
sumers and businesses, an extremely important issue in states whose economies are
already financially strapped.

Due in part to the complexity and uncertainty of existing clean air regulation,
over 90 percent of new power plants built over the past decade have relied on nat-
ural gas to produce electricity. Limits on U.S. natural gas supply have contributed
to high natural gas prices. As a result, the U.S. industrial sector, which relies heav-
ily on natural gas, has seen an erosion of U.S.-based manufacturing jobs. The regu-
latory certainty provided by multi-emission legislation will promote continued use
of the nation’s abundant and low-cost coal resources and alleviate pressure on the
natural gas supply.

CONCLUSION

Sensible multi-emission legislation can reduce power plant emissions and improve
air quality faster, with greater environmental certainty, and more cost-effectively
than continued regulation under current law. EEI supports the Committee’s efforts
to craft multi-emission legislation that meets environmental goals and provides
states and industry with a workable roadmap.

With the economy in the early stages of recovery at the national and state levels,
Federal clean air policy must not force increases in the use of natural gas for elec-
tric generation. Environmental goals can and must be met, but fuel switching and
consumer price increases must be kept to a minimum. That is why EEI supports
multi-emission legislation along the lines of Clear Skies. It delivers clean air with
certainty, while protecting workers, consumers and industry. A sensible multi-emis-
sion bill addressing SO,, NOx and mercury benefits the environment, states, and
electric generators and their customers.

The time to act is now. EEI respectfully requests members of this Committee to
take advantage of this unique opportunity to create a new chapter of air quality
progress for the American people. EEI pledges its full support, and looks forward
to continuing to work with the Committee, the Administration and other stake-
holders to help make multi-emission legislation a reality.

Senator INHOFE. Senator Carper had two UCs. One was an arti-
cle that was in, I believe, yesterday’s paper, the Associated Press
article having to do with glaciers.

Well, we have lost our Senator from Alaska here, but it is kind
of interesting, and I want to have this appear in the record re-
sponding to his comments or brought after his article is in.

There have been 160,000—this is kind of fascinating—160,000
glaciers right now. Of the 160,000, only 42 glaciers have been stud-
ied for 10 years or more.

The glacier with the longest mass balance record of all is located
in Northern Sweden, it has a 50 year record. For the first 15 years
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of that it was shrinking, but for the last 35 years it has actually
been getting bigger. And I think this is what science is showing us
now, that in areas glaciers are receding, in other areas they are ac-
tually building.
So I would ask unanimous consent this be made part of the
record right after the AP article. Without objection, so ordered.
[The referenced document follows:]
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Senator INHOFE. Well, we have a very distinguished panel.

We have—thank you for your patience, I might add.

Brian, is it called Houseal?

Mr. HOUSEAL. Houseal.

Senator INHOFE. Houseal. I am sorry. My staff is wrong for the
first time this year. The executive director of Adirondack Council,;
John Walke, the Clean Air Director, Natural Resources Defense
Council; and Abraham Breehey, legislative representative, Govern-
ment Affairs, International Brotherhood of Boilermakers.

We will go ahead and start with your opening statements. We
will start with you, Mr. Houseal.

STATEMENT OF BRIAN HOUSEAL, EXECUTIVE DIRECTOR,
ADIRONDACK COUNCIL

Mr. HOUSEAL. Good morning. Thank you, Mr. Chairman and
committee members, for the opportunity to testify today. I am
Brian Houseal, the executive director of the Adirondack Council.

The Adirondack Council is a privately funded, not-for-profit orga-
nization, with 18,000 members dedicated to ensuring the ecological
integrity and wild character of the Adirondack Park, a 6-million-
acre mix of public and private land, equal in size to the State of
Vermont.

Adirondack Park has suffered some of the greatest damage in the
Country from acid rain due to its geography and geology. Pre-
vailing winds bring power plant emissions from outside New York,
where they are deposited as rain, snow, and fog. The acid deposi-
tion then leaches nutrients from the soil, affecting tree growth and
often killing our spruce, fir, and sugar maples.

Acid rain has reduced the pH of many of our lakes to the same
level as vinegar. Approximately one-quarter of the park’s 2800
lakes and ponds are biologically dead; they don’t sustain their na-
tive plant and animal life. The Adirondacks are not alone. Acid
deposition affects every State along the Appalachian Mountain
chain and the eastern seaboard.

Although the 1990 Clean Air Act amendments began to lessen
the impacts of acid rain, the problem has not been solved. Early
data have shown a slight improvement in the acid neutralizing ca-
pacity of a handful of our lakes. This evidence, along with reports
from government agencies and nonprofit research organizations, in-
dicate that the 1990 amendments targeted the right pollutants to
combat acid rain but did not sufficiently reduce the pollution levels.

Today we are here to make three requests of your committee.
First, action to stop acid rain must be taken this year. Second, any
legislation must be as good as or better than as the Environmental
Protection Agency’s Clean Air interstate rule. Third, no individual
State’s current enforcement mechanism should be eroded.

Action is long overdue to help the forests, water, and wildlife of
places like the Adirondacks to recover. Studies have also shown
that approximately 25,000 U.S. citizens die annually because of
power plant pollution. We need progress this year.

In the late 1990s, New York Senator Moynihan proposed legisla-
tion with significant emissions reductions that was considered nei-
ther politically nor economically feasible. However, we now know
that this level of reductions is possible on both counts. The Moy-
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nihan bill became the floor that other proposals would have to ex-
ceed. Numerous members of this committee have introduced legis-
lation that goes beyond what Senator Moynihan first suggested.

Today we have a new floor, in the form of EPA’s Clean Air Inter-
state Rule. CAIR represents reductions of 65 percent of nitrogen
emissions and 70 percent of sulfur emissions, and is scheduled to
be finalized in March. Any legislation that is passed must
buildupon the floor established by CAIR.

Lower emission caps and earlier compliance dates would obvi-
ously serve to speed up the environment’s recovery. Lowering the
cap on sulfur dioxide would also have a significant co-benefit by re-
ducing mercury emissions. We would like to see deeper cuts in caps
on mercury; however, we do not agree with the proposed trading
regime due to the demonstrated neurotoxicity of mercury in both
animal and human populations.

This bill does not include reductions in carbon dioxide, one of the
major ingredients of global climate change. While we are very con-
cerned about the serious environmental impacts that are already
underway, we do not think that this incremental legislative step of
ending acid rain should be delayed while carbon is further debated.

We support New York Governor’s Pataki’s 12—State greenhouse
gas initiative, and we are very hopeful that the U.S. Senate will
act soon upon the McCain-Lieberman bill. It was very interesting
today to hear Senator Clinton portray our position as opposed to
acid rain legislation and Mr. Connaughton say that we are for acid
rain legislation. The energy industry holds one extreme; the envi-
ronmentalists have another extreme. We have staked out the rad-
ical middle, sir.

We urge the committee members to carefully consider if it is nec-
essary to make other changes to the existing Clean Air Act that
could have a negative impact on the very successful and effective
Acid Rain Program started by the EPA Clean Market Division 15
years ago. We would also encourage you to consider strengthening
provisions and continue funding that expand the mandates for rig-
orous chemical monitoring at the smokestacks and expand it to eco-
logical monitoring on the ground.

Enforcement tools currently used by the States to clean up their
air should not be diminished in any way. These tools are crucial
to a successful cap and trade program. A prime example came last
month, when New York Governor Pataki and Attorney General
Spitzer announced an agreement with some of New York’s largest
and dirtiest coal-fired power plants to settle potential violations of
New Source Review requirements. This action will result in the
largest reductions in air pollution ever attained in New York.

In closing, the Adirondack Council first testified before this com-
mittee about acid rain in October 1999, on the same day Governor
Pataki announced that he would enact the toughest acid rain regu-
lations in the Country. After court challenges, those rules went into
effect in 2004 with year-round nitrogen controls and further sulfur
reductions. New York has taken exhaustive measures to clean up
its own plants. We are now asking the rest of the Country to do
the same.

Thank you for the opportunity to testify.

Senator INHOFE. Thank you, Mr. Houseal.
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Mr. Walke.

STATEMENT OF JOHN WALKE, CLEAN AIR DIRECTOR,
NATURAL RESOURCES DEFENSE COUNCIL

Mr. WALKE. Mr. Chairman and members of this committee, I ap-
preciate this opportunity to appear before you.

In April 2001, the utility industry’s top air pollution lobbyist ad-
dressed a coal industry group telling them, in a speech later pub-
lished on the Internet and attached to my written testimony, that
EPA was planning to require air pollution reductions from coal-
burning power plants. But the lobbyist assured his colleagues that
he and his friends in the White House had a plan. The Administra-
tion would introduce legislation creating a weaker, slower program,
one that would allow coal plants to emit more pollution for much
longer.

The lobbyist promised that the weaker, slower cleanup require-
ments would be something that we could all live with and that
someone else can’t undo. He noted the Administration’s voluntary
global warming policies and said, “The President needs a fig leaf.”

The so-called Clear Skies bill before this committee is the legacy
of the plan that the power lobbyists proudly described in 2001.
S.131 would harm public health and worsen global warming, and
should not become law. To put it simply, the bill before you chooses
polluters over the public. Current law requires delivery of clean air
by 2009 for smog and 2010 for soot pollution. The Administration’s
bill allows those deadlines to be pushed back to 2022, and it under-
mines the tools available to States and EPA to achieve even that
lax deadline. Enforcing today’s Clean Air Act will achieve cleaner
air sooner.

The bill’s backers claims lawsuits create uncertainty in carrying
out current law. In evaluating this claim, it is worth remembering
that polluters bring most of those lawsuits. The shortest way to
prevent lawsuits, of course, is to eliminate laws. But that is not an
effective way to regulate those who elevate their own profits above
the public health. Enforcing the Clean Air Act promises more effec-
tive cleanup than certainty of moving backwards with this legisla-
tion.

Without conceding our fundamental concerns with expressing
human deaths and adverse health effects in monetary terms, it is
also important to note that as of 2020 the public health costs of the
Administration’s bill will exceed those of EPA’s earlier stronger
proposals by $61 billion per year. Moreover, EPA’s proposal would
only cost industry $3.5 billion more per year in implementation ex-
penses. In other words, the Administration is promoting a bill that
as of 2020 costs the public $15 in health damage for every one dol-
lar saved by industry. Where is this Administration’s claimed com-
mitment to cost benefit analysis when the benefits to the public
vastly outweigh the cost to industry?

Let me address four other secrets in the bill that are worth not-
ing. The biggest lie behind this bill is the claim that it will cut
power plant pollution 70 percent by 2018. It will not. EPA and the
Energy Department have told us plainly that this legislation will
not achieve actual pollution reductions of 70 percent until some-
time after 2025. Chairman Connaughton’s testimony this morning
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did not disagree with that. Enforcing today’s Clean Air Act will
cleanup power plant pollution more than a decade sooner than S.
131, enabling 159 million additional Americans to breathe healthy
air by the end of this decade. Second, the bill exempts more than
half of the Nation’s coal-fired power plant units from toxic mercury
control. Mercury is a potent neurotoxin now present at unhealthy
levels in the blood of nearly 5 million American women of child-
bearing age. The Country’s 1100 coal-fired power plants are the
largest source of that mercury. Yet the bill’s cap and trade program
to control mercury emissions simply exempts 582 of those plants.
As a result, the claimed 70 percent reductions in power plant mer-
cury emissions are entirely fictional. Half of the plants must reduce
their mercury pollution, but the remainder need not make any re-
ductions at all.

Further, due to other gimmicks that I detail in my written testi-
mony, even the plants subject to some controls will not achieve 70
percent reductions. And whatever those reductions end up being,
they will occur after 2025, not by 2018, as promised. Enforcing to-
day’s law would deliver far deeper mercury cuts at every power
plant in the Country and would achieve those necessary cuts by
2008.

Third, the Administration’s bill exempts as many as 69,000 dirty
non-utility units from regulations already adopted by EPA to con-
trol air toxics other than mercury, including arsenic, lead, and car-
cinogens like formaldehyde. You heard me correctly. Although ad-
vertised as a power plant bill, this legislation actually confers un-
precedented favors on oil refineries, chemical facilities, and other
industrial categories.

By ostensibly agreeing to reduce smog-causing emissions by 30
percent by 2010 and 50 percent by 2018, an agreement with no
teeth due to clever loopholes in the bill, polluters can gain exemp-
tions from air toxic regulations already on the books. Those exemp-
tions could increase air toxic emissions by as many as 74,000 tons
per year compared to enforcing existing standards.

Fourth, the bill introduces fatal loopholes into the Acid Rain
Trading Program, stripping away safeguards and accountability
measures that are integral to its effectiveness, enforceability, and
reliability. Power plants are the largest source of global warming
pollution in the United States, responsible for 40 percent of U.S.
carbon dioxide emissions. Yet the Administration’s bill allows those
emissions to grow unchecked.

In the 2 years since the bill’s introduction, it has become increas-
ingly obvious that the failure to address CO, emissions is out of
sync with scientific and economic reality. While there are pockets
of denial left in the business and political worlds, even leaders in
the electric power industry recognize the obvious. Listen to Amer-
ican Electric Power: “Enough is known about the science and envi-
ronmental impact of climate change for us to take actions to ad-
dress its consequences. Delay only increases the danger we face,
and at the same increases the cost of addressing that danger later.”

We can do three things to limit CO, emissions from the electric
sector. First, produce and use electricity more efficiency; second,
dramatically increase our reliance on renewable energy resources;
third, pursue methods to capture and permanently store CO, from
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the fossil energy sources we continue to use. Deployment of all
three of these technologies will be stimulated by the market’s sig-
nal from a limit on power sector CO, emissions. All three will lan-
guish if Congress ignores CO; in a power plant bill.

The Administration’s policy of ignoring CO, limits will lock our
children and grandchildren into two truly bad choices: Either dan-
gerously high CO, levels or crash reductions later. This Congress
must do better. Thank you.

Senator INHOFE. Thank you, Mr. Walke.

Mr. Breehey.

STATEMENT OF ABRAHAM BREEHEY, LEGISLATIVE REP-
RESENTATIVE, GOVERNMENT AFFAIRS DEPARTMENT,
INTERNATIONAL BROTHERHOOD OF BOILERMAKERS

Mr. BREEHEY. Mr. Chairman, Mr. Jeffords, thank you for the op-
portunity to present our views on this important bill. My name is
Abraham Breehey. I am the legislative representative for the Inter-
national Brotherhood of Boilermakers, Iron Ship Builders, Black-
smiths, Forgers, and Helpers.

The Boilermakers are the principal union responsible for the in-
stallation, maintenance, and repair of industrial boilers, as well as
the installation of the pollution control equipment utilized to
achieve the emission reductions that are the goals of this legisla-
tion. Our members have a dual concern: First and foremost, to
have safe, productive workplaces; and, second, to ensure the sen-
sible implementation of clean air standards that foster a market for
our labor while protecting the environment.

The Boilermakers have a significant interest in ensuring the lat-
est control technology is used to meet Federal multi-pollutant emis-
sion standards. As an EPA analysis of the engineering factors af-
fecting the installation of pollution control technology notes, the
labor requirements needed to retrofit scrubbers to remove SO, for
a 500 megawatt utility include about 150,000 boilermaker
manhours.

Similarly, a retrofit of SCR NOx control technology of 500
megawatts requires as much as 350,000 manhours of construction
labor, with about half that amount available for boilermakers.
However, the vast majority of our manhours are generated pro-
viding maintenance and upgrades to existing coal-fired electric util-
ities. Too often under the status quo this work is being put off or
abandoned.

This legislation requires $52 billion in investment to meet air
quality standards, a significant portion of which will be paid in
wages to Boilermakers and other union craftsmen. We believe it
provides a clear path forward for new plant construction, sets
standards that are both technologically feasible and no doubt with-
in the current labor capacity.

We believe this legislation achieves a significant balance in that
it provides a protective approach on clean air that maintains the
competitiveness of our industrial facilities, keeping Boilermakers
and other union members’ work from being outsourced. By ensur-
ing a continued role of coal in our energy mix and providing greater
regulatory certainty, this legislation will promote stable energy
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prices that are necessary for the economic growth that creates good
paying manufacturing and industry jobs.

I know we all agree that America’s workers are the most produc-
tive in the world. However, we are forced to succeed under competi-
tive disadvantages. Regulatory policies that delay efficiency im-
provements or might lead to fuel switching from coal to natural gas
would only exacerbate our problems keeping good paying jobs here
at home.

The Boilermakers Union promotes the expansion of the Acid
Rain Program cap and trade system for SO, to NOx and mercury
as suggested under this legislation because it sets predictable dead-
lines that are achievable with current technology.

Workplace safety is a cornerstone of the Boilermakers National
Joint Apprenticeship Program. Our members work together with
our employers to limit workplace injury and promote efficient oper-
ations. Too often important work is delayed due to the uncertainty
of the regulatory and permitting process. Power generating facili-
ties operate most efficiently when they undertake repair and re-
placement projects on a regular basis.

The varying interpretations of the requirements of New Source
Review often forces facilities to delay maintenance while they await
EPA approval. Further, the threat of litigation too often acts as a
deterrence to capital investments that create work and maintain
safe facilities for our members. S. 131 will also prevent the litiga-
tion and delay associated with the U.S. EPA rulemaking pro-
ceedings. The bill’s approach to mercury emissions will avoid the
need for a controversial EPA mercury rule, while ensuring the use
of cost-effective emissions trading as a means to achieve significant
emission reductions.

We specifically support the use of a co-benefits approach for the
first phase of mercury control to enable more accurate measure-
ments of the control capabilities of existing technology and allow
time for advanced mercury specific control to mature in time to
meet the final 2018 cap. Further, the caps, timetables, and incen-
tives of the Clear Skies Act will result in high emissions reduction
goals through the application of technology, as opposed to fuel
switching.

Sections 455 and 475 provide for early action reduction credits to
encourage NOx and mercury reductions, respectively, through the
application of technology. Certainly the Boilermakers will realize
significant benefits from these provisions, but the implications of
widespread fuel switching to costly natural gas would be dev-
astating across the manufacturing sector. An important benefit of
this legislation is that it fosters reliable, affordable energy gen-
erated from coal.

In conclusion, our union believes that among the greatest chal-
lenges that the Senate is faced with this year is maintaining the
competitiveness of American manufacturing in the global market-
place. Since its peak in 1998, the United States has lost 3 million
manufacturing jobs. There is a palpable anxiety among working
families across the Country.

Our union is committed to providing the highly skilled labor
needed to power the American economy, and we believe that the
legislation proposed by Senators Inhofe and Voinovich sets our fa-
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cilities on a path forward toward an affordable, stable, and domes-
tically produced energy supply. I know our members look forward
to continuing our role in this important debate.

Again, thank you for this opportunity.

Senator INHOFE. Thank you, Mr. Breehey, for an excellent state-
ment.

Mr. Houseal, you were here when Senator Clinton said that you
do not support this bill. Could you clarify that for the record? Do
you support the bill as it is being passed out of committee?

Mr. HOUSEAL. Sir, as my testimony indicated, I think there could
be some positive changes to the legislation, and to go on record, we
have said that we would support any legislation that would stop
acid rain.

Senator INHOFE. OK. Very good.

Mr. Walke, there are so many things in your statement that to-
tally contradict everything that Mr. Connaughton said, so I am
going to ask unanimous consent that the record be held open so he
can respond to some of your comments, and I am sure you would
have no qualms with that.

Mr. WALKE. No, sir.

Senator INHOFE. Mr. Walke, do you really believe that there is
technology in place that would allow lignite-fired power plants to
have a 90 percent reduction by 2008?

Mr. WALKE. Senator Inhofe, there was an excellent presentation
yesterday that I believe your staff and others here attended by the
Institute of Clean Air Companies that demonstrated tremendous
advances in mercury pollution control technology for all types of
coal, lignite, bituminous, sub-bituminous, and the rest. And the
Clean Air Act, if enforced today by EPA, would give a compliance
window for that technology to be installed by 2008, with the law
providing the opportunity for an extension of 2009 if technology
were not available.

So what the vendors have said and what State air regulators
have said is that the availability of activated carbon injection tech-
nology with scrubbers and other types of technology by the time
the compliance deadlines will arrive under EPA’s rulemaking au-
thority will achieve far, far greater reductions than the 29 percent
cuts that this bill would allow to occur for an additional 13 years.

As to any particular control level, EPA has yet to tell us what
that will be. My organization has advocated for a 90 percent level,
and I have entered into the record through my testimony comments
that we provided to EPA to address those technologies.

Senator INHOFE. And, once again, what percentage of reduction
would that be by 2008, the hearing that you had yesterday, or the
briefing, what did they come up with?

Mr. WALKE. The presentation yesterday, to my knowledge, did
not address your specific question by the specific date of 2008, so
I don’t know that that question was answered yesterday.

Senator INHOFE. OK. They are just saying that there is tech-
nology out there, but it doesn’t say—the question I had for you was
do you believe that a 90 percent reduction could—I have been
handed a note by someone who attended that. They said that the
vendors only promised 50 percent strict limits and 70 percent if
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flexible implementation, and that is what this bill does. But it is
50 percent reduction according to a staffer who was there.

Mr. WALKE. The vendor is referring to authority under the cur-
rent Clean Air Act to extend the deadline by an additional year,
or even an additional 2 years with Presidential involvement, which
I think is what they said would kick that up to a 70 percent. But,
again, I don’t believe that that precise question was answered, and
I will have to look in our comments that were filed with EPA to
see if it was answered there.

Senator INHOFE. That is fair enough.

Mr. Breehey, do you support the Clear Skies bill as it is written
right now to be passed out of committee?

Mr. BREEHEY. Yes, Mr. Chairman.

Senator INHOFE. All right.

I have a very distinguished group here for the national prayer
breakfast from Uganda, and I am going to have to run out and say
hello to them, so I am going to ask Senator Voinovich if you would
preside for just a moment.

Senator Jeffords.

Senator JEFFORDS. Thank you, Mr. Chairman.

I would like to ask each of you if you would like to take a minute
or two to respond to anything that you have heard from the Sen-
ators or the first witnesses here.

Mr. HOUSEAL. I am sorry, Senator, I didn’t get the question.

Senator JEFFORDS. If you have something that you would like to
relate to us relative to the first witnesses, we would be happy to
hear you.

Mr. HOUSEAL. To further reflect on my answer to Senator Inhofe,
the members of this committee have introduced several bills over
the years that would address the issue of acid rain, and we have
endorsed one bill which is actually in the House introduced by our
New York Republican delegation, Sweeney McHugh, House Bill
227, and would certainly urge this committee to come to a com-
promise on the proposed bill and work with the House as well to
get something through.

Senator JEFFORDS. Mr. Walke.

Mr. WALKE. Senator Jeffords, I would like to address a statement
that Chairman Connaughton made earlier in the panel, where he
indicated that, to his knowledge, there were not exemptions from
regulations that would be bestowed upon the affected units covered
under this bill. As I detailed in my testimony, we have 582 of the
1100 power plants nationwide that would need not adopt any mer-
cury controls.

And because of the quite clever way the bill is structured, in fact,
some untold number of other power plants could escape smog and
soot controls as well under the cap because of the opt-in provisions
that Senator Clinton was referring to. The truth is that EPA
doesn’t know how many power plants would be exempt or well con-
trolled under this, because they haven’t even analyzed this bill
with the really devastating effect of the opt-in provisions.

So I would encourage this committee to call upon EPA to fully
analyze all provisions of the bill that is before this committee and
to describe the impacts of those as compared to enforcing current
law, which we believe will protect the public better.
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Senator JEFFORDS. Thank you.

Mr. BREEHEY. Senator, as Mr. Connaughton discussed at length,
one of our primary concerns is the impact of any clean air legisla-
tion on fuel switching to natural gas that will drive up manufac-
turing costs and increase the outsourcing of U.S. jobs. So we sup-
port the Administration’s perspective on that particular issue and
believe that the bill that Mr. Inhofe has put forward will go a long
way to addressing it.

Senator JEFFORDS. Mr. Walke, why do you think that until now
no real effort has been made to mark up Clear Skies or move it
through Congress, since it was first introduced at the request of
the President July of 2002?

Mr. WALKE. Well, my view is that it was the responsible opposi-
tion of this Congress that prevented the bill from being taken up
seriously in the past 2 years, and that realizing that EPA moved
forward with regulations under its current authority under the
Clean Air Act that would actually protect the public sooner and to
a greater degree.

I think that case is made even tenfold today, where we have a
bill before us that is dramatically weaker and worse than the bill
that was even introduced in the year 2001. So I am hopeful that
with EPA facing deadlines to act in March, 2 months from now,
that we will actually have rules that are issued that will protect
the public and that Congress will move on to other business and
not go forward with this bill.

Senator JEFFORDS. Mr. Walke, also, according to the most infor-
mation that is available today, power plants are the source of sig-
nificant non-attainment in many parts of the Country. They are
also the most cost-effective control options that States and local
governments will rely upon to achieve attainment. What do you be-
lieve are the most cost-effective control options that will allow at-
tainment to be reached on schedule?

Mr. WALKE. Senator, plainly, deeper reductions from the power
plant sector are more cost-effective than the other cleanup meas-
ures that States would have to resort to in order to clean up their
air. EPA has found in the past that cost-effective reductions from
power plants are $2,000 a ton, and if we were to adopt that same
metric today, we would be cleaning up power plant emissions by 90
percent within the next 5 years, not by 70 percent over the course
of the next two decades.

The truth is that the Administration low-balled the requirements
that they were willing to impose upon the power sector, which re-
sulted in a scandalously low cost-effectiveness dollar figure of $700
a ton. The DC area has submitted controls that would require
three to five to $7,000 of tons of reductions from other industry sec-
t?rs, and we can do better and more cost-effectively with power
plants.

Senator JEFFORDS. Thank you, Mr. Chairman.

Senator VOINOVICH [assuming Chair]. Mr. Houseal, as you know,
some of my colleagues and witnesses claim that Clear Skies is a
rollback of existing Clean Air Act provisions. I would just like you
to comment on that.

Mr. HouseaL. We agree with the cuts as presented in the Clear
Skies bill that are in front of you today, and in terms of a rollback,
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I would agree with Mr. Walke’s comment that we have a floor
available for us right now, which is the Clean Air Interstate Rule,
and a deadline of March, so that if this bill is above that floor, 1
think we have a positive step forward here.

Senator VOINOVICH. And your position is the one that you have
maintained for several years. I will never forget your organization
being criticized by the Clean Air Trust. You got the villain of the
month award because you said let us do something about three Ps
or three Es, and let us discuss carbon at some other time, but let
us get on with it so we can do something about our problem.

Mr. HousgAL. That is correct. If Congress had moved in 1995,
when the first EPA study came out indicating further reductions
were necessary in NOx and SOx, and if it had happened that year,
I think the discussion today would be much different about a multi-
pollutant bill. It is indeed unfortunate when we recognize that at
the time of the Kyoto protocols the Senate voted it down 95 to 0.
That was bipartisan. And more recently there has been slightly
more progress with the McCain-Lieberman bill. But obviously the
political will is not yet with us to have a bill.

Senator VOINOVICH. You want us to move on.

Mr. HOUSEAL. Let us move on and get acid rain cured and have
the debate about CO..

Senator VOINOVICH. Mr. Walke, as I stated in my opening state-
ment, I hoped that we could move passed many claims against the
bill and have a construction discussion about the legislation. In-
stead you have levied many attacks against this legislation that I
disagree with, and I am glad the Chairman is going to leave the
record open so we can get at that. But one of the things that both-
ers me about your testimony is this issue of sinister motives by
those of us that are involved in this bill.

You just said the clever way the bill was constructed.

I want you to know that I was the chief environmentalist in the
House of Representatives in Ohio. I want you to know that I was
the father of the Ohio Environmental Protection Agency. I want
you to know that when I was Governor of Ohio, we moved forward
and we got every county to achieve the ambient air standards.

I care about the people of Ohio. I care about the fact that I don’t
believe that we have been moving rapidly enough to do something
about our environmental needs and our public health needs, and I
am very concerned about the fact, because we haven’t harmonized
our energy and environmental and economic needs, that many
Ohioans today have been hurt economically. So I just want you to
understand that.

First, you claim that more can be done under the existing Clean
Air Act. I won’t go into this again, but as I laid out in my opening
statement, the current Act NSR Section 126 have not worked well
in terms of meeting its deadlines. And I am glad that Mr.
Connaughton clarified what we are doing in that area, and we
would be glad to work on that area.

Second, you cite an EPA staff proposal that is much stronger
than Clear Skies. There is a long history on the Straw proposal.
I would just quote from a recent article in the issue of Washington
Monthly entitled, “Partly Sunny, Why Enviros Can’t Admit that
Bush’s Clear Skies Initiative Isn’t Half Bad.” One EPA career offi-
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cial said, “We created the business as usual scenario of what would
happen under the Clean Air Act out of whole cloth. To be honest,
we wanted to scare the hell out of the industry. Early on, said EPA
staffer John Bachman, we became convinced that we couldn’t do
the Straw proposal.”

Third, you state, “It is absurd to think that starting afresh with
a new, untested legal framework would reduce future litigation
delays.” As you cite Mr. Schneider’s testimony from last week, that
two dozen rules are required to implement Clear Skies, so there
are going to be extensive litigation. I hate to argue with you on this
point, since your organization seems to be an expert on litigation,
but I disagree.

The rulemakings required are those that are required under the
Acid Rain Program, and they were not litigated. Clear Skies con-
tains provisions to assure the reductions. There is a prohibition
against legal challenges of the annual allowance allocations and a
default allowance procedure in case of any problems. And, most im-
portantly, the emission caps and compliance deadlines to Clear
Skies are set in statute and cannot be disputed, delayed, or legally
challenged.

Fourth, you claim that the Jeffords—Carper bill gets faster reduc-
tions without more cost. This doesn’t make sense. If you look at the
2004 analysis of all three bills by the Energy Information Adminis-
tration, those two bills cause more unemployment, higher natural
gas and electricity prices, and lower coal use than Clear Skies.

Fifth, you attack the transitional provision in the bill. This provi-
sion follows the National Academy of Sciences recommendation
that “the implementation of air quality regulations should be less
bureaucratic, with more emphasis on results and the process.”

Mr. Breehey, you made reference to that in terms of your people.
It is stop, start, and you have no certainty there.

I have run out of my time, but let me quote from Administrator
Browner’s testimony October 1, 1997, before a joint committee
hearing of the House Committee on Commerce. She said, “Our next
implementation in this effort, NAAQS, is a regional strategy, it is
designed to target major utilities for pollution reductions through
a market-based cap and trade program. Once this plan is given a
chance to work, we believe that the vast majority of cities that
based on current data would not meet a more protective health
standard would be able to go through this strategy without any ad-
ditional new local pollution controls or measures. The States will
receive a transitional classification. This classification will enable
them to avoid undue local planning requirements and the restric-
tions on economic growth.”

Now, that is not from Christy Todd-Whitman or Mike Leavitt; it
is from Carol Browner, October 7, 1997.

Senator INHOFE [resuming Chair]. Thank you very much, Sen-
ator Voinovich.

And I thank the panel. I thank you for your patience. The first
panel went a little bit longer than it was supposed to. We appre-
ciate your service very much.

We are adjourned.

[Whereupon, at 11:52 a.m., the committee was adjourned.]

[Additional statements submitted for the record follow:]
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STATEMENT OF HON. MAX BAucus, U.S. SENATOR FROM THE STATE OF MONTANA

Mr. Chairman, Ranking Member Jeffords, thank you for holding this hearing
today on S. 131, the Clear Skies bill. This issue is very important, to the country
and to my state of Montana.

I believe we have an opportunity to craft a bi-partisan bill in this Committee. But,
this is not a simple task. It will require difficult negotiations and a lot of hard work.
We have to listen to each other, rather than talking past each other. We've held
a lot of hearings, but we’ve had very little discussion about what was said at those
hearings.

I don’t think there’s a lot of disagreement over the basic principles in this debate.
Cleaner air and a healthier environment; greater certainty for business; more effi-
cient regulation; reduced costs of compliance. That’s our goal, to take what we’ve
learned from the implementation of the Clean Air Act Amendments of 1990, and
craft a better program that reduces pollution and enhances our global competitive-
ness. The question, of course, is how do we achieve this? Certainly, there is a signifi-
cant difference of opinion among members of this Committee as to what is the best
approach.

But, a difference of opinion doesn’t mean a good compromise is out of our reach.
It certainly doesn’t mean that we shouldn’t even try to find common ground. That’s
what we’re here for in this Committee. That’s what I want to see.

In order to do this, though, we need to build some trust. There needs to been an
understanding that this isn’t a take it or leave it situation, that the legitimate con-
cerns of members of this Committee about this legislation will not be ignored or dis-
missed, but considered and, where possible, addressed.

Will we all be able to agree on what is the best way forward? Probably not. But,
I think we can do better than an even split, or a bare majority. We should be shoot-
ing for as strong a bi-partisan vote as possible that will help this bill survive on
the floor. We have to do that if we’re serious about actually accomplishing some-
thing this year. We still need 60 votes to pass anything in this body.

Personally, I have a few simple criteria for any multi-pollutant bill: First, it must
represent a clear and positive step forward on clean air as compared to the status
quo. I understand that we’re facing very different challenges now than we did in
1990, even if we just consider the significant changes that have occurred within the
utility industry during that time. New challenges call for a new approach, such as
a sound multi-pollutant bill, but we have to make sure that we maintain and im-
prove upon the Clean Air Act’s success at reducing air pollution nationwide.

Second, legislation must not harm, and if possible, must promote, the develop-
ment of Montana coal. Montana sits on the largest coal reserves in the nation.
These coal reserves represent an enormous economic potential for my state, in royal-
ties, revenue and jobs. Unfortunately, we just haven’t been able to develop the mar-
kets for our low-sulfur coal that our friends and neighbors in Wyoming have. I
would like to see if there’s a way we can fix that problem. Additionally, there are
a lot of proposals out there right now to develop new power plants in Montana that
burn Montana coal. Of course, not all of them will be built. But I want to be sure
that any legislation treats new plants fairly and provides sufficient incentives for
them to be built. New plants are cleaner and more efficient than older plants, par-
ticularly those plants that are 40 and 50 years old. Efficient and clean should be
rewarded, not penalized, particularly if we want to continue to advance clean coal
technologies to ensure that coal has a robust future.

Third, the legislation must substantively address carbon dioxide. I think we can
put together a strong package that passes the laugh test and pushes the technology
envelope without penalizing coal or harming our economy. I think such a package
would win the support of a majority of Senators on this Committee and on the floor.

Right now, it’s too soon for me to confirm whether Clear Skies satisfies the first
two criteria; I know that it does not satisfy the third. However, I'm confident that
we can find a compromise if, again, we work hard and talk to each other. And, if
we have the time to work something out. A rush to mark-up, without laying any
foundation for a bi-partisan compromise to take to the floor, is not a strategy for
success. This is frustrating because I want a good bill. It’s the right thing to do and
I think we can get it done.

I would like to associate myself with the earlier comments of Senator Carper,
where he noted that there is a great deal of room for negotiation on this bill, in
terms of caps and timelines, regulatory relief and CO,. I have a great deal of regard
for both Senator Voinovich and Senator Carper, the Chairman and Ranking Mem-
ber of the Clean Air Subcommittee. They are both former Governors, they know how
to get things done. They have both indicated their willingness to start a dialog and
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find a compromise. I fully support their efforts and will do everything I can to help
ensure they succeed.

Mr. Chairman, let’s set this Committee up to succeed. I think we’re close on so
many issues but the process needs time work itself out. Let’s give it that time to
see what can be done. It will be time well spent and I think it will only help this
bill’s prospects going forward.

Thank you, Mr. Chairman.

STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Mr. Chairman, I appreciate having a hearing before this Committee on the chal-
lenges of cleaning up the air. It is, however, unfortunate that you have chosen to
focus this hearing on legislation that would actually increase pollution.

Significant progress has been made since the Clean Air Act was enacted in 1970—
U.S. emissions of smog forming pollutants have decreased more than 50 percent
while economic growth has increased well over 150 percent. However, there is there
is still much to be done to clean up our air.

Dangerous levels of pollution are causing thousands of premature deaths, hun-
dreds of thousands of asthma attacks, neurological disorders, and other illnesses
each year, especially in our children, our most vulnerable population.

According to the EPA, hospital admissions for asthma alone increased approxi-
mately 30 percent between 1980 and 1999. Further, one in six women of child bear-
ing years has dangerous levels of mercury—a potent neurotoxin that threatens the
health of developing fetuses, children, and other vulnerable populations in her sys-
tem.

These are the issues that we should be addressing today—how to reduce pollution
and its public health and environmental effects.

If the administration and this committee’s leadership were serious about address-
ing pollution, this committee would not be discussing S. 131, a wholesale roll back
of the Clean Air Act. We would be discussing Senator Jeffords’ bipartisan Clean
Power Act, S. 150, which takes on the challenge of protecting public heath by ag-
gressively reducing power plant emissions while keeping the Clean Air Act in tact.

Although Senator Inhofe presents his bill as addressing power plant pollution—
that is not the purpose of this bill. Make no mistake, the purpose of S. 131 is to
undermine and unravel the Clean Air Act, undoing three decades of progress in
cleaning up our air, under the guise of a power plant bill.

Contained in S. 131 is virtually every roll back that industry has fought for since
the passage of the Clean Air Act. S. 131:

e Delays implementation of public health air quality standards 5-17 years;

e Repeals air toxic regulations for power plants and more than 73,000 other facili-
ties, including emissions of cancer-causing pollutants such as formaldehyde, ben-
zene, arsenic, toluene and lead;

e Makes it harder for states to clean the air by removing states’ tools, such as
the requirements that old, industrial facilities, including power plants, install mod-
ern pollution controls when they make significant changes that result in an increase
in air pollution or that they offset pollution increases; and

e Ignores emissions of carbon dioxide, the main cause of global warming.

Each year of delay in cleaning up our air takes an unnecessary toll on our public
health, welfare and the environment. The solution is not to defer deadlines and
weaken regulations, but, rather, to accelerate industry compliance with the current
Clean Air Act.

Proposals such as S. 131 that fall short of protecting public health or that seek
to use the power plant debate to unravel the current Clean Air Act should be sound-
ly rejected because they do not address the fundamental issue—the threat to the
health of our communities from air pollution.

Remember, S. 131 is not really about power plants, S. 131 is about dismantling
the Clean Air Act. It is an industry wish list that not only fails to adequately ad-
dress power plant pollution, but which would result in at least 21 million tons of
additional pollution placing public health and the environment at risk.

We cannot, and will not, let the Clean Air Act be unraveled to appease a powerful
lobby. We can and should have an open, honest bipartisan discussion about the
threat that air pollution poses to public health and the environment and the steps
that we can take to clean the air. I look forward to that discussion.
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STATEMENT OF JAMES L. CONNAUGHTON, CHAIRMAN, U.S. COUNCIL ON
ENVIRONMENTAL QUALITY

Mr. Chairman, Senator Jeffords and members of the Committee. I appreciate the
opportunity to appear before you today to strongly urge passage of the President’s
Clear Skies Initiative. President Bush is dedicated to providing our families and
children with a healthier, more economically vibrant and secure future. Important
to achieving that future is bringing proven, innovative tools to the task. Clear Skies
legislation is just such a tool, and means healthier citizens, stronger communities,
more affordable, reliable and secure energy, and more vibrant wildlife habitat across
America.

Clear Skies will significantly expand the Clean Air Act’s most innovative and suc-
cessful program in order to cut power plant pollution of sulfur dioxide, nitrogen ox-
ides and, for the first time, mercury by an unprecedented 70 percent in two phases.
These cuts in pollution will provide substantial health benefits, prolonging the lives
of thousands of Americans annually, and improving the conditions of life for hun-
dreds of thousands of people with asthma, other respiratory illnesses, and heart dis-
ease.! As the son of a pediatrician who is also a chronic asthmatic, my passion for
this policy is deeply personal.

Clear Skies will produce these health benefits with greater certainty by imposing
a mandatory, permanent, multi-pollutant cap on emissions from more than 1300
power plants nationwide, reducing pollution by as much as 9 million tons annually
at full implementation. Utilities will achieve this by spending more than 52 billion
dollars to install, operate and maintain new, primarily clean coal pollution abate-
ment technology on both old and new power plants. Clear Skies will require only
a few dozen government officials to operate and will assure compliance through a
system that is easy to monitor and easy to enforce.

Accordingly, the Clear Skies cap and trade approach will give our states the most
powerful, efficient and proven tool available for meeting our new, tough, health-
based air quality standards for fine particles and ozone. At the end of last year, EPA
completed the process of informing over 500 counties that they either do not meet
or that they contribute to another county not meeting the new standards. That rel-
atively straightforward act has now triggered a very complex process that will lead
later this year to a frenzy of intrastate negotiation and conflict, interstate negotia-
tion and conflict, Federal-state negotiation and conflict, state and citizen petitions,
lawsuits, and heightened uncertainty in energy markets, producing an avoidable
and negative impact on local investment, jobs and consumer energy bills. Not a pret-
ty picture.

As a former Governor, the President personally experienced and understands the
complexities of developing and implementing state plans to meet air quality stand-
ards. That is why he places a premium on practical, common sense solutions. Clear
Skies, in conjunction with the Bush Administration’s new rules cutting diesel engine
pollution by more than 90 percent, provides that solution. Most counties will be able
to meet the new standards without having to take any new local measures beyond
the Clear Skies power plant reductions. For the relative few that remain, their bur-
den will be substantially lighter and their likely challenges local ones. This simple
approach could save governments and the private sector tens of millions of dollars
in negotiations, litigating and otherwise inevitable delay in meeting air quality
standards.

Clear Skies will also help keep communities together. Up front assurance of meet-
ing air standards will give communities the certainty they need to keep and attract
manufacturing jobs in the places where generations of their families currently live,
work, play, and pray. The absence of such certainty could exacerbate the breakup
of communities experiencing the exodus of industrial jobs to either “greenfields” lo-
cations in the United States or, even more consequentially, overseas.

Clear Skies will also make communities stronger economically by helping to keep
energy affordable, reliable, and domestically secure for their businesses and homes
particularly important to those least able to afford their energy needs. The market-
based trading approach will substantially cut the overall cost of compliance that is
passed on to consumers and shareholders. In addition, the specific cap levels in
Clear Skies—endorsed by organizations such as the U.S. Conference of Mayors and
National Association of Counties—are calibrated to encourage utilities to put con-
trols on coal rather than switch to natural gas in order to comply. That minimizes

1Further detail about these benefits can be found in the materials accompanying this testi-
mony and on the EPA and White House Web sites (www.epa.gov/clearskies and htip://
www.whitehouse.gov [ ceq /clear _skies.html).
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the overall impact on energy prices. Forcing fuel switching to natural gas, by con-
trast, maximizes it.

Finally, Clear Skies will help our ecosystems and wildlife thrive. It will eliminate
chronic acidity in the Adirondacks and virtually eliminate it in other Northeastern
lakes. It will improve long-term conditions in streams, rivers, lakes and bays. It will
vastly improve visibility in many of our parks and other scenic locations.

Mr. Chairman, for these reasons, a broad array of state, regional and local offi-
cials, as well as unions and non-governmental organizations, have endorsed the ap-
proach to meeting air quality that Clear Skies delivers. We look forward to the Con-
gress delivering Clear Skies.

RESPONSES OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTIONS FROM
SENATOR INHOFE

Question 1. In the testimony submitted by Mr. John Walke, Natural Resource De-
fense Council, he states that a 2001 EPA document, entitled “Comprehensive Ap-
proach to Clean Power: Straw proposal and Supporting analysis for Interagency Dis-
cussion,” shows that 115 counties will still be in non-attainment in 2010 and that
66 counties will be in non-attainment by 2020. These estimates, however, appear
to conflict with estimates included in EPA’s 2003 analysis of the Clear Skies Act
of 2003 “Section B: Human Health and Environmental Benefits.” In that analysis,
EPA concludes that only 45 counties (27 counties for the 8-hour ozone standard and
18 for the PM, s standard) will remain in non-attainment out of a total of 419 coun-
ties deemed to be in non-attainment based on 1999 to 2001 data. This represents
close to a 90 percent reduction in the number of non-attainment areas. Please ex-
plain to the Committee which set of estimates provides the most accurate prediction
of nonattainment counties likely to remain based on existing information?

Response. In general, EPA’s most recent modeling estimates are based on more
up-to-date air quality and emissions data and improved modeling systems. The esti-
mates in EPA’s 2003 analysis are EPA’s best estimates of how many counties will
attain the standards or continue to monitor non-attainment in 2020 under the provi-
sions of the Clear Skies Act of 2003.

Question 2. Of the 45 counties that will remain in non-attainment, please list the
counties and provide information on when the Agency expects that these counties
will reach attainment based on the Agency’s current models. For each county, please
include information on the deadline assigned to the county in the recently promul-
gated implementation rules for the 8-hour and the PM, s standards. How many of
these counties does EPA believe. will not attain the standard by their assigned
deadline based on the Agency’s current models?

Response. The Clean Air Act requirement that states meet the National Ambient
Air Quality Standards (NAAQS) is unchanged in Clear Skies legislation. By pro-
viding national and regional reductions in pollution, Clear Skies would assist local
areas in reaching attainment. However, EPA cannot predict when some counties
will actually reach attainment, because EPA’s modeling does not take into account
the local-level controls that could be adopted by areas to help them reach attain-
ment. Clear Skies modeling may predict that a county will monitor non-attainment
in 2020 with existing control programs and the Clear Skies Act of 2003 power sector
reductions; however, the county must attain the air quality standards through impo-
sition of local or State-level controls.

There are 38 counties in all that EPA projects will not meet the standards in 2020
without adoption of state or local control measures: 27 counties projected to monitor
non-attainment for 8-hour ozone and 18 counties projected to monitor in non-attain-
ment for PM, s (see table below). Seven of these counties are projected to monitor
nonattainment for both pollutants. The attainment deadlines for these 38 counties
depend on several factors.

All PM, s non-attainment areas are required to attain the standards “as expedi-
tiously as practicable” and no later than 5 years from the effective date of designa-
tion, 1.e., April 2010. The Administrator may grant an area an extension from 1 to
5 years (i.e., up to April 2015) based on the severity of the air quality problem and
the availability of emissions reduction options.

The attainment deadlines for the 8-hour ozone non-attainment areas depend on
whether they are subject to Subpart 1 or Subpart 2 of the Clean Air Act. All 27
of these counties are subject to Subpart 2 of the Clean Air Act. Subpart 2 ozone
non-attainment areas are classified according to the severity of their pollution prob-
lem. They must attain as expeditiously as practicable but no later than the max-
imum deadlines listed in the ozone implementation rule. These deadlines are the
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following number of years after the effective date of designation (which was 6/15/
04 for each of the 27 areas):

Marginal - 3 years after designations, or 2007

Moderate - 6 years after designations, or 2010

Serious - 9 years after designations, or 2013

Severe - 15 or 17 years after designations, or 2019 or 2021

Extreme - 20 years after designations, or 2024

For each of the 27 Subpart 2 counties which are projected to monitor nonattain-

ment for ozone in 2020 based on Clear Skies and existing control programs alone,
the maximum statutory attainment date is listed in the table below. To meet these
attainment deadlines, States will have to impose additional controls. The Adminis-
trator may grant up to two one-year extensions of the attainment deadlines for any
PM, 5 or 8-hour ozone non-attainment area that has experienced only a minimal
number of exceedances in its attainment year and for which the State has met all
the requirements in its State implementation plan for the relevant area. In addition,
if the State believes the area cannot attain by the maximum attainment date, the
State may request that the area be reclassified to a higher classification, which
would give it a later attainment date.

PM,.s: Counties pro- | Ozone: Counties pro- Both: Counties pro-
natanmentn | roratanmont w/ | doncattanment p | Maimun sttutoy
STATE COUNTY 2020 w/Clear Skies Clear Skies + exist- 2020 w/Clear Skies attainment date for
+ existing programs ing programs THUS + existing programs ozone Subpart 2
THUS must take local | must take local ac- | THUS must take local counties
action tion action
AL Jefferson Co .. 1
CA Fresno Co .. 1 1 1 2013
CA Kem Co ..... 1 1 1 2013
CA Merced Co ..... 1
CA Stanislaus Co 1
CA Tulare Co ...... 1
CA Los Angeles Co . 1 1 1 2021
CA San Bernardino Co 1 1 1 2021
CA Orange Co ..... 1 1 1 2021
CA Riverside Co . 1 1 1 2021
CA San Diego Co 1
GA De Kalb Co 1
GA Fulton Co 1
IL Cook Co 1
Mi Macomb Co I | 2010
Mi Wayne Co ...coevveerrrerrnnns 1 1 1 2010
OH Cuyahoga Co ... 1
OH Jefferson Co .. 1
PA Allegheny Co ..... 1
CA Ventura Co 1 2010
CT Fairfield Co 1 2010
CT Middlesex Co 1 2010
CT New Haven Co 1 2010
NJ Hudson Co 1 2010
NJ Hunterdon Co 1 2010
NJ Middlesex Co 1 2010
NY Bronx Co 1 2010
NY Richmond Co 1 2010
NY Westchester Co 1 2010
NJ Camden Co 1 2010
NJ Gloucester Co 1 2010
NJ Mercer Co 1 2010
NJ Ocean Co 1 2010
PA Bucks Co 1 2010
PA Montgomery Co 1 2010
™ Galveston Co 1 2010
™ Harris Co 1 2010
WI Kenosha Co 1 2010
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Question 3. S. 150, the Clean Power Act requires a 90 percent reduction in mer-
cury emissions by 2010 with no emission trading. If units are not allowed to trade
emissions, what would happen to individual units that cannot reduce emissions by
90 percent? How many coal-fired units are at risk of not being able to reliably meet
a 90 percent reduction requirement by 20107

Response. Mercury specific control technologies are not expected to provide 90%
control on all key combinations of coal type and control technology in this time-
frame. Power companies and technology vendors, with substantial support from the
Department of Energy (DOE), are working to develop and commercialize tech-
nologies that are specifically designed to control mercury emissions from coal-fired
power plants. One of the most promising technologies is Activated Carbon Injection
(ACI). However, except for testing purposes, no coal burning power plant is using
ACI or any other technology designed to control mercury emissions. A limited num-
ber of full-scale ACI evaluations have been conducted for short periods of time on
units representing a fraction of the boiler population. DOE is now implementing a
second phase of field testing, focusing on longer-term, full-scale field-testing on a
wide range of coal and device configurations. These longer-term tests will provide
information important to subsequent commercial demonstration projects. Once ACI
is commercially available, additional time will be necessary to enable this tech-
nology to be deployed widely in the power sector.

Thus, there could be a significant number of units that would be unable to comply
with a 90 percent reduction by 2010 and would likely shut down. The Energy Infor-
mation Administration (EIA) analysis shows that the early timing and stringency
of the emissions limits in the Clean Power Act combined with the birthday provision
in the bill leads to the largest resource cost and electricity price impacts among the
three bills they modeled in May 2004 (S.1844, S.843 and S.366)1. The stringent
emission caps, particularly the CO, cap, cause a large decline in coal generation.
New coal capacity additions through 2025 would amount to only 3 gigawatts under
the Jeffords bill, and nearly 125 gigawatts of existing coal plants would be retired.
Relative to the reference case2, coal generation would be 35.3 and 54.7 percent lower
in 2010 and 2025, respectively, under the Jeffords bill. Coal production tracks this
decline. Relative to the reference case, coal production declines by 623.4 million tons
(45.4 percent) in 2020 and 771.6 million tons (50.4 percent) lower in 2025.

Question 4. Does EPA believe there is sufficient data, including full-scale test re-
sults of sufficient duration, to say with confidence that there are now commercially
available technologies for lignite or sub-bituminous coal plants that can reliably
achieve a 90 percent reduction in mercury emissions? Is EPA aware of any vendors
that have guaranteed a 90 percent reduction in mercury emissions from either lig-
nite or sub-bituminous powered coal plants? If there are guarantees available, how
substantial are the penalties for failure to achieve the performance requirement?
What would happen to the utility versus the vendor if the performance level was
not achieved under legislative proposals, such as the Clean Power Act of 2005?

Response. Power companies and technology vendors, with substantial support
from the DOE, are specifically working to develop and commercialize technologies
that are designed to control mercury emissions from coal-fired power plants. One
of the most promising technologies is Activated Carbon Injection (ACI). However, ex-
cept for testing purposes, no coal burning power plant is using ACI or any other
technology designed to control mercury emissions because the technology has not
been fully demonstrated. A limited number of full-scale ACI evaluations have been
conducted for short periods of time on units representing a small fraction of the boil-
er population. DOE is now implementing a second phase of field testing, focusing
on longer-term, full-scale field-testing on a wide range of coal and device configura-
tions. These longer-term tests will provide information important to subsequent
commercial demonstration projects. Once ACI is commercially available, additional
time will be necessary to enable this technology to be deployed widely in the power
sector.

In terms of guarantees, assumption of risk is a contractual arrangement between
the seller (vendor) and purchaser (utility). The level of risk a vendor will be willing

1 Analysis of S. 1844, the Clear Skies Act of 2003; S. 843, the Clean Air Planning Act of 2003;
and S. 366, the Clean Power Act of 2003, May 2004, Energy Information Administration, Office
of Integrated Analysis and Forecasting, U.S. Department of Energy.

2The reference case in the EIA May 2004 analysis is based on the reference case in the An-
nual Energy Outlook 20041, and it incorporates final regulatory action under existing laws.
However, consistent with standard EIA practice requiring policy neutrality in baseline projec-
tions, it does not include pending or proposed actions at the time of the analysis, such as stand-
ards for mercury emissions from power plants or actions that might be taken to comply with
the revised National Ambient Air Quality Standards for ozone and fine particulates.
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to assume is unknown as this is a matter that would be subject to negotiation be-
tween the contracting parties, however, failure of the utility to comply with Clear
Skies requirements would subject the company to serious penalties.

Question 5. If legislation does not pass and if litigation delays the implementation
of the CAIR rule, how much more costly will it be for states and locals areas to at-
tain the 8-hour ozone and PM, s standards? How likely will it be that more areas
will fail to meet their attainment deadlines? Will these areas be forced to bump-
up to higher categories in order to avoid sanctions? What would happen to areas
that are unable within the next three years to submit an implementation plan that
can demonstrate attainment by the required deadline?

Response. We do not know how much more costly it would be for states and local
areas to attain the 8-hour ozone and PM, s standards if litigation delays the imple-
mentation of CAIR and legislation does not pass nor can we predict how likely it
would be that areas would fail to meet their attainment dates or whether ozone non-
attainment areas would be forced to bump up to a higher classification in the event
of litigation delaying implementation of CAIR. Our experience with passage of the
Acid Rain Program and the NOx SIP Call illustrate our preference for legislation
instead of rulemakings. Litigation did not delay the Acid Rain Trading Program at
all, while litigation did delay the NOx SIP Call over a year in most states and even
longer in other states.

If EPA determines that a state fails to submit within three years of designation
an implementation plan that demonstrates attainment by the required deadline, or
if EPA disapproves a submitted plan, then two sanction clocks would start. Eighteen
months after the clock is started, if the State has not submitted the plan where EPA
found it had failed to do so, or if EPA has not approved a plan where it has dis-
approved the submission, sources in the area subject to the nonattainment new
source review requirements would be subject to an increased offset requirement. If
the deficiency has still not been corrected, six months later, the area would be sub-
ject to limitations on federal highway funding. In addition, EPA is required to pro-
mulgate a Federal Implementation Plan (FIP) no later than 24 months after it has
found the state failed to submit the plan or it has disapproved the plan and that
obligation remains until EPA has approved the required plan. EPA may grant ex-
tension(s) of the attainment deadline for Subpart I ozone nonattainment areas and
all PM, 5 nonattainment areas (which are also covered under Subpart 1 of the Clean
Air Act) for up to 5 years beyond the original 5-year attainment deadline if in its
attainment demonstration, the state justifies such an extension based on the sever-
ity of the pollution in the area and the availability and feasibility of control meas-
ures.

Question 6. In your testimony, you state that mandatory caps on CO, emissions
will not produce a favorable economic climate for investing in new clean coal tech-
nologies, such as IGCC, which are more efficient (less CO, producing) and which
hold the potential of allowing for future sequestration of CO, emissions. You also
state, however, that these technologies are significantly more expensive to build
when compared to traditional fossil fuel or nuclear powered electricity. What is the
Administration currently doing to encourage the adoption of technologies, such as
IGCC? How important is regulatory certainty to encouraging the construction of
IGCC and other comparable next generation clean coal technologies?

Response. Under Clear Skies, the power sector will spend more than $52 billion
to install, operate, and maintain pollution abatement technology on both old and
new power plants. The cap-and-trade system encourages investment in innovative
pollution control technologies as we have seen under the Acid Rain Trading Pro-
gram.

This investment future is enhanced by DOE’s Office of Fossil Energy research
and, through programs such as FutureGen, development of future gasification con-
cepts that offer significant improvements in efficiency, fuel flexibility, and econom-
ics. Tomorrow’s IGCC plants could conceivably process a wide variety of low-cost
fuels, handling not only coal but also biomass, municipal and other solid wastes, or
perhaps combinations of these feed stocks. DOE is currently investigating new gasi-
fier configurations that can adapt to variances in fuel composition, heating values,
ash content, and other factors. DOE is also working with its private sector partners
to develop a new, potentially low-cost configuration for a future gasifier-based ad-
vanced circulating fluidized-bed technology. Finally, DOE is looking to develop
lower-cost ways to produce the oxygen used in the gasification process, including use
new innovations in ceramic membranes to separate oxygen from the air at elevated
temperatures.

In addition, significant improvements in overall project economics can be obtained
through actions to make the siting and permitting of IGCC plants more predictable
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and efficient. Pursuant to Executive Order 13212, the Task Force on Energy Project
Streamlining has begun a review of existing Federal permitting processes to identify
potential opportunities to make such processes more efficient, and is consulting with
States and interested private parties in an effort to reduce the barriers to deploy-
ment for IGCC and comparable clean coal technologies.

RESPONSES OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTIONS FROM
SENATOR LAUTENBERG

Question 1. Eight million New Jerseyans live where ozone health standards are
being violated, yet one-third of our ozone comes from upwind. Why does this bill
iclakelz }f{)way my state’s ability to reduce out-of-state pollution that threatens our

ealth?

Response. Changes to the Clean Air Act interstate transport provisions are de-
signed to ensure that transported pollution is controlled from the power sector and
preserve the flexibility and cost-effectiveness of the trading program. Clear Skies re-
ductions are greater or equal to the reductions over the next decade that could be
requested of downwind states that submitted petitions today. This is why the Presi-
dent’s Clear Skies legislation would not subject affected units to additional reduc-
tions as a result of section 126 petitions until 2012.

The cap and trade approach to reducing emissions from the power generating sec-
tor is the most efficient and effective route to reduce transported air pollution from
this sector. The Acid Rain Trading Program’s outstanding success demonstrates the
benefits of this approach. Clear Skies provides the power generation sector with cer-
tainty about upcoming regulations and promises the public a mandatory program
to reduce air pollution.

Question 2. About 10 percent of New Jersey’s school kids have asthma, and about
150,000 of them are hospitalized each year. Why does “Clear Skies” let industry off
the hook for meeting the health standards until 2025 or even later? Does the presi-
dent believe that we should aim to still protect the health of our children?

Response. The Clean Air Act air quality goals, the National Ambient Air Quality
Standards (NAAQS), are unchanged under the Clear Skies proposal. New Jersey is
required to put in place a State Implementation Plan that will bring New Jersey
into attainment with the new NAAQS for ozone and fine particulate matter on time.
Clear Skies, by mandating enforceable emission caps for power plants, will help
New Jersey attain these air quality standards.

Clear Skies will provide significant air quality benefits to Northeastern states.
Interstate ozone transport would be significantly reduced under these cap levels.
The proposal recognizes the unique circumstances of various regions of the country
while retaining the economic benefits of national emission allowance markets. The
SO, and NOx reductions required under Clear Skies in those states having or con-
tributing to ozone nonattainment will address the problem of ozone and particulate
matter nonattainment and transport on or ahead of schedule.

Question 3. I'm sure you’ve taken your family to one of our national parks, where
most of us expect to enjoy fresh air and beautiful vistas, yet shockingly the air in
many of our National Parks is hazy and doesn’t meet the ozone health standard (In-
cluding Yosemite, the Great Smoky Mountains, and Shenandoah). Why does Clean
Skies remove the Clean Air Act’s special protections for national parks?

Response. Due to Clear Skies and the suite of diesel rules, major parks in the east
are expected to come into attainment for smog by 2015, to see substantial improve-
ments in visibility, and reductions in acid rain. The Department of Interior and the
National Park Service have been working collaboratively with EPA, States, Tribes,
and stakeholders for many years to develop comprehensive pollution control strate-
gies that will benefit the national parks.

Clear Skies will modify certain Clean Air Act programs and retain important en-
vironmental backstops. Given the substantial and cost effective improvements in re-
gional pollution which the President’s Clear Skies Act could achieve, it is appro-
priate to consider ways to streamline the regulatory process for sources affected by
the caps, while still providing appropriate protection for class I areas such as na-
tional parks. Accordingly, the President’s Clear Skies legislation simplifies new
source review because the Clear Skies mandatory caps and 70% reduction make
such programs largely redundant. At the same time, the legislation maintains the
requirement that new or modified sources be assessed as to whether they would af-
fect any air quality related values, including visibility, in class I areas. Because the
major visibility impacts of well controlled single sources occurs relatively near the
source, the requirement is limited to facilities located within 50 km of the area.
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RESPONSE OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTION FROM
SENATOR VOINOVICH

Question 1. Some critics of Clear Skies claim that it is less stringent than existing
law, and they advocate simply for the Clean Air Interstate Rule and Clean Air Mer-
cury Rule. Is existing law better for the environment and are the rules better than
Clear Skies legislation?

Response. Clear Skies is not less stringent than existing law. Clear Skies does not
change the new, more stringent health-based air quality standards that the federal
government set and the states must now meet. What Clear Skies provides is an ef-
fective tool to help the states get there with certainty. Clear Skies will significantly
expand the Clean Air Act’s most innovative and successful program in order to cut
power plant pollution of sulfur dioxide, nitrogen oxides and, for the first time, mer-
cury by 70 percent in two phases. These cuts in pollution will provide substantial
health benefits, prolonging the lives of thousands of Americans annually, and im-
proving the conditions of life for hundreds of thousands of people with asthma, other
respiratory illnesses, and heart disease.

Clear Skies will produce these health benefits with greater certainty than the
Clean Air rules because Clear Skies imposes a mandatory, permanent, multi-pollut-
ant cap on emissions from more than 1,300 power plants nationwide, reducing pollu-
tion by as much as 9 million tons annually at full implementation.

RESPONSES OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTIONS FROM
SENATOR BAuUcUS

Question la. Will Clear Skies provide adequate incentives for the construction of
new, cleaner coal-fired power plants? If yes, why and how? How many new coal
plants are projected to come on-line under Clear Skies versus the status quo?

Response. Analyses by the Energy Information Agency (EIA) and the Environ-
mental Protection Agency (EPA) show that Clear Skies helps maintain coal as an
important fuel source. EIA and EPA both predict increases in coal production. ETA
analysis shows, under the Clear Skies bill modeled in May 2004, that new coal ca-
pacity additions through 2025 amount to 92 gigawatts under Clear Skies compared
to 108 gigawatts in the reference case. EIA projections show an increase under
Clear Skies of new, cleaner, more efficient Integrated Gasification and Combined
Cycle (IGCC) additions to nearly 26 gigawatts compared to the reference case projec-
tion of only 14 gigawatts of IGCC capacity additions by 2025. Both EIA and EPA
projections show that power generators are expected to rely primarily on the addi-
tion of emissions control equipment to comply with the emission caps—Ilittle fuel
switching from coal to natural gas is projected. In fact, EPA modeling projects that
coal-fired generation will increase 9% by 2020 compared to 2003 levels. When EPA
modeled Clear Skies with EIA assumptions for natural gas prices and electricity
growth, coal-fired generation was projected to increase by roughly 54% compared to
2003 levels. The EPA 2003 analysis of Clear Skies shows that approximately 5.2
gigawatts of coal-fired capacity comprised mostly of small units under 100
megawatts will no longer be economic to maintain. Using EIA assumptions for nat-
ural gas prices and electricity growth leads to about 0.4 gigawatts of coal-fired ca-
pacity that is no longer economic to maintain. EIA and EPA also project a small
effect on national electricity prices under Clear Skies.

To compare, EIA’s May 2004 analysis shows that fewer new coal plants will be
constructed under the Carper bill than under the Inhofe Clear Skies bill and the
reference case. New coal capacity additions through 2025 range from 21 gigawatts
to 35 gigawatts under the Carper bill analysis. Under the Jeffords bill, new coal
plant additions are much lower while retirements are higher compared to the ref-
erence case. New coal capacity additions through 2025 amount to only 3 gigawatts
under the Jeffords bill, and nearly 125 gigawatts of existing coal plants are retired.

Question 1b. Could and/or should Clear Skies be improved to provide greater in-
centives for new coal-fired plants, and do more to encourage the retirement of older,
less efficient facilities with no pollution controls? Can the Administration rec-
ommend any proposals along these lines?

Response. Clear Skies is designed to cut emissions from the power sector thus as-
sisting the states in meeting new stringent air quality standards for ozone and par-
ticulate matter while ensuring a diverse energy future for the U.S., including coal
use.

Flexibility of compliance choices for the power sector, maintenance of fuel diver-
sity, and the cost savings passed on to consumers through low electricity prices are
the benefits of the approach taken in Clear Skies, particularly when compared with
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the other proposals that support more stringent targets, shorter compliance periods,
or command and control regulatory approaches. Low electricity prices are main-
tained under Clear Skies. EPA and EIA analysis shows that the power sector will
rely heavily on emission control technologies under Clear Skies to meet the caps;
EPA’s analysis of the Clear Skies Act of 2003 projected that 80 percent of coal-fired
capacity would have either SO, or NOx controls by 2020. Emissions trading will pro-
vide flexibility to the sector to keep their resource costs low. Coal is maintained as
an important fuel source, thereby avoiding excessive pressure on natural gas prices;
EPA and EIA both predict coal generation will grow under Clear Skies and natural
gas consumption under Clear Skies tracks the reference case.

In addition, President Bush pledged during the 2000 campaign to invest $2 billion
over 10 years to fund research into clean coal technologies and is on track to exceed
that goal by more than 50%. The 2006 Budget provides $286 million, an increase
of $13 million over 2005 enacted levels, for the President’s Coal Research Initiative
to improve the environmental performance of coal power plants by reducing emis-
sions and improving efficiency. This includes:

e $68 million for the Clean Coal Power Initiative, of which $18 million is allocated
to continue development of FutureGen, the coal-fueled, near-zero—emissions elec-
tricity and hydrogen generation project announced by the President in February
2003;

e A commitment to FutureGen beyond 2006, by proposing a $257 million advance
appropriation for 2007 to provide the Federal share of FutureGen for several years;
and

e $218 million for research and development of other clean-coal technologies, such
as Integrated Gasification Combined Cycle systems, carbon sequestration, and next-
generation turbines.

Question 1c. How will Clear Skies promote the deployment of advanced clean coal
technologies, like IGCC, that currently face barriers to commercialization? Please be
specific.

Response. Under Clear Skies, the power sector will spend more than $52 billion
to install, operate, and maintain pollution abatement technology on both old and
new power plants. The cap-and-trade system encourages investment in innovative
pollution control technologies as we have seen under the Acid Rain Trading Pro-
gram.

This investment future is enhanced by DOE’s Office of Fossil Energy research and
development of future gasification concepts that offer significant improvements in
efficiency, fuel flexibility, and economics. Tomorrow’s IGCC plants could conceivably
process a wide variety of low-cost fuels, handling not only coal but also biomass, mu-
nicipal and other solid wastes, or perhaps combinations of these feed stocks. DOE
is currently investigating new gasifier configurations that can adapt to variances in
fuel composition, heating values, ash content, and other factors. DOE is also work-
ing with its private sector partners to develop a new, potentially low-cost configura-
tion for a future gasifier-based advanced circulating fluidized-bed technology. Fi-
nally, DOE is looking to develop lower-cost ways to produce the oxygen used in the
gasification process, including use new innovations in ceramic membranes to sepa-
rate oxygen from the air at elevated temperatures.

In addition, significant improvements in overall project economics can be obtained
through actions to make the siting and permitting of IGCC plants more predictable
and efficient. Pursuant to Executive Order 13212, the Task Force on Energy Project
Streamlining has begun a review of existing Federal permitting processes to identify
potential opportunities to make such processes more efficient, and is consulting with
States and interested private parties in an effort to reduce the barriers to deploy-
ment for IGCC and comparable clean coal technologies.

Question 2. How many facilities nation-wide that currently have not installed any
pollution control equipment will install some form of pollution control equipment
under Clear Skies? Where are the majority of these facilities located?

Response. EPA’s analysis of the Clear Skies Act of 2003 projects that an addi-
tional 270 units that currently do not have any advanced pollution controls to re-
duce emissions of SO, and NOx will install controls to meet the emission reduction
requirements of Clear Skies. Currently, roughly 55 percent of coal-fired capacity
does not have advanced pollution controls for either SO, or NOx removal (i.e., a
scrubber or SCR). EPA’s analysis of the Clear Skies Act of 2003 projected that 80
percent of coal-fired capacity would have either SO, or NOx controls by 2020. The
additional pollution controls projected to be installed for Clear Skies are geographi-
cally dispersed throughout the country. Clear Skies results in emission reductions
where they are needed most and where they will have a high impact on attainment
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of air quality standards; in the highest emitting regions of the country such as the
Mid-West, the Mid-Atlantic, and the South.

Question 3a. Specifically, how will Clear Skies impact Montana coal production
compared to the status quo? This includes Montana coal shipped out-of-state, as
well as Montana coal consumed in-state for power production. Please explain your
answer. If Clear Skies maintains current production levels, or decreases production,
please explain how that outcome might be changed.

Response. Although we have not performed similar analysis for S.131, EPA’s 2003
analysis of the Clear Skies Act of 2003 projected that that coal production in Mon-
tana will increase from today’s production levels.

Question 3b. How will S. 131 impact air quality in Montana?

Response. Although we have not performed similar analysis for S. 131, EPA mod-
eling of the President’s 2003 Clear Skies Act projected that all counties in Montana
would meet the 8-hour ozone and fine particle standards by 2020. Lincoln County
would be brought into attainment with the fine particle standards by 2020 under
existing programs. In addition, Clear Skies would reduce fine particle concentrations
throughout the state and would prevent degradation of visibility in Montana’s
parks, ensure nitrogen deposition does not increase, and reduce mercury deposition.

Question 4. 1 understand that EPA staff has verified an analysis performed by
Westmoreland Resources, Inc. (WRI) that shows that market pressure created by
implementation of Title IV of the Clean Act (CAA) will force the closure of the
Absaloka Mine, owned by the Crow Tribe and operated by WRI. The market advan-
tage that the Crow coal has had is that it is 300 miles closer by rail to customers
in the Midwest than other producers of western low-sulfur coal. As successive
phases of the Clean Air Act have been implemented, the Crow have lost customers
to the point where now it has one customer who purchases 90% of the mine’s pro-
duction. This customer operates a scrubbed plant which emits SO, below its per-
mitted levels and is among the lowest emitting coal plants in the country. Losing
this customer would close the mine.

Please confirm this verification.

Response. EPA agrees that the rising price of Title IV allowances is predicted to
encourage the owners of the unit that the Crow Tribe is supplying to switch to a
lower sulfur coal. Representatives of the Crow Tribe have explained to EPA that
they are investigating other customers, including a new nearby coal plant and the
possibility of building a plant on the reservation. EPA has not done any analysis
of these scenarios or their impact on the Crow Tribe’s mine.

Question 5. I also understand that EPA staff agreed with the WRI analysis show-
ing that granting the Crow Tribe and WRI relief will have negligible impacts on the
SO, emissions of the primary surviving customer of the Absaloka mine. This cus-
tomer operates a scrubbed plant in the Midwest that emits SO, below its permitted
levels. This customer will coal source switch for economic purposes only—no tan-
gible environmental gain will be had for closing the Crow Nation’s main source of
income. This relief will not increase emissions; switching coal will decrease emis-
sions in a negligible amount.

Please confirm this verification.

Response. According to the information provided by the Crow Tribe, the switch
to lower sulfur coal would result in about a 50% reduction in emissions (11,000
tons). EPA has not analyzed the environmental benefits of that reduction. However,
this switch to low sulfur coal would not produce a net nationwide increase in emis-
sions, since the customer would presumably free-up allowances for sale on the mar-
ket. The impact of specific relief to the tribe on emissions at the customer’s plant
and the cap-and-trade program in general would depend on the nature of the relief
being provided.

Question 6. What has been the cumulative net cost (total cost minus the value
of allowances distributed to them) of compliance incurred by electric generating unit
owners under Title IV of the Clean Air Act Amendments of 19907

Response. The costs of Title IV are not typically estimated in this manner. Several
outside experts have provided estimates of the cost of Title IV, and their estimates
of the annualized costs of Title IV are in the range of $1 billion to $3 billion for
2010 when the program is to be fully implemented. OMB’s 2003 Report to Congress
on the Costs and of Federal Regulation reports EPA estimates that annual cost of
Title IV’s SO» reductions ranged between $1.1 billion and $1.9 billion (2001$); EPA
estimates of the NOx program’s annual costs added $0.4 billion.

Question 7. How will S.131 impact visibility in National Parks and other Public
Lands, and on air quality in existing Class I areas? What is the scientific basis for
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setting a 51 kilometer distance from Class I areas beyond which advanced pollution
control requirements would not be required for new or modified sources? How does
this distance comport with the requirements?

Response. Although EPA has not analyzed how S. 131 would impact visibility in
National Parks and other public lands or air quality in existing Class I areas, EPA’s
analysis of the effects of the President’s Clear Skies legislation on visibility in these
areas and found that the Clear Skies Act of 2003 would benefit the ecosystems and
air quality in national parks across the country, especially in the eastern states.

The 2003 analysis projected benefits due to improvements in visibility in National
Parks and Wilderness areas in many Class I areas in the Southeast (including
Shenandoah and Great Smoky Mountain National Parks), the Southwest, and Cali-
fornia. The reductions in acid rain, eutrophication, mercury deposition and regional
haze from Clear Skies would also improve these resources. By addressing air pollu-
tion from a regional perspective, the transport of air pollution into national parks
and wilderness areas would be reduced. We expect that S. 131 would have similar
types of benefits to National Parks and Class I areas.

Clear Skies would require all new facilities governed by Clear Skies to have, at
a minimum, the level of modern pollution controls as specified in section 481 (Na-
tional Emission Standards for Affected Units). Subsequent review by the Federal
Land Manager of facilities within the 50 km of a National Park or other Class I
f\rea\1 Wf?‘uld ensure a review of potential impacts of new sources to avoid significant
ocal effects.

RESPONSES OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTIONS FROM
SENATOR OBAMA

Question 1. Section 407()(1)(A): Please provide an estimate of the number of
sources in Illinois that could potentially opt-in under this provision and specifically
which hazardous air pollutants these sources may be withdrawing from regulation
under Section 112 of the Clean Air Act. Please also provide an estimate of the
amount of these pollutants that could be emitted under this provision and compare
it with current emissions as currently regulated.

Response. We cannot provide this data at the State level, because EPA only esti-
mates emissions from source categories at the national level.

Question 2. What safeguards could be added to Clear Skies to ensure the trading
process does not create mercury hot spots?

Response. The Agency believes that a cap and trade system, coupled with States’
a]loility to control sources further, will effectively address any local risks from power
plants.

EPA analysis suggests that large coal-fired utility units—those that tend to have
relatively high emissions of the type of mercury that can deposit locally—have
greater local-scale deposition footprints than medium-sized and smaller coal-fired
utility units. The trading of allowances is likely to involve large utility units control-
ling their emissions more than required and selling allowances to smaller units,
rather than the reverse scenario. This prediction arises from the basic economics of
capital investment in the utility industry. Under a trading system where the firm’s
access to capital is limited, where the up-front capital costs of control equipment are
significant, and where emission-removal effectiveness (measured in percentage of re-
moval) is largely unrelated to plant size, it makes more economic sense for the util-
ity company to allocate pollution-prevention capital to its larger facilities than to the
smaller plants. Any economies of scale of pollution control investment will result in
investment at the larger plants.

Second, the types of mercury that are deposited locally are controlled by the same
equipment that controls criteria air pollutants (fine particles, SO,, and NOx). As
utilities invest in equipment to comply with the Clear Skies SO, and NOx require-
ments, the Agency expects a “co-benefit” in mercury controls as particulate controls,
scrubbers, and SCR systems are installed on an increasing percentage of coal-fired
utility units. The type of mercury that is most difficult to control is the elemental
form of mercury that is most likely to be transported long distances from utility
units. Effective control of this type of mercury may require significant investment
in mercury-specific control technologies that are now only in the development stage.
Considering the economies of mercury trading, utility units that have significant
emissions of the elemental mercury may become buyers of allowances from plants
that can cost-effectively control mercury. Consequently, the economics of the trading
system are likely to favor controls of mercury that are likely to be deposited locally,
thereby reducing any local hot spots. In addition, Clear Skies does not change Clean
Air Act authority that allows States to adopt more stringent performance standards.
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Question 3. How will Clear Skies help states meet Clean Water Act requirements
for impaired water bodies?

Response. EPA analysis of the environmental impacts of the Administration’s
Clear Skies Act of 2003 projected that the required reductions in emissions of SO,
NOx, and mercury would result in significant reductions in acid deposition and dep-
osition of nitrogen and mercury. All three types of deposition are responsible for or
contribute to water quality impairments. EPA’s 2003 modeling of Clear Skies shows
that implementation of Clear Skies would virtually eliminate chronic acidification
in Adirondack lakes and improve other areas of the Northeast and Southeast.

Question 4. Under Clear Skies Illinois may have difficulty demonstrating attain-
ment for the new 8-hour ozone and PM, s standards. Please provide an analysis of
other source categories that that can help Illinois meet these deadlines at a cost
comparable to power plant reductions?

Response. EPA’s analysis shows that reductions from power plants are currently
the most cost-effective measures that can be taken to demonstrate attainment for
the new 8-hour ozone and PM, s standards. EPA does not have comprehensive cost-
effectiveness information for ozone precursors (NOx and VOC), direct PM,s, and
PM, 5 precursors (SO,, NOx, VOC). Also, the cost-effectiveness of measures will vary
from state to state depending on measures already in place. Moreover, it is difficult
to rank measures by cost effectiveness ($/ton) when comparing direct PM, s sources
with sources whose emissions form PM, s only after reactions occur in the atmos-
phere. However, the local reduction measures listed below may help Illinois meet
their deadlines.

For the proposed CAIR rule, EPA conducted an analysis of available local meas-
ures (see pp 46 to 56 of http://www.epa.gov/air/interstateairquality/tsd0162.pdf). The
following measures, taken from this study, are examples of options states have the
power to adopt as part of Implementation Plans under current law and under S.
131:

Examples of direct PM measures:

1. Programs to require or encourage retrofit controls for on-road, off-road, and
stationary source diesel engines.

2. Programs to curtail use of woodstoves on high-PM days and to encourage re-
placement of older high-emitting woodstoves with cleaner-burning woodstoves.

3. Emissions limitations (for example RACT for major sources) for industrial
sources of PM; s.

4. Regulations to ban open burning of refuse, and programs to improve enforce-
ment of bans which are already in place.

Examples of SO, reduction measures for categories other than electric power gen-
eration:

5. Emissions limitations for coal-fired industrial boilers.

6. Greater emission reductions for petroleum refineries.

7. Emission limitations for sulfuric acid plants not currently meeting NSPS
standards.

Examples of NOx reduction measures for categories other than electric power gen-
eration:

8. Emission limitations reflecting low NOx burners for industrial boilers.
9. Requirements for emission reductions from cement kilns.
10. RACT measures for major sources of NOx.

Examples of VOC control measures:

11. Adopt more stringent limits for architectural and industrial maintenance
coatings.

12. Requirements to prevent emissions from underground storage tanks at gaso-
line service stations.

RESPONSES OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS

Question 1. Please provide by February 16, 2005, for the Committee’s business
meeting at which Clear Skies is expected to be marked up, an Administration anal-
ysis of the substantive changes to current laws, regulations and programs made by
S. 131, if it were enacted, including the potential impact on state authorities.

Response. S. 131 would not affect a state’s ability to regulate sources within its
borders. The EPA does not have an analysis of all the other substantive changes
to current laws, regulations and programs made by S. 131.

Question 2. Please provide a list of the ten most cost-effective control options that
states have the power and authority to adopt, under current law and under S.131,
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as part of a State Implementation Plan to attain the ozone and PM,s NAAQS by
the deadlines specified in the Clean Air Act.

Response. The EPA does not have comprehensive cost-effectiveness information
for ozone precursors (NOx and VOC), direct PM> s, and direct PM, s precursors (SO,
NOx, VOC). Also, the cost-effectiveness of measures will vary from state to state de-
pending on measures already in place. Moreover, it is difficult to rank measures by
cost effectiveness ($/ton) when comparing direct PM, s sources with sources whose
emissions form PM, s only after reactions occur in the atmosphere.

For the proposed CAIR rule, EPA conducted an analysis of available local meas-
ures (see pp 46 to 56 of http:/www.epa.gov/air/interstateairquality/tsd0 162.pdf).
The following measures, taken from this study, are examples of options states have
j;she power to adopt as part of implementation plans under current law and under

. 131:

Examples of direct PM measures:

1. Programs to require or encourage retrofit controls for on-road, off-road, and
stationary source diesel engines.

2. Programs to curtail use of woodstoves on high-PM days and to encourage re-
placement of older high-emitting woodstoves with cleaner-burning woodstoves.

3. Emissions limitations (for example RACT for major sources) for industrial
sources of PM,s.

Examples of SO, reduction measures for categories other than electric power gen-
eration:

4. Emissions limitations for coal-fired industrial boilers.

5. Greater emission reductions for petroleum refineries.

6. Emission limitations for sulfuric acid plants not currently meeting NSPS
standards.

Examples of NOx reduction measures for categories other than electric power gen-
eration:

7. Emission limitations reflecting low-NOx burners for industrial boilers.
8. Requirements for emission reductions from cement kilns.
9. RACT measures for major sources of NOx.

Examples of VOC control measures:

10. Adopt more stringent limits for architectural and industrial maintenance
coatings.

11. Requirements to prevent emissions from underground storage tanks at gaso-
line service stations.

Question 3. Please compare the difference in lives saved or premature deaths
avoided and the number of people living in nonattainment areas as would occur be-
tween implementation of the Clean Air Interstate Rule as proposed and S.131 as
introduced for the following years: 2010, 2015, and 2020.

The Clean Air Act requirement that states meet the National Ambient Air Quality
Standards (NAAQS) is unchanged in Clear Skies legislation. By providing national
and regional reductions in pollution, Clear Skies would assist local areas in reaching
attainment of the air quality standards. Cap and trade systems have also been
shown to encourage early reductions in emissions. Such reductions could assist
areas with near-term attainment dates. EPA modeling of the President’s Clear Skies
legislation in 2003 shows dramatic attainment under the reductions. Of over 350
monitored counties which had violations, the 2003 analysis indicated that all but
38 counties would be in attainment by 2020 solely with operation of the Clear Skies
Act of 2003 and state and federal Clean Air Act programs already in existence. In
addition, of the counties that monitored nonattainment with the PM, s standard in
the 2003 analysis, about 70% were expected to come into attainment by 2010.
Should areas not come into attainment with these reductions from the power sector,
they will still have to take additional local steps. Depending on the area, the Clear
1Sk}iles reductions may make the burden on the need for additional local controls
ighter.

Question 4. If S. 131 were to be enacted as introduced, please describe the respon-
sibility that a designated “transitional area” would have to ensure that its pollution
did not cause or contribute to nonattainment in downwind areas, prior to and after
such designation?

Response. For transitional non-attainment areas, S. 131 does not change area spe-
cific requirements with respect to the need to address transport. Under S.131, all
areas-attainment, non-attainment, and transitional—would fall under the national
and regional caps that are intended to reduce power sector SO, and NOx contribu-
tions to transport affecting PM> s and ozone nonattainment. S. 131 would not elimi-
nate the fundamental requirements that sections 110 and 126 impose on States re-
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garding the need to address emissions from sources other than affected units under
S. 131 that contribute significantly to nonattainment in downwind states.

Question 5. According to EPA, the Clean Power Act, S. 150, when compared to
the predecessor of S. 131, would prevent 13,000 fewer lives from ending prematurely
in 2010, and 18,000 in 2015. Is that still accurate? How does S.131 compare to
S. 1844 or S.2815 in avoiding premature mortality?

Response. The Environmental Protection Agency (EPA) has not yet analyzed S.
131 with respect to the impact on statistical life. EPA has committed to provide this
information under S.131, S.150, S. 485, S. 843 and the Manager’s Amendment for
2010 and 2015.

However, as you know, the Clean Air Act requires that states meet Federal air
quality standards designed to protect human health. States must meet the new na-
tional, health-based air quality standards for ozone and PM, s standards by requir-
ing reductions from many types of sources. Clear Skies legislation and other multi-
pollutant bills provide a Federal program to cut emissions from the power genera-
tion sector. The reductions from the power sector are substantial and cost-effective,
so in many states, the reductions are large enough to meet the air quality stand-
ards. Some areas may need to take additional local actions. Depending on the area,
fhe 1Clear Slkies reductions may make the burden lighter on the need for additional
ocal controls.

Question 6. Why does the Administration’s Clear Skies proposal result in an in-
crease in greenhouse gas emissions from the power sector by 13% or by 425 million
tons in 2020 from today’s levels, according to EPA projections?

Response. Greenhouse gas emissions will increase from the power sector over the
next 15 years regardless of whether Clear Skies is enacted or not, as a result of
an expected 1.5-2.0% per year growth in electricity demand to support a growing
economy. Based on previous analysis of the Clear Skies Act of 2003, EPA believes
most of this electricity demand will meet with new natural gas and coal-fired gen-
eration plants, as fossil fuels are expected to remain the cheapest sources of elec-
tricity for the country. This expected increase in fossil-fired generation, and not
Clear Skies, is responsible for the projected increase in greenhouse gases in 2020.

The President’s Clear Skies proposal does not specifically address greenhouse gas
emissions from the power sector, but it will encourage cleaner, more efficient electric
generation technologies that produce fewer air pollutants and greenhouse gases
than technologies in use today. This approach is consistent with the President’s
overall aim to reduce the greenhouse gas intensity of the U.S. economy by 18% by
2012 compared to 2002, as the first step in a global, long-term effort to slow the
growth of our greenhouse gas emissions and, as science justifies, to stop and then
reverse the growth of emissions. The Bush Administration is carrying out a broad
range of innovative domestic and international policies and programs to achieve this
goal, and work in partnership with other developed and developing nations on a
common approach to addressing global climate change.

Question 7. A reasonable estimate of achieving attainment for the PM-, 5 standard
in all areas by the statutory deadline of 2010 is avoiding 25,000 premature deaths,
4,000 to 7,000 thousand heart attacks, and hundreds of thousands of asthma at-
tacks each year. Could you provide the Committee with an estimate of the total an-
nual health costs, including Medicare and Medicaid, associated with delaying attain-
ment of the national air quality standards in all currently designated nonattain-
ment areas by a year, and a separate estimate of the impact of the specific delays
fsn att;linment such as provided for in the designation of “transitional areas” in

. 1317

Response. We do not have an analysis that would allow us to provide the re-
quested estimates.

Question 8. The Energy Information Administration analysis (May 2004) from last
year says that Clear Skies (S.1844) never achieves a 70% reduction in emissions.
Do you agree with this analysis? If not, please describe the errors in that analysis
that need correction.

Response. In the Energy Information Agency (EIA) May 2004 analysis of S. 1844,
emissions of nitrogen oxides (NOx) are projected to fall to 1.79 million tons by 2025,
meeting the target called for in the bill. Projected emissions of sulfur dioxide (SO,)
and mercury (Hg) did not meet the bill’s emission cap targets by 2025. For SO, this
occurs in the analysis because power companies reduce emissions early by banking
18.81 million tons before the first phase of the program. Early reductions are one
of the most significant environmental benefits of a cap and trade program that al-
lows banking. The power sector would then use the banked allowances during the
Clear Skies compliance period. The bank balance is projected to fall to 12.33 million
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tons in 2017 and further to 5.11 million tons in 2025. In 2025, SO, emissions are
projected to be 3.62 million tons, 0.62 million tons above the 3.0 million ton cap that
began in 2018. EIA predicts that if the usage of banked allowances were to continue
at the rate seen between 2020 and 2025, the 5.11 million tons of banked allowances
remaining in 2025 would be exhausted in 2030 or 2031. It is highly likely that the
3.0 million ton cap would be reached soon after 2030-31. This gradual decline of
SO, emissions is consistent with the implementation of the Acid Rain program. For
Hg, the 15-ton cap called for in 2018 and beyond was not achieved because power
generators are expected to reduce their mercury emissions prior to 2010 to take ad-
vantage of the early credit program. Between 2004 and 2009, a total of 42 tons of
early reductions occurs because of the early credit program. Also, the $2,875.50 per
ounce ($35,000 per pound) allowance price safety valve is triggered. Hg emissions
in 2025 are projected to be 29 tons, 14 tons above the cap. If advancements in mer-
cury control technologies lower the costs of control, as expected, for most plants and
coals below the safety valve, then further reductions would occur.

Emissions banking results in early reductions as companies over-control their
emissions early in the program and bank allowances for future use. Banked allow-
ances can be used at any time so they provide flexibility for companies to respond
to growth and changing marketplace conditions over time and, although banking
can result in emissions above the cap level in the later years of the compliance pe-
riod, because the cap is permanent banking does not result in an increase in cumu-
lative emissions. This is an important trade-off for early reductions.

Question 9. As the Chairman of the Council on Environmental Quality, you have
the primary responsibility of ensuring the implementation of the National Environ-
mental Policy Act or NEPA. That Act requires all Federal agencies to include in
every recommendation or report on proposals for legislation and other major Federal
actions a detailed statement for the public by the responsible official on alternatives
to the proposed action. What alternatives did the Federal government present to the
public when it sent up Clear Skies for Congress’ consideration in July 2002 and
again in February 2003?

The President’s Clear Skies legislation was not subject to NEPA. NEPA requires
Federal agencies to prepare an environmental impact statement on “every rec-
ommendation or report on proposals for legislation or other major Federal actions
significantly affecting the quality of the human environment . . . .” 42 U.S.C.
§4332(2)(C). The President is not a Federal agency. (See 40 C.F.R. §1508.12 “Fed-
eral agency’ means all agencies of the Federal Government. It does not mean the
Congress, the Judiciary, or the President . . . .”) In this particular case, Congress
exempted federal agencies drafting legislation for the President from NEPA under
Section 7(c)(1) of the Energy Supply and Environmental Coordination Act of 1973,
15 U.S.C. §793(c)(1). (“No action taken under the Clean Air Act [42 U.S.C.A. § 7401
et seq.] shall be deemed a major Federal action significantly affecting the quality
of the human environment within the meaning of the National Environmental Pol-
icy Act of 1969.”) Moreover, the Constitution vests exclusively in the President the
authority to submit for the consideration of Congress such measures as he deems
necessary and expedient, and in aid of that function, the President may direct that
his subordinates in the executive branch provide him advice and assistance.

Notwithstanding NEPA requirements, the Administration has provided for the
public and for Congress’ consideration extensive modeling by EPA and EIA on the
President’s Clear Skies bill and other multi-pollutant alternatives such as Senator
Carper’s bill and your bill. Administrator Johnson has also committed to provide
further analysis of S.131, S.150, S.485, S.843 and the Manager’s Amendment per
his letter to Chairman Inhofe on May 26, 2005. Further, EPA proposed two
rulemakings, the Clean Air Interstate Rule and the Clean Air Mercury Rule, which
are similar to Clear Skies. These rulemakings included an extensive and detailed
technical analysis and lengthy public comment periods.

EPA and EIA Analyses of Clear Skies and Multi-pollutant Legislation

e EIA December 2000 “Analysis of Strategies for Reducing Multiple Emissions
from Power Plants: Sulfur Dioxide, Nitrogen Oxides, and Carbon Dioxide”

http://www.eia.doe.gov/oiaf/servicerpt/powerplants/pdf/sroiaf(2000)05.pdf

e EIA July 2001 (Congressman McIntosh request) “Analysis of Strategies for Re-
ducing Multiple Emissions from Electric Power Plants: Sulfur Dioxide, Nitrogen Ox-
ides, Carbon Dioxide, and Mercury and a Renewable Portfolio Standard”

www.eia.doe.gov/oiaf/servicerpt/epp/pdf/sroiaf(2001)03.pdf

e EIA Sept 2001 (Smith/Voinovich/Brownback request) “Reducing Emissions of
Sulfur Dioxide, Nitrogen Oxides, and Mercury from Electrical Power Plants”

http://www.eia.doe.gov/oiaf/servicerpt/mepp/index.html
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e EPA economic analysis of various multi-pollutant scenarios requested by Smith/
Voinovich/Brownback June 8, 2001 “Analysis of Multi-Emissions Proposals for the
U.S. Electricity Sector”

http://www.epa.gov/air/meproposalsanalysis.pdf

e EPA economic analysis of various multi-pollutant scenarios requested by Jef-
fords/Lieberman October 31, 2001 “Economic Analysis of a Multi-Emissions Strat-
egy”

http://www.epa.gov/air/jeffordslieberm.pdf

e ETA economic analysis of the Jeffords bill October 2001“Analysis of Strategies
for Reducing Multiple Emissions from Power Plants: Sulfur Dioxide, Nitrogen Ox-
ides, and Carbon Dioxide”

http://www.eia.doe.gov/oiaf/servicerpt/powerplants/index.html

e EPA comprehensive modeling to support Clear Skies announcement Feb 2002
“2002 Technical Support Package for Clear Skies; Section G: Summary of the Mod-
els used for the Analysis”

http://www.epa.gov/air/clearskies/tech—sectiong.pdf

o EIA/EPA modeling of the Clear Skies mercury provisions Spring-Fall 2003 Tes-
timony before Senate EPW committee (S. Hrg. 108-359) July 29, 2003

http://www.access.gpo.gov/congress/senate/senate09sh108.html

e EPA Clear Skies updated comprehensive analysis July 11th 2003 “The Clear
Skies Act Technical Support Package”

http://www.epa.gov/air/clearskies/03technical—packagetofc.pdf

e EIA economic analysis of Carper and Jeffords bills September 2003 “Analysis
of S. 485, the Clear Skies Act of 2003, and S. 843, the Clean Air Planning Act of
2003”

http://www.eia.doe.gov/env/utility. html

e EIA economic analysis of Inhofe-Voinovich Clear Skies 2003, Carper and Jef-
fords bills May 2004 “Analysis of S. 1844, the Clear Skies Act of 2003; S.843 the
Clean Air Planning Act of 2003; and S.336, the Clean Power Act of 2003”

http://www.eia.doe.gov/oiaf/servicerpt/csa/executive—summary.html

Question 10. My tri-partisan bill, the Clean Power Act of 2005, which has 18 co-
sponsors, achieves more net benefits in 2010 and 2020 than S. 131, as does Senator
Carper’s. Does the Administration support maximizing net benefits?

Response. EPA’s 2003 analysis shows that all three multi-pollutant bills—Clear
Skies legislation, the Clean Power Act (CPA), and the Clean Air Planning Act
(CAPA) would bring a significant number of areas into attainment with the fine par-
ticle (PM,5) standard when compared with continued implementation of existing
Clean Air Act programs. In 2010, Clear Skies is projected to bring 42 additional
counties into attainment; the Clean Air Planning Act would bring 48 additional
counties into attainment; and the Clean Power Act would bring 53 additional coun-
ties into attainment. EPA’s analysis of nitrogen oxide (NOx) emissions and ozone
shows that there would be no incremental ozone attainment benefits from the Jef-
fords bill and the Carper bill over those projected for Clear Skies in 2010 or 2020.

However, as you know, this does not mean that the three bills would result in
different levels of air quality: the Clean Air Act requires that states meet Federal
air quality standards. States must meet the new national, health-based air quality
standards for ozone and PM, s standards by requiring reductions from many types
of sources. Clear Skies legislation and other multi-pollutant bills provide a Federal
program to cut emissions from the power generation sector. The reductions from the
power sector are substantial and cost-effective, so in many states, the reductions are
large enough to meet the air quality standards. Some areas may need to take addi-
tional local actions. Depending on the area, the Clear Skies reductions may make
the burden on the need for additional local controls lighter.

The different approaches in the Jeffords bill and the Carper bill would, however,
cost Americans significantly more than Clear Skies. The Carper bill program costs
are 53% higher in 2010 ($6.6 billion) and 57% higher in 2020 ($9.9 billion) than
Clear Skies. On a net present value basis, for the period 2005 to 2030, the cumu-
lative cost of Senator Carper’s bill is projected to be $82.7 billion—57% more than
the net present value of the cumulative cost of the Clear Skies legislation for the
same period ($52.5 billion). The projected cost differences are even greater for the
Jeffords’ bill. Relative to Clear Skies, CPA’s program costs are projected to be al-
most 300% higher in 2010 ($16.5 billion). In addition, pursuing sharp reductions in
CO, from the electricity generating. sector alone would cause a dramatic shift from
coal to natural gas. The Jeffords bill is projected to increase electricity prices 39%
in 2010 and 50% in 2015, whereas Clear Skies is projected to have only a small im-
pact on electricity prices.
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The compliance dates and control levels of CPA and CAPA will also increase the
cost to American consumers. In constructing the Clear Skies Act, we were conscious
of not extending beyond the limits of available labor and other construction re-
sources even though Clear Skies requires very substantial increases in installation
of advanced pollution controls. CPA and CAPA require even more control technology
installations in a very short time frame, which could hinder electricity reliability.

Question 11. Under S. 131, what is likely to be the maximum number of major
sources that could obtain an exemption from the air toxics requirements of the cur-
rent Clean Air Act to use maximum available control technology? Considering those
facilities, what is the approximate number of tons of HAPs currently emitted by
those facilities and how much more would their annual emissions under S.131 be
than under current applicable maximum achievable control technology requirements
of section 112 of the Clean Air Act for those same sources?

Response. EPA has not analyzed S. 131 with respect to the number or type of fa-
cilities that might take advantage of opting into the trading program. EPA does not
have a database nor does it have a modeling tool that could predict which facilities
would voluntarily opt-in.

Question 12. Serious criticism has been leveled against the Administration for fail-
ing to follow an open and transparent process as required by EPA guidance and Ex-
ecutive Orders in the development and setting of the mercury reduction goal in
Clear Skies and in the proposed mercury rule. Did you at any time instruct or other-
wise encourage any CEQ or any EPA employees or appointees to disregard EPA
guidance on rulemakings, or the directives in any of the Executive Orders, including
no. 12866 on regulatory review and no. 13045 on children’s health?

Response. The EPA finalized a rule to control mercury emissions from the power
sector on March 15 and we have followed guidelines for a proper rulemaking. Criti-
cism of the rulemaking was addressed by Assistant Administrator Jeff Holmstead
in his response letter to the EPA Office of Inspector General. It can be viewed at
http://www.epa.gov/oig,/reports/2005/20050203—2005-P-00003.pdf

Question 13. You indicated that the cost to utilities to comply with the Clear Skies
legislation would be approximately $52 billion. What is expected to be the cumu-
lative value of the allowances allocated to utilities in the same time period that they
spend this $52 billion? What is expected to be the cumulative value of allowances
to non-utilities participating in the program compared to their costs of compliance?

Response. It is important to understand that the estimated cost of compliance
with Clear Skies 2003 only includes the capital, operations and maintenance, and
fuel use costs. We do not assume any costs associated with the use of allowances.
This is because most of the value of the allowances is given to power companies.
This cost does not have a significant impact in the early years of the program be-
cause the 2003 legislation included an auction that was phased in. The power com-
panies are then required to surrender allowances as part of compliance; thus on net,
allowances do not represent either a cost or an expense. This could be different for
individual power companies.

Question 14. Please describe the effect, if any, that enactment of S.131 would
have on ongoing legal actions related to EPA regulations, programs, enforcement,
or guidance, including New Source Review, New Source Performance Standards,
and Hazardous Air Pollutants.

Response. We have not analyzed the effect of enactment of S. 131 on ongoing legal
actions.

Question 15. What is the cumulative total of the President’s budget requests, in-
cluding FY06, for the FutureGen program and how much has been appropriated for
this program to date?

Response. FutureGen is a Presidential initiative to build the world’s first inte-
grated sequestration and hydrogen production research power plant. The $1 billion
dollar project is intended to create the world’s first zero-emissions fossil fuel plant.
When operational, the prototype will be the cleanest fossil fuel fired power plant in
the world. The FY 2004 budget included $9 million to initiate FutureGen, and the
FY 2005 budget included another $18 million for FutureGen consistent with the
funding profile contained in the Department of Energy’s March 2004 Report to Con-
gress. The President’s FY 2006 Budget requests another $18 million to continue
FutureGen, as well as ensures that the $257 million in unexpended funds available
from prior years’ clean coal projects are available to fund future clean coal activities,
beginning with FutureGen. The total Federal contribution to FutureGen is expected
to be $500 million in direct funding for FutureGen, and another $120 million from
DOE’s carbon sequestration programs.
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Question 16. An Associated Press report from December cited you and Secretary
Leavitt as saying that President Bush had made a decision to finalize the Clean Air
Interstate Rule by mid-March 2005, unless Congress passes the Administration’s
proposed Clear Skies Act by then. Did the President tell you or anyone else in the
White House that he had made a decision to issue the Clean Air Interstate Rule
by March unless Congress enacts Clear Skies by such date? Is it still the Adminis-
tration’s intention to promulgate the final rule by that date?

Response. The EPA finalized the Clean Air Interstate Rule and the Clean Air
Mercury Rule by March 15, 2005.

Question 17. Has the Agency or the Administration analyzed setting more strin-
gent caps than those in S.131 that were as cost-effective or had greater net bene-
fits? For instance, moving the SO, emissions cap to 3 or 2 million tons in 2012 in-
stead of 2018. If so, please provide these analyses.

Response. Extensive modeling has been done on the President’s Clear Skies bill,
Senator Carper’s bill and Senator Jeffords bills since 2001 by EPA and EIA and all
of these analyses are publicly available:

e EIA economic assessments of various multi-pollutant scenarios, December 2000
and July 2001 (Congressman McIntosh request), September 2001 (Smith/Voinovich/
Brownback request)

e EPA economic analysis of various multi-pollutant scenarios (Smith/Voinovich/
Brownback request), 2001

o EPA economic analysis of various multi-pollutant scenarios (Jeffords/Lieberman
request), 2001

e EIA economic analysis of the Jeffords bill, October 2001

e EPA comprehensive modeling to support Clear Skies, February 2002

o EPA costibenefits assessment of the Jeffords bill, June 2002

e EPA Clear Skies updated comprehensive analysis, July 2003

e EIA economic analysis of Carper and Jeffords bills, September 2003

o EPA cost/benefit assessment of Carper and Jeffords bills, October 2003

e EIA economic analysis of Inhofe-Voinovich Clear Skies 2003, Carper and Jef-
fords bills May 2004

Question 18. S. 131 eliminates the National Acid Precipitation Assessment Pro-
gram and that program’s reporting requirement. As you may know, section 103(j)
of the Clean Air Act requires the Administration to submit a report to Congress
every two years showing acid deposition trends and every four years recommending
the reduction in deposition rates that must be achieved in order to prevent adverse
ecological effects. The last report was in 1998. Please provide by March 1, 2005, the
siﬁtus of these reports and any working drafts of the four-year report that are avail-
able.

Response. The NAPAP Report is currently undergoing interagency review.

RESPONSES OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTIONS FROM
SENATOR MURKOWSKI

Question 1. Mr. Connaughton, we in Alaska are lucky to have avoided many of
the air pollution problems evident in more populous states. In fact, it has been sug-
gested that much of the pollution that can be found in our state is transported from
overseas. To what degree is pollution from other countries an issue and what can
we do about it?

Response. It is well established that the growing economies of East Asia are a
large and growing source of pollution, and that these pollutants can be transported
over large distances in the atmosphere. The Bush Administration is partnering with
these nations, such as China and India, to develop and deploy cleaner, more effi-
cient energy technologies that will provide more energy with fewer emissions that
can be transported across the Pacific to North America.

Question 2. There has been a lot of discussion in the media about whether human-
caused CO, is aggravating global warming. We are seeing events in Alaska that
may be temperature-related, such as changes in ice cover in the Arctic Ocean,
changes in the flora and fauna of different areas, insect infestations, and erosion,
among others. Other than the general category of “global warming,” what other
credible explanations exist for these events?

Response. The IPCC notes that “even without changes in external forcing, the cli-
mate may vary naturally, because, in a system of components with very different
response times and non-linear interactions, the components are never in equilibrium
and are constantly varying.” An example of such internal climate variation is the
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El Nino and La Nina-Southern Oscillation (ENSO), resulting from the interaction
between atmosphere and ocean in the tropical Pacific.

Of importance to Alaska is the Pacific Decadal Oscillation (PDO), which is a nat-
ural oscillation of sea surface temperature in the North Pacific with a 20-30 year
cycle. It has been linked to major changes in the productivity of northeast Pacific
marine ecosystems, prevailing atmospheric winds and the average “storm track” lo-
cation which affects erosion patterns, and the temperature of water entering the
Arctic Ocean through the Bering Strait which affects the extent and thickness of
Arctic sea ice. These natural cycles are being intensely studied through the Climate
Change Science Program, and improved understanding of these cycles will yield im-
proved climate forecasts on seasonal-to-decadal time scales.

A sense of the natural variability of Arctic temperature can be obtained through
an examination of the following diagram, which is based on data from the Global
Historical Climatology Network, and is available from GISS.

Temperature Anomaly, 64N - 90N, 1880-2004 (annual and 5-year moving average}
(base period = 1951-1980)

190 units = 1 deg C.

~250

Source: GHCN 1880-12/2004 from <www.giss.nasa Ann.Ta.ixt>, 27 Jan
2006

This figure shows that today’s temperatures were comparable to those in the late
1930s. The highest annual temperature for the area between 64° N and 90° N oc-
curred in 1938, while the 2000-2004 had the highest 5-year period.

Question 3. Are you familiar with the papers that have raised questions about the
“hockey stick” graph used by the IPCC? In your view, what effect do these questions
have or; the overall issue of the relationship between anthropogenic CO, and climate
change?

Response. These questions are the focus of one of the “synthesis and assessment
reports” that will be published as part of the Climate Change Science Program. The
ongoing debate of reconstructing climate over the past 1000-2000 years underscores
the need to invest in new knowledge on natural climate variability, including devel-
oping and deploying comprehensive and sustained global observations of the climate
system through programs such as the U.S.-led Global Earth Observation System of
Systems (GEOSS) international partnership.

Question 4. 1 recently had a conversation in which a colleague suggested that we
should act to reduce CO, and commented that “other countries” are already doing
it. Russia and the EU were specifically mentioned. Are other countries around the
world actually taking the same level of action on CO; that is recommended by U.S.
proponents of Kyoto? Is the estimated effect on their economies the same as it would
be on ours?

Response. While the EU as a whole had 2002 emissions that were 2.5% below
their 1990 levels, some individual EU members, such as Spain, Portugal, and Ire-
land had emissions increase at a faster rate that the U.S. over that same period
of time. Many of the emissions reductions counted by the EU in their aggregate
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total come from improvements of efficiency within high-emitting industries in Ger-
many, and from a switch (for other policy reasons) from coal to natural gas within
the U.K. In the case of Russia, a significant decline in economic activity since 1990
has resulted in significant emissions reductions.

Question 5. It has been suggested that stronger controls—as suggested in other
proposed bills—would harm the economy by causing a larger and more rapid shift
to alternative fuels such as natural gas. But I represent a state with abundant nat-
ural gas that we would like to market. Why would an immediate, largescale shift
to natural gas NOT be in our best interest?

Response. As documented in recent studies from the National Petroleum Council
and the American Gas Foundation, we currently do not have enough natural gas
supply within the Lower 48 and Alaska to meet our current needs. This has led to
consistent upward price pressure on natural gas, augmented only by a modest in-
crease in domestic production and in imports of LNG. These increased natural gas
prices have already affected industries that rely on natural gas as a feedstock, such
as chemicals, pharmaceuticals, and plastics. Even with access to the abundant nat-
ural gas supplies in Alaska and no change in emissions controls, we would be facing
significantly higher future prices for natural gas.

Unlike competing proposals that would result in shifts of capital investments from
coal to natural gas, the Clear Skies legislation is designed to ensure that electricity
generators are able to obtain financing and perform installation of the necessary
pollution control equipment cost effectively. Clear Skies will ensure that our econ-
omy continues to grow and create new jobs, while other proposals would result in
exports of jobs and revenue overseas to where natural gas is cheaper. More stable
domestic markets for natural gas are in the long term interests of the nation and
the state of Alaska.

RESPONSES OF JAMES L. CONNAUGHTON TO ADDITIONAL QUESTIONS FROM
SENATOR VITTER

Question 1. Is there a basis in the CAA to require that an area implement re-
quirements that would not be applicable under the 8-hour classification and are not
part of an approved SIP? Isn’t it true that anti-backsliding under the CAA involves
holding in place the requirements found in a SIP or Applicable Implementation Plan
and applying the requirements of the 8-hour standard?

Response. The Clean Air Act does not expressly address the interplay between ob-
ligations that applied for a standard and the new obligations that arise when that
standard has been revised. In the preamble to the proposed and final rule to imple-
ment the 8-hour ozone standard, EPA explained that in designing a transition from
the 1-hour ozone standard to the 8-hour standard, we looked to various CAA provi-
sions concerning anti-backsliding to ascertain Congressional intent. These provisions
included section 110(1), section 193, subpart 2 of part D of Title I together with the
classification process under section 181, and section 172(e). See the April 30, 2004
(69 FR 23951 at 23972) and the June 2, 2003 proposal (68 FR 32819) for a detailed
discussion of the rationale. EPA concluded that Congress intended 1-hour ozone
nonattainment areas to remain obligated to adopt and implement those control obli-
gations mandated by Congress for the area’s 1-hour classification. Thus, under our
anti-backsliding regulation, areas must continue to implement control obligations
that applied for purposes of the 1-hour standard and to adopt any control obliga-
tions that applied but that the area had not yet adopted. States may modify or re-
move control obligations in the SIP that were not mandated by Congress so long
as the State demonstrates that removal or modification will not interfere with at-
tainment or maintenance of the 8-hour ozone standard or interfere with any other
applicable requirement.

Question 2. If the City of Baton Rouge continues to be classified as severe under
the 1-hour standard, major sources of VOCs in the nonattainment area would be
subject to the imposition of penalty fees if the area fails to attain the standard by
the attainment date. Have the major sources in any other city in the United States
ever been required to pay fees under this standard?

Response. The CAA Section 185 fees provision applies to ozone nonattainment
areas classified as severe or extreme when such an area fails to attain the standard
by its attainment date. Since severe and extreme areas have attainment dates of
November 15, 2005 or later, no such area has yet failed to attain the 1-hour stand-
ard by its 1-hour attainment date. The Phase I Rule to implement the 8-hour ozone
NAAQS (69 FR 23951) provides that once the 1-hour standard is revoked in June
2005, EPA will no longer make findings of whether areas attain the 1-hour standard
and also provides that the section 185 fee provisions will no longer apply for pur-
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poses of failing to attain the 1-hour standard. On June 29, 2004, EPA received a
Petition for Reconsideration that requested that the Agency reconsider, among other
issues, the section 185 fee issue because EPA had not proposed that these provisions
would no longer apply once the 1-hour standard is revoked. EPA granted the peti-
tion and issued a proposal seeking comment on the portion of the Phase I Rule that
addressed the continued applicability of the section 185 fees (February 3, 2005; 70
FR 5593). This proposal reiterated EPA’s belief that once the 1-hour standard is re-
voked, the section 185 fee provisions of the CAA should no longer apply for failure
to attain the 1-hour standard because there will be no “applicable” 1-hour attain-
ment date. EPA plans to take final action on this issue by mid-May 2005.

Question 3. On January 25, 2005, I requested that CEQ furnish my office with
a detailed analysis of how S. 131, “the Clear Skies Act of 2005” would impact the
State of Louisiana (and Baton Rouge in particular) as compared to existing law.
When can we expect to receive that information?

Response. The EPA has not analyzed the impact of S. 131 on states; however,
EPA has provided detailed analysis of state-by-state effects of the Administration’s
Clear Skies legislation. The Louisiana analysis can be found at http:/www.epa.gov/
air/clearskies/state/la.html.

STATEMENT OF BRIAN HOUSEAL, EXECUTIVE DIRECTOR, ADIRONDACK COUNCIL

Good morning. Thank you, Mr. Chairman and Committee members, for the oppor-
tunity to testify before you today. I am Brian Houseal, the Executive Director of the
Adirondack Council.

The Adirondack Council is a privately funded, not-for-profit organization dedi-
cated to ensuring the ecological integrity and wild character of the Adirondack Park.
This year, the Adirondack Council and our 18,000 members are celebrating our 30th
anniversary of protecting the Adirondack Park. We have been fighting to stop acid
rain for 25 of those 30 years.

New York’s 6-million acre Adirondack Park is the largest park of any kind in the
lower 48 states. It is nearly three times the size of Yellowstone National Park and
roughly the size of Vermont. It contains the largest assemblage of old growth forest
east of the Mississippi River. The Park contains over 1,500 miles of rivers and
30,000 miles of streams and brooks. It also has 46 mountain peaks of over 4,000
feet tall. The nearly three million acres of public land has been protected by our
state constitution as “Forever Wild” for over 100 years, with one million acres being
classified as Wilderness.

The Adirondack Park has suffered some of the greatest damage from acid rain
due to its geology and geography. Prevailing winds bring power plant emissions
from outside New York into the Adirondacks where it is deposited in many forms
including acid rain, acid snow and acid fog. The acid deposition then leaches nutri-
ents out of the soil affecting the growth of vegetation. On many mountaintops, 80
percent of the lush red spruce and balsam fir forests have turned brown and died
as the soil has been poisoned. Sugar maples and the maple syrup industry are also
profoundly affected by acid rain.

Acid rain has reduced the pH of some of our lakes to the same level as vinegar.
Approximately one quarter of the Park’s 2,800 lakes and ponds are biologically dead,
meaning they can no longer sustain their native plant and animal life. Those lakes
and additional waterways are further impacted seasonally by “spring shock,” a phe-
nomenon that occurs when the winter snowpack melts and sends a high level of ni-
trogen into the water.

Haze obscures the view for hikers who climb to the tops of the state’s highest
peaks. Whiteface Mountain, a place where the air should be clean, crisp, and
healthy, is out of compliance for national air quality standards. Without Federal ac-
tion, our Park will not recover and our ecosystems will continue to be unhealthy
and unproductive.

Acid rain affects all parts of the state, not just the Adirondack Park. A recent
study found that many locations where historic marble, limestone and sandstone
buildings are being eaten away by acid rain are in New York State. Albany, Buffalo,
New York City, Rochester, and Syracuse all made the list of the top 20 areas (“The
Effect of Acid Rain/Budget Cuts on Helping Our Community Treasures.” DOC Com-
munications, July 31, 2003). Our cities and our heritage can no longer withstand
the effects of this pollution.

In addition, grape growers from Long Island to the Finger Lakes note that their
harvests are diminished in vitality each year as the nutrients needed to grow vines
and fruit are depleted from the soil by polluted rain and snow. The Long Island Pine
Barren, the Catskill Park, the Taconic Mountain Ridge near Massachusetts and the
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Hudson Highlands are all suffering extensive environmental damage from decades
of acid rain.

The damage that sulfur and nitrogen pollution causes is far from a regional issue.
It is an issue of national, even international importance. Excess nitrogen in waters
and in soils—“nitrogen saturation”—can be found in the Northeast and in West Vir-
ginia’s Allegheny Mountains, Tennessee’s Great Smoky Mountains, Colorado’s Front
Range of the Rockies and even as far west as the San Bernardino and San Gabriel
Mountains of California. Studies conducted in the Shenendoah National Park show
that fish species richness, population density, condition, age distribution, size and
survival rate were all reduced in streams no longer able to neutralize acidity.

Estuaries along the entire east coast suffer from airborne inputs of nitrogen that
can make up nearly 40 percent of the total nitrogen loaded into their systems. In
estuary systems such as Long Island Sound, Narragansett Bay, Chesapeake Bay
and Tampa Bay in Florida, nitrogen-based pollution is overloading the water with
nutrients. This causes “eutrophication”—an overabundance of algae. When algae
dies and decays, it depletes the water of precious oxygen needed by all aquatic ani-
mals. This condition is known as hypoxia. These blooms are associated with fin fish
kills, shellfish kills and human illness.

Acid rain is also falling on the District of Columbia. Acid rain is eating away at
the marble of the Capitol building and many of the great monuments on the mall.
The Lincoln memorial corrodes more every year. So it is with buildings and monu-
ments throughout the Capitol. The monuments to the fallen on the great battle sites
of the Civil War, Gettysburg and Vicksburg, lose their inscriptions and carved fea-
tures from the acid bath they endure each rainy day. The Statute of Liberty simply
slowly melts away, day by day. This is why the fight to stop acid rain has been
joined by many of the nation’s prestigious organizations dedicated to historic preser-
vation.

Although the 1990 Clean Air Act Amendments have begun to lessen the impacts
of acid rain, the problem has clearly not been solved. Some early data has shown
a slight improvement in the acid neutralizing capacity (ANC) of a handful of our
lakes. This evidence, along with a litany of reports from government agencies and
non-governmental organizations indicates that the 1990 amendments targeted the
rightl pollutants to combat acid rain, but did not reduce the pollution levels suffi-
ciently.

Today, we are here to make three requests as you consider new legislation in
order to help solve the acid rain problem. First, action to stop acid rain must be
taken this year. Second, it must be as good as or better than the Environmental
Protection Agency’s Clean Air Interstate Rule (CAIR). Finally, no individual state’s
current enforcement mechanisms should be eroded.

The Adirondack Council has been actively calling for further reductions in the
emissions that cause acid rain for almost a decade since the EPA first reported in
1995 that further reductions beyond the 1990 Clean Air Act Amendments would be
necessary. In 1997, we encouraged then-New York Senators Moynihan and D’Amato
to introduce legislation that would stop the damage and start the recovery process.
That roughly translated into an additional 50 percent reduction in sulfur emissions
below the phase 2 levels and a 70 percent cut in nitrogen from 1990 levels, including
a year-round cap-and-trade program. This bill was later sponsored by New York’s
entire Congressional delegation and reintroduced several times through 2002 when
it was sponsored by our current New York Senators Clinton and Schumer.

The Council has testified before this committee twice before on the problem of
acid rain since the Moynihan bill was first introduced. It has now been 10 years
since EPA’s 1995 report detailing the need for additional cuts to help places like
the Adirondacks recover. Something must be done this year to stop acid rain. Stud-
ies have shown that approximately 25,000 U.S. citizens die annually because of
power plant pollution. In essence, the lack of action by Congress since the first time
that the Adirondack Council testified here over 5 years ago has resulted in roughly
133,000 lives being needlessly cut short. We need progress this year—you cannot
come home empty-handed yet again. Action is long overdue. While I am honored to
testify before you and this committee, I would be even more honored if the problem
was solved this year and I did not have to return again to testify.

In the late 1990s the Moynihan proposal was considered neither politically nor
economically feasible. However, we now know that this level of reductions is possible
on both counts. For several years now, the Moynihan bill, once considered a radical
notion, has become the “floor” that other proposals would have to exceed. Numerous
members of this committee have introduced or soon will introduce legislation, all of
which go beyond what Senator Moynihan first suggested.

Today, we have a new “floor” in the form of the Clean Air Interstate Rule (CAIR).
CAIR represents a reduction of 65 percent of nitrogen emissions and 70 percent of
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sulfur emissions respectively from current levels in 29 eastern states plus the Dis-
trict of Columbia. This rule, proposed by the Environmental Protection Agency in
December 2003, is scheduled to be finalized in March. Any legislation that is passed
must buildupon the floor established by CAIR. In order to achieve this, Clear Skies
would have to be amended to move the compliance dates up from 2018 to 2015. We
believe this is possible as it would follow the model of the 10-year phase-in of the
Clean Air Act Amendments of 1990. Even lower emissions caps and compliance
dates would serve to speed up the recovery process of our lakes, streams and moun-
tains. Lowering the cap on sulfur dioxide further would also produce a significant
co-benefit in terms of reducing mercury emissions.

We would like to see deeper cuts for mercury, and do not agree with the proposed
trading scheme due to the demonstrated neurotoxicity of mercury in both human
and wildlife populations.

This bill does not include reductions in carbon dioxide one of the major ingredi-
ents of global climate change. While we are very concerned about the serious envi-
ronmental impacts that are already underway, we do not think that progress on
ending acid rain should be delayed while carbon is further debated. We support
Governor Pataki’s twelve-state Regional Greenhouse Gas Initiative (RGGI), and the
McCain-Lieberman bill, which we are hopeful the Senate will act on soon.

While we support CAIR, we would like to see legislation to ensure more legal cer-
tainty in the cap levels and timelines. We have witnessed numerous regulations tied
up in the court system for many years. Another benefit of legislation is that reports
to Congress on the progress of the program, along with funding necessary to expand
the chemical and ecological monitoring of sensitive ecosystems like the Adirondacks,
can be mandated. We would encourage you to consider strengthening these provi-
sions of the legislation as it is marked up in the near future.

We would also urge the committee members to carefully consider whether or not
it is necessary to make other changes to the existing Clean Air Act. While we under-
stand the need for regulatory certainty for industry compliance, changing programs
such as regional haze, Section 126 petitions, and rigorous monitoring from contin-
uous emissions monitoring systems (CEMS) should be closely examined. Including
new requirements such as early reduction credits (ERC’s), opt-ins and safety valve
provisions could also have a negative impact on the effectiveness of the successful
acid rain program started by EPA and the Clean Air Markets Division fifteen years
ago.

Enforcement tools currently used by the states to clean up their air should not
be diminished in any way. A prime example of the usefulness of these enforcement
tools came last month from New York’s Governor George Pataki and Attorney Gen-
eral Eliot Spitzer, two men who have done a great deal to protect the Adirondack
Park from acid rain. They announced an agreement with the current and former
owners of some of New York’s largest and dirtiest coal-fired power plants to settle
potential violations of the Clean Air Act’s New Source Review (NSR) requirements.
These settlements will result in the largest reductions in air pollution ever attained
through a settlement in New York.

Last week, our Governor and Governor Schwarzenegger of California sent you a
letter stating, in part, “These states, like ours, will need all the tools available
under the Act to craft effective strategies to meet the standards,” [referring to 8-
hour ozone and particulate matter (PM,s) standards.] We wholeheartedly agree
with their position, which was also echoed by Massachusetts Governor Mitt Rom-

ney.
The Adirondack Council first testified before this committee on the need to ad-
dress acid rain in October 1999. On that same day, Governor Pataki announced that
he would enact the toughest acid rain regulations in the country. After several court
challenges, those rules went into effect on October first of 2004 with year-round ni-
trogen controls, and a month ago, further sulfur reductions. New York’s regulations
mirror the Moynihan legislation. New York has now taken exhaustive measures to
clean up its own plants. We are now asking the rest of the country to do the same.
Thank you again for allowing me to testify here today.

RESPONSE OF BRIAN L. HOUSEAL TO ADDITIONAL QUESTION FROM SENATOR INHOFE

Question. Do you believe that if the CAIR rule is delayed from litigation that it
will achieve SO, reductions equal to Clear Skies?

Response. If CAIR is the subject of litigation, we hope that it will be implemented
without a stay, in order to start the reductions as scheduled while the specific issues
related to the litigation are resolved. Previous court decisions related to EPA Clean
Air Act regulations have proceeded in this manner.
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As the CAIR rule is only a regional program and Clear Skies is national, the ap-
proximately 70 percent reductions in both for sulfur and nitrogen are similar in na-
ture. The overall emissions reductions in Clear Skies may be greater over time, in-
sofar as it covers the entire country.

In order to ensure the eastern states see the benefits of the proposed reductions,
east and west regions could be established for sulfur similar to the nitrogen pro-
gram in Clear Skies.

However, early reduction credits and opt-ins may have the unintended con-
sequence of eroding the goal of 70 percent reductions in the Clear Skies bill.

RESPONSE OF BRIAN L. HOUSEAL TO ADDITIONAL QUESTION
FROM SENATOR JEFFORDS

Question. Do you support S. 131 as introduced?

Response. We support the intent of the legislation to reduce the pollution that
causes acid rain and we also support the mechanism by which this is achieved, the
successful cap-and-trade program. As S. 131 will be the vehicle for clean air legisla-
tion in the Senate this year, we respectfully request that the bill be improved before
it is passed by the committee. These improvements include: making the reductions
of sulfur dioxide and nitrogen oxides deeper and sooner; increasing the ratio of
avoided emissions necessary for power plants to receive an allowance through the
early reduction credit (ERC) program; and, determining if it is necessary to make
any changes to new source review (NSR), Section 126 petitions, and continuous
emissions monitoring systems (CEMS) requirements. We also urge you to also make
deeper cuts for mercury but do not support the trading of mercury as it is a
neurotoxin and has localized effects on both human and wildlife populations.

RESPONSES OF BRIAN L. HOUSEAL TO ADDITIONAL QUESTIONS
FROM SENATOR LAUTENBERG

Question 1. The Acid Rain Program’s cap and trade approach has been very suc-
cessful. Would this bill’s cap and trade system be as protective of public health as
that program?

Response. This bill uses the successful Acid Rain Program cap and trade system
administered by the EPA’s Clean Air Markets Division over the past 15 years for
sulfur dioxide and replicates it for nitrogen oxides. Public health will be improved
by mandating deep cuts in these emissions as soon as possible. The faster and deep-
er the cuts, the better the results will be for public health and the environment.

Question 2. As someone who came out of the corporate world, I can appreciate the
importance of making sound investments in new technologies. Is the cap and trade
system in Clear Skies as cost-effective at reducing pollution as other approaches?

Response. Yes, the 1990 Clean Air Act amendments provided clear results. EPA’s
acid rain program has nearly 100 percent compliance and costs for industry to com-
ply were a fraction of the original estimates. In addition, the program is run by only
a handful of EPA staff.

The reductions mandated by the amendments were easily obtained by the indus-
try ahead of schedule. In fact, that is why new legislation is necessary. Industry
over-complied with the requirements and now have a “bank” of excess allowances
to use. Further cuts are necessary to provide the health and ecological benefits an-
ticipated in 1990.

New source review (NSR) can be an effective tool in terms of reducing power plant
emission at individual plants. However, this is a long process and produces uncer-
tain outcomes. Cap-and-trade is more certain and provides reductions for an entire
airshed, which can help the Adirondacks recover from acid rain. Both cap-and-trade
and NSR should be available as resources to clean up the air.

Question 3. Clear Skies proposes giving many industries a free pass when it
comes to reducing hazardous air pollutants—some of them known to cause cancer.
Whatr:) impacts do you foresee from this dramatic retreat from Clean Air Act protec-
tions?

Response. The Adirondack Council claims no expertise in this area. It is our opin-
ion that current Clean Air Act standards should not be weakened and the trading
of mercury should not be allowed.

Question 4. My entire home State of New Jersey was recently declared “out of at-
tainment” for nitrogen oxides, which help form ozone and damage lungs—especially
of kids. Do you believe this bill will improve New Jersey’s air quality?
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Response. Insofar as this bill includes year-round controls on nitrogen oxides, New
Jersey’s air quality should improve. A 70 percent reduction in both sulfur and nitro-
gen should help New Jersey meet its attainment goals. We do not believe that any
one proposal is a “silver bullet,” but think that cap-and-trade programs will limit
interstate pollution, allowing individual states to take further actions on their own
to meet the necessary requirements.
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SUMMARY:
THIS BILL HARMS THE PUBLIC,
HELPS BIG POLLUTERS, AND
WORSENS GLOBAL WARMING

The Bush Administration calls this bill the “Clear Skies Act.” The only thing clear about it is the fact
that it breaks the Clean Air Act’s promise to deliver clean air without more delay; minimize emissions of
poisons like mercury; protect states from out-of-state polluters; and make old plants meet modern cleanup
standards when they are refurbished.

In his testimony before this Committee in April 2003, my colleague David Hawkins said that the
Bush Administration owed Congress and the American people straight answers to three questions:

e  Why should the public accept the enormous toll of preventable death and illness that will
occur under the “Clear Skies” bill?

e  Why should Americans suffer tens of billions of dollars each year in health costs that
could be avoided at a fraction of that cost?

e  Why don’t the American people have a right to expéct much deeper and quicker
reductions in power plant pollution than the “Clear Skies” bill will provide?

Those questions remain unanswered.

This bill turns its back on the public and embraces polluters. It is no surprise that the bill does this,
because it is the brainchild of the polluters. How do we know this bill was produced by the polluters?
Their lobbyist told us so. In April 2001, the power industry’s top air pollution lobbyist in Washington
addressed a coal industry group. Unbeknownst to him, his talk was being transcribed, and later would be
posted at www.aeci.org/weta/spring2001/shea.htm.!

The power lobbyist told his coal industry audience that EPA had been planning to use the agency’s
existing authority under the Clean Air Act to require large and prompt reductions in air pollution from
coal-burning power plants. Never fear, the lobbyist assured his colleagues, he and his friends in the
‘White House had a plan: the Administration would introduce legislation creating a weaker, slower
program — one that would allow coal plants to emit more pollution for much longer than EPA had been
planning to require under the Clean Air Act. The lobbyist promised that the weaker, slower cleanup
requirements in the new legislation would be something “that we can all live with and that someone eise
can’t undo.” The so-called “Clear Skies” bill is the legislation that the power lobbyist proudly described
in April 2001.

In my testimony today, I will emphasize three major policy failures in the Administration’s bill:

o The bill lets power companies and other poliuters continue inflicting enormous harm on
the public.

o The bill weakens — and in many cases eliminates altogether — major air quality safeguards
in the Clean Air Act.

! The transcript is attached to this testimony.
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e The bill worsens global warming by encouraging the power sector to make significant
capital investments in plant modifications that exacerbate, rather than control, CO,
emissions.

Senators who preceded you on this Committee cared about the harm caused by continuing delays in
cleaning the air. They accordingly wrote laws requiring the prompt achievement of health standards.
Now, in an effort to accommodate the power industry, the Bush Administration has introduced a bill that
delays achievement of those health standards. If you vote for this bill, you are telling the American
people that you don’t care about that. Prior Senators enacted laws requiring highly polluting old plants to
meet modern cleanup requirements. The Administration’s bill eliminates that protection. If you don’t
care about that either, then vote for this bill. Current law protects states from being polluted by upwind
emitters. The Administration’s bill weakens that protection too. Vote for this bill if you don’t care. Your
predecessors wrote current law to require prompt minimization of poisons like mercury, using the
advanced technology created by American ingenuity. The Administration’s bill brings an end to that
approach. If you don’t care, vote for this bill.
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1. THE BILL HARMS THE PUBLIC AND HELPS BIG POLLUTERS.

Air pollution from power plants imposes a staggering toll of death, disease, and environmental
contamination on the American people.

Power plant emissions of sulfur dioxide (SO>) and nitrogen oxides (NO,) create dangerous
concentrations of fine particles and ozone (soot and smog) that 159 million people in this country
are forced to breathe.” Each year, soot and smog from power plant emissions cause more than
24,000 premature deaths, 38,200 non-fatal heart attacks, hundreds of thousands of asthma attacks,
and millions of days of lost work.”

Power plants also emit mercury, which acts as a potent brain poison (neurotoxin) even in very
small amounts. The 430 coal-fired power plants in the United States together constitute the
country’s largest source of mercury air pollution.* Those plants emit approximately 48 tons of
mercury into the air each year.” That pollution falis from the air and washes into lakes, rivers,
and coastal waters, where it concentrates in fish. As a result, forty-eight states have had to issue
warnings concerning mercury contamination of local fish. A more ominous result is that one in
twelve women of childbearing age has mercury levels above EPA’s safe health threshold.®
Nationally, this translates into nearly 4.9 million women of childbearing age.” In January 2004,
an EPA scientist highlighted published research indicating that mercury levels in the developing
fetus may be higher than those in the mother, and estimated that approximately 630,000 babies
are born each year in this country with the risk of brain injury from mercury poisoning.®

The Administration’s bill allows power plant owners to continue to exact an unacceptable and
unjustifiable toll of preventable death and illness. Measured against any of the various alternatives —
including faithful enforcement of the current Clean Air Act and implementation of a proposal developed
by EPA in 2001 - the Administration’s bill will, from its enactment through 2020, be responsible for
more than 100,000 additional early deaths, more than two million additional asthma attacks, and more
than fifteen million additional lost work days.”

2 American Lung Association, “State of the Air: 2004,” available at
http://lungaction.org/reports/stateoftheair2004.html.
3 Clear the Air, “Dirty Air, Dirty Power: Mortality and Health Damage Due to Air Pollution From Power Plants”
(June 2004), available at http://www.cleartheair.org/dirtypower/docs/dirty Air.pdf.
4 National Wildlife Federation, “Mercury Deposition: Clean the Rain” (Jan, 7, 2005), available at
?ttp://www.nwf.org/nwfwebadmin/binaryVa\ﬂt/CTR%2OIatest%20developments.PDF.

Id
¢ Centers for Disease Control, “Second National Report on Human Exposure to Environmental Chemicals” (Jan.
2003); Susan E. Schober, et. al, “Blood Mercury Levels in U.S. Children and Women of Childbearing Age, 1999-
2000,” Journal of the American Medical Association, 289: 1667-74 (2003).
7 Derived by the Clean Air Task Force from 2000 census data and fertility data from the National Center for Health’
Statistics.
& “EPA Doubles Estimates of Children With Mercury in Blood,” InsideEPA (Jan. 30, 2004).
9 Clean Air Task Force, “2003-2020 Health Damages Estimates for Clear Skies Initiative and Straw Proposal” (May
2, 2003).
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A. The Bill Is Far Dirtier Than Simply Implementing the Clean Air Act.

1. The Administration Has Effectively Conceded That Implementing the Clean Air Act
Would Achieve St , Faster Pollution Cuts than This Bill.

i

In two pending rulemakings, the so-called “Clean Air Interstate Rule” (“CAIR”) and a rule restricting
hazardous air emissions from electric utilities, EPA concedes that it can achieve reductions on the same
order as those promised in the bill — and on the same schedule — without any new legislation,'®. Moreover,
the pollution cuts prescribed in those proposed regulations are far more modest than what the current
Clean Air Act actually requires. For instance, the final CAIR will need to mandate far deeper (though
still cost-effective) cuts in SO, and NO,." For its part, the final hazardous air poliutant rule will need to
mandate the installation of maximum achievable control technology (“MACT”) for mercury on all
electric utility units.”? With that addition, the final mercury rule would, between now and 2025, remove
nearly 400 more tons of toxic mercury from the air than will the Administration’s bill.®

Even assuming, for the sake of argument, that the Clean Air Act does not require EPA’s two proposed
tules to be strengthened, implementation of the Act still promises cleaner air faster than the
Administration’s bill, because - as described in section LF. of this testimony — the bill eliminates a host of
vital air quality safeguards found in the current Act.

In a vain attempt to make its bill appear less dirty, the Administration has compared full enforcement of
its bill with zero enforcement of the Clean Air Act. This zero-enforcement baseline, which EPA Assistant
Administrator Holmstead has candidly called the “Rip Van Winkle scenario,”™ considers only the power
plant pollution limits already on the books — principally the SO, reductions required by the 1990 Acid Rain
Program and the NOj reductions ordered under the 1997 “NO, SIP Call.” In other words, the Rip Van
Winkle scenario assumes that EPA and the states went to sleep in 1997, and that they will never wake up.

But the existing Clean Air Act requires far more than perpetual slumber. EPA and the states must bring
America’s cities and counties into compliance with the national ambient air quality standards for soot and
smog before the end of this decade.” EPA concedes that meeting those heaith standards will require
steeper atlxsd faster reductions in power plant SO, and NO, emissions than assumed in the Rip Van Winkle
scenario.

2. The Administration’s Complaints about Clean Air Act Litigation Delays Are
Unavailing.

Industry lobbyists claim that implementing the Clean Air Act would entail litigation delays, but the
truth is that the critical legal questions surrounding the authority that EPA will exercise in the existing Act
to regulate power plants have been answered already. For example, although industry managed to impose
substantial litigation delays on EPA’s “NO, SIP Call”"” and section 126 rulemakings,”® EPA can now rely

1% 69 Fed. Reg. 4566 (Jan. 30, 2004); 69 Fed. Reg. 12398 (Mar. 16, 2004).
! Clean Air Task Force, et al., Comments on Proposed Interstate Air Quality Rule (Mar. 30, 2004).
lj NRDC, et al., Comments on Proposed NESHAP or NSPS for Electric Utilities (Apr. 30, 2004).
Id
* Mr. Holmstead so characterized the Administration’s baseline assumptions in a presentation to the National
Association of Regulatory Utility Commissi s in Washington on February 24, 2003.
'* 69 Fed. Reg. 23858 (Apr. 30, 2004); 70 FR 944 (Jan. 5, 2005).
' 69 Fed. Reg. 23951 (Apr. 30, 2004); EPA Press Release, “EPA Announces Final Designations for the First Fine
Particle Standard” (Dec. 17, 2004).
763 Fed. Reg. 57356 (Oct. 27, 1998); Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 2000),
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on the D.C. Circuit’s affirmation of those rulemakings' in implementing its new CAIR, which relies on
the same statutory authority.

It is absurd to think that starting afresh with a new, untested legal framework would reduce future
litigation delays. Indeed, as the Clean Air Task Force’s Conrad Schneider noted in his testimony before
this Committee’s Air Quality Subcommittee last week, the Administration’s bill calls for about two dozen
new EPA and Department of Energy determinations, each of which will engender controversy, and each
of which will be subject to judicial review.2’ Most obviously, the bill’s interstate petition program
prevents EPA from regulating upwind states” power plant pollution unless the agency first makes the
impossible determination that emissions reductions from those sources would be more cost-effective than
reductions from all other upwind sources of SO, and NO,, including industrial sources, small businesses,
on-road vehicles, and off-road vehicles.?' This fact-intensive determination is litigation bait that will
enable industry to keep the agency and petitioning downwind states in court for years.

Additionally, contrary to the claims of some industry lobbyists, these litigation opportunities will not
be consolidated into one early lawsuit that resolves all legal questions and grants certainty for the
remainder of the law’s implementation. Rather, the agency determinations will be made at staggered
intervals over the two-decade course of the bill’s implementation. The bill does purport to limit
challenges to “the calculation of the allocation for any unit or facility, and the determination of any values
used in such calculation,” but even the terms of that provision are sufficiently vague to result in judicial
involvement. Why should this treasure trove of new legal questions lessen affected groups’ litigiousness?
The far more likely scenario is an endless round of court cases challenging aspects of the
Administration’s bill and its implementing regulations. The wrangling and uncertainty would stretch well
into the second decade of implementation.

In short, the litigation history of EPA’s earlier interstate air pollution rulemakings provides no
support for the Administration’s bill. That history — and particularly industry’s central role in each of the
legal dramas — is instructive for a different reason, though: As discussed in section L.F.3, below, the .
Administration’s bill appears carefully crafted to overturn the court rulings that upheld those health-
protective rulemakings. Having lost in the D.C. Circuit, industry has persuaded the Administration to
overturn EPA’s Clean Air Act authority to require “highly cost effective” emissions reductions from
upwind pollution sources — authority the agency needs if it is to remedy attainment problems and address
adverse health conditions in downwind states. To accomplish this purpose, section 3(a)(3) of the
Administration’s bill completely overhauls section 126s interstate pollution remedies for downwind
states, adding an insurmountable legal test and further restricting state remedies and EPA authorities by
prohibiting additional emissions reductions from power plants and other industrial units covered by the
bill until 2015.

'8 64 Fed. Reg. 28250 (May 25, 1999); 65 Fed. Reg. 2674 (Jan. 18, 2000); Appalachian Power Co. v. EPA, 249 F.3d
1032 (D.C. Cir. 2001).

' Michigan, 213 F.3d at 674-81 (upholding EPA approach requiring NO, emissions reductions by an amount
achievable with “highly cost-effective controls™); Appalachian Power Co., 249 ¥.3d at 1048-51 (upholding
methodology by which EPA reached its findings of “significant contribution” to nonattainment of the “I-hour”
ozone rule under section 126, based upon application of “highly cost-effective” controls).

2 On this point, it bears noting that even the Acid Rain Trading Program, which fixed SO; caps and compliance
deadlines, nevertheless faced three lawsuits — all from industry. American Mun. Power-Ohio v. EPA4, 98 F.3d 1372
(D.C. Cir. 1996); Indianapolis Power & Light v. EPA, 58 F.3d 643 (D.C. Cir. 1995); Madison Gas & Elec v. EPA,
25 F.3d 526 (7th Cir. 1994).

215, 131 Sec. 3(a)(6) (adding Clean Air Act § 126(d)(2)(B)(), (ii)).

225 131 § 403(a)(2).

38, 131 Sec. 3(a)(3) (adding Clean Air Act § 110(g)).
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B. ‘The Bill Is Far Dirtier than Comp

t Iative P X,
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EPA developed the original “Clear Skies” proposal in August 2001.%* After intense lobbying by the
power sector, the White House rejected the EPA targets and timetables. In place of EPA’s proposal, the
Administration advanced a plan that permits industry to continue to pollute longer; and at higher levels.
The following chart summarizes the larger pollution loads allowed by the Administration’s bill:

“Clear Skies” Bill v. EPA 2001 Proposal

Sulfur Dioxide (SO3) Nitrogen Oxides (NO,) Mercury (Hg)
EPA Proposal 2 million tons in 2010 1.9 million tons in 2008 24 tons in 2008
1.25 million tons in 2012 7.5 tons in 2012, with 70%
facility-specific reduction;
Clear Skies Act 4.5 million tons in 2010 . | 2.1 million tons in 2008 34 tons in 2010
1.7 million tons in 2018 15 tons in 2018

3 million tons in 2018

(Figure 1)

The différences in the amount of pollution allowed by.these two plans, year-by-year and cumulatively
out to 2020, ar¢:huge. For example, the Administration’s bill resuits in 18 million excess tons of 80,
through 2012, and 34 million through 2020. For NOj, the bill results in 3 million excess tons through
2012 and 8 million through 2020: %

Mitlion Tons $0;

S0,

$.131vs.‘EPA Proposal {with banking)

S0,
Excess Poliution From $.131
2002-2020: 34 Mitlion Tons

Million.Tons

B2013-2020
52002-2012

2 EPA, “Comprehensive Approach to Clean Power: Straw Proposal and Supporting Analysis for Interagency

Discussion” (Aug.-3, 2001), available at

www catf.us/publications/other/EPA_Straw_Proposal.pdf.

% These figures are based on EPA analyses using the Integrated Planning Modet (“1PM™), the standard modeling
tool used by all stakeholders in the power plant debate. The figures show the pattern of emissions expected under
the two plans, including the impact of “banking,” which results in some reductions below the caps in early years in
order to offset emissions at levels above the caps in later years.




113

Milion Yons NOx

NO, NO,
$.131 vs. EPA Proposal (with banking) Excess.Poilution from $.131
2002-2020: 8 Miliion Tons

8 2013-2020

2002-2012

Million Tons NO,

(Figures 2 through 5)

In the following charts prepared by the Energy Information Administration, the Administration’s bill
appears similarly weak in comparison to the proposed Clean Power and Clean Air Planning Acts:

Figure ES2. Electricity Sector Mercury Emissions in Alternative Cases

‘AGarperD

%ﬂﬂe B inhofe CiCaper WJafiords }———~——

Soutce: Naticiial Evergy Modeling System, isbase dD40904a, incsIpws.d040004s, incadp.d040904a, incaiplod040904n, and
injfipd041604a.
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Figure ES1. Electricity Sector SO: Emissions in Alternative Cases

@ Hirhofe . L1, BCarp i W Jefords

ki

Sevroe: Nations! Energy Modeling System, inbase 40409040, incs3pws 0409045, incadp d040904a, incadplo. d040004a and
injfip.d041604a; -

(Figﬁtes 6 and 7)*

In the nine months since these comparisons were made, the NO, cap in the Administration’s bill has
been further inflated by 100,000 tons-per-year in each of the two implementation phases.”’

The Administration does not contend that technology is unavailable to-meet the more stringent SO,
and NOy caps associated with EPA’s original proposal. It is undisputed that the necessary technology is
proven and commercially available. Instead, the Administration contends that a bottleneck of labor,
chiefly skilled'boilermakers, will prevent meeting the deadlines of tighter legislation.

The Administration’s claim does not withstand scrutiny. In reality, the available labor supply is more
than sufficient to meet the deadlines outlined in the original EPA proposal:

% Figures 6 and7-are reproduced from page ix of Energy Information Administration, “Analysis of S. 1844, the
Clear Skies Act of 2003; S. 843, the Clean Air Planning Act of 2003; and S. 366, the Clean Power Act of 2003”
gvlay 2004), available at http://tonto.cia.doc.gov/FTPROOT/service/sroiaf(2004)05.pdf.

S. 131 § 453.
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Cumulative Available And Required Boilermaker|
Man-Hours for FGD, SCR, and AC!
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(Figure 8)*
C. The Bill Harms Public Health.

The additional pollution from power plants under the Administration’s bill leaves scores of cities and
counties out of attainment of the national ambient air quality standards for soot and smog — the Clean Air
Act’s bedrock measures of public health protection.

o EPA’s analysis shows that the Administration’s bill leaves 115 counties — home to 79
million Americans — in violation of these public health standards in 2010.” Even in
2020, two years after the bill’s delayed second-phase deadline, 66 counties with 61
million residents remain in violation.*’

e The stronger power plant emission restrictions in the EPA proposal bring 85 percent of
eastern counties with unhealthy soot levels into timely compliance with the fine particle
standard, and 90 percent of eastern counties with unhealthy smog levels into timely
compliance with the ozone standard.”® Greater power plant pollution reductions also
reduce population exposure in the remaining counties, and make it substantially easier for
those areas to attain the health standards with reasonable controls on other sources.

% Figure 8 is reproduced from Page 14 of the written testimony delivered on January 26, 2005 to this Committee’s
Subcommitteé on Clean Air, Climate Change, and Nuclear Safety by Conrad G. Schneider on behalf of the Clean
Air Task Force, Clear the Air, National Environmental Trust, and U.S. Public Interest Research Group (“the
Schneider Testimony™). Please also see Appendix 1 of that testimony. See also Clean Air Task Force, ef al.,
Comments on Proposed Interstate Air Quality Rule (Mar. 30, 2004), at 26-32.

2 EPA, “Comprehensive Approach to Clean Power: Straw Proposal and Supporting Analysis for Interagency
giscussion” (Aug. 3, 2001), available at http://www.catf us/publications/other/EPA_Straw_Proposal.pdf.
g
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Owing to its loose caps and delayed implementation deadlines, the Administration’s bill offers the
least help — among all the legislative proposals ~ to states and regions seeking attainment:

Population in Counties Projected to be in
PM2.5 Nonattainment in the Eastern U.S.

® Clear Skies Act
OClean Air Planning-Act
[ EPA Straw Proposal ‘
B Clean Power Act

&

Population in Millions {in 2000)

2005 2010, 2015 2020

(Figure 9)*

Ohio, Georgia, and Illinois are among the states that face a noticeably bleaker attainmient situation
due to the bill’s laxer, slower power plant emission curbs.

Under the Administration’s bill, large numbers of Americans will continue to die prematurely or to
suffer illness caused by excessive power plant pollution. Figure 10 shows EPA’s estimates of the
additional premature death toll and iliness in the year 2020 under this bill, as compared to the 2001 EPA
proposal:*

e 7100 additional premature deaths;

o . 4600 additional chronic bronchitis cases;

e 5100 additional hospital stays and ER ‘visits; and

e 7 million additional days of respiratory illness.

32 Figure 9 is reproduced from Page 16 of the Schneider Testimony.

3 EPA, “Comprehensive Approach to Clean Power: Straw Proposal and Supporting Analysis for Interagency
Discussion”™ App.-A at 3 (Aug, 3, 2001), available at
http://www.catf.us/publications/other/EPA_Straw_Proposal.pdf; EPA, “CSI Technical Support Package” 29 (Sept.
2002), available at www .epa.gov/clearskies. .
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Greater Health Damages Under “Clear Skies”
(additional cases in 2020 compared to EPA proposal)
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Deaths Bronchitis and ER Respiratory
Cases Visits Hinesses
(Figure 10)

The number of cumulative additional premature deaths and illnesses that the Administration’s bill
allows is even more staggering, Using EPA methods, the Clean Air Task Force calculates that between
2008 and 2020, the bill-allows, as compared.to the EPA proposal, more than 100,000 additional
premature deaths and millions of additional asthma attacks and other illnesses.*

Bach of the current, alternative legislative proposals also results in significantly fewer deaths per year
in 2020 as compared to the Administration’s bill — roughly 2,000 fewer in the case of the Clean Air
Planning Act and nearly 8,000 fewer in the case of the Clean Power Act:

3 Clean Air Task Force, “2003-2020 Health Damages Estimates for Clear Skies Initiative and Straw Proposal™
(May 2, 2003).
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Remaining Annual Power Plant Deathsl
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(Figure 11)*
D. The Bill Is Far More Costly than Competing Legislative Proposals.

The Clean Air Task Force has commissioned a comparison of these proposals using EPA’s own
traditional power system cost modeling, emission dispersion modeling, and cost-benefit methods — and
employing consultants routinely retained by EPA to do this work. In all cases, the model assumptions
were calibrated to run “apples to apples” comparisons with EPA’s 2003 modeling of the Administration’s
bill. The analysis shows that the alternative, tighter caps and timetables result in very little additional
retail cost of electricity. This result is especially notable since the Clean Air Planning Act and Clean
Power Act also include carbon caps that the Administration’s bill and the original EPA proposal do not:

% Figure 11 is reproduced from Page 7 of the Schneider Testimony.
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(Figure 12)*

Without conceding our fundamental concerns with expressing human deaths and adverse health
effects in monetary terms, we note that as of 2020, the public health costs of the Administration’s bill
exceed those of the EPA proposal by $61 billion per year.”” Moreover, the EPA proposal’s public health
savings come at the relatively small annual price of $3.5 billion in implementation expenses.”® In other
words, the Administration is promoting-a bili that — as of 2020 — costs the public $15 for every $1 saved
by industry:

3 Figure 12 is reproduced from Page 9 of the Schneider Testimony.
37 U.S. EPA, “Comprehensive Approach to Clean Power: Siraw Proposal and Supporting Analysis for Interagency

Igiscussion" (Aug. 3, 2001), available at http://www.catf.us/publications/other/EPA_Straw_Proposal.pdf.
3
Id
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“Clear Skies” Would Save Industry $3.5 Billion in 2020
but Inflict $61 Billion in Public Health Costs

160+
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(Figure 13)
E. The Bill Will Not Reduce Power-Plant Pollution 70 Percent by 2018.

In his 2003 State of the Union speech, President Bush claimed that his air pollution plan “mandates a
70-percent cut in air pollution from power plants over the next 15 years,” that is by 2018 That claim
was false then, and it is false today.” Analysis by EPA and the Department of Energy demonstrates that
the Administration’s legislation will not achieve the 2018 “caps” in the bill, actual pollution reductions of
70 percent, until some time after 2025 - due to the bill’s emissions banking and “safety valve” features.
And the only reason that EPA and DOE identified the year 2025 was that this represented the limit of
their predictive model; even under their assumptions, the ultimate achievement dates could fall well after
2025.

% dvailable at http://www.whitchouse.govinews/releases/2003/01/20030128-19.html. :

“ Indeed, the falseness of the claim was evident even to members of President Bush’s audience. Representatives
Allen, Capps, Markey, and Pallone wrote the President a letter in July 2003, “urg[ing] him to correct [his] statement
... [or to] direct EPA to modify the Clear Skies proposal to be in accordance with” his pollution abatement
predictions. Letter from Representatives Allen, Capps, Markey, and Pallone, to President Bush 1 (July 31, 2003)
(“EPA modeling makes clear that the goal to reduce emissions by 70 percent will not be achieved over the next 15
years (by 2018) as you stated. A September 2002 EPA analysis indicates that in 2020 your proposal would achieve
slightly less than'a 65 percent reduction in emissions. EPA predicted that even 18 years after enactment, emissions
reductions would still fall approximately 945,000 tons of pollution short of a 70 percent reduction.”). Characterizing
the differences between the President’s overly rosy prediction about “Clear Skies” and the bill’s likely real world
effects as “startling[],” the Repr ives reminded the President that “Congress and the public need to be able to
rely on the veracity of [his] in order to eval the competing policies and proposals.” Id. at2. “Based
on EPA modeling,” they continued, the prediction “in the State of the Union appears to fail this test.” 7d.
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For instance, the Energy Information Administration has stated explicitly that “[i]n [] Clear Skies ],
mercury emissions are not projected to reach the 2010 or 2018 cap levels because of the mercury safety
valve. . . . [[]n 2025 they are 29 tons” (i.e., nowhere near the 15 tons that the bill promises to achieve
seven years earlier than 2025).!

1t is important to note too that EPA and DOE conducted their analyses using an earlier version of the
bill (S.485) — before industrial units were allowed to “opt in” to the bill’s trading system and regulatory
relief,*? and before the bill granted “early reduction” credits to utilities and non-utilities alike.* Those
two additions undermine President Bush’s claim above even further:

¢ To the extent that non-utility units opt-in to the bill, power plants will not be required to
reduce their emissions overall by 70 percent - the greater the degree of non-utility
participation in the trading system, the weaker the level of reduction required by power
plants.

e Because opt-in unit participation is voluntary; because opt-ins generate additional
allowances in the trading system based upon inflated pollution baselines and reductions
they would have undertaken anyway; and because additional allowances are created
through early reduction credits — the overall effect of these features is to ensure that the
bill’s 70 percent reduction caps will not be.met. Stated differently, these quiet abuses and
inherent frauds in the trading system design have the effect of raising the caps so that the
bill requires less than 70 percent reductions.

e Just as EPA and DOE found that the utility industry’s use of emissions banking and the
safety valve will push ultirate achievement of the 70 percent cap until some time after
2025, the generation of additional, fraudulent allowances through opt-ins and early
reduction credits pushes attainment of the caps out even further into the future.

If you read the Administration’s more recent descriptions of its bill very carefully, you will observe a
retreat from the claim that the bill will reduce power plant pollution 70 percent by 2018. Instead,
Administration officials make one of several differently worded claims - depending upon whether it is in
their present interest to be opaque.

In one version of this dodge, EPA simply fails to specify the date by which the 70 percent reductions
will be achieved: “The President's Clear Skies Act would cut power plant emissions of these pollutants by
70 percent, eliminating 35 million more tons of these pollutants in the next decade than the current Clean
Air Act.” This statement is from EPA’s “Legislative Information” Web page concerning the bill, and
nowhere on this page does it stipulate by when these reductions supposedly will occur. Testimony by
former EPA Administrator Christine Todd Whitman before this Committee on April 8, 2003 followed this
same “speak no evil” approach when her entire testimony meticulously avoided answering this most basic
of questions.*

“ Energy Information Administration, “Analysis of S. 485, the Clear Skies Act of 2003, and S. 843, the Clean Air
Planning Act of 2003” (Sept. 2003), available at hitp://www .eia.doe.gov/oiaf/servicerpt/ces/pdf/sroiaf(2003)03.pdf.
8. 131§ 407.

 1d. § 407()(4).

4 Available at http://www.epa.gov/air/clearskies/legis.html.

45 Available at http://www.epa.gov/air/clearskies/testimony.html. While not answering the question, former
Administrator Whitman’s testimony nonetheless confirmed the untruthfulness of the claim that the Clear Skies bill
would achieve actual emissions reductions of 70 percent by 2018: “Because sources can reduce emissions early,
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In a legalistic variation on the refusal to specify the date by which 70 percent reduction are
accomplished, EPA fact sheets simply note that SO,, NO, and mercury emissions are “capped” at their
required levels “starting in 2018.”* But EPA and DOE both have told us that the 2018 “caps” will not be
met in 2018, and won’t even be met by 2025, Nowhere does this EPA fact sheet tell the public when the
70 percent pollution reductions actually will be achieved - for the simple reason that EPA does not know.
Again, the carefully worded statements in EPA’s fact sheets avoid the claim that the Administration’s
plan will reduce power plant pollution 70 percent by 2018. Considering that the vast majority of
Americans do not understand how pollution caps work in conjunction with emissions banking, it is highly
misleading for the Administration’s propaganda in favor of Clear Skies to fail to explain that the 70
percent cap will not reduce pollution by this amount until well after 2018, with two Administration
agencies recognizing this will not occur until some time after 2025.

It is thus doubly disconcerting that some proponents of the Administration’s bill are still claiming that
it will reduce power plant pollution 70 percent by 2018. It will not. The American people and members
of Congress deserve a more accurate description of what this bill will and will not accomplish.

F. The Bill Weakens the Clean Air Act.

The Administration’s bill takes with one hand while it also takes with the other. In addition to
allowing more pollution than public health can tolerate, the Administration’s bill weakens or outright
appeals all of the specific programs and requirements in the current Clean Air Act that are effectively
reducing power plant pollution today and that will reduce it further tomorrow.

The deletions, exemptions and weakening provisions in the Administration’s bill do great damage to
fundamental precepts of the Clean Air Act that have helped deliver cleaner air for over thirty years.

e Current law requires cleanup of polluted areas as quickly as practicable, but the
Administration’s bill grants automatic delays to 2015, and effective delays until 2023.

o Current law requires EPA to adopt rules to minimize toxic pollution from power plants,
but the Administration’s bill repeals most of those requirements and replaces them with a
weak performance requirement for mercury that is delayed ten years from the current
law’s schedule.

o Current law requires new sources locating in polluted areas to meet state-of-the-art
pollution standards and avoid making existing health problems worse, but the
Administration’s bill exempts all sources (even those not covered by any cap) from those
requirements until 2015, allowing more than a decade’s worth of new pollution sources to
make air quality worse.

¢ Current law gives states victimized by interstate pollution effective rights to remedy that
pollution, but the Administration’s bill makes those remedies ineffective against power
plants and prohibits any reductions from power plants under these provisions until 2012.

earn allowances for those actions, and use those allowances later, actual emission levels will be higher than the cap
in the first years of [the first and second program] phases.” /d., sec. II, note to Table I.

% dvailable at http://www.epa.gov/air/clearskies/CSA2003shortsummary2~27_03_ﬂnal.pdf (for example, “annual
sulfur dioxide emissions for affected units are capped at 4.5 million tons starting in 2010 and 3.0 million tons
starting in 2018”).
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e Current law requires new and modified power plants to limit pollution increases to avoid
turning clean air areas into polluted areas, but the Administration’s bill repeals this
safeguard except for a narrow 30-mile circle around certain Nanonal Parks and
wilderness areas.

¢ Current law requires new and modified power plants to meet up to date emission
performance standards to protect areas with clean air, but the Administration’s bill
repeals this safeguard for nearly all existing plants and replaces it with a more polluting
performance standard for new plants.

The Administration defends all of these dismantling provisions as eliminating programs that are not
required since its plan establishes new national caps for certain power plant pollutants. But the current
Administration ignores what the George H.W. Bush Administration recognized—that national caps
cannot protect local air quality and must not override the tools that are in the law to protect communities
from pollution increases that harm local air quality. Neither that Bush Administration nor Congress
sought to repeal the tools that protect local air quality when enacting the acid rain cap program in 1990.
Repeal of those tools is no more justified now.

1. The Bill Delays Existing Deadlines for Meeting Public Health Standards.

The Clean Air Act currently requires attainment as expeditiously as practicable but not later than 5
years after de51gnatlon (subject to another 5-year extension, again conditioned on passing the “expeditious
as practicable test”).”” Because designations for the new 8- hour ozone and PM2.5 standards were made
in 2004 and 2005, respectively, the Clean Air Act currently allows citizens to compel their states to adopt
measures that will ensure attainment no later than 2009 (for ozone) or 2010 (for PM2.5). The current law
also allows downwind states to use CAA §126 to petition for more timely pollution abatement and
attainment planning in upwind states.

The Administration’s bill postpones the attainment deadline for the country’s unhealthy air areas by
six years or more. As long as states could show that their poliuted areas would attain the smog and soot
standards by 2015, those areas would be labeled “transitional” rather than “nonattainment” and be granted
automatic extensions of the deadlines to meet health standards.”® Since the requlrement to attain the
standards “as expeditiously as practicable” applies only to nonattainment areas,” states would be under
no obligation to bring air quality into line with the health-based standards any earlier than 2015.

What is more, under the Administration’s bill, there is no meaningful remedy for continued
nonattainment. If an area is still violating an air quality standard in 2015, EPA makes a determination
more than a year later (in 2017) and the responsible state submits a new state 1mp1ementat10n plan up to
three years after that — in 2020 The state then has at least until 2022 to achieve the air quality standard
by implementing its plan.®® In other words, the Administration’s bill forces as many as 159 miltion
Americse;ns to breathe harmful amounts of air poltution for six to eleven yeats longer than current law
allows.

4742 U.S.C. § 7502(a)(2)

% 8. 131 Sec. 3(a)(2)(A)iii) (adding Clean Air Act § 107(d)(1)(A)(iv)).

42 U.8.C. § 7502(2)(2).

05,131 Sec. 3(a)(3) (adding § 110()(3)).

3! Id.; see also 42 U.S.C. § 7410(a), (b).

52 Current law permits limited postponement of the 2009 deadline only where the EPA makes an appropriateness
determination “considering the severity of nonattainment and the availability and feasibility of pollution control
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By labeling hundreds of polluted counties “transitional” rather than “nonattainment,” the
Administration’s bill also allows every major industrial source built or modified in those areas to make
health problems worse by evading the lowest achievable emissions rate (“LAER™) and offset
requirements of current law. Under current law, anyone wishing to build or modify a major source of air
pollution in a “nonattainment” area must ensure that the source employs state-of-the-art methods to
minimize its pollution (LAER) and must offset any added emissions so as not to degrade the already poor
air quality in the area.” This requirement applies not just to power plants, but to all other major air
pollution sources (oil refineries, chemical plants, manufacturing facilities, etc.) as well.*

Under the Administration’s bill, these health safeguards no longer apply in areas relabeled
“transitional.” In other words, the Administration’s bill makes it easier for the owners of oil refineries,
chemical facilities, and power plants to churn out additional pollution in hundreds of counties where the
air is already unhealthy to breathe. It is important to emphasize that while the Administration’s bill caps
only power plant emissions, the bill creates this loophole for all major industrial sources. Amazingly, the
Administration has not offered a word of justification for this remarkable assault on the Act’s public
health safeguards.

The bill would also weaken the prevention of significant deterioration (PSD) program requirements
that keep clean air areas from being degraded — by repealing the program as it relates to power plants and
opt-in units. Instead of having to show protection of PSD increments (in the law since 1977), a new or
modified plant would only have to show noninterference with the health standards. As a result, a new or
modified power plant could increase emissions that degrade air quality all the way up to the level of the
health standards.

2. The Bill Weakens Existing Safeguards against Hazardous Air Pollution.

The Administration’s bill allows unrestricted emissions trading of mercury, something never before
allowed under the Clean Air Act for any hazardous air pollutant. The current Clean Air Act requires
mercury reductions at each power plant, based on the emissions reductions achievable through advanced
technologies applied to individual emissions units. By allowing mercury trading, the bill allows some
power plants not to reduce their emissions at all. Instead, they can buy mercury emission allowances
from other power plants and do nothing to stop contamination of local lakes and streams. Some plants can
even increase their mercury emissions.

Indeed, EPA’s own analyses of the Administration’s bill acknowledge mercury pollution increases
above today’s levels from “specific sources in some states,” due to the trading features of the bill and the
bill’s repeal of the 2008 MACT standard.” This dirtier outcome would not be allowed if the plant-
specific MACT standard remained in effect. EPA’s data also show that parts of New England, the Great
Lakes, (5}6u1f Coast region and other areas receive only very small reductions in mercury deposition under
the bill.

measures.” 42 U.8.C. § 7502(a)(2)(B). See also id. § 7502(a)(2)(C), (D). The Administration’s bill does not
condition the availability of the 2015 postponement on any such determination.

% 42 US.C. §§ 7502(c)(5), 7503(a)(2), (©).

* Id. § 7502(c)(5).

% See EPA, “Technical Support Package for Clear Skies,” Section B: Human Health and Environmental Benefits, at
“a
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What is more, the Administration’s bill exempts from the mercury cap all coal-fired electric
generating units that emit 50 pounds-per-year or less of mercury.” Fifty-two percent of the nation’s coal-
fired electric generating units qualify for that exemption.” That is, the bill exempts 52 percent of the
country’s coal-fired units from the mercury cap. These units emit 5.2 tons annually, which is equivalent
to about one sixth of the total 2010-2017 mercury cap in the Administration’s bill and one third of the
2018 cap. -1t is also approximately 10 percent of current power-plant mercury emissions in this country.
The exemption applies even to units that are part of a multi-unit power plant that collectively emits more
than 50 pounds-per-year of mercury. For example, the bill exempts all five of the units at a massive
generating station in Wabash, Indiana, even though the plant collectively emits 134 pounds-per-year of
mercury.

4
Not only does the bill exempt 52 percent of all mercury-emitting power-plant units, it fails to require
compensatory reductions from the 48 percent that remain in the trading program, thus hitting public
health twice. That is, the touted 70 percent reductions are entirely fictional; 48 percent of plants must
reduce their emissions 70 percent, while the remainder need not make any reductions at all. With respect
to the polluters exempted from the mercury cap, the bill fails even to require that they monitor their
mercury emissions. .

Even for the units that are not exempt from the caps, the bill requires no mercury controls until 2010
(a two-year delay over the current law) and substitutes much weaker mercury caps in place of the plant-
by-plant “maximum achievable control technology” (“MACT") requirement.”® For 2010 through 2017,
the bill’s 34-ton cap represents merely the mercury reductions incidental to the bill’s phase-one caps for
SO, and NO,.*® Mercury cuts beyond these incidental reductions are not achieved until 2018. In other
words, the Administration’s 3-pollutant bill is effectively a 2-pollutant bill until 2018.

Also repealed with mercury MACT is the current law’s requirement that EPA establish MACT
standards for all hazardous air pollutants emitted by power plants, not just mercury. For hazardous
pollutants other than mercury, the bill leaves only the authority to set “residual risk” standards through a
complex risk-based process, but the earliest that those regulations are permitted to take effect is 2018 —a
full 10 years after the MACT compliance deadline of the current Clean Air Act. Moreover, the bill
repeals the Clean Air Act’s “residual risk” protections entirely for mercury without regard to any heaith
risks that remain under the bill’s weaker mercury caps.®'

Because unrestricted trading of mercury emissions could lead to toxic hotspots where mercury
contamination increases, the Clean Air Act ~ as well as other legislative proposals (notably the Clean
Power and Clean Smokestacks Acts) — prohibit mercury trading. Hotspot risks under the
Administration’s bill are made worse by the fact that the bill does not require continuous emissions
monitoring systems (“CEMS”) for mercury.® EPA itself has identified continuous monitoring and
reporting as design features essential to the environmental integrity of the acid rain trading program.®
Mercury emissions trading is allowed even without continuous monitoring so long as the Administrator

78,131 § 471(2)(C).
38 582 of the 1121 coal-fired units that were active in 1999 in this country (that is, 52 percent) emitted less than 50
ounds-per-year of mercury.
°S. 131 § 473.
 Jd; “Electric Utilities Seeking Changes in Administration Clear Skies Measure,” BNA Daily Environment Rep.
(Jan. 28, 2003).
°'S. 131 Sec. 3(a)(S)(A) (amending Clean Air Act § 112(c)(1)).
628 131 § 405(2)(2)(B). :
6 Testimony of Jeffrey Holmstead, Assistant Administrator, Office of Air & Radiation, U.S. EPA, Before the
Subcommittee on Public Health of the Committee on Health, Education, Labor and Pensions, United States Senate,
at 4-5, September 3, 2002.
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determines that CEMS for mercury with “reasonable vendor guarantees” are not commercially
available.” The responsible approach would be to make any mercury trading (if some carefully limited
program were shown to prevent hotspots) contingent on the development of reliable continuous
monitoring systems for the pollutant,

Finally, with regard to all non-mercury air toxics, including human carcinogens, the Administration’s
bill exempts as many as 69,000 industrial units (boilers and process heaters, plywood and composite
wood product manufacturing units, reciprocating internal combustion engines, and stationary combustion
turbines) from the Clean Air Act’s mandate of deep emissions reductions by 2008.% The result is to
override the removal of as many as 74,000 tons-per-year of toxic and even carcinogenic chemicals from
the air we breathe.*

3. The Bill Weakens Existing Safeguards for States.

The  Administration claims that its bill preserves states’ authority to enact additional control
requirements as necessary to meet air quality standards or control requirements. Further, responding to
concern that the bill repeals the new source review program and other important clean air protections, the
Administration protests that states remain free to adopt similar provisions that are more stringent than
those imposed federally. In support of these assertions, the Administration cites the bill’s three savings
provisions,” which purport to leave states free “to adopt or enforce any regulation, requirement,
limitation, or standard ... that is more stringent than a regulation, requirement, limitation, or standard in
effect under [any] provision of th{e bill}.”*

But there is a little-discussed fly in this ointment. A glossed-over provision of the bill, subsection
406(f), provides that “no State or political subdivision thereof shall restrict or interfere with the transfer,
sale, or purchase of allowances under this title.” The reach of this language is unclear, but at the very
least it can be read to preempt the most likely state actions, including: (1) adoption of more stringent
state-specific emissions caps (any such caps would, in effect, prevent state sources from transferring or
selling allowances to out-of-state sources); (2) readoption of a new source review-like program (any
source-specific restrictions would necessarily limit affected sources’ ability to transfer or sell their
allowances); and (3) narrow regulation of or negotiation with specific, offending plants (again, such
regulations or agreements would interfere with the plants’ use of their allowances). In short, the bill’s
purported savings clauses may “save” very little, leaving states powerless to undo the bill’s damage to the
quality of their air and the health of their citizens.

Further, the bill drastically limits states’ ability to protect their citizens from upwind poltuters.
Pollution from power plants in upwind states is responsible for violations of the soot and smog standards
in many downwind states. The delay of attainment deadlines through the “transitional area” scheme
described above would assure that many such downwind states receive more pollution transported from
upwind areas over the next 17 years.

The Administration’s bill exacerbates this problem by eliminating, as a practical matter, downwind
states” ability to control pollution transported from upwind sources. Section 126 of the existing Clean Air

%S, 131 § 405} 2)(B)().
 Jd. § 407G)(1)(A).
See http://www.epa.gov/ttn/atw/rice/ricefactsheetfnl.pdf; /boiler/bolersfactsheetfnl.pdf;
/?lypart/plywoodfactﬁnal‘pdf; turbine/turbine_fs.pdf.
7S, 131 §§ 463(c), 481(j), 483(e).
8 1d. § 481()).
 1d. § 406(f).
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Act permits downwind states to petition EPA to address upwind states’ power plant emissions, and grants
the agency the authority to regulate those emissions. The D.C. Circuit has twice reviewed EPA
rulemakings under this provision, upholding the agency’s determination to require reduction of upwind
emissions that “contribute significantly” to downwind pollution.” In doing so, the court affirmed EPA’s
rejectign of far more onerous and unmanageable approaches pushed by industry and opposing upwind
states.

The bill effectively reverses those court decisions, establishing a new, insurmountable test the agency
must pass before it may assist affected downwind states. Specifically, EPA must first find that emissions
reductions from upwind power plants would be at least as cost-effective as reductions from each other
principal source of NO, and SO,, including “industrial boilers, on-road mobile sources, ... off-road
mobile sources,” and any other category of sources that the Administrator may identify.”” Needless to
say, the time and expense of developing a methodology to make such a determination, implementing that
methodology, and then defending the final cost-effectiveness determination in court would be prohibitive:
No rule regulating upwind states’ power plant emissions would ever issue.

Moreover, even if EPA and the downwind states could pass this new extreme test, the bill prohibits
requiring emission reductions from power plants before 2015, no matter how compelling the evidence
that the plants are causing serious health problems in downwind communities. This stands in stark
contrast to the expedited relief structure of the current Clean Air Act. As EPA has noted:

Section 126 provides a tool for downwind states, the entities with most at stake, to force
EPA to confront the issue directly. It also sets up an abbreviated, and hence potentially
faster, process to achieve emission reductions. . . . . In contrast [to the SIP process]
Congress required very expeditious EPA action on a [section 126] petition and from 3
months up to three years for sources to comply.™

“Congress provided section 126 to downwind States as a critical remedy to address poltution
problems affecting their citizens that are otherwise beyond their control, and EPA has no authority to
refuse to act under this section.”” Ignoring the need for such a remedy, the Administration’s bill instead
saddles downwind, polluted states with insurmountable barriers to relief.

4. The Bill Eliminates Existing Safeguards against Pollution Hotspots.

Under the Administration’s bill, a power plant can pollute at any level so long as it buys sufficient
pollution allowances from other plants.” The fact that power plant pollution may decline nationwide,
however, provides no protection to the communities affected by a plant whose emissions stay level, or
even increase, because of its owner’s reliance on emissions trading. The “new source review” (NSR)
provisions in the Clean Air Act provide important protection against the emergence of “pollution havens”
or “hotspots” in response to an emissions trading system. NSR requires any person planning to build a

™ See Michigan v. EP4, 213 F.3d 663 (D.C. Cir. 2000) (upholding NOx SIP Call approach); 4ppalachian Power
Co. v. EPA, 249 F.3d 1032 (D.C. Cir. 2001) (upholding same approach in section 126 rulemaking).

"\See Michigan at 213 F.3d at 675-680; Appalachian Power 249 F.3d at 1044-1051.

" These particular provisions place states in an impossible situation, since the Clean Air Act elsewhere preempts
states from controlling emissions from on-road vehicles and engines, CAA § 209(a), and nonroad vehicles and
engines, CAA § 209(c). States may control these mobile sources of emissions only by adopting California standards.
42U.S.C. §§ 7507 & 7543(e)}2).

'S, 131 Sec. 3(2)(6) (adding § 126(d)(2)(B)(), (ii)).

™ 65 Fed. Reg. 2674, 2681 (Jan 18, 2000).

™ Id. (emphasis added).

68,131 §403.
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new major pollution source, or to change an existing one in a way that will cause an emissions increase,
to demonstrate that the source will use the most effective pollution control methods available and that its
emissions increase will not degrade air quality locally, in downwind communities,” or in National
Parks.”

The Administration’s bill eliminates federal new source review provisions for power plants and any
non-power-plant facilities opting into the emissions trading scheme.” If the bill is enacted, companies
will be free to cause even massive pollution increases by building new plants or expanding old ones
without adopting up-to-date pollution controls or determining whether air quality will worsen locally or
downwind.

.

5. The Bill Replaces Requirements for Up-To-Date Technology with Obsolete Standards.

In place of repealed requirements for case-by-case determination of up-to-date pollution control
performance, the Administration’s bill substitutes a requirement that EPA establish certain emissions
standards that apply to new power plants.*® The bill sets these standards at much more polluting levels,
however, than the emissions levels of plants being built today. In other words, these standards are already
obsolete and behind the curve of current requirements. For example:

o For boilers and integrated gasification combined cycle (“IGCC”) plants, the bill sets an
SO, emissions limit of 2.0 Ib/MWh.®! Three recently issued permits for coal-fired boilers
set'SO, emissions limits of 1.0, 1.2, and 1.0 [t/MWh, respectively.”

e For boilers and IGCC plants, the bill sets a NO, emissions limit of 1.0 [b/MWh.* Three
recently issued permits for coal-fired boilers each set NO, emissions limits of 0.7
I/MWh.*

e For boilers and IGCC plants, the bill sets a PM emissions limit of 0.2 Ib/MWh.** Three
recently issued permits for coal-fired boilers set PM emissions limits of 0.12, 0.15, and
0.15 Io/MWh, respectively.®

42 U.S.C. §§ 7475, 7501-7503. Current law requires a company to demonstrate that the planned construction or
other change will not cause or contribute to pollution in excess of certain maximum allowable increases and
maximum allowable concentrations that are separated from the NAAQS by a safety margin. 42 U.S.C. §
7475(a)(3)(A). The administration’s bill simply requires a demonstration that the planned activity will not cause or
contribute to a violations of — or inability to achieve — the NAAQS itself. S. 131 § 483(c)(1), (2).

™ Current law requires a company to demonstrate that the planned construction or other change will not degrade
visibility or other air quality related values at any national park. 42 U.S.C. § 7475(a)(5), (d). If the administration’s
bill were enacted, such a demonstration would not be required unless the plant in question were located within fifty
kilometers of a park. S. 131 § 483(b). This despite the fact that emissions from major pollution sources have been
shown to have a negative impact on parks as far as 700 kilometers away. See Gebhart, K., “Preliminary Particulate
Sulfur Source Attributions for BRAVO by Trajectory Mass Bal R ions” (p ion for BRAVO
conference call on November 21, 2002) (analysis on file with the Clean Air Task Force). ’

™ See S. 131 § 407(K) (“An affected unit shall not be considered a major emitting facility or major stationary
source, or a part of a major emitting facility or major stationary source for purposes of compliance with the
requirements of parts C and part D of title I, for the 20-year period beginning on the date of enactment of the Clear
Skies Act of 2005.”).

% 1d. § 481(B)(1), (e)(1), (@)

8 1d. § 481(c)(1)((A).

82 Wygen 2 plant in Wyoming; Roundup plant in Montana; IPP plant in Utah.

5,131 § 481(cX1)B).

8 Wygen 2 plant in Wyoming; Roundup plant in Montana; IPP plant in Utah.
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The bill does not place obligate EPA to update these already-obsolete emissions standards until eight
years after the agency incorporates them into its regulations.”” Even then, the bill gives the agency
discretion to avoid reviewing and updating the standards.®

This is a sharp contrast with current law, under which the case-by-case review of LAER and (in areas
other than nonattainment areas) “best available control technology” (BACT) assures that emission
performance for new and modified plants keeps pace with improvements in pollution control capabilities.
Because of BACT and LAER, the state-of-the-art in industrial pollution control has repeatedly graduated
to successively higher levels of environmental performance as sources were built or modified over the last
two decades.

For example, a review of EPA’s database for BACT and LAER determinations reveals that over just
the past ten years, the state-of-the-art in NO, emissions controls for utility boilers and furnaces has
advanced from no controls (“good combustion practices™) to low NO, burners to selective catalytic
reduction (*SCR”) to selective non-catalytic reduction (“SNCR”) and circulating fluidized bed (“CFB”).¥
Recent determinations by permitting authorities show that further improvements are in the wings.”®

As EPA and the courts have recognized, Congress intended the Clean Air Act to perform this
“technology-forcing” function.”” The Administration’s bill erases that function, leaving in its place static
emissions standards that do not even represent the state-of-the-art in pollution control today.

EPA Assistant Administrator Holmstead has acknowledged in testimony delivered before this
Committee that the new source review requirements have not adversely impacted construction or
investment associated with new power plants. He testified that:

With regard to the energy sector, EPA found that the NSR program has not
significantly impeded investment in new power plants or refineries. For the
utility industry, this is evidenced by significant recent and future planned
investment in new power plants.

This Committee should recall that in 1990, the first President Bush did not seek to repeal these
safeguards when he sought a cap and trade program for SO, from power plants, and Congress did not
enact such a repeal. Those programs have worked in tandem for the past thirteen years. The Act’s
safeguards for local air quality have not interfered with the acid rain cap and trade program and have not

55, 131 § 481(c)(1XO).

% Wygen 2 plant in Wyoming; Roundup plant in Montana; IPP plant in Utah.

878,131 § 481(e)(1)-

88 1d. § 481(e)(2).

¥ See http://cfpubl.epa.gov/rblc/cfm/basicsearch.cfm.

% See, e.g,. Letter from Richard L. Goodyear, Permit Programs Manager, State of New Mexico Air Quality Bureau,
to Larry Messinger, Mustang Energy Company (December 23, 2002), at 1-2 (“The analysis must include a
discussion of the technical feasibility and availability of IGCC and CFB for the proposed site in McKinley County . .

a5

9! See “Background Stat t on the Envirc 1 Protection Agency’s Top-Down Policy” (June 13, 1989) (citing
S. Rep. No. 95-252, 95" Cong., 1% Sess. 31 (1977)), reprinted in, 3 A Legislative History of the Clean Air Act
Amendments of 1977 at 1405; 123 Cong. Rec. A9171 (remarks of Senator Edmund G. Muskie), reprinted in 3
Legislative History at 729. See also WEPCO v. EPA, 893 F.2d 901, 909 (7™ Cir. 1990).

%2 Testimony delivered by Assistant Administrator Jeffrey Holmstead to the United States Senate Committee on
Environment and Public Works on July 16, 2002.
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prevented the very large economic savings provided by the cap and trade mechanism. Experience proves
that both programs can work together and this Congress should not ignore that fact.

6. The Bill Eliminates Existing Protections for National Parks.

The Administration’s bill exempts owners of new and modified power plants from the obligation to
meet up-to-date pollution performance standards (BACT) and examine the impacts of any added pollution
on National Parks or wildernesses — called “Class I areas” — (except those within 30 miles of the plant).
The bill also eliminates the role of the federal land manager (typically the National Parks Service
Superintendent for a National Park) in assuring that the air quality of these treasured lands is protected.

Under current law, if a new or expanded pollution source could affect a Class I area, the federal land
manager has an opportunity to review the draft permit and an accompanying air quality analysis to assure
that factors relevant to protecting national parks and wilderness areas are taken into consideration, and
that harmful effects are mitigated. The federal land manager’s review is eliminated under the
Administration’s bill for all plants farter than 30 miles from each park or wilderness.

The Administration’s bill also repeals the current Clean Air Act program to lift the haze shrouding the
Nation’s parks by obligating the states to require the best available retrofit technology (“BART”) on all
major sources of air pollution built between 1962 and 1977 that contribute to the haze.”® The bill exerpts
all opt-in units and all power plants — the primary contributor to park haze — from the BART
requirement.* In so doing, the bill lets off the hook those intransigent companies that have not yet
installed the best available retrofit technology on their plants.

If the Administration elected to enforce the requirement, instead of lifting it, the instaliation of BART
on just the largest power plants would reduce annual SO, emissions by 4.5 million tons, and annual NO,
emissions by 1.9 million tons.”® Those reductions alone would be equivalent to what the Administration’s
bill will purportedly achieve in its entire 8-10 year first phase.

In addition, EPA has before it a remand from the courts to issue a new rule to protect clean air in the
Nation’s parks; if EPA does its job properly, we can substantially reduce power plant pollution in the
West as well as the East.

7. The Bill Gives the Energy Department Veto Power over Public Health Protections.

For the first time in the 35-year history of the Clean Air Act, the Administration proposes to grant the
Department of Energy unilateral authority to relieve power plants from air pollution control obligations
and the public health protections that these controls accomplish. The Administration’s bill relegates the
EPA to a subordinate, meaningless “consultation” role. In the name of ensuring “reliability” of an electric
company or system —a vague and undefined term — Section 409 allows DOE to grant any industrial
polluter (in the power sector or otherwise) a one-year extension from the requirements of the SO,, NO, or
mercury trading programs.”

Worse, the dirtiest power plants — those that will be installing pollution control technology on 25
percent or more of their coal-fired capacity — are granted automatic one-year extensions from the SO,,

%42 U.S.C. § 7491(b)(2)(A).

%3, 131 §§ 407(K), 483(a).

% MSB Associates, analysis using EPA list of BART eligible sources exceeding 750 MW (analysis on file with the
Clean Air Task Force).

%S, 131 § 409(a)(4).
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NO, and mercury deadlines, regardless of whether they meet the criteria that allow DOE to grant such an
extension.”’ It appears that very many companies would qualify for this relief.

For any company that does not meet the 25% test, DOE is authorized to grant the petition on other
grounds, including a claim that prices for needed equipment are not "fair."*®

Moreover, the bill effectively allows even these one-year extensions to be lengthened to two years, if
DOE fails to act with 180 days on a “reasonably complete petition” — also an undefined
59 S . b . ) .
term.” Considering the avalanche of self-serving petitions that companies can be predicted to submit, and
the notorious record of bureaucratic inaction at DOE (especially when it serves the interests of the power
sector), we believe petitioning companies will see their obligations to install pollution controls routinely
delayed by two years.

There is no limitation in the bill on the number of entities, or amount of nationwide emissions, for
which DOE could grant this regulatory relief, potentially throwing the bill’s compliance deadlines and
allowarnce system into disarray. Outrageously, the bill provides no criteria that even allow — much less
require — DOE to deny such petitions on grounds related to harm to air quality, public health, ecosystems,
or national parks. The only concerns of the bill are poiluting industry’s concerns.

Finally, the bill aliows any industrial polluter to file multiple petitions with DOE during any year that
an affected unit cannot meet its allowances obligations for SO,, NO, or mercury for that year, to borrow
pollution allowances from the following year."” The result of this scheme is to allow any source to
pollute more in any given year than the trading program would otherwise allow, exacerbating local air
quality for that year, and even allowing the compliance caps in the bill to be disregarded. The bill does
not require the increased allowances to be offset with decreased allowances elsewhere, in order to ensure
that the overall caps will be met. And again, the bill provides no criteria that would allow DOE to deny
such petitions on grounds related to harm to air quality, public health, ecosystems, or national parks.

None of the foregoing provisions, allowing DOE interference with the SO,, NO, or mercury trading
programs, and harm to public health and air quality, is remotely allowed by today’s acid rain trading
program. As discussed elsewhere in my testimony, section 409°s DOE veto authority is just one of many
unjustifiable features of the Administration’s bill that flout the structure and success of the acid rain
trading program.

G. The Bill Departs from the Acid Rain Trading Program Model and Seriously Undermines
That Model’s Credibility and Accountability.

S. 131’s proponents claim that the bill adopts the successful modet of the acid rain trading program in
Title IV of the Clean Air Act. This isincorrect. As I will explain, S. 131 departs from the basic role
played by the acid rain program in the 1990 Amendments. Moreover, the bill does damage even to that
role by eliminating or undermining the integrity and key accountability measures of the acid rain trading
program, while introducing loopholes and destabilizing elements that Title IV does not contain. Indeed,
S. 131 strips away safeguards and accountability measures that are integral to the effectiveness,
enforceability and reliability of a national cap-and-trade program. The overall result is that the
proponents of the bill cannot claim the successes of the acid rain program as a justification for their bill.
To the contrary, the history and success of the acid rain trading program necessitate opposition to.S. 131.

97 Id. § 409(2)(3)(E)-
% Id. § 409(2)(3)(A).
* Id. § 409(a)(2)(A).
10 14 § 409(b).
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1. The Bill Strips Necessary, Local Air Quality Protections that Work in Concert with a
National Cap-and-Trade Program.

As discussed above, S. 131 repeals or weakens an array of statutory safeguards protecting local and
downwind communities from harmful smog and soot pollution, as well as toxic air potlution. When
Congress adopted the Clean Air Act amendments in 1990, it either added, retained, or strengthened each
of these safeguards. The safeguards have helped to protect communities against local pollution increases
that have occurred even as the acid rain program’s national SO, cap has been met and its NO, provisions
have been implemented.

Local pollution increases are documented in a new report entitled “Pollution on the Rise: Local
Trends in Power Plant Pollution,”'®" which analyzes EPA data on power plants emissions of SO, and NO,
from 1995 to 2003 — the period during which the acid rain trading program was operational. The report
found that:

» “More than half (54 percent) of the nation’s dirtiest power plants increased their annual soot-
forming SO, emissions from 1995 to 2003, even while annual SO, emissions from power plants
decreased by 10 percent nationwide”; and

e “Thirty-eight (38) percent of the nation’s dirtiest power plants increased their annual smog-
forming NO, emissions from 1995 to 2003, even while annual NO, emissions from power plants
declined by 29 percent nationwide.”'®

The increases in SO, at individual plants occurred under the acid rain program —and would occur at
many plants under S. 131 — because a national cap-and-trade program allows any given power plant to
pollute at any level so long as it buys sufficient pollution allowance credits from other plants.'™ The
current Clean Air Act guards against these local pollution increases — which exacerbate already unhealthy
air in nonattainment areas, and degrade air quality in attainment areas — with the federal new source
review program. As noted earlier, NSR requires any person planning to build a new major pollution
source, or to change an existing one in a way that will cause an emissions increase, to demonstrate that
the source will use the most effective pollution control methods available and that its emissions increase
will not degrade air quality locaily, in downwind communities,'™ or in National Parks. The acid rain
trading program wisely retained this safeguard; S. 131 eliminates it, failing to protect the public against
local pollution increases.

2. The Bill Weakens Accountability Mechanisms that Preserve the Integrity of a Cap-and-
Trade Program, and Allows for Accounting Fraud that Undermines the Caps.

The bill abandons critical features of the acid rain trading program that have been integral to the
integrity, accountability, and therefore success of that program.

01 y.S. Public Interest Research Group, ““Pollution on the Rise: Local Trends in Power Plant Pollution” (Jan.
2005), http://uspirg.org/uspirgnewsroom.asp?id2=15501&id3=USPIR Gnewsroom&.

1% One important caveat to this is that there was no cap on NO, emissions under the acid rain title.

1035 131 § 403.

1 42 U.S.C. §§ 7475, 7501-7503. Current law requires a company to demonstrate that the planned construction or
other change will not cause or contribute to pollution in excess of certain maximum allowable increases and
maximum allowable concentrations that are separated from the NAAQS by a safety margin. Id. § 7475(a)(3)(A).
The Administration’s bill simply requires a demonstration that the planned activity will not cause or contribute to a
violations of — or inability to achieve — the NAAQS itself. S. 131 § 483(c)(1), (2).
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a. Inadequate monitoring renders the trading programs for SO,, NO, and mercury
unverifiable and untrustworthy.

Whereas the acid rain trading program today requires continuous monitoring of emissions and
emissions reductions to ensure a reliable, verifiable allowance market, S. 131 abandons this requirement
in favor of lenient monitoring incapable of accurately tracking emissions.

The acid rain program requires each unit to monitor its emissions of SO, NO, and CO,, requiring a
continuous emissions monitoring system (CEMS) in most instances. EPA explains that:

The emissions monitoring and reporting systems are critical to the program. They instill
confidence in allowance transactions by certifying the existence and quantity of the commodity
being traded and assure that NOx averaging plans are working. Monitoring also ensures, through
accurate accounting, that the SO2 and NOx emissions reduction goals are met.'®

The bill appears to retain CEMS and alternative emissions monitoring systems for SO, and NOy
emissions from affected units that are electric generating units currently subject to Title IV. For all
affected units covered by the new mercury trading program, and all opt-in units, however, S. 131 allows
monitoring that is not continuous, and that does not provide information with the same precision and
reliability as that provided by CEMS. For example:

e For opt-in units, CEMS are not required “for compliance monitoring by units of less than 250

mmBtu heat input or equivalent product output capacity”;106

o For opt-in units, CEMS “for compliance monitoring by units of between 250 mmBtu and 750
mmBtu heat input or equivalent product output capacity” may be waived by the EPA
Administrator based on a mere determination that “a CEMS requirement is not necessary to

generate reliable data for compliance determinations™;'”’

o IfEPA fails to promulgate timely allocations regulations by 2008 or thereafter, affected units may
use “reasonable industry accepted methods” for monitoring NO, emissions rather than CEMS;®

o For mercury emissions, the bill allows monitoring that is only “reasonably of the same precision
[and] reliability” as that provided by CEMS, a watering-down of Title IV requirement for
alternative monitoring;'® and

o  Opt-in units that are “boilers or process heaters, industrial furnaces, kilns or other stationary
sources,” belong to one of the four source categories that qualify for the bill’s regulatory relief
from air toxics (NESHAP) regulation, and have mercury emissions covered by the trading
program need only have “monitoring and compliance requirements that would be applicable to
such units under the NESHAP.”"® The glaring problem with this approach is that monitoring
under NESHAPs is not remotely capable of monitoring emissions continuously, or with the same
precision and reliability as continuous monitoring — for the simple reason that NESHAPs do not
allow trading of hazardous air pollutant allowances.

195 hitp://www.epa.gov/airmarkets/arp/overview . html
1% 5 131 § 407(d)5HC)G).

197 1. § 407(dX5)C)(i).

1% 14, § 454(a)(5)(B)-

199 1d. § 405(a)(2)(B)(iv).

110 14, § 407G)(1)(B).



134

b. The opt-in and “early reduction” provisions for other sources damage the
integrity of the trading program and effectively authorize emissions above the
caps.

An overarching point to understand before examining each of the deficiencies below is the enormous
breadth of “units” allowed to “opt in” to the bill’s poliution trading programs for SO,, NO, and mercury,
as well as the bill’s regulatory relief from existing protections like NSR and BART. This understanding
is critical because the fundamental flaws of the opt-in provisions are compounded tenfold by the
enormous number of units that can participate.

The bill’s definition of a "unit" that may qualify for “opt in” status is so broad that it includes any
source that emits SO,, NOy or mercury and that opts in to the bill under section 407°s “Election for
Additional Units.”""" This opens the election to a wide range of equipment in all sorts of industries,
subject only to the requirement that the unit vent its emissions only through a stack or duct. Thus,
polluting equipment at oil refineries, chemical plants, pharmaceutical plants, steel foundries, auto
assembly plants, cement kilns, and other manufacturing facilities are be eligible to elect. Owners or
operators of these units can then qualify for the weakened control requirements and regulatory relief
contained in the bill, as explained below.

Voluntary participation and self-selection ensure gaming and worsen emissions performance.
S. 131 allows pollution sources other than electric utilities to opt in to the bill’s trading provisions, and
regulatory relief, on a voluntary basis. This self-selection process ensures participation by sources whose
expected operations will create an apparent emissions reduction when compared to an artificially high
“baseline.” This results in a defect commonly referred to as the creation of “anyway tons” - sources are
allowed to generate allowances for emissions reductions that would have occurred without the program.
Indeed, as drafted, the bill allows credits to be generated even when the reductions are legally required.'”
The opt-in sources can then sell those allowances to other affected units in the trading programs, relieving
those power plant units of the need to undertake emissions reductions. Such opt-in sotrces would not be
over-controlling to generate additional emissions reductions for the allowance market; rather, they would
flood the allowance system with business-as-usual reductions or — worse, bogus reductions as explained
below.

Voluntary participation and self-selection by industrial sources also ensures that facilities whose
emissions are expected to remain high simply will not opt in. They will remain dirtier than if they were
required to participate in a mandatory industry sector trading program like the acid rain program. Rather
than the cost-effective emissions reductions the Administration advertises, therefore, the bill’s cap-and-
trade regime actually achieves emissions increases that exact a significant public health toll.

Inflated pollution baselines for ept-in units produce bogus allowances that do not reflect actual
emissions reductions. Sources opting in to the allowance markets for NO,, SO, or mercury — and the
regulatory relief afforded by the bill — must first establish their “baseline” emissions. These baselines are
then used to determine the allocation of allowances to opt-in units for their participation in the trading
programs. To oversimplify, a unit’s baseline emissions are essentially a function of the unit’s heat input
or product output, on one hand, and the unit’s emissions rate for the respective pollutant, on the other.

Section 407(d) of the bill provides opt-in units with a menu of options from which to select the
method of establishing their baseline emissions. These baseline options are designed to allow

14§ 402(32).
M2 14§ 407(H(1)(B)(i).
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manipulation to create high emission entitlements — that is, opt-in units’ baseline emissions may be
manipulated and inflated well above their normal actual emissions, to enable plant owners and operators
to receive higher numbers of emissions allowances (rights to emit). In turn these bogus allowances
permit higher amounts of emissions in the overall trading scheme. Because this flood of higher, artificial
allowances from opt-in units may be traded to power plants and other affected units, the effect is to create
additional authorizations to emit above the caps. Stated differently, the infusion of bogus allowances
from opt-in units effectively raises the caps above the levels claimed by the administration.

These baseline manipulations occur in a variety of ways under the bill.'* For example, units can run
hard for three years and generate a baseline much higher than any prior operations. Also, the
allocations''* permit use of emission rates in effect during the heat input period chosen by the source.
This allows sources to take advantage of currently lax emission limits to run hard, increase actual
emissions, and create huge baselines. Thus, units now operating at low capacity or with emission rates
below allowables can easily increase emissions by a factor of two or more. This not only increases actual
emissions, but also generates bogus extra allowances for those sources — allowances that can then be
transferred when the sources slow or shut down, relieving other affected units of their emissions reduction
obligations, and thereby raising the caps above touted levels.

The bill allows unlimited “shutdown” credits, creating bogus allowances that do not reflect
actual emissions reductions. The bill’s limitation on shutdown credits is substantially weaker than the
corresponding provision in the current acid rain program.'* Section 410 of the current Clean Air Act
allows shutdown credits only for units that shut down as a result of the “replacement of thermal energy
from the unit designated under this section, with thermal energy generated by any other unit or units
subject to the requirements of this title.”!** This thermal energy limitation was designed to allow an
industrial process heat source to be replaced by a (more efficient) cogeneration unit. By eliminating the
thermal energy constraint, the new bill allows unlimited shutdown credits to be created and transferred
from any opt-in source to any other unit subject to the requirements of “this subpart.”

These shutdown credit provisions, when combined with the inflated baseline provisions, aliow for
older sources to run hard for 3 years, opt in, then later shut down and create an enormous stream of added
allowable emissions that can be transferred to any other unit in the cap programs. The term
“replacement” thus becomes meaningless as a constraint.

The bill allows mercury “early reduction” credits te be generated by opt-in units without limit,
and even above the cap levels — effectively increasing the mercury caps. The bill’s objectionable
early reductions provisions for mercury emissions bear special examination. Section 475 allows the
generation of early reduction credits for mercury emissions:

®  Above cap levels, effectively raising the phase I and phase II mercury caps;

e Without any limitation on total mercury early reduction credits, rendering indeterminate the
actual reductions achieved from the power sector or under the bill;

e Already required by state laws or regulations, obviating the benefits of those state mercury
reductions, allowing windfall sales of mercury allowances from reductions already required by

135 131 § 407(d)(3)-
U4 14§ 407(D).

15 14, § 407(1), at 65.

16 42 U.S.C. § 7651i(f).
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state law, and permitting other affected units to maintain high mercury levels or even increase
those levels from allowance purchases;

e From incidental mercury reductions occurring anyway as a result of SO, or NO, reductions,
allowing discredited “anyway tons” to undermine the integrity of allowances and, again, raise the
mercury cap levels.

As with the bill’s other provisions allowing opt-in participation in the allowances scheme, the
voluntary and self-selecting nature of the system makes it hard if not impossible to quantify how much
actual reduction in mercury emissions the bill accomplishes. Certainly the reductions will not reach the
phase I and phase Il amounts claimed, due to the array of flaws described above.

* % %k k %

The effect of all this is that S. 131 re-introduces a host of loopholes, accounting gimmicks, free-rider
problems and accountability defects that rightfully caused trading approaches to be held in low regard
until the acid rain program corrected these deficiencies in the 1990 Clean Air Act amendments. This bill
strips the acid rain trading program model of the very integrity that has justified public confidence in the
program.

Among the competing legislative proposals before this Committee, the bill that can most legitimately
claim the mantle of the successful acid rain trading program is the Clean Power Act, S.150 — not the Clear
Skies Act. The bipartisan Clean Power Act co-sponsored by Senators Jeffords, Lieberman and Collins
adopts a national cap-and-trade program for SO, and NO,, while prohibiting trading of the dangerous
hazardous air pollutant, mercury — just as the 1990 Clean Air Act Amendments did. The Clean Power
Act preserves the safeguards against local, regional and upwind pollution damage, in the form of the
NSR, regional haze, and section 126 interstate pollution programs — just as the acid rain program did.
Moreover, the Clean Power Act maintains the accountability mechanisms and integrity of the acid rain
trading program for its SO, and NO, trading programs. In stark contrast, the Clear Skies Act fails on all
these scores.
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IL. THE BILL ALLOWS UNLIMITED GROWTH IN CARBON DIOXIDE FROM
POWER PLANTS, WORSENING GLOBAL WARMING

Electric power plants are the largest source of global warming pollution in the United States,
responsible for 40 percent of U.S. carbon dioxide (CO) emissions. Yet the administration bill does not
contain any provision to reduce these emissions, or even limit their growth. This is not just an omission;
it is a choice that will take us down the wrong path increasing costs for consumers and locking us in to
risky emissions growth. In the two years since introduction of the original administration bill, it has
become increasingly obvious that the failure to address CO, emissions is out of sync with scientific and
economic reality.

,

A. Global Warming Is Real and Urgent.

In the two years since the last hearings on the administration’s bill, scientific evidence has only
strengthened on the reality of global warming and urgency of beginning to curb the carbon dioxide
pollution that is causing it.

The administration’s own 2002 Climate Action Report concluded that unless global warming
emissions are reduced, average temperatures could rise another 3 to 9 degrees Fahrenheit in the United
States by the end of the century''” — with far-reaching effects:

e Higher temperatures will worsen air potlution.'®
e Sea levels will rise, flooding coastal areas.!’?
o Heat waves will be more frequent and intense.'”’

e More droughts and wildfires will occur in some regions, more heavy rains and flooding
: 121
in others.

o Species will disappear from historic ranges as habitats are lost.'”

The administration’s report, Qur Changing Planet 2004-2005, released in August 2004, highlighted
additional research findings:

o Using improved climate models, scientists have confirmed that observed global
temperatures during the 20th Century can be explained only when the effect of heat-
trapping gases is included along with natural factors. A similar analysis for North
America reached the same conclusion, showing that natural factors alone could not
explain the warming observed since 1950.

e The Arctic is warming much faster than the world as a whole. From 1981 to 2001 the
Arctic region warmed by 1.1 degree Fahrenheit. In the high latitude region of North

ys. Department of State, U.S. Climate Action Report — 2002 84 (2002), available at
http://yosemite.epa.gov/oar/globalwarming.nsf/UniqueK eyl ookup/SHSUSBWHUS/$File/uscar.pdf.
8 14 at 107.

19 14, at 103.

120 14, at 84, 107.

2114 at 86, 89, 96-97, 100-101.

122 14, at 90-92, 97-98.
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America the warming was even greater -- a staggering 3.6 degrees Fahrenheit in just
twenty years.

¢ Much of the excess heat trapped by carbon dioxide and other global warming pollutants
is stored in the ocean, delaying the increase in surface temperatures that will eventually
be seen. Consistent with available observations, climate models show that the rate of
ocean heat storage has more than tripled since 1950.

* Recent work provides compelling evidence that the severe drought that has affected the
Western United States since 1998 is part of a persistent climate pattern that was strongly
influenced by the tropical oceans. Unusually cold sea surface temperatures in the eastern
tropical Pacific occurred together with unprecedented warmth in the western Pacific and
Indian Oceans. Climate model simulations demonstrate that this pattern of sea surface
temperatures is ideally suited to produce an atmospheric circulation pattern conducive to
producing drought in the western United States. )

* Analyses based on a large number of studies of plants and animals across a wide range of
natural systems worldwide have found that many species have shifted their geographic
ranges or changed temperature-sensitive behaviors -- such as migration, flowering, or
egg-laying -- in ways consistent with reacting to global warming. The balance of
evidence from these studies suggests that impacts of global warming are discernible in
animal and plant populations.

The robust scientific consensus was re-stated again last year in the Arctic Climate Impact
Assessment'” - an international scientific report accepted by the U.S. government. According to the
most conservative estimates in the Arctic Climate Impact Assessment, about half the summer sea ice in
the Arctic is projected to melt by the end of this century, along with a significant portion of the Greenland
Ice Sheet, as the region warms an additional 7 to 13 degrees Fahrenheit by 2100. Rising sea levels have
already been observed and are predicted to accelerate as warming continues. Additional findings include:

* In Alaska, Western Canada, and Eastern Russia average winter temperatures have
increased as much as 4 to 7 degrees F in the past 50 years, and are projected to rise 7-14
degrees F over the next 100 years.

e Polar sea ice during the summer is projected to decline by 50 percent by the end of this
century with some models showing near-complete disappearance of summer sea ice. This
is very likely to have devastating consequences for polar bears, ice-living seals, and local
people for whom these animals are a primary food source. At the same time, reduced sea
ice extent is likely to increase marine access to some of the region’s resources.

¢ Warming over Greenland will lead to substantial melting of the Greenland Ice Sheet,
contributing to global sea-level rise at an increasing rate. Greenland’s ice sheets contain
enough water to eventually raise sea level by about 23 feet.

¢ Inthe United States, low-lying coastal states like Florida and Louisiana are particularly
susceptible to rising sea levels. :

123 Statement by Dr. Robert W. Corell, Chair, Arctic Climate mpact Assessment, before the Committee on
Commerce, Science, and Transportation, United States Senate (November 16, 2004).
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e Ifthe Arctic Ocean becomes ice-free in summer, it is likely that polar bears and some
seal species would be driven to extinction.

o Arctic climate changes present serious challenges to the health and food security of some
indigenous peoples, challenging the survival of some cultures.

e Over the next 100 years, global warming is expected to accelerate, contributing to major
physical, ecological, social, and economic changes. The Assessment documented that
many of these changes have already begun.

In December 2004, the scientific journal Nature reported groundbreaking findings linking global
warming pollution and the European heat wave of 2003 that killed more than 15,000 people. Emissions of
carbon dioxide and other global warming pollutants have already at least doubled the risk of extreme heat
waves like the one experienced in 2003, according to a team of scientists led by Peter Stott at the British
Met Office.”* They also find that as greenhouse gas emissions continue to rise, 2003 temperatures will
become the norm by the 2040s, with half of the summers being even hotter than last year’s. A companion
paper describes this work as “a breakthrough” — “the first successful attempt to detect man-made
influence on a specific extreme climatic event.”'”

These findings dramatize the Liability risks for companies that emit large amounts of CO, and other
greenhouse gases, according to a third paper by Myles Allen (a physicist) and Richard Lord (an
attorney)."* Global warming pollution, they say, has “loaded the weather dice” — raising the chances of
repeating the weather conditions of summer 2003 by a factor of two to four, with higher risks to follow as
emissions continue to rise. To be sure, one cannot say that a particular heat wave definitely would not
have happened absent the increased pollution, just as one cannot be 100 percent sure that a particular case
of lung cancer was due to smoking. But one can say that global warming is increasing the number of
extreme heat waves just as smoking increases the number of lung cancer cases. Asa result, they
conclude, “it will become increasingly hard to argue that any resulting damage was unforeseeable.” They
predict a rise in litigation to limit emissions and determine who pays for the damage caused by global
warming.

Last month Senator Olympia Snowe, with her co-chair British Member of Parliament Steven Byers,
issued an international report underlining the urgency of action. They said:

The vast majority of international scientists and peer-reviewed reports affirm that climate
change is a serious and growing threat, leaving no country, however, wealthy, immune
from the extreme weather events and rising sea levels that scientists predict will occur,
unless action is taken.'”’

Their report concluded: “To avoid foreclosing climate stabilization options and to prevent dangerous
climate change, vigorous action to reduce global emissions must start now.”'%®

124 Syott, et al., “Human Contribution to the European Heatwave of 2003,” Nature (432:610), Dec. 2, 2004.

125 §chir and Jendritsky, “Hot News from Summer 2003,” Nature (432:559), Dec. 2, 2004.

126 Atlen and Lord, “The Blame Game: Who Will Pay for the Damaging Consequences of Climate Change?” Nature
(432:551), Dec. 2, 2004

127 Meeting the Climate Challenge: Rec dations of the Int ional Climate Change Taskforce, foreward,
http://www americanprogress.org/atf/cf/{ E9245FE4-9A2B-43C7-A521-

5D6FF2E06E03}/CLIMATECHALLENGE.PDF
P40d at 2.
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Also this January, the National Commission on Energy Policy — with members from a range
backgrounds, including the electric power industry — endorsed a program of mandatory limits on
greenhouse gas emissions coupled with incentives for new technologies including coal gasification plants
that capture and permanently store carbon underground.'” Their formula drew support from the United
Mineworkers and Senator Robert Byrd.

While there are pockets of denial left in the business and political worlds, more and more industry
leaders and elected officials are recognizing that scientific consensus makes action on global warming
both inevitable and increasingly urgent. These voices include leaders in the electric power industry itself.
For example:

e American Electric Power, the nation’s largest power company: “Enough is known about

the science and environmental impacts of climate change for us to take actions to address
its consequences.™ Linn Draper, AEP’s former CEQ: “Eventually, you’re going to
have to have a hard cap of some kind.”™®' AEP senior vice-president Dale Heydelauf:
carbon constraints are “inevitable.”"? ‘

¢ John Rowe, CEO of Exelon Corp.: “We accept that the science on global warming is
overwhelming.” And: “There should be mandatory carbon constraints.”***

e Jim Roc113g“ers, CEO of Cinergy Corp.: “One day we will live in a carbon-constrained
world.”

. Wayne Brunetti, CEO of Xcel Energy: “Give us a date, tell us how much we need to cut,
give us the flexibility to meet the goals, and we’ll get it done.”"**

In the two years since this bill was last considered, there also has been major change in political
opinion. Here in this body, a bi-partisan group of 43 Senators voted in 2003 for the Climate Stewardship
Act, a cap-and-trade program for global warming pollution covering all the major industrial sectors,
including electric power.

Most dramatically, more than a dozen states — led by governors of both parties — are pursuing
initiatives to directly limit global warming pollution from power plants and vehicles, to increase energy
efficiency, and to require an increasing percentage of power generation from clean, renewable energy
sources.

B. Delay Increases Both the Danger and the Cost.

Delay in addressing the 40 percent of U.S. CO, emissions that comes from U.S. power plants
increases the danger we face, and at the same time, increases the cost of addressing that danger later.

12 National Commission on Energy Policy, Ending the Energy Stalemate (2004), http://64.70.252.93/082F4682 pdf
13 American Electric Power, Position Paper on Global Climate Change 1
http://www.aep.com/environmental/climate/docs/Climate_Change_Position_Paper.pdf

3Ly Pre-emptive Strike on Global Warming, (New York Times, May 15, 2001).

2 4EP and Cinergy To Outline Ways to Cut Emissions, Wall Street Journal (Feb. 19, 2004), p. A8.

133 Global Warming, Businessweek, Aug. 16, 2004.

1% «Cinergy: Awakening a Sustainability Giant,” GreenBiz,
http://www.greenbiz.com/news/reviews,_third.cfm?NewsID=27409

135 Global Warming, Businessweek, Aug. 16, 2004,
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Unlike conventional pollution problems, global warming is a problem with enormous built-in inertia.
Conventional pollutants wash out of the air within a few days or weeks, meaning that atmospheric
pollution levels come down almost immediately after emission reductions are put in place. In contrast,
CO, stays in the atmosphere for hundreds of years. Once the atmospheric concentration of CO; and other
greenhouse gases has been raised, it stays raised. As a practical matter, it will take generations, even
centuries, to lower the concentrations once they are raised. This means that loading the atmosphere with
greenhouse gases is, for all practical purposes, irreversible. For all practical purposes, you cannot go
backwards.

These time lags mean that managing the threat of global warming is like navigating the Titanic — to
avoid colliding with the iceberg we have to start altering course long before we arrive there. While we
may not know now exactly how close we are to the iceberg or how severely our ship will be damaged
from striking it, it is a fact that if we steam ahead with our current energy systems until we have a global
body count; we will have locked ourselves and our children into unavoidable, large-scale damage.

Two years ago, President Bush said: “I reaffirm America’s commitment to the United Nations
Framework Convention and its central goal, to stabilize atmospheric greenhouse gas concentrations-at a
level that will prevent dangerous human interference with the climate.” The President acknowledged that
this requires us to “slow, stop, and reverse” the trend of increasing CO, emissions.

But the President has offered only a voluntary plan that, even if fully achieved, will result in
emissions growth of 14 percent between 2002 and 2012 — virtuaily the same rate of emissions growth as
occurred inthe decade before. Let us consider whether that is enough to give Planet Earth better
prospects than the Titanic.

Before the industrial revolution, the atmosphere contained about 270 parts per million (ppim) of CO;.
At present, atmospheric CO; has increased to more than 380 ppm. Many scientists believe we are already
seeing concrete impacts of global warming at this level. As just one example, we have lost 20 percent of
polar ice cap since 1979. Many would consider that we are already in the realm of “dangerous human
interference with the climate.”

(Figure 14)

The critical question is how high we are prepared to allow concentrations of CO; and other
greenhouse gases to rise. 450 ppm? 550 ppm? 650 ppm? Or even higher? Unfortunately, we cannot
put the world on “pause” while we do more research. Even as we debate exactly what adverse impacts on
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temperatures; weather patterns, sea level, human health, and ecological systems would occur at each of
these levels, is it not obvious that higher concentrations mean greater risk of “dangerous human
interference with the climate™?

For the very reason that we do not know exactly what will happen at each higher level, conservative
principles should lead us to be extremely cautious about irrevocably committing the world to ever higher
CO; concentrations.

With that as a starting point, we must recognize that for each possible concentration target; there is
only a specific amount of CO; that can be emitted. The figure below shows for each of these
concentrations; the maximum tonnage of CO, that ¢can be emitted on a global basis over the two centuries
from 1900 through 2100.

Stabilization Requires a
Budget
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" (Figure 15)

The next figure illustrates how fast we are eating up these budgets. We have already used up nearly
half of the 200-year budget for a goal of avoiding more than 450 ppm CQO,. 'And because emissions —
both here in the U.S. and in the world as a whole — are increasing, the entire budget ruas-out by 2040.
The picture is not much different for more “relaxed” targets: For a goal of not exceeding 550 ppm, on
present emission trends the budget runs out only a decade later.
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The Budget is Disappearing
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(Figure 16)

Once we grasp these two facts — that for any given CO, concentrations there is only a limited budget
of CO, emissions available, and that you can’t go backwards once atmospheric concentrations have risen
_ the costs of delaying emission reductions become clearer: Unrestrained emissions growth is eating up
the global carbon budget, locking us into two bad choices — either dangerously high CO, levels or crash
reductions later.

Slow Start Means Crash Finish
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(Figure 17)

In this figure, the gréen line shows an emissions path consistent with not exceeding 450 ppm, in
which we start to reduce emissions in the next few years. Compare this with the red and purple line, also
consistent with a 450 ppm limit, but where we do not start reducing emissions until later. The slower start
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means that not exceeding 450 ppm requires reductions on a crash basis later on, with far more potential
for economic disruption,

Advocates of delay argue against acting until we know exactly how harmful a given increase in CO,
concentrations will be. The CO, we emit may cause a temperature rise at the high end of published
estimates, the low end, or in between; the damage done by a specific temperature rise also may be larger
or smaller. But once we know for sure, it will be too late to change course. The fact is that continuing on
our current path will commit us to an outcome that we will not be able to undo.

Such a choice is not responsible. Delay will turn-what is still a manageable threat into a runaway,
unmanageable problem. In the national security context, the administration has no difficulty
understanding that waiting until a danger has fully developed runs the risk of foreclosing our ability to

avert that danger. This logic applies strongly to global warming. If we wait until this danger has fully
developed, it will be too late to prevent.

The problem of delay is particularly intense with respect to the electric power sector. Power planis
have exiremely long lives. There are plants still operating in the U.S. today that are more than 60 years
old. New plants built in the next 20 years will still be operating in the third quarter of this century, and
their cumulative emissions will determine how much the climate warms. While we procrastinate, energy

demand keeps growing and more investments are made‘in power plants that are no less carbon-emitting
than yesterday’s plants.

The U.S. Energy Information Administration forecasts that the United States will build the equivalent
of over 1350 medium-sized fossil energy power plants between now and 2025 (405,000 MW)."*® The
path we are on'today will result in skyrocketing emissions of CO, in the U.S. and globally. Figure 9
shows current forecasts for the U.S. and the world over the next 25-30 years: U.S. emissions are projected
to increase by 40% and world emissions by nearly 70% over 2000 levels. These emissions will stay in

the air for hundreds of years making the task of protecting the climate that much harder and more
expensive.

Growth in Energy CO2 Emissions
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(Figure 18)
C. ThereIs a Cleaner Energy Path.

We can do three things to limit CO, emissions from the electricity sector. First, produce and use
electricity more efficiently. Second, dramatically increase our reliance on renewable energy resources.
Third, pursue methods to capture and permanently store CO; from the fossil energy sources we continue
to use.

If these technologies are rapidly deployed, we can move U.S. electric generation onto an emissions
pathway for the next several decades that represents this sector’s fair share of a national and global
strategy for keeping CO, concentrations under 450 ppm. All three of these methods will be stimulated by
adopting a program to limit CO, emissions from the power sector. All three will languish if Congress
ignores CO, in a power plant bill.

A word in particular is due about coal gasification and carbon storage. Technologies in commercial
operation today demonstrate it is feasible to capture CO, from coal-based power plants in a form that can
be kept out of the atmosphere provided that suitable geologic repositories are developed. In the U.S.
today we inject over 30 million tons of CO, annually into ol fields to recover additional oil. Yet, only
about 20 percent of that CO; is supplied by power plants. Rather it is pulled out of natural CO; resetvoirs
and piped hundreds of miles to be stuck back in the ground.

Because industrial CO; can still be emitted to the air in unlimited amounts for free, there is no
adequate economic incentive to use and optimize existing technology to capture these emissions. Nor is
there an adequate incentive to invest to bring down the costs of today’s gasification and CO; capture
systems. :

Ironically, the current policy procrastination makes U.S. coal industry’s future a very uncertain one.
No one believes that action on global warming can be delayed indefinitely and this is making investors
leery of large new investments in conventional coal-fired power plants. On the other hand, without a
policy program to limit CO, emissions over time, the uncertainty is too great for most investors to
develop and plan to deploy advanced coal technologies like gasification and capture systems. That is why
there is growing understanding in the power sector and the coal industry that we must face up to the need
for carbon limits.

American delay in adopting these technologies also leads to delay by other countries, especially
rapidly industrializing developing countries. Per capita electricity consumption and CO, emissions in
these countries is as little as 1/10™ to 1/20® our own. Yet their electric generating sectors are growing
rapidly. It is as important to move them to new technologies — including coal gasification and carbon
capture — as it is to move to these technologies here at home. Action here at home will help show that it is
both feasible and important to reduce CO, emissions in developing countries too. And, action here at
home will give American companies the technological experience and know-how to capture the market
for these technologies in developing countries. :

D. Veluntary Programs Will Not Work.

~ The administration and its allies point to a hodgepodge of voluntary programs and modest public
investments in new technology. But without a real market signal, such as that provided by real limits on
CO, emissions, these efforts are not sufficient even to stem the steady increase in power plant CO,
emissions.
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The president’s voluntary target, announced last year, is phrased as a reduction in the nation’s
“emissions intensity”— the amount of carbon pollution per dollar of economic output. But the
administration’s target lets total carbon pollution keep increasing every year. In fact, even if the
administration’s target is met, total U.S. global warming emissions will increase by 14 percent between
2002 and 2012 — exactly the same rate as they grew in the 1990s.'”

Past voluntary efforts have failed to cut carbon pollution. In one Department of Energy program,
power companies claimed to have made nearly 140 million tons of “reductions” even as their total global
warming emissions skyrocketed by 420 million tons. Instead of making real investments to reduce their
overall pollution, most power companies simply claimed credit for business-as-usual actions — and thus
made no real difference in rising emission trends."*®

The power sector’s latest voluntary pledge, announced in December 2004, would let total CO,
emissions from power plants grow by 13 to 16 percent between 2000 and 2010 — even more than overall
U.S. emissions.™

Without the real market signal from a limit on emissions, the administration’s policy of voluntary
programs and small investments in technology R&D is an expensive, inefficient, and ineffective strategy
for changing emissions trends. The plain fact is that in the absence of a real market signal, voluntary
programs and modest subsidies alone will not significantly change power sector emission trends.

E. We Need Real Policies Now to Send a Real Market Signal.

To avoid reaching concentrations that are several times pre-industrial levels, we will need to change
the technology we use to generate electric power. Given that the electric power sector is the country’s
largest emitter of global warming pollution, accounting for 40 percent of U.S. CO, emissions, there is no
other way to proceed. In the decision whether to include CO; in a power plant emission control bill, this
Congress will either stimulate investors to get serious about developing and using new climate-friendly
power technology or send them a signal to procrastinate.

Including provisions to limit CO, in a power plant bill can speed the process of bringing advanced
technologies to market; leaving CO, out will keep that activity on the back burner.

The administration and many in Congress have resisted including a binding limit on CO, in power
plant legislation out of an apparent belief that any binding cap will have unacceptable impacts on
electricity rates and fuel diversity. That is not correct. Analyses discussed in NRDC’s testimony to the
full Committee in June 2002 show that it is possible to craft legislation that limits power plant CO, with
modest impacts on the economy.'*’

BTNRDC (2002), “Untangling the Accounting Gimmicks in White House Global Warming, Pollution Plans,”
http://'www.nrde.org/global Warming/agwcon.asp.

¥ NRDC (2001), “Reported ‘Reductions,’ Rising Emissions: The Failure of Voluntary Commitments and
Reporting to Reduce U.S. Electric Industry CO, Emissions,”

http://www.nrde.org/global Warming/reductions/execsum.asp.

3% Climate Vision Memorandum of Understanding Between the United States Electric Power Sector and the
Department of Energy (Dec. 13, 2004),

hittp://www.climatevision.gov/sectors/electricpower/pdfs/powerpartners_mou.pdf
0 See Testimony of David G. Hawkins-on S.556, June 12, 2002.




147

For example, even the administration’s own analyses conclude that some versions of binding CO,
caps would have very modest impacts on electricity rates and fuel use, even when using a number of
conservative (and we believe, flawed) assumptions.'*! In September and October 2001, both EPA and
EIA analyzed a binding carbon cap for the electric sector using a set of requirements specified by
Chairman Voinovich, former Senator Smith, and Senator Brownback.'? Among the scenarios examined
by EIA and EPA were requirements to cut SO2 , NOx, and mercury emissions by 75 percent from 1999
levels in two stages (2007 and 2012) and to cap power sector CO, emissions at forecasted 2008 levels.'*?

EIA’s report calculated this set of requirements would result in an average electricity rate of 7.1 cents
per kwh, compared to a 1999 average electricity rate of 6.7 cents per kwh. EIA projected coal
consumption in 2020 would be the same as in 1999,

The key point is the need to set a schedule now for limiting and then decreasing emissions of CO,.
By adopting a schedule now, you can provide the maximum lead-time for the industry and achieve long-
term reductions at the most gradual rate of change. By adopting a schedule for limiting carbon emissions
you put market forces to work to deliver the clean energy resources we will need to meet economic
growth without disrupting the climate that strongly influences the quality of life in our country and others
around the globe.

In sum, failure to include CO; limits in a power plant bill has real costs. It would keep the U.S. and
the world on a path of accelerating CO, emissions — a path that is unacceptably risky given what we
already know about the potential of global warming to change our lives for the worse. It would steer
investments at the margin to patching up old, existing capacity that should be replaced with modern,
efficient systems. And it would continue the policy uncertainty that operates as an obstacle today to
business planners considering what energy investments they should pursue.

By acting now to adopt a schedule for limiting CO, emissions we can change behavior both here and
abroad and make it easier to address global warming. With U.S. leadership, we can design new energy
projects to rely on climate-friendly technology. Doing so will expand our options to reconcile aspirations
for improved economic well-being around the world while preserving the climate we all depend on to
provide us with a hospitable place to live.

In conclusion let me suggest it is time for all sides to stand down from the posturing of past years on
this issue and adopt a more pragmatic approach. There are many sensible policies that can be adopted to
start limiting CO, emissions and there are many compelling reasons to do so. Working together,
members of both parties and the administration would be able to identify a path forward that all conld

embrace and all could point to as a real accomplishment. NRDC will work with you to help make that
happen. .
! A number of flaws in the administration’s analyses of “four-pollutant” bills are described in NRDC’s testimony
of June 12, 2002 at the full Committee hearing on S.556, the Clean Power Act. Id. Testimony of David G. Hawkins
at 12-16.
"2 Energy Information Administration, “Reducing Emissions of Sulfur Dioxide, Nitrogen Oxides, and Mercury
from Electric Power Plants,” September 2001. (“EIA S-V-B report”) and U.S. EPA, “Analysis of Multi-Emissions
Proposals for the U.S. Electricity Sector,” October 2001.
143 1 etter of June 8, 2001 from Senators Smith, Voinovich, and Brownback to John Weiner, EIA, reproduced in EIA
S-V-B report at Appendix A. Compliance with the CO3 cap could be achieved with on-system reductions or credits
for “sinks” enhancements or reductions from other source categories. EIA’S report calculated costs assuming that
only CO, emission reductions from U.S. energy facilities would be used for compliance.
'* While this result represents a decrease in coal consumption from no-control forecasts, EIA’s report assumed no-
penetration of coal- gasification technology in the electric sector, even by 2020. This is inconsistent with the
Department of Energy’s programmatic goals for this technology. EPA’s report on the S-V-B scenario forecasts
smaller price and fuel impacts than EIA’s, due to EPA’s broader assumed trading options than EIA assumed.
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RESPONSES BY JOHN WALKE TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. Please disclose a listing of the number and caption of all cases filed
by the Natural Resources Defense Council as plaintiff or as one of other plaintiffs
against the U.S. Environmental Protection Agency seeking any action or relief
under any section of the Air Pollution Prevention and Control Act, (“Clean Air Act,”
42 U.S.C. s. 7401 et seq.) since January 1, 1985.

Question 2. Please disclose a listing of the number and caption of all cases against
the U.S. Environmental Protection Agency wherein the Natural Resources Defense
Council is a named party since January 1, 1985.

Response. The Natural Resources Defense Council’s (“NRDC”) mission is “to safe-
guard the Earth: its people, its plants and animals and the natural systems on
which all life depends,” “to restore the integrity of the elements that sustain life,”
and “to defend endangered natural places.”! Toward those ends, we pursue litiga-
tion challenging Environmental Protection Agency (“EPA”) rulemakings and other
agency activities when the agency violates environmental or public health statutes
or otherwise fails to perform its mission of “protect[ing] human health and the envi-
ronment.” 2

The first table below identifies cases since 1985 in which NRDC has challenged

an EPA rulemaking or other action. The table does not include attorneys fees cases
(of which there have only been a few) nor cases in which NRDC intervened in sup-
po)rt of the agency. (For our methodology in compiling this table, please see footnote
3.
Following this table of NRDC cases is a comparable table of cases since 1985 in
which industry has challenged an EPA action. In virtually every such case, industry
has sought not to assist EPA in performing its mission of protecting public health
and the environment but instead to thwart and delay the agency’s efforts. Due to
time constraints, the list is significantly underinclusive, not least because it ex-
cludes (1) district court cases that were never appealed, and (2) the many cases—
including a significant number of NRDC’s case—in which an industry party did not
file the original complaint but did subsequently intervene against the agency. De-
spite that shortcoming, the list’s relative length (339 industry-filed cases, versus 92
cases in which NRDC has opposed the agency) is quite telling. (For our methodology
in compiling the table of industry cases, please see footnote 4.)

1NRDC: About Us,http:/ /www.nrdc.org | about | default.asp.
2 About EPA, http:/ /www.epa.gov /epahome [ aboutepa.htm#mission.
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NRDC CASES (Clean Air Act cases in bold):’
COURT CASE CASE TITLE
NUMBER
1. 1 Circuit 85-1915 NRDC v. EPA
2. 2d Circuit 87-6124 NRDC v. NY Dept of Environmental Conservation
3. 88-6142 EDF v. Thomas
4. §8-6210 NRDC v. Thomas
5. N 92-6060 American Lung Ass’n v. EPA
6. N 00-6232 NRDC v. Muszyns
7. v 02-4005 Riverkeeper v EPA
8. < 03-4470 ‘Waterkeeper v EPA
9. EDNY 92-1494 NRDC v. EPA
10. SDNY 86-0603 NRDC v. Thomas
11. C 87-0505 NRDC v. NY Dept of Envir tal Conservation
12, © 94-8424 NRDC v. Fox
13. © 04-8858 West Harlem Envirc 1 Action v EPA
14. 3d Circuit 85-3530 NRDC v. EPA
15. - 87-5904 American Lung Ass’n of NJ v, Kean
16. 4™ Circuit 90-2447 NRDC v. EPA
17. 92-2520 NRDC v. EPA
18. D. Md. 03-2444 NRDC v EPA
19. EDVA 91-0058 NRDC v. EPA
20. o 02-0050 NRDC v. Reilly
21. 5% Circuit 97-60042 Texas Oil & Gas Ass’n v. EPA
22. v 02-60017 BCCA Appeal Group v EPA
23. 6" Circuit 93-3473 BP Exploration & Oil v. EPA
24. 9" Circuit 86-7390 NRDC v. EPA
25. . 87-7103 Nader v. EPA
26. - 88-4339 Northwest Food Processors Ass'n v. Reilly
27. ‘ 89-70135 NRDC v. EPA
28. - 90-70671 NRDC v. EPA
29. c 91-70234 Les v. Reilly
30. - 00-70014 Envirc 1 Defense Center v EPA
31. ¢ 00-70890 NRDC v EPA
32. ° 01-16111 San Francisco Baykeeper v Whitman
33. . 02-70177 Medical Alliance for Healthy Air v EPA
34. NDCA 98-4825 Heal the Bay v Leavitt
35. o 99-3701 NRDC v Browner
36, WDWA 04-0099 United Farm Workers v EPA
37. D.C. Circuit 80-1067 NRDC v. EPA
38. v 80-1607 NRDC v. EPA
39. v 80-2103 Dug Light Co. v. EPA
40. < 84-1629 NRDC v, EPA
41, ‘ 84-5566 NRDC v. Thomas
42, ‘ 85-1150 NRDC v. EPA
43, © 85-1294 NRDC v. Thomas
44. ¢ 85-1488 NRDC v. Thomas
45. © 85-1839 NRDC v. EPA
46. < 85-1840 NRDC v. EPA

3 Methodology: We have responded to these questions by conducting an exhaustive search of federal case
databases on The Environmental Law Reporter (“ELR”) website and Westlaw, and by reviewing NRDC’s
active case records. On the ELR website, we entered “Natural Resources Defense Council” into the
Plaintiff-Defendant Name Search field. On Westlaw, we searched the “ALLFEDS” database, entering
“Natural Resources Defense Council” (or “NRDC”) and “Environmental Protection Agency” (or “EPA”™)
into the “title” field of our search, and limiting the result to post-1985 cases. We then excluded cases in
which NRDC intervened in support of an EPA rule and cases that solely involved attorneys fees.
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47, © 86-1305 NRDC v. Thomas

48. - 86-1658 Hazardous Waste Treatment Council v. EPA
49. < 87-1438 NRDC v. EPA

50. o 88-1606 Amerjcan Petroleum Inst. v. EPA

5L, - 88-1657 NRDC v. EPA

52, - 90-1160 Hazardous Waste Treatment Council v. EPA
53. “ 91-1168 State of NY v. Reilly

54. © 91-1294 NRDC v. Reilly

55. © 91-1338 American Water Works Ass’n v. EPA

56. - 92-1003 Sierra Club v. EPA

57. < 92-1137 NRDC v. Reilly

58. - 92-1303 Clean Air Impl ion Project v EPA
59, - 92-1371 NRDC v. EPA

60. - 92-1535 NRDC v. EPA

61. ° 94-1044 Envir 1 Defense Fund v. EPA

62. - 94-1380 Delaware Valley Citizens’ Council for Clean Air v Browner
63. - 94-1421 NRDC v. EPA

64. < 94-1647 NRDC v. Browner

65. - 94-1692 Conservation Law Foundation v EPA

66. < 95-1241 Delaware Valley Citizens® Council for Clean Air v Browner
67. - 96-1316 Delaware Valley Citizens® Council for Clean Air v Browner
68, - 97-1440 American Trucking Associations v EPA
69. © 97-1686 Sierra Club v EPA

70. “ 97-1727 NRDC v Browner

71. - 98-1363 Envir I Defense Fund v Browner
72. - 01-1227 Amerada Hess Corporation v EPA

73. - 01-1426 NRDC v EPA

74. . 02-1387 State of New York v EPA

75. - 03-1361 M )} vEPA

76. o 03-1380 State of New York v EPA

77. < 04-1048 NRDC v Leavitt

78. - 04-1323 NRDC v EPA

79. < 04-1385 NRDC v EPA

80. < 04-1438 NRDC v EPA

81. DDC 75-1698 NRDC v. EPA

82. © 82-2137 NRDC v. Thomas

83. © 83-2011 NRDC v. EPA

84. z 84-3587 NRDC v. Thomas

85. < 89-2980 NRDC v. Reilly

86. - 90-0694 NRDC v. EPA

87. N 92-1378 NRDC v. EPA

88. < 99-2976 NRDC v Whitman

89. - 02-2239 American Lung Association v Whi

90. - 03-0778 American Lung Association v Leavitt

ol. © 03-1982 Sierra Club v EPA

92, N 04-1295 NRDC v EPA
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INDUSTRY CASES:*
COURT CASE CASE TITLE
NUMBER '
1. 1st Cir. 87-1529 Appeal of Sun Pipe Line Co.
2. - 89-1070 Puerto Rican Cement Co., Inc. v. EPA
3. © 90-1715 All Regions Chemical Labs, Inc. v. EPA
4. - 92-2359 Puerto Rico Sun Qil Co. v. EPA
5. © 93-1597 Caribbean Petroleum Corp. v. EPA
6. - 95-1780 Pan American Grain Mfg: Co., Inc. v. EPA
7. o 98-1036 Ass’n of Intern, Auto, Mirs. v. Mass. Dept. of Envtl. Protection
8. 2nd Cir. 874120 Asbestec Const. Services, Inc. v. EPA
9. ¢ 87-5022 In re Combustion Equip Associates, Inc.
10. ° 87-6289 Al Tech Specialty Steel Corp. v. EPA
11. < 92-6154 Hickey's Carting Inc. v. EPA
12. - 96-6186 Revere Smelting & Refining Corp. v. Browner
13. 3rd Cir. 84-3701 Koppers Co., Inc. v. EPA
14. - 85-5097 Lone Pine Steering Cc i v. EPA
15. - 85-5524 ‘Wheaton Industries v. EPA
16. “ 86-3157 Vineland Chemical Co., Inc. v. EPA
17. ° 87-3220 West Penn Power Co. v. EPA
18. - 87-3419 West Penn Power Co. v. EPA
19. - 87-3502 Ausimont U.S.A. Inc. v. EPA
20. C 88-1821 Davis Enterprises v. EPA
21. - 88-3178 Solar Turbines Inc. v. Seif
22. ” 90-1040 Boarhead Corp. v. Erickson
23. © 90-3648 P.H. Glatfelter Co. v. EPA
24. - 91-1692 Beazer East, Inc. v. EPA
25. - 91-3785 ALM Corp. v. EPA
26. - 92-3636 Municipal & Indus. Disposal Co. v. Browner
27. © 93-1196 Chem Service, Inc. v. Envtl Monitoring Systems Lab, EPA
28. . 93-3249 Thermatkem, Inc. v. EPA
29. - 96-3364 Southwestern Pennsylvania Growth Alliance v. Browner
30. < 97-7494 Fertilizer Institute v. Browner
31. - 98-3071 Duquesne Light Co. v. EPA
32. < 98-6178 Penn Fuel Gas, Inc. v. EPA
33. - 98-6321 Star Enterprise v. EPA
34. ° 99-5662 W.R. Grace & Co. v. EPA
35. “ 00-3711 Sultan Chemists, Inc. v. EPA
36. - 03-3028 Grine v. Coombs
37. 4th Cir. 84-1183 Reynolds Metals Co. v. EPA
38. < 84-1288 Kennecott v. EPA
39. - 85-2262 National Coal Ass'n v. EPA
40. © 87-1091 Shanty Town Associates Ltd. Partnership v. EPA
41. - 87-3529 Champion Intern. Corp. v. EPA
42. © 89-2180 Westvaco Corp. v. EPA
43. - 89-2905 Tabb Lakes, Ltd. v. U.S.
44. © 90-1488 P.H. Glatfelter Co. v. EPA
45. - 90-2034 West Virginia Coal Ass'n v. Reilly
46. - 92-1786 fonongahela Power Co. v. Reilly
47. N 93-1768 Ethy! Corp. v. EPA
48. N 93-2146 Appalachian Energy Group v. EPA
49. o 93-2195 Owen Elec. Steel Co. of South Carolina, Inc. v. Browner
50. N 93-2384 Southern Dredging Co., Inc. v. U.S.

*Methodology: To generate this table, we searched Westlaw’s “ALLFEDS” database for cases since 1985
with “Environmental Protection Agency” or “EPA” in their title field. We then eliminated all duplicates,
all district court cases, and all cases that could not quickly be identified as “an industry plaintiff” v. EPA.
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51. - 95-3099 Southern Dredging Co., Inc. v. U.S.

52. < 96-1386 Technology & M : Services, Inc. v. EPA
53. v 97-1756 Wheeling-Pittsburgh Steel Corp. v. EPA

54. ” 97-2059 Trinity American Corp. v. EPA

55. - 00-1423 National Ass'n of Home Builders of U.S. v. U.S. Army Corps
56. 5th Cir. 84-4573 American Petroleum Institute v. EPA

57, “ 85-2827 Matter of Commonwealth Oil Refining Co., Inc.
58. v 854513 Texas Mun. Power Agency v. EPA

59. C 85-4877 Jalc d Solvents Industry Alliance v. Thomas
60, ° 85-4899 American C id Co. v. EPA

61. C 864161 Shell Chemical Co. v. EPA

62. ° 86-4276 Dow Chemical v. EPA

63. ° 864739 Marathon Oil Co. v. EPA

64 N 864877 Texas Mun. Power Agency v. Administrator of EPA
65. - 87-4835 American Petroleum Institute v. EPA

66. ° 87-4849 Chemical Mfrs. Ass'n v. EPA

67. . 88-4257 General Motors Corp. v. EPA

68, - 884361 Ciba-Geigy Corp. v. EPA

69. a 884710 Chemical Mfrs. Ass'n v. EPA

70. ” 89-1002 Voluntary Purchasing Groups, Inc. v. Reilly

71. ~ 894596 Corrosion Proof Fittings v. EPA

72, “ 91-8080 Matter of Bell Petroleum Services, Inc.

73. © 95-60228 Marine Shale Processors, Inc. v. EPA

74. o 96-60874 American Forest and Paper Ass'n v. EPA

75. ° 97-60042 Texas Oil & Gas Ass'n v. EPA

76. - 98-60495 Central and South West Services, Inc. v. EPA

7. - 99-60694 Newell Recycling Co., Inc. v. EPA

78. 6th Cir, 84-3229 J.V. Peters & Co., Inc. v. EPA

79. - 85-3822 Cincinnati Gas & Elec. Co. v. EPA

80. © 85-3872 Granger Land Development Co. v. Thomas

81. ° 86-3982 National-Southwire Aluminum Co. v. EPA

82. - 87-3003 Winzeler Excavating Co. v. Brock

83. - 87-3474 Navistar Intern. Transp. Corp. v. EPA

84. ° 88-2269 Greater Detroit Resource Recovery Authority v. EPA
85. < 88-3070 Armco, Inc. v. EPA

86. © 894006 Navistar Intern. Transp. Corp. v. EPA

87. - 90-3762 J.V. Peters and Co., Inc. v. Reilly

88. - 90-3837 Lake Cumberland Trust, Inc. v. EPA

89. © 90-5435 Barmet Aluminum Corp. v. Reilly

90. - 93-3473 BP Exploration & Oil, Inc(93-3310) v. EPA

91. ° 93-3878 Southern Ohio Coal Co. v. Department of Interior
92. “ 94-3179 Allsteel, Inc. v. EPA

93. - 96-3479 Stone Container Corp. v. EPA

54. N 96-3761 Southwestern Pennsylvania Growth Alliance v. Browner
95. N 97-32900 Central Wayne Energy Recovery, L.P. v. EPA

96, B 97-3489 Spitzer Great Lakes Ltd., Co. v, EPA

97. C 98-1595 Michigan Peat, a Div. of Bay-Houston Towing Co. v. EPA
98. 98-3399 Michigan Manufacturers Ass'n v. Browner

99. - 00-2008 Steeltech, Ltd. v. EPA

100. - 01-1154 Michigan Peat v. EPA

101. o 02-3628 Citizens Coal Council v. EPA

102. 7th Cir. 83-3053 Cerro Copper Products Co. v. Ruckelst

103, < 84-1168 Bethlehem Steel Corp. v. EPA

104. - 84-1799 Cisco v. EPA

1035. “ 84-2378 Brant Const. Co., Inc. v. EPA

106. ° 85-1753 Qutboard Marine Corp. v. Thomas

107. - 85-2119 Northside Sanitary Landfill, Inc. v. Thomas

108. - 87-3057 Chicago Ass'n of Commerce and Industry v. EPA
109. - 88-1395 American Paper Institute, Inc. v. EPA
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110. ° 88-1833 National-Standard Co. v. Adamkus

111. - 88-3264 Wisconsin Elec. Power Co. v. Reilly

112, “ 89-1352 Hoffran Group, Inc. v. EPA

113. o 89-1405 Inland Steel Co. v. EPA

114. “ 89-1751 American Paper Institute, Inc. v. EPA

115, N 89-3411 Bethlehem Steel Corp. v. Bush

116. < 90-2152 Roll Coater, Inc. v. Reilly

117. - 90-3810 Hoffman Homes, Inc. v. Administrator, EPA

118. o 91-1077 North Shore Gas Co. v. EPA

119. < 924067 Monsanto Co. v. EPA

120. - 93-2131 Madison Gas & Elec. Co. v. EPA

121. - 94-2005 Employers Ins. of Wausau v. Browner

122. . 95-1657 South Holland Metal Finishing Co. v. Browner

123, © 03-2215 Enviro Tech Intern., Inc. v. EPA

124. 8th Cir. 84-1024 Monsanto Co. v. Ruckelst

125. o 84-2458 Aero-Master, Inc. v. EPA

126. o 86-1592 Solid State Circuits, Inc. v. EPA

127. v 87-1529 Arkansas Poultry Federation v, EPA

128. N 98-1795 Missouri Limestone Producers Ass'n, Inc. v. Browner

129. “ 98-3775 Harmon Industries, Inc. v. Browner

130. < 04-1221 Titan Wheel Corp. of Jowa v. EPA

131. 9th Cir. 83-7831 Western Oil and Gas Ass'n v. EPA

132. < 84-6456 Halaco Engineering Co. v. Costle

133, < 85-3518 Wyckoff Co. v. EPA

134. < 86-7126 Riverside Cement Co. v. Thomas

135. < 86-7693 State of Ariz. v. Thomas

136. < 88-1900 Mobil Oil Corp. v. EPA

137. © 88-3609 Farmers Union Cent. Exchange, Inc. v. Thomas

138. - 88-4339 Northwest Food Processors Ass'n v. Reilly

139. © 88-7184 Pacificorp v. Thomas

140. < 89-15845 Koppers Industries, Inc. v. EPA

141. c 89-70175 Alaska Miners Ass'n v. EPA

142, - 89-70194 Chevron U.S.A,, Inc. v. EPA

143, - 89-70428 Boise Cascade Corp. v. EPA

144. ° 91-16435 Fairchild Semiconductor Corp. v. EPA

145. ° 93-70094 Imperial Irr. Dist. v, EPA

146. < 94-70419 Systech Environmental Corp. v. EPA

147. < 95-70034 Western States Petroleum Ass'n v. EPA

148. “ 97-15596 A & W Smelter and Refiners, Inc. v. Clinton

149. - 97-55561 Dunn-Edwards Corp. v. EPA

150. - 97-71117 Industrial Envire 1 Ass'n v, Browner

151. o 98-70315 B.J. Carney Industiies, Inc. v. EPA

152. “ 99-36033 ARCO Environmental Remediation, L.L.C. v. Department of
Health and Environmental Quality of Montana

153. - 99-70945 Exxon Mobil Corp. v. EPA

154. ° 00-15700 Borden Ranch Partnership v. U.S. Army Corps of Engineers

155. - 02-16990 Pacific Gas and Elec. Co. v. California

156. 10th Cir. 82-2036 Yaffe Iron and Metal Co., Inc. v. EPA

157. - 83-1014 American Min. Congress v. Thomas

158. ° 83-2226 American Min. Congress v. Thomas

159, © 83-2338 Quivira Min. Co. v. EPA

160. - 83-2380 National Cattiemen's Ass'n v. EPA

161. e 85-1039 Phillips Petroleum Co. v. EPA

162. < 86-1047 Katzson Bros., Inc. v. EPA

163. - 90-9545 Arco Qil and Gas Co. v. EPA

164. s 92-8042 Sinclair Qil Corp. v. Scherer

165. - 97-9506 American Forest & Paper Ass'n v. EPA

166. - 97-9556 HRI Inc. v. EPA

167. - 98-1380 Aztec Minerals Corp. v. EPA
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168, ¢ 99-1534 Amoco Oil Co. v. EPA

169, 11th Cir. 85-7331 Marshall Durbin Co. of Jasper, Inc. v. EPA
170. “ 86-5008 B & B Chemical Co., Inc. v. EPA

171 © 86-7459 Sanders Lead Co., Inc. v. Thomas

172. - 96-3605 Bouchard Transp. Co., Inc. v. Updegraff

173, “ 00-12310 T Valley Authority v. EPA

174. © 00-15936 T Valley Authority v. Whitman

175. ¢ 02-13562 Alcog, Inc. v. EPA

176. D.C.CIR. 79-1112 Chemical Mfrs. Ass'n v. EPA

177, “ 80-2036 Kennecott Corp. v. EPA

178, ” 80-2103 Duguesne Light Co. v. EPA
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180. N §3-2259 Eagle-Picher Industries, Inc. v. EPA

181. © 84-1586 Northside Sanitary Landfill, Inc. v. Thomas
182. . 85-1206 American Min. Congress v. EPA
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189. - 86-1718 Chemical Mfrs. Ass'n v. EPA

190. “ 87-1049 McLouth Steel Products Corp. v. Thomas

191. © 87-1334 A.L. Laboratories, Inc. v. EPA

192, < 87-1487 Petro-Chem Processing, Inc. v. EPA

193. - 87-1705 Anderson Shipping Co. v. EPA
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195. < 87-5381 Alyeska Pipeline Service Co. v. EPA

196. o 88-1155 American Iron and Steel Institute v. EPA
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198. © 88-1511 National Recycling Coalition, Inc. v. Reilly
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200. - 88-1606 American Petroleum Institute v. EPA
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207. ¢ 89-1499 American Paper Institute, Inc. v. EPA

208. < 89-1514 Chemical Mfrs. Ass'n v. EPA

209. < 89-1629 Solite Corp. v. EPA

210. ” 90-1003 Allied-Signal Inc. v. EPA

211, N 90-1004 Ethyl Corp. v. EPA

212. - 90-1230 Chemical Waste M Inc. v. EPA
213. < 90-1253 Li Switch Corp. v. EPA

214. - 90-1443 Hazardous Waste Treatment Council v. Reilly
215. < 90-1508 Rollins Envirc i Services (NJ) Inc. v. EPA
216. - 90-1542 Murray Ohio Mfg, Co. v. EPA

217. - 90-1543 Apache Powder Co. v. U.S.

218. - 90-1549 LeHigh Portland Cement Co. v. EPA

219. - 90-1556 Bradley Min. Co. v. EPA

220. < 90-1558 B & B Tritech, Inc. v. EPA

221. - 90-1560 General Signal Corporation v. EPA

222. - 90-1568 Hexcel Corp. v. EPA

223, © 90-1573 Tex Tin Corp. v. EPA

224, - 90-1574 National Gypsum Co. v. EPA

225. . 91-1148 International Fabricare Institute v. EPA

226, © 91-1221 Horsehead Resource Development Co., Inc. v. Browner




155

227. e 91-1538 Steel Manufacturers Ass'n v. EPA

228. - 91-1645 General Elec. Co. v. Reilly

229. o 91-5241 Givaudan Corp. v. Reilly

230. c 92-1064 Ethyl Corp. v. Browner

231. ° 92-1085 Tex Tin Corp. v. EPA
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233, ” 92-1211 Mobil Qil Corp. v. EPA

234. - 92-1403 Engine Mifrs. Ass'n v. EPA

235. a 92-1407 Nickel Development Institute v. EPA

236. < 92-1629 Safety-Kleen Corp. v. EPA

237. © 93-1178 Chemical Mfrs. Ass'n v. EPA
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245, ° 94-1170 Alabama Power Co. v. EPA

246. a 94-1502 American Petroleum Institute v. EPA
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Question 3. Please disclose a listing of the number of consent agreements involv-
ing the U.S. Environmental Protection Agency to which the Natural Resources De-
fense Council has been a party since January 1, 1985 including a listing of all par-
ties involved and the terms of each agreement.

Response. Consistent with NRDC’s mission, described above, the organization oc-
casionally enters into consent decrees with EPA. These judicially enforceable agree-
ments limit litigation delays and assist EPA in protecting public health and the en-
vironment in a timely and mutually acceptable manner.

NRDC does not have a data base identifying all of the consent decrees to which
the organization has been a party. The Department of Justice does, however, pub-
lish notices of EPA consent decrees in the Federal Register. In addition, when EPA
initiates a rulemaking pursuant to a consent decree, it identifies the decree in the
rulemaking notice published in the Federal Register. Together, those two categories
of notices should identify the terms of, and parties to, each consent decree between
EPA and NRDC since the beginning of 1985. For the convenience of the Committee,
we have searched Westlaw’s Federal Register data base for all post-January 1, 1985
notices containing the terms “Natural Resources Defense Council,” “Environmental
Protection Agency,” and “consent decree.” Due to time constraints, we have not fur-
ther winnowed this list. It is therefore significantly overinclusive, as it includes all
decrees that mention EPA and NRDC, whether or not the agency and the organiza-
tion were parties to the decree.

November 24, 2004 69 FR 68444-01 February 26, 1997 62 FR 8726-01

September 8, 2004 69 FR 54476-01
September 2, 2004 69 FR 53705-01 ..
August 23, 2004 69 FR 51892-01 ...
July 9, 2004 69 FR 41576-01
June 2, 2004 69 FR 31104-01
May 14, 2004 69 FR 26942-01 ...
April 26, 2004 69 FR 22472-01
December 31, 2003 68 FR 75515-01 .
November 7, 2003 68 FR 63085-02 ...
August 6, 2003 68 FR 46684-01
May 13, 2003 68 FR 25686-01 ...
April 25, 2003 68 FR 21002-01 ......
February 12, 2003 68 FR 7176-01 ....
December 27, 2002 67 FR 79020-02
December 9, 2002 EPA 67 FR 74232-01
November 29, 2002 67 FR 71165-01
November 20, 2002 67 FR 70070-03
October 17, 2002 67 FR 6421601 ...........
September 12, 2002 67 FR 57872-01
August 27, 2002 67 FR 55012-01 ...
June 24, 2002 67 FR 4264401 ...
June 18, 2002 67 FR 41417-01 ...
March 26, 2002 67 FR 13826-01 ....
February 25, 2002 67 FR 8582-01 .
February 4, 2002 67 FR 5170-01 ...
February 4, 2002 67 FR 5152-01 ...
January 23, 2002 67 FR 3370-01 ......
December 18, 2001 66 FR 65256-01
December 11, 2001 66 FR 63921-01
December 3, 2001 66 FR 61268-01 .........
November 14, 2001 66 FR 57160-01 .
October 26, 2001 66 FR 54143-01
September 7, 2001 66 FR 46754-01 ..
July 20, 2001 66 FR 37955-01
July 12, 2001 66 FR 36542-01 ....
July 11, 2001 66 FR 36370-01 ....
June 8, 2001 66 FR 30902-01
May 15, 2001 66 FR 26914-01
February 26, 2001 66 FR 11638-01
January 22, 2001 66 FR 6850-01

February 21, 1997 62 FR 8012-01
January 8, 1997 62 FR 1150-01
December 16, 1996 61 FR 6608601
December 9, 1996 61 FR 64876-03
November 6, 1996 61 FR 57518-01
October 7, 1996 61 FR 52582-01
August 29, 1996 61 FR 45778-01
August 28, 1996 61 FR 44619-01
August 28, 1996 61 FR 44396-01
August 12, 1996 61 FR 41786-01
June 20, 1996 61 FR 31736-01
March 1, 1996 61 FR 8174-01
February 7, 1996 61 FR 4600-01
December 19, 1995 60 FR 65438-01
December 19, 1995 60 FR 65387-01
November 28, 1995 60 FR 59658-01
August 3, 1995 60 FR 39804-01
June 29, 1995 60 FR 33926-01

May 30, 1995 60 FR 28210-01

May 2, 1995 60 FR 21592-01
February 27, 1995 60 FR 10654-01
February 17, 1995 60 FR 9428-01
February 9, 1995 60 FR 7824-01
January 27, 1995 60 FR 5464-01
January 27, 1995 60 FR 5389-01
January 24, 1995 60 FR 4712-01
September 22, 1994 59 FR 48664-01
September 20, 1994 59 FR 48228-01
September 20, 1994 59 FR 48198-01
September 19, 1994 59 FR 47982-01
August 26, 1994 59 FR 44234-01
April 22, 1994 59 FR 19402-01
April 14, 1994 59 FR 17850-01
December 17, 1993 58 FR 66078-01
October 29, 1993 58 FR 58168-01
October 27, 1993 58 FR 57898-01
September 28, 1993 58 FR 50638-01
June 21, 1993 58 FR 33813-03
April 16, 1993 58 FR 20802-01
April 7, 1993 58 FR 18011-01
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January 12, 2001 66 FR 2960-01
January 3, 2001 66 FR 666-01
January 3, 2001 66 FR 634-01
January 3, 2001 66 FR 58601 ...
January 3, 2001 66 FR 424-01
December 27, 2000 65 FR 81964-01

December 22, 2000 65 FR 8124201

November 30, 2000 65 FR 73453-01
September 14, 2000 65 FR 55522-02
August 31, 2000 65 FR 53008-02
July 13, 2000 65 FR 43586-01 .................
July 12, 2000 65 FR 43002-01 .................
June 16, 2000 65 FR 37783-01 ...
May 1, 2000 65 FR 25325-01
April 11, 2000 65 FR 19440-01
February 24, 2000 65 FR 9322-01 .
January 27, 2000 65 FR 4360-01 ...
January 19, 2000 65 FR 3008-01
December 21, 1999 64 FR 71453-01
November 22, 1999 64 FR 64023-01
August 23, 1999 64 FR 46012-01
August 18, 1999 64 FR 45072-01 ...
June 7, 1999 64 FR 30276-02 .....
May 25, 1999 64 FR 28249-01 ...
March 30, 1999 64 FR 15158-01 ....
February 3, 1999 64 FR 5488-01 ...
January 13, 1999 64 FR 2280-01 ...
November 9, 1998 63 FR 61340-01 ...
October 21, 1998 63 FR 56292-01
September 21, 1998 63 FR 50388-01
September 4, 1998 63 FR 47285-01

April 15, 1998 63 FR 1850401
April 3, 1998 63 FR 16500-01

February 6, 1998 63 FR 6426-01 ...
February 6, 1998 63 FR 6392-01 ...
January 9, 1998 63 FR 1536-01
January 7, 1998 63 FR 846-01

December 17, 1997 62 FR 66182—-01
October 29, 1997 62 FR 58141-02
October 20, 1997 62 FR 54453-02

March 4, 1993 58 FR 1245401
December 4, 1992 57 FR 57534-01
September 24, 1992 57 FR 44210-03
September 8, 1992 57 FR 41000-01
August 18, 1992 57 FR 37194-01
July 21, 1992 57 FR 32250-01

May 7, 1992 57 FR 19748-01

April 10, 1992 57 FR 12560-01
March 19, 1991 56 FR 11513-01
February 11, 1991 56 FR 5488-01
January 30, 1991 56 FR 3526-01
August 8, 1990 55 FR 32268-01
March 27, 1990 55 FR 11183-01
March 8, 1990 55 FR 8666-01
January 2, 1990 55 FR 80-01
December 20, 1989 54 FR 52251-01
December 20, 1989 54 FR 52209-01
June 2, 1989 54 FR 23868-01
March 29, 1989 54 FR 1292601
October 17, 1988 53 FR 40562—-01
May 24, 1988 53 FR 18764-01
April 26, 1988 53 FR 14926-01
November 24, 1987 52 FR 45044-01
November 5, 1987 52 FR 4252201
June 22, 1987 52 FR 23477-02
December 4, 1986 51 FR 43814-01
October 9, 1986 51 FR 36368-01
September 30, 1986 51 FR 34904-01
August 22, 1986 51 FR 30166-01
August 4, 1986 51 FR 2795601
June 12, 1986 51 FR 2145401
June 4, 1986 51 FR 20426-01
January 17, 1986 51 FR 249201
November 14, 1985 50 FR 47142-01
October 30, 1985 50 FR 45212-01
October 4, 1985 50 FR 40672-01
September 20, 1985 50 FR 38276-01
August 23, 1985 50 FR 34242-01
May 9, 1985 50 FR 19664—-01
February 7, 1985 50 FR 5237-01

RESPONSES BY JOHN WALKE TO ADDITIONAL QUESTIONS FROM SENATOR JEFFORDS

Question 1. What affect will the allocation system in S. 131 have on the develop-
ment and enhancement of new and existing utility investments in cleaner and more

efficient electricity generation?

Response. The allocation system in S. 131 will have a negative impact on the de-
velopment and enhancement of new and existing utility investments in cleaner and
more efficient electricity generation, primarily due to the structuring of the allow-
ance baselines provisions and the allocation of allowances for new sources. The leg-
islation represents not only a transfer of wealth to the power sector and away from
the public, in terms of higher health costs and other social costs. But even within
the power sector, the legislation imposes relatively more of the burden of cleaner

air policies on the most efficient, the newest and the lowest emitting sources.

Along similar lines, the legislation misses an excellent opportunity to encourage
more renewable sources of energy, since it does not appear to provide any allocation

for renewable power.

Given time constraints in responding to the Committee’s questions, I will be
pleased to provide you with additional information in response to this question if

you wish.

Question 2. What are the problems that S. 131 creates with respect to the integ-

rity of the existing cap and trade system?
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Response. As detailed in my written testimony, S. 131 departs in a negative fash-
ion from the basic role played by the acid rain cap-and-trade program in the 1990
Amendments. Moreover, the bill does damage even to that role by eliminating or
undermining the integrity and key accountability measures of the acid rain trading
program, while introducing loopholes and destabilizing elements that Title IV does
not contain. Indeed, S. 131 strips away safeguards and accountability measures that
are integral to the effectiveness, enforceability and reliability of a national cap-and-
trade program. The overall result is that the proponents of the bill cannot claim the
successes of the acid rain program as a justification for their bill. To the contrary,
the history and success of the acid rain trading program necessitate opposition to
S. 131.

First, S. 131 repeals or weakens an array of statutory safeguards protecting local
and downwind communities from harmful smog and soot pollution (such as new
source review (“NSR”), the section 126 interstate air pollution program, new source
performance standards (NSPS), and best available retrofit technology (BART), as
well as toxic air pollution (Maximum Achievable Control Technology (MACT) stand-
ards). When Congress adopted the Clean Air Act amendments in 1990, it either
added, retained, or strengthened each of these safeguards. The safeguards have
helped to protect communities against local pollution increases that have occurred
even as the acid rain program’s national SO, cap has been met and its NOx provi-
sions have been implemented.

Second, S. 131 abandons critical features of the acid rain trading program that
have been integral to the integrity, accountability, and therefore success of that pro-
gram. Inadequate monitoring requirements in S. 131 render its trading programs
for SO,, NOx and mercury unverifiable and untrustworthy.

The opt-in and “early reduction” provisions in the bill damage the integrity of the
trading program and effectively authorize emissions above the caps. In particular,
voluntary participation and self-selection associated with the opt-in provisions will
ensure gaming and worsen emissions performance. Moreover, inflated pollution
baselines for opt-in units produce bogus allowances that do not reflect actual emis-
sions reductions—again, effectively raising the caps above the levels claimed by the
Administration.

In addition, the bill allows unlimited “shutdown” credits, creating bogus allow-
ances that do not reflect actual emissions reductions. This is because the bill’s limi-
tation on shutdown credits is substantially weaker than the corresponding provision
in the current acid rain program. These shutdown credit provisions, when combined
with the inflated baseline provisions, allow for older sources to run hard for 3 years,
opt in, then later shut down and create an enormous stream of added allowable
emissions that can be transferred to any other unit in the cap programs—again, ef-
fectively raising the caps above touted levels.

Finally, the bill allows mercury “early reduction” credits to be generated by opt-
in units without limit, and even above the cap levels—effectively increasing the
mercury caps. As detailed in my written testimony, Section 475 of the legislation
allows the generation of early reduction credits for mercury emissions:

e Above cap levels, effectively raising the phase I and phase II mercury caps;

e Without any limitation on total mercury early reduction credits, rendering inde-
terminate the actual reductions achieved from the power sector or under the bill;

e Already required by state laws or regulations, obviating the benefits of those
state mercury reductions, allowing windfall sales of mercury allowances from reduc-
tions already required by state law, and permitting other affected units to maintain
high mercury levels or even increase those levels from allowance purchases; and

e From incidental mercury reductions occurring anyway as a result of SO, or NOx
reductions, allowing discredited “anyway tons” to undermine the integrity of allow-
ances and, again, raise the mercury cap levels.

The effect of all this is that S. 131 re-introduces a host of loopholes, accounting
gimmicks, free-rider problems and accountability defects that rightfully caused trad-
ing approaches to be held in low regard until the acid rain program corrected these
deficiencies in the 1990 Clean Air Act amendments. This bill strips the acid rain
trading program model of the very integrity that has justified public confidence in
the program, and ensures that S. 131 would not be as protective of public health
as the acid rain program.

Question 3. What, if any, comments would you care to make in response to the
points made by the Chairman of the Council on Environmental Quality in his testi-
mony?

Response. As a general matter, neither the Council on Environmental Quality,
Environmental Protection Agency, nor any other administration entity has provided
analysis or data to the Congress, or the American people, to support the claim that
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S. 131 would protect Americans in a stronger and timelier fashion than enforcement
of the current Clean Air Act. Nor have the sponsors of the legislation or other Mem-
bers of Congress provided that information. Finally, none of the witnesses appearing
bef}(l)re the Committee or Subcommittee in favor of S. 131 has provided that support
either.

NRDC’s written testimony provides a detailed and comprehensive analysis of the
many flaws in S. 131, flaws that would make the bill less protective of public health
and America’s lands and waterway, by weakening and delaying the Clean Air Act’s
protections. The administration has declined thus far to provide a comparable public
analysis for the benefit of the American people, despite the EPA’s role as guardian
of the Clean Air Act and enforcer of its public health protections.

Regrettably, the frustrating reality is that the administration has not provided
analysis about the negative impacts of S. 131 on existing Clean Air Act safeguards;
the failure of the bill to deliver healthy air to tens of millions of Americans by cur-
rent statutory deadlines, within the next 5 years; the multitude of new harmful ex-
emptions and other weaknesses added even since the introduction of the already lax
Clear Skies bill (S. 485) in 2003; and the bill’s introduction of loopholes and infir-
mities that damage the integrity of the acid rain trading program model. Accord-
ingly, there is little administration analysis to which one could respond.

With that caveat noted, I will address one central point made by Chairman
Connaughton during his oral testimony. It is not correct that S. 131 will reduce
emissions of sulfur oxides, nitrogen oxides and mercury by 70 percent in two phases.
As detailed in my written testimony, S. 131 contains a host of provisions that en-
sure that the three caps tied to 70 percent emissions reductions will not be met,
if industry simply acts in ways that the bill allows. This is primarily due to the opt-
in provisions and early reduction provisions in the legislation. But it is also true
because of provisions such as the exemption from the mercury cap for affected units
emitting less than 50 pounds of mercury annually. As discussed in my written and
oral testimony, this exemption ensures that the bill would not reduce power plant
m%rcury pollution 70 percent from today’s levels of approximately 48 tons nation-
wide.

RESPONSES BY JOHN WALKE TO ADDITIONAL QUESTIONS FROM SENATOR LAUTENBERG

Question 1. The Acid Rain program’s cap and trade approach has been very suc-
cessful. Would this bill’s cap and trade system be as protective of public health as
that program?

Response. No. As detailed in my written testimony, S. 131 departs in a negative
fashion from the basic role played by the acid rain cap-and-trade program in the
1990 Amendments. Moreover, the bill does damage even to that role by eliminating
or undermining the integrity and key accountability measures of the acid rain trad-
ing program, while introducing loopholes and destabilizing elements that Title IV
does not contain. Indeed, S. 131 strips away safeguards and accountability measures
that are integral to the effectiveness, enforceability and reliability of a national cap-
and-trade program. The overall result is that the proponents of the bill cannot claim
the successes of the acid rain program as a justification for their bill. To the con-
trary, the history and success of the acid rain trading program necessitate opposi-
tion to S. 131.

First, S. 131 repeals or weakens an array of statutory safeguards protecting local
and downwind communities from harmful smog and soot pollution (such as new
source review (“NSR”), the section 126 interstate air pollution program, new source
performance standards (NSPS), and best available retrofit technology (BART), as
well as toxic air pollution (Maximum Achievable Control Technology (MACT) stand-
ards). When Congress adopted the Clean Air Act amendments in 1990, it either
added, retained, or strengthened each of these safeguards. The safeguards have
helped to protect communities against local pollution increases that have occurred
even as the acid rain program’s national SO, cap has been met and its NOx provi-
sions have been implemented.

Second, S. 131 abandons critical features of the acid rain trading program that
have been integral to the integrity, accountability, and therefore success of that pro-
gram. Inadequate monitoring requirements in S. 131 render its trading programs
for SO,, NOx and mercury unverifiable and untrustworthy.

The opt-in and “early reduction” provisions in the bill damage the integrity of the
trading program and effectively authorize emissions above the caps. In particular,
voluntary participation and self-selection associated with the opt-in provisions will
ensure gaming and worsen emissions performance. Moreover, inflated pollution
baselines for opt-in units produce bogus allowances that do not reflect actual emis-
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sions reductions—again, effectively raising the caps above the levels claimed by the
Administration.

In addition, the bill allows unlimited “shutdown” credits, creating bogus allow-
ances that do not reflect actual emissions reductions. This is because the bill’s limi-
tation on shutdown credits is substantially weaker than the corresponding provision
in the current acid rain program. These shutdown credit provisions, when combined
with the inflated baseline provisions, allow for older sources to run hard for 3 years,
opt in, then later shut down and create an enormous stream of added allowable
emissions that can be transferred to any other unit in the cap programs—again, ef-
fectively raising the caps above touted levels.

Finally, the bill allows mercury “early reduction” credits to be generated by opt-
in units without limit, and even above the cap levels—effectively increasing the
mercury caps. As detailed in my written testimony, Section 475 of the legislation
allows the generation of early reduction credits for mercury emissions:

e Above cap levels, effectively raising the phase I and phase II mercury caps;

e Without any limitation on total mercury early reduction credits, rendering inde-
terminate the actual reductions achieved from the power sector or under the bill;

e Already required by state laws or regulations, obviating the benefits of those
state mercury reductions, allowing windfall sales of mercury allowances from reduc-
tions already required by state law, and permitting other affected units to maintain
high mercury levels or even increase those levels from allowance purchases; and

e From incidental mercury reductions occurring anyway as a result of SO, or NOx
reductions, allowing discredited “anyway tons” to undermine the integrity of allow-
ances and, again, raise the mercury cap levels.

The effect of all this is that S. 131 re-introduces a host of loopholes, accounting
gimmicks, free-rider problems and accountability defects that rightfully caused trad-
ing approaches to be held in low regard until the acid rain program corrected these
deficiencies in the 1990 Clean Air Act amendments. This bill strips the acid rain
trading program model of the very integrity that has justified public confidence in
the program, and ensures that S. 131 would not be as protective of public health
as the acid rain program.

Question 2. As someone who came out of the corporate world, I can appreciate the
importance of making sound investments in technologies. Is the cap and trade sys-
tem in Clear Skies as cost-effective at reducing pollution as other approaches?

Response. No. The pollution cap levels and schedules in the Clear Skies legisla-
tion are not as cost-effective at reducing pollution as other approaches for two fun-
damental reasons—the weak control levels and extended control schedules. More-
over, the legislation is less cost-effective than other approaches, including the cur-
rent Clean Air Act, using two different measures of cost-effectiveness.

First, the bill stops well short of requiring feasible pollution control measures for
power plants, allowing utilities to pollute well in excess of feasible control levels and
well in excess of levels necessary to achieve timely public health standards. This is
a consequence of the legislation’s weak caps, i.e., the pollution levels at which the
bill allows the electric utility sector to continue to pollute for the next two decades
and beyond. This is discussed at greater length below.

Second, in addition to refusing to impose feasible control measures on power
plants, the legislation adopts unjustifiably extended timelines for requiring pollution
cuts from power plants. This means that SO, and NOx emissions reductions would
be too little, too late to provide meaningful assistance to states required to meet
public health standards for 8-hour ozone and PM, s by 2009 and 2010, respectively.
States would be forced to require more expensive, less feasible reductions from other
industries and sources, and some would find it very difficult to meet deadlines to
provide healthy air for their citizens.

In effect, by taking more cost-effective pollution reductions from power plants off
the table—by granting them more drawn out compliance deadlines and weaker pol-
lution reduction obligations—the legislation saddles states, localities, other indus-
tries, the transportation sector and, ultimately, the public with less cost-effective op-
tions for meeting essential public health objectives.

This outcome concerns the first measure of cost-effectiveness that the legislation
fails—the measure of relative feasibility. By foregoing more cost-effective and fea-
sible pollution reductions from power plants, the consequence is to impose less cost-
effective, less feasible control obligations about other sources of air pollution.

To better understand the question of cost-effective emissions reductions from
power plants, and to compare those to less cost-effective emissions reductions from
other industries and sources to which states and localities would be forced to resort,
I am attaching to these responses comments filed by a coalition of public health or-
ganizations on EPA’s Proposed Rule to Reduce Interstate Transport of Fine Particu-
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late Matter and Ozone (Interstate Air Quality Rule), 69 Fed. Reg. 4566 (January
30, 2004).1

As explained in those comments, in its 1998 NOx SIP Call rulemaking, EPA de-
termined an appropriate level for reductions of regional NOx emissions by exam-
ining the cost-effectiveness of feasible control measures.2 EPA determined that
“highly cost-effective” controls were those with a cost-effectiveness (measured in
terms of average cost per ton of pollutant removed) equivalent to or slightly greater
than that of controls that had already been implemented or planned, while achiev-
ing the greatest feasible emissions reductions.

Specifically, EPA determined in the NOx SIP Call that “highly cost-effective” con-
trols were those that “achieve the greatest feasible emissions reduction but still cost
no more than $2,000 per ton of ozone season NOx emissions removed (in 1990 dol-
lars), on average.”3 EPA determined the $2,000/ton average cost figure based on
“NOx emissions controls that are available and of comparable cost to other recently
undertaken or planned NOx measures.”*

The proposed Interstate Air Quality Rule’s (now called Clean Air Interstate Rule)
establishes eastern regional caps for SO, and NOx that approximate Clear Skies’
eastern regional caps for these pollutants. And the proposed CAIR caps result in
S0, control levels costing between $700 and $800 per ton on average, and NOx con-
trol levels costing between &700 and $800 per ton on average.5 Accordingly, there
is reason to believe that the average control costs by utilities for SO, and NOx re-
ductions under Clear Skies would be comparable.

But control levels for NOx and SO, with average costs in the range of $700-$800
clearly do not achieve the “greatest feasible emissions reductions.” These cost fig-
ures are substantially less than what EPA determined to be highly cost effective 7
years ago; substantially less than the average cost effectiveness of other NOx control
measures examined by the agency 7 years ago (63 Fed. Reg. at 57400, Table 1); sub-
stantially less than the average cost of other control measures identified by EPA in
its CAIR proposal (69 Fed. Reg. at 4613-4615); and even more substantially less
than numerous other measures that public health groups identified and that states
have either adopted or are proposing to adopt.6

If the Clear Skies legislation were based upon the “highly cost-effective” criteria
in EPA’s NOx SIP Call rulemaking—an approach ratified by the United States
Court of Appeals for the D.C. Circuit—that approach would lead to a determination
that “highly cost-effective” controls are those that achieve the “greatest feasible
emission reductions”? but cost on average up to $2,000 per ton of SO, removed and
up to $2,500 per ton of NOx removed.8 This would yield regional annual control caps
for power plants of 1.84 million tons for SO, and 1.04 million tons for NOx, well
within these limits for highly cost-effective controls. Based on the relative percent-
age of national 2002 power plant NOx and SO, emissions that were within the
TAQR, the recommended regional caps are equivalent to a 2.0 million ton national
SO, cap, and a 1.25 million ton national NOx cap—well below the lax SO, and NOx
pollution caps reflected in S. 131.9

In effect, the Clear Skies bill short changes emissions reductions from power
plants that should be considered the greatest feasible emissions reductions, based
upon s refusal to require greater but eminently feasible SO, and NOx reductions
to better protect public health.

The other side of the feasibility coin in the zero sum calculation of air pollution
controls is the question of the cost-effectiveness of other state and local control
measures—beyond power plant controls. The failure of the Clear Skies legislation
to require the greatest feasible emissions reductions that are highly cost effective

1Clean Air Task Force et al., “Comments on Proposed Rule to Reduce Interstate Transport
of Fine Particulate Matter and Ozone (Interstate Air Quality Rule), 69 Fed. Reg. 4566 (January
30, 2004),” (“IAQR Comments”), April 2, 2004.

2NOx SIP Call ,63 Fed. Reg. at 57399-402.

363 Fed. Reg. at 57399.

463 Fed. Reg. at 57400.

5See ITAQR Comments at 11-12.

6In fact, EPA states: “These reductions are among the lowest cost EPA has ever observed in
NOx control actions . . .” 69 Fed. Reg. at 4614. Such reductions clearly come nowhere near to
representing the “greatest feasible emission reduction” as required by controlling Clean Air Act
precedent and policy.

7NOx SIP Call, 63 Fed. Reg. at 57399: “[Tlhe required emission levels . . . were determined
based on the application of NOx controls that achieve the greatest feasible emissions reductions
while still falling within a cost-per-ton-reduced range that EPA considers to be highly cost-effec-
tive.”

8Unless otherwise noted, all cost figures are in 1999$.

9 Section V of the IAQR Comments contains a Clean Air Task Force analysis of the costs and
benefits of a similar alternate control scenario.
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would force state and local jurisdictions to resort to control measures with average
costs far in excess of the $700-800 average cost per ton of SO, and NOx reductions.
The following representative sample of control measure costs demonstrates the de-
gree to which S. 131 would saddle state and local air pollution control agencies with
far greater cost impositions on local businesses, while still failing to ensure that at-
tainglilent of public health standards would be achieved as expeditiously as prac-
ticable:

TEXAS EMISSION REDUCTION PLAN (TERP)—INCENTIVES GRANTS
FOR REDUCING EMISSIONS10

eThe Texas Council of Environmental Quality’s Emissions Reduction Inventive
Grants Program provides grants to eligible projects in nonattainment areas and af-
fected counties. The grants offset the incremental costs associated with reducing
emissions of NOx from high-emitting internal combustion sources.

o Cost-effectiveness of a project, other than a demonstration project, may cost up
to $13,000 per ton of NOx emissions reduced in the eligible counties for which the
project is propose. Infrastructure activities are excluded from the $13,000 per ton
cost-effectiveness limit.

Projected Project Cost Per Ton NOx Reduction

Grants Projects FY 2002—2003 Majority of projects $6,000 to $12,118.
Eligible Application Recommended for Funding FY 2004—1st Round ....... Majority of projects $11,000 to $12,998.

WASHINGTON DC METRO AREA—MWCOG!1

ANALYSIS OF POTENTIAL REASONABLY AVAILABLE CONTROL MEASURES (“RACM”): AREA,
NON-ROAD, AND MOBILE SOURCES

e The cost to an affected area of any alternative emissions reduction program to
offset internal combustion stationary sources significantly exceeds the cost to the
stationary source of the equivalent emissions reduction. The potential emissions re-
duction of RACM projects may not exceed that of high-emitting stationary sources.

e Projects Determined to be “Economically Feasible” or “Possible” by MWCOG:

Source Category Measure Cost ($/ton NOx)
Area Sources:

L1 Control Locomotive Idling $1,250
G6 Preference for low-emissions lawn & garden equipment .................... 7,238
S4 Reduce idling by airport GSE 3,155

Mobile Sources:
Bicycle Racks in DC 9,017
E3 Telecommuting Centers 7,279
ELO oo Government Actions (ozone action day similar to snow day) ............... 5,030
F3 Permit Right Turn on Red 1,245
04 Employer Outreach (Private Sector) 3,542
06 Mass Marketing Campaign 2,393
T1 Transit Prioritization 8,480

Finally, EPA has reviewed potential applications of local controls of PM precursor
emissions to determine the extent to which such controls could solve the ozone and
PM., 5 nonattainment problems.12 As part of that analysis, EPA listed a variety of
control measures, and in some cases, their costs, that it believed would be appro-
priate to model for their air quality impact.!3 In the 290 county study, EPA listed
a variety of local NOx control measures with costs ranging from $150/ton to $10,000/
ton NOx removed.14 The emission-weighted average cost per ton of the measures for
which costs are listed is about $2,545/ton, consistent with the position that regional

10Texas Natural Resource Conservation Commission. Texas Emission Reduction Plan
(TERP)—Incentives Grants for Reducing Emissions. Projects Selected for Funding to Date: http:/
/www .tnrcc.state.tx.us/oprd/sips/grants.html.

11 Metropolitan Washington Council of Governments. http://www.mwcog.org/uploads/com-
mittee-documents/z1ZZXg20040217144350.pdf.

1269 Fed. Reg. at 4596-99; EPA’s Technical Support Document for the JAQR Air Quality Mod-
elir};g é&nalyses (January 2004) (“AQMTSD”) at 46-56, App. I-L.

13]

14Tn EPA’s study of local measures in the IAQR, it listed several local SO, reduction meas-
ures, but did not provide costs for any of them.
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NOx controls with average costs below $2,500 per ton be considered highly cost ef-
fective.

A second measure of cost-effectiveness that the legislation also fails is one con-
cerning net social benefits. As explained at pages 13-14 of my February 2, 2005
written testimony, without conceding the fundamental concern with expressing
human deaths and adverse health effects in monetary terms, as of 2020, the public
health costs of the Administration’s bill exceed those of EPA’s original proposal by
$61 billion per year.l5 Moreover, the EPA proposal’s public health savings come at
the relatively small annual price of $3.5 billion in implementation expenses.1¢ In
other words, the Administration is promoting a bill that—as of 2020—costs the pub-
lic $15 for every $1 saved by industry. Plainly, much more protective pollution caps
would still provide net social benefits and would be more cost-effective for society
than the lax and delayed pollution reduction levels in S. 131.

Question 3. Clear Skies proposes giving many industries a free pass when it
comes to reducing hazardous air pollutants—some of them known to cause cancer.
What impacts do you foresee from this drastic retreat from Clean Air Act protec-
tions?

Response. The Clear Skies legislation marks the first time in the 35-year history
of the Clean Air Act that a bill in Congress has sought to allow industrial polluters
to escape air toxics regulations already adopted by the Environmental Protection
Agency, here Maximum Achievable Control Technology (MACT) standards. Worse,
the legislation does so without substituting any mandatory regulation for the air
toxics pollution (except mercury) that the bill allows to escape regulation. Finally,
for the first time in the Act’s history, a Congressional bill would allow weak reduc-
tions in criteria air pollutants (SO, or NOx) to serve as the basis for emitting higher
levels of uncontrolled hazardous air pollution, including probable carcinogens.

And S. 131 does so for not just one industrial source category, but four:

e Industrial, Commercial, and Institutional Boilers and Process Heaters (69 Fed.
Reg. 55217);

e Plywood and Composite Wood Products (69 Fed. Reg. 45943);

e Reciprocating Internal Combustion Engines (69 Fed. Reg. 33473); and

e Stationary Combustion Turbines (69 Fed. Reg. 10511).17

From these four industrial source categories, the Administration’s bill exempts as
many as 69,000 industrial units from the Clean Air Act’s mandate of deep emissions
reductions by 2008.18 The result is to override the removal of as many as 74,000
tons-per-year of toxic and even carcinogenic chemicals from the air we breathe.1®

The following information is taken from EPA fact sheets issued with the promul-
gation of these four rules. These fact sheets provide EPA estimates of the number
of current and future industrial units covered by the rules, as well as the nature
and amount of hazardous air pollution (HAP) regulated. Critically, these fact sheets
also provide estimates of the health benefits that EPA assigned to these
rulemakings. Depending upon the extent of participation by industrial units that
avail themselves of the air toxics regulatory relief in S. 131, virtually all of these
health benefits could be lost, and virtually all of the toxic air pollution emitted by
these tens of thousands of industrial units could escape regulation.

INDUSTRIAL, COMMERCIAL, AND INSTITUTIONAL BOILERS AND PROCESS HEATERS

EPA estimates that 58,000 existing boilers and process heaters, and 800 new boil-
ers and process heaters built each year over the next 5 years will be subject to this
final rule.

This rule reduces emissions of a number of toxic air pollutants, including hydro-
gen chloride, manganese, lead, arsenic and mercury, by more than 58,000 tons an-
nually in the fifth year after promulgation.

This rule also reduces emissions of sulfur dioxide and particulate matter in con-
junction with the toxic air pollutant reductions. This rule may result in 2,270 fewer
premature deaths, 5,100 fewer cases of chronic bronchitis, reduced hospital admis-
sions for pneumonia, asthma and cardiovascular problems. It may also result in

157.S. EPA, “Comprehensive Approach to Clean Power: Straw Proposal and Supporting Anal-
ysis for Interagency Discussion” (Aug. 3, 2001), available at http:/ /www.catf.us/publications/
other /| EPA__Straw__Proposal.pdf.

16,

178,181, §407G)(1)(A).
1814,

19See hitp:/ | www.epa.gov /tin [ atw [ rice [ ricefactsheetfnl.pdf;  /boiler/bolersfactsheetfnl.pdf;
/ plypart [ plywoodfactfinal.pdf; turbine/turbine__fs.pdf.



165

150,000 fewer respiratory incidences in children, lost work days, and restricted ac-
tivity days for people with respiratory problems.

http: | |www.epa.gov [ ttn [ atw | boiler | boilersfactsheetfnl.pdf

PLYWOOD AND COMPOSITE WOOD PRODUCTS

EPA estimates that about 220 plywood and composite wood products facilities are
major sources of air toxics.

The rule will reduce air toxics from the manufacturing of Plywood and Composite
Wood Products (PCWP) by between 6,600 and 11,000 tons per year, or a 35 to 58
percent decrease from 1997 levels. The final rule will also reduce volatile organic
compound emissions by between 14,000 and 27,000 tons per year, or a 28 to 52 per-
cent decrease from 1997 levels.

http:/ [www.epa.gov [ tin [ atw [ plypart | plywoodfactfinal. pdf
RECIPROCATING INTERNAL COMBUSTION ENGINES

EPA estimates that approximately 8,120 new stationary RICE will be built at
major sources of air toxic emissions by the end of the 5th year after this rule takes
effect. In addition, about 1,800 existing stationary RICE located at major sources
may potentially be subject to the rule.

The final rule will reduce emissions of a number of toxic air pollutants such as
formaldehyde, acrolein, methanol, and acetaldehyde by 5,6000 tons in the fifth year
after promulgation. These pollutants, also known as air toxics, are known or sus-
pected to cause adverse health and environmental effects. Formaldehyde and acetal-
dehyde are probable human carcinogens.

http:/ |www.epa.gov [ tin | atw [ rice / ricefactsheetfnl.pdf
STATIONARY COMBUSTION TURBINES

EPA estimates that 9 new stationary combustion turbines will be built each year
over the next 5 years and will be subject to the final rule.

The final rule will provide improvements in protecting human health and the en-
vironment by reducing air toxic emissions 98 tons per year in the 5th year after the
rule is final. The air toxics reduced are listed below:

Pollutant Emission Reductions Percent Reduction (in 5th yr after promulgation)
(after controls are installed)

Formaldehyde 67 tons, 90 percent

Toluene 17 tons, 90 percent

Acetaldehyde 11 tons, 90 percent

Benzene 3 tons, 90 percent

http:/ |www.epa.gov [ tin [ atw [ turbine / turbine__ fs.pdf

One additional observation bears mention. Of the four MACT source categories
above that are eligible for regulatory relief in S. 131, at least three involved
rulemakings where industry lobbyists were urging EPA and the Office of Manage-
ment and Budget to adopt unlawful “risk-based exemptions” from MACT stand-
ards.20 Industry was successful in persuading the Bush administration to adopt
these harmful and illegal exemptions in the final MACT standards for Industrial,
Commercial, and Institutional Boilers and Process Heaters, and Plywood and Com-
posite Wood Products. The result of these exemptions is that thousands of tons of
hazardous air pollution (HAP) would escape into the air we breathe, uncontrolled,
when the Clean Air Act requires these pollutants to be minimized with advanced
pollution control technology. EPA declined to adopt the same risk-based exemptions
for the final Reciprocating Internal Combustion Engines MACT standard.

Because these exemptions are plainly contrary to the language, structure, pur-
poses and legislative history of the technology-based MACT program adopted by
Congress in the 1990 Clean Air Act Amendments, NRDC and Earthjustice are cur-
rently challenging the two final rules that contain these exemptions in the U.S.
Court of Appeals for the D.C. Circuit.

Accordingly, S. 131 represents a blatant attempt to override those lawsuits before
the judicial branch has the opportunity to review the lawfulness of EPA’s actions.
Worse, S. 131 would not simply override legal challenges by the public to illegal
EPA rule exemptions; the legislation would allow tens of thousands of industrial
polluters to escape HAP regulation altogether, going well beyond EPA’s unjustified

20 See, e.g., “EPA Relied on Industry for Plywood Plant Pollution Rule,” Alan C. Miller & Tom
Hamburger, L.A. Times (May 21, 2004).
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and unlawful exemptions. All without any risk determination, without any sub-
stitute HAP regulation for non-mercury HAPs, without any logical linkage to the
putative power plant control purposes of S. 131—ultimately, without any announced
justification in the Congressional record for this legislation.

Finally, it bears noting in conclusion that neither the bill’s proponents or adminis-
tration officials have provided data or analytic support—at least publicly—to explain
or justify the impacts of these exemptions from already adopted protections against
hazardous air pollution. The technical supporting documents for the legislation,
which include the only assessment of health and environmental effects by the ad-
ministration that we are aware of, were published in July of 2003, 4 months before
the regulatory relief from HAP protections for opt-in units first appear in Clear
Skies legislation (S. 1844) and 7 months before the appearance of the current
iteration of this provision in S. 131.21

Accordingly, the best information available concerning the public health and envi-
ronmental impacts of the opt-in MACT exemptions comes, first, from a facial read-
ing of the vast regulatory relief that the bill would authorize; and second, from
EPA’s own estimation of the total amount of HAPs controlled by these four rules,
as well as the tremendous health benefits that these rules will deliver when fully
implemented. On the basis of that information, the impacts from this drastic retreat
from Clean Air Act protections could be devastating.

The environmental and public health organization Earthjustice has produced a se-
ries a of fact sheets that use publicly available EPA information to produce state-
level snapshots of the number of facilities that could be eligible for this opt-in provi-
sion. I am attaching these fact sheets to my responses.

Using the listings of potentially regulated industries found in the final MACT
rules noted above, and EPA’s Enforcement and Compliance History Online (ECHO),
Earthjustice determined that as many as 12,814 facilities nationwide could be eligi-
ble for the opt-in provisions’ regulatory relief, should it become law. At the state
level, the organization found that as many as the following numbers of facilities in
these states could be eligible for the bill’s regulatory relief: 777 facilities in Cali-
fornia, 83 facilities in Connecticut, 511 facilities in Illinois, 438 facilities in Lou-
isiana, 53 facilities in Montana, 220 facilities in New Jersey, 347 facilities in New
York, 35 facilities in Rhode Island, 1,021 facilities in Texas, and 16 facilities in
Vermont. S. 131’s regulatory relief would permit uncontrolled air toxic emissions
(other than mercury) from affected units at those facilities.22

Earthjustice also used EPA’s Toxic Release Inventory (TRI