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THE ENVIRONMENTAL PROTECTION AGEN-
CY’S SPILL PREVENTION CONTROL
AND COUNTERMEASURE PROGRAM

WEDNESDAY, DECEMBER 14, 2005

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
Washington, DC.

The committee met, pursuant to notice, at 9 o’clock a.m. in room
406, Senate Dirksen Building, Hon. James M. Inhofe (chairman of
the committee) presiding.

Present: Senators Inhofe, Isakson, Murkowski, Jeffords,
Voinovich, Vitter, Thune, Carper.

OPENING STATEMENT OF HON. JAMES M. INHOFE, U.S.
SENATOR FROM THE STATE OF OKLAHOMA

Senator Inhofe. Our meeting will come to order. We have a pol-
icy, at least in the 3 years that I have chaired this committee, that
we start on time even if no one else shows, even including wit-
nesses. You are all here, so I appreciate that.

We are here to discuss the EPA’s Spill Prevention, Control, and
Countermeasures Rule. As many of you know I have been following
this rule for several years and have written to the Agency numer-
ous times, mainly to express concern with the direction the pro-
gram is taking. It is very important that we look at this program
objectively. No one in this room wants more oil spills. In fact, those
who are with us today to express their concerns about this rule lose
money when there are oil spills. They either sell it as a commodity
or have bought it to run their businesses. All they ask for are rea-
sonable regulations that address real problems and can be imple-
mented with minimal but justifiable costs. They don’t think that is
too much to ask of the Federal Government.

This program is the worst of the one size fits all Government.
There are certainly measures that should be taken at large facili-
ties that are equal to the risks associated with a potential spill
from those facilities. Why would we apply the same standard to a
small facility with a very small risk of spilling? Why would we
apply the same standard to completely different industries?

Part of the problem with the rule is that the EPA is trying to
cover virtually every industry someone can think of with one rule,
and it is making for very bad Government and bad policy. What
is most egregious about the rule is the utter lack of data to back
it up. There is simply no data to defend the inclusion of farms and
the air transport industry under the rule. Further, there is limited
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data to justify many of the proposed changes that affect other in-
dustries.

Again, no one here today is seeking to have more spills. We sim-
ply want the Federal regulations to address real, identifiable, prov-
en problems. The 2002 rule does not do that. The 1973 rule didn’t
do it. That is why the EPA has proposed the rule it did today
which is an incomplete but appropriate step in the right direction.

The rule correctly extends the compliance deadline for farming
operations with a storage capacity of less than 10,000 gallons.
However, that extension is limited to the 2002 requirements, leav-
ing in place the onerous 1973 rule for farmers. The approach to
farmers has been the exact opposite of how our Government should
work. We should first identify a problem, then write a law or a reg-
ulation. Instead, the EPA wrote a regulation to cover farms and is
now trying to identify the problem.

The proposed rule does correctly provide much needed relief to
the air transport industry. The sized secondary containment re-
quirements do not make sense at airports. They could create safety
and fire hazards and would unnecessarily cause logjams on run-
ways.

Unfortunately, the rule does little to assist the small oil pro-
ducers. First, by reinterpreting its wastewater treatment exemp-
tion, EPA will bring under the rule for the first time natural gas
wells by arguing that produced water is, in fact, an oil. Second, the
10,000 gallon threshold outlined today does nothing to help small
producers who often have storage capacities far above that which
they have at the present time. If a producer was producing a lot
more oil in the past, then, of course, they would have containers
to take care of that. However, that may not be appropriate today.
In essence, you would be saying you would have to get rid of a per-
fectly good storage tank and replace it with a much smaller one
just because you are not using the full capacity of the big one.

Yet, some might be narrow in incorrectly arguing today that we
are trying to make it easier to have oil spills, but family farmers
do not want oil spills because they live on the land, and they are
paying for a lot of fuel. Brent Cummings from Oklahoma runs a
family owned business with eight employees. He certainly doesn’t
want more oil spills. People like Mr. Cummings lose money when
they lose oil.

We simply must have reasonable regulations at reasonable costs
that can be thoroughly defended with sound data. To date, that has
not been the case with the SPCC programs.

I do apologize to you folks today. I just got back from my tenth
trip to Iraq last night, and I am kind of zonked out still. When you
ride around in a C-130 at nighttime up there, you come back with
a cold no matter what precautions you take. I would say, though,
that along that line, I thought we might wait just a few minutes
for some of our members to attend.

It is incredible the successes that are taking place in Iraq today.
It is just not believable. Each time I go, and it is about once every
month or so, I come back just shocked at how good things are. The
Iraqis now are up to 214,000 security forces. They know what they
are doing. Out of that 200, that is 112 divisions. Out of the 112 di-
visions, 30 of them can stand alone. They don’t need any help.
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Right now, half of the city of Baghdad is completely under the con-
trol of the Iraqis taking care of themselves. We are not even sup-
porting them.

We expected to have a spike in the insurgence activities before
the vote. The election is taking place tomorrow. That didn’t hap-
pen. We had an election of the Iraqi security forces on Monday. So
I was in Falluyjah yesterday observing that, and it could not have
gone better; not one incident occurred. Much to the chagrin of
many politicians who want to use this as their road to the White
House, it ain’t gonna work.

Let us go ahead. We will start with our witnesses. Mr. Sullivan
and Mr. Dunne, I appreciate very much your being here. Mr. Sul-
livan is the Chief Counsel for Advocacy, the Office of Advocacy in
the U.S. Small Business Administration, and Thomas Dunne is the
Acting Assistant Administrator, the Office of Solid Waste and
Emergency Response for the EPA. We appreciate both of you being
here.

Why don’t you start, Mr. Sullivan? This panel, as well as the
next panel, we will keep all of your entire statement and it will be
made part of the record. You may abbreviate it or try to keep it
under about 5 minutes.

[The prepared statement of Senator Inhofe follows.]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR FROM THE STATE OF
OKLAHOMA

Today we are here to discuss the EPA’s Spill Prevention Control and Counter-
measure rule. As many of you know, I have been following this rule for several
years and have written to the Agency numerous times, mainly to express concern
with the direction the program was taking. It is very important that we look at this
program objectively. No one in this room wants more oil spills. In fact, those who
are with us today to express concerns about this rule lose money if they spill oil.
They either sell it as a commodity or have bought it to run their businesses. All
they ask for are reasonable regulations that address real problems and can be im-
plemented with minimal but justifiable costs. I honestly don’t think that is too much
to ask of the Federal Government.

This program is the worst of one-size-fits all Government. There are certain meas-
ures that should be taken at large facilities that are equal to the risk associated
with a potential spill from those facilities. Why would we apply the same standard
to a small facility with a very small risk of spilling? Why would we apply the same
standard to completely different industries? Part of the problem with this rule is
that EPA is trying to cover virtually every industry someone can think of with one
rule and its making for very bad Government and very bad policy.

What is most egregious about this rule is the utter lack of data to back it up.
There is simply no data to defend the inclusion of farms or the air transport indus-
try under the rule. Further, there is limited data to justify many of the proposed
changes that affect other industries. Again, no one here today is seeking to have
more spills. We simply want Federal regulations to address real, identifiable, proven
problems. The 2002 rule does not do that. The 1973 rule does not do that.

That is why the EPA has proposed the rule it did today which is an incomplete
but appropriate step in the right direction. The rule correctly extends the compli-
ance deadline for farming operations with a storage capacity of less than 10,000 gal-
lons. However that extension is limited to the 2002 requirements leaving in place
the onerous 1973 rule for farmers. The approach to farmers has been the exact op-
posite of how our Government should work. We should first identify a problem and
then write a law or a regulation. Instead EPA wrote a regulation to cover farmers
and is now trying to identify the problem.

The proposed rule does correctly provide much needed relief to the air transport
industry. The sized secondary containment requirements do not make sense at air-
ports. They could create safety and fire hazards and would unnecessarily cause log-
jams on the runways.
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Unfortunately, the rule does little to assist small oil producers. First, by reinter-
preting its wastewater treatment exemption, EPA will bring under the rule for the
first time natural gas wells by arguing that produced water is in fact an oil. Sec-
ondly, the 10,000 gallon threshold outlined today does nothing to help small pro-
ducers who often have storage capacity far above that because these wells at one
time produced far more oil. I look forward to working with EPA to address the con-
gerns of the small producers that make up the backbone of the Nation’s energy in-

ustry.

Again, some might be narrow in incorrectly arguing today that we are trying to
make it easier to have oil spills. Family farmers do not want oil spills because they
live on the land and are paying a lot for fuel. Brent Cummings from Oklahoma runs
a family owned business with eight employees. He certainly doesn’t want more oil
spills. People like Mr. Cummings lose money when they lose oil. We simply must
have reasonable regulations at reasonable costs that can be thoroughly defended
with sound data. To date, that has not been the case with the SPCC program.

STATEMENT OF THOMAS SULLIVAN, CHIEF COUNSEL FOR AD-
VOCACY, OFFICE OF ADVOCACY, U.S. SMALL BUSINESS AD-
MINISTRATION

Mr. Sullivan. Thank you, Chairman Inhofe. I will try to abbre-
viate my lengthy written statement.

Good morning. Thank you for giving me the opportunity to ap-
pear before the committee. My name is Tom Sullivan. I am the
Chief Counsel for Advocacy at the Small Business Administration.
Because my office is an independent entity within the U.S. Small
Business Administration, and I am charged with solely rep-
resenting the views of small business, my testimony does not nec-
essarily reflect the position of the Administration or the SBA.

SPCC regulations were initially promulgated by EPA in 1973 as
the chairman described in his opening statement. Because of the
complexity and cost of the Spill Prevention and Countermeasure
plans, many small businesses found it difficult to comply with the
1973 requirements. The regulated community was particularly sur-
prised by the 2002 revisions, given that the stated purpose of those
amendments was to reduce, not increase, regulatory burdens.

In response to small businesses’ reaction to EPA’s 2002 revisions,
my office worked with EPA to identify small business concerns re-
lated to the rule. Those concerns were formally suggested in June
2004, in a letter from my office to Tom Dunne. Our letter was sup-
plemented by a contractor’s report we commissioned on the subject.
EPA’s notice of data availability issued last September and the rule
recently proposed by EPA relied heavily on the report and the rec-
ommendations contained in our June 2004 letter.

My office continues to believe that the overall SPCC compliance
would improve with a simpler, less expensive program that is tai-
lored to small facilities. In the June, 2004 letter I sent to EPA,
there were four general areas we recommended for reform. Com-
ments by the small business community were obviously taken seri-
ously by EPA because many were included in the proposed rule.
The four areas my office focused on were: small facilities, integrity
testing, motive power and oil-filled equipment, and asphalt and
hot-mix cement.

From the small facility recommendations, professional engineer
review and certification in EPA’s proposal allows for model plans
to be written by trade associations that can be readily adapted for
small facilities as was successfully done for the Accidental Release
Program under Section 112(r) of the Clean Air Act. Our June 2004
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letter included farms in the universe of reforms covering small fa-
cilities, and my office is supportive of the EPA’s proposal to extend
the compliance date for farms, pending greater analysis of any oil
spill risks that may be associated with the agricultural community.

For integrity testing, my office recommended that EPA allow vis-
ual inspection without the need for obtaining a costly PE certifi-
cation for small tanks and containers under specified conditions.
We are pleased with EPA’s proposal for additional flexibility in in-
tegrity testing by allowing facilities to consult and rely upon indus-
try inspection standards for small facilities without employing a
PE.

We expect that small businesses will want to expand EPA’s pro-
posal because an expansion, even to the 10,000 gallon threshold,
will not present additional hazards because all small facilities
would be required to have release barriers and secondary contain-
ment.

For motive power and oil-filled equipment, EPA realized that it
did not make sense for the SPCC rules to cover retail dealerships
selling tractors or to include construction sites under the rule. The
Agency found that it just wasn’t practical to require containment
around vehicles that regularly move about the site. This step in
EPA’s proposal will provide relief at thousands of facilities.

My office is also supportive of EPA’s proposed reduced require-
ments for oil-filled equipment. The proposal moves away from the
more expensive secondary containment requirement and allows fa-
cilities to substitute an oil contingency plan and a written commit-
ment of manpower to remove any oil that may be discharged. That
provision reflects the fact that such equipment has a low spill rate.

As a result of substantial concerns raised by the construction in-
dustry, my office advocated for the exclusion of asphalt cement and
hot-mix asphalt from all SPCC-related requirements in our letter
of June, 2004. My office based this on the observation that asphalt
cement and hot-mix asphalt are solid to semi-solid at normal, out-
door temperature would not flow very far, and therefore would not
pose a risk to navigable waters.

We are hopeful that more flexible options remain under consider-
ation in EPA’s efforts to further reform SPCC. On behalf of small
business, my office commends EPA for listening to small business
concerns while drafting their amendments.

Congress realized the importance of small businesses when the
Regulatory Flexibility Act and Small Business Regulatory Enforce-
ment Fairness Act were enacted into law. Under those two laws
that my office oversees, we look for ways to reduce small business
burdens without compromising the regulatory objectives intended
by the regulating Agency. We believe that EPA’s regulatory reform
efforts for SPCC can achieve those same objectives.

Thank you for allowing me to present these views, and I would
be happy to answer any questions.

Senator Inhofe. Thank you, Mr. Sullivan.

Mr. Dunne, before you start, let me ask Senator Isakson and
Senator Murkowski, if either one has an opening statement they
would like to give at this time?

Senator Isakson. Not now, Mr. Chairman. Thank you.
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OPENING STATEMENT OF HON. LISA MURKOWSKI, U.S.
SENATOR FROM THE STATE OF ALASKA

Senator Murkowski. Mr. Chairman, I just want to thank you for
holding this hearing on the proposed EPA rule changes on the oil
spill contingency planning. When you keep in mind that you have
had regulations in place for about 34 years, it is probably timely
that we look to updating these spill prevention rules. Certainly
from Alaska’s perspective, we have a great deal of interest in this.

I am pleased to have with us today, at least on the second panel
here, from Alaska, Riki Ott from Cordova, a wonderful fishing com-
munity. She has been very actively involved in oil spill cleanup
over the years in connection with the Exxon Valdez oil spill in
Prince William Sound about 16 years ago. So we certainly have
firsthand experience on this topic.

I welcome the efforts by the EPA to make oil spill prevention
plans more workable and more effective, and I appreciate the Agen-
cy’s efforts to really better standardize the inspection and the en-
forcement efforts with that.

Mr. Chairman, I appreciate again your holding this hearing and
allowing me a chance to make a statement.

Senator Inhofe. It is hard to believe it has been 16 years since
Exxon Valdez.

Senator Murkowski. Yes, a long time.

Senator Inhofe. Mr. Dunne, you are recognized.

STATEMENT OF THOMAS P. DUNNE, ACTING ASSISTANT AD-
MINISTRATOR, OFFICE OF SOLID WASTE AND EMERGENCY
RESPONSE, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. Dunne. Thank you, Mr. Chairman and members of the com-
mittee for inviting me today to discuss EPA’s Oil Spill Prevention,
Control, and Countermeasure Program.

My testimony will address issues regarding EPA’s recent efforts
to streamline SPCC requirements, to extend the compliance dates
for modification and implementation of SPCC plans, and to provide
guidance to EPA inspectors on the SPCC requirements. I will just
summarize my statement and provide the written statement to
you.

First, a little history, the Federal Water Pollution Control Act of
1970 required the President to issue regulations that would estab-
lish procedures, methods, equipment, and other requirements to
prevent discharges of oil from vessels and facilities and to contain
such discharges. In 1973, EPA originally promulgated the SPCC
regulations under the Clean Water Act. The regulations established
spill prevention procedures, methods, and equipment requirements
for non-transportation-related, onshore and offshore facilities with
aboveground storage capacity of greater than 1,320 gallons. Regu-
lated facilities were also limited to those that could reasonably be
expected to discharge oil in harmful quantities into the navigable
waters of the United States or adjoining shorelines.

The fundamental requirement established by this rule that has
not changed in nearly 30 years is that facilities covered by these
regulations are required to prepare an SPCC plan, and that plan
must be certified by a licensed professional engineer.
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Moving forward several decades, EPA in 2002 published final
amendments to the original SPCC regulations. After publication of
this rule in 2002, several members of the regulated community
filed legal challenges to certain aspects of the rule. All of these
issues raised in the litigation have been settled except for the defi-
nition of navigable waters. Since then, EPA has extended the dates
for revising and implementing SPCC plans several times.

EPA recently issued a proposal rule to extend the dates by which
facilities will need to amend and implement an SPCC plan to Octo-
ber 31, 2007. EPA has taken this action to allow time for the Agen-
cy to finalize amendments to the SPCC requirements that were re-
cently proposed. We also want sufficient time for facilities to under-
stand these modifications, to review and understand the guidance
we recently issued, and to make appropriate changes to the facili-
ties and to their SPCC plans as a result of the rule modifications
and the guidance.

EPA also proposed a rule containing substantive revisions of
SPCC requirements. This proposed rule represents our efforts to
strike the right balance between protection of the environment and
our Nation’s valuable water resources and common sense regu-
latory flexibility. I am certain that we share the same goal, to safe-
guard the environment by preventing spills before they damage the
environment. I truly believe that in this instance, an ounce of pre-
vention is worth a pound of cure. It is much more costly to clean
a spill than to prevent one, and once a spill occurs, cleanup is dif-
ficult and there is often little we can do to prevent damage to water
resources and wildlife.

I will give a brief summary of some of the different changes in
EPA’s proposed rule.

EPA has proposed to provide small facilities, those handling less
than 10,000 gallons of oil, the option to self-certify their plans. In
addition, we are proposing additional flexibility for these smaller
facilities with respect to tank integrity inspections and facility se-
curity.

EPA is also proposing greater flexibility for airport mobile re-
fuelers which will no longer be subject to sized secondary contain-
ment requirements. All of our airports will still need to meet gen-
eral secondary containment requirements. EPA believes that the
general secondary containment requirements are much more flexi-
ble and reflect the kinds of active and passive fuel spill protection
measures already used by many airports in their fueling oper-
ations.

In addition, EPA is proposing to extend the 2002 compliance
dates for all facilities, including farms, until October 31st, 2007,
and to extend the 2002 rule compliance dates indefinitely by farms
storing 10,000 gallons of oil or less. EPA is committed to work with
USDA and farm representatives to determine how to properly ad-
dress farms under the SPCC regulation.

Further, EPA is proposing a streamlined regulatory option for oil
filled equipment. A facility owner or operator can choose to satisfy
the SPCC requirements through inspection and monitoring systems
and contingency planning, rather than through general contain-
ment requirements. In doing so, the proposal provides electric utili-
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ties and other industrial facilities with an additional prevention op-
tion for this unique equipment.

In addition, EPA recognizes that in most cases, the SPCC re-
quirements are not practical for motive power containers on on-
board vehicles at SPCC regulated facilities. The types of vehicles
and facilities that are potentially subject to the SPCC require-
ments, solely because of the oil or fuel contained onboard the ves-
sels, are buses at terminals or depots, recreational vehicles parked
at dealerships, earth removing equipment at construction sites, air-
craft, and large farming and mining equipment. Consequently,
EPA is proposing to exempt them from all coverage under SPCC.

Finally, the EPA has issued the SPCC guidance for regional in-
spectors, and this guidance is intended to assist regional inspectors
in reviewing a facility’s implementation of the current SPCC rule.
The document provides a better understanding of how the rule ap-
plies to various kinds of facilities and to help clarify the role of the
inspector in the review and evaluation of the performance-based re-
quirements. Another reason for the guidance is to respond to stake-
holders’ requests for consistent National policy on several SPCC-re-
lated issues.

As to the oil exploration

Senator Inhofe. Try to wrap up, if you would, Mr. Dunne.

Mr. Dunne [continuing]. I will. I want to make the point on oil
exploration and production facilities.

We are trying to identify additional areas where regulatory re-
form may be appropriate. For the smaller areas and facilities, we
still will give the same breaks as to small business. Without going
into anything more on oil production, we are willing to work with
that sector, Mr. Chairman, on what other requirements exist to in-
crease compliance and therefore reduce the amount of oil spilled.

Thank you very much. We hope that we have struck the right
balance. We expect to hear from the regulated community in the
public comment period. You have my commitment and the Admin-
istrator’s commitment that we will take the comments that we see
during the public comment period very seriously, and these com-
ments will guide us to move forward on SPCC problems.

Thank you, Mr. Chairman.

Senator Inhofe. That is good. Well, thank you, Mr. Dunne. We
would expect that, and we will appreciate that very much.

A witness for the next panel claims in her testimony that the
rulemaking weakens the facilities’ liability under the Clean Water
Act. It is my understanding that that is already covered under the
Clean Water Act and the Oil Pollution Act. I will just ask you, Mr.
Dunne, in any way do you know that this rule will weaken the li-
ability?

Mr. Dunne. I don’t believe so, unless somebody thinks because if
you are self-certifying in smaller facilities, it could weaken your li-
ability. I don’t. It is not contemplated under this rule that would
be true, and if that is a concern, we certainly would address that
when the comments come in.

Senator Inhofe. As you understand it right now, it would not?

Mr. Dunne. It would not.

Senator Inhofe. All right.
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In the rule, it states that it has heard of spills from mobile re-
fuelers at airports. I am a little frustrated by this. I must admit
I have some bias on this. I have been an active pilot for 50 years,
and I am pretty familiar with how these units work. We have made
requests for information to show actually that there is an exposure
there from the mobile refuelers at airports, and when we got the
response back, they talked about the airport facilities. Now this
could include a McDonald’s or anything else. Specifically on just
the refueling trucks, we don’t have anything, any of the statistics,
and apparently you do because you are writing rules and making
input.

I would like to ask you if you have anything currently that just
identifies the spills from the refueling trucks as opposed to an air-
port facility, and if not, when we could get that information.

Mr. Dunne. Mr. Chairman, I will go back to the data we see from
the National Response Center where we have spills, both haz-
ardous and oil reported, and see what kind of data that we have
there. I know that there is some anecdotal data from inspectors
that go out and have visited airports. Will provide whatever we can
to you as soon as possible.

Senator Inhofe. What I would like to do is take advantage of the
fact that this is in the hearing and ask that you supply us with
that data in the next 2 weeks if you have it.

Mr. Dunne. Thank you, Mr. Chairman. We will.

Senator Inhofe. All right.

Mr. Sullivan, the OIPA, Oklahoma Independent Petroleum Asso-
ciation is, in their letter to the EPA regarding the argument about
the 10,000 threshold. You heard me in my opening statement talk
about the fact that we are very sensitive to this. Our margin of pro-
ducers in Oklahoma, at one time, having started in that business
myself so I am little bit familiar with it, where that they had a lot
of storage on their site, and they have 10,000 gallon containers,
and yet they may be only using 1,000 or even less of that.

Now you heard me in my opening statement the problem that I
think is a problem anyway, that if you are producing, you are stor-
ing only a very small amount just because you are storing it in a
container with a larger capacity. That doesn’t make any sense to
me. Do you have any comments about that?

Mr. Sullivan. Well, I think in the integrity testing reforms that
the EPA has proposed there is some room for expansion. I think
the visual inspection requirements deserve another look at whether
or not the scenario you lay out does pose any additional risks. The
small businesses that seek my office’s help with this regulation and
others

Senator Inhofe. Are you suggesting maybe it isn’t a problem?

Mr. Sullivan [continuing]. Well, right now, there is the distinc-
tion between 5,000 and 10,000 gallons, and small businesses would,
I think, like the visual inspection component of integrity testing to
be expanded all the way to the 10,000 gallon threshold. I think
that that is an area that may cover some of the scenario that you
laid out.

Senator Inhofe. OK, Mr. Cummings is in the audience and will
be on the second panel. I would like to have you give some thought
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to that because we may be wanting to pursue that a little bit.
Thank you very much.

We have been joined by our Ranking Member, Senator Jeffords.

Senator Jeffords, would you have any opening statement you
would like to make?

Senator Jeffords. Yes, I do.

Senator Inhofe. You are recognized.

OPENING STATEMENT OF HON. JAMES M. JEFFORDS, U.S.
SENATOR FROM THE STATE OF VERMONT

Senator Jeffords. Thank you, Mr. Chairman. I welcome this op-
portunity today to conduct oversight on the EPA’s Spill Prevention,
Control, and Countermeasures Program.

This program was adopted in 1972 with the passage of the Clean
Water Act in the wake of the Torrey Canyon oil spill in England.
Nearly 100,000 gallons of crude oil spilled there, killing over 20,000
seabirds and contaminating 70 miles of beaches.

People often say that an ounce of prevention is worth equals a
pound of cure. This program is the epitome of that saying. Accord-
ing to the EPA, the United States has 250 billion gallons of oil and
petroleum products each year. At every point in the production,
distribution, and consumption process, oil spills may occur. Oil
spills wreak havoc on the environment in local communities. In the
short term, they contaminate drinking water and cause large
deaths of marine life. They foul beaches and destroy local econo-
mies. In the longer term, oil spills affect the health and the viabil-
ity of marine animals, reptiles, birds, animals, and plants. Local
fishing economies may struggle to recover after an oil spill. Recent
studies of the Exxon Valdez spill have demonstrated that oil has
persistent and long term harmful effects in aquatic ecosystems.

I ask unanimous consent to include the record of the study of
this topic which appeared in Science Magazine, 2003.

Senator Inhofe. Without objection.

[The referenced material can be found on page 104.]

Senator Jeffords. Even extremely small spills can cause serious
harm. We must do everything we can to prevent them.

With that introduction, I am concerned about the overall state of
the SPCC program. This program appears to have been largely ne-
glected since its adoption in 1972. Since that time, the GAO and
others have leveled some serious criticisms of the program that
went unaddressed from EPA in many years. I will be submitting
those materials, as well as an update the GAO prepared for the
record of today’s hearing.

[The referenced material can be found in the committee file.]

In May I asked the GAO to review the current program and de-
termine if any progress has been made. I look forward to the re-
sults of that review as I consider today’s proposed rulemaking.

In 2002, the EPA overhauled the SPCC program, but since the
Bush administration took office, the Agency has postponed the ef-
fective date of these changes three times for a total of 4 years,
making the current effective date 2007. Industry has since used the
2002 regulations as an opportunity to further lobby the Adminis-
tration to roll back Clean Water Act protections by changing the
definition of navigable waters.



11

Today, the SPCC program stands basically as it was in 1972. We
have surely learned something about oil spill prevention over the
last 35 years.

It is imperative that we have a strong program in place with
good enforcement. It is with this in mind that I will be listening
to today’s witnesses and ask: Does the EPA proposed rule and
guidance document take us forward or backward in our efforts to
protect our Nation’s waterways from oil contamination?

Thank you, Mr. Chairman.

[The prepared statement of Senator Jeffords follows:]

STATEMENT OF HON. JAMES M. JEFFORDS, U.S. SENATOR FROM THE STATE OF
VERMONT

Mr. Chairman, I welcome this opportunity today to conduct oversight on the
EPA’s Spill Prevention Control and Countermeasures program.

This program was adopted in 1972 with the passage of the Clean Water Act, in
the wake of the Torrey Canyon oil spill in England.

Nearly 100,000 gallons of crude oil spilled there, killing over 20,000 sea birds, and
contaminating seventy miles of beaches.

People often say that an ounce of prevention equals a pound of cure. This program
is the epitome of that saying.

According to the EPA, the United States uses 250 billion gallons of oil and petro-
leum products each year.

At every point in the production, distribution, and consumption process, oil spills
may occur.

Oil spills wreak havoc on the environment and local economies. In the short term,
they contaminate drinking water and cause large-scale deaths of marine life. They
foul beaches and destroy local economies.

In the longer term, oil spills affect the health and viability of marine mammals,
reptiles, birds, animals, and plants.

Local fishing economies may struggle to recover after an oil spill. Recent studies
of the Exxon Valdez oil spill have demonstrated that oil has persistent and long-
term harmful effects in aquatic ecosystems.

I ask unanimous consent to include in the record a study on this topic, which ap-
peared in Science magazine in 2003.

Even extremely small spills can cause serious harm. We must do everything we
can to prevent them.

With that introduction, I am concerned about the overall state of the SPCC pro-
gram. This program appears to have been largely neglected since its adoption in
1972.

Since that time, the GAO and others leveled some serious criticisms at the pro-
gram that went unaddressed by EPA for years.

T'll be submitting those materials, as well as an update that the GAO prepared
for the record of today’s hearing.

Today I asked the GAO to review the current program and determine if any
progress has been made. I look forward to the results of that review as I consider
today’s proposed rulemaking.

In 2002, the EPA overhauled the SPCC program, but since the Bush Administra-
tion took office, the Agency has postponed the effective date of those changes three
times, for a total of four years, making the current effective date 2007.

Industry has since used the 2002 regulations as an opportunity to further lobby
the Administration to roll back Clean Water Act protections by changing the defini-
tion of navigable waters.

Today, the SPCC program stands basically as it was in 1972. We have surely
learned something about oil spill prevention over the last 35 years. It is imperative
that we have a strong program in place with good enforcement.

It is with that in mind that I will be listening to today’s witnesses and ask, does
the EPA proposed rule and guidance document take us forward or backward in our
efforts to protect our Nation’s waterways from oil contamination?

Thank you, Mr. Chairman.

Senator Inhofe. Thank you, Senator Jeffords.
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We will continue in our questioning with the early bird rule.
They will be in this order: Senator Isakson, then Senator Jeffords,
then Senator Murkowski, and Senator Voinovich.

Senator Isakson.

Senator Isakson. Thank you, Mr. Chairman.

Mr. Dunne, I have heard from a number of agribusiness interests
in the State and my State’s agribusiness council with regard to the
agricultural exemption. They are appreciative of the farm exemp-
tion but are wondering if, and to what extent, did you look at agri-
business from a standpoint of exemptions from the rules?

Mr. Dunne. I am not too sure what you mean by agribusiness as
opposed to farms.

Senator Isakson. Well, I would say, for example, a crop dusting
operation, a small crop dusting operation, or other support oper-
ations and businesses that might support farming but are not di-
rectly in the farming business.

Mr. Dunne. I don’t think we looked at that as a specific industry
by itself. I think we are looking at farms in general with the caveat
that remembering that since 1973, any facility that stored 10,000
gallons or more, or over 1,320 gallons was subject to this rule. It
has been true for 32 years. I don’t think we dissected the agri-
business separately.

Senator Isakson. How is the farm exemption explained? How do
you define farming in the rule exemption?

Mr. Dunne. We use the USDA definition where I believe it says
that over $1,000 worth of sales a year. I can send you the actual
definition.

Senator Isakson. If you would, I would appreciate it.

[Information submitted for the record follows:]

“Farm means a facility on a tract of land devoted to the produc-
tion of crops of raising animals, including fish, which produced and
sold, or normally would have produced and sold, $1,000 or more of
agricultural products during a year.”

Senator Isakson. Second, and this may show my ignorance, but
on the proposed rule, it is open now for comment. Is that correct?

Mr. Dunne. That is correct, for 60 days.

Senator Isakson. For 60 days. Going back on the agribusiness for
a second, if there was a sufficient, specific request for the Agency
to consider it, if I filed it during that 60 days, is it possible for it
to be considered for incorporation within the rule?

Mr. Dunne. Sure.

Senator Isakson. OK, thank you very much.

Thank you, Mr. Chairman.

Senator Inhofe. Thank you, Senator Isakson.

Senator Jeffords.

Senator Jeffords. Mr. Dunne, I understand that in 2004, the EPA
Oil Program Director stated that, FE small quantities of oil can
have profound and longstanding impacts on the waters of the
United States and wetland environments, and small facilities often
cannot afford the cost of responding to a spill.’” In Dr. Corbett’s tes-
timony, he points out that the EPA’s 1995 survey data finds that
the SPCC compliance reduced spills and cleanup costs at small fa-
cilities. It seems that the EPA’s proposal contradicts your own in-
formation.
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Can you explain why the Agency proposes to weaken require-
ments and increase the risk of oil spills at the very facilities that
y}(l)ur ?own data suggests they are least equipped to respond to
them?

Mr. Dunne. Senator, could you tell me who made that statement?
I am sorry.

Senator Jeffords. The EPA Oil Program Director.

Mr. Dunne. Who is that?

Senator Inhofe. You are asking who the EPA Oil Program Direc-
tor is? You don’t know?

Mr. Dunne. Who is the Oil Director? I am not too sure what indi-
vidual we are talking about who made this statement.

Senator Inhofe. I think his name is Dave Hudson.

Senator Jeffords. Dave Evans.

Senator Inhofe. Dave Evans.

Mr. Dunne. Dave Evans, he used to be the Oil Program Director.

I think it is true that you can have small quantities of oil that
can do damage to waterways and to aquatic life. There is no doubt.
I don’t think that we are regressing at all. Actually, we are trying
to make it simpler for people who store small amounts of oil, so
they don’t have to have PE certification. I don’t see where that is
anything more than trying to help them reduce the burden of re-
porting and lower their costs, but it doesn’t take anybody off the
{mok in terms of whether or not they have to comply with the regu-
ation.

Senator Jeffords. Mr. Sullivan, we have received testimony that
small business will incur increased liability and cleanup costs if
they self-certify a spill prevention plan, and that there will be a se-
vere economic impact on 86 percent of engineering firms in the Na-
tiondwith less than 20 employees, if EPA’s proposal does go for-
ward.

Did you analyze these factors in developing your position pre-
sented today? And how does the Small Business Administration’s
Office of Advocacy justify its support of a regulatory change that
is inconsistent with its mission to promote the goals of small busi-
nesses?

Mr. Sullivan. Thank you, Senator Jeffords.

First of all, the self-certification reform of which my office is very
supportive does eliminate the requirement for professional engi-
neers to certify. So to the extent that you have built a business
model on being a PE to certify small facilities, then there may be
less business.

With respect to the self-certification reform, small businesses
have come into my office and said this is something that makes
sense, really for two reasons. One, the small businesses believe
they are in a good position to make that certification themselves,
and two, from an environmental compliance perspective, there is
widespread acknowledgment that there aren’t enough small facili-
ties in the environmental compliance program right now, and there
is some evidence that a self-certification program will increase the
amount of small facilities that start paying attention to these
issues.

I will use, as an example, the Massachusetts Environmental Re-
sults Program, where they instituted a self-certification program
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particular to dry cleaners. Before that self-certification program
came into existence, less than 10 percent of the dry cleaners were
in conversations with the Massachusetts Department of Environ-
mental Protection. Two years after the self-certification, 95 percent
of the dry cleaners in my home State were involved in environ-
mental compliance efforts with the Environmental Protection Pro-
gram in Massachusetts. So the self-certification reform, we believe,
will result in greater compliance rates across the board.

Senator Jeffords. Mr. Dunne, in Dr. Ott’s testimony, she points
out some of the evolutions that have occurred in the oil spill
science since the 1970’s, most notably the toxic components of oil
remain in the environment for an extended time and can cause sig-
nificant harm.

How has the EPA incorporated modern day knowledge about oil
spills into the Agency’s analysis of the impact on this rule?

Mr. Dunne. Well, I am not too sure I can answer that with any
certainty in terms of the science of it. There is no doubt there has
been some improvement in technology. Remember, Senator, that
the EPA and the Coast Guard every year respond to oil spills, and
we do learn a lot about oil spills in that regard, in terms of the
breadth of having to clean them up, and how you clean them up,
and what the cost is to clean them up. I will check to see in terms
of that particular area, in terms of scientific research, but I don’t
believe it had a huge impact in terms of what we are considering.

Senator Jeffords. Thank you.

Senator Inhofe. Thank you, Senator Jeffords.

We have been joined by Senator Thune from South Dakota and
Senator Vitter from Louisiana, and I ask if you have any opening
statement you would like to make at this time.

Senator Thune.

Senator Thune. Thank you, Mr. Chairman.

I don’t have a long statement. I have got statement that I would
like to have included in the record. I do appreciate your holding to-
day’s full committee hearing on an issue that could have a poten-
tial impact on farmers in my State of South Dakota.

Senator Inhofe. Let me interrupt you. I was reminded that Sen-
ator Voinovich, who was here first, had not given an opening state-
ment.

Senator Voinovich, did you want to?

Senator Voinovich. Mr. Chairman, I

Senator Inhofe. We have a friendship that goes all the way back
to when we were both mayors of cities about 30 years, and I don’t
want that to change now.

Senator Thune. I am glad to hear this doesn’t have something to
do with seniority.

[Laughter.]

OPENING STATEMENT OF HON. GEORGE V. VOINOVICH, U.S.
SENATOR FROM THE STATE OF OHIO

Senator Voinovich. Mr. Chairman, I am just glad that you have
called this hearing today to discuss the proposed rules that stream-
line the Spill Prevention, Control, and Countermeasures Program.
I think that, from my perspective, these rules need to be clarified.
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I thank you for holding the hearing, and I will wait for my ques-
tioning time.
[The prepared statement of Senator Voinovich follows:]

STATEMENT OF HON. GEORGE V. VOINOVICH, U.S. SENATOR FROM THE STATE OF
OHIO

Thank you, Mr. Chairman. I am pleased to be here today to discuss the two pro-
posed rules that are aimed at streamlining the Spill Prevention Control and Coun-
termeasure Program to help clarify some of the confusion that is felt by those af-
fected by this. I understand this is clearly an important issue that affects our farm-
ers, as well as our airports and others. Thus, we are here today to better under-
stand how this rule will really help our constituents. For instance, I know the Ohio
corn growers were concerned about the effects of the 2002 rule and how the rule
would affect their members and Ohio farmers. By the same token, they are heart-
ened by some changes that are now being proposed to the 2002 rule.

Today, we are examining whether those changes are adequate and equitable.
Thank you, Mr. Chairman, for holding this hearing, and I thank the witnesses for
being here. I look forward to your comments.

Senator Inhofe. Senator Thune.

OPENING STATEMENT OF HON. JOHN THUNE, U.S. SENATOR
FROM THE STATE OF SOUTH DAKOTA

Senator Thune. I would just echo what I said before. This is an
issue that has potential impact on a lot of farmers across this
Country and my State of South Dakota. As someone who has some
experience with the Small Business Administration, I do appreciate
EPA’s willingness to work with SBA and other stakeholders in an
attempt to provide clarity to a rule that has caused a great deal
of confusion for those who use and store petroleum products. While
I would agree that it is wise public policy to require spill preven-
tion and countermeasure requirements for facilities that pose a risk
to the environment, I don’t believe it is necessary to require family
farmers to adhere to the same requirements that petroleum termi-
nals and electric utilities are currently required to meet.

And thankfully, after a great deal of input from the regulated
community, I am pleased to see that EPA’s proposed rule will not
be applied to farms with less than 10,000 gallons of storage capac-
ity until more data can be collected and analyzed. I realize, as well,
that while the EPA has attempted to build in a great deal of flexi-
bility when it comes to compliance with the proposed rule, I also
believe more can and should be done to ensure that this rule is as
targeted and focused as possible.

And so, Mr. Chairman, like you, I have concerns regarding var-
ious aspects of this rule, and in the interest of moving along with
this hearing, I will wait to ask questions when we have an oppor-
tunity as well.

Thank you, Mr. Chairman.

[The prepared statement of Senator Thune follows:]

STATEMENT OF HON. JOHN THUNE, U.S. SENATOR FROM THE STATE OF SOUTH
DAKOTA

Mr. Chairman, I appreciate you holding today’s full committee hearing on an
issue that could have a potential impact on farmers in my home State.

As someone who formerly worked at the Small Business Administration, I appre-
ciate EPA’s willingness to work with the SBA and other stakeholders in an attempt
to provide clarity to a Rule that has caused a great deal of confusion to those who
use and store petroleum products.
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While I agree that its wise public policy to require spill prevention and counter-
measure requirements for facilities that pose a risk to the environment, I don’t be-
lieve its necessary to require family farmers to adhere to the same requirements
that petroleum terminals and electric utilities are currently required to meet.

Thankfully, after a great deal of input from the regulated community, I am
pleased to see that EPA’s proposed rule will not be applied to farms with less than
10,000 gallons of storage capacity until more data can be collected and analyzed.

While I realize that the EPA has attempted to build-in a great deal of flexibility
when it comes to compliance with the proposed SPCC rule, I believe more can and
should be done to ensure that this rule is as targeted as possible.

Mr. Chairman, like you I have concerns regarding various aspects of the SPCC
rule and in the interest of moving along with today’s hearing, I will wait to ask ad-
ditional questions of today’s panelists until they have had an opportunity to give
their testimony.

Senator Inhofe. Thank you, Senator Thune.
Senator Vitter.

OPENING STATEMENT OF HON. DAVID VITTER, U.S. SENATOR
FROM THE STATE OF LOUISIANA

Senator Vitter. Mr. Chairman, I will look forward to questions.

Senator Inhofe. All right, very good. Now we will continue with
our questioning.

Senator Murkowski.

Senator Murkowski. Thank you, Mr. Chairman.

Mr. Dunne, this is in the area of the airports and the airplanes.
In Alaska, as you probably know, we have a host of small airports,
very small airports, where we certainly would not have storage ca-
pacity exceeding 10,000 gallons but probably over the 1,360 gal-
lons.

What will the effect be on so many of Alaska’s very small, little
airports? What are we going to have to do out there in order to
comply with these regulations?

Mr. Dunne. Well, there are a couple things that I think are
worthwhile. The smaller airports are not going to be subject to the
same secondary containment as a larger airport, and they are going
to be able to make a decision in terms of what is the best way. For
instance, you could have a containment pad where you have the
tank and sort of absorb your oil there. Also, if it is under 10,000
gallons, if that is what they store, they don’t have to have a PE
come, and they can make their own determinations. And, of course,
the third thing is whether or not they are close enough to navi-
gable waters to make a difference.

So I think there is some consideration and some relief we have
given the airports. We are still going to work with airports, particu-
larly the small airports and see if there is more information that
could be developed to make sure that we don’t add any more bur-
den to the regulation already.

Senator Murkowski. The concern that we have is you may have
a little strip that serves a community of 35 people, where we cer-
tainly want to do what we can to prevent any spills, but if you go
too far with this, you may not be able to comply and meet these
regulations because you have got to have these containment areas
in an area where you just don’t have that ability.

Let me ask you about the animal and vegetable oils provision
and the rule change there. In Alaska, we have a great number of
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fish processors that store fish oil, and this is again usually in ex-
cess of 1,360 but not exceeding the 10,000 gallon capacity.

How will this rule change affect those businesses, these fish proc-
essing business?

Mr. Dunne. Well, basically, it will add the same advantage that
any other small business has or people who have small amounts of
oil that fall into that range between 1,320 and 10,000 gallons. The
oil one is a difficult thing to deal with because there is an inter-
esting argument that oil is not toxic, and indeed it doesn’t have the
same toxic characteristic as petroleum as we generally think of it.
Vegetable oil that gets into water has some of the same effects. It
has the same effect as crude oil in that it will suffocate aquatic life.
It can create havoc in terms of drinking water systems. So I don’t
see where we have been able to accomplish a heck of a lot, except
to give the small operators, as you mentioned, some relief in terms
of how they go about writing their plan.

Senator Murkowski. Well, and to that, Mr. Sullivan, maybe you
want to comment on this as well because you were speaking to
Senator Jeffords about this, and this is the allowance for the self-
certification. Now from Alaska’s perspective where we will have so
many small business operations, I think that they will welcome
that as an opportunity, but the question really remains, how we
can explain that allowing for the self-certification is not going to
have significant environmental risk.

Mr. Sullivan. Senator, I think that looking at the whole set of re-
quirements, in order to take advantage of the self-certification, de-
serves some comment in this hearing. In order to qualify for the
self-certification, it is more than just being a small business. It is,
in fact, being a good environmentally compliant small business be-
cause the reforms strike the balance of recognizing that small busi-
nesses do not have the where-withal to comply with too many
rules, regulations, laws, mandates, and so forth, but also should be
compliant with some level of environmental, work place safety, and
other regulations.

So, in order to qualify for the self-certification, you have to have
had no spills for 10 years. Or if you have been in business for less
than 10 years, you have to have documented that you have had no
spills in the entire time that you have been in existence. Those
same types of reforms that get into the integrity testing, where
small firms will be allowed to have a visual inspection instead of
hiring a PE or have integrity tests, it is the same type of balance.
You have to have secondary containment. Those tanks have to pass
stringent fire code and FAA requirements in order for those tanks
to even be sold and purchased by those small airports.

So I want to make sure that the record does reflect that these
reforms strike the balance between removing unnecessary or dupli-
cative requirements, but at the same time, making sure that there
are environmental protections guaranteed.

Senator Murkowski. How much flexibility will actually be worked
into that, though? Because, say you have a company, a small busi-
ness that has been in operation in excess of 10 years and did have
a spill, and they handled their spill exactly as anyone would want
and had cleaned it up 100 percent. Do they get any allowance for
that, or is it, sorry, your 10 years has to be completely untainted?
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Mr. Sullivan. Senator, the self-certification reforms really are
about encouraging small facilities to come into the regulatory sys-
tem, establish a dialog with EPA and the regional and district of-
fices, even in Alaska. So if you are in the scenario that you laid
out, you have a small facility that obviously has a history and a
relationship with the local office, there are enough flexibility in the
enforcement regime that EPA manages to make sure that a small
facility that is a good actor is treated as such.

Senator Murkowski. Thank you, Mr. Chairman.

Senator Inhofe. Thank you, Senator Murkowski.

Senator Voinovich, it will be your turn to ask questions. I would
like to acknowledge that you have made a request, it is a good time
for us to bring this up, of the Administration’s Great Lakes Plan,
to have a hearing on that. The answer is yes. You determine a time
that you want to have that hearing, and we will plan to do it early
next year if that is acceptable with you.

Senator Voinovich. Thank you very much. As you know I have
spent a lot of time on it. The President declared the Great Lakes
a National Treasure. The EPA has worked very hard on it. I think
it is appropo for us to have them in here and see just exactly what
they have done to make sure they are taking the resources they
have and utilizing them and getting the biggest return on the in-
vestment. Also, I am really interested in finding out, do they now
have an orchestra leader, because we had two hearings, and they
didn’t have one.

Senator Inhofe. I bet we will find out then.

[Laughter.]

Senator Inhofe. You have been championing that cause for a long
time, and it is time to get to the bottom of a lot of unanswered
questions, and you will have that opportunity.

Senator Voinovich. Thank you very, very much.

First of all, I would like to say, thank you for holding the hear-
ing. Second, I think it is terrific that the two of you, that your
agencies have worked together. One of the things that has always
bothered me, as a mayor and then as a Governor, was that it
seemed like Federal agencies didn’t talk to each other. On one
hand, we are trying to create small business and help them out,
and you have got the EPA over here, doing their thing. Many
times, they were working across purposes. So I congratulate you for
the communication that has gone back and forth.

Another thing that I would be interested in, just to see how it
works, is that when I was Governor I came to this committee and
worked with the National Governor’s Association to require cost
benefit analysis under the Clean Water Act, peer review, and then
look at alternative regulations that would not be so onerous on the
private sector. I would be interested to see the paperwork that was
done on the cost benefit analysis on these rules. I appreciate your
sending them to my office or the committee.

Mr. Dunne. Sure.

[The referenced Information can be found on page 255.]

Senator Voinovich. I think the real problem that we have right
now, and I am not as familiar with it as the Chairman in terms
of airports and so forth, but in terms of the farm community, that
is really where I have heard most of our complaints: What in the
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heck is going on? What are these people doing. Are they crazy? I
will say that our corn growers are happy with the fact that you
seemed to listen, and there are some changes being made. I think
it is really important that we have as much of a clarification of
what all of this means, so they are not out there getting hot about
something that they shouldn’t be getting hot about.

I would just be interested in: What are you doing to try to com-
municate just exactly what these rules through the Farm Bureau
and other farm organizations in this Country?

Mr. Dunne. Well, our people who have developed the rule have
met a number of times with people from the agriculture commu-
nity. And, Senator, we are committed to work with USDA in terms
of coming up with even more and better data to make sure that we
have struck the right balance in this.

All facilities, including farms, have been covered under this act
since 1973. The fact is I suspect there has not been good commu-
nication since the inception of that legislation or that rule. A lot
of farmers didn’t understand what their responsibilities are. So I
think we are going to continue to look at the farm issue and the
farm problem to make sure that we have struck the right balance
of having people stay in compliance if they are storing large
amounts of oil. Certainly the intention of this rule right now, the
2002 rule and what we are doing in having an extension, is to re-
duce burden wherever possible and to have some kind of balance
between environmental compliance and making sure any business,
including farms, don’t suffer disproportionately in terms of the bur-
den that the Government regulations put on them.

Senator Voinovich. Specifically, one of the things in the guidance
that was addressed is it attempts to clarify the facility owner or op-
erator as some discretion to define the facility. However, it goes on
to put limitations on the discretion. It was our understanding that
farmers who own several parcels of land spread over hundreds of
acres could self-define several facilities within that area. However,
I am not sure that it is very clear in the guidance as to how that
would work.

Can you state for the record that farmers and others who own
very large facilities spread out over large amounts of land will be
able to divide up their parcels in a reasonable fashion to make com-
pliance with the rule more manageable?

Mr. Dunne. I will take a look at that, Senator. I am not exactly
sure how many of these farms we are talking about. I do under-
stand the point that you are making is that a farmer that may be
doing 10,000 acres of farming would have different plots, not adja-
cent or contiguous to each other, and whether or not they can be
considered separately. I think that is a reasonable observation to
make.

Senator Voinovich. The other thing is: Who defines navigable wa-
ters? I know in the pieces of paper that you put out, I read that.

Mr. Dunne. Well, it is in court right now, Senator.

[Laughter.]

Mr. Dunne. We did have some lawsuits against us, and we were
able to negotiate everything except navigable waters. It is in the
U.S. District Court for hearing right now.
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Senator Voinovich. So that once that court decision is made, that
will clarify it?

Mr. Dunne. Sometimes it never does, does it?

[Laughter.]

Mr. Dunne. We will see.

Senator Voinovich. Any information you have got on that, I
would be very interested.

Mr. Dunne. We will send that.

Senator Voinovich. Our people are real interested in that.

Thank you, Mr. Chairman.

Senator Inhofe. While we are defining, let us also define reason-
able expectation of discharge. One of the problems we have here is
a lack of definition that makes it very difficult for us. It should be
evident to both of you and other witnesses that the seven Senators
up here all come from agricultural States. I know that we have a
lot of concern in my State of Oklahoma, and I am sure they hear
just as much as we do.

Senator Thune.

Senator Thune. Thank you, Mr. Chairman.

I would echo some of that. I would love to know the definition
of a navigable waterway because there are a lot of dry creek beds
in South Dakota that I suspect might qualify which probably have
no business being in this. Also, the expectation of discharge be-
cause that, to me too, is fundamentally what we are talking about.

When I mentioned earlier the whole issue of targeting and focus-
ing this rule to where it really is effective in capturing in the net
those particular operations that are really the issue, that, to me,
seems what we are after here. This wide net that applies to so
many different operations seems to me to be extremely inclusive
and particularly harmful in terms of the economic impact it would
have on a lot of farm operations. I am not talking big farm oper-
ations; I am talking small and medium size farm operations.

With regard to inspections, the program covers over 600,000 fa-
cilities, I am told. From what I understand, the inspection rate is
extremely low. One of the recommendations made by both GAO
and the Oil Spill Task Force in the late 1980’s was that EPA
should establish inspection priorities.

I guess into tying in how this becomes more focused or targeted,
I am interested in knowing what the Agency’s view is on those rec-
ommendations, and has anything happened since they were made?

Mr. Dunne. Well, we do less inspections today than we did
maybe in 1986. I did look at the chart. I think that the 1986 high
mark was because of a flurry of oil spills during that particular
time.

I can tell you this, Senator, we are not specifically going to be
targeting small farmers. In fact, I will guarantee you that we will
not be. Particularly, the reason we extended this rule to October
31, 2007, which is almost 23 months, is to give everybody a chance
to get in compliance. We are not looking at this as a hammer. We
are looking at this as if we can make our guidance and regulations
much clearer in terms of what is expected. So we are not expecting
to go into any small business and target them, even though they
may have been covered for the last 32 years.
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Senator Thune. I am told there are roughly only about 1,100 fa-
cilities that are inspected each year, which would suggest you have
a lot better chance of being audited by the IRS than you have actu-
ally of being inspected here.

Then if you could clarify, too, one other question regarding which
farms under 10,000 gallons qualify for the indefinite extension of
the compliance date. I ask that question, too, because I have heard
conflicting interpretations that it would only apply to farms that
are currently in compliance with the 1973 rule, which is somewhat
confusing to me, seeing that an overwhelming majority of farmers
were unaware that that ruling applied to them until it was amend-
ed in 2002.

Mr. Dunne. I think that is a correct interpretation. If you were
covered by the rule, whether or not you knew it or not, you should
have a plan or you should be developing a plan, or amending if
that is necessary. So the extension of the date is you get plans up
to date to October 31st, 2007, before implementation. A farm that
has not been in compliance is going to have ample time to get into
compliance by 2007.

Senator Thune. The delay would apply widely then. I guess what
I am asking is: Is the EPA’s reprieve a very narrow one?

Mr. Dunne. Yes. It is not as broad as all 152,000 farms, and I
think that is an accurate figure that we think are covered, don’t
have to do anything between now and October 31st, 2007. If they
were covered by the rule before, and they didn’t know it or didn’t
for any reason, they have to develop a plan, and they have to do
that as soon as possible. The implementation date when we will
take a look at those plans on whether or not people are in compli-
ance will be after October 31st, 2007.

Senator Thune. The exemption then is going to be very narrow
to those 2002 people.

Mr. Dunne. That is correct. That is correct.

Senator Thune. Well, I am not sure that helps a lot or does what
we need to do for a lot of the farmers who are going to be impacted.

Let me just make one, I guess, final comment if I might, Mr.
Chairman. I appreciate that clarification. It is probably not the an-
swer I was looking for. It seems to me, at least, that the USDA
data that I have looked at suggests that this could be a $4.5 billion
cost, projected compliance cost, for farmers and also very little evi-
dence of oil spills by farmers. If you break that down on a per oper-
ator type basis, you are talking conceivably, according to USDA’s
numbers, about almost $13,000 for an average tank size of 6,700
gallons.

Again farm operations, to be profitable in this day and age, have
to have some economies of scale working for them. In most cases,
your really small farms, it is just hard to make ends meet. As a
consequence, these farmers are getting into farming 1,000 acres or
2,000, or 5,000 acres anymore. You are likely to have, as was noted
earlier, several different locations. When you aggregate all these
things and add them up, the compliance costs become very, very
significant.

It would seem to me, too, that at a time when we are asking our
farmers to compete in the world marketplace against countries,
many of whom have no such requirements imposed on their agri-
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cultural economies, and we are fighting every 5 years in a new
Farm bill for programs, that it is getting harder and harder to
build political support from some of our colleagues in other parts
of the Country because they say: We want to put more money. We
don’t want to subsidize. We want to have these farm programs in
place. Yet, we impose these costly regulations.

This is the kind of stuff that we have got to be thinking about.
Having an approach that really does identify, and I think hone in
on the real problem, rather than casting a very wide, broad net
that adds exorbitant amount of cost to production for agriculture
in this Country and puts us at a competitive disadvantage with
those that we are trying to compete with in the global marketplace.

So I think this is a very important issue to address and have re-
solved. I, again, appreciate the Chairman’s leadership in calling
this hearing and having us examine this issue and look at what we
might do to further clarify and hopefully, in working with the agri-
cultural community, make this workable in a way that captures the
operations that are really creating the risk and the danger, and not
just putting this enormous cost on the backs of your average farm-
er across this Country. It doesn’t seem right.

With that, I yield back, Mr. Chairman.

Senator Inhofe. It is obvious you have heard from the same peo-
ple I have.

Senator Vitter.

Senator Vitter. Thank you, Mr. Chairman, and I have, too. I
mostly want to echo those same concerns, and a big part of the con-
cern is just a concern about lack of clarity.

Senator Voinovich mentioned this very important issue of non-
contiguous parcels. To what extent can those be put together to de-
fine one entity? To what extent can’t they be? I think that is very
important to have crystal clear clarity about.

Just as an example of the lack of clarity I am concerned about,
the guidance document itself says at one point, FE Inspectors
should evaluate the intended activity carefully because a deter-
mination of jurisdiction is not always straight forward.” For that
sentence to be in the guidance document isn’t particularly con-
fidence inspiring in terms of creating clarity, which is what the
guidance document is supposed to do. So I, first and foremost, want
to echo all of those concerns that are very important.

I also want to ask you quickly about the impact on the aviation
community. I know they have been seeking some changes to EPA’s
interpretations since 2002 because of some safety and operational
concerns at airports. To what extent did EPA consult with the FAA
then or now in terms of the proposed revision?

Mr. Dunne. Our staff did have a number of meetings with the
FAA. 1 think it is clear that we did provide relief from the sec-
ondary containment issue that makes it much more flexible for
small airports in particular to not necessarily put up big barriers
or big booms around trucks that are parked at night or storage
tanks that they have. I think that is one of the things which the
aviation community had asked for, and we were able to satisfy it
I believe in the regulation.

But we are also committed, as we are on farms, to ensure that
we continue to work with the regulated industry to make sure that
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we strike the right balance between the concern of environmental
protection of our waterways and make sure that we are not placing
undue burden on airport operators or farmers.

Senator Vitter. OK, thank you, Mr. Dunne.

And then very quickly for Mr. Sullivan, is this rule part of a larg-
er reform effort for the manufacturing sector, and can you describe
that larger effort?

Mr. Sullivan. Yes. What the Senator is referring to is the Office
of Management and Budget’s call for regulatory reform nomina-
tions. This has been underway for some time, several years. Two
years ago, John Graham who heads the Office of Information and
Regulatory Affairs called for regulatory reform nominations, par-
ticular to the manufacturing sector. There were three environ-
mental reforms that my office actually has been working with the
EPA and the Office of Management and Budget to see some
progress on. This is one of them, and it is certainly a high priority
for EPA’s reforms particular to the manufacturing sector.

Senator Vitter. Thank you very much. That is all I have, Mr.
Chairman.

Senator Inhofe. Thank you, Senator Vitter.

We thank both of our witnesses very much for the time you have
given us, and we would dismiss you and ask the next panel to come
forward.

The next panel has, from my State of Oklahoma, Brent
Cummings who is in the oil business. One of the things I have no-
ticed out of the three hearings we have had, Senator Jeffords,
where we have had people from Oklahoma in the oil business. I
think by now they realize these are not giants; these are just small
business people that are scratching out a living.

We have James Coyne, a dear friend of mine, one with whom I
served in the other house, representing the National Air and
Transportation Association. We park together when we fly our air-
planes up to Oshkosh each year.

Richard Owen, Director of CHS, Incorporated; Dr. Riki Ott, the
Author and Marine Toxicologist; and James J. Corbett. Dr. Corbett
is the Assistant Professor of the Marine Policy Program at the
Graduate College of Marine Studies, University of Delaware.

We will start in the order that I mentioned with Mr. Cummings
and then go across. I would like to ask you to try to confine your
opening statements to 5 minutes, and your entire statement will be
made a part of the record. If any of you have brought with you
members of your family, feel free to introduce those, and that will
not be taken away from your time.

Mr. Cummings.

STATEMENT OF BRENT CUMMINGS, VICE PRESIDENT,
CUMMINGS OIL

Mr. Cummings. Good morning, Mr. Chairman, members of the
Committee. I am Brent Cummings. We have a family crude oil and
natural gas exploration and production company, Cummings Oil
Company, located in Oklahoma City.

I appreciate the opportunity to appear before this committee
today, and I offer my remarks from the perspective of a small,
independent oil and natural gas exploration and production oper-
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ator, and on behalf of the Oklahoma Independent Petroleum Asso-
ciation, an association of more than 1,600 oil and natural gas pro-
ducers.

Senator Inhofe. Mr. Cummings, if you could just pause there for
a minute. What I have tried to do is to make sure people under-
stand that there is a big difference between the giants and the
independents, and sometimes the needs aren’t the same. So I ap-
preciate the fact that you are characterizing what you have as a
family business.

Mr. Cummings. Thank you.

I have a degree in Petroleum Engineering, and I am responsible
for all aspects of our field operations, including drilling, completion,
and production operations. A significant and continuously increas-
ing part of this responsibility includes making sure our company is
compliant with numerous Federal environmental requirements
under the Clean Water Act, the Safe Drinking Water Act, the
Clean Air Act, SARA Title III, Federal Emergency Management
Agency, U.S. Fish and Wildlife Service, Historic Preservation, Bu-
reau of Land Management, in addition to a variety of State re-
quirements.

Oklahoma is a mature energy producing State. A significant as-
pect of our production involves the critical role of marginal wells.
The Interstate Oil and Gas Compact Commission defines a mar-
ginal oil well as producing 10 barrels or less of oil per day, and a
marginal gas well as producing 60 million cubic feet or less of gas
per day. Over half of Oklahoma’s oil production comes from mar-
ginal wells, which account for approximately 41.4 million barrels of
crude oil per year from approximately 48,000 marginal wells.

As Senator Inhofe mentioned, our members explore for and
produce crude oil and natural gas. In contrast to the large inte-
grated companies, our members do not refine crude oil, and we do
not market gasoline or heating fuels.

A new SPCC rule was finalized and became effective August
16th, 2002. Prior to and since that day, OIPA has raised significant
concerns regarding the adverse impacts of these regulations on oil
and natural gas production in Oklahoma. On December 2d, 2005,
the EPA produced another rule to clarify some of the issues raised
with the 2002 rule, as well as a guidance document for its inspec-
tors. Unfortunately, none of our issues are addressed in the pro-
posed rule, and the guidance document leaves too much to regional
inspectors to interpret.

The intent of the SPCC regulation is to prevent release of oil into
waters of the United States The EPA’s broad interpretation of the
definition of waters of the United States, that includes such things
as dry arroyos, drainage ditches, and road bar ditches, is unreason-
able. The various court decisions have complicated this issue as
well. Additionally, the guidance document does not provide any
clarity on what is waters of the United States.

The SPCC’s current one size fits all requirements do not take
into consideration the risk of marginal crude oil and natural gas
wells as compared to larger bulk storage facilities and refineries
that have high throughput and large single tank storage volumes.

As previously stated, the intent of the SPCC rule is to prevent
and control oil discharges, not produced water discharges. Oil and
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gas exploration and production equipment used to treat produced
water should be subject to the same wastewater exemption to the
same extent as similar facilities in other industrial sectors.

At non-exploration and production sites, process equipment is ex-
cluded from the definition of bulk storage containers, where as at
E&P facilities, this type of equipment is considered bulk storage
containers and subject to secondary containment requirements. The
EPA has singled out the E&P oil and gas water separation facili-
ties for an increased level of regulation while facilities in other sec-
tors using similar or nearly identical technologies are allowed to be
exempted from these rules.

The requirement for containment around flow lines and gath-
ering lines is unrealistic and impractical. A more reasonable ap-
proach would be to allow operators to implement flexible and rea-
sonable, risk-based flow line inspection and maintenance programs,
not prescriptive corrosion, integrity, or pressure testing which can
be extremely costly for small operators.

Design, construction, and maintenance of secondary containment
around oil tanks are the most beneficial ways to prevent spills.
Even though the EPA has recently proposed to streamline the proc-
ess for smaller facilities in a recent proposal, the proposed thresh-
old does not address marginal crude oil levels.

The 2002 SPCC rule includes numerous administrative changes,
taken as a whole, greatly expands and increases the impact of the
rules on the regulated community. All these changes take away the
flexibility of the professional engineer or the owner-operator to ad-
dress the various site specific conditions.

Additionally, we have never seen a cost or energy impact anal-
ysis of the 2002 regulations or data that supports the need for
changes provided in this SPCC rule, affecting the E&P sector. We
are aware that the Department of Energy has recently initiated a
cost impact study and believe that the results will be very bene-
ficial.

Senator Inhofe. Mr. Cummings, try to wrap it up, if you would,
please.

Mr. Cummings. OK. Finally, the EPA should clarify how it plans
to address the API litigation settlement agreement issues as it re-
lates to the 2002 SPCC rules. The EPA should follow through with
a rulemaking to clarify these issues.

We urge the EPA to develop a regulatory approach that is appro-
priate for our industry. This approach would include a clear, con-
cise, and reasonable definition of waters of the United States for
the E&P industry and focus on those facilities that reasonably can
be expected to impact those water, include a benefit/cost analysis
of the requirements being considered and implemented, address the
real environmental risk of domestic exploration where past experi-
ence has demonstrated a true need for the regulation, and provide
a practical, economic regulatory scheme that small operators can
understand.

I appreciate the opportunity to submit these comments.

Senator Inhofe. Thank you, Mr. Cummings.

Mr. Coyne.
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STATEMENT OF JAMES COYNE, PRESIDENT, NATIONAL AIR
TRANSPORTATION ASSOCIATION

Mr. Coyne. Mr. Chairman, Senator Jeffords, and members of the
committee. It is a pleasure to be here. My name is James Coyne.
I am the President of the National Air Transportation Association
which represents nearly 2,000 aviation business at literally thou-
sands of airports across the Country in almost every corner.

I would also like to mention that I am also not unfamiliar with
some of the important environmental issues that are important in
this decision. Before I joined Congress, I worked for one of the most
distinguished environmental consulting companies in the Country.
I was the individual responsible for the arrest and conviction of the
very first person who was ever sent to jail for polluting our Na-
tion’s navigable waters in 1978. I served on the Environmental
Study Conference in Congress with Senator Jeffords.

Of course after Congress, I was the Washington head for the Roy
Weston Company which is one of the most distinguished environ-
mental consulting firms in the Country, and I also served as Presi-
dent of the American Consulting Engineers Council which rep-
resents the professional engineers which support and service the
environmental industry.

But my reason for being with you today is to discuss the impact
of these spill prevention, control, and compliance measures on the
aviation industry and the importance of a partnership being devel-
oped between the EPA, and the FAA, and industry, and Congress
to produce reasonable regulations which will benefit all Americans.

I have a rather involved testimony here, which I hope you will
submit to the record, but I would like to just briefly summarize one
or two of the points in that testimony for you.

The first question is whether or not fuel spills are a significant
problem at airports from refuelers. We are mostly concerned with
the impact of these regulations on fixed-base operators and avia-
tion users at airports. While we recognize that fuel spills are an
important issue anywhere in the Country, we have to ask the ques-
tion: Are refueling trucks at airports a significant cause of fuel deg-
radation into our waterways? The simple fact of the matter is that
we see no evidence that that is the case.

Since I have been with NATA now for nearly 12 years, we have
been intimately involved in the management and the training of
FBOs and aviation professionals to deal with the management of
fuel at airports across the Country. During that time, we intro-
duced the Nation’s leading program for the management of fuel at
airports, something called the Safety First Program, which is re-
sponsible for not only the environmental protection but also the
protection of individuals, employees, and facilities at airports.

During that program, we have maintained very careful records
of potential fuel hazards at airports, and we do not have a single
example, in the time period that we are talking about, of an airport
refueling truck rupturing in any manner and causing a fuel spill
into the environment. Now that is not to say there are not other
fuel contaminations at airports that stem from the fuel farms, from
airplanes themselves, or others. With regard to the refuel trucks
themselves, we don’t have any evidence that this is a problem.
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We have asked the EPA to give us evidence or whether they have
any examples from their reporting data of this being a problem, not
only in the last 5 years but since the invention of the airplane.
And, unfortunately, we have not received back from them any evi-
dence at all that this is a problem. Of course, that is not to say
it is not theoretically a problem, but theoretically already our in-
dustry is doing a great deal to respond to the potential risk of a
fuel spill.

I have here for you an example of the training document that we
give to every FBO in the Country, so that they go through a very
intensive safety and environmental protection management pro-
gram to ensure that fuel is not spilled at an airport. Frankly, they
have a very compelling reason for doing this, not only the protec-
tion of the environment but the simple economic reality that they
are in the business of selling fuel.

And a fuel spill is a tremendously costly event for an airport, and
they want to do everything that they possibly can to prevent a
spill. I submit that the refuel trucks that we have operating on air-
ports today are the most capable trucks in the environment any-
where for ensuring that spills do not happen, and the record has
shown that this is the case.

Now the second question to ask is whether there would be unin-
tended consequences if we impose draconian rules on these airport
locations. I think that is very clear to envision where you would
force airports to put all of their fuel trucks in one location, obvi-
ously making the risk of a significant spill greater or a significant
fire or a terrorist act.

But more than that, you would be increasing dramatically the
amount of truck traffic back and forth across the airport as every
truck goes to and from one distant appropriate spot. So you would
have more pollution; you would have more risk of accidents on the
airport; and you would have a lot more confusion at the airport as
well.

Finally, I would like to just give you an example of the type of
care that our member employees do. This is a daily line report that
is required for our members to do at airports, where each time they
get into the truck each day, they do this kind of inspection. I would
like to submit this for the record as well to show you that a great
deal of care is being taken by airport managers to ensure that we
do not have a spill.

Finally, of course, the most significant effect, if we had draconian
regulations, would be that many airports in America would simply
stop selling fuel because the cost of it would be too great, the cost
of the secondary spill prevention tests, the construction, and so
forth at facilities. These small airports which might currently only
sell a few tens of thousands of fuel a year are very, very important
airports to the American aviation system. So we have got to pre-
serve access to them.

Fortunately, the EPA has responded, I think, in an intelligent
way to some of the concerns that we have had. The new proposal
that has just come out seems to address many of these issues.

Unfortunately, as Senator Thune mentioned in his questions
about agriculture, there still is a great deal of confusion in this
NPRM, especially about the time at which it goes into effect for the



28

member companies. We feel that we need great clarity from the
EPA on this issue as to when the effective date of the rule is for
the affected businesses across the Country. We hope that this Com-
nillittee will have some impact in persuading the EPA to help clarify
that.

Finally, I would just like to thank the members of the Committee
for their interest in this important subject and their support for
better cooperation between the EPA, the FAA, and the industry.

Senator Inhofe. Thank you, Mr. Coyne.

Mr. Owen and the other two witnesses, feel free to go a little bit
longer since the first ones did.

Mr. Owen.

STATEMENT OF RICHARD G. OWEN, DIRECTOR, CHS, INC.

Mr. Owen. Thank you, Mr. Chairman, members of the com-
mittee. My name is Richard Owen, and I am a third generation
farmer from Central Montana. I raise non-irrigated wheat and
other crops, and I am an elected Director of CHS, Inc., the Nation’s
largest farmer cooperative.

I am here today on behalf of the Agriculture Coalition, rep-
resenting farmers, cooperatives, and related agribusinesses. We ap-
preciate EPA’s recent efforts to develop a more realistic approach
to its SPCC regulations. However, we are still concerned about the
impact of its 2002 regulation and its December, 2005 proposal.

Under EPA’s existing 2002 regulations, any facility, including
farms and ranches as well as farmer cooperatives and other agri-
businesses, with aggregate storage of 1,320 gallons of oil must have
an amended oil spill prevention plan certified by a professional en-
gineer by February, 2006, and implement that plan by August,
2006. This includes building secondary containment, such as berms
or drain basins, constructing fences, providing lighting, security,
and monitoring, and performing tank integrity testing and other
requirements, according to a recent USDA study which I would like
to submit for the record.

[The referenced report can be found on page 260.]

Senator Inhofe. Without objection, that will be a part of the
record at the conclusion of your remarks and the same with Mr.
Coyne’s report. It will be included in the record at the conclusion
of your remarks.

Mr. Owen. Thank you, Mr. Chairman.

The EPA’s regulations would cover nearly 70 percent of all farms
as well as many other agribusinesses. For farmers alone, USDA es-
timates the total cost at $4.5 billion. These requirements would
apply, even though the same USDA study found less than 1 per-
cent spill history in the case of production agriculture. Many of
EPA’s requirements are extremely impractical, given the unique
characteristic of farming. Imagine fencing whole farms or running
wire to remote sites for monitoring across many miles to reach
other small refueling sites, especially when you have multiple par-
cels or fields.

Based on this, we believe a strong case can be made that farmers
and ranchers should be exempt from such requirements. That said,
we have been working with EPA in good faith for the past 3 years
in support of a more workable approach to address agriculture’s
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concerns. We have also called for a further extension of existing
compliance deadlines.

As part of its December, 2005 proposal, EPA would provide an
indefinite extension for compliance with its 2002 regulations for all
farms with aggregate storage capacity of 10,000 gallons or less
until more information can be collected to determine if differen-
tiated SPCC requirements may be appropriate. For farms and
ranches with aggregate oil storage over 10,000, the EPA has pro-
posed that the compliance dates be extended to October 31, 2007.
We believe that EPA should exclude all farms, pending such re-
view.

We also want to comment on the new proposed 10,000 trigger.
Although it is a significant improvement over the current 1,320
gallon trigger, it would still hit many farmers. This is because EPA
continues to look at a farm as a single facility based on a total
number of gallons. We continue to urge that EPA adopt a site-spe-
cific approach. An aggregate standard may make sense for a large
terminal but not a farming operation where you can have many dif-
ferent fields or parcels with multiple fueling sites and tanks that
are sometimes filled only on a seasonal basis.

Finally, we continue to be concerned over the potential impact in
costs of such regulations on many farmer cooperatives and other
agribusinesses that serve farmers.

Again, on behalf of the Agriculture Coalition, we appreciate the
opportunity to testify before this committee. We look forward to
working with you as well as EPA to address the concerns of agri-
culture, while continuing to meet important environmental objec-
tives.

Thank you very much.

Senator Inhofe. Thank you, Mr. Owen.

Dr. Ott.

STATEMENT OF RIKI OTT, Ph.D., AUTHOR AND MARINE
TOXICOLOGIST

Ms. Ott. Thank you for inviting me to testify on the oil spill pre-
vention standards.

My name is Riki Ott, and I have a Master’s and a Doctorate in
Marine Toxicology with a focus in oil pollution. I come from a small
fishing community that is still trying to recover from the long term
economic, social, and environmental harm from the Exxon Valdez
oil spill, 16 years ago.

I would like to share three lessons from our tragedy with this
committee and explain how each relates to the SPCC proposed rul-
ing. These lessons are: One, oil is far more toxic than we thought;
two, prevention is critical; and three, better safer cleanup products
need to be used.

A paradigm shift in the scientific understanding of oil toxicity
has occurred since the passage of the Clean Water Act and the Oil
Pollution Act of 1990. The 1970’s science holds that the oil compo-
nents, toxic oil components, dissipate quickly, and sublethal effects
are limited to invertebrates and occur at exposure levels of parts
per millions. This science underpins the risk assessment assump-
tions used by EPA in its proposed rule change.
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The collapse of pink salmon and Pacific herring stocks in Prince
William Sound, well after the Exxon Valdez spill, was a tipping
point for science. Now scientists link long term harm to fish and
wildlife with a particularly toxic fraction of crude oil called
polycyclic aromatic hydrocarbons or PAHs. PAHs were largely ig-
nored by the 1970’s science.

Scientists now realize that crude oil is 1,000 times more toxic
than previously thought and that levels of 1 to 20 parts per billion
PAHs impair reproduction, disrupt cellular function, and generally
decrease overall fitness of individuals, resulting in declines of popu-
lations of birds, fish, and mammals. I've attached an article sum-
marizing the new oil toxicity paradigm (Peterson et al., Science
2003).

[The referenced article was not submitted at the time of print.]

Further, these effects are still happening in areas once heavily
oiled. This was completely unanticipated by the 1970’s science, that
we would have still relatively fresh toxic oil on our beaches and
that it would still be bioavailable.

I have a sample collected from a beach in Prince William Sound
this past summer that I would like to pass around for the com-
mittee. Make sure that you take the lid off to get the full effect.

Findings in the medical field show that low levels of PAHs also
harm public health. The upshot of all this new level of under-
standing on oil toxicity is that in 1999 the U.S. EPA added 22
PAHs in crude oil to its list of persistent bioaccumulative and toxic
pollutants. This list includes lead, dioxin, mercury, PCBs, and
DDT.

After 34 years, I agree with my Senator that it is time to update
some old laws, but we need to update the old laws so that they
match with the new science. I was shocked to hear the EPA rep-
resentative declare that the science has no effect on this proposed
rulemaking. The 1990’s oil toxicity science supplants the 1970’s
science and changes the risk assessment equation. Since oil expo-
sure causes greater known risk to the public and the environment,
we need to increase, not decrease, spill prevention standards to re-
duce the likelihood of spilling oil.

EPA’s proposal to reduce spill prevention standards essentially
guarantees that small facilities will have more spills. Why? Be-
cause industry observers, including the Coast Guard, the National
Research Council, and the EPA attribute reduced spillage to strong
prevention standards and increased financial liability.

Reducing oil spills and oil pollution is a matter of holding opera-
tors accountable before and after spills. Oil companies are experts
at externalizing costs to society and the environment. Facility own-
ers should be held responsible for spill prevention, not exempted
from it, thus passing the risk to the public.

The third problem with reduced spill prevention standards is
that it virtually ensures more chemical products will be used be-
cause this is industry’s preferred method of cleanup. Chemical
products often contain industrial solvents to dissolve oil and grease,
and thus are environmental hazards. One dispersant that was used
during the Exxon Valdez cleanup, and that is currently stockpiled
in Alaska, California, Washington, Hawaii, Texas, Florida, and
New York contains an OSHA human health hazard and a warning
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to “Prevent liquid from entering sewers, watercourses, or low areas.
Contain spilled liquid.” Why is this allowed?

The EPA maintains a schedule of chemical products for use in
spill cleanups. However, the EPA only screens products for effects
on wildlife and the environment, not humans. Yet, it is not just the
environment that is at risk when chemical products are used. It is
spill responders, and the public in places of multiple use and where
drinking water or land may become contaminated. There are no
guarantees that the products are safe for the environment either,
as pointed out in a paper by EPA staff which I have attached.
(Nichols 1999).

[The referenced paper was not submitted at the time of print.]

Other problems with the product schedule that should concern
this Committee are a loophole in Subpart J which allows crude oils
to be blended for product testing, no formal delisting process in
Schedule C, and no requirement to test stockpiled product periodi-
cally to ensure effectiveness.

In summary, much of what I have discussed is covered in my
book, “Sound Truth and Corporate Myth$: The Legacy of the Exxon
Valdez Oil Spill,” which I would like to leave with this Committee.
I urge this Committee to maintain high spill prevention standards
for all operators, and to insist that EPA incorporate its new oil tox-
icity science, and weigh the increased risk to all Americans against
the benefits to the few from cost savings on oil spill prevention
measures.

Thank you for this opportunity to testify.

Senator Inhofe. Thank you, Dr. Ott.

Dr. Corbett.

STATEMENT OF JAMES J. CORBETT, Ph.D., ASSISTANT PRO-
FESSOR, MARINE POLICY PROGRAM, GRADUATE COLLEGE
OF MARINE STUDIES, UNIVERSITY OF DELAWARE

Mr. Corbett. Good morning, Mr. Chairman and members of the
committee.

I am James Corbett. I am an Assistant Professor in the College
of Marine Studies at the University of Delaware. The College of
Marine Studies is an interdisciplinary unit that conducts research
and education regarding fundamental and applied problems in en-
vironmental science and policy. My research develops and applies
tools and analyses to help reveal and evaluate technology policy al-
ternatives related to energy, environment, and transportation.

Additionally, I have experience as a practicing professional engi-
neer who helped facilities comply cost effectively by certifying Spill
Prevention, Control, and Countermeasures Plans, and I have expe-
rience as an operating engineer of facilities and ships that store,
transport, and handle oil.

SPCC plans protect businesses, both small and large, from direct
cleanup costs and liability for damages. Oil spills and discharges
from routine operations impair our Nation’s fertile land, the water
network that gives it life, the living ecosystems impacted by oil tox-
icity, and the public health. The costs of preparing SPCC plans af-
ford businesses the benefits of fewer spills, better control of routine
discharges, and countermeasures that may contain spills within
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the facility instead of polluting a facility’s neighboring communities
and environment.

In other words, SPCC plans are recognized successes at mini-
mizing the burden of oil spills to business and society because they
reduce the risk, both the likelihood and the consequences of oil
spills.

From a policy perspective, good environmental regulation reduces
impacts and costs of pollution that are external to the facility’s nor-
mal operation. This remains an explicit purpose of the original
SPCC plan requirements and objectives. In this regard, a good
SPCC plan is more cost effective through prevention, control, and
countermeasures within a facility than the direct and indirect costs
of responding after a spill.

EPA’s proposed revisions raise the question whether it is more
beneficial to act to prevent an event or to respond afterwards. EPA
uses a rationale that argues it is better for small facilities to bear
the greater burden of liability without adequate spill prevention
measures.

Specifically, I have three major policy concerns. No. 1, preventing
spills appears in the revised rule to be less important for small fa-
cilities. Without any risk-based justification, this provision implies
that only facilities large enough to afford spill prevention plans
should be asked to do them, while leaving smaller facilities exposed
to the risk of higher cleanup and liability costs. More frequent yet
smaller volume spills and discharges can occur from smaller facili-
ties contrary to EPA’s summary statements.

This is No. 2. The rule indefinitely allows agricultural facilities
to avoid SPCC plan compliance even though spill prevention may
better protect rural farming areas of our Nation. PE expertise, in
fact, can help farmers whose job is feeding America by providing
the expertise for alternative prevention measures.

And No. 3, the proposed revisions weaken certification require-
ments by relying less on independent professional expertise. Justi-
fying self-certification of SPCC plans on the basis that no spills oc-
curred in the last decade is like allowing me to write prescriptions
for my child, instead of requiring a physician’s educated examina-
tion and judgment, because my child hasn’t had a serious illness
in the last 10 years. It provides no public guarantee or sufficient
requirement that the person certifying the plan possesses edu-
cation, professional qualification, and the commitment to public
safety that the professional engineer license does require.

I think what I will do at this point is let the rest of my testimony
be submitted in written form and welcome any questions that you
may have.

Senator Inhofe. Well, thank you, Dr. Corbett.

We will have a series of questions. It is my understanding that
both Senators Carper and Voinovich will be coming back, and they
will join us in the questions if they do make it back.

Mr. Coyne, as you know, I am very familiar with how airports
operate, and I think of a berm and what that would do in terms
of safety. Well, let me ask you this way. I notice at almost every
airport I go in and out of, the drains are there. I assume that
might be local jurisdiction, or it might be State, or is that a Federal
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law? And why would that not take care of the risk that would be
there in the case of an oil spill the same as a berm would?

Mr. Coyne. I think that the only thing you can really say about
airports across the Country is that every one is different. Some of
them are owned, of course, by private entities; some of them are
owned by the local Governments; some of them are owned in con-
junction with something like the Port Authority. So they have a
wide group of regulations. And, obviously, the location of the air-
port affects a lot of the drainage requirements as well, the State
requirements.

But I think your point is quite accurate that there are very sig-
nificant local and Federal and State regulations that affect drain-
age that exists at airports. Now these rules typically are managed
by the FAA in conjunction with EPA and local and State Govern-
ment. One of the things that has been troubling about this process
over the last 4 years since 2002 is that the EPA and the FAA really
didn’t have very good communications between the two of them
until very recently.

But I think you are absolutely right. The drainage alternative is
clearly much preferable to the whole question of berms because
berms at an airport are almost impossible to envision in a practical
sense. You have got issues that would be involved with water col-
lecting on the berms and turning into ice and becoming a hazard.
You have got issues related to snow removal. You have got issues
related to aircraft moving around. Especially also you have the
issue of many airports, as you know, have two or three or four or
five or six FBOs providing fuel. From all of those trucks, from all
the different sides of an airport, to be told to go to one location be-
cause it is bermed, you would have trucks driving back and forth
across runways, across ramps and so forth, all to go to one par-
ticular location, tremendously increasing the amount of truck activ-
ity at an airport, increasing air pollution, increasing the risk of an
accident.

It is much more logical to have those trucks parked close to
where the planes are going to be coming in and allowing them to
be ready. As you know, a plane can arrive at any time 24 hours
a day. So you have got to be ready to deal with that uncertainty.

So we feel that requiring all of the trucks to go to a berm location
at an airport would be almost totally unworkable, which is why we
are happy, frankly, that the EPA has in their draft proposal sug-
gested that they, too, finally understand that that is not workable.

Senator Inhofe. That is a good answer. A lot of people are not
aware of the activity that takes place in a GA airport, as you and
I are.

Mr. Cummings, the OIPA has done a series of white papers on
the issue related to this rule, and without objection, I will make
those a part of the record in this hearing.

[The referenced material can be found on page 255.]

Senator Inhofe. In its guidance document, the EPA reiterates a
settlement agreement reached between the API and others on
whether produced water from dry natural gas wells was covered by
wastewater treatment exemption. Can you explain to the Com-
mittee why the produced water from oil wells should be exempt as
it had been under 1973 or prior to the 2002 rule changes.
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Mr. Cummings. Yes. The produced water is stored in a separate
tank. It is not a crude oil storage tank; it is a separate tank that
is just for the produced water. Occasionally, they will have a thin
film of oil or perhaps a sheen, but that volume is typically very,
very small, less than one barrel, and does represent a significant
risk to the environment.

Senator Inhofe. All right. The following is a statement by the
American Society of Civil Engineers, and I am going to read this
and then ask you a question. I will have this as a part of the
record.

“The plan to allow owners, who have had more than 30 years to
adjust to the PE certification program, to verify for themselves that
their facility complies with the SPCC rules is particularly ill-ad-
vised. Typically, these facility owners are not technically competent
enough to make,” they are talking about you now.

[Laughter.]

Senator Inhofe. “They are not technically competent enough to
make the complex calculations necessary to certify compliance with
the SPCC’s program requirements.” Do you agree that you are not
competent enough to do this?

Mr. Cummings. No, I believe I am competent enough to do this.
The calculations are fairly simple volumetric calculations, taking
into consideration the tank size, the freeboard for rain, the daily
production of oil. These are all very simple, straight forward, volu-
metric calculations that most people learn in their high school
years.

Senator Inhofe. All right.

[Laughter.]

Senator Inhofe. Let me go ahead, and we will have a second
round. I have a couple other questions.

Senator Carper has joined us. Would you like to make an open-
ing statement, and then we will go to Senator Jeffords for his ques-
tioning, if that is all right?

OPENING STATEMENT OF HON. THOMAS R. CARPER, U.S.
SENATOR FROM THE STATE OF DELAWARE

Senator Carper. Thanks, Mr. Chairman and to my colleagues,
and to our witnesses, especially those from Delaware. Any spouses
who might be in the audience, we welcome you today. I appreciate
the chance to say a few words this morning.

On the one hand, we have a need, I think, to be responsive and
sensitive to the concerns raised by small businesses, by farms, by
farmers with respect to developing the ability to respond to spills
from their storage operations, and to use some common sense.

I apologize for not having a chance to hear from our other wit-
nesfsfes. I just got a quick summary of your testimony here from my
staff.

What I understand is that back in the 1970’s, a policy was adopt-
ed. Correct me if I am wrong here, my colleagues. My under-
standing is a policy was adopted in the 1970’s that said pretty
much if you have petroleum, oil, or something like that stored in
fairly large quantities that you had to had an engineer certify that
you had the capability to clean up a spill that might occur.
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I understand that a couple years ago, someone came in and sug-
gested, maybe it was the Small Business Administration, but some-
one has come in on behalf of small businesses to say that, rather
than having an engineer come in and certify that the cleanup
structure is in place, that it might be all right to just self-certify
for those storage tanks that are less than 10,000 gallons.

I have some concerns about that. I am anxious to have a change
to ask some questions of our colleagues. So I think it is timely that
we are doing this, and hopefully we will get to the bottom of it and
get some answers. Again, to our visitors, our guests, thanks for
joining us and for sharing your insights with us.

Thank you.

Senator Inhofe. Thank you, Senator.

Senator Jeffords, you are recognized for questions.

Senator Jeffords. Dr. Ott, based on your knowledge about the be-
havior of oil in aquatic environments, if smaller water bodies such
as small streams or wetlands were subjected to the uncontrolled re-
lease of petroleum products, how would those ecosystems be af-
fected, and would those effects be felt in receding waters of such
streams?

Ms. Ott. Thank you for your question.

Based on my experience and the new science, we need to be more
careful. We found that a lot of these waterways do connect, and
what happens upstream is reflected downstream. There is a grow-
ing concern that in the 1970’s, we understood vaguely, scientifically
speaking, that water quality was connected to environmental
health. Now with the new science on oil pollutants and other
chemicals, our understanding is much more sophisticated, and we
are able to very much hone in on how water quality and extremely
low levels of chemicals definitely affects wildlife.

So, yes, upstream affects downstream.

Senator Jeffords. Thank you.

Dr. Corbett, can you describe what the mechanism is in the ex-
isting SPCC program for the public to obtain some degree of assur-
ance that actions are being taken to prevent oil spills, how the
EPA’s projected rule alters that process, and what role enforcement
plays in that process?

I will repeat that if you want.

Mr. Corbett. I want to make sure. Just repeat the first part be-
cause I was writing on the second two, so I wouldn’t forget.

Senator Jeffords. Can you describe what the mechanism is in the
existing SPCC program for the public to obtain some degree of as-
surance that actions are being taken to prevent oil spills, how the
EPA’s proposed rule alters that process, and what role enforcement
plays in that process?

Mr. Corbett. Thank you very much. That allows me to sort of add
to some of the dialog regarding whether facilities managers’ com-
petencies are called into question in absolute sense or not. I don’t
dispute the competence of the managers that I worked under when
I worked in facilities that stored and managed oil.

In many, many cases, what I think the rule does in the original
form is it ensured the public that there was an expert reviewer on
their behalf of the plans that were in place. For well-run facilities,
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PE certification is a simple matter, reinforcing and confirming the
good operational judgment of good managers.

What the proposed changes seems to have done is to disconnect
that expertise from the individual certifying, and essentially say
that a facility that has been spill-free for 10 years can have what-
ever the current manager is, regardless of their expertise and expe-
rience, certify the plan. That is sort of like saying that if my car
hasn’t been in an accident in the last 10 years, anybody can drive
it expertly, and I don’t believe that that is true.

The other thing, the last part of your question is one I think is
a more thoughtful part of it. My first reaction is that the role of
enforcement would likely be increased by a self-certification system
because these plans currently are not submitted for public review
and comment. They are not held in EPA regional offices. They are
available only onsite for inspection when the plan is written the
first time or when there is a substantial change to a facility’s infra-
structure and operations. That is the trigger that brings the PE
into the system to ensure that the plan is cost effective for the
business and protects the public health and environment according
to the regulations.

Senator Jeffords. Dr. Ott, can you comment on Mr. Dunne’s
statement that the evolution of science regarding oil spills did not
have a major impact upon their proposed rule?

Ms. Ott. I completely disagree with that comment. I think it
shows a lack of understanding of the new science. The new oil tox-
icity science is like Columbus discovering suddenly that the world
is round. It shifts everything. The new science completely changes
the risk assessment equation. There is new risk to public health
and the environment, now we know oil is more toxic. This is new
risk. That new risk needs to be factored into the cost-benefit anal-
ysis to weigh against the supposed benefits or cost savings from in-
adequate oil spill preparation. So, it really does completely change
the formula.

I wanted to do one follow-up comment. There has been a lot of
discussion about navigable waters and what waters exactly does
the Clean Water Act protect. It seems to me here we need to use
a little bit of common sense about the Clean Water Act: it is sup-
posed to be protecting waters for all Americans.

I just want to reflect on what happened with the wolves when
they were introduced into Yellowstone. Scientists found that popu-
lations of songbirds increased. Scientists had no idea that the song-
birds were connected to the wolves. The pathway was that the
wolves increased the predation on deer. Deer were stripping the fo-
liage off the bushes. So by decreasing the deer population, in-
creased habitat for songbirds.

This is the kind of thing that is going on with waterways. They
are all connected. Right now in Alaska, we are fighting to prevent
industry from having mixing zones in spawning streams of salmon.
Industry is arguing that they can put pollutants directly into salm-
on spawning streams and not have an effect. This is crazy. We
know better than this now.

So there is increased risk, and we need to have better standards
to prevent spills as a result of this increased risk.

Senator Jeffords. Thank you.
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Senator Inhofe. Senator Carper.

Senator Carper. Thank you.

Let me just ask my colleagues: When were you elected to the
House of Representatives?

Senator Inhofe. 1986

Senator Carper. 1986.

Senator Jeffords. 1974.

Senator Carper. Yes, it has been a while. I was elected in 1982.
I recall, and I remember this because when I hired a woman to be
my Legislative Director, her name was Janet St. Amand, she had
previously worked, I think, maybe as the Legislative Director for
then Congressman Jim Coyne, and it is just very nice to see you
again. I think you and Peter Kostmeyer, I recall, kept swapping
seats.

[Laughter.]

Senator Carper. I think every 2 years, we would have a merry-
go-round there.

Mr. Coyne. It was a close district, yes.

Senator Carper. It sure was. It is great to see you again.

Mr. Coyne. Thank you.

Senator Carper. Thanks. I kid people, and I say I enjoyed work-
ing for Janet St. Amand as my Legislative Director. So you know
what I mean. It is good to see you again.

Let me just kind of go down the line. I have some questions, es-
pecially for Dr. Corbett. Since I missed your testimony, I want to
ask each of you to just give me like a 30-second takeaway. What
would you have me take away, basically? If I don’t remember any-
thing else from you said here today, what would you have me take
away?

Mr. Cummings. That secondary containment for oil tanks is the
primary preventive measure and the requirements for integrity
testing, certified plans, etcetera are not going to stop any spills;
secondary containment for oil tanks is the thing that will stop
spills and provide the most benefit.

Senator Carper. All right, thank you.

Congressman Coyne.

Mr. Coyne. Senator, I would like you to take away the thought
that at airports where mobile refuelers were originally subject to
this SPCC, the EPA has come up with an NPRM which is going
to provide, I think, a more reasonable solution. However, the solu-
tion in their proposed rule is still somewhat awkward and unclear,
and we need some clarification.

Also, we need the EPA to work more closely with the FAA be-
cause, as you know, at airports as opposed to everybody else you
are listening to here, the businesses at airports are the most heav-
ily regulated by the Federal Government entity there is. I mean all
sorts of Federal regulators come to them everyday, and it is much
more important for that regulation to be developed with close co-
ordination with the FAA to deal with the other issues, so that we
don’t have unintended consequences from EPA acting by itself.

Senator Carper. OK, thank you.

Mr. Owen.
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Mr. Owen. Senator, the Agriculture Coalition thinks that farmers
should be exempt from the SPCC rules based on the data that has
been submitted.

Senator Carper. Good, thank you, sir.

Dr. Ott.

Ms. Ott. Oil is more toxic than we thought 34 years ago, and this
should be reflected now in all of our laws that have anything to do
with regulating oil pollution. The new science on oil toxicity shows
increased risk to public health and the environment.

Senator Carper. All right, good, thanks.

And Dr. Corbett, I have a couple more specific questions I want
to ask of you. I understand your wife is here with you today, Beth.

Mr. Corbett. Yes, thank you.

Senator Carper. I want to welcome her to these hallowed halls.
It is great of you to come. Thanks for bringing your husband and
allowing him to speak. I can just barely see your lips move when
you speak, so it is pretty clever the way you two do that.

Mr. Corbett. I had to practice a lot on that.

[Laughter.]

Senator Carper. Dr. Corbett, can you explain your experiences
with the Spill Prevention, Control, and Countermeasures plans? If
you could, could you explain the role of professional engineers in
the certification process and the costs that are involved in that
process?

Mr. Corbett. Yes, I can. My own experience was working for an-
other very well respected, but no longer in existence, environ-
mental consulting firm that competed with Mr. Coyne’s. In my
work, we would have staff and licensed engineers on a team, pre-
paring plans for facilities. Most of these were larger commercial fa-
cilities or military installations.

However, included in the facilities, that we wrote Spill Preven-
tion, Control, and Countermeasures plans for, were facilities that
leased many, many, many acres to farmers. There was an agricul-
tural operation within the bounds of some of these facilities. So, I
had the opportunity to evaluate the measures, write the plan, and
certify plans that successfully protected agricultural lands.

What is involved in that, in general, is that the preparation of
the plan is something that managers can do largely themselves, or
assist directly in. For the PE, the certification requirement essen-
tially means that the engineer has to review the plan, assure that
it is facility-specific, and assure that it complies with the regu-
latory requirements.

Often, however, the professional engineer provides additional
value to the small business by suggesting more cost effective ways
to store, manage, or handle the oil, so that they can minimize the
costs of compliance, and in fact can make some of the tough choices
where, in practicality, an equivalent measure may be most feasible
for that facility.

The point I want to make with regard to that is that with the
PE’s involvement, we did not produce one size fits all. We produced
plans that were thoughtful, specific to the facilities, and expertly
tuned, so that they not only complied with regulations but they
complied with regulations within the operating and infrastructure
conditions of that facility.
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Senator Carper. All right, thank you. I think my time has ex-
pired.

Senator Inhofe. We will have another round.

Senator Carper. That is great, OK. Thanks very much.

Senator Inhofe. Thank you, Senator Carper.

Senator Voinovich, Mr. Owen, had a question that I am going to
try, and you may want to respond to it for the record. In terms of
the compliance with the 10,000 rule, it is my understanding that
when we came out with the rule just the other day, that that ex-
empted only those farmers who were exempt under the 1973 rule?
Is this your understanding?

Mr. Owen. Yes, that is the way I understand it.

Senator Inhofe. All right. Would you kind of explain the problems
in conjunction with that.

Mr. Owen. Well, if you have a facility on your farm or ranch or
whatever that is compliant, the way I understand it, under the new
proposal for 2005, if you are compliant with the 1,320 gallon rule
that was in force back in the 1970’s, then you will be able to get
the extension. If you did not comply with that, if you did not have
the plan in effect that has been certified by a PE, then you are not
able to get the extension on the new rule.

Senator Inhofe. OK, that is good. I appreciate that.

Now you mentioned just a few minutes ago that the cost of this,
in terms of farmers, at $4.5 billion I think you said. Is that correct?

Mr. Owen. That is correct.

Senator Inhofe. How is it calculated? What components went into
that calculation?

Mr. Owen. The USDA and the Agriculture Coalition that did the
survey, based on a certain amount of survey, they felt they got a
very good representation from farmers. During that survey, they
used a lot of numbers. They specified it in the back, actually. It
would take me a long time to dig through and go through all the
numbers.

Senator Inhofe. OK.

Mr. Owen. Based on the number of farms that would be affected
and a number that USDA came up with that it felt.

Senator Inhofe. The reason I asked that is I want to kind of get
that into an Oklahoma perspective for my own benefit. So I will,
and if you can help me on that respect, I would appreciate it.

Mr. Cummings, in a letter of the OIPA, that is the Oklahoma
Independent Petroleum Association, submitted during the comment
period on EPA’s notice of data availability, it suggested a threshold
or recommended a threshold of 42,000 gallons. Without objection,
that study or that portion of the study would be made a part of the
record.

Senator Inhofe. Can you explain to the committee why the 10,000
gallon threshold proposed by the EPA doesn’t work for small pro-
ducers?

Mr. Cummings. Yes. The majority of facilities, small marginal
well facilities, will have two tanks, typically 210 barrel or 300 bar-
rel tanks. Typically, you would produce into one tank until you had
a volume of saleable quantity. Then, you would prepare that for
sale and the produce into the other tank while you were waiting
for the truck to actually come and actually pick up the 1st tank.
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The 42,000 gallon volume was derived from 1,000 barrels which
would cover the typical small marginal well tank volumes that are
on location. Now that wouldn’t typically be a single tank of that
size, but because most locations have more than one tank, we came
up with that level to try to take care of both tanks, although any
single tank would not be near that size.

Senator Inhofe. To help us resolve a little disagreement we are
having with my staff, you used the 10 barrels a day as the level
for marginal production. It used to be 15 barrels a day. Do you re-
member when that changed?

Mr. Cummings. I am not sure. There are different entities that
describe the levels at different volumes. I think in Federal legisla-
tion stripper wells are 15 barrels per day or less, but according to
the Interstate Oil and Gas Compact Commission, marginal wells
are 10 barrels a day or less. So it depends on whose definition and
exactly which term you use.

Senator Inhofe. Yes, I was clearly right.

[Laughter.]

Senator Inhofe. Dr. Corbett, in your testimony, you seem to
argue that the fear of liability is not sufficient to work to prevent
oil spills. Then Dr. Ott, in her testimony, said, and I think I am
ql‘;oting this, that the fear of liability is what works best. Which is
it?

Mr. Corbett. I am first a trained engineer, and so I am afraid of
everything.

[Laughter.]

Mr. Corbett. What I think is I think that the purpose of the rule
is not to force that calculus. That allowing businesses to individ-
ually calculate whether they should be prepared, preventative, and
control their spills within their facilities, so that their neighboring
communities and environment are not spoiled, should be the re-
quirement of the rule. That is the way I understand the rule.

What I see the revisions, the proposed revisions doing is setting
up a situation that may perversely motivate people to do that cal-
culus, disseminate and distribute their oil storage among facilities
that do not meet the thresholds under the new proposed guidance
and put more of our environment at greater risk.

With regard to some perspective, I have lived in only five States,
not yours yet, but all of those have been agricultural States, and
my father was a veterinarian serving ranches and farms in Cali-
fornia. From what I can see in the EPA’s own data, there are
around two million farms in the United States, and only about, I
think Mr. Dunne said about 150,000 are subject to his rule.

So I think that if we look at where those are distributed, and the
USDA has fine map on its web site that show us where, in fact,
those are, you will see that the farms around the United States are
located along the watersheds and waterways up and down the Mis-
sissippi and the major rivers and in the West on the west side of
the Sierras.

Senator Inhofe. All right, thank you very much.

Dr. Ott, you say in your testimony that by lowering the threshold
for spill planning and prevention, that the EPA has lessened the
liability. It has been my understanding that it has really no effect
on the liability at all, but you contend that it does. Is that correct?
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Ms. Ott. I think we are just arguing over semantics. I am at the
receiving end of oil spills. From the perspective of my community,
if additional measures are taken before a spill, that costs money.
We have all heard today that these prevention measures cost
money. I equate that with liability. So I think it is just semantics.

What I am saying is that the money spent up front is going to
be way less and way better spent than the money spent afterward.

Senator Inhofe. All right, thank you.

Mr. Owen or Mr. Cummings, do you have any response to that,
any thoughts? All right, thank you.

Senator Jeffords.

Senator Jeffords. Dr. Corbett, can you elaborate on your com-
ments regarding the fact that the EPA’s proposed rulemaking does
not consider the consequences from agricultural spills to rural eco-
systems may be greater than the consequences of a commercial sec-
tor spill in more urban regions?

Mr. Corbett. In my research and teaching of my students with
regard to policy analysis, I often use spatial information, maps,
etcetera to understand whether a rule, or a regulation, or a policy,
proposed or existing, does what it says it will do. In making this
proposed rulemaking, EPA provides very little information about
where these facilities are with regard to the environments that
they are protecting. Because of that, it is impossible really to judge
whether the risks and consequences to the environment are great-
er, are made greater or lessened from the proposed rule.

However, independently looking at where we know farm facilities
are, and I would love to find locations where some of these other
facilities are, we could then do the risk assessment of what would
those facilities pose in terms of potential consequences if they were
not using prevention, control, and countermeasures best practices.

And so, I am not sure that I understand whether they have done
that at all. It is not accessible in the rule, and I couldn’t find it
in some of their other public documents.

Senator Jeffords. Thank you.

Dr. Ott, given your experiences with the ability of well funded,
technologically advanced companies to effectively cleanup oil spills,
what is your reaction to the EPA’s proposal to eliminate the re-
quirement for smaller facilities to have a professional engineer cer-
tify oil spill prevention plans and depend more heavily on re-
sponse?

Ms. Ott. I shudder at this proposal. We, in Alaska at least, our
experience is that it is very, very difficult to clean up an oil spill.
It just, it really cannot be done. It damages. It causes incredible
damage. Actually, this was the experience of Washington State as
well. They just had, as you might recall last year, a thousand gal-
lon spill in Puget Sound that caused a lot of harm.

I think, like I said before, money spent up front for prevention
is far preferred than having to rely on response. We just cannot.
I know the technology is supposed to be sophisticated, but the fact
of the matter is it just does not work very well yet.

Senator Jeffords. Thank you.

Senator Inhofe. All right, thank you.

Senator Jeffords. Am I finished?

Senator Inhofe. Yes.
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Senator Carper.

Senator Carper. Thanks, Mr. Chairman.

Dr. Corbett, did you say your father had been a veterinarian?

Mr. Corbett. Yes, he is a veterinarian.

Senator Carper. Does he still practice?

Mr. Corbett. He is retired now.

Senator Carper. Where, in California?

Mr. Corbett. Yes.

Senator Carper. OK. The question I have is I guess you spent a
fair amount of time on farms.

Mr. Corbett. I grew up, helping my dad on ranches and ranch
farm combinations, yes.

Senator Carper. OK. In California, I guess, right?

Mr. Corbett. Yes.

Senator Carper. I understand that a small percentage of farms
are required to have these Spill Prevention, Control, and Counter-
measures plans.

Mr. Corbett. Yes.

Senator Carper. I have no idea what percentage. Is it a few? Is
it 10 percent, 50 percent?

Mr. Corbett. The EPA has information from a 1991 survey and
from a 1995 survey, and then they summarize what they consider
to be the current profile. Consistently throughout each of those, it
has been around 8 percent of farms that EPA suggests are subject
to these regulations.

Senator Carper. My question is: Do you believe it is necessary to
do as the proposed rule suggests, and that is to exempt 8 percent
of the farms from this requirement?

Mr. Corbett. No. No I don’t. The EPA’s survey data also lists the
numbers of spills that have occurred in each of the sectors, and ag-
riculture ranks third among the number of spills that have oc-
curred among all the sectors that are subject to this rule.

Senator Carper. OK. These 8 percent of the farms, how are the
8 percent selected?

Mr. Corbett. Well, again, the EPA’s rulemaking is silent on that,
but my presumption is that those are the ones that are subject to
the storage requirements. That, I think is clear in the rule. What
that suggest to me is that these may be not the small farms that
I was used to going to as I grew up but the larger farms that are
serving and feeding the Nation. So that is what I presume. I think
I would like to know that data better myself.

Senator Carper. Mr. Owen, do you want to make just a brief
comment on that line of questioning for me, please?

Mr. Owen. I don’t know anything about the data that the EPA
has about the 8 percent in California. All I know is that in Mon-
tana, and I know a lot of farmers, spills are very, very rare, almost
non-occurring.

During the underground storage tank removal period back in the
early 1080’s, a lot of us pulled up tanks. We had no problems with
that. We were compliant. A lot of us are being very careful about
how we handle that fuel because it is getting quite expensive. No
one likes a spill, not even a little puddle. Things can happen, but
it is just not that big of a problem that we see.

Senator Carper. OK, good. Thanks.
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Another question, if I could, for you, Dr. Corbett. I understand
the proposed rule seems to indicate that it is cost prohibitive for
these small oil storage facilities to comply with the Spill Preven-
tion, Control, and Countermeasures plans. I guess my question to
you is: Do you believe that that is an accurate statement of small
facilities’ capabilities?

Mr. Corbett. I don’t believe that it is a generally accurate state-
ment. I also believe that there may be conditions where prevention
and countermeasures plans are impractical. As in the current rule,
the rules have allowed licensed engineers to make those judgments
and to look for alternatives.

I think also there is an opportunity for innovation perhaps to fur-
ther reduce the burden of these facilities in terms of compliance by
evaluating ways to better co-locate and better manage and better
distribute oil discharges in the service of the functions of those in-
dustries for small facilities.

Senator Carper. Do you want to elaborate just a little bit more
on that? I think you may have opened up a line of thought that
certainly hadn’t occurred to me.

Mr. Corbett. Well, when I did reviews of locations and plans, we
sometimes knew that berming an area was prohibitive to access
and would create problems. So, we would look at alternatives, spill
and overflow protection, other sorts of maybe some monitoring op-
tions. We would be able, as a licensed engineer, to make those
tough calls and not use a one-size-fits-all approach.

Senator Carper. Anybody on the panel want to kind of react to
what he has just said?

Mr. Owen. Senator, in Montana where I am from, licensed engi-
neers are very hard to come by, and they are very expensive. If we
could pass the cost onto somebody else or if I had the money, I
would be building million dollar facilities right now, but that is just
not the case. So we are talking about what can we afford and what
can we not afford, and where are we going to get the best value
out of this SPCC rule.

Senator Carper. Thank you.

Congressman Coyne.

Senator, in aviation, there are many examples, many, many ex-
amples of self-certification where the FAA grants to the pilot, or to
a maintenance professional, or to others the ability to certify that
a plane is fixed properly, that training has been done, all in the
interest of aviation safety regulations. So we have a long history
of self-certification that has been widely acknowledged as having
been successful in aviation.

And we think self-certification for environmental issues at air-
ports where the business at the airports, the airport management
which is typically a public entity, and the association which can
also provide guidance to our members, would be a much more effec-
tive way of dealing with the unique issues of airports rather than
to expect every single person, every time to go out and hire a pro-
fessional engineer who, frankly, may not be as familiar with the
issues of aviation fuel containment at an airport as someone who
has been in that business for 20 or 30 or 40 years.

Senator Carper. Mr. Cummings, I think my time has expired, but
just briefly, if you would. Thanks.
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Mr. Cummings. I was just going to reiterate, as I said earlier, the
calculations for spill containment are relatively simple. Many of the
things in our oil and gas E&P industry are much more serious
problems, i.e., blowout prevention. Personnel are trained in week
long courses and do not require a professional engineer to certify
they are blowout trained.

Senator Carper. Thanks to each of you. Dr. Corbett, great to see
you and your wife. Congressman Coyne, great to see you again as
well. Welcome to all of you. Thanks for your input.

Thank you, Mr. Chairman.

Senator Inhofe. Thank you very much.

Let me just make a comment that when Dr. Corbett, you were
quoting EPA when you said that only 8 percent of the farms would
be affected. The USDA, I think they have a position that 70 per-
cent of the farms would be affected. For the record, since we are
going to conclude the meeting right now, I would like to have any-
one who wants to comment on that to do it for the record in writing
and submit that.

Thank you very much, all of you, for being here today. We appre-
ciate it, particularly my FE-no, not you, Congressman Coyne FE-
but my ‘friend from Oklahoma, Mr. Cummings.

Mr. Cummings. Thank you.

Senator Inhofe. All five of you, thank you very much.

[Whereupon, at 11:17 a.m., the committee was adjourned.]

[Additional statements submitted for the record follow:]

STATEMENT OF THOMAS SULLIVAN, CHIEF COUNSEL FOR ADVOCACY, OFFICE OF
ADVOCACY, U.S. SMALL BUSINESS ADMINISTRATION

Chairman Inhofe, and members of the committee, good morning and thank you
for giving me the opportunity to appear before you today. My name is Thomas M.
Sullivan and I am the Chief Counsel for Advocacy at the U.S. Small Business Ad-
ministration (SBA). Congress established the Office of Advocacy under Pub. L. No.
94-305 to advocate the views of small business before Federal agencies and Con-
gress. Because the Office of Advocacy is an independent entity within the U.S.
Small Business Administration (SBA), the views expressed here do not necessarily
reflect the position of the Administration or the SBA.

In 2004, the Office of Management and Budget (OMB) and Federal agencies un-
dertook a process designed to reduce the regulatory burden on United States manu-
facturers through 76 targeted regulatory reforms, including several reforms rec-
ommended by the Office of Advocacy. More than half of these reforms involved rules
issued by the U.S. Environmental Protection Agency (EPA).1

At present, EPA is pursuing some 42 suggestions for reform of environmental
rules affecting manufacturers. The Committee has requested the Office of
Advocacy’s views on progress made by EPA on one of these reforms, the Spill Pre-
vention, Control, and Countermeasure (SPCC) Rule.

SPCC BACKGROUND

SPCC regulations were initially promulgated by EPA in 1973 pursuant to the
Clean Water Act to prevent oil discharges into water. Generally, a facility that
stores oil of any type in quantities above certain threshold levels is required to abide
by a Spill Prevention, Control, and Countermeasure Plan.

Because of the complexity and cost of the SPCC program, many small businesses
find it difficult to comply with the 1973 requirements and the new requirements
adopted in 2002. For example, EPA requires covered facilities to prepare spill pre-

1The 2004 initiative to improve manufacturing rules is the most recent in a series of regu-
latory reform efforts initiated by this Administration since 2001. OMB called for public nomina-
tions of rule reforms in the May 2001 and March 2002 Draft Reports to Congress. OMB received
71 and 316 nominations from the public, respectively. OMB did not issue a public call for nomi-
nations in 2003. OMB’s latest report can be found at http:/www.whitehouse.gov/omb/inforeg/
2005_cb/final 2005_cb_report.pdf.
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vention plans that are certified by a professional engineer. The Office of Advocacy
believes that this is a costly and unnecessary expense for firms with small-capacity
storage tanks, and EPA’s new proposal addresses this. EPA recognized that small
volume tanks do not generally pose the same environmental risks that larger vol-
ume tanks do, nor do they often require complex plans.2

The stringency of some of the 2002 SPCC requirements prompted the agricultural
community, electrical industry, airport community, construction industry, oil and
gas producers, manufacturers, and others to raise issues regarding the adverse im-
pacts of these regulations. The regulated entities were particularly surprised by the
2002 revisions, given that the stated primary purpose of the amendments was to
reduce, and not increase regulatory burdens. In response to small business’ outcry,
the Office of Advocacy has worked extensively with EPA and the regulated commu-
nities to identify small business concerns related to this rule since shortly after the
amendments were published in July 2002. The Office of Advocacy suggested reforms
to the SPCC requirements in June 2004, including allowing facilities with an oil
storage capacity below certain thresholds to use streamlined, less expensive require-
ments.? We believe that overall SPCC compliance would improve with a simpler,
less expensive program that is tailored to small facilities.

On September 17, 2004, EPA issued a Notice of Data Availability (NODA) re-
questing public comments on the Office Advocacy’s suggested approach for facilities
that handled oil below certain threshold amounts.*

EPA staff has worked to meet the challenge of reinventing a SPCC rule that has
suffered from widespread confusion and dissatisfaction about its regulatory require-
ments. The Office of Advocacy supports EPA’s efforts and is pleased with the im-
provements EPA made to SPCC requirements through guidance and the proposed
revised regulatory requirements. Several of our June 2004 suggestions were used to
formulate this proposal.

EPA PROPOSES TO AMEND SPCC PLAN REQUIREMENTS

After studying the criticisms of the regulations, and the responses to the two re-
cent notices of data availability, EPA is proposing new amendments to the SPCC
Rule. We welcome EPA’s proposal to amend the SPCC requirements, and the Office
of Advocacy is supportive of the specific provisions for small facilities, airports, mo-
tive power, and oil-filled equipment. These amendments will provide relief for small
businesses, while improving environmental protection by facilitating compliance by
smaller firms.

SMALL FACILITY PROPOSAL

SPCC regulations require that all SPCC Plans be certified by a professional engi-
neer (PE) who attests that the plan has been prepared in accordance with good engi-
neering practice.

Based on EPA’s proposed amendment, SPCC Plan requirements will now allow
hundreds of thousands of small firms to self-certify their SPCC plan in lieu of ex-
pensive PE review and certification. Facilities with oil storage of under 10,000 gal-
lons that can provide adequate protection against discharges can now prepare and
implement a SPCC Plan without the involvement of a PE. Model plans can be writ-
ten by trade associations that can be readily adapted for a small facility, as was
successfully done for the accidental release program under section 112 (r) of the
Clean Air Act.

INTEGRITY TESTING

Another key issue addressed by EPA in the new proposal involves the integrity
testing requirements for tanks and containers. Industry experts believe that integ-
rity testing for small shop-built tanks and drums is unnecessarily expensive, and
is not technically feasible for drums. At an Environmental Roundtable held by the
Office of Advocacy in May 2004, the National Paint and Coatings Association noted
that integrity testing just for their industry’s tanks would cost $20 million over a

2 According to a 1995 EPA survey, facilities with total storage capacities of 5,000 gallons or
less account for an estimated 48 percent of all facilities, but only 0.2 percent of oil discharged.
In its own analysis of the 1995 survey, EPA noted that “facilities with larger storage capacity
are likely to have a greater number of oil spills, larger volumes of oil spilled, and greater clean-
Ep 1c{osts.” U.S. EPA, Analysis of the Relationship Between Facility Characteristics and Oil Spill

isk (1996).

3The June 2004 letter is located at http://www.sba.qov/advo/laws/comments/epa04_0609.pdf.

4See 69 Fed. Reg. 56,182 (September 17, 2004). EPA also issued a NODA relating to a sugges-
tion to modify the oil-filled equipment requirements. Id. at 56184.
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10 year period. The Office of Advocacy recommended that EPA allow visual inspec-
tion without the need for obtaining a costly PE certification for small tanks and con-
tainers under specified conditions.

The Office of Advocacy is pleased with EPA’s proposal for additional flexibility in
integrity testing by allowing facilities to consult and rely upon industry inspection
standards for small facilities (under the 10,000 gallon threshold) without employing
a PE. Using the Steel Tank Institute SP001 industry standard, visual inspection
will be allowed for all small facilities with tanks of up to 5,000 gallons. As discussed
in the preamble to the proposal, EPA seeks comment on an alternative to extend
this SP001 provision to all small facilities (under the 10,000 gallon threshold). We
expect small businesses will support this provision and it will not present additional
hazards because all small facilities are required to have release barriers and sec-
ondary containment.

MOTIVE POWER

We also welcome EPA’s proposed elimination of “motive power” equipment from
the scope of the SPCC rule. The Agency decided that it did not intend to cover tanks
that are used to provide motive power to tractors, forklifts, mobile cranes, and other
mobile equipment. EPA realized that it did not make sense for the SPCC rule to
cover retail dealerships selling tractors, or to include construction sites under SPCC.
The Agency found that it was not practicable to require containment around vehi-
dfeP tlllat regularly move about the site. This step will provide relief at thousands
of facilities.

AIRPORTS

Owners and operators of airports objected to the burdensome and potentially dan-
gerous requirements of secondary containment of mobile refuelers which operate at
airports. The airport community has objected that such requirements raise serious
safety and security concerns. EPA responded to this objection by proposing that the
“sized secondary containment” (the catchment basin must be large enough to con-
tain the capacity of the largest container) requirements be replaced by “general sec-
ondary containment” (no sized requirement). The Agency has posed an alternative
for comment that would limit SPCC requirements to active refueling operations,
which EPA states is the most common source of airport spills. My office will con-
tinue to work with EPA on flexible alternatives.

FARMS

The Office of Advocacy supports the proposed indefinite extension of the compli-
ance date for farms pending additional study by EPA. With an estimated hundreds
of thousands of farms subject to this rule (the largest universe of firms subject to
SPCC), both the U.S. Department of Agriculture and EPA have expressed interest
in a specific examination of the number and type of oil tanks, the spill history, the
proximity to U.S. waters, and other relevant issues to determine the appropriate
course of action.

OIL AND GAS PRODUCTION FACILITIES

While the proposed small facility rule provides relief for hundreds of thousands
of small facilities, the 10,000 gallon threshold does not provide relief for thousands
of independent o1l and natural gas producers. A large number of these producers
and their associations supplied comments on the November 2004 notice of data
availability, expressing support for a separate approach for these facilities that face
unique SPCC problems. Issues unique to oil and natural gas production include the
cost and impracticality of secondary containment around flowlines, and the lack of
a wastewater exemption for produced water tanks.> Small businesses in that indus-
try are asking for EPA to propose additional changes for the oil and gas producers
through rulemaking.

ASPHALT

As a result of substantial concerns raised by the construction industry, we advo-
cated for the exclusion of asphalt cement and hot-mix asphalt from all SPCC- re-
lated requirements in our June 2004 letter. The Office of Advocacy based this on
the observation that both asphalt cement and hot-mix asphalt are solid-to semi-solid
at normal outdoor temperatures, and would not flow very far before becoming solidi-

5Produced water tanks contain water that was extracted from the oil/water mixture is recov-
ered from the ground using an oil/water separator.
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fied. This behavior was confirmed by an industry analysis of spill data provided to
EPA in August 2004.6 Another approach would be for EPA to draft guidance that
would advise facilities to rely on active measures to stop any spill from reaching
navigable waters, based on the most likely spill scenarios as determined using
sound engineering judgment, in lieu of the more expensive passive measures, such
as secondary containment.” We are hopeful that these options remain under consid-
eration.

OIL-FILLED EQUIPMENT

The Office of Advocacy is supportive of EPA’s proposed reduced requirements for
oil-filled equipment. The proposal moves away from the more expensive secondary
containment requirement and allows facilities to substitute an oil contingency plan
and a written commitment of manpower, equipment and materials to expeditiously
control and remove any oil that may be discharged. This provision reflects the fact
that such equipment, unlike storage tanks, has a low spill rate. Such equipment
rarely requires oil transfers, is generally corrosion-protected, and is frequently mon-
itored and inspected for leaks.

THE OFFICE OF ADVOCACY IS COMMITTED TO WORKING WITH EPA TO COMPLETE SPCC
REGULATORY REFORMS

On behalf of small business, my office commends EPA for listening to small busi-
ness concerns while drafting these amendments.

The Office of Advocacy has worked closely with EPA and other entities to imple-
ment needed regulatory reforms. Our involvement has included holding roundtables
to receive suggestions on needed reforms, working with small business representa-
tives to hear their views, and completing a report in June 20048 addressing small
facility issues. Congress realized the importance of small business when the Regu-
latory Flexibility Act (RFA) and the Small Business Regulatory Enforcement Fair-
ness Act (SBREFA)? were enacted into law. Under the RFA and SBREFA, we look
for ways to reduce small business burdens without compromising the regulatory ob-
jectives intended by the regulating Agency. We believe that EPA’s regulatory reform
efforts can achieve those same objectives.

Thank you for allowing me to present these views. I would be happy to answer
any questions.

RESPONSES BY THOMAS SULLIVAN TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. Concerns have been raised about allowing facilities to self-certify their
SPCC plans. Several associations representing engineers oppose the provisions argu-
ing that those operating these facilities do not have the technical expertise to deter-
mine how to prevent spills at their facilities. Can you describe for the Committee
the types of facilities you encountered while developing your proposal on which EPA
based its December 2005 proposed rule? Would you also please explain for the com-
mittee why SBA recommended this approach and if there are other similar Federal
programs that also contain planning requirements without a PE certification. Fi-
nally, please also discuss for the Committee why your office believes self-certifi-
catlii)r}) will result in more compliance with the SPCC rule and therefore fewer oil
spills?

Response. There are several hundred thousand farms, car dealers, construction
sites and other small facilities with small amounts of oil storage. Such facilities are
unlikely to need the services of a professional engineer, at a cost of up to $7,000
to prepare a SPCC plan for a small facility. During 2003 and early 2004, Advocacy
met with a wide variety of small business groups, including car dealerships, con-
struction, chemical, paint and other manufacturing, agricultural groups, and utili-
ties. Advocacy believed that small facilities with simple layouts and tanks that are
not interconnected (e.g., farms, car dealerships or construction sites) did not require
site visits, nor the help of a professional engineer (PE). The types of facilities subject

6The National Response Center-Analysis of Data 2000-2003, National Asphalt Pavement As-
sociation, August 31, 2004.

7An active measure requires an action by the facility to prevent a spill from reaching navi-
gable waters, and a passive measure involves a permanent structure designed to prevent spills
from reaching such waters.

8 Proposed Reforms to the SPCC Professional Engineer Certification Requirement: Designing
a More Cost Effective Approach for Small Facilities, (June 2004) by Jack Faucett Associates for
the Office of Advocacy under contract SBAHQ-00-D-006.

9 Codified at 5 U.S.C. §§601-612.
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to SPCC requirements are described in detail in the November 2005 EPA Economic
Analysis of the small facility proposal.

In September 2003, the Office of Advocacy (Advocacy) provided EPA with a report,
developed for Advocacy by Jack Faucett Associates (JFA), outlining potential regu-
latory revisions to small facilities with storage of less than 10,000 gallons. Advocacy
supported several revisions discussed in the JFA report that replaced blanket PE-
certification requirements with set requirements based on volume thresholds. Advo-
cacy recommended that EPA establish a 10,000 gallon threshold for small facilities
in place of the PE certification requirement. In January 2004, a coalition of 10 small
business groups wrote EPA endorsing this three-tier self-certification scheme. The
industries represented in that letter are: Agricultural Retailers Association, Amer-
ican Bakers Association, American Forest and Paper Association, American Truck-
ing Association, Automotive Oil Change Association, Independent Lubricant Manu-
facturers Association, National Automobile Dealers Association, National Associa-
tion of Fleet Administrators, National Cotton Council of America, and the Synthetic
Organic Chemical Manufacturers Association.

We followed this with a June 2004 letter, accompanied by the June 2004 JFA re-
port, that described the small facility concept in more detail.

EPA has rules in place for underground storage tanks, hazardous waste genera-
tors, and storm water pollution prevention that affect hundreds of thousands of fa-
cilities, mostly small firms. These programs, that have been in effect since the
1980’s and 1990’s appear to be working well, and do not require the services of a
professional engineer. EPA has issued guidance materials for the regulated entities,
such as “Understanding the Small Quantity Generator Hazardous Waste Rules: A
Handbook for Small Business”, a 32-page booklet issued in September 1986. This
booklet was effective in communicating the applicable requirements. This program
was supplemented by outreach through trade associations.

Given the fact that SPCC affects hundreds of thousands of facilities, predomi-
nantly small business facilities, affecting a large diversity of industries, there is a
large opportunity to increase compliance rates. The March 2005 USDA survey found
that 61 percent of farmers were unaware of the applicability of the SPCC require-
ments to farms. If this survey figure were representative of all farms, the amount
of farm noncompliance would exceed 61 percent. Thus, there is substantial room for
improving such a low rate of compliance. We agree with EPA’s Economic Analysis
to the December 2005 proposal that streamlining the SPCC requirements would cre-
ate the opportunity for increasing the compliance rate and improving environmental
protection. EPA stated “to the extent that the rule increases the compliance rate by
lowering compliance costs, the proposal will have a positive impact on environ-
mental quality”.9 The self-certification approach is simpler and less costly, and will
enable small firms to more readily come into compliance.

Question 2. The Oklahoma Independent Petroleum Association (OIPA), in their
letter to EPA regarding the NODA argued that the 10,000 threshold proposed was
not sufficient because many of their wells once produced significantly greater
amounts of oil than they currently do. Therefore, the wells have on site storage ca-
pacity far in excess of what is actually used. Further, they must accumulate greater
amounts of oil to make these wells profitable and their smallest facilities are not
helped by the 10,000 threshold. Do you have any thoughts on their concerns? Can
you please comment on whether the size threshold in the NODA is sufficient for
small oil producers?

Response. While the proposed small facility rule provides relief for hundreds of
thousands of small facilities, the 10,000 gallon threshold does not provide relief for
thousands of independent oil and natural gas producers. More than 90 percent of
these producers are small businesses. A large number of these producers and their
associations supplied comments on the September 2004 notice of data availability,
expressing support for a separate approach for these facilities that face unique
SPCC problems. We agree with these concerns and believe that EPA should exam-
ine regulatory revisions for this industrial sector.

These commenters noted that hundreds of thousands of facilities with marginal
and non-marginal wells of up to 50,000 gallons could be appropriately exempted
from the professional engineering certification requirement. Such production facili-
ties, and particularly the marginal well operations, operate at very small profit mar-
gins like other small facilities subject to the 10,000 gallon threshold. The industry
commenters also noted that historical evidence shows that the smaller oil and gas
production facilities do not pose a significant oil spill risk to navigable water.

Question 3. Dr. Corbett argues that we should provide any flexibility to affected
stakeholders and that EPA has not proven such flexibility is needed. Do you agree
that compliance rates would likely increase significantly if the rule provided the reg-
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ulated community with some compliance options as well as being a rule they could
afford and understand while believing too that it was necessary?

Response. Given the fact that SPCC affects hundreds of thousands of facilities,
predominantly small business facilities, affecting a large diversity of industries,
there is a large opportunity to increase compliance rates. The March 2005 USDA
survey found that 61 percent of farmers were unaware of the applicability of the
SPCC requirements to farms. If this survey figure were representative of all farms,
the amount of farm noncompliance would exceed 61 percent. Thus, there is substan-
tial room for improving the rate of compliance. We agree with EPA that the self-
certification approach is simpler and less costly, and will enable small firms to more
readily come into compliance. The availability of an affordable compliance option
and a rule that is easily understood should lead to increased compliance rates. Over
the past 2 years, we listened to small business groups express doubt about the ne-
cessity of these overly burdensome requirements for small facilities. Thus, we be-
lieve that compliance with this program would improve if facilities believed that the
requirements reasonably addressed their own situation.

RESPONSE BY THOMAS SULLIVAN TO ADDITIONAL QUESTIONS FROM SENATOR
JEFFORDS

Question 1. During the hearing, I asked you whether or not your office analyzed
the impact of the EPA proposal on the Nation’s engineering firms, 86 percent of
which have less than 20 employees. You did not provide a response. Please describe
the results of the analysis that your office performed with regard to the effect of
the EPA proposal on small engineering firms. If you did not perform an analysis,
please explain why, and whether you plan to perform such an analysis at this point
in time. If you do not plan to perform an analysis, please provide a description of
the criteria that the SBA Office of Advocacy uses to determine which small busi-
nesses will receive your support and which will not.

Response. The Office of Advocacy primarily makes sure that Federal agencies, in-
cluding EPA, consider appropriate regulatory alternatives to alleviate burdens on
small businesses, as required by the Regulatory Flexibility Act. Federal courts have
found that agencies must meet their RFA responsibilities by considering the direct
impacts of Federal rules on small entities, and not the indirect impacts. In this case,
the professional engineers are not directly regulated by the SPCC rule. Since engi-
neering firms do not fall under the category of entities directly impacted by EPA’s
proposal, the Office of Advocacy did not perform an analysis of how they would fare
under EPA’s proposal.

Question 2. During the hearing, you stated that, “—small businesses believe they
are in a good position to make that certification themselves—” Did your office collect
any actual information from any of the small businesses that visited your office to
determine the basis for this “belief” and its validity? For example, did you survey
small businesses that met with you to determine what qualifications they would re-
quire the people performing these certifications to have? What were the results of
this or other similar surveys?

Response. The Office of Advocacy meets with the small business trade and mem-
bership organizations and representatives on a regular basis to exchange informa-
tion. In addition, we use contractors to perform detailed analyses. The June 2005
JFA report is an outgrowth of hundreds of hours working with the Office of Advo-
cacy and the industry sectors directly affected by this rule. During 2003 and 2004,
we organized several Environmental Roundtables where we hosted discussions be-
tween the EPA staff and small business representatives. We also met frequently
with EPA staff to discuss SPCC issues.

The self-certification option was first presented by small businesses to EPA in a
January 2004 letter to EPA by a coalition of 10 small business associations. The in-
dustries represented in that letter are: Agricultural Retailers Association, American
Bakers Association, American Forest and Paper Association, American Trucking As-
sociation, Automotive Oil Change Association, Independent Lubricant Manufactur-
ers Association, National Automobile Dealers Association, National Association of
Fleet Administrators, National Cotton Council of America, and the Synthetic Or-
ganic Chemical Manufacturers Association.

We listened to small business, which lead to our June 2004 letter to EPA accom-
panied by the June 2004 JFA report.

Question 3. During the hearing, you stated that, "there is a widespread acknowl-
edgement that there aren’t enough small facilities in the environmental compliance
program right now, and there is some evidence that a self-certification program will
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the increase the amount of small facilities that start paying attention to these
issues.”

-On what statement, letters, reports, or other data are you basing your
statement that there is “widespread acknowledgement” that small facilities
are not in the “environmental compliance program”? Please provide copies
of any relevant materials to the Committee.

-Can you define what you mean by “environmental compliance?” Do you
mean compliance with the SPCC rule, with environmental regulations in
general, or with any other specific environmental rules please explain?

-You state that there is “some evidence” that a self-certification program
will increase the number of small facilities that start paying attention to
these issues. I have two questions. First, please summarize the evidence,
other that the single example you referred to in Massachusetts, that you
are referring to and provide copies of any relevant data to the Committee.
Second, your answer seemed to suggest that small facilities in general are
out of compliance and in fact, ignoring environmental regulations.

-Based on your experience in the SBA Office of Advocacy, can you give the
Committee an idea of the percentage of small businesses that you have
found ignore the environmental regulations?

Response. In my response, I was referring to the compliance rates achieved by
small firms with respect to the SPCC program. EPA staff has informed us about
their anecdotal compliance experience in the field that there is a high level of non-
compliance with SPCC requirements among smaller facilities. A March 2005 USDA
survey shows a high noncompliance rate among farms (report attached). In addition,
the Pechan 2006 analysis estimates a noncompliance rate of 61 percent for farms
(based on USDA) and a 30 percent estimate for nonfarms (based on half the ob-
served farm rate of 61 percent).

With regard to other self-certification programs, we identified the Massachusetts
example to benefit your Committee’s evaluation. While I did not research other ex-
amples, I expect your staff’s expertise on rules and programs that deal with under-
ground storage tanks, hazardous waste generators, and storm water will provide
you with evidence on how self-certification affects industry’s attention to their com-
pliance responsibilities.

Based on my experience as a government official, I have not found that small
businesses purposefully ignore environmental regulations.

Question 4. Mr. Sullivan, the Small Business Administration want EPA to allow
greater flexibility for integrity testing by expanding the scope of the consensus in-
dustry standard for small-built tanks. Under the National Technology Transfer Ad-
vancement Act, EPA would be required to justify any divergence from accepted in-
dustry standards. What data has the Small Business Administration provided EPA
to support deviation from the consensus industry standards for integrity testing?
Please provide a copy to the committee.

Response. The Office of Advocacy recommendation is simply the replacement of
a 5,000 gallon threshold for a 10,000 gallon threshold permitting visual inspection
in lieu of an integrity test which is found in the Steel Tank Institute standard for
aboveground tank inspections, SP001. The explicit purpose of the SPCC regulation,
unlike the standard, is to prevent discharges into navigable waters, not discharges
that are contained onsite. It was our technical judgment that it is highly unlikely
that a tank, with a continuous release detection system and secondary containment
can discharge oil, leading to oil escaping the containment area and reaching navi-
gable waters. The oil spill data acquired by a 1995 EPA survey was used by our
contractor to demonstrate only 2 percent of total spill volume is accounted for by
small facilities with less than 10,000 gallons aggregate storage (see Pechan, 2006
analysis), which further supports our view that periodic visual inspection of tanks,
that are inside secondary containment and have a continuous release detection sys-
tem, is very likely to prevent a discharge from reaching navigable waters. The Office
of Advocacy comments on the SPCC proposal that were sent today are enclosed
along with the February 2006 Pechan report that contains supporting data.

STATEMENT OF BRENT CUMMINGS, VICE PRESIDENT, CUMMINGS O1L. COMPANY

Good morning Mister Chairman, members of the committee, my name is Brent
Cummings. We have a family crude oil and natural gas exploration and production
(E&P) company, Cummings Oil Company located in Oklahoma City. We operate and
have ownership in numerous wells in Oklahoma, and have ownership in wells lo-
cated in Oklahoma, Kansas and New Mexico that are operated by other companies.
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I appreciate the opportunity to appear before this committee today. I offer my re-
marks from the perspective of a small independent oil and natural gas exploration
and production operator and on behalf of the Oklahoma Independent Petroleum As-
sociation (OIPA) which is an association of more than 1,600 independent oil and
natural gas producers.

Our company has 8 full time employees and a number of contract associates. I
have a degree in Petroleum Engineering and I am responsible for all aspects of our
field operations including drilling, completion and production operations. A signifi-
cant and continuously increasing part of this responsibility includes making sure
our company is compliant with numerous Federal environmental requirements
under the Clean Water Act, the Safe Drinking Water Act, the Clean Air Act, SARA
Title III, Federal Emergency Management Agency, U.S. Fish and Wildlife Service,
Historic Preservation, Bureau of Land Management, and a variety of state require-
ments.

Prior to addressing our concerns with the Spill Prevention Control and Counter-
measure (SPCC) rule, I would like to describe the crude oil and natural gas explo-
ration and production in Oklahoma and the nature of OIPA’s membership. Okla-
homa is a mature energy producing state. A significant aspect of that production
particularly in the context of the effects of regulations involves the critical role of
“marginal” wells. The Interstate Oil and Gas Compact Commission, defines a mar-
ginal oil well as producing 10 barrels or less per day of crude oil and 60 million
cubic feet (mcf) or less of gas per day. Oklahoma ranks 2nd in the production of
crude oil and natural gas from marginal wells. Over half of Oklahoma’s oil produc-
tion comes from marginal wells which accounts for approximately 41.4 million bar-
rels of crude oil per year from approximately 48,000 marginal wells.

Although our membership includes some publicly traded companies, the majority
of our members are small, family owned businesses similar to small family farms.
Our members explore for and produce crude oil and natural gas. In contrast to the
large integrated companies, our members do not refine crude oil and we do not mar-
ket gasoline or heating fuels.

Now to address the SPCC rule, the Environmental Protection Agency (EPA) pro-
posed revisions to the SPCC rule in 1991, 1993, and 1997. A new SPCC rule was
finalized and became effective August 16, 2002. Prior to and since 2002, OIPA has
raised significant concerns regarding the adverse impacts of these regulations on oil
and natural gas production in Oklahoma. On December 2, 2005, EPA proposed an-
other rule to clarify some issues raised with the 2002 rule as well as a guidance
document for its inspectors. Unfortunately, none of our issues are addressed in the
proposed rule and the guidance document leaves too much to regional inspectors to
interpret.

The intent of the SPCC regulation is to prevent the release of oil into the waters
of the United States. The EPA’s broad interpretation of the definition of “waters of
the United States” that include things such as dry arroyos, drainage ditches, road
bar ditches is unreasonable. Smaller independent operators often do not have the
time or the resources to prove they are not subject to the SPCC rules. This ambi-
guity has lead operators to develop costly plans and procedures when they may not
be necessary. The various court decisions have complicated this issue as well. The
%uidance document does not provide any clarity on what is “waters of the United

tates.”

The SPCC’s current “one size fits all” requirements do not take into consideration
the risk of marginal crude oil and natural gas wells as compared to larger bulk stor-
age facilities and refineries that have high throughput and large single tank storage
volumes.

As previously stated, the intent of the SPCC rule is to prevent and control oil dis-
charges, not produced water discharges. The EPA has not presented data dem-
onstrating there is a significant history of documented spills of oil into “waters of
the United States.” from produced water storage tanks. Oil and gas exploration and
production equipment used to treat produced water should be subject to the waste-
water exemption to the same extent as similar facilities in other industrial sectors.

At non-exploration and production sites, process equipment is excluded from the
definition of bulk storage containers, whereas at E&P facilities, this type of equip-
ment is considered bulk storage containers and subject to secondary containment re-
quirements. The EPA has singled out E&P oil and gas water separation facilities
for an increased level of regulation while facilities in other industry sectors using
similar or nearly identical technologies and treatment goals are allowed to be ex-
empted from these rules.

The requirements for containment around flow lines and gathering lines are unre-
alistic and impractical. Installing secondary containment or retrofitting all existing
flow lines and gathering lines (such as double-walled piping) is cost prohibitive. A
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more reasonable approach would be to allow operators to implement flexible and re-
sponsible, risk-based flow line inspection and maintenance programs, not prescrip-
tive corrosion, integrity or pressure testing which can be extremely costly for small
operators.

Design, construction and maintenance of secondary containment around oil tanks
are the most beneficial ways to prevent spills. Even though EPA has recently pro-
posed to streamline the process for smaller facilities in its recent proposal, the pro-
posed threshold does not address marginal crude oil wells.

The 2002 SPCC rule includes numerous administrative changes that, taken as a
whole, greatly expands and increases the impact of the rules on the regulated com-
munity. These changes include a new definition for a facility, requiring a plan prior
to beginning any operations at an E&P site and changing the terminology from
“shoulds and shalls” to “musts or implied musts”. All these changes take away the
flexibility that a Professional Engineer and/or an operator should have to address
the various site specific conditions. We are disappointed to see that our issues with
the 2002 regulation were not directly addressed in the recently announced proposed
rule.

We have never seen a cost and energy impact analysis of the 2002 regulations
or data that supports the needs for changes provided in the 2002 SPCC rule affect-
ing the E&P sector. We are aware that the Department of Energy has recently initi-
ated a cost impact study and believe that the results will be very beneficial. At a
time when domestic oil and natural gas production is being challenged to meet crit-
ical domestic demand, understanding these consequences will be essential to rule-
making decisions.

Finally, the EPA should clarify how it plans to address the API litigation settle-
ment agreement issues as it relates to the 2002 SPCC rule. EPA should follow
through and make rule changes to clarify these issues. And while the API settle-
ment agreement appears to address containment at crude oil loading areas, recent
site ir}llspection violations in Oklahoma show EPA inspectors taking a different ap-
proach.

On December 2, 2005, EPA Administrator Stephen L. Johnson signed a proposed
amendment to extend the SPCC compliance deadline for all facilities. OIPA supports
the EPA’s proposed extension as we believe it will give us time to work with EPA
to resolve our ongoing issues. We believe it is logical and appropriate to extend the
compliance deadline to account for future rulemakings that could result in changes
that would make expenditures under the 2002 regulations costly and unnecessary.

We urge the EPA to develop a regulatory approach that is appropriate for our in-
dustry. This approach would include a clear, concise and reasonable definition of
“waters of the United States.” for the E&P industry and focus on those facilities
that reasonably can be expected to impact those waters, include a benefit/cost anal-
ysis of the requirements being considered and implemented, address the “real” envi-
ronmental risks of domestic exploration and production of oil and natural gas sites
and focus on those areas where past experience has demonstrated a true need for
regulation, and provide a practical and economic regulatory scheme that small oper-
ators can understand. Such an approach would encourage marginal well crude oil
and natural gas operators to comply, assure that industry’s funds are spent where
it can provide the most benefit, and maintain viability domestic production supplies.

I appreciate the opportunity to submit this testimony on OIPA’s and our behalf.

RESPONSES BY BRENT CUMMINGS TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. How much oil is produced in the state of Oklahoma and of that oil,
what percentage of it has actually been spilled?

Response. The Oklahoma Corporation Commission tracks the amount of oil and
condensate produced on a yearly basis. The total oil and condensate production in
Oklahoma for the following calendar years is:

Calendar Year 2000 - 69,018,135 barrels
Calendar Year 2001 - 68,725,026 barrels
Calendar Year 2002 - 66,030,455 barrels

Operators are required to report oil spills that reach waters of the United States
to the National Response Center (NRC). The NRC’s data was evaluated to deter-
mine the amount of spills that have occurred at production sites (excluding spills
that were associated with downstream activities such as gathering, transmission
and refining). Using the National Response Center data for Oklahoma, the percent-
age of crude oil and condensate spilled that reached waters of the United States
during 2000 to 2002 in comparison to the amount of crude oil produced is as follows:
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Calendar Year 2000—843 barrels - .00122 percent
Calendar Year 2001—891 barrels - .00130 percent
Calendar Year 2002—830 barrels - .00126 percent

This clearly shows that spills from production sites to waters of the United States
present a low risk to the environment, there is no need for more onerous SPCC re-
quirements at crude oil production sites, and that reduced requirements for these
sites are warranted.

Question 2. In EPA’s 1996 report entitled “Analysis of the Relationship between
Facility Characteristics and Oil Spill Risk”, it states that “the overwhelming major-
ity of facilities in both the farm and institutional industry sectors are small, storing
less than 10,000 gallons of oil. Most facilities in the facilities in the production in-
dustry sector store between 10,000 and 50,000 gallons of 0il” EPA seems to imply
that these production facilities are not “small” businesses when in fact these are the
small businesses of the oil production industry and should be afforded the same
flexibility given to other small businesses in the December 2005 rule. Do you agree?

Response. Yes, Cummings Oil Company employs 8 full time employees. Our com-
pany certainly is a small business and typically we have storage capacity approach-
ing 42,000 gallons of crude oil at our production sites.

Question 3. Further, EPA’s 1995 data and Dr. Corbett’s testimony state that there
are small oil production facilities that fall below the 1,320 gallon threshold that trig-
gers the SPCC requirements. Are you aware of any such facilities?

Response. No. It would be extremely rare to find an oil production facility in Okla-
homa that would have less than 1,320 gallons (i.e. approximately 31 barrels) of total
oil storage. Production facilities in Oklahoma where crude oil is produced typically
have at least two oil storage tanks (one to produce in and one where oil is stored
in preparation for sale to the purchaser). The purchaser’s transport load size is ap-
proximately 180 barrels. This combined with the producing capability of the well ex-
plains why the typical oil storage tank has a nominal capacity of 300 barrels or 210
barrels. There is a volume below the load level in a tank for heavy impurities to
settle, and it is not practical to attempt to fill tanks to the top. However, the shell
capacities of all oil containers are required by EPA to be included in the total facil-
ity storage volume. Additionally, there is often a produced water tank of similar size
to the oil storage tanks, separation equipment, flow lines and piping at the facility
that have to be included in the total facility storage volume (minus those containers
that hold less than 55 gallons).

RESPONSES BY BRET CUMMINGS TO ADDITIONAL QUESTIONS FROM SENATOR JEFFORDS

Question 1. Mr. Cummings, in your testimony, you mention that you are con-
cerned that EPA inspectors may not be taking actions consistent with the recent
settlement agreement. Have you reviewed the EPA guidance for regional inspectors,
issues on December 2, and do you believe such guidance is or is not adequate to
resolve your concerns?

Response. We have reviewed the guidance document and found that it merely fol-
lows the 2002 SPCC rule. It provides no clarification on issues such as waters of
the United States, produced water tanks, containment around flow lines, delayed
implementation of SPCC plans at new oil production facilities, etc. We do not be-
lieve that our issues associated with production operations were addressed in the
guidance document or the recently proposed rule.

The guidance document is not an “enforcement” document and an EPA inspector
has the discretion to use the document or not. We do not believe a guidance docu-
ment should be used to explain SPCC requirements in lieu of a rulemaking. For ex-
ample, the API settlement agreement issues should be clarified in a rule.

Question 2. What is the total amount of petroleum products located within the
boundaries of an average “marginal well” site?

Response. Produced crude oil is the petroleum product located at a marginal well
site that typically meets the threshold requirement for SPCC plans. It is important
to note that by nature oil well production rates decline over time. Many wells ulti-
mately become marginally productive. However, the production and storage equip-
ment is sized to meet the initial production capability of the well. Typically, it is
not practical or economical to resize equipment. Additionally, although a well’s pro-
duction rate may currently be only a few barrels per day, there is need for larger
storage capacity to accumulate enough oil to make it economical for an oil purchaser
to transport.

Marginal production sites in Oklahoma where crude oil is produced commonly
have at least two oil storage tanks (one to produce in and one where oil is stored
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in preparation for sale to the purchaser). The purchaser’s transport load size is ap-
proximately 180 barrels. This combined with the initial producing capability of the
well explains why the typical oil storage tank has a nominal capacity of 300 barrels
or 210 barrels. There is a volume below the load level in a tank for heavy impurities
to settle, and it is not practical to attempt to fill them all the way to the top. How-
ever, the EPA requires the shell capacities of all oil containers are to be included
in the total facility storage volume. Additionally, there is often a produced water
tank of similar size to an oil storage tank, separation equipment, flow lines and pip-
ing at the facility (minus those containers that are less than 55 gallons). Depending
on site characteristics, the total facility volume of petroleum hydrocarbons on a facil-
ity can be from 800 to 1000 barrels. It is important to note that this is not a single
tank or piece of equipment that stores this volume of oil as compared to crude oil
storage tank farms or refineries. The risk of is extremely low for all tanks and
equipment at a typical oil production facility to fail at the same time. Although, we
feel the requirements for most production sites are overly stringent. These types of
facilities certainly warrant less stringent requirements and a more streamlined
SPCC process.

STATEMENT OF JAMES COYNE, PRESIDENT, NATIONAL AIR TRANSPORTATION
ASSOCIATION

Chairman Inhofe, Senator Jeffords, and Members of the Committee:

Thank you for this opportunity to appear before you today to discuss the Environ-
mental Protection Agency’s recently released revisions to the Spill Prevention, Con-
trol and Countermeasure (SPCC) rule. My name is James K. Coyne, and I am presi-
dent of the National Air Transportation Association (NATA). I ask that my full
statement be submitted for the record.

NATA, the voice of aviation businesses, is the public policy group representing the
interests of aviation businesses before the Congress, Federal agencies, and state
governments. NATA’s 2,000 member companies, own, operate and service aircraft
and provide for the needs of the traveling public by offering services and products
to aircraft operators and others such as fuel sales, aircraft maintenance, parts sales,
storage, rental, airline servicing, flight training, Part 135 on-demand air charter,
fractional aircraft program management, and scheduled commuter operations in
smaller aircraft. NATA members are a vital link in the aviation industry providing
services to the general public, airlines, general aviation, and the military.

As you are well aware, over the past few years, a number of aviation-fuel pro-
viders have been notified by the U.S. Environmental Protection Agency that their
fuel trucks are subject to regulation requiring so-called “secondary containment”
while the trucks are parked. The EPA contends that these trucks are mobile or port-
able storage facilities subject to existing regulations that have been covered since
the rules’ inception in the early 1970s. Earlier this month, the EPA finally issued
two Notices of Proposed Rulemaking (NPRMs) on revisions to the SPCC rule, which
governs secondary containment. The new deadline for implementation of these regu-
lations has been extended to October 31, 2007.

The NPRMs put forth by the EPA present a much better solution than those pro-
posed earlier by the Agency, although the rules contain some contradictions and still
leave many questions unanswered. Most notably, the proposed amendments do
away with the requirements of “sized secondary containment” for mobile refuelers,
which posed the largest challenges to the industry. Refueling vehicles will no longer
be required to build costly containment areas to hold the trucks when they are not
in service. Vehicles are still subject to “general containment” provisions, which are
far more reasonable.

The EPA’s new proposals still, however, leave some lingering questions regarding
the SPCC requirements. The NPRMs do not specifically state whether the extension
for compliance to October 2007 applies to aviation industry regulations as the indus-
try asserts. Second, general containment is loosely defined in the documents, which
gives more discretion to individual EPA inspectors responsible for auditing airport
environmental operations. Additionally, other non-aviation vehicles and equipment
subject to SPCC requirements are given exemptions due to their excellent history
of handling fuel spills, while the aviation industry, which has a comparable if not
better record, isn’t provided these exemptions. Overall, NATA is supportive of the
efforts made by the EPA to mitigate the impact the SPCC rules could have on the
aviation industry, and looks forward to working with the Agency to further clarify
some key issues that currently remain unresolved.
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HISTORY

Regulations providing for secondary containment to prevent fuel spills have been
in effect since 1974, with the passage of the Clean Water Act. In July 2002, the EPA
issued proposed revisions to its oil spill prevention programs in a proposed rule
known as the Spill Prevention, Control and Countermeasure (SPCC) rule. Included
in the SPCC rule was a clarification in the definition of a mobile fuel truck used
for refueling aircraft at an airport. The new rules classified mobile refueling vehicles
as “mobile or portable storage containers” which would make them subject to SPCC
regulations.

There has been considerable debate as to whether this classification of a mobile
fuel truck as a storage container is a new or existing regulation. The EPA contends
that mobile refuelers in use at airports have always been classified as portable fa-
cilities and have thus been covered under the SPCC regulations since the original
1974 rule. The EPA makes this claim despite the fact that the Agency has never
taken any enforcement action against a mobile refueling truck until recently. The
aviation industry asserts that the revisions to the SPCC rule in 2002 constituted
a reinterpretation of existing regulations. Such a reinterpretation should be subject
to a separate rulemaking process, with the appropriate opportunities for industry
groups to comment on the proposed changes. To the EPA’s credit, the NPRMs re-
leased earlier this month provide the opportunity for all affected to comment on the
proposed rule.

Prior to the release of the SPCC NPRMs on December 2, the aviation industry
was extremely concerned with the EPA’s lack of communication with officials at the
Department of Transportation and Federal Aviation Administration regarding the
matter. While the EPA and DOT operate under a series of agreements regarding
jurisdiction over certain parts of the airport, the industry found it alarming that the
two agencies were not relying on the expertise each other had in drafting rules that
would not impede airport operations. While we have received word that the FAA
was consulted very late in the rulemaking process, the industry feels that the FAA
and EPA should have been working together from the beginning.

To discuss the economic and logistical effects of the proposed SPCC rules, NATA
teamed with other aviation industry stakeholders to bring a collective message to
the EPA regarding the rule. A coalition comprising representatives from NATA, the
Air Transport Association of America (ATA), the American Association of Airport
Executives (AAAE), and the Airports Council International—North America (ACI-
NA) was formed to advocate before the EPA and Congress the consequences of the
SPCC rules.

After several aviation-fuel providers were visited by their local EPA regional of-
fices and threatened with fines for non-compliance of the SPCC rule (while negotia-
tions with the EPA were ongoing), the aviation coalition began taking their message
to Capitol Hill. To date, approximately a dozen U.S. Representatives and Senators
have written the EPA questioning the necessity of requiring mobile refuelers to be
parked in special secondary containment areas. Just last month, in legislation to
fund the Department of Transportation for the 2006 fiscal year, Congress included
language encouraging the EPA to work with the DOT “to establish reasonable meth-
odfs olf compliance for the [SPCC] requirements as they relate to on-airport mobile
refuelers.”

ARE FUEL SPILLS A SIGNIFICANT PROBLEM?

Mobile refuelers in use at airports currently adhere to a strict inspection regimen
designed to ensure the integrity of the fuel tanks to prevent them from leaking or
spilling fuel onto the ground. The design and construction of all mobile refuelers fol-
low DOT guidelines and are tested to certify compliance with environmental emis-
sions standards. Moreover, virtually all mobile refueling vehicles are equipped with
a number of safety devices to prevent fuel spills and leaks, and also to minimize
the risk of fire. Airport refuelers are equipped with systems including emergency
cut-off switches, interlock systems to prevent movement of the vehicle without the
proper stowage of equipment and over-fill prevention valves. Refueling vehicles also
contain protections such as “dead-man” switches, over-pressure cut-off valves and
the capability to isolate individual system components.

In addition to the numerous safety precautions and redundancies in use on a mo-
bile refueler, there is also a strong economic incentive for operators to conserve as
much fuel as possible. Fuel is the most profitable and sometimes only commodity
for an airport business, and it makes no sense for a fuel provider to not care about
protecting fuel from leaks and spills. With the price of jet fuel having increased dra-
matically in recent years, it makes even more sense that the provider make sure
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that every gallon of fuel he or she has purchased makes it into the aircraft rather
than spilled onto the airport tarmac.

Over the last few years, NATA has implemented a program encouraging ramp
safety for its member companies. The program, known as NATA Safety 1st, encour-
ages standardized training and procedures for line service personnel employed on
airport operating areas. The objective of the program is to teach personnel proper
and safe procedures for ground servicing and refueling, towing and handling of gen-
eral aviation aircraft and helicopters. Employees are trained to have a professional
“safety first” attitude. The program has been an overwhelming success, with more
than 8,000 line service technicians of NATA companies attending seminars and par-
ticipating in safety training.

The aviation industry as a whole has also worked together to guard against fuel
spills. The Air Transport Association has specifications regarding quality control for
fuel handling, titled “Spec. 103: Standards for Jet Fuel Quality Control at Airports,”
that are required of any airport in the United States seeking to sell aviation fuel.
Fuel distributors are required to include the specification as part of their handling
manual. The specifications call for daily inspection of the mobile refueler for prob-
lems including cracks, leaks, or any other damage. Every aspect of the refueling ve-
hicle is covered, including tires, hoses, fire prevention equipment, and brakes. It is
mandated that a mobile refueler undergo this rigorous inspection each day before
coming into contact with any aircraft.

The FAA released an Advisory Circular in 2004 accepting a number of industry
publications as a means of complying with FAA regulations pertaining to fire safety
in the safe storage, handling, and dispensing of fuels used in aircraft. A copy of the
AC is attached to my testimony. The FAA included publications from the National
Fire Prevention Association (NFPA), the American Petroleum Institute (API), and
NATA. NATA’s “Refueling and Quality Control Procedures for Airport Service and
Support Operations” is listed as an acceptable means of compliance with FAA regu-
lations. A copy of the publication is attached to my testimony as well.

While it is clear that airport refuelers take extraordinary steps to minimize the
potential for damage caused by fuel spills, the EPA continues to believe that these
trucks are highly susceptible to fuel spills and leakage, even when not in use. We
contend that the EPA is proposing a solution to a problem that does not exist.
Across the entire aviation industry, we do not have one documented case of a fuel
truck spontaneously rupturing or spilling fuel while the truck is not in service,
which is what many of the SPCC provisions guard against. In the rule and accom-
panying guidance released this month, the EPA contends again that they have docu-
mented cases of aviation fuel trucks spilling. However, the Agency has failed to
share these cases with the industry at any time during our discussions on the rule.
I think it would make for much better public policy if the EPA were to share their
documented cases with the industry so we can review the cases and amend industry
standards, if necessary. We have always welcomed the opportunity to work with the
EPA to review the causes of such spills and to come together to reach solutions to
help prevent similar incidents in the future.

TRADITIONAL COMPLIANCE WITH SPCC REGULATIONS

An SPCC plan is a written site-specific spill prevention plan that details a facili-
ty’s operating procedures to prevent spills, control measures to prevent spills from
reaching navigable waters, and countermeasures to contain, cleanup, and mitigate
the effects of an oil spill that reaches navigable waters. The key elements of an
SPCC plan include an identification of the source of possible spills, an identification
of strategies to preclude fuel spillage, the installation of methods of spill contain-
ment and product recovery, and the audition and review of programs to determine
that spill prevention programs are effective.

SPCC plans are necessary for owners or operators of a non-transportation-related
fixed facility that could reasonably be expected to discharge oil into or upon the nav-
igable waters of the United States or adjoining shorelines. SPCC regulations also
apply to facilities that have an aboveground storage capacity of more than 660 gal-
lons in a single container, have an aboveground storage capacity of more than 1,320
gallons, or have a total underground buried storage capacity of more than 42,000
gallons. Some facilities may not fall under regulations if, due to their location, they
are not reasonably expected to discharge oil into navigable waters.

An aviation business’ SPCC plan must meet a number of criteria. The plan must
have full management approval, be kept onsite, and be reviewed and certified by
a Professional Engineer (PE) who has examined the facility. The plan must address
both spill history and spill prediction, i.e. the direction of flow. SPCC plans must



57

be reviewed by management every three years and be revised within six months
(and recertified by a PE) if the facility is modified.

Specifically, an SPCC plan must contain measures to prevent fuel spills, including
drainage control, bulk storage tanks, facility transfer operations, and spill control
e}clluiplment. A facility layout and surface drainage diagram must also be included in
the plan.

THE EPA’S NEW REVISIONS TO THE SPCC RULE

The new NPRMs released by the EPA in early December represent a major
change from earlier EPA policy regarding mobile refuelers and other vehicles oper-
ating on airport runways. The removal of the requirement of “sized secondary con-
tainment” is a great step in the right direction and demonstrates the EPA’s willing-
ness to listen to the industry regarding the impracticability of certain EPA regula-
tions. With the current comment period still open, NATA hopes to further work with
the EPA to discuss some of the outstanding issues and questions we have con-
cerning the new rules and how to best resolve them in both a sensible and environ-
mentally sound manner.

The NPRMs address several aspects of airport operations, and a summary of some
of the provisions and how they relate to aviation businesses is listed below:

Mobile Refuelers

The EPA defines airport mobile refuelers as vehicles found at airports that have
onboard bulk storage containers designed for or used to store and transport fuel for
transfer into or from an aircraft or ground service equipment. The troublesome pro-
visions for refuelers prior to this month’s NPRMs read as follows:

§112.8(c)(2): Construct all bulk storage container installations so that you
provide a secondary means of containment for the entire capacity of the
largest single container and sufficient freeboard to contain precipitation.
You must ensure that diked areas are sufficiently impervious to contained
discharged oil. Dikes, containment curbs and pits are commonly employed
for this purpose. You may also use an alternative system consisting of a
drainage trench enclosure that must be arranged so that any discharge will
terminate and be safely confined in a facility catchment basin or holding
ond.

§112.8(11): Position or locate mobile or portable oil storage containers to
prevent a discharge as described in §112.1(b). You must furnish a secondary
means of containment, such as a dike or catchment basin, sufficient to con-
tain the capacity of the largest single compartment or container with suffi-
cient freeboard to contain precipitation.

The new EPA proposal effectively exempts airport mobile refuelers from both of
the above provisions. These provisions were the most contentious in our discussions
with the EPA, as they would have cost tens of thousands of dollars for airport busi-
nesses and required fuel providers to construct specialized areas of the airports to
park the fuel trucks when they were not in service. Such areas would have reduced
the already constrained space on the airport operating area (AOA) and many air-
ports have no space at all in which to construct these facilities. Furthermore, the
increased traffic of having fuel trucks driving back and forth to these areas in-
creased the likelihood of safety incidents during daily airport operations. Also, hav-
ing trucks loaded with fuel parked in relative proximity to each other would provide
an inviting target for terrorists seeking to cripple the aviation system in the United
States.

The NPRM took these concerns into account and did away with the sized sec-
ondary containment requirements that caused so much alarm in the industry. We
are very appreciative of the EPA’s efforts to listen to and address the industry’s con-
cerns on this important matter.

Although the requirements of sized secondary containment have been eliminated,
the NPRMs do not exclude mobile refuelers from general containment requirements
listed in §112.7(c) and §112.8(c) of the SPCC rule as they relate to bulk storage and
transfers to the vehicles. General secondary containment requirements include, as
noted in §112.7(c), “Provide appropriate containment and/or diversionary structures
or equipment to prevent a discharge” The rule states that “at a minimum, you must
use one of the following prevention systems or its equivalent dikes, berms, or retain-
ing walls sufficiently impervious to contain oil; curbing, culverting, gutters, or other
drainage systems; weirs, booms or other barriers (such as drain plugs); spill diver-
sion ponds; retention ponds; or sorbent materials.” Other general provisions in the
regulation require integrity testing of aboveground storage tanks, and training and
response plans in the event of an oil discharge.
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As you can see, the SPCC regulations offer a number of options for mobile re-
fuelers to comply without resorting to the sized containment area. Many refuelers
already use some of the prevention systems described in the regulation. The revi-
sions proposed in the NPRMs are far more reasonable than those originally pro-
posed by the EPA in 2002.

While the requirements of “general secondary containment” do provide a variety
of ways to comply, the broadness of the provision also leaves many unanswered
questions. We support the flexibility in having so many different compliance mecha-
nisms, but are eager to hear more from the EPA on how the Agency will enforce
these regulations. The guidance for EPA regional inspectors issued by the Agency
to accompany the NPRMs is vague and leaves many of the terms undefined. We
have concerns that without more structured guidance for EPA inspectors, the in-
spectors will have more autonomy to enforce the regulations at their will. We have
already dealt with problems where EPA regulations are enforced differently depend-
ing upon in which region an airport is located and, without more defined guidance
to EPA inspectors, we expect this practice to continue.

Small Facilities

One of the chief concerns regarding the SPCC regulations was their dispropor-
tionate detrimental effect on smaller businesses and smaller airports. These busi-
nesses were ill equipped to comply with some of the costlier provisions of the SPCC
rule. The Small Businesses Administration (SBA) Office of Advocacy has remained
a loyal advocate for the small businesses affected by this rule, especially those in
the aviation industry. We commend the SBA Office of Advocacy for its tireless sup-
port of NATA businesses during this process.

After listening to the SBA and other representatives of small businesses, the EPA
has now issued proposals that seek to offer relief for smaller facilities that are under
the jurisdiction of the SPCC rule. The new proposal allows a “qualified facility” to
self-certify its SPCC plan in lieu of certification by a Professional Engineer (PE). A
“qualified facility” is a facility subject to the SPCC requirements that (1) has a max-
imum total facility oil storage capacity of 10,000 gallons or less; and (2) has had
no reportable oil discharge as described in §112.1(b) of the SPCC rule during the
10 years prior to self-certification. If the facility has been in operation for less than
ten years, then it must have had no reportable oil discharge during its entire ten-
ure.

The EPA states that in addition to the smaller fuel storage capacity, a discharge
history is a “reasonable indicator of a facility owner’s or operator’s ability to develop
an SPCC plan for the facility without the involvement of a PE.”

This provision will save small facilities thousands of dollars in consultant fees and
certification costs by allowing them to avoid the use of a PE. Such a proposal is rea-
sonable and alleviates many of the concerns held by smaller airports and aviation
businesses prior to the release of the NPRM. However, the facilities are offered no
exceptions to any SPCC regulations if they decide to use this option. Facilities self-
certifying themselves cannot claim exemption from SPCC rules for impracticability
reasons or any other factor.

Oil-Filled Equipment

The EPA defines oil-filled equipment as “equipment which includes an oil storage
container (or multiple containers) in which the oil is present solely to support the
function of the apparatus or the device. Oil-filled operational equipment is not con-
sidered a bulk storage container, and does not include oil-filled manufacturing
equipment.” Examples of oil-filled operational equipment include, but are not lim-
ited to, hydraulic systems, lubricating systems, gear boxes, machining cooling sys-
tems, heat transfer systems, transformers, circuit breakers, electrical switches, and
other systems containing oil to enable the operation of the device. Mobile refuelers
are not considered oil-filled equipment under the SPCC rule.

The EPA’s proposal offers many exemptions to the SPCC rule for oil-filled equip-
ment. The Agency states that the operators of such equipment, mainly used in utili-
ties, have strong economic incentives to prevent power outages, to discover and re-
spond to an outage, and to correct the conditions that produced the outages (an oil
leak) as quickly as possible. In addition, the Agency stated that oil-filled operational
equipment is often subject to routine maintenance and inspections to ensure proper
operations, and is designed, constructed, and maintained according to specifications
for its particular operation, and that construction materials are corrosion-resistant.

The NPRMs provide several alternatives for owners of oil-filled equipment to com-
ply with the SPCC regulations. Owners and operators of facilities where qualified
oil-filled equipment is located have the alternative of preparing an oil spill contin-
gency plan and a written commitment of manpower, equipment and materials, with-
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out having to determine that secondary containment is impracticable on an indi-
vidual equipment basis. Additionally, owners and operators of facilities where quali-
fied oil-filled equipment is located may establish and document an inspection or
monitoring program for this equipment to detect equipment failure and/or discharge
in lieu of providing secondary containment for qualified oil-filled operational equip-
ment. The proposal also eliminates the current requirement for individual imprac-
ticability determinations for oil-filled equipment at a facility that has had no report-
able discharges during the 10 years prior to the plan certification date or since be-
coming subject to the SPCC requirements if the facility has been in operation for
less than 10 years.

These changes to the original SPCC proposals again represent a reasonable ap-
proach by the EPA to provide methods of compliance that do not place an undue
burden on the industry, yet provide sensible, environmentally sound procedures. All
airports use some oil-filled equipment in some capacity, and these revisions alleviate
many concerns among those in the industry.

Motive Power

Certain motive power containers are exempted from the SPCC rule as well. Mo-
tive power containers are defined as onboard bulk storage containers used solely to
power the movement of a motor vehicle (i.e. fuel tanks), or ancillary onboard oil-
filled operational equipment (i.e. hydraulics and lubrication systems) used solely to
facilitate its operation. This exemption from the SPCC regulations does not apply
to a bulk storage container mounted on a vehicle for any purpose other than
powering the vehicle itself (i.e. a tanker truck or mobile refueler). The EPA defines
a “motive power container” as an integral part of the motor vehicle, providing fuel
for propulsion or providing some other operational function, such as lubrication of
moving parts or for operation of onboard hydraulic equipment. Examples of motive
power vehicles include, but are not limited to, buses, recreational vehicles, some
sport utility vehicles, construction vehicles, aircraft, farm equipment, and
earthmoving equipment. Other airport equipment, including snowplows, deicing ve-
hicles, and aircraft tugs are not addressed in the proposed amendments.

While motive power is not addressed specifically in the SPCC regulation, some ve-
hicle fuel containers may fall under the definition of a “bulk-storage container” in
§112.2, while the onboard lubrication system may be considered oil-filled operational
equipment. The EPA states that it recognizes that the requirements of the rule, es-
pecially specifically sized containment, are not practicable in most cases, and in fact
the Agency never intended to regulate motive power containers. The EPA noted that
although the equipment is exempt, oil transfer activities occurring within an SPCC-
covered facility would continue to be regulated. The example provided by the EPA
is when an airport mobile refueler transfers oil to a motive power tank, it is subject
to the general secondary containment requirements because it does not occur across
a loading/unloading rack.

The aviation industry greets the exemption of motive power from the SPCC regu-
lations with a sigh of relief. Earlier EPA statements offered up the possibility that
all motive power, including large aircraft, would be subject to SPCC rules. This clar-
ification and exemption of motive power is most helpful to the industry.

Extension of Compliance Deadlines

Originally, the amendments to the SPCC rule first published in 2002 had set 2006
as the final deadline for SPCC compliance. Facilities subject to the rule would have
to incorporate a plan developed by February 2006 and have the plan fully imple-
mented by August 2006. The new NPRMs extend the deadlines for compliance until
k())ct(illoer 31, 2007. All affected facilities must have a plan certified and implemented

y then.

It is unclear, however, whether the extension applies to the aviation industry and
to mobile refuelers specifically. In claiming that mobile refuelers have been subject
to SPCC rules since the 1970s, the EPA is hinting that there will be no additional
time for refuelers to comply and that EPA inspectors are free to immediately begin
auditing airport operations. The aviation industry has long disputed the claim that
mobile refuelers have always been covered, noting that the 2002 revisions con-
stituted a reinterpretation of the definition of a mobile refueler.

It is imperative that the EPA grant aviation businesses the opportunity to take
the time to develop a comprehensive SPCC plan that takes into account the new
guidance issued by the Agency. It takes a significant amount to time for airports
to complete the certification process and then implement their plans. The EPA
should absolutely cease any enforcement until airports have the opportunity to de-
velop and implement an SPCC plan.
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CONTRADICTIONS IN EPA POLICY

While the new SPCC rules on the surface seem reasonable, the NPRMs do contain
a number of contradictions in EPA policy regarding mobile refuelers. For instance,
the EPA offers exemptions to certain facilities from SPCC rules based on the facili-
ties’ history of oil discharges, exempting those that have not had any spills in the
last decade. While those facilities are offered exemptions, the aviation industry,
which has an exemplary record of handling fuel spills, is not offered the same ex-
emptions. Shouldn’t the EPA at least consider expanding the “history test” when ex-
amining the necessity for secondary containment regulations?

Additionally, the EPA asserts that the utility industry’s oil-filled equipment is
“subject to routine maintenance and inspections to ensure proper operation, and is
designed, constructed, and maintained according to specifications for its particular
operation and construction materials are corrosion-resistant.” The Agency also
states that the utilities have an “economic incentive” to prevent an oil spill. Here,
the EPA fails to recognize that aviation businesses at airports have the same eco-
nomic incentives and similar design, construction and maintenance stringencies re-
garding mobile refuelers. While NATA is encouraged by the EPA’s overall approach
to the SPCC rule, these are questions we feel need to be asked of the EPA in regard
to its policies on oil spills and prevention.

CONCLUSION

After years of discussion with the EPA and appeals to Members of Congress and
other Administration officials, we are pleased that the Agency has listened to our
concerns and released a proposed rule that appears practical and thoughtful. Al-
though several questions remain and the rule appears to offer contradictory rea-
soning for its policies, these NPRMs are much closer to the aviation industry’s goals
than proposals of years past. We commend the EPA for taking our positions into
account in drafting this rule. As the comment period moves forward and the Agency
seeks comments on the proposed amendment, we will be happy to continue to ad-
dress our thoughts and concerns with the EPA. We are hopeful that this rule will
help reopen a dialogue between the industry and the EPA on how to reach the best
possible policy. In the meantime, we hope that the Agency opts to include aviation
facilities in the extension to 2007 offered by the rule. Such an extension will provide
the appropriate opportunity for all affected airports to design, certify and implement
an environmentally rigorous spill prevention plan.

The aviation industry is committed to maintaining the environmental integrity of
airports throughout the country. We recognize the sensitive environmental concerns
that both the government and the public share regarding the role of the airport in
the community. We feel that the best way to achieve a policy that benefits all stake-
holders is to strengthen the government-business relationship. Such a relationship
offers many opportunities for both parties to make our aviation system even better
than it is today.

I thank you for the opportunity to testify, and would be happy to answer any
questions you may have.

RESPONSES BY JAMES COYNE TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. In your statements during the hearing, you discussed the need for
flexibility in airport management in moving mobile refuelers around a facility, the
concern about having all such trucks go to a berm location. You also mention that
the EPA suggested in their proposal that this is not workable. It seems that your
issues regarding mobile refuelers should be resolved with the EPA proposal. Can
you clarify?

Response. The EPA proposal issued on December 2 of last year is a great step
forward in the right direction. Removing the requirements of “sized secondary con-
tainment” for airport mobile refuelers was the largest point of contention between
the aviation industry and the EPA. However, there are still some questions that re-
main with the EPA’s proposal. The NPRM does not specifically state whether the
extension provided to qualified facilities until October 31, 2007, applies to the avia-
tion industry. The industry asserts that such an extension should apply, noting that
the original 2002 revisions to the SPCC program issued by the EPA constituted a
reinterpretation of the definition of a mobile refueler. Allowing aviation fuel pro-
viders an extension until October 2007 will also result in more environmentally
sound solutions to preventing oil spills, as facilities will have more time to budget
properly and develop SPCC plans that focus on the long-term environmental health
of the airport, rather than a short-term solution to meet an immediate deadline.
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Additionally, while refuelers are exempted from “sized containment” require-
ments, they are still subject to “general containment,” which is far more reasonable,
although the term is loosely defined. While NATA appreciates the flexibility offered
by the loose definition of general containment, the association does have concerns
that the vagueness of the term may give individual inspectors more power in decid-
ing whether a facility has properly complied with the SPCC program.

NATA would also like the EPA to consider applying exemptions provided to other
equipment that share many of the same characteristics as mobile refuelers to the
aviation industry’s mobile refuelers. For example, certain facilities are exempted
from SPCC rules based on the facilities’ history of oil discharges. Those that have
not had any spills in the

last decade are exempted. The aviation industry, which has an exemplary record
of handling spills, is not offered those same exemptions. Other equipment is exempt-
ed from SPCC rules due to the “economic incentive” of conserving fuel. Aviation fuel
providers should be considered for a similar exemption, given the fact that fuel is
a precious commodity and aviation businesses cannot afford to lose large amounts
of fuel due to spillage.

Question 2. Mr. Coyne, in your testimony, you seem to suggest that it would be
appropriate for small facilities, which may or may not have any technical expertise
on hand regarding oil spill containment, to make technical judgments regarding
“Impracticability” or “environmental equivalence.” You heard the testimony stating
that the self-certification option adds a significant liability to small business. Has
NATA evaluated the liability impacts for small airports of the self-certification op-
tion as proposed and the self-certification option as you believe it should be drafted,
and if so, what were the results?

Response. To date, NATA has not conducted a study examining the liability im-
pacts for small airports and operators that choose to self-certify. Prior to the publi-
cation of the NPRM in December 2005 governing the SPCC program, there was no
indication from the Agency that self-certification for small facilities would be an op-
tion.

NATA appreciates the flexibility offered by the EPA in allowing small airports
and operators to self-certify their SPCC plans if they so choose, but encourages all
the association’s members who qualify under the regulations to employ the services
of a Professional Engineer (PE). Given the already high insurance rates faced by
most airports and operators following the 9/11 attacks, the association is confident
that most operators will use a PE to certify their facilities rather than incur the
increased liability from self-certification.

Question 3. In your testimony you reference letters of support sent by several
members of Congress. Can you please provide the committee with copies of these
letters?

Response. Copies of the letters have been sent to the committee by both fax and
e-mail.

STATEMENT OF RICHARD OWEN, DIRECTOR, CHS, INC

Mr. Chairman, members of the committee, I am pleased to be here today rep-
resenting the Agriculture Coalition on Spill Prevention Control and Countermeasure
(SPCC). My name is Richard Owen, and I am a third-generation wheat farmer from
central Montana. I farm 2200 acres of non-irrigated wheat, feed barley, malt barley,
waxy barley and safflower in rotation. I also serve as a director for CHS, the coun-
try’s largest farmer-owned cooperative, which is headquartered in St. Paul, Min-
nesota, and includes over 325,000 farmer owners.

The Agriculture Coalition, which includes organizations representing farmers, co-
operatives, and related businesses, welcomes the Environmental Protection Agency’s
(EPA) continued efforts to address the concerns of agriculture as part of its Decem-
ber 2005, proposed rulemaking. However, we continue to have concerns with both
EPA’s existing regulations as well as this latest proposal.

In reviewing the history, we do not believe that the original EPA regulations,
which became effective in 1974, were ever intended to apply to farms and ranches.
Many farmers and ranchers in fact only became aware of such requirements when
EPA issued its amended regulations in 2002.

Under EPA’s existing 2002 regulations, any facility, including farms and ranches,
as well as farmer cooperatives other agribusinesses, with aggregate storage of 1,320
gallons of oil (which is defined as oil of any kind) is required to:

(A) Have an amended oil spill prevention plan, certified by a professional
engineer, by February 17, 2006; and
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(B) Implement that plan by August 18, 2006. This includes: (1) develop an
oil spill plan, and have it certified by professional engineer, (2) build sec-
ondary containment - such as berms or drain basins, (3) construct fences,
(4) provide lighting, (5) employ monitoring devices, and (6) perform tank in-
tegrity testing and meet several other requirements. Imagine fencing whole
farms or running wire to remote sites for monitoring across many miles to
reach other small refueling sites.

According to a recent USDA study, which I would like to submit for the record,
such requirements would impact nearly 70 percent of all farms and many farmer
cooperatives and other agribusinesses. For farmers alone, the cost would be approxi-
mately $4.5 billion. For many farmers, the burden of such additional costs would
be devastating. Moreover, such requirements are extremely impractical in many
cases given the unique characteristics of farming in general. This is especially true
for farms which are made up of multiple parcels and include lands that are non-
contiguous and nonadjacent, and where you may have several tank sites. As part
of its study, USDA found that 47 percent of the farms that responded in the survey
have multiple sites, on average 6, which are located an average of 4.1 miles, not
feet or yards, away from the main fueling sites. In addition, many agricultural fuel
tanks do not stay full year-round as do industrial tanks for which this rule was
originally designed. For example, fuel tanks for irrigation pumps stand empty many
finonths of the year and during pumping operations are constantly being drawn

own.

Finally, the same USDA study also found there is little justification for such re-
quirements in view of the fact that agriculture has a spill history of less than 1 per-
cent.

In my case, these regulations would also apply to me since the storage on my farm
consists of 3,000 gallons of diesel fuel and 1,200 gallons of gasoline, which triggers
EPA’s current aggregate threshold of 1,320 gallons.

Given this history, the potentially huge cost, the difficulty with compliance due
to the nature of agriculture and farming, and the lack of data to indicate there is
a problem, we continue to believe a strong case can be made that farmers and
ranchers should be exempt from such requirements. That said we have been work-
ing with the EPA in good faith for the past 3 years in support of a more workable
and realistic approach to address the concerns of agriculture under the 2002 rule.

Specifically, we have recommended a separate definition for farms and ranches re-
lating to the term “facility” be established - one that reflects their unique character-
istics. A farm or ranch, including those comprised of multiple parcels and/or non-
contiguous or nonadjacent lands, should not be considered a single facility under the
regulations. Each field or parcel where tanks are located should be considered sepa-
rately and not simply combined and aggregated.

We have also suggested to EPA a tiered approach to compliance, based on wheth-
er the amount of oil storage on a site specific basis exceeds a threshold trigger. Ap-
plying a single, inflexible concept of an “aggregated facility total” to trigger compli-
ance may make sense for a large terminal, but it makes no sense in the case of a
farm or ranch that may have multiple fueling sites spread out across several miles.

We have also urged EPA to further delay implementation of its SPCC regulation
given the fact that it would be impossible in most cases for farmers to meet the ex-
isting February and August 2006 deadlines for compliance.

As part of its December 2005, proposal, EPA has announced an indefinite exten-
sion for compliance with its 2002 regulations for all farms with an aggregate storage
capacity of 10,000 gallons or less until more information can be collected and ana-
lyzed to determine if differentiated SPCC requirements may be appropriate. For
farms and ranches with aggregate oil storage over 10,000 gallons, EPA has proposed
that the compliance dates be extended to October 31, 2007.

While the 10,000 gallon trigger is a significant improvement over the current
1,320 gallon trigger, we are concerned that farms would still be subject to compli-
ance based on the establishment of an “aggregate” trigger for the entire farm rather
than on a site by site basis. In addition, given the huge cost as well as imprac-
ticality of its SPCC regulations in many cases, we believe EPA should exclude all
farms from its requirements pending further review and that it adopt a more flexi-
ble and workable approach that fully addresses the concerns of agriculture as we
have outlined.

In addition, we continue to be concerned over the potential impact and cost of
?uch regulations on many farmer cooperatives and other agribusinesses that serve
armers.

Again, on behalf of the Agriculture Coalition, we appreciate the opportunity to
testify before the committee on this important and costly issue. We look forward to
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working with you as well as EPA to address the concerns of agriculture, while con-
tinuing to meet important environmental objectives.
Thank you.

RESPONSES BY RICHARD G. OWEN TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. USDA conducted a survey of farmers on the SPCC rule. Can you ex-
plain to the Committee, based on the USDA’s information, how many farmers are
il;r‘lp.all{():ted by the SPCC rule and how many farms have spilled a reportable quantity
of 0il?

Response. USDA’s 2005 study, entitled “Fuel/Oil Storage and Delivery for Farm-
ers and Cooperatives,” indicated that over 70 percent of all farms surveyed and
many farmer cooperatives and other agribusinesses will be impacted by the current
SPCC rule. Based on the survey results, USDA estimated that 487,343 farms na-
tionwide would be impacted at a total cost of $4.5 billion based on an average cost
of $9,215. While this by itself represents a huge cost, the Agriculture Coalition be-
lieves this may be conservative.

The USDA study found little justification for these SPCC requirements in view
of the fact that agriculture has a spill history of less than 1 percent.

Question 2. According to EPA’s 1995 survey data, farms have on average less than
10,000 gallons of throughput volume. EPA further estimates that for facilities with
approximately 10,000 gallons throughput, 0.03 gallons of oil spill. EPA’s data also
found that the average quantity of oil discharged from a farm (a total of 50 inci-
dents) was just over 1,000 gallons with all but 7 gallons being contained within sec-
ondary containment. The discharges mostly reached land and soil, not navigable wa-
ters.

Further, in his analysis of EPA’s data, Dr. Corbett argues that “—the total petro-
leum usage by the agriculture sector indicates that farms store, transfer, and use
about the same quantity oil products as the Nation’s commercial sector, or about
half as much oil as the electric power industry.” However, his own charts show that
in fact while oil production and farms make up the greatest percent of SPCC regu-
lated facilities, they actually have fewer spills when one compares their percent of
SPCC related oil spills to the number of SPCC related facilities. Farms, according
to his chart, make up about 37 percent of the regulated community and have about
10 percent of its spills. Whereas most other industries have a greater percent of
SPCC spills than they do SPCC facilities. For instance, manufacturing has nearly
45 percent of the spills but only 5 percent of the facilities.

Based on this data, do you think EPA should extend any flexibility it offers in
the December 2005 rule to all farms?

Response. Yes. While the 10,000 gallon threshold proposed by EPA in their De-
cember 12, 2005 proposal is a significant improvement over the current 1,320 gal-
lons, this tankage threshold number is not necessarily applicable to farms. While
the Agriculture Coalition on SPCC supports EPA increasing the threshold in the
proposed rule, we have concerns with the 10,000 gallon trigger because it was estab-
lished only to remain consistent with those in other EPA regulations related to oil
discharges, like the National Oil and Hazardous Substances Pollution Contingency
Plan (National Contingency Plan or NCP) and does address the typical dispersion
of storage tanks in agriculture. The NCP was developed in 1968 as a response to
a massive oil spill from the oil tanker Torrey Canyon off the coast of England. Revi-
sions to the NCP, of which the most recent was finalized in 1994, were again in
response to a massive spill, this time the Exxon Valdez. Given its unique fuel dis-
persion characteristics and lack of any significant spill history, the agriculture in-
dustry cannot be compared to the spills of huge oil tankers. Before any rule is ap-
plied to our industry, EPA must evaluate the threat (if any) we present and estab-
lish rules applicable to the industry, which includes appropriate triggers.

EPA’s 2005 Proposed Rule grants farms with 10,000 gallons or less of storage
AND a spill plan, an indefinite extension of compliance deadlines. Farms with
10,000 gallons or less with no plan and farms with more than 10,000 gallons of stor-
age will not be afforded the indefinite compliance extension deadline. The relief pro-
vided by this indefinite extension is minimal as most farming facilities were un-
aware that the SPCC rule even applied to them. Also, the Coalition maintains that
if EPA, in its own words, “believes that the unique characteristics of farms pose par-
ticular challenges to SPCC compliance and that further consideration of the require-
ments as they relate to farms is warranted,” that consideration and further inves-
tigation should be applied to all farms of any size. I am also disturbed that EPA’s
1995 survey data upon which so much of the analyses are based is by its own ad-
mission in the proposed rule, very poor.
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The more recent 2005 USDA study sharply contradicts EPA’s earlier analysis.
Again, it also indicates there is less than a one percent spill history with regard
to agriculture. In addition, a survey conducted by the Agricultural Retailers Associa-
tion (ARA) in 2005 of agricultural retail dealers and distributors showed data simi-
lar to that collected by USDA.

In addition, EPA’s 10,000 gallon trigger as applied to agriculture is based on an
aggregate measure of all storage tanks and their capacity on a farm (which often
include multiple parcels of land that are nonadjacent and noncontiguous, sometimes
separated by roads, etc. and multiple tank locations at a significant distance from
each other). Accordingly, any threshold trigger should be established on a site-by-
site basis.

RESPONSES BY RICHARD G. OWEN TO ADDITIONAL QUESTIONS FROM SENATOR
JEFFORDS

Question 1. The 1973 SPCC regulations were applied purely on a threshold basis
any type of facility meeting the threshold for quantity of petroleum products on site
was regulated. On what basis do you assert that the 1973 regulations were never
intended to apply to farms?

Response. Neither the 1973 EPA Regulation or the 1971 Memorandum of Under-
standing between the U.S. Department of Transportation (DOT) and EPA upon
which the 1973 regulation followed, contains any specific reference to farm or farm-
ing operation. Nor do they include any reference to the term farmer or agricultural
producer. There is no record as far we can determine of any action at that time to
apply such regulations to farms. In fact, as USDA’s report indicated, the majority
of farmers surveyed were unaware of such regulations.

Question 2. Can you describe in more detail the type of storage on your property
for example, do you hold fuels in one location? Are they located in separate tanks
separated by large distances? For what purpose are you storing such significant
quantities of fuel?

Response. With regard to my farming operation, storage of fuel is in two different
sites, the largest amount of fuel being 3000 gallons. It is uncommon that more than
one or two thousand gallons are stored for a long period of time because of use soon
after the tank is filled. The second set of two tanks is 100 feet away from the larger
one and is currently used to store aviation gasoline. No more than 600 gallons are
typically stored for a long period of time. The fuel tanks are all aboveground and
in exﬁellent condition with the area kept clean at all times. There has never been
a spill.

Significant quantities are stored when producers try to purchase fuel when prices
are low. Some producers save as much as two or three thousand dollars at a time
because they are capable of buying larger amounts at relatively lower prices.

Question 3. What is your opinion of the mobile equipment exemptions included
in the EPA’s proposed rule?

Response. The Agriculture Coalition on SPCC fully supports the EPA’s proposal
to exempt motive power and the proposal that these motive power containers do
NOT count towards the aggregate facility capacity. We would fully support EPA ex-
tending a similar exemption to home heating oil storage located at a farm facilities
main site, but which is used for the residential property at the site.

Question 4. You did not speak at all in your testimony to environmental risk. Can
you describe why fuel stored at agriculture sites would pose any less risk than fuel
stored at another site? Are there protections inherent to farms that you believe re-
duce the risk to waters, which are often located adjacent to farms?

Response. According to USDA’s analysis, there is very little environmental risk
associated with agriculture. In fact, USDA’s survey of farmers indicates there is less
than a 1 percent spill history in excess of 1,320 gallons.

There are a number of factors that help contribute to agriculture’s low risk with
regard to potential oil spills. Farmers have a strong vested interest in protection
and prevention efforts, as well as environmental stewardship, because they (1) re-
side on the land and (2) they are dependent on the land for their current and future
livelihood. They also can ill afford the cost and disruption of their farming operation
as a result of any tank rupture or spill. Storage tanks are also subject to regular
and constant inspection, are often separated and dispersed (an average of 4.1 miles
apart as noted on page 12 of the USDA study) rather than concentrated in one loca-
tion, and are not generally as heavily utilized because of the seasonal nature of pro-
duction agriculture. Geographic location and concentration in rural areas, along
with the dispersed nature of tank locations, also reduces risk. It’s also highly un-
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likely that multiple tanks that are widely dispersed are going to rupture simulta-
neously; this also means there is less likelihood of a concentrated spill in the remote
case of a potential rupture and even less chance of any health risks.

Question 5. Are you aware of any analysis that evaluates the degree of change
in the amount of risk to the food supply should oil-contaminated water be used for
irrigation purposes?

Response. No.

STATEMENT OF RIKI OTT, PH.D., AUTHOR AND MARINE TOXICOLOGIST

Thank you for inviting me to testify on oil spill prevention standards.

My name is Riki Ott. I have a masters and doctorate in marine toxicology with
a focus in oil pollution. I was on the scene before, during, and after the infamous
Exxon Valdez oil spill. I am a 20-year resident of Cordova, Alaska. At the time of
the oil spill, I was a commercial salmon fisherman in Prince William Sound. After
the pink salmon and herring populations collapsed, unexpectedly, in 1992 and
1993—along with Cordova’s economy, I retired from fishing to focus on helping re-
build my community.

I have since co-founded three nonprofit organizations to deal with lingering social,
economic, and environmental harm from this spill (www.alaskaforum.org,
www.copperriver.org, www.orafoundation). I've also written a book on the legacy of
the Exxon Valdez oil spill (Ott 2005).

The lessons from our tragedy apply to spills of any size as well as public health
and the environment. I would like to share three lessons with this committee and
explain how each relates to the SPCC proposed rule. These lessons are:

-0il is far more toxic than we thought.
-Prevention is critical.
-Better, safer cleanup products need to be used.

1. OIL IS FAR MORE TOXIC THAN WE THOUGHT.

A paradigm shift in the scientific understanding of oil toxicity has occurred since
passage of the Clean Water Act (CWA) and the Oil Pollution Act of 1990 (OPA 90).
It is important to realize the limitations of the 1970s science. This science is based
on standard laboratory bioassays, using single species, exposed for 96 hours to only
the Water Soluble Fraction of crude oil. Based on these studies, scientists thought
toxic components of oil evaporated quickly and sub-lethal effects were limited to in-
vertebrates, and occurred at exposure levels of parts per million. This 1970s science
u}rllderpins the risk assessment assumptions used by the EPA in its proposed rule
change.

The collapse of pink salmon and Pacific herring stocks in Prince William Sound
was a tipping point for science, because the reality of what was occurring in the
Sound—that is, long-term harm from the 1989 spill—did not match the 1970s un-
derstanding that oil only caused short-term harm.

To determine what was going on in Prince William Sound, interdisciplinary teams
of scientists conducted four ecosystem studies from 1993 to 2001. These complex
studies were conducted in the field, using lab tests to interpret and/or validate field
findings. The ecosystem studies used multiple species over multiple generations and
focused on a particularly toxic fraction of crude oil called polycyclic aromatic hydro-
carbons or PAHs. PAHs were largely ignored by the 1970s science.

As a result of the ecosystems studies, scientists now realize that crude oil is 1,000
times more toxic than previously thought. In many of the birds, fish, and mammals
studied, 1-20 parts per billion PAHs were found to impair reproduction, disrupt im-
mune system function, and generally decrease overall fitness (health) of individuals,
resulting in declines of localized populations (Bodkin et al. 2002; Carls et al. 1999,
2002; Esler et al. 2000, 2002; Golet et al. 2002; Matkin et al. 1999; Thomas and
Thorne 2003; Trust et al. 2000).

Further, these effects are still happening in areas once heavily oiled. Only 7 of
28 species are listed as fully recovered by the Exxon Valdez Oil Spill Trustee Coun-
cil (EVOSTC 2002). After 16 years, there is relatively fresh, toxic oil still on the
beaches, and it is still bioavailable (Carls et al. 2001; Short et al. 2004), much to
the amazement of scientists and disappointment of residents. I have a sample col-
lected this past summer that I'll pass around when I'm done. The emerging para-
digm is summarized in an article in Science in December 2003 (Attachment 1: Pe-
terson et al. 2003)

Findings in medical science support the new paradigm and show that low levels
of PAHs also harm public health. For example, medical doctors link low levels of
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PAH exposure with asthma, depression, and chemical sensitivities (Ashford and Mil-
ler 1998). In 1999 the EPA added 22 PAHs in crude oil to its list of persistent, bio-
accumulative, toxic pollutants. This list includes lead, dioxin, mercury, PCBs, and
DDT and now PAHs (U.S. EPA 2000).

This relates to today’s hearing because the 1990s science on oil toxicity supplants
the 1970s science and changes the risk assessment equation. Oil is more toxic than
we thought. Since oil exposure causes greater known risk to the public and the envi-
ronment, we need to increase, not decrease, spill prevention standards to reduce the
likelihood of spilling it.

2. PREVENTION IS CRITICAL.

Another reason to maintain strong standards for spill prevention is industry’s
general inability to contain and clean up spilled oil. The public has witnessed, time
and again, industry’s inept fumbling ever since England’s Torrey Canyon spill (in
1968). Even one of the most technologically sophisticated companies in the world
only managed to recover a small fraction of what was spilled in Prince William
Sound (Ott 2005; Spies et al. 1996).

The size of the spill doesn’t matter. The 1,000-gallon spill in Puget Sound, Wash-
ington, (2004) oiled hundreds of miles of coastline, while the massive Exxon Valdez
oiled thousands.

This relates to today’s hearing because the EPA’s proposal to lower the threshold
for spill planning and prevention essentially guarantees the small facilities will
have more spills. Why? Because less liability equates to more spilled oil.

The National Research Council found that for tankers, oil spillage dropped off sig-
nificantly after 1991, following passage of OPA 90 (2002). Industry watchers at-
tribute the reduced spillage to preventative measures and increased industry con-
cerns over escalating financial liability (de Bettencourt et al. 2001). As one senior
U.S. Coast Guard officer put it, the “requirement for some ships to assume a higher
level of financial liability for spilling oil has likely had a greater impact on reducing
the amount spilled than the plethora of ’command and control 'regulations that (pre-
ceded or) followed OPA 90” (Elliott 2001, 31).

Reducing oil spills and oil pollution is a matter of making the polluter pay. Oil
companies are experts at externalizing costs to society and the environment. Spill
cleanup involves high costs to society because taxpayers foot the bill and because
cleanup workers risk their health to deal with hazardous waste cleanups, including
ohl f§pills. Facility owners should be held responsible for spill prevention not exempt-
ed from it.

3. BETTER, SAFER CLEANUP PRODUCTS NEED TO BE USED.

The third reason for maintaining strong oil spill prevention standards is that,
when oil does spill, industry’s preferred method of cleanup is chemical products.
This often creates more problems than is solves, because cleanup products often con-
taiél industrial solvents to dissolve oil and grease and, thus, are environmental haz-
ards.

One dispersant that was used during the Exxon Valdez cleanup is Exxon’s Corexit
9527, which contains an OSHA human health hazard called 2-butoxyethanol.
Exxon’s Material Safety Data Sheet for Corexit 9527 states: “Prevent liquid from en-
tering sewers, watercourses, or low areas. Contain spilled liquid—" (Exxon 1992).
This product was sprayed on water and beaches during Exxon’s cleanup. It is cur-
rently stockpiled in Alaska, California, Washington, Hawaii, Texas, Florida, New
York, and Puerto Rico and likely other places.

How is this allowed? The EPA maintains a schedule of chemical products for use
in the National Oil and Hazardous Substances Pollution Contingency Plan. The
EPA only screens products for effects on animals and the environment-not humans.
Yet, it’s not just the environment that’s at risk when chemical products are used,
it’s spill responders and the public in places where drinking water or land may be-
come contaminated. Evidence of sick workers from the Exxon Valdez cleanup sug-
gests it’s time to include effects on humans in product assessment (Ott 2005).

There are no guarantees that the products are safe for the environment either
(Attachment 2: Nichols 2001). Products are designed for specific purposes; however,
the EPA admits its system is rife with abuse: “misuse . . . may cause further harm
to the environment than the oil alone” (ibid., 1481).

For example, during the Exxon Valdez cleanup, dispersants designed for open
water use were applied directly on beaches, despite voluntary guidelines adopted by
the Alaska Regional Response Team (1989) through a consensus process with stake-
holders that dispersant use was not recommended on beaches and in nearshore
areas.
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Other problems with the Product Schedule that should concern this committee
are:

-A loophole in subpart J, which allows South Louisiana crude to be mixed 50:50
with Prudhoe Bay crude so dispersants will meet the EPA’s minimum 45 percent
effectiveness threshold for product listing (Nichols 2001). This creates an illusion
tllllatddispersants work and eliminates industry incentive to develop ones that actu-
ally do.

-No formal de-listing process in Schedule C, requiring the manufacturer to notify
the EPA when products are no longer manufactured, and to provide a written expla-
nation for the de-listing. This is like discovering a product is dangerous, but never
publicly announcing its recall, or the reasons for the recall, so the public is unaware
of any health risk from use or exposure.

-No requirement to test stockpiled product periodically to ensure effectiveness.

This relates to today’s hearing because it is cheaper for industry to throw chem-
ical products at spilled oil than to prevent the spill from happening in the first
place. Reducing spill prevention standards is another example of externalizing costs
to the public because it virtually ensures more cleanup products will be used.

To summarize, I've addressed three reasons for maintaining strong oil spill pre-
vention standards, based on direct experience in dealing with an oil spill. First, oil
is more toxic than we thought; second, oil is nearly impossible to contain and clean-
up once it does spill; and third, the chemical cleanup products introduce more risk
for spill responders, the public, and the environment. All of what I've discussed is
covered in my book (Ott 2005), which I would like to leave with this committee.

I urge this committee to reject the EPA’s proposed rulemaking to lower standards
for spill prevention for small facilities.

Thank you for the opportunity to testify.

RESPONSES BY RIKI OTT TO ADDITIONAL QUESTIONS FROM SENATOR JEFFORDS

Question 1. Can you describe your reaction to the proposal by some in industry
that the Clean Water Act’s definition of navigable waters should be narrowed, there-
by limiting the facilities that would be required to have an SPCC plan, as well as
removing general Clean Water Act protections from many wetlands, tributaries, and
streams? Is it appropriate for a change of this magnitude to be negotiated as part
of a settlement with a single party?

Response. Industry would like to dismantle the Clean Water Act and has grown
quite bold under this Administration. Wetlands, tributaries, and streams provide
critical habitat for many sensitive species. Wetlands also filter water, providing a
critical cleaning function that could easily be overwhelmed. Think of trying to
dredge a wetland to clean it of deposited pollutants like occasionally must be done
in harbors! The CWA was designed to protect critical habitat and habit function for
all Americans. It would be tragic and a blow to the public trust if something as basic
as clean water protection was ‘sold down the river’ for one party in a settlement.

Question 2. Can you respond to Mr. Cummings suggestion that despite the fact
that secondary containment is the best protection for spills from oil tanks, marginal
crude oil wells should receive differential treatment under the SPCC rule?

Response. Marginal oil wells should NOT receive differential treatment under the
SPCC rule. This is a problem we encounter all the time in Alaska when oil wells
end their peak production years and start to wind down or, conversely, when new
“marginal” fields are first developed. It seems one of the first cost cuts in “marginal”
fields is environmental costs such as spill prevention measures. An oil spill from a
“marginal” field costs the same to the public and the environment as a spill from
a productive field! If the field is too “marginal” to do business in an “environ-
mentally sound manner” as the industry likes to claim it does, then the company
should do business elsewhere. Some costs, such as environmental and public protec-
tion, cannot be cut and must be a part of doing business.

Question 3. Can you describe again your thoughts regarding the EPA’s testimony
that they did not consider the evolution of the science regarding oil spill impacts
and clean-up when making this SPCC proposal?

Response. I was literally shocked when the EPA stated that they had not consid-
ered the new science when making their ruling. As a member of the public, I cer-
tainly assume that the EPA is following, knows about, and uses the most current
science in its proposals and rule-makings. EPA’s rules and proposals are only as
good as the science and models that these decisions are based upon.

The risk assessment model is deeply flawed enough—with its outdated reliance
upon only one chemical at a time and exposure to a 70 kg person (presumed male).
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In fact, the question of whether the regulatory system is too lax was covered in a
four-part series in the Wall Street Journal last year! (P. Waldman 2005, “Common
industrial chemicals in tiny doses raise health issues. Advanced tests often detect
subtle biological effects; Are standards too lax?” 7/25/05, Al.) Lax standards allow
activities that are dangerous to the public health and the environment—but this
problem is certainly compounded by not using the most current science to boot! As
you know, the cost-benefit analysis, then, factors in the “cost” of public health and
the environment against the benefit the industry will provide. The cost-benefit anal-
ysis relies on the risk assessment to provide accurate costs.

In this case, the new oil toxicity science adds significantly to the risk side of this
equation as the science shows that oil is much more toxic than we thought from
the 1970s science. Therefore, this added risk needs to be factored into the cost-ben-
efit analysis for the SPCC proposal. The added risk to the public and the environ-
ment means that the industry (or party) must show much more benefit in order to
counter balance this added risk. I certainly didn’t see enough benefit to justify gut-
ting the Clean Water Act.

STATEMENT OF JAMES J. CORBETT, PH.D., ASSISTANT PROFESSOR, MARINE POLICY
PROGRAM, GRADUATE COLLEGE OF MARINE STUDIES, UNIVERSITY OF DELEWARE

Good morning, Mr. Chairman and members of the committee. I am James J.
Corbett, Jr., Assistant Professor in the College of Marine Studies at the University
of Delaware. The College of Marine Studies is an interdisciplinary unit that con-
ducts research and education regarding fundamental and applied problems in envi-
ronmental science and policy. The college mission is to provide better understanding
of oceanic, geologic and atmospheric systems and to inform society about human im-
pacts on the environment. My research develops and applies tools and analyses to
help reveal and evaluate technology-policy alternatives related to energy, environ-
ment, and transportation. Additionally, I have experience as a practicing profes-
sional engineer (PE) who certified Spill Prevention, Control, and Countermeasures
(SPCC) plans, and experience as an operating engineer of facilities and ships that
store, transport, and handle oil. The opinions I offer to you today are based on my
review of the proposed regulations, on research studies showing that policies aimed
primarily at one aspect of a situation often produce unintended consequences, and
on how multiple stakeholders focus technology-policy debate on issues of central im-
portance.

SUMMARY OF CONCERNS WITH PROPOSED CHANGES

Spill Prevention Control and Countermeasures (SPCC) Plans serve to protect the
public and our environment from oil discharges and spills. Landside runoff and dis-
charges currently release significant amounts of oil into our waterways and their
tributary streams, watersheds and groundwater connections.!

SPCC Plans also protect businesses, both small and large, from the direct cleanup
costs and liability for damages. Oil spills and discharges from routine operations im-
pair our Nation’s fertile land, the water network that gives it life, the living eco-
systems impacted by oil toxicity, and the public health. The costs of preparing SPCC
plans, including the costs of maintaining their certification through training and
periodic review, afford businesses the benefits of fewer spills, better control of rou-
tine discharges, and countermeasures that may contain spills within the facility, in-
stead of polluting a facility’s neighboring communities and environment. In other
words, SPCC plans are recognized successes at minimizing the burden of oil spills
to business and society, because they reduce the risk—both the likelihood and the
consequences—of oil spills.

From a policy perspective, good environmental regulation reduces impacts and
costs of pollution that are external to a facility’s normal operation—this remains an
explicit purpose of the original SPCC plan requirements. The EPA’s SPCC regula-
tions (and OPA 90) successfully required that facilities internally cover the costs of
protecting the environment and public from oil spills, because businesses must bear
the costs of a certified SPCC plan and bear the costs of spill cleanup if the plan
fails. In this regard, a good SPCC plan is more cost effective through prevention,
control, and countermeasures within a facility than the direct and indirect costs of
responding after a spill.

EPA’s proposed revisions raise the question whether it is more beneficial to act
to prevent an event or to respond afterwards [U.S. Environmental Protection Agen-

1See http://oils.gpa.unep.org/facts/source.htm, and http://www.offshore-environment.com/
oilpollution.html for links to many sources.
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cy, 2005]. In fact, some of the proposed changes appear to reduce or defer indefi-
nitely the burden of spill prevention for some facilities. EPA’s proposed SPCC revi-
sions use a rationale that argues it is better for small facilities to bear the greater
burden of liability without adequate spill prevention measures. Specifically, I have
three major policy concerns:

1. Preventing spills appears in the revised rule to be less important for smaller
facilities. Without a risk-based justification, this provision implies that only facilities
large enough to afford spill prevention plans should be asked to do them, while leav-
ing smaller facilities exposed to the risk of higher cleanup and liability costs. The
proposed rule does not consider properly that higher overall risk to public health
and the environment may be associated with facilities exempted in the revision.
More frequent (if smaller volume) spills and discharges can occur from smaller fa-
cilities, contrary to EPA’s summary statements.

2. The rule indefinitely allows agricultural facilities to avoid SPCC plan compli-
ance, even though spill prevention may better protect rural, farming areas of our
Nation that are more connected to our environment and our food supply than many
commercial facilities that must complete SPCC plans. If agricultural oil storage and
handling facilities are among the smallest, most distributed facilities addressed by
the SPCC rule, they are also among those that may impact most our groundwater,
irrigation networks, wetlands, and navigable waterways.

3. The proposed revisions weaken certification requirements by relying less on
independent, professional expertise. The justification appears to be that SPCC plans
can be obtained by industry at lower cost, without a convincing argument that the
public receives equivalent protection from the risk of spills, or any other public ben-
efit in tradeoff. Justifying self-certification of SPCC plans on the basis that no spills
occurred in the past decade is like allowing me to write prescriptions for my child,
instead of requiring a physician’s examination and judgment, because she hasn’t
had a serious illness in the past ten years. It provides no public guarantee, or suffi-
cient requirement, that the person certifying the plan posesses education, profes-
sional qualifications, and the commitment to public safety that professional engi-
neering licensure requires.

The remainder of my testimony discusses these points in greater detail.
EXEMPTING SMALL FACILITIES REDUCES PROTECTION WITHOUT REDUCING COSTS

It is not clear that EPA is correct in its claim that it significantly reduces “the
burden imposed on the regulated community in complying with the SPCC require-
ments, while maintaining protection of human health and the environment.” EPA
claims that a key limitation in their recent analysis is lack of data on regulated fa-
cilities. However, EPA uses its own 1995 survey data [U.S. Environmental Protec-
tion Agency, 1996a; U.S. Environmental Protection Agency, 1996b], collected for the
specific purpose of reviewing the efficacy of the SPCC regulation. These data provide
significant evidence that SPCC plans effectively reduce the burden of spill liability
for facilities and that SPCC plans may protect small facilities more than larger
ones.

EPA’s survey analysis “revealed that compliance with the SPCC provisions re-
duces the number of spills, spill volume and the amount of oil that migrates outside
of the facility’s boundaries. It also indicated that compliance with one SPCC provi-
sion serves as a general indicator of a facility’s awareness of the importance of other
spill prevention and control measures” [U.S. Environmental Protection Agency,
1996a; U.S. Environmental Protection Agency, 1996b]. This reduces the liability
small businesses face if a spill occurs.

EPA’s proposed rule quotes their SPCC survey report claiming that facilities with
larger storage capacity are likely to have a greater number of oil spills, larger vol-
umes of oil spilled, and greater cleanup costs.2 Indeed, actual data from the SPCC
survey shows significantly different costs on a per gallon spilled basis. EPA data
show that with an SPCC plan, small facility spills cost less per gallon to clean up
than large facility spills.

EPA survey data shows that an SPCC plan reduces cleanup costs and that small-
er facilities face lower cleanup costs than larger facilities, even on a per gallon
spilled basis. This is because with an effective SPCC plan, spills are smaller, less
frequent, and better contained within the facility. In exempting small facilities from
plan requirements, the proposed rule states that “small facilities no longer required
to have SPCC plans are still liable for cleanup costs and damages.” Strangely, this

2This conclusion appears not to be based on predicted total costs from a statistical regression,
which presented very similar cleanup costs per gallon, usually ranging between $0.16 and $0.21
per gallon.
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justification suggests that exposing small facilities to the direct and liability costs
of larger spills is better than requiring SPCC plans to protect the public and the
environment through prevention of spills, or through controls and countermeasures
to minimize them and confine them to the facility. EPA’s rationale argues that soci-
ety and businesses are better off paying for the consequences of spills from small
facilities rather than preventing them.

DELAYING AGRICULTURAL FACILITY COMPLIANCE IS INADEQUATELY JUSTIFIED

Quoting from a current report by USDAS [U.S. Department of Agriculture, 2004]:

“Energy is used directly in agriculture for a range of purposes, including operating
vehicles and irrigation pumps, and controlling indoor temperatures of greenhouses,
barns, and other farm buildings. Crop production requires a large amount of liquid
fuel for field operations. Most large farms use diesel-fueled vehicles for tilling, plant-
ing, cultivating, disking, harvesting, and applying chemicals. Gasoline is used for
small trucks and older harvesting equipment primarily. Smaller farms are more
likely to use gasoline-powered equipment, but as farms get larger they tend to use
more diesel fuel. In addition, energy is used in some operations to dry crops such
as grain, tobacco, and peanuts; and livestock operations use energy to operate var-
ious types of equipment.”

EPA’s own “survey data indicate that two industries (Farms and Oil Production)
constitute about 80 percent of the SPCC-regulated universe. Manufacturing, Trans-
portation, and Gasoline Stations/Vehicle Fueling constitute the next 12 percent of
facilities. All other industries combined make up the remaining 8 percent.” EPA also
notes that “while farms may comprise a sizable portion of the SPCC-regulated uni-
verse, [farms that would require SPCC plans] represent only a small percentage (8
percent) of the farms in the United States. Farms in general have smaller storage
capacity, fewer tanks, and lower throughput levels than other types of facilities”
[U.S. Environmental Protection Agency, 1996a; U.S. Environmental Protection
Agency, 1996b].4 One may presume that these represent the 8 percent of farms at
highest spill risk, or at least that these store, transfer, or use the most oil. This in-
formation is summarized in Figure 1.
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Figure 1. Percent of Industry Meeting SPCC Storage Criteria by Industry Sector

Figure 1 suggests that farms may not be disproportionately burdened compared
to other industries. However, such a conclusion should consider the oil spill risk
from agricultural SPCC facilities compared to SPCC facilities in other sectors. My
estimate in Table 1 of the total petroleum usage by the agriculture sector indicates

3: Chapter 5: Energy Use in Agriculture, http://www.usda.gov/oce/gcpo/ghginventory.html,.
4See http://www.epa.gov/oilspill/spceref.htm, specifically http://www.epa.gov/oilspill/pdfs/pap—
risk.pdf.
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that farms store, transfer, and use about the same quantity oil products as the Na-
tion’s commercial sector, or about half as much oil as the electric power industry.

Table 1. Summary of Petroleum Usage® by Sector (10° metric tons)
Average % of Total
Annual Petrojleum
US Petroleum Consumption
C P 1985 | 1996 1999 | 2000 | 2001 | 2001 {1995-2001)
Residential 333 36.4 35.2 36.2 359 359 4.2%
Commercial 182 19.0 165 | 182 182 2.1%
Industrial” 1327 | 1414 | 1 1327 | 1338 1295|  162%
“Agricultire® Ul a0 s a0 Ml ire ey
Transportation 544.9 | 5588 5937 | 611.3 | 818.3 | 618.3 69.6%
Electricity Generation 211 228 2860 36.5 338 318 356 3586 3.6%
U.8. Territories 15.3 13.8 14.8 16.6 174 18.0 18.5 18.5 2.0%

a.  Derived from CO, totals for pcrrolemr; from Table 1-11 and Table 2-3 [Environmental Protection Agency,

2003], using an average petroleum carbon content of 86%.

b. Industrial petroleum use includes agricuitural use; agricultural petroleum consumption was deducted from

the total.

More directly, the 1996 Survey data can be used to compare SPCC facilities by
sector as part of the set of all facilities covered by SPCC requirements. This is
shown in Figure 2, which plots the percent of regulated facilities and the percent
of reported spills by sector. In this figure, farms appear to be ranked third among
SPCC-facility spills by sector, behind only manufacturing and oil production. Based
on the survey data, EPA may be deferring indefinitely the compliance requirements
for those farms where an SPCC plan made the most positive difference. Survey data
indicate that less than 2 percent of all agricultural spills in facilities with SPCC
plans escape secondary containment; this demonstrates that control and counter-
measures in SPCC plans for farms are nearly as effective as SPCC plans are for
the electric power sector.
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Figure 2. Comparison of SPCC facilities (1991, 1996) and the percent of all spills from in EPA’s 1996 survey
{US Environmental Protection Agency, 1996a; US Environmental Protection Agency, 1596b}.

Is the indefinite deferment of compliance requirements justified for facilities in
one sector, but not for other sectors with similar oil consumption and/or spill rates?
Potential spill consequences from agriculture may directly damage our crop lands,
water irrigation networks, groundwater aquifers, and associated wetlands and wa-
terways. EPA’s proposed rulemaking doesn’t consider that consequences from agri-
cultural spills to rural ecosystems may be greater than consequences of commercial
sector spill in more urban regions.

PROFESSIONAL ENGINEER CERTIFICATION VERSUS SELF-CERTIFICATION

Exempting some facilities from PE certification of an SPCC appears counter to the
justifications for other exemptions from PE certifications, such as industry exemp-
tions for mechanical and electrical engineers. Moreover, exempting PE certification
from SPCC plans on the basis of cost (or regulatory burden) may increase the risk
of spills from self-certifying facilities where managers without engineering training
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and/or technicians do not possess a standard professional knowledge base, ascribe
to a professional code that places public protection highest, or share individual legal
liability for their judgments.

Self-certification of SPCC plans for smaller facilities appears similar to an indus-
try exemption for other engineering documents and plans, but it is not. Industry ex-
emptions have been generally provided to unlicensed, practicing engineers who are
directly employed by the company for which they provide engineering services.?
Such exemptions have been justified for the following reasons:

1. Engineering services provided within a company for the company’s benefit (e.g.,
revenue and profit) do not present a conflict of interest between an engineer’s inde-
pendent judgment and his/her loyalty to the company.

2. The business assumes direct responsibility as employer for the quality of the
unlicensed engineer’s work; this provides the company with motivation to hire and
train well-qualified engineering employees.

3. Therefore, when the best engineering judgment of the employee engineer is ex-
ercised, there is reasonable assurance that both the company’s and individual’s in-
terests are served.

Unlike engineering services provided by an unlicensed employee under the indus-
try exemption, required SPCC plans serve the public goal of protecting the environ-
ment. EPA appears to misapply the logic behind industry exemptions or they ignore
the real and potential conflicts of interest inherent in their self-certification pro-
posal. Unlicensed employees are not protected if they attempt to “protect the public”
in opposition to their employer’s economic motivations. (Licensed professional engi-
neers within the same company may face similar potential conflicts, but may be less
influenced by virtue of their license and code of conduct requirements “to protect
and safeguard the health, safety, welfare, and property of the public.”)

The possibility that an owner/operator without proper engineering skills will self-
certify a facility presents even greater concern. In this case, the possibility of a con-
flict of interest that puts the public at risk is compounded because the public has
no assurance that judgments made to self-certify the SPCC plan are founded in the
qualifications and training of the individual owner/operator. Many owner/operators
may make adequate judgments based upon experience or because their facility has
avoided spills in the recent past. However, the proposed rule provides no way of as-
sessing an manager’s contribution to a spill free past at a facility; in short, the pro-
posltled revision cannot assure the public that the environment is protected from oil
spills.

FURTHER ANALYSIS IS MERITED FOR PROPOSED SPCC REQUIREMENTS

There is a need for better risk-based analysis before EPA relieves the burden of
regulation (i.e., costs) to oil storage and transfer facilities without considering prop-
erly how this burden shifts to the public. Environmental consequences may not be
primarily influenced by spill size, but by spill impacts. The SPCC Facility Survey
Analysis presents graphs of simplified statistical relationships that may be mis-
leading, given that the statistical regressions for small facilities appear systemati-
cally biased. More importantly, these data appear to only represent costs of spills
from facilities with certified SPCC plans; spill costs from SPCC-exempt facilities
could be much greater than facilities where certified SPCC plans helped minimize
the frequency and size of spills—and therefore the liability and clean-up costs to
those facilities.

This is partly acknowledged within the EPA analysis of their survey data; the re-
port states “if small facilities, for example, are assumed to be less aware of the NRC
and the Clean Water Act reporting requirements (due to limited resources for exam-
ple), then these facilities would be less likely to have spill records in ERNS and the
results of the comparison described above would be biased downward.” However,
underreporting is not the only threat to validity of EPA’s conclusions. The survey
data summarized in the analysis reveals bias in the derived statistics for smaller
facilities. In fact, it appears from the data that some smaller facilities have more
and larger spills than the simplified statistics predict. Using actual versus predicted
data reinforces that exempting smaller facilities may be inconsistent with the goal
to reduce the risk of spills.

An analysis of the data summarized in EPA’s survey confirms a more important
fact about oil spills. Plotting EPA’s survey data for costs of clean up per gallon and
per spill reveals that the cost of cleaning up most oil spills is not proportional to
the gallons of oil spilled or number of spills; rather, costs are more related to clean-

5Mechanical Engineer magazine http://www.memagazine.org/backissues/may99/features/
tolicense/tolicense.html.
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up efforts and restoring the impacted environment. In other words, where a small
amount of spilled oil fouls a local environment and impacts water, soil, and living
ecosystems, a larger spill may cause proportionally less damage and can cost less
per gallon to clean up. This general fact is not new, and is not limited to land-based
oil facilities covered under OPA 90 and the Clean Water Act; a similar conclusion
was reached by a study for the National Academy of Sciences in Special Report 259
[Tikka et al., 2001], which simulated physical impacts from various volumes of
spilled oil under a variety of oil tanker spill scenarios.
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ADDITTIONAL STATEMENT OF JAMES J. CORBETT, JR., P.E., PH.D., ASSISTANT
PROFESSOR, UNIVERSITY OF DELAWARE

In December 2005 testimony to the U.S. Senate Committee on Environment and
Public Works http://epw.senate.gov/hearing statements.cfm?id=249640.1 provided
initial comments on the potential problems with the proposed SPCC rule amend-
ments. I attach my testimony here, and submit additional comments that suggest
a more effective strategy to meet the small business administration goal to relieve
regulatory burden without weakening the public protections that SPCC require-
ments provide. These additional comments are based on a thorough review of lim-
ited data obtained since that testimony, but may not include all the information
available to EPA or other stakeholders.

THE PROPOSED RULE PROVIDES SIGNIFICANTLY FEWER BENEFITS TO SMALL
AGRICULTURAL OPERATIONS THAN EPA PROPOSED RULE AND OTHERS ESTIMATE.

Since my testimony before the U.S. Senate Committee on Public Works and Envi-
ronment, I reviewed a copy of the survey analysis prepared for the National Council
of Farm Cooperatives (NCFC) submitted as part of senate testimony by Mr. Richard
G. Owen, Director, CHS, Inc.; he refers to this as the USDA study and I will refer
to this as the NCFC survey analysis [Crooks et al., 2005]. My motivation was to
help address Senator Inhofe’s question at the end of the hearing about whether
EPA’s data or the USDA survey data were correct regarding the percent of farms
that may be subject to SPCC requirements due to their oil storage volumes. The
survey sample obtained by the NCFC survey is useful, but needed to be adjusted
to remove sample bias and better represent the overall farm population; this was
Not done in the survey report or analysis. Essentially both conclusions seem wrong:
1) More than 8 percent farms will be subject to SPCC rules than the 1996 EPA data
suggest, and 2) Far fewer farms will be benefited than the USDA Survey conclu-
sions that nearly 70 percent of farms will have to comply.

The percent of farms subject to current SPCC rules is less than 70 percent. As
shown in Table 1, the total number of farms according to USDA greatly exceeds the
total number of farms considered by the NCFC survey as the population potentially
subject to SPCC regulations. Footnote 3 of their survey analysis implies that the
more than 766,000 farms they excluded from their survey may not be subject to
SPCC rules because they may be “hobby farms.” I am not convinced that this is
true; but if true and if “hobby farms” generally store less than 1,320 gallons, then
the maximum percent of farms subject to the rule would be 64 percent. And since
only those agricultural facilities storing more than 1,320 gallons but less than
10,000 gallons would “benefit” from the delayed compliance, the proposed rule-
making clearly affects fewer than 70 percent of farms.

Somewhere between 23 percent and 35 percent of farms appear to be subject to
the SPCC requirements (storing more than 1,320 gallons). Using standard tech-
niques to weight survey results for population demographics, the survey data ob-
tained by NCFC can be corrected to estimate the number of farms that actually
store oil in quantities that make them subject to current SPCC regulations. The ac-
tual percentage will depend on how closely farmers harvesting rice, corn, soybeans,
wheat, and cotton are representative of all other farmers. (Note that the NCFC
analysis clearly states that its survey sample did NOT include all farms with har-
vested crop land, and no livestock ranches. The NCFC analysis used a list from
USDA’s Farm Service Agency that included ONLY rice, corn, soybeans, wheat, and
cotton farmers.) The lower bound conforms to the implicit assumption in the USDA
analysis (footnote 3) that only the 1.36 million farms with harvested crop land
would require SPCC plans; I would not recommend this assumption for a best esti-
mate without additional data on those farms and ranches that the USDA survey
ignored. Clearly, more farms appear to be subject to SPCC rules than the 8 percent
estimated by earlier EPA studies. The population-weighted summary in Table 2
makes the assumption that farms outside the survey population are similar to those
surveyed, suggesting that 33 percent of all farms may require SPCC plans; this rep-
resents my best estimate without better survey data.

In other words, most farms (between 65 percent -77 percent) are not subject to
current rules, at all. Moreover, since those farms storing more than 10,000 gallons
of oil would not be exempt or deferred from any requirements under the proposed
changes, EPA’s proposed rulemaking will relax SPCC requirements for less than 33
percent of farms (using Table 2 and Figure 1). If the NCFC survey assumption im-
plicit in footnote 3 is valid (that “hobby farms” are not subject to SPCC rules be-
cause they are not commercial or because they generally store less than 1320 gal-
lons), then the proposed rulemaking relaxes SPCC requirements for less than 19
percent of farms.
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Table 1. Summary of USDA Farm Popuiation and NCFC Survey Data
AliFarms | Farms Considered to Survey Respondents Farms Outside Survey
(USDA) be Represented by {Classified Erroncously
Survey 23 Hobby Farms)
Size (acres) Number Number Percent Number Percent Number Percent
less than 200 1,447,708 816,713 38% 107 7% 630,995 30%
201 to 500 340,637 264,131 12% 230 15% 76,506 %
501 to 1000 149,029 134,118 6% 302 20% 1Mon 1%
more than 1000 191,608 147,646 7% 892 58% 43,962 2%
total | 2,128,982 | 1,362,608  64% | 1,331 100% | 766,374 36%

Fewer than 28 percent of farms would be able to defer spill prevention require-
ments under the proposed rule changes. Ignoring whether deferment applies only
to a subset of farms storing less than 10,000 gallons but more than 1320 gallons,
the NCFC survey data can be used to estimate the number of farms potentially sub-
ject to the deferment provisions in the proposed rulemaking. As shown in Figure
1, there is clearly a relationship between the size of farm and quantity of oil stored.
While all farm sizes surveyed identified some farms that stored less than 1320 gal-
lons, farms less than 200 acres are more than three times more likely than larger
farms to be exempt from current rules already. More to the point, fewer than
410,000 of farms (<28 percent) store between 1320 gallons and 10,000 gallons. (Ig-
noring what NCFC refers to as “hobby farms” reduces the estimated percent of
farms that could defer SPCC requirements to only 19 percent of all farms.) Even
assuming that decreased spill prevention afforded these farms some potential “ben-
efit” from indefinite deferment under proposed rule changes, more than half of these
farms are larger than 200 acres and may not be small businesses.

The proposed rule may delay compliance for less than 19-28 percent of all farms.
According to the question exchange between Senator Thune, of south Dakota, and
Mr. Thomas Dunne, Acting Assistant Administrator, Office of Solid Waste and
Emergency Response, US EPA, farms that are not yet in compliance would not qual-
ify for the deferment from SPCC planning requirements. My impression is that very
few farmers have achieved compliance with current SPCC regulations; therefore
even fewer farms may be “benefited” if the question exchange between Mr. Dunne
and Senator Thune was accurate. I would request that EPA provide information
clarifying this,
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Some states may realize much greater impact from the proposed rule changes
than others, and farms in some important agricultural states may be much less af-
fected than claimed. Using the same standard survey techniques to re-weight biased
survey samples for their populations, a state-by-state picture of the potential impact
of the proposed rulemaking is possible. This would require that the national (and
regional) survey data was representative at each state level-a condition not in evi-
dence in the NCFC survey analysis. However, for illustration purposes, I used the
national summary of the NCFC survey data to consider expected differences among
a few agricultural states (the four most discussed during the Senate Hearing). Fig-
ure 2 shows that the NCFC survey data (national average) poorly represents three
of the four states considered. Specifically, the NCFC data underestimates smaller
farms in California and Delaware, and overestimates the number of smaller farms
in Montana. (Coincidentally, the national-level NCFC survey data respectively
underestimates and overestimates these states by about 20 percent those farms
smaller than 200 acres.) The NCFC national-level most closely represents farms in
Oklahoma, and underestimates USDA farm populations for smaller farms by about
10 percent.
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Figure 2, Cumulative Distribution of Farms by Size, Comparing National
USDA Dats, State USDA Data, and National NCFC Data.

The avoided costs calculated as “benefits” in the NCFC survey analysis are not
easily reproduced, contain apparent error, and are based on survey responses that
cannot be verified through independent estimates. It appears that only costs of Pro-
fessional Engineering (PE) certification should be considered for smaller (non-farm)
facilities, since the SPCC plan and all ofits other requirements would still apply (al-
beit without independent verification or enforcement value). Potential reduction in
PE certification costs may only apply to the 19 percent-28 percent of all farms that
store between 1320 and 10,000 gallons if they fully prepare SPCC plans but self-
certify. This percentage is an upper bound, since some of these farms likely comply
already with SPCC requirements and would not need recertification unless they
change their facility design or operation. The number of farms with reduced compli-
ance costs may be fewer still, since those farms are not yet in compliance, and (ac-
cording to Mr. Dunne’s answers to Senator Thune’s questions) these farms would
not qualify for the deferment from SPCC planning. I would like to get more informa-
tion clarifying this. In any case, the NCFC survey estimates appear to be calculated
inappropriately from data on total SPCC plan costs for all farms, and the survey
sample biases are not corrected for the population of farms.

Because of the non-uniformity of farms storing quantities that may qualify for in-
definite deferment, the risk of spills from deferred farms may pose greater threats
to waterways, and other environmentally sensitive areas. The farms most likely to
“benefit” from the proposed rulemaking need to be considered geo-spatially on a risk
basis. Simply using the illustration in Figure 2, one can immediately recognize the
potential for coastal watersheds in California and Delaware to be at greater risk
than Montana and Oklahoma, since these states are likely to have more farms that
qualify for the indefinite deferment of SPCC requirements. In other words, there are
likely to be inequities among the protections required by farms in some states and
these will likely increase risk to some watersheds; without a risk-based analysis at
least state by state, the proposed rule changes may asymmetrically shift the envi-
ronmental risk of oil spills to those most costly to remediate and most important
to prevent. (NOTE: One cannot directly assign oil storage capacities to these data
from the NCFC survey without the assumption that the survey respondents were
representative of each state; given only regional survey results reported in the
NCFC study, no attempt is made here to extend those results to the state level.)

Further analyses of other industrial sectors are needed to support any revisions
to current SPCC regulations, and these need to be risk-based and better designed
than the proposed rulemaking. Similar to the efforts focused on agriculture that are
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discussed above, other sectors should be explicitly studied before the assumption is
made by EPA that simply reducing compliance requirements meets the intent of
SPCC regulations and their originating legislation. These analyses should be geo-
spatial to demonstrate that any inequities arising from less stringent requirements
do not pose greater risk to human health or the environment. Regulatory impact
assessments need to consider not only avoided costs of compliance, but potential in-
creased costs of response to oil spills (both direct and indirect). Small business advo-
cates should consider these carefully for other non-farm sectors before advocating
a set of changes that may not relieve the small business burden.

I am concerned that support of self-certification for SPCC plans may be based on
misplaced confidence in specific industry sectors that receive significant oversight
and attention in many dimensions (e.g., like the oversight air transport receives re-
garding security, environment, passenger comfort, etc.) or it appears based on a mis-
taken belief that industry self regulation is universally effective across all
externalities. With regard to the air transport sector, I think issues of passenger
safety and reliability off light operations may be fundamentally consistent with lim-
ited self regulation in these domains. As I said in my testimony, there is an impor-
tant difference between industry exemptions (or self regulation) where the internal
interests of the industrial organization are clearly aligned with the goals of indi-
vidual managers and the public. In the case of oil spill prevention, these environ-
mental concerns are often (but not always) external to the normal operational mis-
sion of the organization and its people. In other words, there is no reasonable expec-
tation that the market will internalize the external costs of oil spill prevention to
protect the public and our environment; that is why environmental performance im-
provement is often labeled an economic externality.

EPA should provide updated guidance that allows Professional Engineers better
enable the industry to work with licensed professionals to identify innovative and
flexible solutions to impracticable defaults on an individual equipment basis. For ex-
ample, clear guidance can assist the air transport sector and other sectors in ways
that may support a PE’s finding that secondary containment is impracticable on an
individual equipment basis, since the current rule already allows for this. The cur-
rent regulations are not one-size-fits-all. Importantly, there is no requirement under
current SPCC regulations that prohibits facility personnel from preparing their own
SPCC plans; if well-run facilities routinely outsource their SPCC plan preparation
to engineering firms (e.g., in air transport and other highly visible sectors), then
that may be evidence that external expertise for basic plan preparation is less cost-
ly. Indeed, the only cost that would be avoided under the proposed changes is the
cost of PE review and certification, perhaps the least costly part of many facilities’
SPCC plans.

It is the expertise of the individuals involved in preparing, reviewing, and certi-
fying an SPCC plan that ensures the public that a facility without a spill for the
past decade will remain spill free during the next. The purpose of the legislation
behind the SPCC regulations is one of public protection, fundamentally. The funda-
mental and obvious flaw in EPA’s proposed rule with regard to self-certification is
that it does nothing to ensure this expertise in the individuals, falsely assuming
that a spill-free facility will always remain so. As I said in my oral response to Sen-
ate questions, this is like suggesting any individual without a license can safely
drive or repair a car that has been accident free for ten years. I am aware of dozens
of examples where such flawed logic has been exposed through tragedy.

Better strategies are available to assist farms (in particular) and other small busi-
nesses.

Risk of oil spills exists where significant quantities of oil are stored, transported,
and used, and liability remains with the polluter. However, the risk of a spill event
is not uniform; according to EPA data [U.S. Environmental Protection Agency,
1996a; U.S. Environmental Protection Agency, 1996b], the risk is higher when facili-
ties do not have a valid SPCC plan and/or are not following its recommendations
for secondary containment and operator training, etc.

Clean Marina programs offer a better model than the proposed rule changes for
reducing the burden of compliance. To consider PE costs for small facilities, I looked
into the innovative Clean Marina programs for Delaware, Maryland, Connecticut,
and New jersey (at least), where an SPCC template was developed specific to these
similar facilities (for links to these programs, see http:/cleanmarinas.noaa.gov/
marinalinks.htmfl. I found that a PE certification for a small facility that develops
its own plan may range between $1,000 and $5,000 per plan (about 1-2 days work
for a small firm or independent PE). Maryland negotiated lower rates with an engi-
neering firm and directly covers the cost for PE certification on behalf of Clean Ma-
rina members (http:/www.dnr.state.md.us/boating/cleanmarina/): Delaware has fol-
lowed the template, but doesn’t subsidize the PE certification (http:/
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www.dnrec.state.de.us/DNREC2000/P2/Marina/): New Jersey has some information
showing significant improvement in compliance for marinas through outreach
(http://www.state.nj.us/dep/njcleanmarina/).

Agricultural facilities (and small facilities in other industry sectors) may dem-
onstrate substantial similarities in their oil storage facilities and handling practices.
As has been observed for marinas, facilities differ substantially in their primary
purposes (e.g., sailboats, fishing vessels, etc., at marinas; or crop farming versus
livestock ranching). However, there appear to be significant similarities in the quan-
tities of oil stored and handled at different facilities. This suggests that a template
developed with various industry sectors and with PE involvement could reduce sig-
nificantly the cost of compliance, and may attract subsidies or assistance from Gov-
ernment agencies or industry groups. A counter argument that each facility within
an industry sector is unique in its oil storage would provide additional justification
for PE certification (e.g., if wheat farmers stored fuel differently than soybean farm-
ers or cotton farmers). I discussed similar ways to assist farms through USDA as-
sistance with Senate staff in December; flexibility clearly exists under the current
SPCC requirements for a PE to help farms comply without undermining the benefits
of SPCC plan protections.

These proposed rule changes could encourage reconsideration of storage volumes
near 10,000 gallons, and could result in more facilities storing oil to avoid meeting
the 10,000 gallon threshold. For example, a farm with crop land on two sides of a
public road may try to designate each orchard, field, or vineyard as a separate facil-
ity; this could expose more of our fertile land, irrigation systems, wetlands, and wa-
terways to the risk of spills. Under the proposed changes, there is no mechanism
to prevent facilities from working to classify facilities in discrete terms that enable
the wider dispersion of oil storage in units less than 10,000 gallons each. The defini-
tion of a facility must be made clearer (or remain consistent with earlier interpreta-
tions), and EPA should prevent a situation in which businesses may freely redefine
facilities into smaller parcels to avoid proper planning for handling, transfer, and
storage of oil. EPA guidance on facility definition should conform to definitions used
in normal business practices for financial, emergency planning, and other purposes.

To increase flexibility and reduce costs to small businesses, PE certification bur-
den for farms and other sectors may be further reduced by allowing adjacent or col-
lated facilities (e.g., separate farms within a county or watershed) to share the cer-
tification costs if their facilities store and handle oil similarly. In my experience,
larger military installations chose to consider all oil stored with their boundaries in
aggregate to determine whether a plan was required. Separate site plans were pro-
vided for each location in the SPCC plan that independently met the threshold, and
these were grouped by type of operation. This approach allowed military bases to
contain in one plan facilities for on-base restaurant concessions, retail and military
gasoline stations, air transport operations, and leased agricultural lands. This ap-
proach reduces significantly the cost of PE certification by distributing it among co-
operating facilities. Additional guidance would be required from EPA that empha-
sized the SPCC requirements for site-specific annual training, and would likely re-
quire that copies of plans be distributed to each facility (and/or site) within the larg-
er plan. This flexible approach prevents the disaggregating of facilities to avoid spill
prevention planning on the one hand, but enables small businesses to share the
common burden of plan preparation. In general, there appear to be no competitive
reasons that would motivate oil handling at storage in one facility to differ from
other facilities within a business sector; this would therefore help EPA achieve best
SPCC practices within sectors.

The USDA Cooperative Services or other publicly funded industrial advocates
should consider subsidizing resources need by farms to prepare better SPCC prepa-
ration guidance services, including partial or complete funding of expert review of
plans by licensed Professional Engineers. This should also be considered for other
industrial sectors through other Federal or state agencies, as appropriate. This
would help small businesses in more tangible ways than the current purposed rules.
It would also bring many non-complying facilities that are unaware of their status
the help they need to prevent spills, which is the purpose of SPCC regulations and
its legislative mandate.
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RESPONSE OF JAMES J. CORBETT TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. Can you comment on Mr. Coyne’s proposal that individual, small com-
panies, be permitted to self-certify to some of the more flexible requirements of the
SPCC rule such as impracticality and environmental equivalence rather than de-
pend upon the expertise of a professional engineer?

Response. In general, I think Mr. Coyne’s summary of the air transport sector’s
concerns are thoughtful and clearly described. In this regard, I may agree with Mr.
Coyne when he affirms “the EPA’s willingness to listen to the industry regarding
the impracticability of certain EPA regulations.”

Mr. Coyne clearly understands the fuel and oil handling practices and storage fa-
cilities for air transport operations. While I have certified these types of facilities
in military installations as a licensed Professional Engineer, he may have more im-
mediate familiarity with spill prevention measures for commercial air transport.

However, I am concerned that his support of self-certification for SPCC plans may
be based on his confidence in an industry sector that receives significant oversight
and attention in so many dimensions from security to environment to passenger
comfort, or based on a belief that industry self regulation is universally effective.
With regard to the air transport sector, I think issues of passenger safety and reli-
ability of flight operations may be fundamentally consistent with limited self regula-
tion in these domains. As I said in my testimony, there is an important difference
between industry exemptions (or self regulation) where the internal interests of the
industrial organization are clearly aligned with the goals of individual managers
and the public. In the case of oil spill prevention, these environmental concerns are
often (but not always) external to the normal operational mission of the organization
and its people. In other words, there is no reasonable expectation that the market
will internalize the external costs of oil spill prevention to protect the public and
our environment; that is why environmental performance improvement is often la-
beled an economic externality.

More to Mr. Coyne’s point, I would join him in encouraging the EPA to provide
updated guidance that allows Professional Engineers to work with the air transport
sector in ways that may support a PE’s finding “that secondary containment is im-
practicable on an individual equipment basis,” and enable the industry to work with
licensed professionals to identify innovative and flexible solutions to impracticable
defaults on an individual equipment basis. Importantly, there is no requirement
under current SPCC regulations that prohibits facility personnel from preparing
their own SPCC plans; if well-run air transport facilities routinely outsource their
SPCC plan preparation to engineering firms, then that may be evidence that exter-
nal expertise for basic plan preparation is less costly. Indeed, the only cost that
would be avoided under the proposed changes is the cost of PE review and certifi-
cation, perhaps the least costly part of many facilities’ SPCC plans.

However, the purpose of the legislation behind the SPCC regulations is one of
public protection, fundamentally. It is the expertise of the individuals involved in
preparing, reviewing, and certifying an SPCC plan that ensures the public that a
facility without a spill for the past decade will remain spill free during the next.
The fundamental and obvious flaw in EPA’s proposed rule with regard to self-certifi-
cation is that it does nothing to ensure this expertise in the individuals, falsely as-
suming that a spill-free facility will always remain so. As I said in my oral response
to Senate questions, this is like suggesting any individual without a license can
safely drive or repair a car that has been accident free for ten years. I am aware
of dozens of examples where such flawed logic has been exposed through tragedy.

Question 2. Can you describe what the mechanism is in the existing SPCC pro-
gram for the public to obtain some degree of assurance that actions are being taken
to prevent oil spills, how the EPA’s proposed rule alters that process, and what role
enforcement plays in that process?

Response. The only mechanisms in place are Professional Engineering certifi-
cation and the very limited SPCC enforcement functions funded by EPA. The PE
certification is by definition a public assurance, due to the professional expertise,
testing, and oath of a licensed Professional Engineer. While this assurance resides
in a private sector relationship between the facility and the PE, it is founded on
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the public licensure process. This is a parallel process to bar certified lawyers, to
board certified surgeons, and to state certified teaching professionals.

The EPA’s proposed rule undermines the process entirely for facilities storing
1320 to 10,000 gallons. This represents the majority of farm facilities subject to the
SPCC rule and presumably may remove most facilities in other sectors from any
oversight in the public interest by a licensed PE. Most importantly, it replaces a
PE certification with no publicly trusted substitute that is clearly qualified and
dedicated to the public good. The substitute is not even a corporation or supervising
person who must demonstrate design and review expertise; the only substitute is
the facility itself, without regard for the individual expertise of management or po-
tential facility deterioration with age.

Enforcement was discussed in general during the hearing, and I recall that Mr.
Dunne said in questioning that the EPA does fewer inspections today than they did
in the 1980s. I believe that Senator Thune suggested that some 1,100 facilities are
inspected each year, remarking that the chances of being audited by the IRS were
greater than the chances of an enforcement inspection of a regulated SPCC facility.
If the proposed rulemaking removes the PE certification requirement, then in-
creased EPA enforcement would be required to compensate or the public and envi-
ronment will be at even greater risk. This will increase the public costs of EPA en-
forcement, require additional federal budget, and shift what is currently a coopera-
tive and privately internalized cost of PE certification to an adversarial and tax-
payer burden for federal agencies.

Question 3. What effect does the EPA’s proposed rule have on the basic principle
of “polluter pays” as it applies to oil spill prevention and clean-up?

Response. I am not sure that the proposed rule changes the basic “polluter pays”
principle, because current and proposed SPCC regulations do not relieve a facility
of the cost of responding to and mitigating damage from an oil spill. However, the
proposed rule clearly shifts the requirement that a facility fully prepare plans to
prevent spills, to contain them within a facility, and to prepare the best counter-
measures to minimize impacts of a spill. In fact, these proposed rule changes could
less effectively avoid higher costs to a polluter of an unplanned or poorly planned
spill response.

Question 4. Do you believe the EPA’s proposal would create an incentive for larger
facility managers to disperse their oil storage facilities and potentially create more
risk for spills?

Response. I hope that the operating efficiencies of current oil storage facilities
would make such a perverse calculus economically infeasible for most industries.
However, there is no mechanism to prevent facilities from working to classify facili-
ties in discrete terms that enable the wider dispersion of oil storage in units less
than 10,000 gallons each. In fact, I am not sure that any study has ever evaluated
whether the upward shift to a 1,320 lower threshold created more locations with
small tanks in some or many sectors; it could be that we could already observe such
behavior on a smaller scale. In my experience, larger military installations chose to
consider all oil stored with their boundaries in aggregate to determine whether a
plan was required. These proposed rule changes would certainly encourage a recon-
sideration of storage volumes near 10,000 gallons, and could result in more facilities
storing oil to avoid meeting the 10,000 gallon threshold. For example, a farm with
cropland on two sides of a public road may try to designate each orchard, field, or
vineyard as a separate facility; this would expose more of our fertile land, irrigation
systems, wetlands, and waterways to the risk of spills.

STATEMENT OF THOMAS P. DUNNE ACTING ASSISTANT ADMINISTRATOR OFFICE OF
SoLID WASTE AND EMERGENCY RESPONSE U.S. ENVIRONMENTAL PROTECTION
AGENCY

Mr. Chairman and members of the committee, I am Thomas Dunne, Acting As-
sistant Administrator for the Office of Solid Waste and Emergency Response at the
Environmental Protection Agency (EPA). Thank you for inviting me to appear here
today to discuss EPA’s Oil Spill Prevention, Control and Countermeasure (SPCC)
program. My testimony will address issues regarding EPA’s recent efforts to stream-
line the SPCC requirements for a number of industry sectors, to extend the compli-
ance dates for modification and implementation of SPCC Plans, and to provide guid-
ance to EPA inspectors on the SPCC requirements.
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BACKGROUND

The Federal Water Pollution Control Act (FWPCA) of 1970 required the President
to issue regulations that would establish procedures, methods, equipment, and other
requirements to prevent discharges of oil from vessels and facilities and to contain
such discharges. The President delegated the authority to regulate non-transpor-
tation-related onshore facilities to EPA. A Memorandum of Understanding (MOU)
between the U.S. Department of Transportation (DoT) and EPA in 1971 set out the
definitions of transportation- and non-transportation-related facilities and Agency
responsibilities. Among other things, this MOU identified that the regulatory au-
thority for all oil storage and transfers of oil within a non-transportation-related fa-
cility rests with EPA. Another MOU between EPA, the U.S. Department of Interior
(Dol), and DoT in 1994 re-delegated the responsibility to regulate certain offshore
facilities from Dol to EPA.

In 1973, EPA originally promulgated the SPCC regulations under the CWA. The
regulation established spill prevention procedures, methods, and equipment require-
ments for non-transportation-related onshore and offshore facilities with above-
ground storage capacity greater than 1,320 gallons (or greater than 660 gallons in
a single container), or completely buried oil storage capacity greater than 42,000
gallons. Regulated facilities were also limited to those that because of their location
could reasonably be expected to discharge oil in harmful quantities into the navi-
gable waters of the United States or adjoining shorelines. The fundamental require-
ment established by this rule that has not changed in nearly 30 years is that facili-
ties covered by these regulations are required to prepare an SPCC Plan and that
Plan must be certified by a licensed Professional Engineer (PE).

Since the original regulations were promulgated, EPA has proposed amendments
to the SPCC requirements a number of times to reduce reporting burdens and to
clarify certain requirements, to make technical modifications, and to add elements
like a response plan requirement for facilities without secondary containment, up-
dated integrity testing requirements, prevention training, and an evaluation of tank
brittle fracture conditions (brittle fracture is a metallurgical term for tank side wall
failure under certain conditions). Some of these proposed amendments were driven
by the catastrophic storage tank failure at the Ashland Oil facility in Pennsylvania
and a subsequent task force and GAO report in which recommendations were pre-
sented to EPA to improve oil spill prevention.

In 2002, EPA published final amendments to the original SPCC regulations.
These amendments included a number of relief and clarification provisions, such as
raising the threshold quantity for applicability, increasing the de minimus container
size, exempting certain underground storage tanks, offering the flexibility of the en-
vironmental equivalence option, and introducing a flexible SPCC Plan format. New
provisions included certain tank integrity testing requirements and brittle facture
evaluation considerations.

After publication of this rule in 2002, several members of the regulated commu-
nity filed legal challenges to certain aspects of the rule. All of the issues raised in
the litigation have been settled except the definition of navigable waters (this issue
is currently before the U.S. District Court for the District of Columbia). The Agency
published in the Federal Register the results of the settlement discussions; the re-
sults also are included as an attachment to my testimony.

Since then, EPA has extended the dates for revising and implementing SPCC
Plans several times primarily to provide the regulated community with sufficient
time to understand the 2002 revised rule and clarifications that resulted from the
litigation. EPA has made a dedicated effort to listen to the concerns of the regulated
community and to take action to address these concerns while at the same time
maintaining protection of public health and the environment by preventing the dis-
charge of oil to navigable waters.

WHY DO WE CARE ABOUT OIL SPILLS?

EPA has information from the National Response Center database that shows
that from 1980 to 2001 thousands of oil-related spills occurred annually into inland
navigable waters. These spills result in considerable environmental, response and
socio-economic costs. As you know, oil spills contaminate drinking water, impact
fisheries, agriculture, tourism and recreation, cause natural resource damage, and
harm wildlife. EPA believes that the SPCC program is working, with oil spills from
regulated facilities decreasing even though oil consumption has increased.

It costs far less to take reasonable steps to prevent an oil spill than it does to
clean it up. And, as demonstrated in the actions described below, EPA has worked
to establish flexible and appropriate oil spill prevention requirements for the wide
variety of industries and facilities that produce, store, or use oils. These proposed
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actions to tailor the SPCC requirements are an effort to improve compliance with
the oil spill prevention rules, which EPA believes will lead to increased oil spill pre-
vention and protection of the Nation’s water resources from the threats posed by oil
spills.

ACTIONS BY EPA ON SPCC

Following settlement of the litigation, EPA met with trade associations and other
members of the regulated community who raised concerns about various provisions
in the SPCC requirements. It is well known that the SPCC requirements apply to
a significant number of industry sectors and that “performance-based” requirements
are much preferred to “command and control” or “one-size-fits-all” approaches. The
SPCC requirements are designed to be performance based, offering a range of flexi-
bility so that appropriate requirements can be tailored to particular industry sec-
tors. Despite our past efforts in this regard, we acknowledged and welcomed oppor-
tunities to meet with the regulated community to discuss their particular issues and
to consider whether additional modifications or clarifications of the rule require-
ments were necessary. The remainder of my testimony will generally describe the
input we received and how we are responding to those concerns.

EXTENSION OF COMPLIANCE DATES

EPA has issued a proposed rule to extend the dates by which facilities will need
to amend and implement an SPCC Plan to October 31, 2007. EPA is taking this
action to allow time for the Agency to finalize amendments to the SPCC require-
ments that were recently proposed (and which I will describe below). We also want
to provide sufficient time for facilities to understand these modifications, to review
and understand the guidance we recently issued, and to make appropriate changes
to their facilities and to their SPCC Plans as a result of the rule modifications and
the guidance. Finally, the Agency is concerned that the effects of the recent hurri-
canes on many industry sectors might adversely impact their ability to meet the up-
coming compliance dates if no extension is provided.

SMALL BUSINESS

EPA has participated in several Small Business Administration (SBA) Roundtable
Meetings to hear feedback from not only SBA but also from a variety of industry
sectors such as the food, construction, electric utility, aviation, and automotive in-
dustry. As a result of these meetings, EPA embarked on an effort to streamline,
focus, and clarify the SPCC requirements and to provide guidance to EPA inspectors
to illustrate the flexibility built in to the regulations. In the fall of 2004, EPA pub-
lished two Notices of Data Availability (NODAs). The first NODA made available
and solicited comments on submissions to EPA suggesting more focused and stream-
lined requirements for facilities subject to the SPCC rule that handle oil below a
certain threshold amount of oil. The second NODA made available and solicited
comments on whether alternate regulatory requirements would be appropriate for
facilities with oil-filled and process equipment. Comments submitted on these
NODAs informed our development of the recent proposed rule to modify the SPCC
requirements.

As a result of the Roundtable sessions and comments on the NODAs, we learned
that the major concern for small businesses is the requirement for certification of
SPCC Plans by a licensed Professional Engineer (PE). Consequently, after consider-
ation of options, we developed the approach in the proposed rule that would provide
small facilities (those handling less than 10,000 gallons of oil) the option to self-cer-
tify their plans. In addition, we are proposing additional flexibility for these smaller
facilities with respect to tank integrity inspections and facility security.

AIRPORTS

In meetings with, and correspondence from, airport trade association representa-
tives and an airport coalition, EPA learned about the concerns of airport facility op-
erators with the SPCC requirements and Federal Aviation Administration (FAA)
standards for airport mobile refuelers. The 1971 MOU with DoT vests regulatory
authority for all oil storage and transfers of oil within a non-transportation-related
facility with EPA. We recognize the unique circumstances regarding these mobile
refueling vehicles and the difficulty associated with providing sized secondary con-
tainment while the vehicle is moving, engaged in transferring fuel, or parked. Given
these unique circumstances, EPA agrees that airport owners and operators should
have greater flexibility in fuel spill prevention and has proposed to modify the regu-
lations to make airport mobile refuelers subject to the general secondary contain-
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ment requirements, rather than the sized secondary containment requirements.
EPA believes the general secondary containment requirements are more flexible and
reflect the kinds of active and passive fuel spill prevention measures already used
by many airports in their fueling operations.

For example, some large airports have elaborate drainage systems that can cap-
ture runoff from all paved areas. The runoff is contained and measures are taken
to ensure that any oil or fuel that might be contained in this runoff is separated
from water before the runoff is discharged to a waterway. This is a reasonable ap-
proach to oil spill prevention and it satisfies the requirements of the SPCC regula-
tions. For smaller airports that may not have such a system, under the general con-
tainment requirements the airport owner and operator would determine the likely
amount of fuel that could be spilled from the mobile refueler, where it would spill
from and when (e.g., a leak from a hose), and institute appropriate active or passive
measures and response capability (such as diversions or absorbent materials) to en-
sure that the fuel does not get discharged to a waterway.

AGRICULTURE

Through the SBA Roundtables and in separate meetings and correspondence with
agricultural representatives and the U.S. Department of Agriculture (USDA), EPA
has learned of the concerns of farmers with respect to compliance with the SPCC
requirements. EPA recognizes that the number of farms covered by the SPCC regu-
lations is significant and that the unique characteristics of farms pose unique chal-
lenges to SPCC compliance. Consequently, EPA is taking several steps: initially,
farmers will have the option to take advantage of the flexibility offered by the small
facility proposal and the exemption for motive power described below. Further, EPA
is proposing to extend the 2002 rule compliance dates for all facilities including
farms until October 31, 2007; and to extend the 2002 rule compliance dates indefi-
nitely for farms storing 10,000 gallons of oil or less. Finally, EPA has committed
to work with USDA and farm representatives to determine how to properly address
farms under the SPCC regulation.

EDIBLE OILS

EPA has also met with and received correspondence from the food industry re-
garding animal fats and vegetable oils (AFVO) and the SPCC requirements. This
sector has long maintained that food oils are not the same as petroleum oils and
therefore should have different regulatory requirements that reflect these technical
differences. Indeed, the Edible Oil Regulatory Reform Act (EORRA) of 1995 required
most Federal agencies to differentiate between, and establish separate classes for,
various types of oil, specifically, between animal fats and oils and greases, and fish
and marine mammal oils and oils of vegetable origin, including oils from seeds,
nuts, and kernels; and other oils and greases, including petroleum. In our current
proposal, EPA is requesting input on whether specific provisions in the SPCC re-
quirements need to be modified to account for differences between AFVO and petro-
leum oils.

EPA has previously reviewed this issue and determined that many animal fats
and vegetable oils can be harmful to the environment. Although we might enjoy con-
suming various food oils in small amounts, a large spill of oil into a waterway could
contaminate drinking water supplies and cause oxygen depletion, fish kills and
other aquatic impacts. At the same time, EPA does recognize that there are some
requirements in the SPCC rules that are not appropriate for AFVO—for example,
the requirements for onshore oil production facilities—and we are proposing to re-
move those requirements.

ELECTRICAL UTILITIES AND OTHER OIL FILLED EQUIPMENT USERS

Regarding the oil-filled operational equipment issue, EPA met with and received
correspondence from several stakeholders about the SPCC requirements and the na-
ture of oil-filled operational equipment in comparison to other bulk oil storage con-
tainers. Oil-filled operational equipment includes transformers, hydraulic equipment
and lubrication systems. In light of these issues raised and the unique nature of this
kind of equipment, EPA is offering in the current proposal a streamlined regulatory
option. A facility owner or operator can choose to satisfy the SPCC requirements
through inspection and monitoring systems and contingency planning rather than
through general containment requirements. In doing so, the proposal provides the
electrical utilities and other industrial facilities with an additional prevention option
for this unique equipment.
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MOTIVE POWER

In contrast to the airport mobile refuelers described above, a “motive power con-
tainer” is an integral part of a motor vehicle (including aircraft) that provides fuel
for propulsion or some other operational function, such as lubrication of moving
parts or for operation of onboard hydraulic equipment. Motive power containers on
vehicles used solely at non-transportation-related facilities fall under EPA jurisdic-
tion and are subject to the SPCC regulation. The types of vehicles and facilities that
are potentially subject to the SPCC requirements solely because of the oil contained
on-board the vehicles are: buses at terminals or depots; recreational and some sport
utility vehicles parked at dealerships; heavy earthmoving vehicles at construction
sites; aircraft; and large farming and mining equipment. EPA recognizes that, in
most cases, the SPCC requirements are not practical for motive power containers
on-board these types of vehicles at SPCC regulated facilities. Consequently, EPA is
proposing to exempt them from coverage under the rule. However, transfers be-
tween bulk storage containers and these vehicles remain subject to the SPCC re-
quirements.

OIL EXPLORATION AND PRODUCTION

The oil exploration and production industry has raised concerns about the SPCC
requirements. Such concerns include requirements applicable to produced water, the
costs and practicality of certain compliance requirements (particularly those related
to secondary containment), and potential impacts on the Nation’s marginal wells.
Although our current proposal was originally intended to address only certain tar-
geted areas of SPCC requirements, EPA is working to identify additional areas
where regulatory reform may be appropriate. For these additional areas, the Agency
expects to issue a proposed rule in 2007. In the current proposal, EPA requests com-
ments from stakeholders on the scope of potential future rulemakings. Additionally,
EPA in conjunction with the Department of Energy will be conducting an energy
impact analysis of the SPCC requirements, and will consider the results of this
analysis to inform any future rulemaking.

While EPA is not taking any specific action with respect to the oil exploration and
production industry at the present time, this sector can take advantage of the small
facility and oil-filled operational equipment flexibility offered by EPA’s proposed rule
and can examine the additional flexibility offered by other provisions as described
in the SPCC guidance described below. EPA is willing to work with this sector to
determine whether other appropriate requirements exist to increase compliance and
thereby reduce the amount of oil lost to water.

GUIDANCE

Finally, EPA has issued the SPCC Guidance for Regional Inspectors. This guid-
ance is intended to assist regional inspectors in reviewing a facility’s implementa-
tion of the current SPCC rule. The document is designed to foster a better under-
standing of how the rule applies to various kinds of facilities and to help clarify the
role of the inspector in the review and evaluation of the performance-based SPCC
requirements. Another reason for the guidance is to respond to stakeholder requests
for consistent national policy on several SPCC-related issues.

The guidance is available on our website both to owners and operators of facilities
that may be subject to the requirements of the SPCC rule and to the general public.
EPA welcomes comments on this guidance; it is a living document and will be re-
vised, as necessary, to reflect any relevant future regulatory amendments. EPA be-
lieves it is important for all stakeholders to review, understand and make use of
this guidance. The guidance should clarify many of the recent issues raised by the
regulated community.

CONCLUSION

EPA has made a concerted effort to address the concerns of various sectors of the
regulated community regarding the SPCC regulations while maintaining an envi-
ronmentally protective SPCC program. In fact, EPA estimates that, overall, the pro-
posed amendments would reduce annual compliance costs by $98 million. EPA esti-
mates that the proposed rule would lower compliance costs by $24 million for facili-
ties with less than 10,000 gallons of oil storage capacity. The most important consid-
eration, however, is that EPA is working to make compliance easier thereby leading
to greater oil spill prevention and protection of public health and the environment.
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RESPONSES BY THOMAS P. DUNNE TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. Can you please clarify for the committee which farms are covered by
the indefinite compliance extension proposed in the December 2005 rule? Does it
apply to only those farms that are in full compliance with the 1973 regulation and
that have less than 10,000 gallons storage capacity?

Response. The proposed indefinite compliance date extension for farms would
apply to farms that have a total oil storage capacity of 10,000 gallons or less as fol-
lows:

e a farm that was in operation on or before August 16, 2002, would have to main-
tain its Spill Prevention, Control and Countermeasure (SPCC) Plan during the in-
definite extension, but would not be required to amend that Plan in accordance with
the 2002 revisions until a new compliance date is established;

e a farm that came into operation after August 16, 2002 would not be required
to have a Plan during the indefinite extension until a new compliance date is estab-
lished.

[Note that the Agency has extended the compliance date before (i.e., January 9,
2003 (68 FR1348), April 17, 2003 (68 FR 18890) and August 11, 2004 (69 FR 48794))
and has just extended the compliance date again until October 31, 2007. In all of
these instances, facilities, including farms that were in operation on or before Au-
gust 16, 2002, were required to maintain their SPCC Plan.]

Question 2. In the cost analysis for the 2002 rule, EPA argues that its change
from “should” in the rule to “shall” does not constitute regulatory requirements and
therefore had no cost impact on the proposal. EPA argued that ‘should’ always
meant that the actions were requirements not recommendations. However, in a
1989 GAO report, EPA attorneys and program officials stated that they considered
these provisions guidelines or recommendations-not requirements. Further in the
il Spill Task Force’s 1988 report one of its recommendations is that the “shoulds”
be changed to “shalls” because “these changes to the regulations will require certain
practices rather than only encouraging them.”

How do you account for the obvious discrepancy between statements of the attor-
neys working on the program in 1989 and the Agency’s contention in 2002 that
many of these provisions were always requirements? If in fact there was any doubt
as to whether or not these provisions were required, should EPA have considered
that uncertainty in the 2002 cost analysis?

Response. Since EPA’s SPCC regulation was promulgated in December 1973, an
owner and operator of a facility has always been required to have an SPCC Plan
that was certified by a Professional Engineer as adhering to good engineering prac-
tices (see 40 CFR §112.3(a-d)(1973-2002); 40 CFR §112.3(a-d)(2003-2005)). See, for
example, 38 FR 34165-34166 (December 11, 1973) where it states,

“112.3(a) Owners or operators of onshore and offshore facilities in operation on or
before the effective date of this part that have discharged or could reasonably be
expected to discharge oil in harmful quantities, as defined in 40 CFR Part 110, into
or upon the navigable waters of the United States or adjoining shorelines, shall pre-
pare a Spill Prevention Control and Countermeasure Plan (hereafter “SPCC Plan”),
in accordance with §112.7. Except as provided for in paragraph (f) of this section,
such SPCC Plan shall be prepared within 6 months after the effective date of this
part and shall be fully implemented as soon as possible, but not later than one year
after the effective date of this part—(d) No SPCC Plan shall be effective to satisfy
the requirements of this part unless it has been reviewed by a Registered Profes-
sional Engineer and certified to by such Professional Engineer. By means of this cer-
tification, the engineer, having examined the facility and being familiar with the
provisions of this part, shall attest that the SPCC Plan has been prepared in accord-
ance with good engineering practices. Such certification shall in no way relieve the
owner or operator of an onshore or offshore facility of his duty to prepare and fully
implement such Plan in accordance with §112.7, as required by paragraph (a), (b)
and (c) of this section.” (emphasis added) EPA’s position consistently has been that
the regulation imposes a mandatory requirement to have an SPCC plan, recognizing
that the regulation also contains some appropriate flexibility as to the actual con-
tents of that plan. The United States has taken that position in litigation when the
regulatory requirement to have an SPCC Plan was unsuccessfully challenged in
Federal court. See United States v. Texaco Exploration & Production, Inc., et al.,
Case Nos. 2:98-CV-0213S & 2:98-CV-0220S (D. Utah May 26, 1999)(Mobil Oil tried
to dismiss a Federal enforcement case involving this issue). The judge in this case
stated:
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“Mobil also asks this court to dismiss the Government’s claim for violation of 40
C.F.R. §112.7 because that section sets forth only discretionary ‘guidelines’ that
‘should’ be included in SPCC plans—

“The Government explains that its claim is actually brought under §112.3(b)
which is a mandatory provision. It states that the owner or operator of an onshore
facility ‘shall’ prepare an SPCC plan in accordance with §112.7 and that each plan
‘shall be a carefully thought out plan’ which ‘shall follow the sequence—and include
a discgssion of the facility’s conformance with the appropriate guidelines.” Section
112.3(b)

“The defendant’s motions to dismiss are therefore denied.”

EPA understood, however, that the 1973 regulations’ efforts to provide owners
and operators with maximum discretion in meeting the requirements of Section
112.3 had unfortunately led a number of owners and operators to mistakenly view
every spill prevention responsibility in Section 112.7 as voluntary. This was noted
by the Oil Spill Task Force 1988 Report’s finding that “Compliance with many as-
pects of the SPCC regulations is currently performed on a discretionary basis.” Nev-
ertheless, as the Mobil court understood in 1999, even discretion has its limits, and
the limits imposed by the 1973 regulations were expressed in 40 CFR §112.3.

Owners and operators, no matter how they handled many specific details, needed
an SPCC plan that was certified by a Professional Engineer that met the require-
ments of Part 112 by effectively, preventing oil spills through the use of good engi-
neering practices in all relevant aspects.

To resolve the potential for misunderstanding, EPA changed “shoulds” in 40 CFR
112.7 to “musts” in the 2002 SPCC regulatory amendments, noting that “we have
always interpreted and enforced our rules as mandatory requirements” (see 67 Fed-
eral Register 47052, July 17, 2002).

At the same time that EPA made this change, it also explicitly permitted Profes-
sional Engineers to make “environmental equivalence” demonstrations for all but
secondary containment requirements (40 CFR §112.7(a)(2)). Any owner or operator,
before or after August 2002, could satisfy the ultimate requirements of 40 CFR
§112.3 by either following the various listed relevant provisions of 40 CFR part 112,
or by adopting another “environmental equivalent” measure where allowed by the
rule. There was no increase in regulatory burden by this 2002 change, only a more
clearly written rule.

Question 3. Can you also detail the history of the wastewater treatment exemp-
tion including any documentation with regard to produced water and the waste-
water treatment exemption?

Response. The wastewater treatment exemption was not promulgated until July
2002 and is based on a comment from General Motors (submitted to an SPCC rule
making proposal published in October, 1991). GM suggested that “§112.1 exceptions
should be expanded to include facility storage and treatment tanks associated with
‘non-contact cooling water systems’ and/or ‘stormwater retention and treatment sys-
tems.” The commenter said that the concentration of oil in the

water “would be insignificant.” The commenter believed that the “cost to contain
these structures could be better spent on other SPCC regulatory requirements.”

Pursuant to the 2002 rulemaking, EPA agreed that certain wastewater treatment
facilities or parts thereof should be exempted from the rule, if used exclusively for
wastewater treatment and not used to meet any other requirement of part 112.
Typically, a wastewater treatment plant treats large quantities of water contami-
nated with very small or insignificant quantities of oil. Conversely, produced water
may contain significantly greater quantities of oil than in wastewater. Therefore,
EPA did not consider treatment facilities or parts there of that treat produced water
at an oil production, oil recovery, or oil recycling facility to be wastewater treatment
for purposes of the rule. In the preamble of the 2002 rule, EPA explained why the
wastewater treatment exemption does not include oil production, oil recovery or oil
recycling facilities. “These facilities generally lack NPDES or state-equivalent per-
mits and thus lack the protections that such permits provide.

Production facilities are normally unmanned and therefore lack constant human
oversight and inspection. Produced water generated by the production process nor-
mally contains saline water as a contaminant in the oil, which might aggravate en-
vironmental conditions in addition to the toxicity of the oil in the case of a dis-
charge.” (67 FR 47068) EPA’s rationale in promulgating the 2002 rule was that the
goal of an oil production, oil recovery, or oil recycling facility is to maximize the pro-
duction or recovery of oil, while eliminating impurities in the oil, including water,
whereas the goal of a wastewater treatment facility is to purify water for discharge
back into the environment. Neither an oil production facility, nor an oil recovery or
oil recycling facility treats water; instead they treat oil.
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For purposes of this exemption, produced water was not considered wastewater
and treatment of produced water was not considered wastewater treatment. The
EPA requires containment around oil and gas process vessels. For fired vessels such
as heater-treaters, this can present a serious safety hazard, and containment is im-
practical for pressurized vessels. EPA’s rules are inconsistent in regards to process/
operating equipment among the different industrial sectors. At non-exploration and
production sites, it is excluded from the definition of bulk storage containers, where-
as at E&P facilities, this type of equipment is considered bulk storage containers
and subject to secondary containment requirements. The purpose of oil and gas
process equipment such as heater treaters is to process oil/water mixtures, and is
not used as a storage container. Why does EPA treat oil and gas process equipment
differently and what data does EPA have to support this action?

Response. Since the SPCC rule was promulgated in 1973, separation and treating
facility installations (also referred to as tank battery and central treating plant in-
stallations) at production facilities have been required to have secondary contain-
ment in accordance with the bulk storage container provisions for production facili-
ties. Separation and treating facility installations include heater-treaters, gun bar-
rels and other types of oil/water separators.

EPA has always viewed, production facilities as unique from other oil handling
and processing facilities in that they are continuously operating, may generate a
constant flow of oil, are normally unmanned, and lack regular human oversight and
inspection to prevent spills. At other types of SPCC-regulated industrial facilities,
the oil-filled manufacturing equipment is subject to the general secondary contain-
ment requirements of the rule.

Even though production facilities are treated differently, the July 2002 rule does
provide flexibility in the type and design of secondary containment and allows for
the use of, for example, drainage systems to prevent oil discharges from becoming
a safety hazard. Finally, a facility may determine that secondary containment for
these bulk storage containers is impracticable and may choose to comply with the
requirements of §112.7(d) in lieu of secondary containment. The Plan must clearly
must clearly explain why such measures are not practicable; for bulk storage con-
tainers, conduct both periodic integrity testing of the containers and periodic integ-
rity and leak testing of the valves and piping; and, unless the facility has submitted
a response plan under 40 CFR 112.20, provide in the SPCC Plan the following:

(1) An oil spill contingency plan following the provisions of 40 CFR Part 109;

(2) A written commitment of man power, equipment, and materials required to
expeditiously control and remove any quantity of oil discharged that may be harm-
ful.

Question 4. In the preamble to the rule EPA states that “there are factors con-
cerning the physical layout of a farm that make this sector unique within the uni-
verse of SPCC-regulated facilities. For example, farms vary considerably in design
and size—Further, the environment in which farms operate varies considerably
from other industries. Farmers often own and/or farm lands that are non-continuous
and may be separated by roads and other obstacles. Oil is generally not centrally
stored and oil containers may be widely dispersed.” The Agency goes on to list sev-
eral other issues that affect farms and justify the extension of the compliance dates
for the 2002 rule.

However, when the Agency finalized the 2002 rule, it argued that it would sim-
plify compliance and provide flexibility to the regulated community. Given that EPA
has long maintained that the 2002 rule simply clarified the requirements of the
1973 program and made few substantive changes and in fact streamlined the proc-
ess, it is illogical to then conclude that farmers cannot comply with the more
streamlined program but can with the more complicated and onerous 1973 program.
Can you please explain this inconsistency?

Response. The preamble discussion cited in this question was not intended to ex-
plain why the Agency believes that farms cannot comply with the 2002 final rule
but, rather, why the Agency is considering development of tailored or streamlined
requirements specific to farms that store below a certain amount of oil.

In the December 2005 notice, the Agency proposed streamlined requirements for
“qualified facilities” (i.e., facilities that store 10,000 gallons or less of oil and meet
other qualifying criteria) . Those streamlined requirements also would be available
to farms (i.e., those that store 10,000 gallons or less) that meet the qualifying cri-
teria. However, at the time of the proposal, the Agency was not convinced that those
particular streamlined requirements were appropriate or always necessary for farms
that stored 10,000 gallons of oil or less. The Agency believes that such farms can
be distinguished from other facilities that store 10,000 gallons of oil or less based
on a number of characteristics, some of which were described in the preamble and,
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because of those unique characteristics, requirements specific to farms maybe appro-
priate. The Agency, therefore, proposed to extend the compliance dates for farms
that store 10,000 gallons of oil or less indefinitely to allow time for the Agency to
consider streamlined requirements specific to the needs of such farms. The unique
characteristics of farms described in the preamble would be among those the Agency
would consider in developing such streamlined requirements.

RESPONSES BY THOMAS P. DUNNE TO ADDITIONAL QUESTIONS FROM SENATOR
JEFFORDS

Question 1. Please explain the effect of oil in water. Include a description of the
effect of small quantities and large quantities of oil in water on waterways, eco-
systems, and aquatic life. Include a description of the effects of animal fats and oils,
vegetable oils, etc.

Response. When oil of any kind, including animal fats and vegetable oil (AFVO),
is spilled into water, it may pose serious threats to fresh water and marine environ-
ments. It affects surface resources and a wide range of subsurface plants and ani-
mals that are vital to ecosystem health.

Spilled oil can harm the environment in several ways, including the physical dam-
ages that directly impact wildlife and their habitats (such as coating birds or mam-
mals with a layer of oil), adversely impacting water quality, and the toxicity of oil
itself or components in the oil, which can poison exposed organisms or contaminate
drinking water supplies. Even small quantities of oil spilled into shallow, sensitive
water bodies such as wetlands can cause substantial harm to indigenous species.

Petroleum and non-petroleum oils, including AFVO, share common physical prop-
erties and produce similar environmental effects. Common properties such as solu-
bility, specific gravity,and viscosity are responsible for the similar environmental ef-
fects of petroleum and vegetable oils and animal fats. Petroleum oils and AFVO can
enter all parts of an aquatic system and adjacent shoreline, and similar methods
of containment, removal and cleanup are used to reduce the harm created by spills
of petroleum oil and AFVO. For more information, please refer to the denial of a
petition to amend the Facility Response Plan (FRP) rule published October 20, 1997
(62 FR 54508) in which the Agency addressed several issues related to AFVO, in-
cluding the petitioner’s claims that AFVO are non-toxic and biodegradable.

Question 2. How does the Agency believe that removing the PE certification re-
quirements for small facilities will change the likelihood of a spill?

Response. First, it should be noted that the Agency is proposing self-certification
by the owner and operator of its SPCC Plan as an alternative to the existing re-
quirement. That is, a qualified facility may decide, based on facility specific cir-
cumstances, to continue to have a PE certify its Plan. However, the Agency has re-
ceived numerous comments stating that smaller oil storage facilities have difficulty
complying with the SPCC rule because of the high cost associated with the PE cer-
tification of SPCC Plans. The Agency believes that allowing the owner and operator
of a facility to self-certify as opposed to obtaining a PE certification of its SPCC Plan
for a qualified facility will increase options for compliance, provide flexibility, reduce
the regulatory burden for Plan development and thus encourage owners and opera-
tors of facilities to develop and implement SPCC Plans. Further, these smaller fa-
cilities are likely to be simple and less complex and involve straight forward oil spill
prevention practices. As a result, we expect an increase in compliance with the rule
requirements, reducing the likelihood of a spill.

Question 3. In response to my question during the hearing about the evolution of
modern science as it relates to oil spills and the fact that toxic components remain
in the environment for an extended time period, you responded that this did not
have an impact on the EPA proposal. It seems that information regarding the sever-
ity of the impact of oil spills would be a critical piece of information in determining
to what extent facilities should go to prevent such spills.

Is EPA aware of the article published in Science magazine on this topic that I
submitted for the record, and is it in fact true that the Agency did not consider this
information when proposing changes to the SPCC rule?

Response. The Agency has considered the impact of oil spills on the environment
in developing its regulatory actions, and continues to review new science as it is de-
veloped. EPA is obliged to conduct cost/benefit analyses in support of regulatory ac-
tions, and there is no better way to show environmental benefits than by using the
most recent scientific thinking that incorporates lessons learned and illustrates the
impact of harmful oil spills. EPA is aware of the article you cite but did not specifi-
cally use the findings for development of the proposed amendments because these
amendments are focused on tailoring and streamlining requirements to make the
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SPCC regulation more effective, not at changing the basic premise that an SPCC
Plan is warranted for facilities that handle oils to prevent spills and/or minimize
the environmental consequences if one should occur.

Question 4. In response to a question from Senator Murkowski, you stated that,
“The smaller airports are not going to be subject to the same secondary containment
as a larger airport, and they are going to be able to make a decision in terms of
what is the best way.” This i1s inconsistent with my understanding of the regulation
proposed by EPA. In the summary of the Federal Register notice, EPA states, “The
EPA is today proposing to amend the SPCC Plan requirements to reduce the regu-
latory burden for certain facilities by:—exempting airport mobile refuelers from the
specifically sized secondary containment requirements for bulk storage containers.”
In reading through the entire proposal, the EPA proposes to exempt airport mobile
refuelers from only specifically sized secondary containment requirements. Sec-
ondary containment still applies. In addition, there is no mention of a proposal to
exempt small airports. Does the Agency intend to exempt small airports? If so, on
what basis and where in the EPA proposed rule is this issue addressed? In addition,
please respond to Senator Murkowski’s question for the record—what will the effect
be on Alaska’s very small airports—what will they have to do to comply with the
SPCC regulations as proposed by EPA?

Response. In the December 12, 2005 notice, EPA proposed that the general sec-
ondary containment requirements at 40 CFR Part 112.7(c) would apply to airport
mobile refuelers versus the sized secondary containment requirements in
§112.8(c)(2) and 112.8(c)(11)]. This proposed approach applies to all airports, regard-
less of size, including Alaska’s airports. The existing general secondary containment
provisions under the SPCC rule provide considerable flexibility to an owner/operator
as to what secondary containment option is best for the particular airport or even
specific fueling operations and logistics at an airport. Thus, an oil spill containment
practice at a large hub airport (e.g., large-scale drainage system with oil/water sepa-
rators coupled with related storm water structures) may not be appropriate for a
general aviation airport (e.g., attachment basin). In addition, airports, particularly
small airports like those that maybe in Alaska, may choose to take advantage of
the qualified facility option which would allow the airport to self-certify its SPCC
Plan. In the hearing, Mr. Dunne wanted to communicate that airports will have
more flexibility under the proposed approach to choose a secondary containment op-
tion more suitable and cost effective for a given airport’s size and configuration.
Please note that we did not propose to exempt any airports from the SPCC require-
ments at 40 CFR 112; the proposal specifically applies to mobile refuelers at all air-
ports that store above 1,320 gallons of oil which due to its location could reasonably
be expected to discharge oil into or upon the navigable waters of the United States
or adjoining shorelines, as well as other waters as described in 40 CFR 112.1(b) in
quantities that maybe harmful.

Question 5. I want to ask a few questions about airports and mobile refuelers. Mo-
bile refuelers are significant sources of petroleum products. At Reagan National Air-
port alone, there are 18 mobile refuelers carrying up to 100,000 gallons at any one
time. This is not a small quantity of fuel. I am concerned that the Agency appears
to be willing to consider exempting all mobile refuelers from general secondary con-
tainment requirements if they are in compliance with National Fire Protection
standards. How do these standards ensure that as spilled fuel is moved rapidly
away from parked aircraft, it is not moved away from aircraft and into aquatic envi-
ronI}')xents? Do these standards apply to all sizes of airports, including general avia-
tion?

What is the compliance mechanism of these fire protection standards, for example,
are there third party audits or other external verification procedures?

Response. While the proposed rule indicates that the Agency is considering wheth-
er National Fire Protection Association (NFPA) codes and standards could serve to
prevent oil spills to the environment, EPA did not move forward with such a pro-
posal. EPA understands that an airport could potentially satisfy both fire code re-
quirements and prevent fuel discharges if the system is properly designed and im-
plemented. EPA understands that the NFPA codes require that drainage systems
be designed to carry away combustible or flammable liquids into a safely located,
approved containment. The purpose of soliciting comment on this in the proposed
rule is to test this hypothesis and collect information from the public and the avia-
tion industry about the compliance mechanisms; range of applicability, and designs
associated with fire protection and airport mobile refuelers.

Question 6. During the hearing, you mentioned fire codes and some FAA require-
ments that apply to tanks as protection measures applying to fuel tanks. In the
EPA proposal, the Agency states that: “The Agency did not propose this approach
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because NFPA 407 and NFPA 415 are designed for fire protection rather than envi-
ronmental protection; a properly designed drainage system that meets the intent of
NFPA 407 and NFPA 415 might not adequately prevent fuel from being discharged
in quantities that maybe harmful. In addition, EPA has no information on the de-
gree of compliance with, alternatives to, or applicability of NFPA 407 and NFPA 415
to all airport facilities.” Are these the fire codes you were referring to, and is the
Agency in possession of new information obtained since the publication of your pro-
posed rule that would lead you to believe that they would offer some level of protec-
tion from oil spills? Please describe the information you have collected, if any. If not,
on what do you base your testimony? Does the Agency plan to collect information
on this topic? If so, please describe the information you believe you need to make
a determination and your acquisition plan for this data.

Response. Yes, these are the fire codes Mr. Dunne referred to in his testimony.
As stated in the previous question and answer, depending on the design and appli-
cability, these codes may play a role in preventing oil spills from reaching waters
of the United States. As stated in the proposal, we are not moving forward with an
approach that would rely on the fire code measures as an oil spill prevention mecha-
nism until more information is collected and understood. We expect to work with
the Federal Aviation Administration (FAA) and to learn from public comments sub-
mitted on the proposed rule. EPA would need to know the extent that these codes
apply to all airports and whether the design of such drainage systems meet oil spill
prevention requirements.

Question 7. Senator Thune asked during the hearing whether the Agency had re-
sponded to the GAO recommendation that inspection priorities for the SPCC pro-
gram be established. Has the Agency established inspection priorities, and if so,
what are they? In the hearing you stated that, “I can tell you this, Senator, we are
not specifically going to be targeting small farmers. In fact, I will guarantee you
that we will not be.” Please describe the basis for this statement and provide a copy
of any correspondence or documentation that you have exchanged with OECA to es-
tablish this policy.

Response. EPA typically uses the following factors/resources to target facilities for
SPCC inspections:

-Quantity of oil stored

-Geographic location, proximity to sensitive environments and water bodies

-State, Federal and local referrals, public complaints, and counties with high spill
histories

-State permit databases

-Age of infrastructure

-Industry sector

EPA Regional Offices include input from State and local authorities on inspection
priorities and target inspections in response to spill or complaint referrals. Regions
routinely receive informationn from state and local authorities about facilities that
should be targeted for inspections. When EPA conducts Facility Response Plan
(FRP) inspections at high volume storage facilities, we will often conduct an SPCC
inspection. EPA headquarters and Regional oil program staff coordinate regularly
on inspection priorities and program implementation.

With regard to SPCC inspections of farms, EPA has informed the public and the
regulated community that it intends to address concerns raised by the farming sec-
tor about the SPCC requirements and consider further differentiation of require-
ments for farms during the proposed indefinite extension. Because there is such a
large number and a wide variety of industrial facilities subject to the SPCC require-
ments that handle oil in storage capacities greater than 110,000 gallons, in light of
the factors noted above for targeting facilities for inspection, a farm inspection is
typically a very low priority. In addition, EPA believes that the farm sector will
needd the time provided by the extension to better take advantage of the guidance
recently published and any further amendments that are promulgated as a result
of the recent proposed amendments.

Question 8. Please explain the agriculture exemption in the EPA proposal. Does
it apply to all farms for all requirements of the SPCC program or only those require-
ments that would have been added by the 2002 rule and the 2005 proposed rule?

Response. The Agency did not propose an exemption for agricultural facilities;
rather we proposed an indefinite compliance date extension for certain farms. The
proposed extension for farms would affect those farms that have a total oil storage
capacity of 10,000 gallons or less as follows:

a farm that was in operation on or before August 16, 2002, would have to main-
tain its SPCC Plan (as required by the 1973 regulation) during the indefinite exten-
sion, but would not be required to amend that Plan according to the 2002 rule until
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a new compliance date is established; for farms that came into operation after Au-
gust 16, 2002, they would not be required to have a Plan according to the 2002 rule
and the 2005 proposed modifications until a new compliance date is established

Question 9. Regarding the indefinite exemption of agriculture sites from the re-
quirements of the rule. Farms that meet the size requirements, having an equiva-
lent of 24, 55 gallon drums onsite, have been required to have a spill prevention
plan in place for close to 35 years. In Dr. Corbett’s testimony, he points out that
agriculture uses almost the same percentage of petroleum as the commercial sector.
Wha})t analysis have you conducted to justify this change and what were your find-
ings?

Response. As noted above, the indefinite extension applies to certain farms as de-
fined in the proposed rule, not to all agricultural facilities. EPA believes that farms
with a total oil storage capacity of 10,000 gallons or less, as described in the pro-
posed rule, have unique characteristics that distinguish them from other agri-
culture, food oil or petroleum oil facilities. These differences are described in the
preamble of the proposed rule (see 70 FR 73524 at 73542).

EPA is currently working with the U.S. Department of Agriculture to gather data
regarding possible streamlined or tailored requirements for these facilities.

Question 10. For qualified facilities, generally those facilities with a storage capac-
ity of 10,000 gallons or less and no discharges during the past decade, EPA’s pro-
posal allows owner and operators to make their own security and integrity testing
decisions without consulting with a professional engineer provided industry stand-
ards are met. Please explain why EPA limited flexibility in this way and why flexi-
bility should not be extended for environmental equivalency and impracticability re-
quirements.

Response. EPA considers the proposed 10,000 gallon threshold to be a reasonable
volume that addresses the concerns of facilities with relatively smaller volumes of
oil at simpler, less complex facilities, while balancing the public health and welfare
given the potential for environmental damage for a spill of that magnitude. EPA be-
lieves that in general, without the advantage of the expertise and knowledge that
a Professional Engineer (PE) brings to the development of an SPCC Plan, deviations
based on environmental equivalence and contingency measures in lieu of secondary
containment may not be adequate or appropriate. Because we have not extended
these performance-based provisions to qualified facilities, EPA is proposing that
qualified facilities have additional flexibility in the security and tank integrity test-
ing provisions. EPA believes that qualified facilities, because of their smaller oil
storage quantity and likely simpler operations, should be provided with a stream
lined set of basic security measures and integrity testing requirements. The flexi-
bility in these proposed exceptions would be analogous to the flexibility provided
under the environmental equivalence provision (§112.7(a)(2)), which allows for devi-
ations from the security requirements (§112.7(g)) and tank integrity testing require-
ments (§112.8(c)(6)) that would not be available to qualified facilities because a PE
is not certifying the Plan.

Question 11. As a basis for proposing these changes to the SPCC requirements,
did the EPA conduct a risk analysis that evaluated potential impacts on human
health and the environment, and what factors did the EPA consider?

Response. EPA did not do a classic risk assessment or risk evaluation. Instead,
based on a qualitative potential for environmental harm, EPA determined that the
changes we are proposing work to maintain appropriate protection while stream-
lining the requirements for certain facilities, equipment types, and sectors.

Question 12. Can you explain how the provisions of 2002 rule will be enforced?
In other words, the Agency has delayed the implementation of that rule through
2007. Therefore, the requirements of the rule stand as published in 1973. Will the
Agency be enforcing the current program, and, if you have an alternative approach
in mind, can you explain the legal basis for this approach?

Response. The Agency expects to enforce the 2002 rule, which allows owners and
operators who have received an extension to 2007 to maintain their SPCC Plans
that incorporate 1973 rule requirements . It should be noted that on February 10,
2006 the EPA Administrator signed a final rule extending the compliance date by
which all facilities must prepare or amend and then implement their SPCC Plans.
This extension affects only requirements of the July 2002 final SPCC rule that im-
pose new or more stringent compliance obligations than did the 1973 SPCC rule.
Any provision in the July 2002 rule that provides regulatory relief is not affected
by these compliance date extensions because such provisions are not ones for which
it would be “necessary” to amend existing Plans “to ensure compliance with” the
July 2002 amendments (see §112.3). This issue was discussed by the Agency in two
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previous extension notices on April 17, 2003 (see 68 FR 18890, at 18892-3), and on
August 11, 2004 (see 69 FR48794, at 48796).

Question 13. What flexibility has EPA provided to qualified facilities in this pro-
posal and how does it differ from the 2002 requirements?

Response. The 2002 rule already provides some flexibility for owners and opera-
tors to comply with the SPCC requirements. In the December 2005 proposal, EPA
is proposing to provide an additional option for compliance and other flexibility to
qualified facilities. The owner/operator would have the option to self-certify the
SPCC Plan in lieu of a review and certification by a Professional Engineer (PE). The
cost of a PE certification has been the major concern for small businesses. In addi-
tion, facilities that qualify and choose this option have greater flexibility on oil stor-
age area security requirements and tank integrity testing than that offered by the
2002 rule. The 2002 rule includes specific security requirements, while the 2005 pro-
posal asks that facility owners and operators develop their own security measures
suitable to their situation. On tank integrity testing, the 2005 proposal allows facil-
ity owners and operators to satisfy this requirement through the use of industry
tarllk inspection standards rather than the more specific requirement in the 2002
rule.

Ultimately the decision to use the “qualified facilities” option is up to the facility
owner and operator. Some facilities may have developed plans in accordance with
2002 amendments and may choose to maintain that plan which provides the flexi-
bility provided by a PE certified plan. Conversely, a facility may choose to develop
a self-certified plan, forgo the cost of PE certification because the facility operations
are simple and the flexibility provided by a PE certified plan is not required. The
owner and operator decision will be driven by the costs, site specific factors and the
overall complexity of the site operation. Many smaller capacity “end users” of oil
may find the “qualified facilities” proposal a cost effective option for compliance with
the rule requirements.

Question 14. The universe covered by the SPCC requirements is large and varied.
I understand that EPA has inspected less than 2 percent of the facilities covered
by these regulations. By allowing self-certification, how can EPA ensure adequate
consideration has been given by a qualified professional when it comes to oil spill
preparedness?

Response. On average, a full SPCC inspection is conducted at about 1,100 facili-
ties per year. In addition, EPA personnel will review SPCC and Facility Response
Plans (FRP) and respond to hundreds of oil spills each year at a variety of other
facilities.

EPA’s proposal for self-certification at smaller oil storage capacity facilities with
a demonstrated clean spill history is based on the likelihood that these facilities are
simple and less complex than larger storage facilities. EPA also believes that the
owner or operator of such a facility who chooses to self-certify will be competent and
able to certify that his facility is in compliance with the SPCC requirements and
that his Plan works to prevent oil discharges, especially since the owner or operator
will himself have to certify to the following: (1) that he is familiar with the require-
ments of the SPCC rule; (2) that he has visited and examined the facility; (3) that
the Plan has been prepared in accordance with accepted and sound industry prac-
tices and standards and with the requirements of the SPCC rule; (4) that proce-
dures for required inspections and testing have been established; (5) that the Plan
is being fully implemented; (6) that the facility meets the qualification criteria for
qualified facilities; (7) that the Plan does not include any environmental equivalence
measures or determinations of impracticability; and (8) the Plan and the individuals
responsible for implementing the Plan have the full approval of management and
the facility has committed the necessary resources to fully implement the Plan. In
fact, EPA believes that this simpler approach to the SPCC requirements will trigger
increased compliance without a PE having to certify every Plan and without EPA
having to inspect every covered facility.

Question 15. In 1995, the GAO found that EPA had not taken action on any of
their recommendations for the SPCC program made in 1989. Please summarize how
the EPA has responded to the GAO findings in their 1989 and 1995 reports?

Response. In the conclusions section of the 1995 GAO report, GAO noted that
“EPA generally agreed with the seven recommendations in the 1989 report on the
regulation and inspection of above ground storage tanks (ASTs), and it has taken
some steps to implement them. In 1994, EPA partially implemented the GAO rec-
ommendation on contingency planning, and by 1996 it expects to implement three
more recommendations (on inspection procedures and documentation, training for
inspectors, and penalties for noncompliance). EPA is uncertain when the other three
recommendations (on tank construction and design and on targeting inspections)
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will be implemented.” Since this GAO report was issued, EPA has completed the
following actions:

RECOMMENDATION: ABOVE GROUND OIL STORAGE TANKS SHOULD BE BUILT AND TESTED
IN ACCORDANCE WITH INDUSTRY OR OTHER SPECIFIED STANDARDS

In response to this recommendation, EPA strengthened the Professional Engineer
(PE) certification requirements in the SPCC rule by adding this statement: “the
Plan has been prepared in accordance with good engineering practice, including con-
sideration of applicable industry standards.” EPA also elaborated on relevant indus-
try tank construction and inspection standards in the preamble to the 2002 SPCC
rule. In addition, the Agency routinely coordinates with industry standards setting
organizations in the development of relevant standards, such as the Steel Tank In-
stitute’s (STI) SP001 Standard Revision Committee.

RECOMMENDATION: FACILITIES SHOULD HAVE A PLAN FOR HOW TO REACT TO A SPILL
THAT OVERFLOWS THEIR BOUNDARIES.

The Facility Response Plan (FRP) rule, issued in July 1994 and amended in June
2000, requires facility owners and operators to prepare plans for responding to a
worst-case discharge of oil and to a substantial threat of such a discharge, as well
as small and medium discharges of oil. The FRP rule also requires facility owners
and operators to have a program of response drills and exercises that follows the
National Preparedness for Response Exercise Program (PREP). The general require-
ments for an SPCC Plan were amended in 2002 to require certain spill response and
reporting planning requirements.

RECOMMENDATION: STORM WATER DRAINAGE SYSTEMS SHOULD BE DESIGNED AND
OPERATED TO PREVENT OIL FROM ESCAPING.

In the 2002 SPCC amendments, the layout of the SPCC rule was reorganized with
specific sectionss entitled “Facility Drainage” in relevant subparts of the rule to
highlight the need to prevent oil discharges from storm water drainage systems.

RECOMMENDATION: DEVELOP, IN COORDINATION WITH STATE AND LOCAL AUTHORITIES,
A SYSTEM OF INSPECTION PRIORITIES ON THE BASIS OF A NATIONAL INVENTORY OF
TANKS.

EPA often targets inspections in response to spills or complaint referrals. We also
use information received from State and local authorities. EPA typically uses the
following factors/resources to target facilities for SPCC inspections:

-Quantity of oil stored

-Geographic location, proximity to sensitive environments and water bodies

-State, federal and local referrals, public complaints, and counties with high spill
histories

-State permit databases

-Age of infrastructure

-Industry sector

RECOMMENDATION: DEVELOP INSTRUCTIONS FOR PERFORMING AND DOCUMENTING
INSPECTIONS

A national guidance for SPCC inspections was issued in December 2005 (SPCC
Guidance for Regional Inspectors, available at www.epa.gov/oilspill) . This guidance
includes checklists for Regional personnel to use in documenting inspections. Up-
dated guidance for FRP coordinators and inspectors is currently being developed
with respect to substantial harm determinations, plan review, inspections and the
conduct/evaluation of Government-initiated unannounced exercises.

RECOMMENDATION: DEFINE AND IMPLEMENT MINIMUM TRAINING NEEDS FOR
INSPECTORS

EPA has developed and implemented a comprehensive 40-hour program for in-
spector training that includes a mock facility inspection. From 1996 through 2000,
the 40-hour training course was conducted in 8 regions, with staff from all 10 re-
gions attending. EPA provides SPCC refresher training at the yearly On-Scene Co-
ordinator (OSC) readiness training program. Three training refreshers on the 2002
rule amendments have been held and we are currently updating the 40-hour course
for delivery this year. In addition, the Agency recently completed a train-the-trainer
program on the inspector guidance document for senior inspectors.
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RECOMMENDATION: ESTABLISH A NATIONAL POLICY FOR FINING VIOLATORS

EPA’s Office of Enforcement and Compliance Assurance (OECA) has developed a
national enforcement policy document. The document is available at http:/epa.gov/
compliance/resources/policies/civil/cwa/311pen.pdf.

Question 16. One of the outstanding elements in the litigation on the 2002 rule
deals with the definition of navigable waters. This is an extremely controversial
issue with broad implications for the Clean Water Act. Do you intend to address
this issue through settlement in the lawsuit on the SPCC program filed by the
American Petroleum Institute?

Response. The issue of the definition of navigable waters was not included in the
settlement agreement which EPA reached with plaintiffs who challenged the 2002
rule. The issue is still being litigated in the U.S. District Court for the District of
Columbia.

Question 17. Can you describe about how many facilities you believe will receive
regulatory relief as a result of each of the proposed changes to the SPCC rules?

Response. EPA estimates that a total of about 618,000 facilities are currently sub-
ject to the SPCC regulations. The following provides the proposed change and our
best estimate of the facilities that would receive regulatory relief if these proposed
changes were adopted:

Qualified Facility: As proposed, the qualified facility (10,000 gallons or less of oil
storage capacity and it meets other qualification criteria) approach is optional and
depends on circumstances at a particular facility. A facility may find that it needs
to use a Professional Engineer (PE) for an impracticability or environmental equiva-
lence claim in its Plan. EPA does not know how many facilities would meet the cri-
teria and choose to take advantage of the “Qualified Facility” option. Therefore, EPA
examined the impact of the “Qualified Facility” option under 3 scenarios: 25 percent,
50 percent, and 75 percent of facilities would likely meet “Qualified Facility” status
and decide to implement this approach. EPA estimated that 84,000 facilities would
choose to take advantage of this option under the 25-percent scenario; 167,000 facili-
ties under the 50-percent scenario, and 251,000 facilities under the 75 percent sce-
nario.

Qualified Oil-filled Operational Equipment: EPA focused its economic analysis on
the electric utility sector for the, qualified oil-filled operational equipment option in
the proposed rule. We recognize, however, that many more facilities outside of the
electric utility sector with oil-filled operational equipment may choose this option.
As above, since this is an optional approach, some facilities may choose not to take
advantage of this flexibility. EPA estimates that the total number of new facilities
with oil-filled operational equipment that would elect to use the flexibility in this
approach would be approximately 2,040 in the first year. Over the next 10 years,
approximately 2,450 new facilities are expected to be added annually on average.

Motive Power: EPA has no empirical data on the number of facilities with motive
power containers with oil storage of 55 gallons or greater. To estimate the number
of facilities affected by the ‘Motive Power’ proposed rule, EPA examined 3 scenarios:
10 percent, 25 percent,and 50 percent of the facilities in sectors likely to have mo-
tive power containers may be affected by the proposed regulatory option. EPA esti-
mated that 29,000 facilities have ‘motive power’ oil storage under the 10 percent sce-
nario; 72,000 facilities under the 25 percent scenario; and 143,000 facilities under
the 50 percent scenario.

Airport Mobile Refuelers: EPA estimated the total number of airports that will
benefit from the proposed modification at 479 in the first year. EPA assumed one
to three mobile refuelers per airport, or approximately two per airport on average.

Question 18. Can you explain how and why the proposed rule differentiates be-
tween mobile vehicles that use petroleum products for propulsion or for the function
of the equipment and mobile vehicles that carry large tanks of fuel?

Response. The 1971 Memorandum of Understanding between EPA and the De-
partment of Transportation (DOT) states that “highway vehicles and railroad cars
which are used for the transport of oil exclusively within the confines of a non-trans-
portation-related facility and which are not intended to transport oil in interstate
or intrastate commerce” are considered non-transportation-related, and therefore
fall under EPA’s regulatory jurisdiction. For example, some oil refinery tank trucks
and fueling trucks dedicated to a particular facility (such as a construction site,
military base, or similar large facility) fall under this category. Vehicles used to
store oil, operating as on-site fueling vehicles at locations such as construction sites,
military, or civilian remote operations support sites, or rail sidings are generally
considered non-transportation-related. In a sense, the container on the vehicle is a
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frpoliile oil storage tank and would be subject to SPCC requirements at a regulated
acility.

However, there are certain motor vehicles (including aircraft) that contain oil sole-
ly for the purpose of providing fuel for propulsion, or solely to facilitate the oper-
ation of the vehicle. The concept of “motive power” is not addressed in the SPCC
regulations, but the EPA-DOTMOU in Appendix A to 40 CFR Part 112 specifically
refers to the transportation of oil, not to transportation in the general sense. As a
result, oil storage containers with a capacity greater than 55 gallons used for motive
power technically fall under the SPCC rule where secondary containment and other
SPCC requirements would apply. EPA never intended to regulate motive power con-
tainers under the SPCC rule; moreover, attempting to comply with the SPCC rules
for motive power containers would be extremely challenging. Therefore, the Agency
proposed to exempt motive power containers such as those on buses, sport utility
vehicles, small construction vehicles, aircraft and farm equipment, or at facilities or
locations such as heavy equipment dealers, commercial truck dealers, or certain
parking lots that maybe subject to the SPCC requirements (including secondary con-
tainment, inspection, and over fill protection) solely because of the presence of mo-
tive power containers.

Question 19. Can you explain the history of the applicability of the SPCC regula-
tions to the aviation industry?

Response. Since 1974 (with subsequent amendments in 2002), any facility, includ-
ing an airport, with a total oil storage capacity greater than 1,320 gallons and with
a reasonable expectation of a discharge to navigable waters and adjacent shorelines,
must comply with the SPCC regulations. Airports, especially large facilities, are
likely to have large stationary on site bulk storage containers of aviation fuel (an
oil) making them subject to the SPCC requirements. In addition, many airports
have vehicles equipped with onboard bulk storage containers that receive fuel from
the stationary onsite bulk storage containers and subsequently transfer fuel from
the onboard bulk storage containers to aircraft; essentially a “tank/container on
wheels.” These vehicles generally carry the fuel in a large tank/container and are
often called “mobile refuelers” because they provide fuel to the aircraft or other air-
port equipment. The mobile refuelers engage in fuel transfers to aircraft but when
not fueling aircraft serve as a bulk storage container storing the remaining fuel
until the next transfer occurs. EPA has always regarded these trucks as “mobile or
portable bulk storage containers” subject to the SPCC requirements.

In addition, in 1971, EPA and the Department of Transportation (DOT) jointly
signed a Memorandum of Understanding (MOU) that vests regulatory jurisdiction
for all oil storage and transfers within an SPCC facility with EPA, including air-
ports and aviation facilities. An airport or other aviation facility unfamiliar with the
MOU might conclude that because an airport is involved in transportation, it is not
subject to the SPCC rule. However, the MOU divides jurisdiction based on the
movement/storage of “oil” within and between facilities and not the act of transpor-
tation associated with aviation itself (in which “aircraft” move within or between fa-
cilities). As stated above, the memo, which has been included as an appendix to the
SPCC rule since 1973, clearly outlines these principles. Thus, the activities within
an airport related to movement and storage of oil are non-transportation and subject
to EPA jurisdiction and the SPCC requirements.

Question 20. What level of funding would the EPA need to annually inspect 30
percent of the facilities subject to the SPCC program?

Response. To inspect 30 percent of the facilities subject to the SPCC program an-
nually (about 200,000 facilities), EPA would need an increase in funding which
would be used partly to increase the number of trained inspectors. However, we
would also note that while it is important for EPA to maintain an enforcement, in-
spection, and compliance assistance effort and presence in the field, we also believe
it is important to establish simple, flexible regulatory requirements that encourage
increased compliance and good prevention practices without EPA having to inspect
every regulated facility.

Question 21. The proposed rule states that it does not have federalism implica-
tions as defined in Executive Order 13132. However, the proposed rule would pre-
empt State engineering licensing laws because it allows small facilities to make en-
gineering judgments. How does EPA justify this Federal preemption of State law
that would allow non-engineers to engage in the practice of engineering without a
license?

Response. In the current SPCC’ requirements, the Professional Engineer (PE) cer-
tifies that the SPCC Plan “has been prepared in accordance with good engineering
practice, including consideration of applicable industry standards and the require-
ments of 40 CFR part 112; that procedures for required inspections and testing have
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been established; and that this Plan is adequate for the facility.” EPA is proposing
that the owner or operator of a qualified facility can self-certify, among other things,
that “the Plan has been prepared in accordance with accepted and sound industry
practices and standards.” This is merely a statement that the owner or operator is
satisfied that his facility meets this requirement. A facility owner or operator may
need to rely on licensed professional engineering services for the design and con-
struction of equipment according to accepted and sound industry practices and
standards. However, EPA is only proposing that the owner or operator certify that
this requirement is met. In addition, EPA is not proposing to allow owners or opera-
tors of qualified facilities to use certain provisions (environmental equivalence and
impracticability) because these provisions require an evaluation by a PE. Finally,
we note that in the preamble, EPA makes clear that these rules, if adopted, would
not pre-empt State requirements that are more stringent; see, for example, “Under
CWA section 311(o), States may impose additional requirements, including more
stringent requirements, relating to the prevention of oil discharges to navigable wa-
ters. EPA encourages States to supplement the Federal SPCC program and recog-
nizes) that some States have more stringent requirements. 56 FR 54612 (October 22,
1991).”

Question 22. In drafting your proposal, did EPA evaluate whether the changes for
smaller sites creates an incentive for facility managers to disperse their oil storage
facilities, thereby increasing the opportunities for spills, and what did you find?

Response. While EPA did not explicitly consider the possibility that the proposal
might lead persons to disperse facilities and thereby increase the opportunities for
spills, an owner or operator determines the aggregate oil storage capacity at the fa-
cility to determine if he is subject to the SPCC requirements (quantity greater than
1,320 gallons) and whether he can take advantage of the qualified facility option at
the 10,000 gallon threshold. Consequently, it doesn’t matter if an owner or operator
has one, 10,000 gallon tank on the facility or 5, 2,000 gallon tanks; in this case the
aggregate oil storage capacity of the facility is 10,000 gallons. However, EPA does
recognize that there maybe sites (e.g., farms) where tanks are located on separate,
non-contiguous land parcels. In this case, the facility owner or operator may choose
to document that each separate, non-contiguous parcel is a separate facility and
only the oil storage capacity located on the single parcel needs to be aggregated. For
example, a farm might consist of two or more separate land parcels each with its
own 1,000 gallon oil storage tanks. In this case, the farmer could choose not to ag-
gregate the, tank storage capacity as allowed by the SPCC definition of facility. The
definition of facility in the SPCC rule (§112.2) provides factors an owner or operator
may use to make this facility determination as described above.

Question 23. Please provide a comprehensive list of the agricultural commodities
that are included in the term, “animal fats and oils or greases.”

Response. Please see the following web site for a list of the major known agricul-
tural commodities that would be included in the term “animal fats and oils or
greases”: http:/www.usc.miUvrtp/fag/oil.shtml (U.S. Coast Guard list of oils).

RESPONSE BY THOMAS P. DUNNE TO AN ADDITIONAL QUESTIONS FROM SENATOR
VOINOVICH

Question 1. My farmers in Ohio have had justifiable concerns about how they are
impacted by the Spill Prevention Control and Countermeasure program. It is impor-
tant to fully and fairly clarify how entities are subject to this ruling, and I need
to be able to explain this to my constituents. Prior to the Environment & Public
Works hearing we just held, it was my understanding that-in general-farmers with
fewer than 10,000 gallons of petroleum on site can take advantage of the indefinite
extension of the deadlines. However, subsequently, it was brought to my attention
thatsuch farmers can only take advantage of this indefinite extension if they are al-
ready in compliance with the 1973 regulations, which would essentially mean few
farmers would be able to take advantage of this new proposal as few farmers knew
they were subject to this rule prior to 2002. I did not believe this was the case.
Please clarify this point for me and my constituents.

Response. Under the proposed indefinite compliance extension, a farm with a total
oil storage capacity of 10,000 gallons or less that was in operation on or before Au-
gust 16, 2002, would need to maintain its SPCC Plan during the indefinite exten-
sion period. However, farms that came into operation after August 16, 2002 would
not be required to develop or implement a Plan during the indefinite extension pe-
riod until a new compliance date is established.

With regard to SPCC inspections of farms, EPA has informed the public and the
regulated community that it intends to address concerns raised by the farming sec-
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tor about the SPCC requirements and consider further differentiation of require-
ments for farms during the proposed indefinite extension. Because there is such a
large number and a wide variety of industrial facilities handling quantities of oil
greater than 10,000 gallons subject to the SPCC requirements, in light of the factors
noted above for targeting facilities for inspection, a farm inspection is typically a
very low priority. In addition, EPA believes that the farm sector will need the time
provided by the extension to better take advantage of any further amendments to
the SPCC rule that are promulgated as a result of the recent proposed amendments.

RESPONSES BY THOMAS P. DUNNE TO ADDITIONAL QUESTIONS FROM SENATOR BAUCUS

Question 1. Does the EPA have an inspection/monitoring program to ensure regu-
lated facilities adhere to the proposed rule?

Response. Yes; on average, a full SPCC inspection is conducted at about 1,100 fa-
cilities per year. As we discuss in the answer to the next question and in response
to question No. 7 under the Questions from Senator Jeffords, the Agency has var-
ious criteria in determining which facilities should be inspected/visited. In addition,
EPA personnel will review SPCC and Facility Response Plans (FRP) and respond
to hundreds of oil spills each year.

Question 2. The regulated community under the SPCC rule is quite large. Does
the EPA prioritize facilities to ensure that those large facilities, which pose the
greatest risk to the environment, are inspected before small, family owned facilities?
Please describe your efforts in this area.

Response. Capacity of oil storage is certainly one factor among many that the
Agency considers when prioritizing inspections of SPCC-regulated facilities. For ex-
ample, EPA inspects facilities that are required to submit Facility Response Plans
(FRP). These facilities (which by definition are also SPCC facilities) generally store
greater than one million gallons of oil and meet certain applicability criteria which
identifies that they have the potential to cause substantial harm to the environment
by discharging oil into or on navigable waters or adjoining shorelines. In an effort
to maximize inspection resources and travel funding, regional inspectors of 10 con-
duct both SPCC and FRP inspections when visiting these facilities. The Agency also
considers other factors in determining priorities for inspections such as spill history,
geographic location and proximity to navigable waters. [See also response to Ques-
tion No. 7 from Senator Jeffords.]
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Long-Term Ecosystem Response to the
Exxon Valdez Oil Spill

Charles H. Peterson,’* Stanley D. Rice,? Jeffrey W, Short,* Daniet Ester®
james L, Bodkin,* Brenda E. Batlachey,® David B. irons®

The ecosystem response ta the 1989 spill of oil from the Exxon Valdez into Prince
William Sound, Alaska, shows that current practices for assessing ecological risks of oil
in the oceans and, by extension, other toxic sources should be changed, Previcusly, it
was assumed that impacts to populations derive almost exclusively from acute mortal-
ity. However, in the Alaskan coastal ecosystem, unexpected persistence of toxic sub-
surface ‘oit and chronic exposures, even at sublethal levels, have continued to affect
witdlife. Delayed population reductions and cascades of indirect effects postponed
recovery. Development of ecosystem-based toxicology is required to understand and
ultimately predict chronic, delayed, and indirect long-term risks and impacts.

efore the Exxon Valdez oil spill, infor-
Bma(mn available for constructing risk

assessment models o predict ceologi-
cal impacts of petroleum hydrocarbons was
Iimited to selective, largely short-term
monitoring atier previous oil spills and to
tests of acute toricity in faboratory-tolerant
taxa {7). After the tanker Exxon Valdez
grounded on Bligh Reef in northern Prince
William Sound on 24 March 1989, the
magnitude of the spill, extent of shoreline
contamination, and evident high mortality
of wildlife prompted an evaluation of eco-
logical impacts of unprecedented scope and
duration extending now for more than 14
years {2--5). The release of 42 million liters
of Alaskan North Sfope crude oil contami-
nated to some degree at least 1990 km of
pristine shoreline. Prince William Sound
was most severely affeeted, but the oil
spread more than 750 km to the southwest
along the Kenai Peninsula, Kodiak archi-
petago, and the Alaska Peninsula {Fig. 1)
Years of study provide a new understand-
ing of long-term biological impacts and
FECOVErY Processes in a coastal
populated by abundant marine mammals,
seabirds, and large fishes {2-3}.
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Delays in recovery and emergence of
tong-tetm impacts are understood by bringing
an ecosystem perspective o ecotoxicology
{6). The ecosystem framework extends eco-
toxicology to include Interactions among

toxic hydrocarbons, Accordingly, mass mor-
talities of 1000 to 2800 sca otters (9) and
unprecedented numbers of seabird deaths es-
timated at 250,000 {/0) were documented
during the days after the spill. An estimated
302 harbor seals, a short-haired marine mam-
mal, were killed not by oiled pelage but likely
from inhalation of toxic fumes leading to
brain lesions, stress, and disorientation {2},
Mass mortality also occurred among mae-
roalgae and benthic invertebrates on oiled
shotes from a combination of chemical tox-
icity, smothering, and physical displacement
from the habitat by pressurized wash-water
applied after the spill {5, 7).

Persistence of Oil: Ecosystem
s ation

multiple abiotic and biclogical co £
vather than treating each species scparately
and restricting assessment 1o acute short-term
impacts {7}, Disagreements exist botween
Exxon- and govemment-funded scientists
{8), and unknowns persist, especially in un-
derstanding how multiple processes com-
bing to drive observed dynamics. Neverthe-
jess, these uncertainties <o little to diminish
the general conclusions: oil persisted be-
vond a decade in surprising amounts and in
toxic forms, was sufficiently bioavailable
to induce chronic biological exposures, and
had long-term impacts at the population
level. Three major pathways of induction of
fong-term impacts emerge: (i} chronic per-
ence of oil, biclogical exposures, and
population impacts to species closely asso-
ciated with shallow sediments; (i) delayed
population impacts of sublethal doses com-
promising health, growth, and reproduc-
tipn; and (iif) indirect effects of trophic and
interaction cascades, all of which transmit im-
pacts well beyond the acute-phase mortality.

Acute-Phase Mortality

After the refease of crude ofl from the Exxon
Valdez into Prinee William Sound (PWS),
acute mortality followed a pattern largely
predictable from other ol spills. Because ma-
rine mammals and seabirds require routine
contact with the sea surface, these taxa expe-
rience high risk from floating oil (2, 63, Oil-
ing of fur or feathers causcs loss of insulating
capacity and can lead to death from hypother~
mia, smothering, drowning, and ingestion of

q
Only carly phases of transport and transfor-
mation of the petroleum hydrocarbons fol-
lowed expeciations (/7). About 40 to 45% of
the oil mass grounded in 1989 on 787 km of
PWS beaches; another 7 to 11% was trans-
portedd to contaminate 1203 km of Gulf of
Alaska shoreline (77, 12} About 2% ve-
mained on intertidal PWS beaches after
years {//) this reflected an exponential
decay rate of ~0D87 year™, which in wm
produced a loss of 5§% over a year. Unex-
pectedly (), rates of dispersion and degra-
dation diminished through time, as most oil
remaining after October 1992 was seques-
tered in epvironments where degradation
was suppressed by physical barriers to dis-
turbance, oxygenation, and photolysis (/2),
A 2001 survey of intertidal PWS shorelines
revealed 53,600 kg of often little weath-
ered, Exxon Valdez ofl in intertidal subsur-
face sediments and a perhaps equal mass of
high-intertidal  degraded surface oil and
tower-intertidal, minimally weathered sub-
surface oil {73). This represents a decay
rate from 1992-2001 of eonly -0.22 1o
~0.30 year™ (20 to 26% loss over a year)
from the 806,000 kg estimated 1o be present
on PWS beaches in 1992,

Scdimentary refuges inhibited degrada-
tion and sequestered persistently toxic oil in
the intertidal zone of coarse-grained gravel
shores where geomorphologic armoring by
boulders and cobbles inhibited disturbance
by waves (12}, Some of this oil was similarly
trapped under mussel beds providing an
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enduring route of entry into many food chains
{I4). The subsurface cobbles and gravels of
stream banks {/5) harbored  biologically
available oil, exposing and killing pink satm-
on embryos through at feast 1993 (/6). Thus,
heavily oiled coarse sediments formed and
profected subsurface reservoirs, sequestering
oil from loss and weathering in intertidal
habitats containing fish eggs and invertebrate
predators  {sea  otiers,  seaducks, and
shorebirds).

Long-Term Population Impacts
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viduals from aporthem Kaight than from
Montague Island (78). Abundance of sea
otter prey (clams, mussels, crabs) did not
differ between Kaight and Montague dur-
ing this period, so prey availability fatls to
explain suppression of population recovery
{23). Suspension-feeding clams and mus-
sels concentrate and only stowly metabo-
tize hydrocarbons, which leads to chroni-
cally elevated tissue contamination that
persisted in one prominent prey of sea ot-
ters, the clam Profothaca staminea, until at
feast 1996 (7). Sediments in protected ar-
cas, including oiled mussel beds and shal-

Chronic expasures of. if spe-
cles. Chronic exposures for years after the
spill to oil persisting in sedimentary refuges
were evident from biomarkers in fish {47},
sea otters (78), and seaducks (/9) intimately
agsociated with sediments for egg laying or
foraging, These chronic exposures enhanced
maortality for years. In 1989, prediction of oil
risk to fishes was based largely on testing
acute toxicity in short-term {~4-day} labora-
tory exposures to the water-soluble fraction
dominated by - and 2-ringed aromatic hy-
drocarbons {8). After the spill, fish embryos
and larvae were chronically exposed to par-
tially weathered oil in dispersed forms that
accelerate dissolution of 3-, 4-, and S-ringed
hydrocarbons largely missing from the radi-
tional laboratory toxicity assays (/5). Labo~
ratory experiments showed that these multir-
inged  polyeyclic  avomatic  hydrocarbons
{PAHSs) from partially weathered wif at con-
centrations as low as 1 ppb are toxic to pink
salmon eggs exposed for the months of de-
velopmeat and to herring sggs exposed for 16
days (20, 21). This process explains the cle-
vated mortality of mcubating pink salmon
eggs i oiled rearing streams for at least 4
years after the oit spill (/6).

After 1989, sea offer recovery of about
4% per anwum {averaged thronghout west-
crn PWS) has fallen far short of the 10%
expected from earlier population recovery
after termination of trade in sea otter pelts
(22). At heavily oiled northern Knight Ts-
land, sea otters have remained at half the
estimated prespitl numbers with no recov-
ery initiated by 2000, whereas an unoiled
Montague 1sland population doubled just in
the period from 1995 to 1998 {23). Spring
carcass collections in 197685 and again
in 1989-98 produced age-at-death data,
which allowed population modeling to
demonstrate that sea otter survival in the
oiled portion of PWS was generally fower
in the years after the spill and declined
rather than increased after 1989 (24). This
response surprisingly included higher mor-
tatity of animals born after the spill, impli-
cating a  substantial contribution  from
chronic exposure. Persistent exposure to oil
in 199698 is confirmed by higher fevels of
the detoxification enzyme CYPIA in indi-
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jow celgrass habitats (25), also retained
contamination, with recovery to back-
ground in oiled mussel beds estimated from
repeated sampling to require up to 30 years
{/4). Thus, foraging sea otters suffered
chronic exposure to residual petroleum hy-
drocarbons from both sediment contact and
ingestion of bivalve prey. In contrast, pis-
civorous river otters showed little evidence
of chronic oil exposure even along heavily
oiled shorelines, implying that foraging in
sediments entails greater risk (78).

Among marine birds, harlequin ducks ex-
hihited the most unanticipated chronic impact,
Radio tracking of adult fernales revealed igher
mortality rates while overwin.
tering i 199596 through
1997-98 on  heavily oiled
Knight and Green Island
shores (22%) than on unoiled
Montague Island (16%), a dif-
ferenee with significant impli-
cations for population trajecto-
vies (263 Hardequin ducks,
which prey on  intertidal
benthic invertebrates, showed
induction of the CYPIA de-
toxification enzyme in 1998,
which in the absence of corre-
sponding patterns in other po-
tential inducers tike polychio-
rinated biphenyls {PCBs) in-
dicates ongoing exposure to
oil § years after the spil} (20).
Body mass of harlequing in
fate winter was negatively re~
fated to CYPIA levels in
1998, which suggests that a
mechanism  involving ener-
getics led to the observed el-
cvation in over-winter mor-
wlity rates {27). Reflecting
the sensitivity of harlequin
duck population dynamics to
adult female survival, fall
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Other marine birds that forage in shal-
fow sediments showed evidence of persis-
tent exposure to residual oil after the spill.
Barrow’s goldeneye, a seaduck that over-
winters in coastal Alaska and forages in
interlidal mussel beds, declined in abun-
dance in oiled relative to unoiled bays im-
mediately after the spill with no cvidence
of recovery through 1991 (28). Along oiled
Knight Island shorelines, Barrow’s golden-
eye showed chronic cxpasure to oil into
winter 1996--97, as evidenced by induction
of CYPIA (79). The association between
foraging on littoral benthic invertebrates
and chronic exposure to residual toxins
from the oil is Hlustrated by differences
among age classes in pigeon guillemots.
This seabird, which restricts foraging to
the near-shore environment, suffered acute
mortality during the spill (70). In 1999, 10
years after the oil spill, the chicks of pigeon
guitiemots, which are fed only fish, showed
no evidence of ongoing exposure to toxics,
whereas the adults, which include shaliow-
water benthic invertebrates in their diets,
had elevated CYPLA in their Hvers (29,

Sublethal exposures leading to death from
compramised health, growth, or reproduc-
son, Several studics documented cascades of

_——
6 50 100
Kilometers

PWS densities of harlequing
on oiled shores declined at an
annual rate of about 5% in
1995-87, as compared with
stahle numbers on unoiled

Fig. 1. Map of the spread of oil and the sherelines {indicated in
black} contaminated to some degree after the grounding of the
Exxan Valdez at Bligh Reef in northern Prince William Sound. Oil
was transported to the southwest, striking Knight {KN} and
other PWS islands, the Kenai Peninsuta {KP}, the Kodiak island

archipelago (K1}, and the Alaska Peninsula {AP).
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events indirectly affecting individual survival
or reproduction after sublethal exposures. Oil
exposure resulted in fower growth rates of
salmon fry in 1989 {(§), which in pink saimon
reduce survivorship indirectly through size-.
dependent predation during the maring phase
of their life history {30, After chronic expo-
sures as embryos in the faboratory to <20
ppb total PAHs, which stunted their growth,
the subsequently marked and released pink
satmon fry survived the next 1.5 years at sea
at only haif the rate of control fish (27). In
addition, controlled  laboratory  studies
showed reproduetive impairment from suble-
thal exposure through reducing embryo sur-
vivorship in eggs of returning adult pink
salmon that had previousty been exposed in
1993 1o weathered oil as embryos and fry
(31). These definitive experimental demon-
strations of compromised survival and re-
production from sublethal dosing conform
with a growing understanding of how ex-
posure to xenobiotics at sensitive early
stages in vertebrate development can lead
to enhanced monality and reproductive im-
pairment later in life through endoerine
distuption and developmental abnormali-
ties (32). Abnormal development occurred
in herring and salmon after exposure to the
Exxon Valdez oil {74, 20).

Support for the inference that sublethal
effects of chronic exposure to toxics through
mgestion of oil led to population-level im-
pacts on shorebirds comes from studies of the
black oystercatcher. In summer 1989, pairs of
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Fig. 2. Marine interaction webs of the Pacific Northwest
known to generate strong indirect effects. Heads of arrows
point to the taxen receiving the negative effect of predation
ar competition or the positive effect of habitat provision. (A}
Rocky intertidal shore community {5, 7). After acute mass
mortality in 1989 of (i} Fucus, (it} herbivorous limpets and
periwinkles, and (iif) predatory Nucella, a bloom of ephemn-
eral algae occurred after 0.5 to 1.5 years as a delayed indirect
effect of release from all interaction arrows marked by 1.
With a lag of 2.5 years, chthamatoid barnacles later in-
creased far above reference densities as an indirect effect of

release from alt interaction arrows marked by 2 (4, 7).
{B) Subtidal kelp forest community {36, 41}. Despite acute lass of over 50% of the sea atters at heavily oiled northern Knight island, there exists
onty imited evidence of initiation of this potentially strong trophic cascade. Seme patches of larger sea urchins have appeared but no explesion
of their abundance and no evident overgrazing of kelp have baen seen even in the absence of sea otter recovery to date {22, 23).

black oystercatchers with foraging territories
on heavily oiled shores showed reduced inci-
dence of broeding and smaller eggs than
those that bred elsewhere (33). Chick mortal-
ity was enhanced in propertion to degree of
shoretine viling in both 1989 and 1990, Sub-
sequent study (34) revealed that black oyster-
catchers indeed consumed oiled mussels and
that parents gathering prey on oiled shores in
1991 and 1992 fed chicks more to achieve
fess growth than on unoiled shores, which
implies energetic or developmental costs and
reproductive impairment from ingestion of
toxics 3 vears afier the spill. Fledging late ar
at small size has negative implications for
chick survivorship.

Cascades of indirect effects. Indirect ef-
fects can be as important as direct frophic
interactions in  structuring communities
{33). Cascading indivect effects are delayed
in operation because they arc mediated
through changes in an intermediary. Per-
haps the two gencrally most influential
types of indirect interactions are (i) trophic
caseades in which predators reduce abun-
dance of their prey, which in turn releases
the prey’s food species from control (36);
and (il) provision of biogenic habitat by
organisms that serve as or create important
physical structure in the environment (37},
Current risk assessment meodels used for
projecting biclogical injury to marine com-
munities ignore indirect effects, treating
species populations as independent of one
another {7, §), even in rocky-shere systems,
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where basic community ecology would in-
dicate otherwise (38).

Indireet interactions {Fig. 2A) lengthened
the recovery process on racky shorelines fora
decade or more (7). Dramatic initial loss of
cover by the most important biogenic habitat
provider, the rockweed Fucus gardneri, trig-
gered a caseade of indirect impacts. Freeing
of space on the rocks and the losses of im-
portant grazing (limpets and periwinkles) and
predatory (whelks) gastropods combined to
promote initial bleoms of ephemeral green
algae in 1989 and 1990 and an opportunistic
barnacle, Chehamalus dalli, in 1991, Absence
of structural algal canopy led to declines in
associated invertebrates and inhibited recoy-
ery of Fucus itself, whose recruits avoid des-
iccation under the protective cover of the
adult plants. Those Fucws plants that subse-
quently setted on tests of Chthamalus dalli
beeame distodged during storms because of
the structural instability of the attachment of
this oppertunistic bamacle. After apparent
recovery of Fucus, previously ofled shores
exhibited another mass rockweed mortality in
1494, a cyelic instability probably caused by

imul us senility of a singl :d stand
(5, 39). The importance of indirect interac-
tions in rocky shore communities is well
established (38), and the peneral sequence of
succession on racky intertidal shores extend-
ing over a decade after the Exxon Valdez oil
spill closely resembles the dynamies after the
Torrey Canyon ofl spill in the UK (40). Ex-
pectations of rapid recovery based on short

www.sclencemag.org



peneration times of most intertidal plants and
animals are paive and must be replaved by a
geperalized concept of how interspecific in-
teractions will lead to a sequence of delayed
indirect effects over a decade or longer (7).

indirect interactions are not restricted to
trephic cascades or to intertidal benthos. In-
teraction cascades defined broadly include
foss of key individuals in socially organized
populations, which then suffer subsequently
enhanced mortality or depressed reproduc-
tion. After exceptionally high mortality of
20% between September 1988 and spring
1989 and another 20% during the following
year in the AB pod of resident (fish-eating)
killer whales that had been observed to swim
through the spiil, Tosses of adult females from
these matriarchially organized family groups
ted to suppressed reproduction (2. In another
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teading 1o likely disintegration (7). Further-
more, the most compelling example o all of
maring ceology of a trophic cascade radically
modifying a marine community comes from
the Gulf of Alaska kelp ccosystem {36). Un-
tess eliminated by kifler whales that have fost
their traditional, larger marine mammal prey
(413, sea otters control sea urchin popula-
tions, preventing them from overgrazing kelp
and other macrealgae, and thereby retaining
structural habitat for fishes and invertcbrates
(Fig, 2B). Given the spill toss of about 50%
of the sea otters from PWS, thers is potential
for this cascade 1o influence recovery dynam-
ics, but evidence of its operation to date is
fimited to reduction in otter foraging and
increase in urchin sizes (/4). Nevertheless,

should sea otters be eliminated from an area
by an oil spill, the repeatability of the otter-

pod {AT]) of transient (n ing) kill-
or whales, the 40% loss during the spill is
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urchin-kelp cascade is snfficiently strong that
risk assessment models can confidently in-
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clude its implications. In contrast, limited
understanding of the importance of behavior-
ally mediated indirect effects in driving com-
munity dynamics (42) still prevents their in-
clusion in risk modeling.

Implications of Changing Paradigms of
Oil Ecotoxicity

1t is well known that acute tests of toxicity in
the fahomtory are insufficient for ecotoxico-
logical risk asscssment (43). Tt has also been
clear that tests of chronic exposures are need-
cd to fully understand impacts of petroleum
and other toxing in the marine environment
(6}, Support grows for inclusion of a range of
physiological, biochemical, and his -
logical evaluations of toxicity, facilitated by
rapid development of molecalar tools. Fur-
thermore, ecologists have fong ack:
the potential importance of interaction cas-
cades of indirect effects. Now synthesis of 14
vears of Exxon Valdez oil spill studies doe-
uments the contributions of defayed, chronic,
and indirect effects of petroleum contamina-
tion in the marine environment {Table 1}
Expanding the scope of the fundamental b
of ecotoxicology beyond reliance on short-
term acute toxicity to include defayad, chron-
ic, and indirect effects operating over longer
periods is analogous to developing ecosys-
tem-based management of forest (44} and
fisheries {43) resources to embrace the nexus
of coosystem interactions, Our synthesis im-
plies necessary modifications of environmen-
tal standards for water quality, stormwater
control, chronic low-level oil releases, and
many other human activities. Vague con-
cerns about the role of poor water quality in
the steady declines of estuarine-dependent
fisheries may now find renewed focus on a
specific class of contaminants, the multi-
ringed PAHs, in physically protected sedi-
mentary spawning and nursery habitats. In
light of delayed impacts of the Exxon Val-
dez {Table 1) and the San Cristobal oil spill
in the Galapagos tstands during 2001 (46),
the growing role played by risk assessment
modeling in a prior environmental deci-
sion making and a posteriori estimation of
natural resource injury needs reconsidera-
tion. Much incentive exists for advancing
the predictive capacity of ecology to allow
more eonfident modeling of ehronie, indi-
rect, and delayed effects of stressors
through ecosystem-based frameworks,

q
d
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Status of Recommendations from 1989 Report on EPA’s Spill Prevention, Control, and
Countermeasure (SPCC) Rule’

Rec. 1 ~ Build and test aboveground oil storage tanks in accordance with the industry’s or other

specified standards

Actions taken:

The 1990 Oil Pollution Act required EPA to conduct a study on the use of liners or other
secondary means of containment for storage facilities near waterways. However, EPA’s
analysis (issued in draft in 1994) indicated that it would be more costly for the industry to
install liners than to remediate after a release.

EPA’s July 2002 final rule strengthened the regulatory language to require that tank
materials and construction be compatible with the substances stored in them, and requirec
that tank installations be in accordance with good engineering practices.

EPA’s July 2002 final rule established corrosion protection requirements for partially
buried tanks.

EPA’s July 2002 final rule required periodic testing for, among other things, (1)
aboveground tanks in general and when material repairs are made, (2) aboveground
valves and piping, and (3) tanks, valves and piping where a facility owner could
demonstrate that secondary containment measures were impracticable. However, the
2002 final rule eliminated specific language that had been proposed in 1991 concerning
how frequently this testing needed to occur.

EPA’s July 2002 final rule required that field-constructed aboveground tanks undergoing,
repair, alteration, or change in service be evaluated for brittle fracture (the cause of the
Ashland Oil Spill).

EPA’s July 2002 final rule withdrew a 1991 proposed recommendation that construction,
materials, installation and use of bulk storage tanks conform to industry standards.
EPA’s December 2005 proposed rule would allow eligible facilities (established under
the same proposed rule change) to self-certify deviations from standard tank testing
requirements without the approval of a professional engineer. In the proposed rule, EPA

indicated that it expects facilities would comply with industry standards.

'GAO, Inland Qil Spills: Stronger Regulation and Enforcement Needed to Avoid Future [ncidenls,‘GAO/RCED-89-
65 (Washington, D.C.: Feb. 22, 1989).
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Summary of actions:

To alarge extent this recommendation has been addressed. The regulatory language concerning
the construction and testing of aboveground storage tanks and associated piping is now stronger
than it was at the time of the 1989 report. However, while EPA expects that professional
engineers will consider industry standards when certifying facilities SPCC plans, the use of
specific standards has not been required. EPA has argued that requiring specific standards would
reduce flexibility and might not be appropriate in all instances. At the same time, the proposal to
allow some facilities to certify their own testing procedures without the approval of a
professional engineer could be an area of weakness, given that facility owners are not being

required to self-certify that they are following specific standards.

Rec. 2 — Plan how to react to a spill that overflows facility boundaries

Actions taken:

e EPA’s July 1994 final rule implemented requirements from the 1990 Oil Pollution Act to
establish facility response planning for worst case oil spills. EPA regulations now require
owners of facilities where oil spills could cause substantial harm to the environment
(based on location, storage capacity and a number of other factors) to submit plans for
worst case, medium, and small oil spills. EPA’s final rule outlined the requirements of
these facility response plans including, that facility owners document that they have
secured adequate response capabilities. EPA’s final rule also gave regional officials the
authority to approve the facility response plans for a subset of higher risk facilities.

» Inresponse to the requirements of the Oil Pollution Act, EPA has instituted the National
Preparedness for Response Exercise Program (PREP) to periodically conduct drills for
facilities required to have a response plan.

o EPA’s July 2002 final rule strengthened language outlining SPCC requirements to
eliminate confusion about these provisions being optional.

s EPA’s July 2002 final rule clarified requirements for SPCC plans including, estimates of
the quantity of oils potentially discharged, possible spill pathways, spill prevention
measures, spill control measures, spill countermeasures, and provisions for disposal of

recovered materials. However, the 2002 final rule also allowed deviation from most of
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the rule’s substantive requirements (except for secondary containment) if the owner
documented the reasons for nonconformance and provided equivalent environmental
protection, Owners are not required to submit deviations to EPA, but EPA can require
amendments to a facility’s SPCC plan if it becomes aware of problems with the
deviations through other information submissions or inspections.

e EPA’s July 2002 final rule included language that industry standards should be
considered when developing the SPCC plans, but not necessarily followed.

e EPA’s July 2002 final rule required facility owners review their plans periodically and
amend the plans whenever there is a change to a facility that affects its potential to
discharge oil.

e EPA’s July 2002 final rule provided EPA the authority to require facility owners to
amend their SPCC plans following a discharge, but indicated that EPA does not have the
authority to approve SPCC plans. The final rule eliminated a requirement that facility
owners submit their plans to EPA following a discharge, but gave EPA the authority to
require submission of plans on a case-by-case basis.

e EPA’s July 2002 final rule required existing facilities to prepare an amended SPCC plan
within 6 months of 8/16/02, and implement the plan by 8/18/03. Those facilities
becoming operational after 8/16/02 but before 8/18/03 must prepare and implement plan
no later than 8/18/03. Those facilities becoming operational after 8/18/03 must prepare
and implement a plan before beginning operations.

o Since the July 2002 final rule, these compliance dates have been continually
extended through additional rulemaking in April 2003 and August 2004. Facility
owners are now required to develop and implement their amended SPCC plans by
8/18/06.

o EPA’s December 2005 proposed rule would extend compliance dates for SPCC
plan amendment and implementation to 10/31/07.

* EPA issued compliance assistance guidance for facility response planning and the SPCC
rule in August and October 2002.

Summary of actions:
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This recommendation has been partially addressed. The regulatory language concerning the
contents and requirement to develop SPCC plans has been strengthened. Additionally, other
regulatory changes have been made, such as the requirements for periodic review, which
strengthen the spill prevention planning process. At the same time the facility response planning
requirements and drills, implemented as a result of the 1990 Act are significant steps towards
planning how to react to oil spills, However, given the continual extensions to the compliance
deadlines from the 2002 final rule, many of the SPCC planning changes have never really been
enforceable, and so the recommendation cannot be considered fully addressed. Finally, there
remain some potential areas of weakness in the SPCC planning process. For example, facility
owners are not normally required to submit their SPCC plans or “environmentally equivalent”
deviations from SPCC requirements to EPA. Under the current regulations, these plans would be
certified by professional engineers, although these engineers are not required to be independent,
and this requirement could change as a result of proposed rule changes. Therefore, given EPA’s
limited inspection resources, the agency may not become aware of problems with some facilities’

SPCC plans until it is too late to prevent a spill.

Rec. 3 — Design and operate storm water drainage systems to prevent oil from escaping through
them

Actions taken:
e EPA’s July 2002 final rule strengthened language requiring that drainage from diked
storage areas be restrained by valves.
» EPA’s July 2002 final rule included additional security requirements for storage facilities.
* EPA’s July 2002 final rule required annual training for personnel involved in oil-handling
on a variety of topics including general facility operations, discharge protocols and the

facility’s SPCC plan.

Summary of actions:
These actions address the recommendation. However, as of December 14, 2005, EPA had not

provided information on other actions that may address this recommendation.

Rec. 4 - Develop in coordination with state and local authorities, a system of inspection
priorities on the basis of a national inventory of tanks
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Actions taken:

o Inits 1991 proposed rule, EPA put forth an effort to collect data for a national inventory
of tanks. However, OMB never approved the data collection effort, and EPA ultimately
withdrew the proposed data collection effort as part of the 2002 final rule.

o Instead EPA undertook a more limited survey of 30,000 facilities that it
completed in 1996. EPA used statistical extrapolations of this data to provide
information on the regulated universe for the 2002 rulemaking.

e The 1995 GAO reported noted that EPA had taken other steps to target inspections
including:2

o Establishing as a national priority that all facilities in each region that were
required to develop facility response plans would be inspected between 1995 and
1997,

o EPA obtained Dun & Bradstreet information on individual facilities which it
provided to its regional offices,

o A couple of regional offices took steps to develop their own targeting strategies

based on spill history, potential to cause harm, and referrals/complaints,

Summary of actions:

This recommendation has been partially addressed. EPA has made some efforts to collect data to
inventory the regulated community. Further, as of 1995, EPA indicated that it had taken steps to
develop a system of inspection priorities. However, as of December 14, 2005, EPA had not
provided information on whether the agency established a formal policy on national inspection

priorities.

Rec. 5 — Develop instructions for performing and documenting inspections

Actions taken:
» The 1995 GAO report noted that EPA had begun work on developing uniform procedures
which it expected to complete by late 1995,

2GAOQ, Aboveground Oil Storage Tanks: Status of EPA’s Efforis to Improve Regulation and Inspections,
GAO/RCED-95-180 (Washington, D.C.: July 18, 1995).



113

o The 1995 report also noted that the two regional offices visited had developed
some standardized procedures and documentation, with both similarities and
differences.

e In December 2005, EPA issued a guidance document to assist inspectors in reviewing
facilities” implementation of the SPCC rule. The guidance provides information on the
role of the inspector in reviewing and evaluating environmental equivalence, secondary
containment impracticability determinations, and integrity testing. For example, the
guidance indicates that among other activities, the inspector should review the SPCC plan
to determine compliance with the rule and documentation of any deviations, as well as

reviewing tank/piping test records, and inspection checklists used by the facility.

Summary of actions:

These actions address the recommendation. However, as of December 14, 2005, EPA had not

provided information on other actions that may address this recommendation.

Rec. 6 — Define and implement minimum training needs for inspectors

Actions taken:
e The 1995 GAO report noted that EPA had begun work on guidance for training SPCC
inspectors and expected to complete it in early 1996.
o The report also noted that from 1992 through 1994 EPA had provided an average
of about $900,000 per year for training and other activities to enforce the Clear
Water Act. For example, Region 6 developed a series of videotapes to train

aboveground storage tank inspectors and shared them with other regions.

Summary of actions:

It is unclear whether this recommendation has been addressed. As of December 14, 2005, EPA
had not provided information on whether the agency finalized a formal program or developed

guidance for inspector training.

Rec. 7 — Establish a national policy for fining violators

Actions taken:
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o The 1990 Oil Pollution Act increased the cost of these penalties from $5,000 per day to
$25,000 per day and set additional administrative penalties.
o The 1995 GAO report noted that EPA had drafted guidance and provided it to the regions
in 1993. EPA hoped the policy would be completed by the end of 1995. .
o However, the 1995 GAO report also noted that in visits to a couple of regions,
there were differences in the extent to which regional officials followed the draft

policy.

Summary of actions:

It is unclear whether this recommendation has been addressed. As of December 14, 2005, EPA
had not provided information on whether the agency finalized a national policy on fining

violators, and whether this is being consistently implemented in the regions.

Rec. 8 — Consider whether to reestablish an oil spill research and development program

Actions taken:

o The 1990 Oil Pollution Act provided some funds for oil spill research but these funds
were not part of an EPA-speciﬁc program.

* An official with EPA’s Office of Reéearch and Development indicated that EPA has
some oil spill research and development efforts focused on testing products and on the
transport, fate, and remediation of spilled oil. The official noted that the FY 2006 budget
for this research is $901,500.

Summary of actions:

These actions are related to the recommendation, but it is unclear whether the recommendation
has been fully addressed. The 1989 GAO report noted that one of the problems with the Ashiand
oil spill was that only about 20% of the spilled oil was ultimately recovered, and that additional
research was needed to improve on oil spill remediation technologies that dated from the 1960s.
Specifically, the report identified a need for research to improve technologies for controlling
spills in fast moving inland waters and cold weather spill control and recovery techniques.

While the actions taken indicate that research and development efforts have been made, it is

unclear whether these efforts address the specific problems identified in the 1989 report.
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Rec. 9 - Determine the advantages and disadvantages of supplementing EPA’s own inspection
resources by (1) using states and local inspection resources and (2) requiring that facilities obtain
certification from independent engineers that facilities are in compliance with regulations

Actions taken:

e EPA’s 1991 proposed rule noted that the Clean Water Act does not authorize EPA to
delegate elements of the SPCC program to the states. The 1991 proposal encouraged
state and local governments to supplement the federal SPCC program using their own
authorities and recognized that an increasing number of states have developed their own
oil pollution prevention programs, with requirements such as tank licensing and
standards. The proposal also noted that many states are assessing the adequacy of
programs or considering legislation on aboveground oil storage tanks.

e EPA’s July 2002 final rule strengthened requirements that professional engineers attest
that (1) they or their agent actually visited the facility, (2) the facility’s SPCC plan was
prepared according to good engineering practice including consideration of industry
standards, (3) procedures for required testing were established, and (4) the plan is
adequate for the facility.

o However, in its 2002 final rule, EPA decided not to require professional engineers
to be certified in the state where the facility is located, or that they be independent
of the facility. EPA decided that the professional integrity of the engineers, and
oversight and licensing boards would be sufficient to prevent abuses.

e EPA’s December 2005 proposed rule would allow facilities that store 10,000 gallons or
less and have a good history of no discharges to certify their own plans in lieu of having
them certified by a professional engineer.

© Under the proposed rule, facility owners would not be allowed to deviate from
SPCC rule requirements as is otherwise allowed, except regarding security and

tank integrity testing requirements.

Summary of actions:

This recommendation has been partially addressed. EPA has determined that it is not necessary
for professional engineers who certify that facilities” SPCC plans are in compliance with

requirements be certified in that state or financially independent of the facility. Additionally,
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EPA is currently considering whether some facilities even need to have their SPCC plans
certified by a professional engineer. As of December 14, 2005, EPA had not provided

information on actions taken to coordinate with state and local governments.



117

NEl'4

AMERICAN FEED INDUSTRY ASSOCIATION
1501 Wilson Bivd., Suite 1100, Arlington, VA 22209
Tel; 703/524-0810 Fax 703/524-1921 Email: afia@afia.org www.afia.org

December 14, 2005

The Honorable James Inhofe

Chairman

Committee on Environment & Public Works
U.S. Senate

410 Dirksen Senate Office Building
Washington, DC 200510

Re: Statement for the Record on “Animal Fats and Vegetable Oils (AF/VO)
Used in the US Feed Industry” relative to EPA’s SPCC Rulemaking

Dear Chairman Inhofe;

The American Feed Industry Association (AFIA) commends you and your committee for convening
today’s hearing relative to the Environmental Protection Agency’s (EPA) SPCC rulemaking and its
consideration of the special and unique requirements of food and agriculture as it relates to the agency’s
prospective rulemaking in response to Public Law 104-55 (33 USC 2720).

AFIA is the national association representing the manufacturers of primary livestock, poultry feeds and
pet foods. It’s more than 600 member companies also include firms which process and supply ingredients
to feed companies.

Given feed represents more than 70% of the on-farm cost of producing meat, milk and eggs, any federal
action which increases the cost of producing feed negatively impacts the cost of production for U.S.
farmers and ranchers, and ultimately, the U.S. consumer.

AFIA commends EPA’s efforts to respond to Public Law 104-55, 33 (USC 2720), requiring the agency to
issue regulations to comply with the Edible Oil Regulatory Reform Act by differentiating animal fats and
vegetable oils (AF/VO) from all other oils, and developing more specific guidance for inspectors for
facilities storing and using AF/VO products. We are providing the following recommendations and
supporting documentation for inclusion in the separate AF/VO title, to be defined in EPA’s prospective
rulemaking.

Further, AFIA is pleased the agency has been transparent in its proposed rule development, keeping
industry apprised of its progress, taking considerable industry input, and holding briefings for affected
parties on the implications of it’s the prospective rule.

As we have discussed with EPA and previously documented in comments to the agency, AF/VO products
used in the U.S. feed industry are non-toxic, biodegradable, non-corrosive, and do no persist in the
environment. Any potential spills or leaks are quickly mitigated due to the very limited flowability of
these products at normal temperatures. Thus, AF/VO pose a significantly lower risk to the environment
than petroleum oils, and should not be regulated by the same standards and requirements as petroleum
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oils. AFIA has provided to the agency detailed evidence to further substantiate these product qualities,
their significant differences from petroleum products, and the minimal risk they pose to the environment.

Based on this information and the minimal risk reduction verus cost to comply with the SPCC rule, we
request EPA implement the following changes, exemptions and/or exclusions in order that EPA will fairly
treat these agricultural products and the companies utilizing them to manufacture animal feeds. Our
recommendations are as follow:

1.

Rack Definition — AFIA is pleased EPA has addressed this important definition. We strongly
recommend the final definition of a “rack” in the proposed rule will clearly state AF/VO will be
exempted from the “secondary containment” for mobile tanks (e.g., railroad tank cars, tanker
trucks) requirements of the present rule.

This definitional change which recognizes that the minimal risk does not warrant such investmen
will save the US feed industry an estimated $270 million. :

Storage Security — AFIA also strongly recommends EPA amend the fencing requirements for
AF/VO storage in the final rule, thus exempting this classification of products from the Section
112.7 requirement that the entire property be enclosed with fencing. We are pleased the agency
contemplates — at least in the draft proposal we have studied — that a facility may use other means
to secure tanks, valves, motors and controls. This will allow a facility the necessary latitude to use
best judgment to achieve compliance,

Integrity testing — AF/VO products are non-corrosive, outside tanks have significant additional
surface insulation protection to provide efficient heating of the product, and potential leaks or
spills are easily detected by visual means long before any significant amount of product might be
lost from a tank or tank valve. Given this low level of risk and the lack of any historical evidence
of AF/VO tank leaks, AFIA recommends EPA adjust the AF/VO regulations for outside tank
integrity testing requirements, and proposes this requirement be replaced with a visual inspection
program followed by the industry today.

The draft documents we have seen contemplates allowing for self-certification by a facility if
certain criteria are met, i.e. the facility has not had a spill in the past ten years or has not been in
operation for ten years but hasn’t had a spill. The facility owner or operator is familiar with the
operation, the agency has visited the facility, the plan is prepared in acceptance with the rule, the
plan is fully implemented, the facility does not utilize the environmental equivalence provisions
and the plan has the full approval of management and the facility has committed the necessary
resources to fully comply with the plan.

This change will save an estimated $45-million investment by the U.S. feed industry.

Facility Response Plans — AFIA strongly recommends adoption of a three-tier designation of tank
storage capacity for the purposes of SPCC plan requirements and that the contemplated tiers be as
follows:

Tier 1: Above 30,000 gal storage - follow existing plan requirements

Tier 2: 15,000 to 30,000 gal. storage - written plan without a requirement
for PE certification

Tier 3: Up to 15,000 gal. storage — no written plan required, but with
substantive compliance



119

This revised tier levels requirements are appropriate for feed industry facilities which generally
receive and store small quantities (6,000 - 30,000 gallons) of AF/VO for nutritional inclusion in
animal feed. Re-loading and transporting the bulk material does not occur at feed plants. Most
shipments arrive via truck during normal business hours. Thru-put may range from 6,000 gailons
per day for large facilities to 6,000 gallons per month for small facilities. These business
conditions, combined with the minimal environmental risk of AF/VO products clearly justify the
recommended tier change.

EPA appears to be contemplating a 10,000-gallon storage capacity. The aggregate
aboveground storage capacity of feed facilities is generally 10,000 gallons or less. Given that
many supplier companies require a minimum 10-day lead time on orders for AF/VO. The
10,000 gallon maximum storage will require a facility to have multiple loads on order to
meet this small limit.

The prospective rule treats storage tanks inside the plant the same as outside tanks. Given the
non-corrosive, non-toxic, biodegradable and non-persistent nature of AF/VO products, along with
the quick mitigation feature due to the reduced flow ability of these products (all of which has
been documented), we request the agency adjust the regulations to remove inside storage tanks
for AF/VO from this secondary containment requirement. The cost to comply with this feature
would be exorbitant to the industry with minimal risk mitigation.

AFIA supports use of 55-galion drums and one-ton mini totes as temporary storage for AF/VO
products, both inside and outside feed plants. The draft documents we have seen do not address
this important issue. The product stored in these containers is only unloaded within the plant
when it is incorporated as an ingredient in the feed manufacturing process. Thus, EPA must
recognize the contemplated requirement for SPCC containment of these containers would be
impractical. AFIA strongly requests this specifically be stated in the agency’s contemplated
rulemaking.

AFIA strongly urges EPA to extend these amendments to the rule based on industry segment
rather than on an individual company basis. This will eliminate the need for each company to
make application and the agency to review, consider and reply to numerous individual
applications. This would greatly minimize the paperwork, time and costs incurred for all
concerned.

EPA has not, thus far, defined the term product mixtures, including AF/VQ, as it rclates to the
SPCC rulemaking and AFIA requests clarification on this definition. For example, how would a
liquid feed product (mainly molasses plus nutrients) that contains a percent AF/VOQ in the product
be defined under the regulation?

This important definition is not addressed in the contemplated rule. This could be a major
problem for companies storing or mixing liquid feeds. A feed mill that stores AF/VO and
produces liquid feed will exceed the 10,000 gallon aggregate storage capacity if both AF/VO and
mixtures count the same. The feedlots in the Midwest and Southwest would be affected in
this category with the 10,000 gallon aggregate limit on total capacity if the term “product
mixtures” isn’t defined.

Finally, AFIA strongly urges EPA to provide assurances to industries storing and using AF/VO
products that they can expect to be regulated under the Qil Pollution Act of 1990 and Clean
Water Act and their regulations. Compliance with many of the SPCC provisions will require
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considerable capital investment and time to implement. It is only fair to the industry that the final
requirements are clearly established prior to their expected compliance period, and the affected
industries’ investment of capital and other resources.

Chairman Inhofe, AFIA thanks you again for your time and attention to these critical issues and for
calling today’s important hearing. Our mutual objective is to achieve a final regulation that adequately
protects the environment, but is also practical for implementation by the US feed industry, a critical par
of a strong and economical food system in this country.

AFIA appreciates the opportunity to offer recommendations as the agency moves forward in
differentiating animal fats and vegetable oils from petroleum products in Spill Prevention, Control and

Countermeasure regulation.

Sincerely,

Joel G. Newman

Joel G. Newman
President



STRY ASSOCIATION

May 7, 1999

Superfund Docket

Docket Number SPCC-10P

Mail Code 5203G

U.S. Environmental Protection Agency
401 M Street, SW

Washington, DC 20460

Dear Docket Clerk:

The American Feed Industry Assn, (AFIA) offers the following somments to the Advanced
Notice of Proposed Rulemaking (ANPR) published in the April 8, 1999, Federal Register, Vol.
64, No. 67, "Oil Pollution Prevention and Response; Non-Transportation-Related Facilities®.

AFIA is the national trade association representing the manufacturers of more than 75% of the
primary formula livestock and poultry feed sold annually in the U.S. The AFIA membership
also includes pet food manufacturers, ingredient suppliers, animal drug makers, equipment
manufacturers, and those who provide goods and services to the industry. AFIA represents more
than 700 compenies and 3,000 establishments in 50 states.

Introduction

AFIA applauds EPA's efforts to respond to Public Law 105-276 requiring the agency to issue
regulations to comply with the Bdible Oil Regulatory Reform Act by differentiating animal fats
and vegetable oils (AF/VO) from all other oils. On behalf of member companies that handle,
store or transport large quantities of AF/VO, and subject to Facility Response Plan (FRP)
requirements, AFIA, a member of the AF/VO Coalition, has submitted comments to the EPA in
response to the Notice of Proposed Rulemaking on FRP. On behalf of other member companies
that handle, store or transport small quantities of AF/VO and subject to SPCC Plan requirements,
AFIA submits these comments recommending alternate methodology for AF/VO facilities.

The 30-day ANPR notice and comment period did not provide adequate time for individuat
AFIA member companies to submit comments specific to their operations. Also, AFIA is aware
of other industry groups who were unable to respond due to insufficient time. Realizing
significant industry interest in improving SPCC Plan requirements, AFIA recommends the
agency move forward with a Notice of Proposed Rulemaking to allow others to respond with
recommendations for improvement.

1501 Wilson Blvd., Suite 1100, Ariington, VA 22209
Tek 703/524-0810 FAX: 703/524-1921 E-mail: afla@afia.org www.afia.org
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40 CFR 112, when written, was designed to safeguard the environment from spills of oils of any
kind or form, including, but not limited to, petroleum, fuel oil, sludge, oil refuse and oil mixed
with wastes other than dredged soil. Initially, owners of feed industry facilities were uncertain
how to interpret the regulation relative to their facilities. Over time, however, feed millers and
ingredient suppliers have implemented SPCC plans, and through inconsistent interpretation of
the regulation, have instituted more safeguards than potential AF/VO spills appropriately
deserve.

On Feb. 2, 1998, AFIA submitted comments to EPA's Proposed Rulemaking published in the
Dec. 2, 1997 Federal Register, Vol. 62, No. 231; "Oil Pollution Prevention and Response; Non-
Transportation Related Onshore and Offshore Facilities." A copy is attached. In summary,
AFIA supported raising the threshold requiring preparation of a SPCC plan from 660 gallons to
1,320 gallons. Today, AFIA believes that threshold should be even higher. AFIA continues to
support altemative SPCC Plan formats if all regulatory requirements are met and sequentially
cross-referenced; elimination of certain proposed post-spill reporting information, and extending
the SPCC plan review requirement from once every three years to once every five years.

However, AFIA disagrees with the agency's Dec. 2, 1997, Proposed Rule relative to record
keeping of stormwater bypass events from diked areas around bulk storage tanks. AFIA believe:
EPA should allow this activity to be regulated under NPDES permits, but reporting and
recording of bypasses should not be required if not required under NPDES.

Description of Feed Industry Facilities

Feed industry facilities subject to SPCC plan requirements generally receive and store small
quantities (6,000-20,000 gallons) of AF/VO for nutritional inclusion into animal feed. Loading
and transporting the material does not occur. Most shipments arrive via tank truck during normal
business hours. Throughput can range from 6,000 gallons per day for large facilities, to 6,000
gallons per month for small facilities. Operations typically employ 10-45 workers, over one, two
or three shifts per day. These facilities are typically located inland, in rural areas, where
geographic location may associate them with small streams and ditches, not large rivers and
lakes.

EPA defines the term "navigable waters" so broadly that nearly any bedy of water or continuous
stream can be considered "navigable." Thus, many feed industry facilities fall within the scope
of 40 CFR 112, not because of 2 potential threat to large, flowing bodies of water, but often due
to a potential spill flowing from one channel or drainage ditch to another, and under extreme
conditions, could eventually reach regulated waters.

The feed industry incorporates AF/VO into animal feed formations. Every ingredient going into
the mixing of feed has either been approved by the federal Food & Drug Administration (FDA),
and/or is generally recognized as safe ("GRAS") by the Association of American Feed Control
Officials (AAFCO) and FDA, Nutritionists formulate animal rations based on what the animal
needs for optimum nutrition.



123

The storage and mixing of these ingredients is regulated by FDA through Current Good
Manufacturing Practices (CGMPs) {21 CFR 225-26]. A product can be deemed adulterated if
the conditions of production are inferior to those prescribed by FDA. CGMPs require strict
reconciliation of inventory and minimization of shrinkage -- an emphasis that automatically
minimizes release to the environment.

The feed industry, SIC code 2048, is regulated by EPA's stormwater runoff regulations. Feed
industry facilities already administer management and engineering controls for the reduction and
prevention of pollutant loading in storm water. Pollution prevention plans detail spill prevention,
clean up, housekeeping and maintenance programs to safeguard stormwater becoming loaded
with any pollutants from the grounds of the facility.

nded SP 1 ideline i ions
EPA requests comments on ways to differentiate the protection requirements among the different
classes of oils. AFIA, and its members’ knowledge and experience from receiving, storing and
handling AF/VO, supports the following recommendations for modifying 40 CFR 112, AFIA
believes simple clarification in many areas is all that may be needed.

40 CFR 112.1, General applicability.

(d)(2)i)

On Dec. 2, 1997, EPA proposed to amend this paragraph exempting from regulation storage
capacity, which is not buried, of 1,320 gallons or less provided no single container exceeds 660
gallons, to exempt total storage capacity up to 1,320 gallons. At the time, AFIA agreed with the
proposal. However, due to the events leading to this rulemaking, AFIA believes different
thresholds should be extended to feed industry facilities that receive, store and handie AF/VO.

It is difficult to determine how large an AF/VO threshold to establish, but clearly the threshold
should be consistent with the lower risk associated with the spill of non-toxic, non-persistent and
biodegradable agricultural products. In virtually all parts of the U.S., feed industry facilities
must heat trace AF/VO storage tanks during all twelve months of the year to aid pumping and
insure proper dispersion of the liquids when applied in the feed mixing process. AFIA
experience suggests AF/VO would cool significantly during a spill event, particularly during
winter months -- significantly reducing the distance and rate of flow as compared to petrolenm-
based products. By this comparison, AFIA believes AF/VO storage thresholds should be larger.

AFIA recommends EPA establish a threshold for regulation to an aggregate above-ground
storage capacity greater than a truck-load quantity of 6,000 gallons, thereby eliminating the need
for feed industry facilities receiving, storing and handling AF/VO less or equal to that capacity to
prepare an SPCC Plan,

40 CFR 112.7, Guidelines for the preparation and implementation of a Spill Prevention
Control and Countermeasure Plan,

(c)(1) Onshore facilities, (i) through (vii)
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The regulation curréntly states, "One of the following preventive systems or its equivalent should
be used..., and then lists a number of options, including sorbent materials. AFIA agrees with this
list of preventive systems, based upon no order of preference. Feed industry facilities store an
abundance of sorbent materials -- bulk and bag animal feed and feed ingredients -- which can
easily and quickly be retrieved to absorb any quantity or type of spilled liquid. Capital
expenditures for dikes, berms, retaining walls, curbing, culverting, gutters, weirs, booms or
ponds may not be justified, and in many cases, be cost prohibitive, due to the infrequent, and in
general, absence of reportable spill events in the feed industry.

AFIA brings this point to the attention of the agency, as it will be significant later in these
comments. :

(e)(1) Facility drainage (onshore), (i) and (iv)

In these two paragraphs, the regulation states, "Plant drainage systems from undiked areas
should, if possible, flow into ponds, lagoons or catchment basins...," and "...the final discharge
of all in-plant ditches should be equipped with a diversion system...," respectively. This
language runs counter to paragraphs (c)(I)(i) through (vii) as mentioned above, which prescribes
sorbent materials as an acceptable preventive system. This inconsistency misleads, not only
SPCC plan developers, but also state EPA officials by requiring more control than is necessary,
in particular, commensurate with the type of feed industry facilities that receive, store and handle
AF/VO.

AFIA recommends the agency either cite in paragraphs (g)(1)(i1i) and (iv), the list of acceptable
preventive systems included in paragraphs (¢)(1)(i) through (vii), or state that sorbent materials is
an acceptable preventive system for feed industry facilities receiving, storing and handling
AF/VO.

(e)(2) Bulk storage tanks (onshore), (ii)

Similar to the last comment, language in this paragraph is confusing. It states, "Dikes,
containment curbs, and pits are commonly employed for this purpose, but they may not always
be appropriate. An alternative system could consist of a complete drainage trench enclosure...”
This language runs counter to paragraphs (¢)(2)(}) through (vii), which prescribes sorbent
materials as an acceptable preventive system. This inconsistency misleads, not only SPCC plan
developers, but also state EPA officials by requiring more control than is necessary, in particular,
commensurate with the type of feed industry facilities that receive, store and handle AF/VO.

AFIA recommends the agency either cite in paragraph (e)(2)(ii), the list of acceptable preventive
systems included in paragraphs (c)(1)(i) through (vii), or state that sorbent materials is an
acceptable preventive system for feed industry facilities receiving, storing and handling AF/VO.

(e)(2) Bulk storage tanks (onshore), (ii)(D)

On Dec. 2, 1997, EPA proposed to amend this paragraph by allowing the recording of
stormwater bypass events from diked areas to be recorded under a NPDES permit, thus
eliminating duplication. AFIA, in part, disagrees. Reporting and recording of bypass events
should not be required -- if not required under NPDES.
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AFIA believes an AF/VO exception should be created for reporting and recording dike bypasses,
such that reporting and recording only be required if required by NPDES stormwater permits. In
all cases, discharge of contaminated stormwater is not permitted. Why then should the agency
regulate stormwater bypass events if the stormwater is not contaminated? Why regulate
uncontaminated stormwater from diked areas differently than rainwater that is naturally running
off the property in other areas?

EPA eliminate the regulation of uncontaminated stormwater bypasses under
(e)(2)(iii)(D), and regulate solely on the current requirements of stormwater permits. 1f
stormwater permits do not require reporting and recording of dike bypass events, then EPA
should not impose an added tier of regulation under SPCC plans.

(e)(2) Bulk storage tanks (onshore), (viil)

This paragraph states, "Consideration should be given to providing one or more of the following
devices:", and then lists suggested devices in paragraphs (A) through (E). Capital expenditures
in this area may not be justified, and in many cases, cost prohibitive, due to the infrequent, and in
general, absence of reportable spill events in the feed industry. Such devices may not be
commensurate with the type of feed industry facilities that receive, store and handle AF/VO.

AFIA recommends another suggested device be listed. To prevent overfill during filling
operations, a "written procedure" requiring a company employee, typically the receiving
operator, to physically measure the available volume in the tank prior to commencing unloading
operations, has proven to be a successful, effective, and adequate method. A written procedure
for physical measuring prior to unloading should also be listed under paragraph ()(2)(viii).

(e)(d) Facility tank car and tank truck loading/unloading rack (onshore), (ii)

Similar to previous comments, language in this paragraph is confusing. It states, "...a quick
drainage system should be used for tank truck loading and unloading areas. The containment
system should be designed to hold at least maximum capacity of any single compartment..."

This language runs counter to paragraphs (¢)(1)(i) through (vii), which prescribes sorbent
materials as an acceptable preventive system. This inconsistency misleads, not only SPCC plan
developers, but also state EPA officials by requiring more control than is necessary, in particular,
commensurate with the type of feed industry facilities that receive, store and handle AF/VO.

AFIA recommends the agency either cite in paragraph (e)(4)(ii), the list of acceptable preventive
systems included in paragraphs (¢)(1)(i) through (vii), or state that sorbent materials is an
acceptable preventive system for feed industry facilities receiving, storing and handling AF/VO.

(e)(4) Facility vank car and tank truck loading/unloading rack (onshore), (iii)

This paragraph requires the use of "or warning signs” to prevent vehicular departure before
complete disconnect of transfer lines. AFLA agrees safeguards are necessary, and warning signs
are effective'in situations involving tank car unloading. However, companies should not be
required to expend capital resources to purchase and install warning signs that are not necessarily
effective in situations involving tank fruck unloading. Another, and just as effective, alternative
method should be prescribed.
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AFIA recommends the agency include in paragraph (e)(4)(iii), another alternative allowing the
development and implementation of "written procedures" requiring company personnel to
inspect unloading operations prior to authorizing vehicle departure.

(¢)(9) Security, (i)

This paragraph requires, "...should be fully fenced, and entrance gates should be locked and or
guarded...” As AFIA described above, feed industry facilities are often located in rural areas.
These facilities are generally not fenced, gated or guarded. Capital expenditures in this area may
not be justified, and in many cases, cost prohibitive, due to the infrequent, and in general,
absence of reportable spill events in the feed industry. This language, via interpretation by state
EPA officials, requires more control than may be necessary, in particular, commensurate with the
type of feed industry facilities that receive, store and handle AF/VO.

AFIA recommends the agency either delete paragraph (e)(9)(i), or include an exemption for feed
industry facilities receiving, storing and handling AF/VO.

(e)(9) Security, (iv)

This paragraph requires, “...connections of oil pipelines should be securely capped or blank-
flanged when not in service or standby service for an extended time,"” As stated in AFIA's feed
industry facility description above, some small operations infrequently receive shipments of
AF/VOQ. State EPA officials may improperly interpret the time between receipts as “extended
time," whereby requiring more control than is necessary, in particular, commensurate with the
type of feed industry facilities that receive, store and handle AF/VO.

AFIA recommends the agency define the term, "extended time" to be defined as "out-of-service",
meaning the pipeline is not in normal service nor ready for normal service, and is expected to
remain unused for the foreseeable future.

(e)(9) Security, (v)

This paragraph requires, “Facility lighting should be commensurate with the type and location of
the facility. Consideration should be given to: (4) Discovery of spills occurring during hours of
darkness, both by operating personnel, if present, and by non-operating personnel (the general
public, local police, etc.) and ...” As AFIA described above, feed industry facilities are ofien
located in rural areas. These facilities may or may not have security lighting, especially due to
infrequent traffic by non-operating personnel. Capital expenditures in this area may not be
justified, and in many cases, cost prohibitive, due to the infrequent, and in general, absence of
reportable spill events in the feed industry. This language, via interpretation by state EPA
officials, may require more control than is necessary, in particular, commensurate with the type
and location of feed industry facilities that receive, store and handle AF/VO,

AFIA recommends the agency either delete paragraph (2)(9)(¥), or include an exemption for feed
industry facilities receiving, storing and handling AF/VO.
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Conclusion

AFIA believes the above recommendations assist EPA in issuing regulations consistent with the
Edible Oil Regulatory Reform Act by differentiating AF/VO from all other oils. Due to the
nature and location of feed industry facilities receiving and storing AV/VO, and the
corresponding reduced environmental risk, a larger regulatory threshold should be established.
Throughout the regulation, “sorbent materials” must clearly and consistency be listed as an
acceptable preventive system. The reporting and recording of diked bypass events should only
be required if required by NPDES stonmwater permits. Options or exclusions must be extended
relative to safeguards preventing tank overfilling, use of wamning signs, and facility fencing and
lighting, due to, in general, absence of reportable spill events in the feed industry. And, the term,
"extended time, " relating to capping or blank-flanging pipelines that are not in service, must be
redefined to mean "our-of-service for the foreseeable future,”

AFIA appreciates the opportunity to comment on "Oil Pollution Prevention and Response; Non-
Transportation-Related Facilities.” We are willing to meet with the agency to clarify any of
AFIA's positions.

Sincerely,

Brian L. Bursiek
Director of Production
AFIA

Attachment



February 2, 1998

Superfund Docket #SPCC-7

Mail Code 5203G

U.S. Environmental Protection Agency
401 M Street, SW

Washington, DC 20460

Dacket Officer:

The American Feed Industry Assn. (AFIA) offers the following comments to the proposed rulemaking
published in the Dec. 2, 1997, Federal Register, Vol. 62, No. 231, "Oil Pollution Prevention and
Response; Non-Transportation Related Onshore and Qffshore Facilities".

AFI1A is the national trade association for livestock, pouitry and pet food manufacturers and ingredient
suppliers. AFIA members represent more than 70% of the primary formula poultry and livestock feed
sold annually in the U.S. AFIA's membership includes more than 700 companies and 3,000 individual
establishments in all 50 states. Most of these firms are small businesses by federal definition.

Introduction

AFIA generally agrees with the proposal as written, The agency should raise the threshold requiring
preparation of a SPCC Plan from 660 gallons to 1,320 gallons, and allow alternate SPCC Plan formats
if all regulatory requirements are met and sequentially cross-referenced. AFIA agrees EPA should
eliminate from the rule certain proposed post-spill reporting information, and extend the SPCC Plan
review requirement from once every three years to once every five years.

AF1A's primary disagreement with the proposed rule centers on record keeping of stormwater bypass
events from diked areas around bulk storage tanks. AFIA believes EPA should allow this activity to be
regulated under NPDES permits, but reporting and recording of bypass should not be required if not
required under NPDES.

Stormwater Bypass Events

EPA proposes to amend 112.7(e)(2)(iii){D), which authorizes the drainage of rainwater from diked
areas into a storm drain or an effluent discharge that empties into an open water course, lake, or pond,
and bypasses the in-plant treatment system. The change would allow the recording of these
stormwater bypass events to be recorded under a NPDES permit, thus eliminating duplication.
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AFI1A believes an exception should be created for reporting and recording dike bypasses of
112.7(e)(2)(iii)(D) relating to animal and vegetable oil storage, requiring such reporting and recording
only if required by NPDES stormwater permits. In all cases, discharge of contaminated stormwater is
not permitted. Why then should the agency regulate stormwater bypass events if the stormwater is not
contaminated? Why regulate uncontaminated stormwater from diked areas differently than rainwater
that is simply running off the property in other areas? EPA should eliminate the regulation of
uncontaminated stormwater bypasses under 112.7(e)(2)iii)(D), and regulate solely on the current
requirements of storm water permits. If storm water permits do not require reporting and recording of
dike bypass events, then EPA should not require an added tier of regulation under SPCC Plans.

The Edible Oil Regulatory Reform Act
Pursuant to Public Law 104-55, The Edible Oii Regulatory Reform Act, enacted Nov. 20, 1995, most

federal agencies, including EPA, must, in the issuance or enforcement of any regulation or the
establishment of any interpretation or guideline relating to the transportation, storage, discharge,
release, emission, or disposal of a fat, oil, or grease, consider differentiating between and establishing
separate classes for animal fat and oils and greases, fish 2nd marine mammal oils, and oils of vegetable
origin. Clearly, Congress intends for federal agencies to differentiate between petroleum oils and
animal fats and vegetable oils, and to regulate in a manner consistent with the lower risk associated
with the spill of non-toxic, non-persistent and biodegradable agricultural products. Regulatory reliefis
needed for facilities, like feed mills, receiving, storing, and shipping animal fats and vegetable oils.

It is important for EPA to recognize animal fats and vegetable oil spills can not reasonably be expected
to cause substantial harm to the environment. Documented spill records indicate that animal fats and
vegetable oils account for only 0.4 percent of the oil spill incidents in U.S. waters, and only 0.02
percent of those involved releases of over 1,000 galions. EPA rust agree the animal fats and vegetable
oils industry not only has an excellent safety record, but is committed to prevention of oil spills and
protecting the environment.

Animal fats and vegetable oils are not toxic or persistent in the environment as are petroleum oils.
Rather, they are essential to good animal and wildlife nutrition, and are readily biodegradable.
Regulatory oversight is already in place for the storage, handling and use of animal fats and vegetable
oils. The feed industry incorporates animal fats and vegetable oils into animal feed formulations. Every
ingredient going into the mixing of feed has either been approved by the Food & Drug Administration
(FDA), and/or is generally recognized as safe ("GRAS"). Nutritionists formulate animal rations based
on what the animal needs for optimum nutrition.

The storage and mixing of these ingredients is regulated by FDA through Cusrent Good Manufacturing
Practices (CGMPs){21 CFR 225-26]. A product can be deemed adulterated if the conditions of
production are inferior to those prescribed by FDA. CGMPs require strict reconciliation of inventory
and minimization of shrinkage -- an emphasis that automatically minimizes release to the environment.

As mentioned earlier, the feed industry, SIC code 2048, is regulated by EPA'’s stormwater runoff
regulation. Feed industry facitities already administer management and engineering controls for the
reduction and prevention of pollutant loading in storm water. Pollution prevention plans detail spill
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prevention, clean up, housekeeping and maintenance programs to safeguard stormwater becoming
loaded with any pollutants from the grounds of the facility.

Conclusion

Due to current FDA and EPA oversight, the agency must find reason to create an exception for
reporting and recording dike bypasses under 112, 7(e)}(2)(iii)(D) as relates to animal and vegetable oif
storage -- requiring reporting and recording only if required by NPDES stormwater permits. Clearly,
alternative and different response planning strategies are merited for these situations. Providing a
separate category for animal fats and vegetable oils and recognizing their distinct properties is fully
consistent with EPA's authority under the OPA, and with OPA's goal of ensuring an effective and
appropriate response to discharge of oils.

AFIA appreciates the opportunity to comment on Qil Pollution Prevention and Response; Non-
Transportation Related Onshore and Offshore Facilities. We are willing to meet with the agency to
clanify any of AF1A’s positions.

Zjly
Brian L. Bursiek
Dxrector Feed Productio



131

Statement of
The American Society of Civil Engineers
On the
Environmental Protection Agency’s
Spill Prevention Control and Countermeasure Program
Before the
Committee on Environment and Public Works
U.S. Senate
December 14, 2005

Mr. Chairman and Members of the Committee:

The American Society of Civil Engineers (ASCE)" is pleased to offer its views to the
Committee on the Environmental Protection Agency’s Spill Prevention, Control, and
Countermeasure (SPCC) Program regulation that was announced on December 1, 2005.

ISSUE PRESENTED BY THE SPCC AMENDMENTS

Whether the Environmental Protection Agency (EPA) should promulgate a notice of
proposed rulemaking that would revise its Spill Prevention, Control, and Countermeasure
(SPCC) plan requirements for aboveground storage tanks to reduce the regulatory burden
for certain facilities. The rule as proposed would allow owners of facilities that store less
than 10,000 gallons of oil (and meet other qualifying criteria) to self-certify their SPCC
plans in place of a mandatory review and certification by a Professional Engineer
required by the present SPCC regulations, 40 C.F.R. 112.1 ef seq.’

ASCE STATEMENT

ASCE believes the policy change to allowing facility owners to certify that they are in
compliance with the SPCC plan is potentially harmful. It would exempt more than one-
half of the nation’s estimated 618,000 facilities with aboveground storage tanks currently
covered by the Agency’s 32-year-old engineering certification requirement.

.

ASCE, founded in 1852, is the country's oldest national civil engineering organization. It
represents more than 139,000 civil engineers in private practice, government, industry, and
academia who are dedicated to the advancement of the science and profession of civil
engineering. ASCE is a 501(c) (3) non-profit educational and professional society,
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o The plan to allow owners, who have had more than 30 years to adjust to the PE
certification program, to verify for themselves that their facility complies with the
SPCC rules is particularly ill advised. Typically these facility owners are not
technically competent enough to make the complex calculations necessary to
certify compliance with the SPCC program requirements.

o If adopted, the rule would continue the recent pattern by the Agency of weakening
environmental protections by removing from several regulations the need for a PE
certification in the name of “burden reduction” on U.S. industry.

e A policy of allowing relatively small oil-storage facilities to self-certify their
compliance would not protect human health and the environment from toxic spills
that might occur at the facilities.

e The PE certification revisions would undermine the national spill prevention,
control, and countermeasure program and create confusion within the industry
through a patchwork of federal and state programs with inconsistent or conflicting
standards.

In sum, the proposed SPCC amendments could substantially weaken the protection
against a significant threat to human health and the environment, and we strongly
encourage the Agency to withdraw the NPRM for the SPCC.

BACKGROUND

The EPA’s Spill Prevention, Control and Countermeasures Program dates from January
19742 Under the Clean Water Act, 33 US.C. 1251 et seq., and the Qil Pollution Act of
1990, 33 U.S.C. 2701 et seq., EPA is responsible for protecting the nation's waters from
the adverse effects of oil spills.

The SPCC regulations implement section 311(j) of the Clean Water Act and are designed
to prevent discharges of oil from facilities and to contain any discharges that do occur.
Currently, the rules apply to "onshore, non-transportation-related facilities" that could
reasonably be expected to discharge oil into navigable waters, when these facilities have
(1) an aboveground oil storage capacity of more than 660 gallons in a single container;
(2) a total aboveground oil storage capacity of more than 1,320 gallons in multiple
containers; or (3) a total underground oil storage capacity of more than 42,000 gallons.

The original SPCC regulations were designed to

prevent the discharge of oil from non-transportation-related onshore and
offshore facilities into or upon the navigable waters of the United States or
adjoining shorelines, or into or upon the waters of the contiguous zone, or
in connection with activities under the Quter Continental Shelf Lands Act
or the Deepwater Port Act of 1974, or that may affect natural resources
belonging to, appertaining to, or under the exclusive management
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authority of the United States (including resources under the Magnuson
Fishery Conservation and Management Act).?

The regulations establish requirements for the preparation and implementation of Spill
Prevention, Control, and Countermeasure (SPCC) plans. SPCC plans are designed to
complement existing laws, regulations, rules, standards, policies, and procedures relating
to safety standards, fire prevention, and pollution prevention rules.*

The purpose of an SPCC Plan is to form a comprehensive Federal-State
spill prevention program that minimizes the potential for discharges. The
SPCC Plan must address all relevant spill prevention, control, and
countermeasures necessary at the specific facility. Compliance with this
part does not in any way relieve the owner or operator of an onshore or an
offshore facility from compliance with other Federal, State, or local laws.}

A licensed Professional Engineer must review and certify the SPCC plan on a one-time
basis for it to be effective.’ This requirement has been in effect since the initial SPCC
regulation took effect in January 1974.

In 2002, EPA issued comprehensive revisions to its SPCC regulations.” The revised
regulations apply to owners or operators of non-transportation facilities that store or use
oil such as electrical substations, facilities containing transformers and certain hydraulic
or manufacturing facilities.

These non-storage systems do not necessarily have to be equipped with secondary
containment so long as they have diversionary structures to prevent discharges of oil
from reaching navigable waters. The geographic scope of the rule was extended from
facilities that could discharge oil to navigable waters to facilities that could have oil
discharges to shorelines and offshore waters.

In addition, the regulatory threshold for the SPCC rule was raised to facilities that have
1,320 gallons of aboveground storage capacity. The old rule also applied to facilities that
had individual containers with capacities of at least 660 gallons. The revised rule
contains a de minimis exemption so that only containers with a capacity at least 55
gallons or more are counted when calculating the aboveground storage capacity.

Facilities with underground storage of at least 42,000 gallons are also subject to the
SPCC rules. Underground storage tanks regulated under a state or federal program under
the Resource Conservation and Recovery Act (RCRA) or that have been permanently
closed in accordance with the RCRA tank regulations are not counted when calculating
the under§rou.nd storage capacity of the facility to determine SPCC regulatory threshold,
however.” A facility or part of a facility that is used exclusively for wastewater treatment
is exempt from the SPCC regulation.’

Now the 2002 standards are being significantly revised. To qualify for the proposed
certification exemption, the facility must have (1) an aggregate facility oil storage
capacity of 10,000 gallons or less; and (2) had no discharges ... during the 10 years prior
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to self-certification or since becoming subject to the SPCC requirements if less than 10
years. Facilities that have been subject to SPCC for less than 10 years, including new
facilities, would need to demonstrate no discharges only for the period of time they have
been subject to the SPCC rule. Self-certified plans would not be allowed to include
“environmentally equivalent” alternatives to required plan elements or to claim
impracticability with respect to any secondary containment requirements.

EPA estimates that 618,000 facilities are currently regulated under the
SPCC rule. Oil production facilities (28 percent), farms (25 percent) and
electric utility plants (8 percent) account for most of the SPCC-regulated
facilities. ... The Agency proposal ... will exempt from the 2002
regulations a total of 322,000 facilities storing between 1,320 gallons and
10,000 gallons of oil in containers of 55 gallons or more.

After numerous delays, the 2002 regulations are scheduled to take effect on February 17,
2006, for facilities operating before August 16, 2002. Those facilities must implement
their SPCC plans by August 18, 2006. Facilities that begin operating between August
2002 and August 2006 must implement their plans by August 2006, and facilities that
begin operating after August 16, 2006, must prepare and carry out their SPCC plans
before starting operations. '

ARGUMENT

I The plan to allow owners to certify for themselves that their facility
complies with the SPCC rules is particularly ill advised. Typically
facility owners are not technically competent enough to make the
complex calculations necessary to comply with the SPCC program
requirements.

The proposal to permit facility owners to self-certify their compliance with the SPCC
rules is contrary to good public policy. The inherent conflict of interest involved in an
owner’s certifying his conformity with the rules is obvious. More importantly, a facility
owner is unlikely to possess the education, training. and technical qualifications
necessary to determine whether the facility is in full compliance. The certification of a
Professional Engineer (PE) is absolutely necessary to guarantee conformity with the
highly complex regulatory requirements of the SPCC,

Professional Engineers are trained in the application of a variety of scientific disciplines
of which knowledge is essential to the successful certification and safe operation of oil-
storage facilities. Among the critical skills required to draft an SPCC certification are a
knowledge of modeling to study geo-environmental problems involving pollutant
migration; hydrodynamic pressures; seismic forces and design standards; the long-term
migration of nonaqueous-phase liquids in soils; the use of secondary containment
materials; groundwater flow; ecological risk assessments; and other vitally important
areas of professional knowledge.
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Engineers apply the theories and principles of science and mathematics to research and
develop economical solutions to technical problems. Engineers design, plan, and
supervise the construction of buildings, highways, and transit systems. They develop and
implement improved ways to extract, process, and use raw materials, such as petroleum
and natural gas. They develop new materials that both improve the performance of
products and take advantage of advances in technology. They analyze the impact of the
products they develop or the systems they design on the environment and people using
them. Engineering knowledge is applied to improving many things, including the quality
of health care, the safety of food products, and the efficient operation of financial
systems.

Civil engineers design and supervise the construction of roads, buildings, airports,
tunnels, dams, bridges, and water supply and sewage systems. Civil engineering,
considered one of the oldest engineering disciplines, encompasses many specialties. The
major specialties within civil engineering are structural, water resources, environmental,
construction, transportation, and geotechnical engineering.

A bachelor’s degree in engineering is required for almost all entry-level engineering jobs.
College graduates with a degree in a physical science or mathematics occasionally may
qualify for some engineering jobs, especially in specialties in high demand. Most
engineering degrees are granted in electrical, electronics, mechanical, or civil
engineering. Engineers trained in one branch may work in related branches, however.

Most engineering programs involve a concentration of study in an engineering specialty,
along with courses in both mathematics and science. Most programs include a design
course, sometimes accompanied by a computer or laboratory class or both. In addition to
the standard engineering degree, many colleges offer two- or four-year degree programs
in engineering technology. These programs, which usually include various hands-on
laboratory classes that focus on current issues, prepare students for practical design and
production work, rather than for jobs which require more theoretical and scientific
knowledge.

Graduates of four-year technology programs may get jobs similar to those obtained by
graduates with a bachelor’s degree in engineering. Engineering technology graduates,
however, are not qualified to register as professional engineers under the same terms as
graduates with degrees in engineering. Some employers regard technology program
graduates as having skills between those of a technician and an engineer.

About 330 colleges and universities offer bachelor’s degree programs in engineering that
are accredited by the Accreditation Board for Engineering and Technology (ABET), and
about 250 colleges offer accredited bachelor’s degree programs in engineering
technology. ABET accreditation is based on an examination of an engineering program’s
student achievement, program improvement, faculty, curricular content, facilities, and
institutional commitment.
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Bachelor’s degree programs in engineering typically are designed to last four years, but
many students find that it takes between four and five years to complete their studies. In
a typical four-year college curriculum, the first two years are spent studying mathematics,
basic sciences, introductory engineering, humanities, and social sciences. In the last two
years, most courses are in engineering, usually with a concentration in one branch.

In addition, a few engineering schools have arrangements whereby a student spends three
years in a liberal arts college studying pre-engineering subjects and two years in an
engineering school studying core subjects, and then receives a bachelor’s degree from
each school. Some colleges and universities offer five-year master’s degree programs.
Some five- or even six-year cooperative plans combine classroom study and practical
work, permitting students to gain valuable experience and finance part of their education.

All 50 states and the District of Columbia require licensure for engineers who offer their
services directly to the public. Engineers who are licensed are called Professional
Engineers (PE). This licensure generally requires a degree from an ABET-accredited
engineering program, four years of relevant work experience, and successful completion
of a state examination.

The licensure directive is no mere formality. Forty-eight states make it a felony to
practice engineering without a license or to offer to practice engineering without a
license. Indeed, in 38 states, it is even a felony to use the term "engineer" to describe
one's qualifications without a PE license.

Recent graduates can start the licensing process by taking the examination in two stages.
The initial Fundamentals of Engineering (FE) examination can be taken upon graduation.
Engineers who pass this examination commonly are called Engineers in Training (EIT) or
Engineer Interns (EI). The EIT certification usually is valid for 10 years. After acquiring
suitable work experience, EITs can take the second examination, the Principles and
Practice of Engineering Exam. Several states have imposed mandatory continuing
education requirements for relicensure. Most states recognize licensure from other states.
Many civil, electrical, mechanical, and chemical engineers are licensed as PEs.

Absent the training and experience described above, facility owners should not be
allowed to certify on their own that their facilities comply with the SPCC rules. Any
effort to weaken the current requirements to permit someone other than a licensed
professional engineer to execute essential engineering decisions could have the gravest
possible consequences — including the possible failure of containment buildings, oil and
petroleum tanks, and ancillary structures necessary to the environmentally safe handling
of these materials.

1I. If adopted, the rule would continue the recent pattern by the Agency of
weakening environmental protections by removing from several
regulations the need for a PE certification in the name of “burden
reduction” on U.S. industry.
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Since 2002, the Agency has attempted to downgrade the professional qualifications
required to implement regulations under the Resource Conservation and Recovery Act
(RCRA) and the Brownfields Revitalization and Environmental Restoration Act.

On January 17, 2002, EPA proposed to amend the current regulations under RCRA in
order "to reduce the recordkeeping and re?orting burden ... RCRA imposes on the states,
the public, and the regulated community.""

In 15 specific instances, the Agency proposed to allow owners and operators of
hazardous-waste treatment, storage and disposal facilities (TSDFs) to hire "certified
hazardous materials managers" to execute a variety of intricate and complicated
engineering designs and calculations and to exercise judicious reasoning. All of these
tasks now properly require the services of a professional engineer.

In a more recent—and far more egregious example-—the Agency adopted a final
regulation under the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA) that would allow, in relevant part, high school
graduates lacking a baccalaureate degree from an accredited college or university to
conduct “all appropriate inquiries” at brownfields developments in order for innocent
landowners to qualify for a defense from liability."

Specifically, the final brownfields rule will allow persons without a baccalaureate degree
to be defined as “environmental professionals” authorized to carry out preliminary site
assessments under the all appropriate inquiry requirement of the Act. In its rationale, the
Agency said a condition to require college graduates (with or without training as
engineers or scientists) would be “too limiting” on Americans who want to perform these
congressionally mandated environmental site assessments.

We agree with those commenters who asserted that individuals with a
significant number of years of experience in performing environmental
site assessments, or all appropriate inquiries investigations, should qualify
as environmental professionals for the purpose of conducting all
appropriate inquiries, even in cases where such individuals do not have a
college degree."

Indeed, nothing in the final rule limits the term “environmental professionals” to high
school graduates. Anyone with less than a baccalaureate degree would qualify in the
right circumstances, possibly even extending the definition to some technicians with less
than a high school education.

In short, the willful “dumbing down” of the professional requirements necessary to
perform highly technical jobs at environmentally sensitive facilities is well under way at
the Agency—and likely to continue. It is not clear where the process will lead, but it
seems plain from the evidence that the only winners will be the facility owners who will
be free to hire high school dropouts—or themselves—to determine (quite cheaply) how
to comply with federal environmental standards.
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Moreover, it is quite likely that the campaign to narrow the range of environmental
protections through an attenuation of industry’s requirements to assure compliance with
the rules has at least as much to do with the Agency’s budget-driven priorities as it does
with the presumed concern over the regulatory burdens to industry. At a stakeholders’
meeting in March 2004, an EPA official candidly acknowledged that the Agency lacks
the budget and staff to regulate the large number of oil-storage facilities.

The [Agency] Oil Program’s resources are limited. EPA deals with
limited resources in the way [it carries out] the program. Within the
current framework, it is possible for the [Algency to prioritize its
implementation activities. EPA emphasizes that the Oil Program regulates
a very large universe of facilities and that [it] must prioritize [its] efforts in
order to be effective.'®

A government agency’s failure to obtain adequate funding and staff to manage a critical
environmental program—even in the face of an indifferent White House and Congress—
is not a principled reason to weaken the program by scaling back on the program’s reach.
Those who are charged with the security of the nation’s water supply may not unilaterally
diminish the scope of a key plan intended to maintain the necessary safety measures.
EPA always must make the case for a stronger (not a weaker) SPCC program.

III. A policy of allowing relatively small oil-storage facilities to self-certify
their compliance would not protect human health and the environment
from toxic spills that might occur at the facilities.

The self-certification requirement will not reduce the likelihood of releases from small
oil-storage facilities. Certainly, facilities storing less than 10,000 gallons of oil overall
cannot guarantee that they will not release toxic discharges into U.S. waters, EPA itself
acknowledges that oil spills from facilities containing less than 10,000 gallons are at least
as serious—and perhaps more so—than releases from mega-facilities.

In 2002, the Agency reported: “Real-world examples of oil spills demonstrate that spills
of petroleum oils and vegetable oils and animal fats do occur and produce deleterious
environmental effects. In some cases, small spills of vegetable oils can produce more
environmental harm than numerous large spills of petroleum oils.”"’

Earlier, EPA explained the dangers of even minute spills. “[A] small spill can have a
serious impact. A single pint of oil released into the water can cover one acre of water
surface area and can seriously damage an aquatic habitat. A spill of only one gallon of
oil can contaminate a million gallons of water.””'*

IV. The PE certification revisions would undermine the national spill
prevention, control, and countermeasure program and create confusion
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within the industry through a patchwork of federal and state programs
with inconsistent or conflicting standards.

Unlike other provisions of the Clean Water Act, states are not delegated by EPA to
enforce federal SPCC standards; the full onus of the enforcement and administration of
the federal program is upon the Agency in all 50 states. Nevertheless, 31 states have
adopted extensive spill prevention, control, and countermeasure regulations similar to the
federal program.

The states with SPCC programs established under their own laws are Alabama, Arizona,
California, Colorado, Illinois, Indiana, Kentucky, Louisiana, Maine, Maryland,
Massachusetts, Minnesota, Missouri, Nebraska, New Hampshire, New Jersey, New York,
North Dakota, Ohio, Oklahoma, Oregon, South Carolina, Tennessee, Texas, Utah,
Virginia, Washington, West Virginia, Wisconsin, and Wyoming.

The state programs are as stringent as the federal program; some states have even stricter
rules. Oklahoma, for one, has an SPCC engineering certification requirement that is
more rigorous than the Agency’s own one-time documentation rule. “Owners or
operators of aboveground storage tanks must have an approved Spill Prevention Control
and Countermeasure Plan (SPCC Plan) that is updated every five years and signed by a
registered professional engineer.”"®

CONCLUSION

The certification policy change in the notice of proposed rulemaking of December 12,
2005, is potentially harmful. It would exempt more than one-half of the nation’s current
aboveground storage tank facilities to be exempted from the current safety standards in
important respects.

It would allow facility owners with little or no appropriate training and experience for all
intents and purposes to serve as their own engineers, effectively tolerating the practice of
engineering by unlicensed individuals in violation of state law in every state in the United
States. These owners, well-meaning or otherwise, are almost certainly unable to make
the complex engineering, chemical, and scientific calculations necessary to ensure the
public health, safety, and welfare.

The certification revisions would undermine the national spill prevention, control, and
countermeasure program and create confusion within the industry through a patchwork of
federal and state programs with inconsistent or conflicting standards.

The proposed SPCC amendments could pose a significant threat to human health and the
environment, and we strongly encourage the Agency to withdraw the December 12
NPRM for the SPCC.



140

NOTES

' Oil Pollution Prevention: Spill Prevention, Control, and Countermeasure Plan Requirements —
Amendments, 70 Fed. Reg. 73,524 (Envt] Protection Agency Dec. 12, 2005) (notice of proposed
rulemaking) {hereinafter 2005 NPRM}.

In addition, the rule would provide an altermative to the existing secondary containment
requirement, without requiring a determination of impracticability, for facilities that have certain
types of oil-filled equipment; it would provide an exemption for motive power containers; and it
would relieve airport mobile refuelers from the specifically sized secondary containment
requirements for bulk storage containers. Finally, the Agency is proposing to remove and reserve
certain SPCC requirements for animal fats and vegetable oils and suggesting a separate extension
of the compliance dates for farms.

% 0il Pollution Prevention: Non-Transportation Related Onshore and Offshore Facilities, 38 Fed.
Reg. 34,164 (Envtl Protection Agency Dec. 11, 1973) (final rule).

3 40 CFR.§112.1(a) (1) (2005).
4 Id at 1121 (e).
Sl

¢ Id at 112.3(d).
?  0il Pollution Prevention and Response: Non-Transportation-Related Onshore and Offshore
Facilities, 67 Fed. Reg. 47,042 (Envtl Protection Agency July 17, 2002) (final rule) [hereinafter
2002 Final Rule).

¥ According to the Agency, about 680,000 underground storage tank systems (USTs) nationwide
store petroleum or hazardous substances that can harm the environment and human health if the
USTs release their stored contents. Among tanks not regulated as USTs are farm and residential
tanks of 1,100 gallons or less capacity holding motor fuel used for noncommercial purposes and
tanks of 110 gallons or less capacity. The underground storage tank regulatory program may be
delegated to the states by EPA as long as the state standards are at least as stringent as the federal
requirements for underground tanks. See 40 CFR § 281.10 (2005).

® 1t should be noted that the definition of oil under the 2002 revised rule is not limited to
petroleum products. Facilities that store mineral oil, vegetable oil, synthetic oil, animal fats or
grease, or seed oil may be subject to the SPCC rules if they meet the regulatory thresholds. A
facility must maintain a copy of the SPCC Plan at the facility if it is attended at least four hours a
day (versus the previous standard of "attended at least 8 hours a day"). See Lawrence P. Schnapf,
Due Diligence in Corporate Transactions, 499 PLI/Real 175, *194 (2003).

1% 2005 NPRM, supra note 1, at 73,528.

' Jd, supra note 1, at 73,544. The 322,000 facilities represent 52 percent of the 618,000

facilities that currently store more than 1,320 gallons in aboveground storage tanks.
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"2 In a separate notice, EPA is planning to postpone the SPCC compliance date for the new,

weaker standards for existing facilities and facilities that began operating after August 2002 from
August 18, 2006, to October 31, 2007. Oil Pollution Prevention: Non-Transportation Related
Onshore Facilities, 70 Fed. Reg. 73,518 (Envtl Protection Agency Dec. 12, 2005) (notice of
proposed rulemaking).

" Resource Conservation and Recovery Act Burden Reduction Initiative, 67 Fed. Reg. 2518
(Envtl Protection Agency Jan. 17, 2002) (proposed rule). The final rule is undergoing extended
review at the Office of Management and Budget. It may be published as early as January 2006.

" Standards and Practices for All Appropriate Inquiries, 70 Fed. Reg. 66,070 (Envtl Protection
Agency Nov. 1, 2005) (final rule).

5 Id. at 66,079 (emphasis added).
' Notes of the Spill Prevention, Control and Countermeasure Stakeholder Meeting, March 31,

2004, 2 at hitp://www.cpa.gov/oilspill/pdfs/SPCCStakeholderMeetingSummary.pdf (last updated
Nov. 7, 2005) (last visited Dec. 12, 2005).

17 2002 Final Rule, 67 Fed. Reg. at *47,055-47,056.

'8 Source Water Practices Protection Bulletin 2, EPA 916-F-01-022 (Envt] Protection Agency

July 2001).

' OKLA. ADMIN, CODE § 165:15-3-22 (2005) (emphasis added).
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A. BACKGROUND

Under a December 12, 2005 proposed SPCC rule (70 Fed. Reg. 73524, December 12,
2005), EPA is allowing small facilities that meet the new “qualified facility” criteria to
opt out of the requirement that their SPCC plans are certified by a professional engineer
(PE). The EPA defines a “qualified facility” as a facility that has a tota! oil storage
capacity of 10,000 gallons or less and a facility that has not had a spill in the last ten
years according to the definition found in 112.1(b).' The EPA proposal is in contrast to a
proposal initially advanced by a coalition of small business trade associations and the
U.S. Small Business Administration (SBA)’s Office of Advocacy in 2004,

Under the Office of Advocacy (Advocacy) approach, currently regulated SPCC facilities
would be required to meet all substantive SPCC requirements (e.g., secondary
containment), but the formal written SPCC plan requirement would be eliminated or
revised for facilities with smaller oil storage capacities. The Advocacy approach divides
the regulatory community into three categories (tiers) based on each facility’s oil storage
capacity. For facilities with capacities between 1,321 and 5,000 gallons (Tier I), EPA
would no longer require an SPCC plan. All other facilities (Tier II representing facilities
with 5,001 to 10,000 gallons capacity, and Tier Il representing facilities with greater
than 10,000 gallons capacity) would be required to prepare an SPCC plan. However,
Tier I facilities would no longer be required to have their plans certified by a PE. Table
1 presents a comparison of EPA’s proposal with the proposal advanced by Advocacy.

Table 1. Comparison of Advocacy and EPA SPCC Plan Reguirement Proposals

Storage Capacity {gailons) Advocacy EPA
1,321 to 5,000 No SPCC plan SPCC plan without PE
5,001 to 10,000 SPCC plan without PE certification certification
Greater than 10,000 SPCC pian with PE certification

B. ESTIMATION OF ANNUAL SPILL VOLUMES BY TIER CATEGORY

In April 1995, EPA conducted a national survey of oil storage facilities potentially
subject to the SPCC regulations. The purpose of the survey was to answer five specific
questions: (1) How many facilities are regulated by EPA’s SPCC program; (2) What
types of facilities does the SPCC program regulate; (3) What do these facilities look like;

' Or has never had a spill when a facility has been in operation for less than ten years.

% Letter from Douglas Greenhaus, National Automobile Dealers Association ef a/, to David Evans, U.S.
Environmental Protection Agency, “Re: Small Facility Alternative to Professional Engineer Certification,”
January 20, 2004; and Letter from Thomas M. Sullivan, and Kevin Bromberg, U.S. Small Business
Administration, to Thomas P. Dunne, U.S. Environmental Protection Agency, “RE: Spill Prevention,
Control and Countermeasure (SPCC) Rule; 67 Fed. Reg. 47042 (July 17, 2002); Recommendation for
Adoption of Interim Final Rule,” June 10, 2004.

Technical Memarandum
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{4) Which facilities pose the greatest oil spill risk; and (5) How effective is the SPCC
program in reducing oil spill risk?

The EPA calculated average facility oil spill volumes by storage capacity range from the
survey responses that were received (EPA, 1996). For example, the survey results
indicated that the average facility with a storage capacity between 1,500 and 2,000
gallons discharged approximately 0.59 gallons of oil for the year surveyed.> However,
documentation of the survey resulits does not provide the number of facilities surveyed in
each storage capacity range. This omission precluded Pechan from calculating weighted
average per facility spill volumes for the more aggregate storage capacity ranges that
pertain to Tier I, Tier 11, and Tier III facilities. Therefore, Pechan calculated the simple
average of the per facility spill volumes for the storage capacity ranges of interest for
each Tier. For example, Pechan computed the Tier I facility average spill volume (1.6
gallons) by averaging the following per facility spill volumes reported by EPA:

- 1,500 to 2,000 gal (0.59 galions);

> 2,000 to 2,500 gal (0.85 galions);

+ 2,500 to 3,000 gal (0.09 gallons);

+ 3,000 to 4,000 gal (6.03 gallons); and
« 4,000 to 5,000 gal (0.63 gallons).*

Table 2 reports the Tier level estimates of average per facility spill volumes calculated
from actual spill data compiled from the EPA survey. Next, Pechan obtained estimates of
the total number of SPCC regulated facilities by Tier from EPA’s regulatory analysis for
the proposed SPCC rule amendments (EPA, 2005). These facility counts are also
displayed in Table 2. Finally, Pechan estimated the total volume of spills associated with
each Tier by multiplying the average per facility spill volumes by the facility counts. The
estimated total spill volume by Tier is also reported in Table 2,

Table 2. Number of Facilities and Total Spill Volume Estimates by Tier Category

Tier| Tier il Tier il
(1,321 to 5,000 (5,001 to 10,000 | (Greater than 10,000
gatlons) galions) gallons)
Per Facility Spill Volume (gallons) 16 27.3 2,372
Number of Facilities® 235,656 86,018 296,559
Total Spift Volume (gailons) 383,334 2,350,298 112,485,560

* The EPA survey results are not wetl documented, but appear to include both facilities with spills and
facilities without spills.

# Because available data indicate that there are considerably more facilities with smaller storage capacities
than facilities with Jarger capacities, it is anticipated that the simple average calcufation wili overstate the
Tier level spill volume estimates because greater spifl volumes are generally associated with higher storage
capacity facilities. In its own analysis of the survey, EPA noted that “facilities with larger storage capacity
are likely to have a greater number of oil spills, larger volumes of oil spilled, and greater cleanup costs”
(EPA, 1996).

* Computed from estimates reported in exhibit 3-1 of EPA, 2005.
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Table 3 reports the percentage of facilities and percentage of total volume of oil spilled
for facilities in each of the three Tiers identified in Advocacy’s proposal. This table
indicates the fact that although Tier I facilities are numerous, they account for only a very
small percentage (0.3) of the total volume of oil spilled by SPCC regulated facilities.
While accounting for nearly 14 percent of all SPCC regulated facilities, Tier II facilities
account for only 2 percent of total oil spilled.®

Table 3. Comparison of Facility and Spill Volume Estimates by Storage Capacity

Tierl Tier Ii Tier i
(1,321 to 5,000 gallons) | (5,001 to 10,000 galions) | (Greater than 10,000 gations)
% of
Faciliies 381 13.9 48.0
% of Spill
Volume 0.3 2.0 97.6

C. ESTIMATION OF SPCC PLAN COST SAVINGS FOR ADVOCACY AND
EPA PROPOSALS

In order to evaluate the potential cost savings of the Advocacy qualified facility proposal
relative to EPA’s proposal, Pechan first compiled estimates representing the total cost for
both a new SPCC plan and an amended SPCC plan, as well as estimates for only the PE
certification portion of these total costs. Table 4 displays each of these costs estimates
and identifies the source of each estimate.

Table 4. Cost Estimates for New and Amended SPCC Plans

PE Certification Total
$2,000 $3,000
New Plan (from EPA, 2005) (from JFA, 2004)
$750 $1,125
Amended Pian (from EPA, 2005) {computed from EPA’s PE certification cost and total plan
! to PE certification plan cost proportion for new plans)

© Note that the JFA, 2004 report estimated the percentage of total spill volume for facilities between 1,321
and 10,000 gallons as less than 0.2 percent. The values reported herein reflect estimates derived using
recently released facility counts by storage capacity category (from EPA, 2005).

7 JFA reports that smali facility plan costs range between $2,500 and $3,500, aithough the source for these
estimates is not documented. Additional support for the $3,000 estimate is provided by the fact that $3,100
was the median of the total plan cost estimates provided by commenters to EPA’s Notices of Data
Availability (69 Fed. Reg. 56182, 2004 and 69 Fed. Reg. 56184, 2004).
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Because EPA has acknowledged the existence of noncompliance with current SPCC
requirements,8 and because an extensive survey conducted by the U.S. Department of
Agriculture (USDA) indicated that approximately 60 percent of farmers were not aware
of SPCC requirements,” Pechan developed cost savings estimates for the current
noncompliant facilities. Pechan also prepared amended plan cost savings estimates for a
ten year period for each proposal. These estimates were based on an assumption that 50
percentlof all SPCC regulated facilities would require one plan amendment over a 10 year
period.

To estimate the number of facilities that are currently subject to SPCC requirements, but
do not have an SPCC plan, Pechan divided the Tier I and Tier II facility counts into
facilities in the farm sector (117,500 in Tier I and 17,204 in Tier II) and facilities not in
the farm sector (117,500 in Tier I and 68,814 in Tier II) based on percentages calculated
from facility counts in EPA’s regulatory analysis (EPA, 2005).}! Next, Pechan assumed
that 60 percent of Tier I and 1I farm facilities do not have an SPCC plan based on the
results of the USDA survey described above.'? In lieu of information on the
noncompliance percentage for nonfarm facilities, Pechan assumed noncompliance at half
the rate estimated for the farm sector (i.e., 30 percent).

¥ The EPA agrees that noncompliance exists, but does not estimate the noncompliance rate: “EPA does
recognize, however, that there is non-compliance with the SPCC requirements by some portion of the
regulated community” (EPA, 2005 at pg. 8).

9 Specifically, 61 percent of farmers surveyed by the USDA were unaware of SPCC requirements (USDA,
2005).

' This number may be higher if facilities need to make plan changes to reflect EPA’s 2002 SPCC rule
amendments.

' Pechan did not estimate the cost savings for new facilities; those savings would be a small fraction of
total savings (less than $10 million); the total savings are dominated by the savings estimated for exisiting
facilities.

' This is a conservative estimate as there is surely an additional percentage that is aware of SPCC
requirements, but does not have an SPCC plan.
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1. EPA Proposal

The EPA’s qualified facility proposal removes the requirement that an SPCC plan be
certified by a PE for facilities with storage capacities of 10,000 galions or less (equivalent
to Tier I and Tier II facilities under Advocacy’s proposed scheme). To estimate the cost
savings of EPA’s proposal, Pechan multiplied the PE certification cost estimate for new
plans ($2,000) by the estimated number of current facilities that do not have an SPCC
plan, and multiplied the PE certification cost estimates for amended plans ($750) by the
estimated number of existing plans that will be amended over a 10 year period.

2. SBA Proposal

For Tier II facilities, Advocacy’s proposal is the same as EPA’s proposal, however, under
Advocacy’s proposal, Tier I facilities would not be required to prepare a written SPCC
plan. Because Tier II facilities have the same requirements under both proposals, the Tier
II facility cost savings are the same under each proposal. To estimate Tier I facility cost
savings under the Advocacy proposal, Pechan multiplied the total cost estimate for a new
plan ($3,000) by the estimated number of current facilities that do not have an SPCC
plan, and muttiplied the total cost for an amended plan ($1,125) by the estimated number
of existing plans that will be amended over a 10 year period.

3. Comparison of Advocacy and SBA Proposals

Table 5 compares the estimated cost savings for new plans and amended plans by Tier
category under the EPA and Advocacy proposals. As indicated by the table, the
Advocacy proposal represents a substantial cost savings of nearly $130 million relative to

EPA’s proposal.

Table 5. Comparison of Advocacy and EPA SPCC Plan Requirement Proposal

Total Cost Savings
Amended Plan

New Plan Savings Savings Total Savings

EPA Tier ! $211,500,000 $48,468,750 $259,968,750
Tier $61,932,960 $20,644,320 $82,577,280

SBA Tier | $317,250,000 $72,703,125 $389,953,125
Tier il same as EPA same as EPA same as EPA

Additional SBA Cost Savings | $129,984,375

Because the risk of reaching navigable waters is lower for small facilities, and because
SPCC plans have not by themselves been demonstrated to reduce the oil spill risk to the
environment, a cost-effective approach to reducing risk should address ways to reduce
the cost of SPCC plan development for facilities with smaller storage capacities. Given

Technicai Memorandum
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average facility spill volumes and the fact that EPA has been unable to conclude that spill
prevention plans iead to spill reductions,'? it is difficult to assert that the theoretical spill
reduction benefits of SPCC plan development will outweigh the substantial cost of plan
development for Tier I facilities.

To further demonstrate the value of the Advocacy proposal relative to EPA’s proposal,
Pechan calculated the maximum potential cost-effectiveness of the SPCC plan
requirement for Tier I and Tier II facilities. The maximum potential cost-effectiveness
reflects the total volume of spills that could be reduced if each SPCC plan was one
hundred percent effective at eliminating oil discharges. Utilizing the average small
facility plan cost of $3,000, and the total number of Tier I facilities subject to current
SPCC plan requirements, Pechan estimates the total cost of new SPCC plans for all Tier I
facilities at $705 million. When this cost is spread over a ten year period, and compared
to projected total spill volumes over this period, the maximum potential cost-
effectiveness for Tier I facilities is estimated at $184 per gallon. Using analogous
assumptions to those used above, the cost-effectiveness of total potential Tier II facility
spill reductions is estimated at $10.98 per gallon. This comparison demonstrates why
Tier I facilities are a much less desired target for a SPCC plan requirement than Tier II
and Tier III facilities.

Table 6. Comparison of Potential Cost-Effectiveness for New SPCC Plans

Estimated Spill Volume Potential New Plan Per
Over 10 Year Period Galion Cost
{gallons) Total New Pian Cost Effectiveness
Tier | 3,833,338 $705,000,000 $183.91
Tier I} 23,502,985 $258,054,000 $10.98

Because the risk of reaching navigable waters is lower for small facilities, and by
themselves, SPCC plans have not been demonstrated to reduce the oil spill risk to the
environment, a cost-effective approach to reducing risk should address ways to reduce
the cost of SPCC plan development for facilities with smaller storage capacities.
Therefore, Advocacy’s qualified facility proposal appears preferable to EPA’s proposal.

'3 Based on an analysis of survey data collected from facilities subject to SPCC regulation, EPA was unable
to conclude that a written spill prevention (or spill response) plan is effective in minimizing oil spill risk to
the environment (EPA, 1996). However, EPA was able to conclude that other specific spill
prevention/control measures (e.g. secondary containment) are effective in minimizing this risk.

Technical Memorandum



149

Testimony of
Earthjustice, the Natural Resources Defense Council, and the Sierra Club
On the Clean Water Act’s Qil Spill Prevention and Control Program
Before the Committee on Environment and Public Works
United States Senate

Submiitted January 17, 2006

Thank you, Chairman Inhofe and Ranking Member Jeffords, for the opportunity to submit
comments to the Committee on Environment and Public Works about the Clean Water Act and,
more specifically, the Act’s program for preventing and controlling oil spills into our nation’s
waters that was the subject of your Committee’s hearing on December 14, 2005,

My name is Joan Mulhemn, and I am Senior Legislative Counsel for Earthjustice, a national non-
profit law firm founded in 1971. Earthjustice is the nation’s largest non-profit law firm for the
environment and represents, without charge, hundreds of public interest clients, large and small,
in order to protect public health and natural resources and enforce the nation’s most important
environmental laws. This testimony is also submitted on behalf of the Natural Resources
Defense Council (NRDC) and the Sierra Club. Both of these organizations, represented by
Earthjustice, intervened on the side of the U.S. government in opposition to the oil industry’ s
challenge to the Spill Prevention Control and Countermeasures (SPCC) regulations finalized by
the U.S. Environmental Protection Agency in 2002 to implement the related provisions of the
Clean Water Act.!

Background

Oil spills are a significant threat to the health and safety of the nation’s fresh water ecosystems,
both large and small, as well as to coastal waters. EPA recently reported that an average of
24,000 oil spills occur in the U.S. each year — and more than half of them occur in inland
waters. These oil spills contaminate drinking water supplies, threaten public health, kill fish
and wildlife, and destroy important aquatic resources.

There are many problems with EPA’s current regulatory approach to preventing and controlling
oil spills that will or could pollute rivers, lakes, streams, wetlands, ponds, and coastal waters. In
particular, the agency’s December 2, 2005 proposed modifications to the Clean Water Act’s Spill
Prevention Control and Countermeasures (SPCC) program seem entirely designed to weaken
common sense protections against oils spills into our nation’s waters, with little or no scientific
or technical justification offered by the agency to support these changes. It seems that many
entities that store large quantities of oil are lobbying EPA and Congress to weaken prevention

! The cases are pending in the United States District Court for the District of Columbia, American Petroleum
Institute v. EPA, D.D.C. Civil Action No. 02-2247 PLF; Marathon Oil Company v. EPA, D.D.C. Civil Action No.
02-2249. API initially challenged other aspects of the 2002 rule as well, see API 12/3/04 Mem. at 19-20, but EPA
settled these claims and subsequently API and the other plaintiffs are currently only contesting the definition of
“navigable waters” contained in the final regulation,

2 Testimony of Tim Fields, EPA Ass't Administrator, Office of Solid Waste & Emergency Response, Before the
Subcommittee on Water Resources and Environment of the Committee on Transportation and Infrastructure, U.S.
House of Representatives (Feb. 9, 2000).
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requirements, even though it is certainly less expensive (as well as immeasurably preferable from
a public health and environmental standpoint) to prevent oils spills rather than having to clean
them up. Even small oil spills can contaminate large quantities of water.® As little as one gallon
of spilled oil can pollute up to 1,000,000 gallons of fresh water to a level where it is unsafe for
human consumption. This figure is the same whether the oil comes from a farm or factory,
whether the polluting facility is large or small.

That said, the comments our organizations are submitting today focus chiefly on another
important clean water issue that has been raised in the context of EPA’s current SPCC
regulations — the definition of “waters of the United States”

The oil industry is currently engaged in a campaign to weaken the broad scope of waters
traditionally protected by the Clean Water Act. Essentially, they are arguing in court (and
elsewhere) that the EPA lacks the legal authority to prevent any facility of any kind or size from
spilling oil into anything other than traditionally “navigable” waters, or streams and wetlands
that directly abut such waters.

This argument not only lacks any serious legal merit but, if adopted, it would have disastrous
consequences not only for small streams and wetlands across the country but for larger
downstream lakes, rivers, and coastal waters as well. The industry is effectively seeking to
repeal much of the 1972 Clean Water Act and return the country to the days when the vast
majority of our nation’s waters were too polluted for drinking water supplies, fishing, swimming,
and other uses. This is an objective we hope this Committee wiil soundly reject.

The Clean Water Act

Congress passed the Clean Water Act more than 33 years ago to “restore and maintain the
chemical, physical and biological integrity of the nation’s waters.™ The law prohibits discharges
of all pollution - including oil ~ from any point source into navigable waters, unless that source
has a permit under the Jaw.> In order to achieve the goal of eliminating water pollution,
Congress adopted a new, broad definition of “navigable waters” into law. Under the Act, the
term “navigable waters” was defined as “waters of the United States.”

The debate in both the Houses and Senate on final passage of the bill that would become the
Clean Water Act confirmed Congress’ intent that the law be given broad application. For
example, Congressman John Dingell, who reported the conference committee bill to the House,
explained the definition in his statement:

The conference bill defines the term “navigable waters” broadly for water quality
purposes. It means all “the waters of the United States™ in a geographical sense. It does
not mean “navigable waters of the United States” in the technical sense as we sometimes

? See 67 Fed. Reg. 47055 (July 17, 2002) (“Small spills of petroleum...can cause significant environmentat
damage™).

T CWA § 101(a) (33 U.S.C. § 1251(a)). In 1972, the law was known as the Federal Water Poliution Control Act
Amendments, but through subsequent amendments became what is generally referred to as the Clean Water Act.
S CWA §301(2) (33 US.C. § 1311(a)).

S CWA § 502(7).
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see in some laws. Thus, this new definition clearly encompasses all water bodies,
including main streams and their tributaries, for water quality purposes. No longer are the
old, narrow definitions of navigability, as determined by the Corps of Engineers, going to
govern matters covered by this bill.”

Thus, with overwhelming support and bipartisan leadership, Congress adopted the law and
thereby established comprehensive protections for the a broad scope of “waters of the United
States,” they viewed as necessary to achieve its stated objectives to rid the nation’s waters of
pollution.

At the time of the passage of the Act, Congress and the American people were concerned about
many kinds of water pollution — and spilled oil was certainly chief among them. While several
earlier federal clean water laws already prohibited the discharge of oil into water,? the oil slick
on the Cuyahoga River that ignited in June 1969 captured public attention and galvanized
support for the passage of a stronger federal clean water law in 1972.

Section 311

Section 311 of the Clean Water Act, entitled “Qil and Hazardous Substance Liability” deals as
much with the goal of (and requirements for) preventing oil spills into the waters of the U.S. as it
does with assessing liability when spills occur. The centerpiece of § 311 is the Congressional
declaration that “it is the policy of the United States that there should be no discharges of oil or
hazardous substances into or upon the navigable waters of the United States, adjoining
shorelines, or into or upon the waters of the contiguous zone.”

In order to implement this policy, Congress enacted a prohibition on discharges of oil or
hazardous substances into waters of the U.S. “in such quantities as may be harmful as
determined by the President.”® The amount of spilled oil that may be harmful to the
environment can be very small. It includes discharges that “violate applicable water quality
standards; or cause a film or sheen upon or discoloration of the surface of the water or adjoining
shorelines or cause a sludge or emulsion to be deposited beneath the surface of the water or upon
adjoining shorelines.”'! According to the U.S. EPA:

Oil spills occurring in freshwater bodies are less publicized than spills into the ocean
even though freshwater oil spills are more frequent and often more destructive to the

7 See House consideration of the report of the Conference Committee, Oct. 4, 1972, compiled in Arnold and Porter’s
Legislative History of the Water Pollution Control Act Amendments of 1972, Serial No. 93-1, 93" Cong. (1973), at
250-251. Unlike the final version of the law as described by Congressman Dingell, the definition of “navigable
waters” in an earlier version of the bili had made express reference to navigability. 211 80 Stat. 1253.

¥ The Rivers and Harbors Act of 1899 prohibited the discharge of oil and other refuse matter from vessels. The Oil
Pollution Act of 1924 prohibited “discharges of oil by any method...into or upon the coastal waters of the United
States,” unless permitted as not “deleterious™ to health or seafood in regulations issued by the Secretary of War.
Prior versions of the Federal Water Pollution Control Act dating back to 1966 also contained prohibitions on the
discharge of oil into the navigable waters of the U.S.

® Section 311 of the 1972 amendments to the Clean Water Act was largely drawn from the Water Quality
Improvement Act of 1970.

° CWA 311(b)(3).

40 CFR.§110.3,



152

environment. Freshwater bodies are highly sensitive to oil spills and are important to
human health and the environment. They are often used for drinking water and frequently
serve as nesting grounds and food sources for various freshwater organisms. All types of
freshwater organisms are susceptible to the deadly effects of spilled oil, including
mammals, aquatic birds, fish, insects, microorganisms, and vegetation. In addition, the
effects of spilled oil on freshwater microor%anisms, invertebrates, and algae tend to move
up the food chain and affect other species.’

As part of §311, Congress mandated a series of oil spill planning, prevention and cleanup
measures. Chief among these measures is the requirement that the President “issue regulations
...establishing procedures, methods, and equipment and other requirements for equipment to
prevent discharges of oil and hazardous substances from vessels and from onshore facilities and
offshore facilities, and to contain such discharges....”'* This provision is the source of EPA’s
authority for requiring onshore facilities to develop, maintain and update Spill Prevention,
Control and Countermeasure Plans.

2002 SPCC Regulations

SPCC plans are the regulatory centerpiece of the Clean Water Act’s effort to prevent oil spills
from storage facilities that could pollute the nation’s waters. The initial regulations requiring
certain facilities to develop Spill Prevention, Containment and Countermeasure plans to prevent
any discharge of oil into or upon navigable waters of the United States or adjoining shorelines
date from 1973." Although ‘proposed revisions and clarifications were published by EPA in
1980, 1991, 1993 and 1997, ? the most recent update to the SPCC rules was not finalized until
July 2002, after a twelve-year effort.'s

In promulgating the July 2002 update to the regulations, EPA amended the definition of “waters
of the United States” contained in the rule to conform to the definition used in all other
regulatory sections of the Clean Water Act.

July 2002 SPCC Rule Definition of “Navigable Waters” (40 CFR §112.2)

Navigable waters means the waters of the United States, including the territorial seas. The term includes:
(i) All waters that are currently used, were used in the past, or may be susceptible to use in interstate or
foreign commerce, including all waters subject to the ebb and flow of the tide;

(i1) All interstate waters, including interstate wetlands;

(i) All other waters such as intrastate lakes, rivers, streams (including intermittent streamns), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds, the use,
degradation, or destruction of which could affect interstate or foreign commerce including any such

12

hitp://www.epa.gov/oilspill/freshwat.htm

B CwWaA §311G)(1).

' 38 FR 34164 (December 11, 1973),

% 56 FR 54612 (October 22, 1991), 58 FR 8824 (February 17, 1993), 62 FR 63812 (December 2, 1997).

' 67 FR 47042 (July 17, 2002). For a facility to be subject to the SPCC rule it must 1) be non-transportation-
related; 2) must have an aggregate aboveground storage capacity greater than 1,320 gallons or a completely buried
storage capacity greater than 42,000 gallons; and 3) there must be a reasonable expectation of a discharge into or
upon waters of the United States or adjoining shorelines. See U.S. EPA, Spill Prevention, Control and
Countermeasure (SPCC) Regulation: A Facility Owner/Operator’s Guide to Oil Pollution Prevention.
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waters:
(A) That are or could be used by interstate or foreign travelers for recreational or other purposes; or
(B) From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or,
(C) That are or could be used for industrial purposes by industries in interstate commerce;

(iv) All impoundments of waters otherwise defined as waters of the United States under this section;

(v) Tributaries of waters identified in paragraphs (1)(i) through (iv) of this definition;

(vi) The territorial sea; and

(vii) Wetlands adjacent to waters (other than waters that are themselves wetlands) identified in

paragraph (1) of this definition.

The July 2002 rule simply clarifies the broad scope of the SPCC rule and conforms the definition
of waters protected by this program to the definition EPA has applied under other sections of the
Clean Water Act regulations since 1973. In fact, the revised definition is identical to the
definition of “waters of the U.S.” used throughout EPA’s regulations."”

The American Petroleum Institute (API) and Marathon Oil challenged this definition, as well as
other aspects of the 2002 rule, insisting that EPA is precluded by law from protecting all such
waters from oil spills.'® Instead, these industry groups argue, §311 should be restricted to
protecting only those waters that are navigable in fact and wetlands that are directly adjacent to
such navigable waters. The industry complaints seek to vacate the 2002 rule, returning the
regulations to the pre-July 2002 definition of “navigable waters.” In addition, they ask the court
to construe the definition of navigable waters narrowly throughout the Clean Water Act so that
the law would cover only traditionally navigable waters and directly abutting wetlands, thereby
restricting the scope of waters even more than the definition used in the previous §311
regulations.'® As noted above, the Sierra Club and the Natural Resources Defense Council
successfully intervened in these cases on the side of the U.S. government to encourage the court
to uphold the traditional and longstanding definition of “waters of the United States” used by
EPA and other federal agencies.

Industry Arguments Ignore and Misconstrue Longstanding and Current Law

As noted above, under the Clean Water Act: “Tt is the policy of the US that there should be no
discharges of oil ... into or upon the navigable waters of the U.S.”*® Therefore, industry must
comply with regulatory measures to prevent “discharges of oil or hazardous substances into or
upon the navigable waters of the United States, adjoining shorelines, or into or upon the waters
of the contiguous zone.” The oil industry insists that these protections should encompass only so-
called “traditional navigable waters” and wetlands adjacent to them — a formulation that
threatens to exclude the majority of U.S. waters from the Act's protections.

""See, e.g. 40 CFR §230.3(s); 40 CFR § 232(q). .

See infra note 1.
' EPA has argued that they have historically interpreted the previous definition of “navigable waters” under the
§311 program rules consistently with the language used in other EPA regulatory programs and the changes in the
definition in the 2002 was a purely “housekeeping” measure. EPA CITATION HERE. However, it is undisputed
that the previous definition explicitly included many waters that API and the other plaintiffs now ask the court to
rule as outside the scope of the Clean Water Act.
P CWA §311(bX1).
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In their lawsuit, API and Marathon make two main arguments, one as unavailing as the other,
First, the API brief argues that in the wake of the Supreme Court’s decision in the case Solid
Waste Agency of Northern Cook Country vs. The Army Corps of Engineers (“SWANCC”),” the
term “navigable waters” extends only to waters that are, have been, or could reasonably be made,
navigable in fact (i.e. so-called “traditionally navigable waters™) and wetlands adjacent to
traditional navigable waters,”? Second, the industry briefs argue that, on its face, the definition
of “navigable waters” in the 2002 SPCC rule extends to areas that are neither traditional
navigable waters, nor wetlands adjacent to traditional navigable waters, nor adjoining shorelines
and is therefore inconsistent with the statute.”’ Accordingly, they conclude that the definition of
“navigable waters” in the 2002 SPCC rule is in excess of the EPA’s authority.

The 2001 SWANCC decision is not nearly as broad as the oil industry claims. SWANCC did not
question EPA’s (or the Army Corps’) longstanding definition of “waters of the U.S.” or the well-
settled case law holding that Clean Water Act jurisdiction extends to tributaries of navigable
waters as well as wetlands adjacent to such tributaries. The Court in SWANCC limited its
holding to the facts before it: “We hold that 33 C.F.R. § 328.3(a)(3) (1999), as clarified and
applied to petitioner’s balefill site pursuant to the ‘Migratory Bird Rule,” 51 Fed. Reg. 41217
(1986), exceeds the authority granted to fthe Army Corps of Engineers] under §404(a) of the
CWA."* SWANCC does not question in any way Clean Water Act jurisdiction if regulatory
bases other than use by migratory birds are present.

Since the issuance of the SWANCC decision, the vast majority of courts have held that non-
navigable tributaries that ultimately flow, albeit for long distances and through natural and man-
made channels, and wetlands adjacent to such tributaries, are waters of the United States
governed by the Clean Water Act.”® Yet these are the very types of waters that the oil industry
seeks to have removed from the Clean Water Act’s scope.

Specifically, in the context of oil spill pollution, federal courts have long held that discharges
into non-navigable tributaries, including intermittent or ephemeral tributaries, are subject to the
jurisdiction of the Clean Water Act.”® There is nothing in the holding of SWANCC to suggest that

21531 U.S. 159 (2001).

2 API Compl. § 19. The Marathon Complaint does not mention SWANCC.

# API Compl. ] 21; Marathon Compl. 19 15-18.

531 U.S. 159 (2001).

% See, e.g. United States v. Deaton, 332 F.3d 698 (4th Cir. 2003), cert. denied, 124 S.Ct. 1874 (2004); United States
v. Gerke Excavating, 412 ¥.3d 804 (7th Cir. 2005); Treacy v. Newdunn, 344 F.3d 407 (4th Cir. 2003), cert. denied,
124 S.Ct. 1874 (2004); Headwaters, Inc. v. Talent, 243 F.3d 526, 533-34 (9"J Cir. 2001); California Sportfishing
Protection Alliance v. Diablo Grande, Inc., 209 F. Supp.2d 1059, 1074-76 (2002); United States v. Buday, 138 F.
Supp.2d 1282, 1295 (D. Mont. 2001); fdaho Rural Council v. Bosma, 143 F. Supp.2d 1169, 1178 (D. Idaho 2001);
Community Ass'n for Restoration of the Env't v. Henry Bosma Dairy, 305 F.3d 953, 954-55 (9" Cir. 2002); United
States v. Interstate Gen’l Co., 152 F. Supp.2d 843, 847 (D.Md. 2001), aff'd 2002 WL 1421411 (4* Cir. July 2,
2002) (unpublished decision) [on remand from United States v. Wilson, 133 F.3d 251 (4™ Cir. 1997)}; Aiello v. Town
of Brookhaven, 136 F.Supp.2d 81, 119 (ED.N.Y. 2001); United States v. Lamplight Equestrian Center, Inc., 2002
WL 360652*5 (N.D.IIL. March 8, 2002); Fisher v. Chestnut Mountain Resort, Inc., 2002 WL 433144 (N.D.IIL
March 19, 2002).

See, U.S. v. Ashland Oil and Transportation Co., 504 F.2d 1317, 1323 (1974) (“Congress’ clear intention as
revealed in the Act itself was to effect marked improvement in the quality of the total water resources of the United
States, regardless of whether that water was at the point of pollution a part of a navigable stream”); United States v.
Texas Pipe Line Co., 611 F.2d 345, 347 (10™ Cir.1979) (“It makes no difference that a stream was or was not at the
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the Supreme Court intended, in ruling narrowly on an assertion of jurisdiction based solely upon
use by migratory birds, to sweep away thirty years of jurisprudence addressing Congress’ intent
or authority to prohibit and prevent discharges of oil and other pollutants into waters of the
United States, including those that are non-navigable, intermittent or ephemeral, man-made, or
lacking a direct surface connection to downstream waters.

The Potential for Harm To the Clean Water Act and the Waters the Act Protects

Finally, it is important to underscore the fact that the implications of the industry's narrow
concept of U.S. waters reach beyond oil spills. Because the industry’s argument rests on the
Act's general definition section, a judicial adoption of industry’s position would strip small
tributaries and other waters of the Act’s core permit protections.

The definition of “navigable waters” as “waters of the United States,” as provided in Section
502(7) of the Act and its accompanying regulations, does not govern only the §311 oil spill
program; it is the overarching definition of the waters covered by the entire Act. Thus, §502(7)
defines the scope of such key Clean Water Act provisions as the prohibition on discharge of
pollutants without a permit, §301(a), as well as the Act's two primary permit programs — the
§402 “national pollutant discharge elimination system” program and the §404 program
addressing discharges of dredged or fill material. Each of these sections applies to “navigable
waters” — precisely the term defined by §502(7). By expressly asking the courts and the EPA for
a narrowing construction of this key definition, the oil industry’s threatens grievous harm to all
of the waters the law was designed to protect from pollution.

As clearly stated by the Justice Department in a recent brief filed in another case, United States
v. Interstate General Co., the “logical result” of treating certain waters as unprotected by the
Clean Water Act:

[CJould be that oil, hazardous substances, or other pollutants could be discharged
without a Clean Water Act permit into any stream, creek or river, so long as it was not
traditionally navigable, and those pollutants could reach and foul traditional navigable
waters without the United States being able to take action under the Clean Water Act to
prevent it. Likewise, entities currently discharging into traditional navigable waters
under NPDES permits could change their outfall points to non-navigable creeks in an
effort to avoid treatment requirements under the Clean Water Act. Had the Supreme
Court in SWANCC intended to work such a change in the Clean Water Act, it would
doubtless have stated that purpose explicitly."*’

The narrow interpretation of “navigable waters” and "waters of the United States” pushed by the
oil industry — that the law should only cover traditionally navigable waters and waters directly
adjacent to such waters would — allow polluters to dump whatever they like, without any federal
regulation, into many wetlands, headwater streams, and other waters, even those waters that
eventually flow into larger rivers, lakes, and coastal waters. Because many states tie their own
state law protections of waters both to the regulatory structure and jurisdictional scope of the

time of the spill discharging water continuously into a river navigable in the traditional sense.”); see also United
States v. Eidson, 108 F.3d 1336 (11% Cir. 1997).
¥ United States v. Interstate General Co., Brief of United States, U.S. Department of Justice, October 2001 at 43.
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federal Clean Water Act - including some states that entirely forego protections of wetlands
under state law - such a drastic roll back of the Clean Water Act could leave many waters
unprotected from pollution not only by federal law but by any law at all.

Conclusion

EPA has determined that a facility’s compliance with even one of four SPCC provisions (tank
leak detection systems; spill/overfill protection systems; pipe externa}l protection; and secondary
containment) has “had a significant effect on reducing the annual number of oil spills, the annual
total volume of oil sgilled, the annual total costs of cleaning up the spilled oil, and the degree of
off-site migration.”* Yet, while the SPCC program has proven effective in reducing their
frequency, oil spills remain a major threat to all of the nation’s waters, as described above in
more detail and in many other reports, surveys, and databases.”

Given the serious and often irreparable harm caused by oils spills into waters, it defies common
sense to weaken existing safeguards against such spills — especially the complete withdrawal of
Clean Water Act authority over any of the nation’s waters that could be harmed by oil pollution.

Earthjustice, the Sierra Club, and the Natural Resources Defense Council urge this Committee, in
its oversight capacity, to direct EPA to use its full authority under the Clean Water Act to prevent
oils spills into the nation’s waters and to ensure that the agency does not take any measure that
would increase the vulnerability of the nation’s waters to uncontrolled oil spills.

Thank you for your consideration of these comments.

Contact Information:

Joan Mulhern, Senior Legislative Counsel, Earthjustice, 202-667-4500

Nancy Stoner, Clean Water Program Director, NRDC, 202-289-6868

Ed Hopkins, Director, Environmental Quality Programs, Sierra Club, 202-547-1141

2 US EPA, Results of 1995 Survey of Oil Storage Facilities (July 1996), “Analysis of the Effectiveness of EPA’s
SPCC Program on Spill Risk” p. 4.
¥ See, e.g,. http://www.epa.gov/oilspill/speeref. htm; http://www .nrc. uscg.mil.insum .
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Food Industry Environmental Counci @ 2000 Corporate Ridge, Ste. 1000 @ Mclean, VA 22102

TEL: 702/821.0770 @ FAX: 703/821-1350

Sent Via Electronic Mail

December 13, 2005

The Honorable James M. Inhofe, Chairman
Committee on Environment and Public Works
United States Senate

410 Dirksen Senate Office Building
Washington, D.C. 20510-6175

Dear Chairman Inhofe:

The Food Industry Environmental Council (FIEC) is a coalition of 50 national food trade
associations and companies that together represent food facilities across the nation
which contribute hundreds of billions of dollars in sales to the economy and employ
approximately 1.5 million people.

On Wednesday, December 14, 2005, the Senate Environment and Public Works
Committee will hold a hearing on Environmental Protection Agency's (EPA's) Spill
Prevention, Control and Countermeasure (SPCC) program relative to the issues
addressed in a proposed rule and guidance issued by the Agency on Friday, December
2, 2005. FIEC and its members welcome the EPA's proposed revision to the SPCC
rule that would streamline requirements, including an option that would allow
owners/operators of certain facilities that store less than 10,000 gallons of oil, among
other criteria, to self-certify their SPCC Plans in lieu of review and certification by a
Professional Engineer (PE). The Council also welcomes EPA's proposal to extend the
compliance dates by which all facilities must prepare or amend and implement their
SPCC Plans to October 31, 2007.

FIEC is concerned, however, with the Agency's lack of progress in differentiating animal
fats/vegetable oils from other oils, such as petroleum oil, under the SPCC program.

Qil is defined so broadly in the Clean Water Act that EPA has historically issued
regulated animal fats/vegetable oils to much the same degree as toxic oils. In 1993 a
coalition of agriculture and food industry associations began seeking appropriate
treatment of animal fats/vegetable oils by EPA and other Federal agencies that regulate
“oil.”
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Chairman James M. Inhofe
December 13, 2005
Page 2

During the mid-1990s Congress passed three separate pieces of legislation to clarify
Congressional intent that animal fats/vegetable oils should be treated differently from
other oils, including petroleum oils. These included (1) the 1995 “Edible Oil Regulatory
Reform Act” (Pub. L. No. 104-55), which requires differentiation of animal fats/vegetable
oils from other oils; (2) a 1996 Department of Transportation (DOT) Appropriations Act
(Pub. L. No. 104-205, Sec. 354), which limited the Coast Guard’s use of funds to
enforce regulations that failed to differentiate; and, (3) a 1996 Coast Guard
Authorization Act (Pub. L. No. 104-324, Sec. 1130), which included a “Sense of
Congress” that differences between animal fats/vegetable oils and other oils shouid be
recognized in regulations and required the Secretary of DOT to submit annual reports to
Congress on DOT's differentiation efforts.

The Edible Oil Regulatory Reform Act (the Act), which was signed into law by President
Clinton on November 20, 1995, is applicable to all agencies, including EPA. it requires
EPA and other Federal agencies to move forward as follows in differentiating animal
fats/vegetable oils from other oils in Federal regulations applicable to “oil:” (1) to
differentiate between animal fats/vegetable oils and other oils, including petroleum oil,
in “ ... issuing or enforcing any regulation or establishing any interpretation or guideline
relating to the transportation, storage, discharge, release, emission, or disposal ...” of
oil under any Federal law; and, in differentiating, to (2) “ ... consider differences in the
physical, chemical, biological, and other properties, and in the environmental effects ...”
of these oils.

The Act obligates EPA to differentiate between animal fats/vegetable oils and other oils
in its SPCC rulemaking and, after doing so, to consider differences in these oils.
Unfortunately, after more than six years of SPCC rulemaking EPA has, notwithstanding
numerous suggestions from our industry (see enclosed), removed only SPCC
requirements from the Agency’s July 17, 2002, final rule (67 Fed. Reg. 47042) that were
inappropriate for animal fats/vegetable oils (e.g., requirements for onshore oil drilling
and workover facilities”; and requirements for “offshore oil drilling, production, or
workover facilities”). The Agency has made no apparent progress in considering the
differences between animal fats/vegetable oils and other oils.

What agriculture and the food industry are seeking is as follows:

* A “common sense” regulatory approach/guidance that appropriately
distinguishes between animal fats/vegetable oils and other oils (e.g., petroleum
oils) reflecting the significant differences in the substances themselves and the
facilities handling these materials

» Visual inspection of storage tanks located outside and inside and which contain
non-corrosive animal fats/vegetable oils being sufficient for integrity testing of
these tanks
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“Secondary containment” not being required for mobile tanks containing animal
fats/vegetable oils (e.g., railroad tank cars, tanker trucks)

Exclusion of animal fat/vegetable oil facilities from the requirement to have a
certified Professional Engineer prepare SPCC Facility Response Plans as
required by current SPCC rules

Maximum threshold of animal fat/vegetable oil storage below which food
manufacturing facilities would not be required to file an SPCC plan and/or
comply with other burdensome inappropriate SPCC provisions (e.g., full fencing,
locking and guarding entrances)

Guidance regarding the applicability of SPCC requirements to mixtures of
materials containing animal fats/vegetable oils (e.g., dairy products, margarine-
type spreads). (For example, liquid mixtures containing less than 50% oil or
mixtures that are solid at room temperature should not be subject to SPCC
requirements.)

If you have any questions please contact me at (703) 821-0770 or rgarfield@affi.com.
FIEC members remain interested and available to assist you on this important issue.

Sincerely,

Robert L. Garfield
Chairman
Food Industry Environmental Council

Enclosure

Cc:

The Honorable James M. Jeffords, Ranking Member
Committee on Environment and Public Works
United States Senate

456 Dirksen Senate Office Building

Washington, D.C. 20510-7175
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Food industry Environmental Counci @ 2000 Corporate Ridge, Ste. 1000 @ Mclean, VA 22102
TEL: 703/821-0770 @ FAX: 703/821-1350

March 26, 2003

David S Evans

5203G

USEPA Headquarters

Ariel Rios Building

1200 Pennsylvania Avenue, N, W,
Washington, DC 20460

Re: FIEC’s Concerns on EPA’s Final Spill Prevention, Control and
Countermeasure Rule, 67 Fed. Reg. 47042 (July 17, 2002)

Dear Mr. Evans:

The Food industry Environmental Council (FIEC) wishes to express its
appreciation for the opportunity to meet with you at Jean-Mari Peltier's office on
December 11, 2002, to review and discuss FIEC's concerns on EPA’s final Spilt
Prevention, Control and Countermeasure Rule (SPCC) rule. EPA issued the rule
on July 17, 2002, amending the Cil Pollution Prevention regulation promulgated
under the authority of the Clean Water Act (67 Fed. Reg. 47042),

FIEC is a coalition of over 50 national food trade associations and companies
that together represent more than 15,000 facilities across the country, employing
approximately 1.5 million people. FIEC members represent a potentially huge
number of non-transportation-related onshore facilities nationwide, thought to
number in the 1000s, that process, handie and ship non-toxic animal fats and
vegetable oils. Consequently, FIEC has a vital and continuing interest in EPA’s
approach to regulating these substances in the final SPCC rule.

On April 8, 1999 (64 Fed. Reg. 17227), EPA published an Advance Notice of
Proposed Rulemaking (ANPRM) in which it requested comment concerning ways
it might differentiate among the various classes of oils listed in the Edible Qil
Regulatory Reform Act for purposes of the Spill Prevention, Control, and
Countermeasure (SPCC) Rule, found at 40 CFR part 112. The Agency was
interested in how it might differentiate in the regulatory requirements for these
classes of oils based on the physical, chemical, biological, and other properties
of these oils, and on their environmental effects if discharged into the
environment.
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Several FIEC members submitted comments to EPA on this ANPRM, on or
before the Agency’s July 7, 1999, comment deadline. A common theme of those
comments, two of which are attached (see attachments 1 and 2), is that there are
not only significant differences between non-toxic animal fats/vegetable oils and
other oils, but also between animal fat/vegetable oil facilities and petroleum oil
facilities. These organizations emphasized that the differences call for different
SPCC requirements for these facilities and suggested that, in consideration of
this, EPA should move forward and revise its SPCC rule to differentiate between
non-toxic animal fats/vegetable oils, on the one hand, and all other oils, including
toxic petroleum and non-petroleum oils, on the other hand.

On July 17, 2002, EPA issued the final SPCC rule. The rule includes new
subparts outlining the requirements for various classes of oil; revises the
applicability of the regulation; amends the requirements for completing SPCC
Plans; and, makes other modifications. The sections under Subpart C set forth
the new requirements for facilities storing or using the various classes of oils
listed in the Edible Oil Regulatory Reform Act, including “animal fats and oils and
greases, and fish and marine mammal oils; and for vegetable oils, including oils
from seeds, nuts, fruits, and kernels”,

Unfortunately, EPA has tailored neither the section titles in Subpart C, nor the
requirements set forth under those sections, to make them more appropriate for
facilities handling animal fats/vegetable oils. Instead, the Agency has simply and
inappropriately repeated the terminology and requirements from Subpart B, the
corresponding subpart for “petroleum oils or other non-petroleum oils, except
animal fats and vegetable oils.” The result is that all but one of the sections in
Subpart C — Section 112.12 — fail to provide SPCC requirements or
terminology that are even remotely appropriate for facilities handling these "oils.”
These section titles and some of the more inappropriate and problematic
requirements are listed below:

¢ §112.13 (“Spill Prevention, Control, and Countermeasure Plan
requirements for onshore oil production facilities”). A "production facility"
as defined in §112.2 includes all structures and or equipment “ ... used in the
production, extraction, recovery, lifting, stabilization, separation or treating of
oil, or associated storage or measurement, and located in a single
geographical oil or gas field operated by a single operator.” Animal
fats/vegetable oils are not produced from oil or gas “fields,” and the
requirements in this section are wholly inappropriate for animal fat/vegetable
oil facilities.
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« §112.14 (“Spill Prevention, Control, and Countermeasure Plan
requirements for onshore oil drilling and workover facilities”). Animal

fats/vegetable oils are not produced/handled in “oil drilling and workover
facilities”. Hence, the requirements set forth under this saction, like those
under §112.13, are wholly inappropriate for animal fat/vegetable oil facilities.

. 2.15 (“Spill Prevention, Control, and Counterm re Plan
require for oftshore oil drilli roduction, or workover
facilities”). Animal fats/vegetable oils are not produced/handled in “offshore
oit drilling, production, or workover facilities”. Hence, the requirements set
forth under this section, like those under §112.13 and §112.14, are wholly
inappropriate for animal fat/vegetable oil facilities.

EPA explains in the final rule that the requirements for facilities storing or using
animal fats/vegetable oils will remain the same as those storing or using
petroleum oils until such time as EPA moves forward on the comments it
received on the above discussed ANPRM and proposes rule changes. This is
not a satisfactory plan because, as discussed above, most of the requirements
are wholly inappropriate relative to animal fat/vegetable oils facilities. Until
appropriate rule changes are promulgated, these facilities at best will be forced
into complying with a number of confusing and inappropriate requirements,
implicating a waste of limited industry and agency resources. At worst these
facilities will find themselves in enforcement jeopardy until such time as the
Agency develops appropriate requirements for them.

We are aware that the Agency has issued a direct final rule postponing by sixty
days the February 2003 deadline for amending SPCC plans, and has proposed
to postpone the deadline for one year. These measures will provide Immediate,
short-term relief for all regulated facilities, including those that handle animal
fats/vegetable oils. We applaud these actions to the degree that they will remove
the risk of enforcement actions against animal fat/vegetable oil facilities subject
to inappropriate requirements such as those discussed above.

In the longer term, however, we believe that EPA needs to undertake further
rulemaking towards developing more appropriate SPCC requirements for these
facilities. In this regard, FIEC and its member associations/companies stand
ready and willing to assist the Agency better understand the animal fat/vegetable
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oil industry, including the significant differences that warrant differentiated
regulatory treatment for animal fat/vegetable oil facilities.

We thank you again for the opportunity to discuss these important issues and
look forward to working with you on the matter. Please contact Mr. David Ailor of
the National Qilseed Processors Association at 202-452-8040 if you have any
questions.

American Bakers Association
American Feed Industry Association
American Frozen Food Institute
American Meat Institute
California League of Food Processors
Chocolate Manufacturers Association
Corn Refiners Association
Institute Of Shortening and Edible Oils
International Dairy Foods Association
National Confectioners Association
National Cotton Council
National Fisheries Institute
National Fish Meal and Ol Association
National Food Processors Association
National Qilseed Processors Association
National Turkey Federation
Snack Food Association

Two Attachments

cc: Ms. Jean-Mari Peitier
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These comments are being submitted on behalf of the Gas Processors
Association

To: Chairman Sen. Jim Inhofe (OK)
Senate Environment and Public Works (EPW) Committee

The Gas Processors Association (GPA) supports EPA's proposed amendment to
the SPCC Rule that provides for two streamlining options for qualifying

facilities and oil filled equipment and the proposed exemption for motive

power containers. GPA also supports the proposed amendment to extend the
compliance dates for both SPCC Plan amendment and implementation to October
31, 2007 for all regulated facilities. This extension will allow EPA time

to complete their rulemaking activities and allow the regulated community,

with qualifying facilities or equipment that may be affected by the final

rule, to understand and take advantage of any streamlined provisions that

may be promulgated.

On December 2, 20035, EPA released the SPCC Guidance for Regional Inspectors
which will assist regional inspectors in implementing the revised SPCC rule
and reviewing SPCC Plans. In general the information in the SPCC Guidance
for Regional Inspectors will greatly assist the oil and gas industry to
understand and implement the SPCC regulations in view of EPA's
interpretations and clarifications. This guidance is a key tool for the
regulated community and the extended compliance date is needed to make
certain the regulated community has an appropriate amount of time to
understand these interpretations and clarifications and to amend and
implement SPCC plans accordingly. However, GPA anticipates submitting
comments to EPA on some of the specific guidance and examples in the
document for production and non-production facilities.

Please contact Johnny Dreyer, Gas Processors Association, at 918-493-3872,
if you have any questions.

Sincerely,

Gas Processors Association
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National Society of
Professional Engineers®

Testimony of the National Society of Professional Engineers on the
U.S. Environmental Protection Agency Proposed Rule on Spill
Prevention, Control, and Countermeasures

Environment and Public Works Committee
United States Senate
December 14, 2005
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The National Society of Professional Engineers (NSPE) appreciates this opportunity to submit
testimony on the amendments being proposed by the U.S. Environmental Protection Agency
pertaining to the Spill Prevention, Control, and Countermeasures (SPCC) rule. NSPE is the only
engineering society that represents individual licensed professional engineers across all
disciplines. NSPE was founded in 1934 with the primary goal of strengthening the engineering
profession by promoting engineering licensure and ethics. NSPE serves some 50,000 members
and the public through 53 state and territorial societies and more than 500 chapters,

NSPE strongly opposes EPA’s proposed changes to the SPCC regulation to exempt smaller
facilities that store less than 10,000 gallons from the requirement imposed in 40 CFR 112.3(d) to
have their SPCC Plan certified by a professional engineer (PE). The U.S. Small Business
Administration’s Office of Advocacy has also been a strong proponent of this approach.

EPA has required professional engineer certification of SPCC plans since their inception in 1973,
and we see no valid rationale to change this long-standing requirement. At an EPA stakeholder
meeting on the SPCC held on March 31, 2004, in Arlington, Virginia, EPA Oil Program Director
David Evans stated, “EPA does not intend to eliminate spill prevention requirements for smaller
facilities altogether. Small quantities of oil can have profound and long standing impacts on
waters of United States and wetland environments, and small facilities often cannot afford the
cost of responding to a spill.”" If this statement by a key EPA official was valid then, what
conditions have changed to justify this proposed exemption for small facilities now?

We would like to point out that there is no indication that professional engineers were included
in the initial deliberations related to the development of this proposal. On July 7, 2004, NSPE
submitted letters opposing the exemption of small facilities to both Thomas P. Dunne, assistant
administrator for Solid Waste and Emergency Response at EPA, and Thomas M. Sullivan, chief
counse! for Advocacy at the U.S. Small Business Administration. NSPE never received a written
reply from either agency in response to its concerns. In November 2004, NSPE again expressed
its opposition to this proposal in response to an EPA notice of data availability issued in the
Federal Register on September 20, 2004.

NSPE strongly believes the public health, safety, and welfare would be adversely affected by
such an action. The first canon in the Engineers Code of Ethics states that, “engineers, in the
fulfillment of their professional duties, shall hold paramount the safety, health, and welfare of the
public.” First and foremost, NSPE believes the EPA proposal to exempt smaller facilities from
inspection by a professional engineer violates an engineer’s ethical responsibilities to safeguard
the public health and safety.

Equally important, state laws clearly delineate what constitutes the practice of engineering within
their jurisdiction. In fact, all 50 states have adopted similar laws that define the practice of
engineering. The National Council of Examiners for Engineering and Surveying (NCEES), the

! http://www.epa.gov/oilspill/pdfs/SPCCStakeholderMeetingSummary .pdf.
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umbrella organization for the state and territorial engineering licensure authorities, has
recommended a Model Law, whose adoption has been endorsed by NSPE. It is intended to assist
state legislators, engineering licensure authorities, and the engineering profession in drafting
uniform licensure laws. The NCEES Mode! Law language is typical of the statutory language
contained in most state engineering licensure laws. The definition of the practice of engineering
from the Model Law follows:

SECTION 2. DEFINITIONS

(5) Practice of Engineering - The term “Practice of Engineering,” within the intent
of this Act, shall mean any service or creative work, the adequate performance of
which requires engineering education, training, and experience in the application
of special knowledge of the mathematical, physical, and engineering sciences to
such services or creative work as consultation, investigation, expert technical
testimony, evaluation, planning, design and design coordination of engineering
works and systems, planning the use of land and water, teaching of advanced
engineering subjects, performing engineering surveys and studies, and the review
of construction for the purpose of monitoring compliance with drawings and
specifications; any of which embraces such services or work, either public or
private, in connection with any utilities, structures, buildings, machines,
equipment, processes, work systems, projects, and industrial or consumer
products or equipment of a mechanical, electrical, hydraulic, pneumatic, or
thermal nature, insofar as they involve safeguarding life, health, or property, and
including such other professional services as may be necessary to the planning,
progress, and completion of any engineering services.’

Under the NCEES definition, the design, construction, installation, and maintenance of oil
storage facilities and the preparation, review, and certification of an oil spill prevention plan
would clearly constitute the practice of engineering under state laws. If the EPA were to adopt a
rule to exempt facilities that store less than 10,000 gallons of oil from the PE certification
requirement, the federal government, by administrative fiat, would be overriding the engineering
licensing laws of the 50 states. Allowing small facilities to make a judgment concerning the
integrity and safety of their own facilities would, in essence, allow a nonengineer to engage in the
practice of engineering in violation of state engineering laws.

We are also concerned that smaller facilities would be less likely to have the expertise on staff to
self-regulate to ensure that they are in compliance with the EPA SPCC regulations. Without the
threat of regulation, we question whether many smaller facilities might be tempted to cut costs
and allow their fuel storage facilities to deteriorate. Many small facilities, if they were not
required to use the expertise of a PE, would not be aware of (and therefore would not implement)

*NCEES Model Law, 1997 Edition, Chapter 1 (Licensure of Engineers).
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engineering controls, such as secondary containment, that would reduce their exposure in the
event of a release. De-minimis releases of oil, in aggregate, can have profound long-range affects
on our environment.

In addition, while the EPA proposal may provide cost savings in the short run, most small
businesses do not have the financial capability to incur cleanup costs in the case of a spill. Also,
without PE certification of their oil storage facilities, small businesses may find that they are
incurring increased costs for insurance, limited availability of insurance coverage, and even
potential unavailability of insurance. The exemption also increases their vulnerability to
regulatory penalties and possible legal damages in case of a spill.

Finally, the exemption recommendation would have a profound, and detrimental, impact on
small engineering firms. Using 2002 statistical data from the SBA Office of Advocacy’s Web
site, provided by the U.S. Census Bureau’s Statistics of U.S. Businesses, we found that the North
American Industry Classification System Code #54133, “Engineering Services,” identifies
45,849 engineering firms in the U.S. Of these, 39,594, or 86%, have fewer than 20 employees.’
Ironically, the recommendation made to EPA by the SBA that is justified by easing the burden on
small businesses, would seriously affect the economic viability of the overwhelming majority
engineering firms, which are themselves small businesses.

In conclusion, we are concerned that exempting smaller facilities would signal a serious retreat
by EPA from its nearly 30-year commitment to prevent oil spills. We urge this committee to do
everything possible to ensure the regulatory requirement for PE certification for small oil-storage
facilities under the SPCC is retained.

Thank you for considering our comments on proposed revisions to the nation’s oil pollution
prevention regulation. NSPE looks forward to working with this committee and the
Environmental Protection Agency to ensure that the most effective spill prevention, control, and
countermeasures program is in place for safeguarding our nation’s public health and natural
resources.

? http://www.sba.gov/advo/stats/us_02_né.pdf.
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These comments are being submitted on behalf of the Gas Processors
Association

To: Chairman Sen. Jim Inhofe (OK)
Senate Environment and Public Works (EPW) Committee

The Gas Processors Association (GPA) supports EPA's proposed amendment to
the SPCC Rule that provides for two streamlining options for qualifying

facilities and oil filled equipment and the proposed exemption for motive

power containers. GPA also supports the proposed amendment to extend the
compliance dates for both SPCC Plan amendment and implementation to October
31, 2007 for all regulated facilities. This extension will allow EPA time

to complete their rulemaking activities and allow the regulated community,

with qualifying facilities or equipment that may be affected by the final

rule, to understand and take advantage of any streamlined provisions that

may be promulgated.

On December 2, 2003, EPA released the SPCC Guidance for Regional Inspectors
which will assist regional inspectors in implementing the revised SPCC rule
and reviewing SPCC Plans. In general the information in the SPCC Guidance
for Regional Inspectors will greatly assist the oil and gas industry to
understand and implement the SPCC regulations in view of EPA's
interpretations and clarifications. This guidance is a key tool for the
regulated community and the extended compliance date is needed to make
certain the regulated community has an appropriate amount of time to
understand these interpretations and clarifications and to amend and
implement SPCC plans accordingly. However, GPA anticipates submitting
comments to EPA on some of the specific guidance and examples in the
document for production and non-production facilities.

Please contact Johnny Dreyer, Gas Processors Association, at 918-493-3872,
if you have any questions.

Sincerely,

Gas Processors Association
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Statement of the Petroleum Marketers Association of America
to the Senate Committee on Environment and Public Works
for the December 14, 2005 Senate E.P.W. Oversight Hearing
on the E.P.A. Spill Prevention Control and Countermeasure Rule

Statement to be Submitted for 12/14/2005 the SPCC Oversight Hearing Record

The Petroleum Marketers Association of America (PMAA) represents 45 state and regional trade
associations and over 8,000 petroleum marketers nationwide. These: marketers include heating fuel
marketers, motor fuel marketers, the “*jobber’* class of trade (which is a vital part of the petroleum
distribution chain) and bulk plant owners and operators. Additionally, there are some PMAA members
who operate terminals. Thus, there is no question that PMAA is concerned about the U.S. Environmental
Protection Agency's (E.P.A.'s) rule on Spill Prevention Control and Countermeasures (SPCC) and the
need for further clarification of the rule's application, as well as how it will play out on the enforcement
side in terms of enforcement consistency. Additionally, PMAA and our member groups are equally
concerned about the impact on existing and future storage capacity for essential petroleum products.

PMAA has been active in working both with the E.P.A. and the U.S. Small Business Administration
(S.B.A.), which is representing the broader small business community (many of whom are our members'
customers). We applaud the efforts of the $.B.A. on behalf of those entities.

In addition, PMAA has worked with E.P.A. at length to address many of the issues that presented the
most detrimental threats to our sector of the industry. However, PMAA is still concerned about the
broader impact of the rule on existing (and future) U.S. storage capacity for both motor fuels and heating
fuels. Additionally, there are some aspects of the existing rule that still pose some concerns to our
industry.

PMAA's greatest concern with the existing E.P.A. SPCC rule relates to the regulation of *loading racks’‘.
Petroleum marketers own and operate over 6,000 bulk plants in the U.S. where important {ocal
inventories of diesel fuel, heating oil and gasoline are stored. These bulk plants are normally comprised of
multiple shop fabricated tanks with combined total storage of less than 300,000 gallons. When cargo tank
trucks are loading at a bulk plant, E.P.A. has often classified these loading areas as **loading racks’*.
E.P.A. has promised to further clarify exactly what constitutes a “*loading rack’‘, however, that has yet to
be done.

An additional concern of PMAA is the exorbitant and costly “"loading rack’* secondary containment
requirements. E.P.A. often requires these small loading areas or loading racks to install thousands of
gallons of secondary containment. It should be noted that spills at bulk plants are rare. However, when a
spill does occur, the spill quantity rarely exceeds 40 gallons. PMAA believes secondary containment is
needed for bulk plant truck loading, but it is clearly excessive to require thousands of gallons of
containment when the reality is that spills are often a fraction of the E.P.A. required containment amount.
Specifically, the E.P.A, rule requires that the loading rack be designed to secondarily contain the entire
capacity of any compartment of a truck loading at the rack. Some cargo tank trucks have a capacity of
over 5,000 gallons.



171

U.S Department of Transportation (D.O.T.) rules require that the truck driver be within 25 feet of the
loading shut-off valve at all times when loading. Because of this, the only conceivable benefit of the
SPCC loading rack containment rule is to protect against a catastrophic sidewall failure of the cargo tank
truck. PMAA is unaware of any occurrence of such a *“catastrophic’* cargo tank side wall failure at a bulk
plant loading rack. Stated more succinctly, E.P.A. is imposing a very costly mandate with virtually no
corresponding benefit or warranted need. The industry is being required to spend large sums of money to
protect against an event that, to our knowledge, has never occurred.

Equally important to our industry and consumers, alike, is the issue of petroleum storage capacity and the
impact that such storage has on fuel availability and price stability. According to studies done by the U.S.
Energy Information Administration (E.LA.), the current fuel storage capacity in the U.S. is declining and
expected to further decline due to the economic impact of rules such as the E.P.A. SPCC rule (and other
environmental rules affecting the building of new plants and sustenance of existing plants). The U.S.
cannot afford to further reduce storage capacity at a time when demand is at an all-time high. Hurricane
Katrina demonstrated all too vividly the impact that natural disasters have and the need for adequate local
inventories.

According to an E.L A. report issued on December 6, 2005, ““while demand generally drove 2004 energy
prices higher, in 2005 the price increases were more the result of supply concerns because of the
hurricane losses, as well as the reduction in world oil spare capacity, which fell to its lowest level in three
decades.’ In addition to the general concerns about declining storage capacity for motor fuels, the issue is
equally threatening to heating fuel supplies and those consumers who rely heavily on their ability to get
product when needed.

Currently, over 8.1 million people use home heating oil. The E.P.A. SPCC rule will certainly cause a
reduction in existing and future heating fuel storage. Because much of the demand for home heating oil is
in the Northeast, the ability to move product becomes a very real problem when the harbors and rivers use
to transport heating fuel are frozen and unusable for moving product. During such times, the existing
supplies of stored fuel are rapidly used up, with a limited ability to replenish those storage facilities due to
the transport problems in the wintertime when demand is highest.

PMAA is very concerned that the impact on storage has not been adequately considered by the agency
because some of the requirements would pose a direct threat to the continued operation of existing storage
facilities and would greatly add to the cost of building any new storage facilities.

PMAA urges the Senate to pursue answers and remedies to these concerns, as the impact of a reduction in
storage of all fuels will directly impact consumers and the continuity of those entities that rely on fuel for
their everyday operations. PMAA also would like to commend Senator Inhofe for his continued important
work on issues that have arisen as a result of the E.P.A. SPCC rule.
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July 7, 1999

Superfund Docket

Docket Number SPCC-10P

Mail Code 5203G

U.S. Environmental Protection Agency
401 M Street, SW. '
Washington, D.C. 20460

Re: Advance Notice of Propased Rulemaking on EPA’s Spill’
Prevention, Control and Countermeasure Rule, 684 Fed. Reg.
- 17227 (April 8, 1999)

Dear Superfund Docket Clerk:

The National Oilseed Processors Asscciation (NOPA) is a national
trade assoclation comprised of 14 regular and 23 associate member
companies with plants that produce vegetable meals and oils from
oilseeds. NOPA's 14 regular member firms process an estimated 1.4
bittion bushels of oilsesds annually at 75 plants in 22 states,
employing an estimated 4,500 workers.

NOPA members process, handle, and ship vegetable oils and, as a
result, have a vital and continuing interest in EPA’s regulation of these
olls. NOPA applauds EPA’s efforts to date to comply with the Edible

" Oll Regulatory Reform Act (Pub. L. No. 104-55, 33 U.S.C. § 2720) and

differentiate between animal fats/vegetable oiis and all other oils,
including petroleum and other non-petroleum oils. We request that
EPA consider these comments in moving forward on the above
referenced Advance Notice of Proposed Rulemaking relative to the
Agency’s Spill Prevention, Control and Countermeasure (SPCC)
Rule.

Vegetable oils are essential components of food products produced
in the United States. The significant differences between vegetable
ofls and other oils, warrant regulation of these substances in a
different manner. Identical requirements would represent a
misapplication of limited industry resources.

{1926-1908) SOYBEAN P! ASSOCIATION
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A June 28, 1893, report by ENVIRON Corporation, "Environmental
Effects of Releases of Animal Fats and Vegetable Qils to Waterways"
and an associated Aqua Survey, Inc. sfudy on the aquatic toxicity of
petroleum oif and of animal fats and vegetable oils found that, unlike
petroleum oils, the presence of animal fats and vegetable oils in the
environment does not cause significant or substantial harm. That
study reached the following conclusions with respect to the effects of
potential discharges of animal fats and vegetable oils:

« They are non-toxic to the environment,

« They are essentjal components to human and wildlife diets.
* They are readily biodegradable.

* They are not persistent in the environment.

* They have a high Biological Oxygen Demand (BOD), which could
result in oxygen deprivation where there is a large spill ina
confined body of water that has low flow and dilution.

¢ They can coat aduaﬁc biota and foul wildlife {e.g., matting of fur or
feathers, which may lead to hypothermia).

NOPA continues to seek data regarding the impact of vegetable olls
on the environment that wilf offer new insights to the appropriate
regulation of these matetials. On the basis of scientific data available
to date, however, the only potential environmental harm that may
result from spllls of these products Is the resuit of potential physical
effects of spilis of liquids in large quantities. Those potential physical
effects consist of (1) the fouling of aquatic biota and wildlife that are
exposed to the fiquid products in high concentrations; and, (2) the
potential oxygen deprivation from the biodegradation of high
concentrations of liquid substances in confined and slow-flowing
bodies of water. Fouling Is not an Issue, however, in the case of
substances that are solids or congeal in the temperature conditions of
the natural environment.
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In fact, that vegetable-based oils do not pose the same risk to the
environment is Hustrated by the fact that soybean-based solvents
have been used to clean up petroleum oil spills. Soybean ol ester,
through a process called CytoSol*, was used to clean-up fuel oil
spifled during the MORRIS J. BERMAN spill in Puerto Rico. A NOAA
marine blologist recognized the use of CytoSol* as a *logical
application of two environmentally promising technologies.* {lfinois
Soybean Farmer, p, 12 (March/Apnl 1994).

Moreover, the likelihood that a vegetable oil spill of such magnitude
will-occur is extremely small. The industry's spill prevention efforts
have resulted in an excellent environmental record for these products.
For example, a review of the data recorded and compiled by the
Coast Guard reveals that, from 1986 to 1992, animal fats and
vegetable oils together accounted for only about 0.4 percent of the oil
spill incidents in and around U.S. waters (both in terms of incidents
and their volume). Less than half of those spills were in water.
Further, these spills were generally very small. Only 13 of those spills
were greater than 1,000 galflons. Put another way, only about 0.02
percent of all oil spill incidents in and around U.S. waters over that
time period were spills of animal fats or vegetable oils greater than
1,000 galions.

in addition to the ditferences noted above between vegetable oils and
petroleum oils, the vegetable oil industry is significantly different from
the petroleum industry in other ways wamranting disparate regulatory
treatment. For example, facilities that handte or store vegetable olls
do not share the same characteristics as petroleum refineties and
other facilities,

The significant differences between vegstable olls and other oils,
warrant regulation of these substances in a different manner. EPA
should move forward accordingly and revise its SPCC Rule to
differentiate between non-toxic vegetable oils, on the one hand, and
all other oils, including toxic petroleum and non-petroleum oils, on the
other hand. In particular, EPA should revise its SPCC Rule as
follows, consistent with the Edible Oil Regulatory Reform Act:

+ include definitions of vegetab!e oils;

¢ create a category for vegetable oils separate and distinct from all
ather oils, including petroleum oll, based on a recognition of their
distinct physical, chemical, biological, and other properties, and
their environmental effects; and,
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s oreate separate regulatory provisions for facilities handing
vegetable oils. Relative to this specific comment, NOPA suggests
that EPA move forward with revising of its SPCC Rule as follows:

- Limit Integrity Testing. Due to the non-corrosive nature of
vegetable olls, the integrity tesling requirements of 40 CFR
112.7{e}(2){vi) should be limited to extemal visual inspections
of a vegetable oil tank and its foundation.

- Increase Storage-Quantity Exemption. Due to the fact that
vegetable olls are biodegradable, non-toxic, and not persistent,
the few releases that have occurred have had minimal impact
on the environment. In consideration of these factors and to
lessen the regulatory burden on an industry that has proven
itself with an excellent spill history, the storage-quantity
exemption of 40 CFR 112,1(d)(2)(ii) should be increased to
10,000 galions for vegetable oit facilities.

- Set Minimum Storage-Quantity Determination. A recent EPA
guidance document stated that when making the storage-
quantity determination for the applicabllity of the exemption
found In 40 CFR 112.1(d)(2)(ii), oil storage containers as small
as one quart should be included, Including small container
sizes when determining the applicability of the exemption for.
facilities that handle vegetable oils for listing in an SPCC Pian
creates an unnecessary burden on small businesses and
consumer establishments such as institutions, restaurants, and
retali stores. To lessen the burden, the minimum container size
should be set at 500 gallons.

- Clarify 40 CFR 112.7(e}{4)(lii). 40 CFR 112.7(9)(4)(::() reads as

follows:

“An interlocking light or physical barrier system, or
warming signs, should bs provided in
loading/unloading areas to prevent vehicular
departure before complete disconnsct of fiexible or
fixed transfer lines."
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The rule clearly states that only one system is necessary to
prevent vehicular departure. However, some EPA Field
Inspectors are misinterpreting this language and telling the
tegulated community that it. must implement multiple systems
{e.g., both a waming sign and physical barriers) to comply.
NOPA suggests that EPA clarify 40 CFR 112.7(e)(4){ii) so that
there will be consistent interpretation and application that only
one system is necessary. For example, the beginning of this
proviﬁion could be revised to be clear about the requirements,
as follows:

“An interdocking light, physical barier system, or
waming signs, should be provided in
{oading/unloading areas to prevent vehicular
departure beforé complete disconnect of flexible or
fixed transfer lines.”

- Elimina CFR 112.7(e i Requ fo
Recordkeeping of Uncontaminated Stormwater Discharges.

No purpose is served by requiring recordieeping of
uncontaminated stormn water discharges from containment
areas (40 CFR 112.7(e)(2)(lii)(D)), especially for vegetable oil
containment areas. Stormwater is already regulated under the
Agency’s NPDES rules and is better served under those rules.

- Eliminate 40 CFR 112.4(a) Requirement for Submittal of SPCC
Plan. 40 CFR 112.4(a) requires a facility to submit its SPCC
plan and other information to the EPA if the facility has an oil
release to navigable waters under the foliowing circumstances:

1. 1,000 gallons or more In a single event; or,

2, Two events in a 12-month period in harmful quantities, as
defined in 40 CFR 110 (the “sheen” rule).

The first requirement for submittal {i.e., 1000 gallons or more in
a single event) should suffice for Agency control and oversight.
The second requirement shouid be eliminated due to the fact
that vegetable oil Is blodegradable, non-toxic, and not
persistent in the environment. A sheen caused by a small
amount of vegetabla oif on water will not be harmful to human
health or the environment and should not serve as a basis for
reporting of a vegetable oil release.
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Add ltern to 40 CFR 110.5 List of Discharges Deemed Not
“Hanmful”. 40 CFR.110.5 states that the Administrator has
detormined that the following dischargss of ofl are not
“harmful”: .

1. Discharges of oit from a properly functioning vessel engine
. and any discharges of such oil accumulated in the bilges of
i vess?l discharged in compliance with MARPOL 73/78,
nnex {; :

2. Other discharges of oll permitted under MARPOL 73/78,
Annex {; and,

3. Any discharge of oll explicitly permitted by the Administrator
in cannection with research, demonstration projects, or
studies relating to the pravention, control, or abatement of
oit pollution.

NOPA suggests that one more item be added to this fist —
vegetable oll released to the navigable waters of the United
States in quantities less than 1000 galions. This addition is
justified becausé vegetable oil is biodegradable, non-toxic,
and not persistent in the environment. Historical releases of oil
have had minimal impact on the environment. Accordingly,
NOPA recommends the following new subsection (d):

“(d) Any discharge of vegetable ail of less than 1,000
galions.”

NOPA supports EPA's efforts to recognize the differences between
animal fats/vegetable oils and al other oils, including petroleum
and other non-petroleum oils, as required by the Edible Qil
Regulatory Reform Act. We thank you for the opportunity to
comment on the Agency's ANPRM relative to the SPCC Rule and
fook forward to working with you in the future on the matter.

Please call me if you have any questions.

ie'C. Allor, P.E.
Director of Regulatory Affairs

T00303
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[www.sbo.goviadvs | Advocacy: the voice of small business in government

February 10, 2006

‘The Honorable Susan Parker Bodine
Assistant Administrator for the Office
of Solid Waste and Emergency Response
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Re: Spill Prevention, Control and Countermeasure (SPCC) Rule; 70 Fed. Reg..75324 (December
12, 2005); Proposed Amendments; Qualified Facility, Oil-Filled Equipment and Other
Revisions; Docket ID No. EPA-HQ-OPA-2005-0001

Dear Ms. Bodine:

We are submitting these comments on the proposed amendments to the Spill Prevention, Control
and Countermeasure (SPCC) rule (70 Fed. Reg. 73524, December 12, 2005). The Office of
Advocacy supports this proposal to help alleviate substantial small business burdens, while
providing improved environmental protection, and offers some specific suggestions for
improvement. As you know, we have worked with EPA and the affected industries over the last
several years, and look forward to providing relief for hundreds of thousands of small entities by
fall 2006.

I. Advocacy Background

Congress established the Office of Advoeacy (Advocacy) under Pub. L. 94-305 to represent the
views of small business before federal agencies and Congress. Advocacy is an independent
office within the Small Business Administration (SBA), so the views expressed by Advocacy do
not necessarily reflect the views of the SBA or the Administration. Section 612 of the
Regulatory Flexibility Act (RFA) requires Advocacy to monitor agency compliance with the
RFA, as amended by the Small Business Regulatory Enforcement Fairness Act.! The RFA
requires federal agencies to consider the impacts of their regulatory proposals on small entities,
and determine whether there are effective alternatives that would reduce the regulatory burden
on small entities.

! Pub. L. No. 96-354, 94 Stat. 1164 (1980) (codified at 5 U.S.C. §§ 601-612) amended by Subtitle 11 of the Contract
with America Advancement Act, Pub. L No. 104-121, 110 Stat, 857 (1996). 5 U.S.C. § 612(a).
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On August 13, 2002, President George W. Bush signed Executive Order 13272 that requires
federal agencies to implement policies protecting small entities when writing new rules and
regulations.” This Executive Order highlights the President’s goal of giving “smal! business
owners a voice in the complex and confusing federal regulatory pracess™ by directing agencies
to work closely with the Office of Advocacy and properly consider the impact of their
regulations on small entities. In addition, Executive Order 13272 authorizes Advocacy to
provide comment on draft rules to the agency that has proposed the rule, as well as to the Office
of Information and Regulatory Affairs (OIRA) of the Office of Management and Budget.!
Executive Order 13272 also requires agencies to give every appropriate consideration to any
comments provided by Advocacy. Under the Executive Order, the agency must include, in any
explanation or discussion accompanying the final rule’s publication in the Federal Register, the
agency’s response to any written comments submitted by Advocacy on the proposed rule, unless
the agency certifies that the public interest is not served by doing so.}

I1. SPCC Background

The SPCC rule is designed to prevent discharge of oil into navigable waters of the United States,
and to contain those spills after they occur. Facilities subject to this rule must prepare and
implement plans that prevent such discharges and respond to spills. The rule applies to all non-
transportation related facilities with aboveground storage capacity greater than 1,320 gallons.
This includes hundreds of thousands of small businesses, farmers, manufacturers and electrical
facilities. We have worked with EPA and the regulated community to identify small business
concerns and appropriate regulatory approaches. During this period, EPA has extended the
compliance date for the July 2002 amendments in order to allow facilities to come into
compliance and to permit EPA to develop and improve the regulations. Advocacy issued its
recommendations in June 2004 for a streamlined approach for small facilities with storage of up
to 10,000 gallons and oil-filled equipment. This was followed by the two Notices of Data
Availability (NODA) on these topics in September 2004.” Commenters responded almost
unanimously and positively to the small facility and oil-filled equipment approaches, which were
intended to address these small business problems, without diminution of the environmental
benefits. EPA followed this with the December 2005 proposals that are the subject of these
comments.

As related in the June 2004 letter, our concerns center on the professional engineering
certification requirements, plan requirements, integrity testing of the bulk containers, oil-filled
equipment, and asphalt. This comment letter also addresses three new issues: farms, airports,
and oil and gas production facilities.

% Exec. Order. No. 13272 § 1, 67 Fed. Reg. 53,461 (2002).

* White House Home Page, President Bush’s Small Business Agenda, (announced March 19, 2002) (last viewed
February 8, 2006) <http://www.whitehouse.gov/infocus/smailbusiness/regulatory htmi>,

* E.O. 13272, at § 2(c).

5 /d. at § 3(c).

¢ Spill Prevention Control and Countermeasure (SPCC) Issues, Alternatives and Recommendations (Draft Version
4), (September 2003) by Jack Faucett Associates for the Office of Advocacy under contract SBAHQ-00-D-006 at 8.
769 Fed, Reg. 56182, 56184, September 20, 2004.
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I11. EPA Should Adopt the Three-Tier Small Facility Approach from the September
2004 Notice of Data Availability

Under the proposed SPCC rule, EPA is allowing smali facilities that meet the new “qualified
facility” criteria to opt out of the requirement that their SPCC plans be certified by a professional
engineer (PE). EPA defines a “qualified facility” as a facility that has a total oil storage capacity
of 10,000 gallons or less and a facility that has not had a spill in the last ten years according to
the definition found in 40 CFR §112.1(b).} The EPA proposal is a commendable step forward in
balancing environmental protections with regulatory burdens on industry. However, the Office
of Advocacy recommends that EPA amend the proposed SPCC requirements for small facilities
to provide additional regulatory relief, as initially advanced by a coalition of small business trade
associations and the Office of Advocacy in 2004.” As described in our recommendations below,
substantial additional relief can be achieved while, at the same time, decreasing oil spill risks
through increased regulatory compliance.

Under the Advocacy approach, currently regulated SPCC facilities would be required to meet all
substantive SPCC requirements {e.g., secondary containment), but the formal written SPCC plan
requirement would be eliminated or revised for facilities with smaller oil storage capacities. The
Advocacy approach divides the regulatory community into three categories or tiers based on
each facility’s oil storage capacity. For facilities with capacities between 1,321 and 5,000
gallons (Tier I), EPA would no longer require an SPCC plan. All other facilities (Tier II
representing facilities with 5,001 to 10,000 gallons capacity, and Tier IIl representing facilities
with greater than 10,000 gallons capacity) would be required to prepare an SPCC plan.
However, Tier I facilities would no longer be required to have their plans certified by a
professional engineer (PE). Advocacy’s three-tier proposal was the subject of EPA’s September
2004 Notice of Data Availability.'® Although some commenters wanted to revise the Tier
thresholds to encompass additional facilities, the three-tier approach received almost universal
approval from commenters on the Notice of Data Availability NODA). In the December 2005
proposed rule streamlining SPCC requirements, however, EPA proposed the two-tier approach
that is discussed below.

# Or, has never had a spill when a facility has been in operation for less than ten years.

? Letter from Douglas Greenhaus, National Automobile Dealers Association ef al., to David Evans, U.S.
Environmental Protection Agency, “Re: Small Facility Alternative to Professional Engineer Certification,” January
20, 2004; and Letter from Thomas M. Sullivan, and Kevin Bromberg, U.S. Small Business Administration, to
Thomas P. Dunne, U.S. Environmental Protection Agency, “RE: Spili Prevention, Control and Countermeasure
(SPCC) Rule; 67 Fed. Reg. 47042 (July 17, 2002); Recommendation for Adoption of Interim Final Rule,” June 10,
2004.

12 69 Fed. Reg. 56182, September 20, 2004,
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1. EPA Should Replace the Two-Tier Approach with the Three-Tier Approach and Improve
Environmental Protection

EPA’s proposal, like Advocacy’s proposal, would also require that all currently regulated SPCC
facilities continue to be subject to all substantive SPCC requirements. However, this proposal
sets up two tiers for purposes of determining SPCC plan requirements. Unlike Advocacy’s
proposal, EPA’s proposal would not exempt any facilities from the SPCC plan requirement.
Instead, facilities with storage capacities of 10,000 gallons or less would no longer be required to
have their plans certified by a PE. Under both EPA’s and Advocacy’s proposals, the
requirement for PE-certification of SPCC plans would continue for all facilities with storage
capacities greater than 10,000 gallons.

In its final rule, EPA should replace the proposed two-tiered regulatory approach with a three-
tiered approach. This recommendation more effectively addresses the relative risks associated
with smaller storage capacity facilities. Our recommendation is to adopt Advocacy’s June 2004
approach, which sets-up a tiered structure based on a facility’s total regulated storage capacity as
follows:

e Tier I: 1,321 to 5,000 gallon facilities - No written spill prevention plan required, but
must implement compliance with all applicable substantive provisions of the rule.

s Tier II: 5,001 to 10,000 gallon facilities - Written plans required, but no PE-certification
requirement. Collaborative EPA/industry “best practices” model plans tailored to sectors
having a significant number of similar small facilities.

s Tier IlI: 10,001 gallon and above facilities - Written PE-certified plans.

Advocacy urges the Agency to exempt one tier of small facilities from the SPCC plan
requirement, and to allow larger small facilities the option of using a standardized SPCC plan,
designed for their industry. The three-tier scheme produces substantial cost savings, and could
improve environmental effectiveness. Furthermore, there are several additional reasons favoring
the three-tier approach addressed below.!!

Table 1. Comparison of Advocacy and EPA SPCC Plan Requirement Proposals

Storage Capacity {gallons) Advocacy EPA
1,321 to 5,000 No SPCC pl
° pian SPCC plan without PE certification
5,001 to 10,000 SPCC plan without PE certification
Greater than 10,000 SPCC pian with PE certification

'* In addition, we should note that Advocacy recently received an unusually high number of telephone calis from the
small business community about their strong support for Advocacy’s scheme over the EPA proposal, This
highlights the importance to the small business community of making this modification.
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As identified in Table 1 above, the difference between the two approaches is that no plan is
required for small facilities under 5,001 gallons in the Advocacy plan. Although the Advocacy
proposal received almost universal approval from NODA commenters, 2 EPA rejected this
approach in the preamble with a very brief statement that commenters did not explain how
compliance could be ensured without a plan: “the Agency believes that without the
owner/operator developing a Plan or documentation on how the facility will comply with the
SPCC requirements, it will be challenging for the facility to both meet the substantive
requirements..., as well as provide documentation to the regulators that the facility is in
compliance™ (70 Fed. Reg. 73524, 73533, December 12, 2005). However, EPA’s rationale for
rejecting Advocacy’s proposal is unconvincing. Facilities that comply with EPA’s underground
storage tank and hazardous waste rules do so without formal plans. Further, the addition of a
compliance checklist suggested recently by some small business groups, could adequately
address EPA’s concerns.

Based on an analysis of the Advocacy approach performed by E. H. Pechan & Associates
(Pechan), estimated total cost savings from Tier I facilities is $390 miltion and estimated total
cost savings from Tier II facilities is $83 million (Pechan, 2006). This approach would save
$473 million over the current requirements (Pechan, 2006). Further, the Advocacy approach
saves an additional $130 million over the EPA proposal, not an insignificant expenditure, These
estimates reflect assumptions that 60 percent of Tier I and Il farm facilities do not comply with
current SPCC Flan requirement and that 30 percent of such nonfarm facilities are
noncompliant.”® The farm noncompliance rate reflects the fact that 61 percent of 858 farmers
surveyed by the U.S. Department of Agriculture were not aware of SPCC requirements (USDA,
2005). As such, this is a conservative estimate as there is surely an additional percentage that is
aware of SPCC requirements, but does not have an SPCC plan. In fieu of information on the
noncompliance percentage for nonfarm facilities, Pechan assumed noncompliance at half the rate
estimated for the farm sector. At the same time, Advocacy agrees with EPA that “to the extent
that the rule increases the compliance rate by lowering compliance costs, the proposal will have a
positive impact on environmental quality” (EPA, 2005 at 6).

a. Analysis of the Oil Spill Data Supports the Adoption of the Three-Tier Scheme

In its own analysis of a 1995 survey of oil storage facilities, EPA noted that “facilities with larger
storage capacity are likely to have a greater number of oil spills, larger volumes of oil spilied,
and greater cleanup costs” (EPA, 1996). Facilities with smaller storage capacity tend to have
smaller tanks or pieces of equipment in relatively simple configurations compared to large oil
storage facilities with a network of tanks, equipment, and transmission pipes.'* Smaller spills are
also more likely to be absorbed in place and removed than larger spills. Because the risk of
reaching navigable waters is lower for small facilities, and because SPCC plans alone have not

2 In Pechan’s review of the NODA comments, it found widespread support from the regulated community, and no
opposition from environmental or public interest groups. The only opposition Pechan found was from trade groups
representing professional engineers and individual professional engineers.

" EPA agrees that noncompliance exists, but does not estimate the noncompliance rate: “EPA does recognize,
however, that there is non-compliance with the SPCC requirements by some portion of the regulated community”
(EPA, 2005 at 8).

' An example of this type of facility is a quick oil change service facility.
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been demonstrated to reduce the oil spill risk to the environment, a cost-effective approach to
reducing risk should address ways to reduce the cost of SPCC plan development for facilities
with smaller storage capacities.

Based on an analysis of EPA survey data (Pechan, 2006), facilities with between 1,321 and 5,000
gallons of storage capacity represent 0.3 percent of the total volume of oil spilled (see Table 2).
As indicated by the EPA data, the average per facility spill volume for these facilities is
approximately 1.6 gallons. EPA’s SPCC regulatory analysis estimates that there are more than
235,000 Tier I facilities (EPA, 2005). Given the average facility spill volume and the fact that
EPA has been unable to conclude that spill prevention plans lead to spill reductions,'® it is
difficult to assert that the theoretical spiil reduction benefits of SPCC plan development wiil
outweigh the substantial cost of plan development for such a large number of very small
facilities. Assuming an average small facility plan cost of $3,000,' the total cost of the SPCC
plan requirement is estimated at $705 million. Spreading this cost over a ten year period, and
comparing projected total spill volumes over this period, the cost-effectiveness of total potential
spill reductions for Tier I facilities is estimated at $184 per gallon.

Facilities with storage capacities of between 5,001 and 10,000 gatlons account for approximately
2 percent of all oil spilled (Pechan, 2006)."” An analysis of the available EPA data indicates that
the average facility with between 5,001 and 10,000 gallons of storage capacity spills 27.3 gallons
of 0il (EPA, 1996).'® EPA’s SPCC regulatory analysis indicates that there are 86,018 Tier II
facilities (EPA, 2005). Because Tier Il facilities represent a significantly higher per facility spill
volume and a significantly lower facility count, the theoretical cost-effectiveness of an SPCC
plan would be considerably higher for these facilities than Tier I facilities. Using analogous
assumptions to those used above, the cost-effectiveness of total potential Tier II facility spill
reductions is estimated at $10.98 per gallon. Erring on the side of environmental protection,
Advocacy recommends that EPA require that Tier 11 facilities prepare SPCC plans. However,
the theoretical cost-effectiveness for these facilities will be considerably lower than for facilities
with storage capacities above 10,000 gallons, which have average per facility spill volumes of

5 Based on an analysis of survey data collected from facilities subject to SPCC regulation, EPA was unable to
conclude that the a written spill prevention (or spill response) plan is effective in minimizing oil spill risk to the
environment (EPA, 1996). However, EPA was able to conclude that other specific spill prevention/control measures
(e.g. secondary containment) are effective in minimizing this risk.

' JFA reports that small facility plan costs range between $2,500 to $3,500; although the source for these estimates
is not documented. Additional support for the $3,000 estimate is provided by the fact that $3,100 was the median of
the total plan cost estimates provided by commenters to EPA’s Notices of Data Availability (69 Fed. Reg. 56182,
September 20, 2004 and 69 Fed. Reg. 56184, September 20, 2004). See (Pechan, 2006) at 3.

' Note that the JFA, 2004 report estimated the percentage of tota spill volume for facilities between 1,321 and
10,000 gallons as less than 0.2 percent. The values reported herein reflect estimates derived from actual per facility
spill volume by storage capacity reported in EPA, 1996 and facility counts by storage capacity category from EPA,
2005.

'8 Because the EPA-reported data could not be used to calculate weighted average per faciiity spill volumes, Pechan
calculated the average of the per facility spill volumes for each storage capacity range: 1,500-2,000 gal (0.59 gal);
2,000-2,500 gal (0.85 gal); 2,500-3,000 gal (0.09); 3,000-4,000 gal (6.03 gal); and 4,000-5,000 gal (0.63 gal). The
EPA survey results are not weil documented, but appear to include both facilities with spills and facilities without
spills.
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2,372 gallons, and fewer facilities than Tier 11."”° Therefore, Advocacy recommends that SPCC
plans for facilities with between 5,001 and 10,000 gallons of capacity not require PE
certification. The removal of the SPCC plan PE certification requirement for these facilities is
estimated by EPA to result in average savings of $2,000 for new plans and $750 for plan
amendments (EPA, 2005).

Table 2. Comparison of Facility and Spill Volume Estimates by Storage Capacity

1,321 to 5,000 gallons | 5,001 to 10,000 gailons | Greater than 10,000 galions

% of Facilities 38.1 139 48.0

% of Spill Volume 0.3 2.0 97.6

b. Tier II Facilities Do Not Need A Professional Engineer to Design and Implement a Plan

Tier II facilities are unlikely to need the services of a PE to prepare an effective SPCC plan
because they typically have simple storage tank layouts with tanks that are not interconnected,
which both reduces the likelihood of a significant spill and simplifies spill prevention planning.
A model “best practices” plan can be developed through collaborative efforts between EPA and
the potentiaily impacted/regulated industries, including industry trade associations that employ
PEs.2® This approach has proved successful under EPA’s small quantity generator hazardous
waste, underground storage tank, and Clean Air Act section I12(r) accidental release regulatory
programs. For example, new car dealers currently impiement small quantity generator
requirements, which include similar tank maintenance and inspection requirements, without a
PE. While we do not expect new car dealers to be able to draw up their own SPCC plans,
dealerships will not need a PE to implement model plans that have been drawn up by PEs for
their use. In other words, merely because a car dealership cannot design secondary containment
around its outside diesel tank, doesn’t mean that it is unable to follow directions as to how to
build and maintain concrete barriers around its tanks.

¢. The Three-Tier Plan Provides an Incentive to Reduce Unnecessary Storage and Expands the
Availability of Professional Engineers for Larger Facilities

The inclusion of storage capacity-based exemptions from all or certain SPCC plan requirements
is likely to cause facilities to reduce or eliminate unnecessary oil storage. In these cases, the
facility benefits in terms of reduced compliance costs, while the public benefits from reduced
environmental risks from oil spills. Eliminating or reducing the SPCC plan requirements for
small storage capacity facilities will also result in the beneficial side effect of improving the

' Note that EPA reported data could not be used to calculate weighted average per facility spill volumes. Therefore,
the average represents the simple average of the per facility spill volumes for each of 20 individual storage capacity
ranges.

* Tim Laughlin, a professional engineer and Technical Director for the North Carolina Petroleum Marketers
Association, has prepared a SPCC model plan. Also, members of the Environmental Committee of the American
Bakers Association have designed a model plan for bakers.
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quality and lowering the costs of plans for larger facilities as reduced demand for PEs will result
in greater availability of qualified PEs.

d. The Checklist Approach Will Assure Compliance with Applicable Regulations

The heart of EPA’s rejection of the three-tier approach is the Agency’s fear that firms would not
know how to comply with the regulations without a plan. Besides the fact that this is performed
by millions of small firms already for a variety of other EPA rules, EPA could choose to require
that facilities maintain a single page checklist developed by the Agency to ensure compliance
with the relevant requirements. We recommend that Tier | facilities be required to provide a
one-time self-certification via a checklist that the facility: (1) has conducted required periodic
visual inspections of their storage tanks; (2) has complied with EPA’s secondary containment
requirements; and (3) has prepared an appropriate contingency plan to address the facility’s
planned response to a spill event. This checklist will provide EPA with documentation that the
facility is in compliance with SPCC requirements and fully addresses EPA’s expressed concern
with the three-tier scheme.”’

e. Alternatively, EPA Could Adopt the Proposed Two-Tier Scheme

As a less preferred alternative, Advocacy recommends that EPA adopt its proposed two-tier
scheme. This does have most of the advantages discussed above for the three-tier scheme, and
adds the requirement of a plan for Tier I facilities. Therefore, it adds some cost and complexity
for the Tier I facilities compared to the three-tier alternative, but it unquestionably is a substantial
improvement over the current scheme, and would be welcomed by many small business
facilities. EPA needs to seriously consider whether a checklist scheme would adequately
substitute for its plan requirement. Further, if EPA retains its two-tier proposal, the agency
should consider eliminating the site visit and facility diagram requirement from the very smallest
(i.., Tier I-under 5,001 gallons) facilities, as a means of reducing the cost and complexity of the
two-tier EPA scheme.

2. EPA Should Eliminate the Spill History Requirement or Limit Requirement to Three Years

EPA adopted the ten-year spill history requirement from the Utility Solid Waste Activities Group
(USWAG)’s proposal for addressing oil-filled equipment. As USWAG explains in its comments
to be filed on this proposal, this approach is truly not applicable to small facilities. Advocacy
has received substantial adverse feedback from the small business associations on this
requirement, which was not part of Advocacy’s original small facility scheme. Ata minimum,
EPA should reduce the current ten-year spill history requirement for small facilities to 3 years.
EPA should consider a shorter time-frame because unlike oil-filled equipment, which is often
owned/operated by large firms (e.g. utilities), compiling and documenting a small facility’s spill
history for such a lengthy time-frame can represent a substantial burden. Furthermore,
recordkeeping for SPCC purposes is required only for a three-year period. Under the Office of

? In addition, the self-certification would also be applicable to the current requirement to certify compliance with
the 2002 amendments and any plan amendments for qualified facilities with a plan. We also believe that the five
year review should not be applicable to qualified facilities because such facilities do not often make changes, and the
required amendments would keep such plans up-to-date in any event.
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Management and Budget (OMB)’s paperwork policy, recordkeeping requirements in excess of
three years may be mandated only in exceptional circumstances. This provision does not warrant
this level of burden.

Therefore, Advocacy recommends that EPA revise the no-spill criterion to cover only the
preceding three-year period. This shorter time-frame is appropriate because: (1) OMB policy
generally only requires recordkeeping for this period; (2) the lengthier period would penalize
small facilities that have successfully implemented recent spill prevention measures in response
to earlier spill incidents; and (3) evidence indicates that small facility spills are of much lesser
volumes. EPA should set less stringent standards that recognize the lower environmental risk of
smaller facilities. Further, as the current SPCC rule provides, Regional Administrators have the
flexibility to impose additional requirements on any facility, as needed.

In addition, because the purpose of the SPCC is to reduce the environmental harm from oil
discharges that reach navigable waters, EPA should clarify that the spill history requirement
pertains only to spills that actually reached navigable waters.

3. Revise Integrity Testing Requirement

EPA is proposing to allow owners and operators of qualified facilities to rely on industry
standards to determine the type and frequency of integrity testing required for a particular size
storage container and configuration. The Agency proposes to allow qualified facilities to make
this determination in accordance with industry standards without the need to develop a PE-
approved environmentally equivalent deviation, as is currently required under §112.7(a)}(2). In
the proposed SPCC regulation, EPA cites the Steel Tank Institute’s SP001 as an example of a
relevant industry standard.

The current SP001 standard allows periodic visual inspections for shop-fabricated aboveground
storage tanks with a total capacity of 5,000 galions, and for which there is spill control and a
continuous release detection method (i.e., Category 1 tanks). Advocacy recommends that EPA
permit qualified facilities to conduct periodic visual inspections for shop-fabricated aboveground
storage tanks that have an oil storage capacity up to 10,000 gallons.. This recommendation is
appropriate because of the small risk of an oil spill reaching navigable waters due to the SP001
standard requiring that the relevant tanks have a continuous release detection method and
secondary containment. Advocacy also believes that this revision will enhance the
understanding of SPCC regulatory requirements, and, therefore, increase regulatory compliance
by making the visual inspection applicability determination based on the same storage capacity
threshold as used in defining a “qualified facility.”

With these proposed revisions, EPA will effectively address the reality of the low compliance
rate among smail facilities by creating a practical approach that enhances environmental
protection by increasing small facility SPCC regulation compliance.
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IV. Advocacy Supports Proposal to Allow Facilities to Employ Contingency Planning In
Lieu of Secondary Containment for Oil-Filled Equipment

EPA proposes to amend the SPCC regulations to provide a definition of oil-filled operational
equipment and an optional alternative to the general secondary containment requirements for oil-
filled operational equipment that meets certain qualifying criteria (hereafter referred to as
“qualified oil-filled operational equipment™). In lieu of providing secondary containment, the
proposal would allow facilities with qualified oil-filled operational equipment to have the
alternative of preparing an oil spill contingency plan and a written commitment of manpower,
equipment and materials to expeditiously control and remove any oil discharged that may be
harmful, without having to make an individual impracticability determination as required in
section 112.7(d). The facility would also be required to establish and document an inspection or
monitoring program for the qualified oil-filled operational equipment to detect equipment failure
and/or a discharge.

EPA’s proposed rule offers the following definition for oil-filled operational equipment as:

“...equipment which includes an oil storage container (or mulitiple containers) in
which the oil is present solely to support the function of the apparatus or the
device. Oil-filled operational equipment is not considered a bulk storage
container, and does not include oil-filled manufacturing equipment (flow-through
process)” (70 Fed. Reg. 73524, 73550, December 12, 2005).

Under EPA’s proposal, to be considered as qualified oil-filled operational equipment, a facility
must consider the equipment’s reportable discharge history. The qualified oil-filled
operational equipment criteria specifically requires that the facility had no discharges as
described in section 112.1(b) from any oil-filled operational equipment in the ten years prior to
the SPCC Plan certification date, or, if the facility has been in operation for less than ten years,
since becoming subject to 40 CFR part 112 (70 Fed. Reg. 73524, 73533, December 12, 2005).

The EPA economic analysis finds that using the alternative to the current regulation’s secondary
containment requirements results in annual per-facility cost savings of $9,000 to $61,000 for new
facilities, depending on a facility's size and other characteristics (EPA, 2005). EPA estimates
that this provision would reduce compliance costs by as much as $56.7 million and $45.9 million
per year, discounted at 3 percent and 7 percent, respectively. These estimates reflect the
difference between the cost of secondary containment and the cost of preparing a contingency
plan and a written commitment of manpower, equipment and materials for the projected annual
number of new electric utility sector facilities with qualifying equipment.?

EPA’s proposal is based in large part on the USWAG scheme that was the subject of EPA’s oil-
filled equipment NODA,? which included the requirement that the oil-filled equipment not be
subject to any spills within the last ten years or within the time period the facility has been

* EPA acknowledges that this number understates the true count because it excludes the number of new facilities
outside the electric utility sector.
B 69 Fed. Reg. 56184, September 20, 2004,
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subject to the SPCC rule. EPA’s proposed approach is justified because of the lower risk posed
by qualifying oii-filled equipment.

There are a number of characteristics that make oil discharges from oil-filled electrical
equipment a lower risk for environmental harm than discharges from bulk storage tanks. These
features include:

«  Equipment is constructed using heavier and more corrosion resistant steel and is buiit
to resist greater pressure differentials than tanks;

» Thorough equipment pre-installation testing and frequent inspection during use (e.g.,
utilities typically conduct monthly inspections and periodic testing of equipment);

+  Dielectric fluid is generally mineral oil, which is far less toxic than more
conventional petroleum products;

Ol is much less frequently added/removed than with tank storage;**

*  Equipment is self-monitoring — a loss of dielectric fluid leads to equipment failure
and an interruption in transmission of electrical power. The equipment at electrical
substations is also typically equipped with remotely monitored low level and high
temperature alarms; and

+  Substation electrical equipment is typically surrounded by a gravel bed. In addition
to fire safety benefits of this design, the gravel beds provide a significant restriction
to movement of any oil that may be released, further reducing the probability of a
Section 112(b) discharge (USWAG, 2003).

The strongest evidence that electrical equipment poses a low risk to navigable waters is the
historical evidence indicating extremely infrequent discharges to water. The 1991 estimate of
the number of discharges to navigable waters from the two million pieces of electrical equipment
at nearly 50,000 substations was 10 to 15 per year, and most of these discharges involved very
small quantities of 0il.”* By contrast, when EPA's 1988 SPCC Task Force reported on oil
discharges into navigable waters from fixed tank facilitics, it reported that there were 3,000
reported discharges in 1987, some of which involved tens or hundreds of thousands of gallons.?®

EPA’s new proposal takes these properties of oil-filled operating equipment into account and
allows “qualified oil-filled operational equipment” to implement alternatives to the SPCC’s
secondary containment requirements. EPA defines qualified oil-filled operational equipment as
equipment that has “no §112.1(b) discharges from any oil-filled operational equipment in the 10
years prior to the SPCC Plan certification date, or since becoming subject to 40 CFR part 112 if

** EPA’s 1995 survey indicates that transfers are a major source of oil discharges (EPA, 1996).

# See USWAG 1991 SPCC comments at pages 32, 42-43 (translating these statistics into fewer than 0.003% of
equipment larger than 2 to 3 gailons at substations).

* See EPA, Oil Spill Prevention, Control, and Countermeasure Task Force Report, Docket No, SPCC-1P-7-1, May
13, 1988, at pages 4-6 to 4-8
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the facility has been in operation for less than ten years.” 70 Fed. Reg. 73524, 73533, December
12, 2005. Facilities that meet these criteria will be able to avoid secondary containment
requirements if they: (1) prepare an oil spill contingency plan consistent with Part 109 and a
written commitment to expeditiously control and remove any quantity of oil discharged that may
be harmful; and (2) develop and document an appropriate inspection and monitoring program.
Advocacy fully supports EPA’s proposed revisions because of the relatively insignificant risks
associated with oil-filled operating equipment.

V. EPA Should Exempt Motive Power Containers from SPCC

EPA has proposed to exempt motive power containers from regulation. For the purposes of
identifying SPCC applicability, EPA’s proposed SPCC rule amendments define motive power
containers as “onboard bulk storage containers used solely to power the movement of a motor
vehicle, or ancillary onboard oil-filled operational equipment used solely to facilitate its
operation” (70 Fed. Reg. 73524, 73538, December 12, 2005). Motive power, therefore,
generally refers to oil stored in tractors, forklifts, mobile cranes, and other mobile equipment for
use by that equipment.” We support this proposed revision,?

In the preamble to the proposed SPCC rule, EPA notes that motive power storage (if 55 gallons
or more storage capacity) could previously have been considered subject to SPCC jurisdiction
(70 Fed. Reg. 73524, 73538, December 12, 2005). The agency further notes that it “never
intended to cover motive power containers on buses, sport utility vehicles, small construction
vehicles, aircraft and farm equipment, or facilities or locations such as heavy equipment dealers,
commercial truck dealers, or certain parking lots ...solely because of the presence of motive
power containers. Nor does EPA intend to require facilities otherwise subject to the SPCC rule
to include motive power containers in their Plans.” Jd. However, EPA is now proposing to
exempt all motive power containers from SPCC requirements, and to exclude the storage
capacity of motive power equipment from a facility’s total storage calculation for purposes of
determining SPCC applicability.”’ The Agency has properly determined that it is not practicable
to require containment around vehicles that regularly move about a site. In addition, we would
expect that the great majority of such containers are regulated by other agencies, such as the
Department of Transportation (for vehicles), and local fire code requirements. Duplicative
regulation is unnecessary. Advocacy welcomes the Agency’s move to exempt motive power
containers from SPCC requirements. With respect to long term changes, we believe EPA should
also examine exemptions for an expanded version of motive power, specifically, fixed equipment
that has moving arms, such as cranes at construction sites. It may not be very practicable to
establish secondary containment for large fixed cranes, for example.

* However, EPA has stated that it does not include oit drilling or workover equipment, including rigs because of the
large amounts of oil and high flow rates of oil associated with this equipment (70 Fed. Reg. 73524, 73539,
December 12, 2005).

% We support General Electric’s discussion to clarify the scope of the motive power definition to better capture
EPA’s intent. GE Comments on December 2005 Proposal at 6-7, submitted February 7, 2006.

 The proposal clarifies that “oil transfer activities occurring within an SPCC covered facility would continue to be
regulated...Regulating a transfer between unreguiated motive powers containers and a regulated tank is required by
section 112.1(b), which requires that the SPCC rule apply to owners or operators of facilities that transfer oil or oil
products” {70 Fed. Reg. 73524, 73538, December 12, 2005).
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VL. EPA Should Expand the Proposed Relief for Airport Mobile Refuelers

For the purposes of SPCC applicability, EPA defines an airport mobile refueler as “a vehicle
with an onboard bulk storage container designed for, or used to, store and transport fuel for
transfer into or from an aircraft or ground service equipment” (70 Fed. Reg. 73524, 73540,
December 12, 2005). Under the proposed SPCC rule, EPA would replace the existing sized
secondary containment requirements for such refuelers with general secondary containment
requirements.”® These requirements apply to refuelers at all times.

The airport community has raised security, safety, and logistical concerns with applying SPCC
secondary containment requirements to airport mobile refuelers. It is likely that parked refuelers
will be clustered together in secondary containment areas when not in use, raising security
concerns. There also would be an increased mobile refueler traffic as refuelers travel to
secondary containment areas, raising logistical concerns. Further, the additional movement
would lead to a rise in accidents, and thereby more, rather than less, oil spills.

It is important to note that there are current Federal Aviation Administration (FAA) regulations
that effectively reduce the risk of oil spills from airport mobile refuelers.®’ In addition, EPA’s
own Storm Water Pollution Prevention Plan program is designed to ensure that pollutants, such
as oil and grease, are not transported off-site by storm water. Furthermore, a recent study
indicates that larger airports tend to rely on aircraft refueling using hydrants, rather than mobile
refuelers (Abt, 2004). Given this latter fact, and because other regulations effectively reduce oil
spill risk, it is difficult to imagine that SPCC secondary containment requirements are also
needed to reduce oil spill risks when aircraft are not actively being refueled by airport mobile
refuelers.

Although the EPA proposal for unsized containment may be helpful, considerable concern still
remains about the security, safety and logistical concerns. The Abt report prepared for the
agency noted that sized containment was not a common practice, and it is unclear how an
unsized requirement would ease compliance. EPA’s suggestion that active measures could be
used instead of permanent curbing, we suspect, would be ineffective when the personnel are not
present near the mobile refueler, as when the tanker is inactive.”? Advocacy recommends that
EPA revise the SPCC’s secondary containment requirements so that they apply only when an
airport mobile refueler is actively transferring fuel. Even the Agency admits that the fuel transfer
is the primary time when oil releases have occurred, and the Agency has provided no data to
confirm that spills need to be addressed outside this activity. This revision will address the valid
safety, security, and logistical concerns of the airport community and be more commensurate
with the level of risk of airport mobile refueler oil spills reaching navigable waters.

3 Whereas sized secondary containment requires containment for the entire capacity of the largest single container
plus sufficient freeboard to contain precipitation, general secondary containment must only be designed so that any
discharge from a primary containment system will not escape the containment system before cleanup occurs,

*' For example, the FAA requires that certain airports certify compliance with a standard that requires fueling ramp
drainage systems that prohibit surface oil pooling on adjacent ground surfaces when such pooling would create a fire
hazard (70 Fed. Reg. 73524, 73540, December 12, 2005).

*2 An active measure requires an action by the facility to prevent a spill from reaching navigable waters, and a
passive measure involves a permanent structure designed to prevent spills from reaching such waters
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VI1. EPA Should Extend the Compliance Date for Farms and Complete Farm Study

We support an extension of time for compliance for all farms. The March 2005 USDA study
shows that there is a substantial lack of knowledge about the SPCC requirements at farms and a
substantial cost burden imposed by the rule. It is not clear that hundreds of thousands of farms
with small unconnected tanks that are miles apart should be treated the same as all other SPCC
facilities. Thus, EPA’s plan to specifically identify the frequency and causes of oil spills at
farms, and the environmental impact of such dischargers is warranted. We look forward to
fashioning regulations that fit the oil spill problems identified in actual data from farms, rather
than addressing farms just as any other SPCC facility.

VIIL EPA Should Adopt Special Relief for Oil and Gas Production Facilities in Future
Rulemaking

EPA’s proposed SPCC rule does not adequately address the unique characteristics of the oil and
gas (O&G) production industry. In particular, EPA’s proposal does not provide sufficient relief
to thousands of low risk small O&G facilities, applies overly burdensome secondary containment
requirements to O&G flowlines and gathering lines, and improperly excludes produced water
from the rule’s wastewater exemption. The following discusses SPCC revisions for the 0&G
industry that EPA should consider in a future rule.”®

1._Develop Industry-Specific Qualified Facility Thresholds for O&G Producers

While EPA’s proposed qualified facility SPCC amendments provide SPCC plan relief to
hundreds of thousands of small facilities, they do not provide relief for a significant number of
0&G producers. In particular, the qualified facility 10,000 gallon threshold criterion excludes
hundreds of thousands of small O&G producing facilities that collectively represent a minimal
risk for discharge.>* Furthermore, most such facilities are in remote locations that are not near
navigable waters.

Independent O&G production facilities are generally operated by small entities, which are
similar to family farms. Many O&G producing facilities include surplus storage capacity
because tanks were sized for early peak oil or condensate production. As production fields
mature over time, production rates decrease and produced water volumes increase. The surplus
capacity is left in place because tank removal is costly, and the salvage value is low. As arule of
thumb, independent wells are provided with three or four 300-barrel (12,600 gallon) or 400-
barrel (16,600 gallon) tanks that can store oil and produced water on an interchangeable basis if
production is less than anticipated.

3 We understand that EPA is already planning to further address SPCC requirements for this industry after
obtaining the results of a forthcoming energy impact study of the 2002 SPCC rule.

* According to 2003 National Response Center spill release data, 96.7 percent of crude oil spilled came from
sources that generated spills exceeding 1,000 barreis—the average marginal well would require over 450 days to
produce this amount of oil.



192

The O&G industry views the 2002 amendments as a substantial change from previous SPCC
requirements. Small production facilities, and particularly the marginal well operations, operate
at very small profit margins, like other small facilities subject to the 10,000 gallon threshold.
The industry asserts that additional costs imposed by the 2002 rule will result in early plugging
of wells. Given that domestic oil and natural gas production is currently being challenged to
meet critical domestic demand, EPA should more fully consider devising qualifying facility
criteria specific to this sector. The Independent Petroleum Association of America (IPAA)
suggests that all O&G facilities associated with marginal wells, as well as facilities with non-
marginal wells of up to 50,000 gallons storage capacity be provided qualifying facility status.>
EPA should seek to reduce the SPCC plan requirement burden on these facilities given their low
risk to navigable waters and precarious financial condition. The IPAA specifies a three-tier
approach to applying SPCC plan requirements in its comments on EPA’s 2004 NODA >

2. Address Impracticality of Secondary Containment Around Flow/Gathering Lines

In addition to better defining the qualifying facility approach with respect to small O&G
facilities, EPA should also address the potential high cost and impracticality of secondary
containment around flowlines and gathering lines. Although there are no apparent data that
support the need for secondary containment, it is clear that this requirement will create a
significant disturbance to surrounding lands. According to information provided by IPAA,
flow/gathering lines are often located on agricultural lands. Requiring secondary containment
for all flow/gathering lines will certainly disrupt agricultural productivity and compromise
agricultural equipment safety. One recommendation that EPA should consider is allowing
similar alternatives to secondary containment as those that EPA has proposed for oil-filled
operational equipment (i.c., establish an inspection or monitoring program to detect equipment
failure and/or a discharge; and prepare an oil spill contingency plan, and a written commitment
of manpower, equipment and materials to expeditiously control and remove any that may be
harmful).

3. Allow Wastewater Exemption for Produced Water Tanks

Another concern that is unique to the O&G sector is that the current rule does not allow the use
of the SPCC rule’s wastewater exemption for produced water.®” Because produced water storage
tanks contain de minimis quantities of oil that do not represent a significant risk for
environmental harm to navigable waters, the IPAA recommends that EPA specify that 0&G
equipment used to treat produced water is subject to the rule’s current wastewater exemption.
The SPCC rule currently singles out O&G water separation facilities for an increased level of
regulation relative to other sectors using similar or nearly identical technologies and treatment
goals. The rule subjects hundreds of thousands of produced water vessels to burdensome
secondary containment requirements that are unnecessary given the incidental amounts of oil

3 The O&G industry suggests defining marginal wells as “wells that produce 15 barrels per day or less of crude oil
or condensate and/or that produce 90,000 cubic feet per day or less of natural gas and/or that produce 25 barrels per
day or less of crude, condensate, or equivalent natural gas and are 95 percent water.”

% Russell, Barry, Independent Petroleum Association of America, letter to EPA Docket Center, “Re: Docket ID No.
OPA-2004-007, Comments Regarding Facility Size Thresholds,” November 18, 2004,

37 produced water describes water obtained as part of the oil and gas extraction process, and can include formation
water, injection water, and any chemicals added downstream or during the oil/water separation process.
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they contain and the very small environmental risks they represent. EPA should revise the
current rule so that produced water receives the same SPCC exemptions that are afforded to
wastewater in other industry sectors.

IX. EPA Should Address Asphalt in Future Guidance or Future Rulemaking

An additional major issue that warrants relief is the exclusion of asphalt cement and hot-mix
asphalt from all SPCC-related requirements.*® This was addressed carlier in some detail in our
June 2004 letter. It has long been recognized that the storage of liquid asphalt cement and hot-
mix asphalt is not a significant threat to U.S. waters. Advocacy had recommended that asphalt
cement and hot-mix asphalt not be subject to any SPCC requirements in that letter. More
specifically, we recommended that EPA (1) eliminate asphalt cement and hot-mix asphalt from
the calculation of the 1,320 gallon site-based threshold, and (2) eliminate all requirements
relating to the asphalt cement and hot-mix asphalt containers and silos.

Another approach would be for EPA to draft guidance that would advise facilities to rely on
active measures to stop any spill from reaching navigable waters, instead of the more expensive
measures such as secondary containment. Revising the guidance would help alleviate the
problem for facilities handling asphalt.

38 This has been discussed extensively in correspondence with the agency. See Comments on EPA’s Notice of Data
Availability, Associated General Contractors of America, November 19, 2004; Letter from National Asphalt Paving
Association and Associated General Contractors of America to Peter Truitt, EPA, April 14, 2004; Abt Associates
Memorandum to Peter Truitt, EPA, February 26, 2004; Gary Fore, National Asphalt Paving Association,
Memorandum to Peter Truitt, February 26, 2004; Letter from Norbert Dee, National Petrochemical and Refiners
Association to Dave Evans, EPA, June 3, 2004.
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VIII Conclusion

We are very pleased to have been able to work closely with EPA in developing these
recommendations, and congratulate the agency on its excellent proposal. We have heard directly
from the small business community that improving the SPCC program is a very high priority.
EPA has the opportunity to reduce the costs of the SPCC rule by hundreds of millions of dollars,
increase compliance with the SPCC rule requirements and focus efforts on measures that will
prevent more oil spills reaching navigable waters. We look forward to working with the agency
on promulgating this rule in late 2006 and completing other future regulatory improvements.
Thank you for your consideration and please do not hesitate to contact me or Kevin Bromberg of
my staff at 202-205-6964 or kevin.bromberg@sba.gov.

Sincerely,

Thomas M. Sullivan
Chief Counsel for Advocacy

Kevin Bromberg
Assistant Chief Counsel

Enclosures: “Proposed Reforms to the SPCC Professional Engineer Certification Requirement:
Designing a More Cost Effective Approach for Small Facilities” (June 2004) by Jack Faucett
Associates for the Office of Advocacy under contract SBAHQ-00-D-006, available at
http://www.sba.gov/advo/

Pechan, 2006: E.H. Pechan & Associates, Inc. “Proposed Reforms to Spill Prevention Control
and Countermeasures (SPCC) Regulations, Technical Memorandum,” prepared for U.S. Small
Business Administration, Office of Advocacy, Durham, NC. February 2006.

cc w/o enclosure:
Donald Arbuckle, Acting Administrator, Office of Information and Regulatory Affairs, OMB
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1.0 Introduction

The Environmental Protection Agency (EPA or the Agency) is today proposing to amend the
Spili Prevention, Centroi, and Countermeasure {SPCC} Plan requirements to reduce the
regulatory burden for certain facilities by: providing an option that would allow owner/operators
af facilities that store {ess than 10,000 gallons of oil and meet other qualifying criteria to seif-
certify their SPCC Plans, in lieu of review and certification by a Professional Engineer; providing
an alternative o the secondary containment requirement, without requiring a determination of
impracticability, for facilities that have certain types of oil-fililed operational equipment
equipment; defining and providing an exemption for motive power containers; and exempting
airport mobile refuelers from the specifically sized secondary containment requirements for buik
storage containers. in addition, the Agency aiso proposes to remove and reserva certain SPCC
requirements for animat fats and vegetable olis; and proposes a separate extensian of the
compliance dates for farms. The purpose of the ruiemaking is to provide streamlined atfternative
methods for compliance with oil spili prevention requirements for these entities and to improve
net social welfare by reducing the social costs of regulation without significant increase in risk of
environmental damage.

The purpcse of this analysis is to estimate the reduction in regulatory compliance costs and
t0 qualify the benefits of the proposed rule. EPA requests comments from the public on the
costs and benefits of the proposed regulatory changes and alternative options discussed in this
propcsed rulemaking and the method used to assess them.

Under Executive Order 12866 (58 FR 51735, October 4, 1993), EPA must determine whether
a regulatory action is "significant” and therefore subject to Office of Management and Budget
{OMB) review and the requirements of the Executive Order. The order defines "significant
regulatory action” as one that is likely to result in a rule that may:

{1) have an annual effect on the economy of $100 miliion or mare or adversely affect in a
material way the economy, a sector of the economy, productivity, competition, jobs, the
environment, public healith or safety, or State, local, or tribal governments or communitles;
(2) create a serious inconsistency or otherwise interfere with an action taken or planned
by another agency;

(3) materially alter the budgetary impact of enfitlgments, grants, user fees, or loan
programs or the rights and obligations of recipients thereof, or

(4) raise nove! lagal or policy issues arising out of legal mandates, the President’s
priorities, or the principies set forth in the Executive Order.

Under the terms of Executive Order 12888, this action has been judged as a “significant
reguiatory action” because it will have an annual effect on the economy of $100 millicn ar more
or adversely affect in a material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, public health or safety, or State, local, or tribal governments
or communities. The action was submitted to OMB for review and the Agency prepared this
regulatory analysis in support of the proposed requirements.
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The remainder of Section 1 provides background information on the Oil Poilution Prevention
reguiation, identifies the statutory authority for the reguiation, summarizes the propcsed
regulatory changes, and describes the organization of this report.

1.1 Regulatory Background

The Oil Poliuticn Prevention regulation, at 40 CFR part 112, outlines reguirements for
prevention of, preparedness for, and response to oil spills. The changes and adjustments
considered in this proposed rulemaking would affect the prevention aspect of this regulation,
also known as the Spill Prevention, Control, and Countermeasure (SPCC) regulation. The
SPCC regulation was originaily promulgated on December 11, 1973, at 38 ER 34184, under the
authority of section 311(j){1)(C) of the Clean Water Act (CWA or the Act). The current SPCC
regulation establishes procedures, methods, equipment, and other requirements to prevent the
discharge of oil from non-transportation-reiated onshore and offshore facilities with
aboveground oil storage capacity greater than 1,320 gatflons, or with buried underground oil
storage capacity greater than 42,000 gallons. Regulated facllities are also limited to those that,
because of their location, could reasonably be expected to discharge oil into the navigable
waters of the United States or adjoining shoreiines.

The SPCC rule has been amended a number of times since its initial promuigation. On
October 22, 1991, the Agency proposed revisicns fo the SPCC rule.' The proposed revisions
involved changes in the applicability of the regulation and the required procedures for the
completion of SPCC Plans, as weil as the addition of a facility notification provision. The
proposed rule also reflected changes in the jurisdiction of section 311 of the CWA made by
amendments to the Actin 1877 and 1978. On February 17, 1993, the Agency proposed other
ciarifications and technicai changes to the SPCC ruie.” This second set of proposed changes
invoived a requirement for Plan submission if an owner or operator invokes a waiver to certain
technical requirements of the SPCC rule; provisions for Regionai Administrators to require
amendments to an SPCC Plan and to require a Plan from an otherwise exempt facility when
necessary to achieve the goals of the CWA; and training and methods of evaluating containers
for protection against brittle fracture. On December 2, 1997, tha Agency proposed further
changes to the SPCC rute.® The proposed changes were intended to reduce the information
coliection burden of the rule without creating an adverse impact on public heaith or the
environment. 1n 2002, EPA published final revisions to- thg SPCC rule which incorporated many
of the proposed amendments in the 1991, 19983, and 1987 proposals. The 2002 final rule aiso
included other changes such as exampting certain completely buried underground tanks and
wastewater treatment facilities, and establishing a singte 1,320-gallon aboveground storage
capacity threshold (eliminated the provision that requires a facility having an aboveground tank
greater than 660 galions to prepare an SPCC Pian). Since then, EPA twice extended the
cempliance deadlines by eightesn months to provide additional time for the regulated

' 56 FR 54612,

? 58 FR 9824

? 52 £R 63812,
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community to prepare and impiement SPCC Plans, and {o alleviate the need for individuai
extension requests.

1.2 Statutory Authority

Section 311(j){(1){(C) of the CWA authorizes the President to issue regulations establishing
procedures, methods, equipment, and other requirements to prevent discharges of oil from
vessels and facilities and to contain such discharges.® By section 2{b)(1} of Exacutive Order
12777, the President delegated the authority to reguiate non-transportation-reiated onshaore
facilities under section 311(j)(1)(C} of the Act to EPA.® By this same Executive Order the
President delegated authority over transportation-reiated onshore facilities, deepwater ports,
and vesseis to the U.S. Department of Transportation (DOT), and authority over other offshore
facilities, including associated pipelines, to the U.S. Department of the Interior (DOI). A
subsequent Memorandum of Understanding (MOU ), published July 1, 1894 (59 ER 34102},
among EPA, DOT, and DOJ, reallocated the responsibility for non-transportation-related
offshore facilities that are landward of the coast tine to EPA. An eartier MOU between the
Secretary of Transportation and the EPA Administrator, dated November 24, 1971 (36 ER
24080), established the definitions of non-transportation-related facilities and transportation-
related facilities.

1.3 Proposed Changes to the Rule

EPA proposes the following amendments the SPCC Plan requirements, found at 40 CFR
part 112, to reduce the reguiatory burden:

Qualified Facilities. EPA proposes to provide streamiined requirements for facilities that
meet a set of specified qualifying criteria. Owners and operators of qualified facilities
would have the option to self-certify that their SPCC Plan complies with 40 CFR part 112,
in lieu of having a Professional Engineer (PE) review and certify their Plan. EPA proposes
that an SPCC-reguiated facility must meet the following criteria to qualify for this reduced
burden opticn: (1) total facility oil storage capacity of 10,000 gallons.orless; and (2) no
reportable discharge of oil during the ten years prior to seif-certification or since becoming
subject to $PCC requirements if the facility has been in operation for less than ten years.
Owners and operators of quatified facilitias ché/osri'ng this option may not deviate from any
requirement of the SPCC rule under §112.7(a){2) and may not make impracticability
determinations as described under §112.7(d), although flexibility for the security
requirements and container integrity testing wouid be avaiiable.

Facilities with Qualified Qil-fitled Operational Equipment. EPA proposes to provide
owners and operators of facilities with certain types of oil-filied operational equipment the
option of preparing an oil spitl contingency plan and a written commitment of manpower,
equipment, and materiais in lieu of providing secondary containment for qualified oil-filed
operational equipment, without making an individual impracticability determination as

# 33U.8.C. 1321)(1XC).

° 58 FR 54757 (October 22, 1991}, superseding Executive Order 11735, 38 ER 21243,
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required in §112.7(d). EPA is proposing to efiminate the current requirement for an
individual impracticability determination for oii-filled operational equipment at a facility that
has had no discharges as described in §112.1(b) from any oil-filed operational equipment
during the ten years prior io the Plan certification date or, since becoming subject ta the
SPCC requirements if the facility has been in operation for less than ten years.

Facilities with Certain Types of Motive Power Coniainers. EPA proposes to provide an
exemption for certain vehicle bulk fue! tanks and any ancillary on-board oii-filled
operational equipment. EPA is proposing to amend the SPCC ruie applicability criteria to
exempt certain “motive power containers,” which means any onboard bulk storage
containers used solely to power the movement of a motor vehicie (i.e., fuel tanks), or
anciliary onboard oil-filled operational equipment used solely to facilitate its operation {i.e.,
hydrautic and lubrication aperational oil-filled containers). This exemption would not apply
to cil drilling or workover equipment, or to transfers of fuel or other oil into motive power
containers at an otherwise regulated facility, or to a bulk storage container meunted on a
vehicle and used for any purpose ctherthan powering the vehicle itself (e.g., a tanker
truck or refueler).

Airport Facilities with Mobile Refuelers. EPA proposes to exempt airport mobile refuelers
from the specifically sized bulk storage secondary cantainment requirements of
§112.8(c)(2) and {11). Airport mobile refuelers are vehicles with an anboard bulk storage
container designed or used to store and transport fuel for transfer into or from aircraft or
ground service equipment. The general sacondary containment requirements of
§112.7(c) would still apply to the onboard bulk storage containers on airport mobile
refuelers and o the transfers associated with this equipment.

Facilities that Handle, Store, or Transport Animai Fats and Vegetable Oils (AFVO). EPA
preposes to remove and reserve certain provisions related to AFVO facilities because
tnese provisions do not apply. These provisions were included in the July 2002 revisions
to the SPCC rule because the Agency had not proposed separate SPCC requirements for
animal fats and vegetable oils for public notice and comment. As a result, the current
requirements for petrcieum oils were aiso applied to animal fats and vegetable oils.

Farms. Additionally, EPA proposes to extend tha.compiiance dates for farms with oil
storage capacity under 10,000 gallons while the Agency considers whether this sector
warrants differentiated requirements under the SPCC rule. The EPA proposes to define a
farm in §112.2 as "a tract of land devoted to the production of crops or raising of animals,
including fish, wnich produced and sold, or narmaily would have produced and soid,
$1,000 er more of agricuitural products during a year.”
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1.4 Organization of this Report

The regulatory analysis quantifies changes in regulatory compliance costs for affected facility
owners and operators. {n addition, EPA examined the potential impacts of the regulatory
options on small businessas and oil discharge risk. The remainder of this report is organized as

follows:

Section 2 presents the methodology used by EPA to estimate changes in unit compliance
costs for the proposed actions;

Sectian 3 describes the universe of affected facitities;

Section 4 discusses the estimated changes in unit compilance costs of the propased
actions;

Section 5 analyzes the impacts of the proposed regulatory changes on qualified facilitias;

Section & analyzes the impacts of the proposad regulatory changes on faciiities with
gualified cil-filled operational equipment;

Section 7 anaiyzes the impacts of the proposed regufatory changes on facilities with
motive power containers;

Section 8 analyzes the impacts of the proposed regulatory changes on airport facilities
with mobile refuelers;

Section 9 describes the projected impacts of the proposed actions on human health,
welfare, and the environment;

Saction 10 presents a summary of the impacts of this proposed rulemaking on smal!
businesses;

Section 11 discusses key limitations of the analysis;
Section 12 presents conclusions of the analysis; and

Appendix | presents an aiternative econcmic impact analysis.
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2,0 Methodology

This section presents the methodology used to estimate the economic effects of the
proposed rulemaking. Section 2.1 outlines the major steps of the analysis, and Section 2.2
describes the reguiatory and economic baseline for the analysis.

2.1 General Approach

in this analysis, EPA estimated the reduction in reguiatory unit compiiance costs to owners
and operators of facilities affected by each of the four major components of the proposed rule:

Quatlified facilities with smaller storage capacities;

Faciiities with certain types of oil-filled operational equipment;
Facilities with motive power containers.

Facilities with airport mobile refuelers.

Additionally, EPA estimated the tctal reduction in reguiatory compliance costs across all
facilities affected by each of the three major components. The benefits of the major
components of the proposed rule were assessed qualitatively and are iimited to reductions in
social costs accruing from lower compliance costs.

The Agency also assessed the impacts of alternative regulatory options it considered for
qualified facilities and facilities with qualified oil-filled operational equipment. The Agency did
not analyze cost savings associated with non-substantive changes to requirements for facilities
that handie, store, or transport fats and vegetable oils or the proposed extension of the
compiiance dates for farms.

The Agency considered the potential impacts of the proposed rule and aiternative options on
the risk of ail discharges, which could lead ta harmful environmental, human neaith, and wesifare
consequences. Because of the lack of data on regulated entities and their likely responss to the
regulatory cptions, the magnitude of such risks is highly uncertain but likely to be low bacause
of the safeguards built into the proposal. in addition, to the exient that the rule increases the
compiiance rate by lowering compliance costs, the proposal will have a positive impact on
environmental quality. Therefore, EPA examined only the general nature of the proposed rule
and aiternative opiions to assess their possible effects on risk. EPA does not expect this rule to
cause any significant increase in risks. Conciusions about these environmenta! costs are
expiained in Section 8.

Exhibit 2-1 provides an overview of the main staps used to astimate the compliance cost
impacts of the proposed rule.
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Exhibit 21
Main Steps for Estimating the Economic Effects of the Proposed Rule Changes
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2.2 Baseline for the Analysis

The impacts of the proposed regulation depend on the assumed baseline of industry
behavior in the absence of a new rulemaking. Forthe reguiatory anaiysis, EPA developed a
baseline to assess the change in compliance costs associated with each of the proposed
actions, mutually exciusive of each other, Changes in regufatery behavier caused by the
proposed actions are measured relative to this baseline.

EPA is aware of industry concerns regarding potential non-compliance among certain facility
sizes or sectors, although no relfable empirical evidence exists to assess the extent and
magnitude of such non-compiiance. EPA explicitly considered whether to incorporate non-
compliance in the 2002 Ecanomic Analysis of the SPCC rule:

“itis possibie that some facilities have misinterpreted the existing regulationand are
not currently in full compliance with existing requirements, but there is na practicat
way to measure the levei of non-compliznce. Mareaover, ...the costs of coming into
compiiance with the clarified requirements are not properiy attributed to this finaj
regulation.”

EPA used as its baseline the SPCC rule requirements under 40 CFR part 112, as amended
in 2002 (67 FR 47042). The proposed rule does not affect facilities that are not already required
to meet the standards of the SPCC rufe. For the benefit-cost analysis, therefore, EPA is treating
these costs as liabilities the regulated sntities currently have whether or not they have actually
made the capital expenditures to comply. In this anaiytical canstruct, these firms are simply
delaying the expenditures for the costs they already carry. Therefore, EPA used as its baseline
the requirements under 40 CFR part 112 (*SPCC rule"), as amended in 2002 (67 R 47042).
EPA does recognize, hawever, that there is non-compliance with the SPCC reguirements by
soma partion of the regulated community.

The benefit-cost analysis presented here accounts for the reductions in sacial costs resulting
from this rule. EPA recognizes, however, that actual changes in expenditures depend on the
degree of compliance with SPCC requirements by the facilities that would be affected by this
proposal. Existing facilities that are out of compliance with the current ruie would potentially
face lower expenditures to comply with the propcsed rule:’ To befter understand the impacts on
these facilities, EPA prepared an aiternative economic impact anzalysis for this rulemaking (see
Appendix 1},
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3.0 Description of SPCC-Regulated Universe

This section describes the universe of facilities subject to current and proposed SPCC
reguiations. Estimating the number af regulated antities is not straightforward. The SPCC rule
does not include a notification requirement and, with certain exceptions, owners and operators
do not submit their SPCC Plans to EPA. The Agency has invested considerable rescurces inta
astimating the number of entities affected by the SPCC rule.

3.1 Previously Developed Estimates

In 1891, EPA published the “Spili Prevention, Control, and Countermeasures Facilities
Study,” which summarized infarmation on small, medium, and large facilities in 16 industry
sectors that s{ore oil aboveground and underground. For each of these sectors, EPA collected
and evaiuated data from ten states on medium and large facilities. Information on small
facilities came from New Ycrk. in the and, the 1891 study estimated the number of facilities
based on extrapoiation of data from four state databases {lilinois, California, Maryland, and New
York) to the nation.

In 1995, EPA conducted a survey of approximately 30,000 facilities in the industries covered
by the 1991 study. The 1995 survey yieided detailed information about the oil storage
characteristics of the surveyed faciiities, and was designed to allow statistical extrapolation to a
broader universe. EPA compared the resuits of the 1995 survey t¢ the 1881 facility study and to
a 1889 American Petroieum Institute report and calculated a 1986 Adjusted National Estimate,
which nas been the basis of EPA's approximation of the number of facilities reguiated by the
SPCC Program.®

3.2 Estimation Methodology

Since 2004, EPA has evaluated recent data on SPCC-regulated facilities and updated its
estimates. Since data were not available for ail states, the basic estimation procedure involved
extrapolating from eight state databases using information from the U.S. Census Bureau, The
estimates of the SPCC universe were developed for 31 industry sectors {see Exhibit 3-1).

3.2.1 Basic Estimation Methodology

For many industry sectors affected by the SPCC rule, the basic estimation methodology used
to updats the reguiated universe estimates is similar to that used in the 1891 facilities study.
EPA used eight primary state databases (Fiorida, Kansas, Maryland, Minnesata, New York,
Oklahoma, Virginia, and Wisconsin) to determine the number of SPCC-regulated facilities in the
state for each industry sector for the following capacity tiers:’

§ Analysis of the Number of Facilities Reguiated by EPA's SPCC Program hitp://www epa.gov/cilspill/pdfs/pap _tpop.pdf.
7 Data fom ilinois were notused in the current estmates because the latest version of the filinois datebase gid not
inciude capacity information for two-thirds of the records, which is oritical tc estimating the universe of SPCC-ragulated
facilities. The California database was not used because it had missing capacity information for one-flfth of the records,
and the Abovegrouna Storage Tanks (ASTs)and Underground Storage Tanks (USTs) were not differentiated.
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Catego}ry | total oif storage capacity from 1,320 galions to 10,000 gailons,
Category Il total oil storage capacity from 10,001 galions to 42,000 galions,
Category il total ail storage capacity of 42,001 galions to 1,000,000 galions, and
Category IV total oil storage capacity of greater than 1,000,000 gailons.

To assign industry sectors, the information in state databases was matched with the Dun &
3radstreet (D&B) Market Spectrum database.’ To extrapolate the estimates to the entire
country, these vatues were muitiplied by a faciity ratic. EPA computed this ratio for all the
capacity tiars except Categery | facilities by dividing the {ofal number of faciiities in United
States in the industry sector by the total number of facilities in the sight states. Specifically, the
Agency calcuiated the total number of SPCC-regulated facilities in the eight states and
muitipiied that number by the facility ratios {i.e., the totai number of U.8. faciiities in each
industry sector divided by the total number of facilities in these states).’ Because the Maryland
database did not inciude information on Category | faciliies, the ratio for Category | faciiities
was calculated using the remaining seven state databases.

In the 1991 facilities study, the estimate for the smailest facilities was calculated separately
for mest industry sectors using the New York Major Facilities database, because this database
had a good representation of such facifities. The 1881 study could net use this database for
estimating the overall universe because there were no indusiry sectors provided in the
database. For EPA's current estimates, EFA was able to obtain industry sector information
from the D&B database, and used the New York database to estimate the number of SPCC-
regulated facilities across ail capacity tiers.

3.2.2 Industry-Specific Estimation Methodology

A different estimation approach was usad for industry sectors for which the Agency had
federal or proprietary data. Specifically, EPA used sources other than state databases fo
estimate the number of potentially SPCC-reguiated facilities in the following industries:
petroleum bulk stations and terminals, fuel oif deaiers, pipeiines, petroleum refinery and related

f The following facifiies and tanks were rot considered in the estimation: faciities with lass than 1,320 gailons of
storage, tanks with less than 55 galions of storage, compietely buried underground tanks, tanks subject to EPA UST
requirements, inactive tanks, and tanks that did not store oil substances. Not all the facilities in the state databeses were
matched with D&B because of resource consiraints. EPA assumed that the matched faciities were representative of the
SPCC regulated facilities and applied the percentage industry distribution of the matched facilities to all regulated
facilities in the databases.

® When information was available from muitiple states fer an ndustry sector, the 1391 facilities study extrapolated fom
each of ine states separateiy and used the mid-point as the "best estimate * EPA's current approach is aquivaient to
using the average ratio for all states for which EPA had oata, rather than the average of the absolute numbers of
facilities in a specific industry sector s was dene in the 1981 study. The Agency belleves that chosen approach would
give a more reiiabie “best estimate” because the extrapoletion would be based on & targer number of faciitles combining
data from more than one state. This approach alsc assumes that If there are no observations for an industry sector in
the database, then thera are no regulated faciities in that industry sector in the state (rather {han assuming that the state
database does not caver that indusiry sector).
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industries, oil and gas production, farms, electric utilittes, and manufacturing facilities nandling
or storing animat fats and vegetable oils.

EPA used data from the 2002 Economic Census to estimate the number of reguiated
facilities for the petroleum bulk stations and terminals, fuel oil dealers, pipefines, and petroieum
refinery and related indusiries. As in previous analyses, EPA assumed that all facifities in these
industries are reguiated under the SPCC ruie.

To estimate the number of oil production facilities, EPA used oil-well data obtained from
PetroDataSource, Inc. This source maintains data on commercial wells based on federai and
state data including tax records and geclogical surveys. All active oil wells located iniand and
offshare were included in the estimation. To calculate the total number of oil production
facilities, the Agency assumed four weils per facility.”

In addition to the oil production faciiities, gas production facilities were inciuded in the
estimate for the SPCC universe. Some gas wells have tanks for storing condensate oil that is
generated as a resuit of the gas production process. In this anaiysis, the Agency assumed that
all gas wells that store condensate oil exceed 1,320 gallons of storage capacity. EPA founad
that among the states with the largest percentage of gas weils, Texas, Oklahoma, and
Louisiana have condensate oil storage at gas wells. The estimates for the number of SPCC-
regulated gas production facilities were calculated based on these assumptions for the
percentage of wells that store condensate oil and the number of gas wells per faciiity {using the
total number of gas wells from the PetroDataSource database).

EPA estimated the number of farms by using Census of Agriculture data on production
expenses related to pefroleum-related purchases from 2002 and 1987 and on diesel storage
data from 1982. inthe 2002 Census cf Agricuiture, the expenditure data were available only in
aggregate for ali fuels. To arrive at the expenditure on diesel {gasoline) in 2002, the total
expenditure on fuels in 2002 were multiplied against the ratio of diese! (gasoline) expenditure to
total expenditure from the 1997 data. This methodology assumes that the percentage of diesel
(gasoline) expenditure has remained the same from 1997 to 2002. Finally, the total guantity of
diesel (gasoline) purchased in 2002 was calcufated by dividing the expenditure con diesei
(gasoline) by diesel {(gasoiine) prices. Using 1982 data on fuei storage and expenditures on
farms, the ratio of diesel (gasoline) storage with respect to the annual guantity of diess!
(gasoline) purchased was calculated. On average éﬁp}oximate!y one-fifth of the annuai quantity
of diesel purchased and about one fourth of the annual quantity of gascline purchased was
found to be stored on farms. Since there were no data avaiabie on the type of storage
aboveground or underground it was assumed that the entire storage was aboveground. The
expenditure ranges were converted to capacity ranges and assigned to a percentage of farms
that are reguiated within the capacity ranges.

EPA calculated the number of SPCC-regulated electric utility piants as a combination of the
number of substations and the number of power plants in the United States. The Agency

% The assumption 18 based an expert apinicns from Richard Franklin, a Federai On-Scene Coordinator for EPA
Region & (02/14/2005),and Mark Engiand, Texas Railroad Commissian (08/20/2008), personai communications.
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assumed that all electricity generation facilities and substations contain enough oil to be subject
tg SPCC requirements. The number of electric utility plants was estimated based on data
reported by the Energy Information Administration (EIA). The number of substations was
astimated based on the number of substations listed by each major utility reporting to the
Federal Energy Regulatory Commission (FERC)." A national estimate was extrapoiated from
these data using the ratic of the magawatt heurs sold by utilities to the estimated {otai retail
megawatt hours of electricity sold nationwide according to the EIA.

Facilitties handting or storing non-petroleum cil are also subject to SPCC regulations. Non-
petroleum oll inciudes animaj fats and cils and greases, or fish and marine mammatl oils; and,
cils of vegetabie origin, including oifs from seeds, nuts, fruits, and kernels. To estimate the
number of facilities that produce and store animal fat and vegetable oil (AFVO), EPA divided
industries in three categories: (1) industries that use AFVO as a primary input, (2) industries that
use AFVQ in maderate amounts, and (3} industries that use AFVO as a minor component of
their input. .

EPA assumed that ali the facilities in the AFVO producticn indusiry are subjecttc SPCC
regulations (Category 1). The contacted facilities claimed that AFVQ is their primacy product and
they store enough ol to be subject to SPCC. Basead on conversations with interviewed facilities,
EPA assumed that 20 percent to 90 percent of facilities in the industries involved in vegetable
oil processing and refining, animal carcass rendering, and food products (Categery 11} store
enough oii to be subject to the SPCC rule. industries such as pesticide, paint and coating,
printing ink, and soap and other detergent manufacturing {Category 1) use vegetabtle oii as an
alternative ta their conventional inputs. To account for facilities that use AFVO as a small
compenent of their input, the Agency assumed that 1 percenito 10 percent of faciiities in these
industries store enough oil to be subjectto SPCC.

3.3 Estimated Number of SPCC-Regulated Facilities

In total, EPA estimates that approximately 618,000 facilities are currently regulated under the
SPCC rule. Oil production facilities (28 percent), farms (25 percent) and electric utility plants (8
percent) account for mast of the SPCC-regulated facilities. The number of SPCC-regulatad
facilities in each of the industry groups and correspanding NAICS sectors are presented in
Exhibit 3-1. e e

! Major reguiatad utilities must file FERC Form No. 1, on which utilities report informatian on thelr substations and
electrical aquipment. ‘Major’ 1s definea as having {1) one million megawatt hours or more, {2} 100 megawatt hours of
annual sales far resale; (3) 500 megawatt hours of annual power exchange dellverad; or (4) 500 megawatt hours of
annual wheeling for others (delivaries pius losses).
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3.4 Projecting SPCC Universe Using Industry Growth Rates

To project the number of existing and new facilities regulated under the SPCC rule over the
next ten years (2005 through 2014), EPA used recent estimates cf industry-specific growth
rates. The Agency calculated industry-specific growth rates using the change in the number of
estabiishments reported in the 1897 and 2002 Economic Censuses far each industry. The data
on the number of establishments were obtained and srganized by NAICS industry codes. To
calcuiate industry-specific growth rates, EPA linked NAICS sectors to the corresponding
industry groups used in the analysis. Exhibit 3-2 provides a list of estimated growth rates for ail
industry groups inciuded in the analysis.
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Exhibit 3-2
Estimated Growth Rates

industry Group NAICS Growth Rate
Oil Production FAREAR! “1.81%
Farms . 111,112 -0 10%
Elactric Utility Plants 2211 4 05%
Gas Production 211111 -1.81%
Transportation 481-488 241%
Other Manufacturing’ 31-33 -0.78%
Caontract Construction 23 1.58%
Petroteum Butk Stations and Terminais 4247 -6.76%
Gasotine Service Statons 4471 -0.87%
Fuel G4 Dealers 45431 -2.43%
Food, Beverage, and Tobacco Manufactunng 311, 312 1.22%
Chemical Manufacturing 325 -0.48%
Matat Manufacturing 331, 332 -0 Q7%
Hospitais and Other Health Care 621-824 1.72%
Petraleum Rafining and Relatsd industries 324 0.78%
Real Estate Rental and Leasing 531.533 2.32%
Mining 212-213 0.73%
Milltary instaliations? 928110 ~0.05%
Pipelines 4861, 48691 -2.80%
Ratail Trade 441-446, 448 451-454 0.03%
Whalasale Trade 42 -0.91%
Qthar Commercial 492, 541, 551, 561-682 4,40%
Acts, Entertainment, and Recreation 711713 L 2.17%
Othat Services (Except Pubiic Administration) 811.813 0.68%
Education 611 3.80%
Religious Organizatians® © 813110 -0.05%
Accommodation and Food Services 721-722 0.74%
Information, Finance, and insurance 51, 52 2.55%
Warehaousing and Storage 493 14.2%
Government 92 -0 05%
;A:;:f;::;znogllndustrtes Producing, Using. and 311, 325 0.80%

' Rate of growth is basad on data for afl manufacturing sectors due tg a large numoer of various manufacturing sectors
included in this category.

% Rate of growth is based on all entities due 1o the lack of data for specific industries in Census.

% Rate of growth is based on data for two NAICS sectars that were idenified as key industnes expected {o produce, use,
and store AFVO.
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In this analysis, the Agency assumed that these rates would be constant over the ten-year
analytical period, which may or may not adequately represent the trends for individua! sectors.
The oil production and farm sectors, in particular, are assumed to continue fo decline, based on
the changes observed between 1997 and 2002. Industries such as electric utilities (NAICS
code 2211) and the transportation secter (NAICS codes 481-488) show positive growth rates.
The estimated growth rates suggest an overall increase in the growth of the SPCC universe
over the naxt ten years. Industry groups with a positive growth rate comprise the new facilities
that will he subject to SPCC regulations as they start their business.

3.5 Facility Characteristics

For the purpose of this analysis, EPA estimated the number of reguiated facitities for four
size groups based on oil storage capacity at a facility. EPA classified facilities into capacity tiers
to (1) account for differences in the potential compiiance costs experienced by facilities of
different sizes, and {2) determine the number of faciiities affected by sach of the proposed
changes in the rule based on facility's storage capacity. Exhibit 3-3 summarizes the estimated
number of regulated faciiities, by size category.

Exhibit 3-3
Number of SPCC-Regulated Facilities by Size

Category Aggregate Capacity Number of Facitities
1 1,320 to 10,000 gallons 321,874
4 10,001 to 42,000 gallens 215,886
H 42,001 to 1 milkon galions 77,215
v greater than 1 mithon gallons 3,448
Tataf 618,233

All the facilities included in the analysis are further divided in two categories: production
facilities (facilities whose operations and oil siorage activities primarily invoive oll production)
and storage facilities (all other industry groups). EPA estimated that approximately 172,000
production facilities and 446,000 storage facilittes are subject to SPCC requirements. The
Agency developed separate estimates for the unit cost of compliance for production and storage
facilities in Categories !l through IV,
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4.0 Estimated Changes in Unit Compliance Costs

EPA estimated changes in the unit compiiance costs for the proposed reguiatory actions by
comparing the full cost of compliance with the existing regulation to the reduced cost of
compliance with iess stringent requirements proposed. The Agency identified individual
elements of compliance activities affected by the ¢changes in the ruie and estimated the cost
savings from these changes. Depending on the proposed action, faciiities would save part of
their compliance cost (in cases where less stringent requirements are applicable) or the entire
cost of compliance {in cases whan facilities are no longer regulated). This section describes
compliance activities affected by the propcsed actions and presents unit cost estimates and
underlying assumptions for these activities.

The cost of compliance consists of the costs of reporting and recordkeeping activities

required by the SPCC regulation and capital and cperational costs. Major elements contributing
to the cost of compliance are described in this section.

4.1 Recordkeeping and Reporting Activities Costs

Recordkeeping and reporting activities required by the SPCC rsgulation include new Plan
preparation, Plan modification, and Plan maintenance.

4.1.1 Recordkeeping and Reporting Activities

EPA developed unit costs estimates for the following recordkeeping and reporting
compiiance activities:

Prepare an SPCC Plan (New Facilities)

The owner or operator of a new facility must prepare and implement an SPCC Plan in
accordance with the guidelines set forth in 40 CFR part 112 before beginning facility operations.
The actual preparaton of the Plan involves several separate tasks such as field investigations,
a regulatory review, review of existing procedures, Plan preparation, and certification by a PE.

Review the SPCC Plan (Existing Facilities)

An owner or operater of an SPCC-regulated facility is required to review and evaluate his/her
Plan at least once every five years. The review of the Plan includes site work, regulatory
review, reviaw of existing procedures, preparation of the review report, and PE certification (if
needed). An owner or operator is required to amend his/her SPCC Plan within six months of
the review to include more effective prevention and control technology if: (1) such technology
wilt significantly reduce the likelihood of a discharge as described in §112.1(b) from the facility;
and (2) such technology has been field-proven at the time of the review. If amended, and if the
amendments result from technical changes to the facility that affect the risk of a discharge, the
Pian must also be certified by a PE prior to implementation. Review cost estimates are applied
to an existing facility oniy, since a new facility would not be required to conduct its review until
five years after starting operation.
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Submit Plan in the Event of Certain Discharges of Ol

in the event of certain discharges of oil into navigable waters, a facility owner or operator
must submit information described in §112.4(a) to the Regional Administrator within 60 days. A
discharge of oil occurring within any 12-month period that triggers the §112.4 reporting
requirements is: '

(1) A single discharge as described in §112.1(b) of more than 1,000 U.S. gailons into
navigable waters; or
(2) Two or more discharges as described in §112.1(b), each of which is over 42 gailons.

Section 112.4(c) aiso requires that the facility submit a copy of this information to the State
agency in charge of water pollution control activities for the area in which the facility is located.
The Regional Administrator may require the owner or operator of the facility to amend the SPCC
Plan to prevent and contain discharges from the facility. Such amendments, if uncontested by
the facility, must become part of the Plan thirty days after the Regional Administrator responds
to the facility concerning the proposed amendments. The amended Plan must then be certified
by a PE prior to implementation. As required by §112.4(e), amendments to the Plan must be
implemented as soon as possible, but no fater than six months after the amendment becomes
part of the Plan. Section 112.4(f) allows a facility to appeal a decision made by the Regionai
Administrator requiring a Plan amendment.

Revise the SPCC Plan

The facility owner or operator must amend his Plan in accordance with §112.5 whenever
thers {s a change in the facility's design, construction, operation, or maintenance that materially
affects the faciiity’s potential for a discharge as described in §112.1(b). Such facility changes
may inciude, but are not limited to: the addition of a new or rebuilt tank; a change in the service
of a tank; any physical changes or improvements to the facility; or, the construction of a new
well and associated piping. The amended Plan must be certified by a PE prior to
implementation. Such amendments to the SPCC Plan must be prepared within six months and
implemented as soon as possible, but not later than six months foliowing preparation of the
amendment,

Maintain the SPCC Pian and Keep Records

Section 112.3(e) requires the owner or operator to maintain a copy of the SPCC Plan atthe
facility, if the facility is normaily attended for at least four hours per day, or if not, at the nearest
field office, The Plan must be availabie to the Regionai Administrator for review during normai
working hours {40 CFR 112.3(e}{2)). In addition, a facility is required to maintain (and update)
Ptan-specific records as outlined under §112.7(e). Recordkeeping includes written procedures
and a record of inspections and tests, signed by the appropriate supervisor or inspector,
maintained with the SPCC Plan for a period of three years. Records of inspections and tests
kept under usuai and customary business practices will suffice for purposes of this requirement.
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4.1.2 PE Certification Cost

The proposed recuirements for quaiified faciiities afiows owners and operators of faciiities to
seif-certify their SPCC Plans in lieu of certification by a PE. Therefore, both existing and new
facilities may take advantage of the proposed action and save the cost of PE certification. The
approach used to develop a cost estimate for PE certification and underlying assumptions are
described in this section.

Some facilities are expected to incur costs associated with retaining a PE to certify their
SPCC Plans, along with any subsequent technical amendments that are made fo the Plan, In
certifying the Plan, the PE attests to have examined the facility and that the Plan has been
prepared in accordance with good engineering practices that satisfy the SPCC requirements
found in 40 CFR part 112, Furthermore, whenever a facility amends its SPCC Plan, any
technical amendment must be cerified by a PE.

Not ail facilities are expected o contract with a PE to have thair Plan certified. Scme
facilities have in-house PEs that can perform this task. EPA assumed that none of the Category
| or Ui facilities have an in-house PE who can certify the facility’s Plan and that these facilities
need to retain an outside PE. For the other faciities, EPA assumed that only 50 percent of the
Category !ll facilities and 25 percent of the Categary [V facilities need to retain an outside PE to
certify their SPCC Plans. The percentages are based on the assumption that the larger the
facility, the more likely it will have anin-house PE,

The Agency assumed that the cost to a facility to retain an outside PE to certify the SPCC
Pian varies by the size of the facility. EPA uses this assumption because a larger facility wilt
likely have a more comptex SPCC Plan, and more complex Plan amendments, than a smaller
facility.

EPA revised the cost estimate developed for the 2002 final rule for obtaining PE certification
of a new SPCC Plan and technical changes to an existing Plan.’ Exhibit 4-1 summarizes the
expected cost for each typicai facility to retain a PE and to have a PE certify a new Plan, as well
as any subsequent amendments. in-house PE certification costs, where applicable, are
included in the burden estimate for recordkeeping and reporting compiiance activities.

Exhibit 4-1
Cost to Facilities to Ratain an Qutside PE
for Plan Certification

Type of Faciiity New Pian Amendments

Category | and 1 $2,000 $750
Category 11 $2,550 $1,030
Category IV 33,110 $1.310

2 vha revised sstimates are based an findings rom discussions with several engineering firms.
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4.1.3 Wage Rates

EPA estimated that the proposed requirements for facilities with motive power containers and
the alternative option for facilities with quaiified oil-filled operational equipment wouid affect a
faciiity’s total cost of compliance. Some facilities with qualified oil-filled cperational equipmsant
wouid no fonger be regulated by SPCC and save the full cost of compiiance. Facilities with
motive power containers.would take advantage of the proposed action and save a fraction of the
full compliance cost. EPA used hourly wage rates for specific labor categories to caiculate the
per-facility cost associated with the rule’'s paperwork requirements, which is part of the full
compliance cost. The approach used to develop a labor cost estimate is described in this
section.

To obtain the cost for each compliance activity performed by a facility, unit time estimates for
management, technicai, and clerical personnel were multipiied by the hourly wage rate for each
labor category and were then added to capital and operation and maintenance (O&M) costs.
The labor wage rates for private industry were derived from the Mach 2005 U.S. Department of
L.abor’'s Emptoyment Cast indexes and Leveis.”® The 2005 wage rates include wages and
saiaries, banefit costs, inciuding paid leave, supplemental pay, insurance, retirement and
savings, legally required benefits, severance pay, and supplemental unemployment benefits.
These wage rates reflect private industry averages, which were estimated by the Bureau of
Labor Statistics (BLS) based on a survey of 35,600 occupations within 8,200 sstablishments in
the private sector. These wage rates reflect industry averages, which may underestimate the
actual wages received by some SPCC regulated facility personnel tut overestimate the actual
wage rate raceived by other faciiity personnei. EPA further adjusted these rates to reflect
associated overhead costs.” The estimated wage rates used in the analysis are:

Management: $56.40/hour;
Tachnical $47.40/hour; and
Cierical: $25.00/hour.

4.1.4 Pilan Amendment and Discharge Raporting

EPA estimated that the proposed requirements for facilities with motive power containers
and/or qualified oil-filled operational equipment affect a facility's total cost of compliance. EPA
used several assumptions when estimating the pe'r;’fa"Ei‘(i:y' cost associated with the rule’s
paperwork requirements, which is part of the full compliance cost. The underlying assumptions
used to develop a full compliance cost estimate are described in this section.

** United States Department of L.abor, Bureau of Labor Statistics, Emplioyer Costs for Employse Compensation, June
2005.

e Overnead costs were computed separataly from BLS data and were assumed {o be an addilional 17 percent of the
total wage rate, which is composed of direct wages and salaries and employea benefits, as reported by BLS
Adjustments to wage rates for overhead casts are based on the resuits of sevaral information Collection Requests that
adjusted BLS wage rates by an additional 17 percent based on the results of a survey of chemical ndustries and trade
associations. (See, fer axample, Information Collection Request for the Toxic Chemical Relgease Report for the
Propaged Lead Rule, EPA ICR #1363.08)
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Plan preparation costs affect new facilities that become subject to the SPCC ruie. New
facilities inciude those facilities that will initiate operations during the ten-year period considered
in the analysis. These facilities are required to prepare and implement their SPCC Plans within
one year of initiating facifity operations. Therefore, new facilities are assumed to incur the total
cast of preparing a Plan in Year 1.

EPA assumed that the formal five-year review of SPCC Plans would affect ane-fifth of aii
existing facilities annually. The total cost incurred by sxisting facilities for this review is greater
if, following the review, the facility must amend its Plan. Based on best professionai judgement,
EPA estimated that three percent of all existing faciiities under the baseline scenario would be
required to amend their Plan as a result of five-year reviews.

Some fraction of SPCC-regulated facilities {(new and existing) will be required tc amend their
Plans as a result of discharging oil or modifying their facility,. Based on spill data obtained from
the Emergency Response Notification System database, EPA estimated that approximately
0.15 percent of ail facilities would incur costs each year due fo reporting requirements reiated to
an oil discharge. in addition, based on conversations with EPA regional personne! invoived with
the SPCC program, approximately ten percent of aii facilities are estimated to incur
recordkeeping and reporting costs annuaily as a resulit of facility modifications, independent of
shose related fo the five-year review.

4.2 Capital and Operational Activities Costs

Capital and operationa! costs include the cost of installing and maintaining secondary
containment structures, conducting integrity testing of containers, vaives, and piping, conducting
spill prevention briefings, providing a drainage system for tank fcading/unloading areas, and
other activities.

4,21 Capital and Operationai Activities

EPA deveioped unit costs estimates for the following capital and operational compliance
activities:

Integrity Testing PR

Sections 112.8(c}{6) and 112.12(c}{8) require the integrity testing of bulk siorage containers
on aregular schedule and whenever materiai repairs are done. Section 112.7(d) requires that if
the installation of secondary containment is not practicable, the owner or operator must, among
other measures, conduct periodic integrity tests for buik storage containers and periogic
integrity and ieak testing af associated valves and piping.
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Secondary Containment (New Facilifies)

Various sections of the rule require secondary containment to prevent discharges of oil to
navigabie waters and adjoining shorelines, For exampie, §112.8112.8{c}{(2) and 112.12{c}2)
require secondary ccntainment for the entire capacity of the largest single bulk starage
container and sufficient freeboard to contain precipitation, Section 112.7({h) requires
containment of at jeast the maximum capacity of any single compartment of a tank car or tank
truck ioaded or unioaded at the facility at a loading or unioading rack. Section 112.7{c) requires
appropriate containment and/or diversionary structures or equipment to prevent a discharge as
described in §112.1(b). Other secondary containment provisions apply to other circumstances
such as those for mobile or portable containers (§112.8(c){11) and 112.12(c}{11)) or buik
storage containers at production facilities (§112.8(c)2)).

Othgr Capital ang Operational Activities

EPA estimated costs associated with several other SPCC compliance activities. These costs
consist of one-time initial costs to purchase and install equipment as well as costs of ongoing
maintenance, upkeep, and training. Compliance activities inciude:

« Discharge prevention briefing. Section 112,7(f}(3) requires owners/operators to schedule
and conduct discharge prevention briefings for facility personnei to assure adequate
understanding of the SPCC Plan,

» Drainage system for tank truck loading/unloading areas. Section 112.7(h}{1) requires a
quick drainage system for tank truck loading/unioading areas where rack area drainage
does not flow into a catchment basin or treatment facility designed to handle discharges.

+  Valves for drainage from diked areas. Sections 112.8(b){2) and 112,12(b)(2) require
appropriate drainage from diked areas using valves of manual, open-and-ciosed design.

« Drainege systems from undiked areas. Sections 112.8(b)(3) and 112.12(b}{3) require
drainage systems from undiked areas with a potentiai for a discharge fo flow into ponds,
lagoons, or catchment basins designed to retain.ail or return it to the facility.

-~ Requirements for pump transfer. Sections $12.8(b)(5) and 112.12{b){5) require that
where drainage waters are treated in more than one treatment unit and such treatment is
continuous and pump transfer is neeaed, then two “lift" pumps are provided and at least
one of the pumps is permanently installed.

4.2.2 Capital Costs Estimates

EPA developed cost estimates for providing secondary containment at faciiities with quaiified
oil-filled operational equipment and for performing integrity testing at faciiities storing less than
10,000 galions of ail. For other capitat activities, the Agency used the cost estimates develcped
as part of the previous econamic analysis.
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EPA estimates the one-time cost of impiementing secondary containment requirements at
new electrical substations at approximately $11,000-$60,000 per facility depending on the
facitity size. EPA sstimates the cost of providing secondary containment at new substations at
approximately $1,500 per stand-alone piece of equipment with ol capacity under 1,320 gations.
The unit costs of providing secondary containment were estimated based on an interview with a
specialized engineering firm that provides secondary containment to alectrical substations and
subsequent comments provided by eleciric utilities. The cost of constructing a secondary
containment structure is a one-time capital expenditure assumed to be incurred in the first year.
There is some burden associated with maintenance of secondary containment such as debris
removai, etc. EPA did not include a cost estimate far this type of activities, as the Agency
assumes that the cost for these activities 1) is embedded in the averali facility maintenance
costs, and 2) is not significant,

EPA estimates the annualized cost of conducting integrity testing at approximately $120 for
Category | facilities, $350 for Category !i facilities, $2,640 for Category !l facilities, and $§15,700
for Category IV facilities. The unit cost of integrity testing was estimated based on interviews
with several tank inspectors and engineering firms.'® The unit cost was estimated at $700,
$1,000, $3,000, and $10,000 per tank for Category |, Category i, Category ili, and Category IV
facilities. The cost of performing integrity testing could vary significantly depending on the
container type, capacity, type of ail, and other site-specific factors. For this analysis, EFA
assumes that tanks are subject to inspection and integrity testing according to industry
standards {e.g., API-653) once every 10 years. In practice, however, the inferval between
successive inspections depends on the tank and service conditions (in particular on the shell
thickness and expected corrosion rate) and can exceed 10 years. The maximum intervai
between inspections under the API-653 standard is 20 years. Therafors, in some cases,
facilities may perform integrity testing less often than every ten years. The SPCC regulation
aliows the use of environmentally equivalent measurss in tieu of inspection and integrity testing
by an outside tank inspector, consistent with good engineering practice. Such measures may
have iower operational costs. For example, for shop-built containers with a sheli capacity of
30,000 gallons or under, combining appropriate visual inspection with elevation of the container
such that all sides are visibie and corrosion is minimized, may be considered environmentally
equivaient. As a result, EPA’s analysis may overestimate the cost of integrity testing incurred
by an average facility. EPA calculated the total cost of integrity testing per facility by muitiplying
the cost for a single tank by the number of tanks per facliity.”®

Exhibit 4-2 belcw summarizes the annualized capital costs that facilities are assumed to
incur to comply with SPCC reguiations.

'S The estimate was based on the interviews with {1} Gary Boley {InterSpec, LLC, an inspection and engineering
services firm) in Fabruary 2004 and (2} engineering firms that specialize in SPCC-reiated actvities at facilities that store
o#, conducted by Abt Associates lnc in July 2008

*® The number of tanks per facility was estimated using state oil tank databases at 2, 4, 9, and 18 tanks for Category |,
il, {1, and 1V facilities, respectvely.



222

Exhibit 4-2
Estimated Annualized Capital Costs Estimates by Facllity Size

Capital Cost item § Categories i and il Category i} r Category IV
Existing Facilities

' integrity Taesting $170 $2.640 $15,700
Cther Capital $210 $800-3670 $1,630-31.880
Total 3380 $3.240-83,310 §17,300-317 800

New Facilities

integrity Tasting $170 §$2,6840 §15,700

Secondary Containment Per Faelity

with Oil-Filled Operatonal Equipment $11.000-860,000

Secondary Containmant Per Plece of

Quaiified Qil-Filled Operational $1,500

Equipment

Other Capital Costs §3,380 $40,200-343,400 $166,000-$179,000
Total * §14 580 $53,800-357,000 $193,000-$208,000

* The numbers do not add up to the iotal due to rounding. The total estimate is calcuiated based on the per-faciiity cost
of secondary contaimment and not the per-unit cost of sacondary cantainment for oil-filled operational equipment.

4.3 State Overiap

Each state has its own regulations regarging the storage, handling, and containment of oil.
in some cases, the effart required by these state regulations may be the same as what is
required by SPCC. Therefore, without taking into account similar requirements imposed by
state regulations, the cost of compliance and cost savings associated with the regulatory
changes could be overestimated. The 2002 Economic Analysis of the SPCC rule accounted for
overiap between the state requirementis and the final rule. As part of the economic analysis for
the current SPCC proposed rulemaking, EPA studied the cveriap of state regutations to
determine whether to adjust the estimate to account mare accurately for recent changes in state
requirements and/or refine the previously generated astimates. As a result of this review, the
Agency conciuded that there was non-compeliing evidence-to adjust the overiap estimate
between the SPCC proposed rule and state regulations.

4.4 Projecting Compliance Costs

EPA used the Praducer's Price Index {PP!) for 1995-2004 to inflate current costs of
compliance and project the cost savings from proposed changes to the SPCC regulation over
the next ten years. Two indices were used to adjust cost savings: the PPI for ail finished goods
and the PP! for materiais and components for construction. For cost savings comprised of the
cost of providing secondary containment or performing integrity testing, EPA used the PP! for
materials and components for construction. In other cases, for example when the cost savings
represented the entire cost of compiiance or a mix of paperwork and capitai costs, EPA used
the PP! for all finished goods. The Agency assumed that the PP{ would be constant over the
ten-year analytical period.
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4.5 Discounting Changes in Compliance Costs

Estimates for the changes in compliance costs represant ten-year average vaiues discounted
at three and seven percent’” EPA defined the ten-year period of analysis as 2005 through
2014. EPA used the following formula to calculate the present value of costs savings as of the
beginning of 2005."

Present Value= Cost: / (1+n t

where:
Cost, = Costs inyear t
r = Social discount rate (3% and 7%)
t = Year in which costis incurred {1-10)

7 These discount rate values refleci gurdance from the Office of Managemaent and Budget regulatory analys:s guidance
document, Circular A-4 (OMB, 2003}

® Catcuiation of the cresent vaiue assumes that the cost is incurred at the begmning of the year.
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5.0 Qualified Facilities

The following three sections outline proposed changes in the rulemaking, describe the
universe of affected facilities, and provide an estimate of cost savings from these changes.
Each section is devoted to a single component of the proposed rule: qualified facilities, faciiities
with quaiified oil-filled operational equipment, and facilities with motive power containers. The
cost saving estimates presented for each component are based on the estimated number of
affected facilities described in Section 3 and unit cost estimates for affected compliance
activities described in Section 4 of this repcrt,

EPA proposes to amend the Qil Poilution Prevention reguiation (40 CFR part 112) to provide
an option to allow the owner or operator of a facility that meets the qualifying criteria {(hereafter
referred to as a "gualified” facility) to seif-certify his/her SPCC Plan in lieu of certification by a
PE. EPA proposes to amend §112.3 to describe the SPCC eligibility criteria that a regulated
facility must meet in order to be considered a qualified facility. A gualified facility would be a
facility subjectto the SPCC ruie that (1) has an aggregate facility oil storage capacity of 10,000
gallons or less; and {2) had no discharges as described in §112.1{(b} during the ten years prior
to self-certification or since becoming subject to SPCC reguirements if less than ten years.
Facilities that have been subject to SPCC for less than ten years, including new facilities, wouid
need to demonstrate no discharges as described in §112.1(b) only for the period of time they
have been subject to the SPCC regulation. Seif-certified Plans would not be able to inciude
“environmentally equivalent” deviations to required Plan elemants as provided in §112.7{a}{2) or
impracticability determinations with respect to any secondary containment reguirements as
provided in §112.7(d). However, fiexibility is provided in the proposal for the security
(§112.7{g)} and integrity testing (§112.8{c}{6) and 112.12(c}(6)} provisions ¢f the rule, Facilities
with complicated operations and iower capacities may find that the current ruie offers a mare
cost-effective method of achieving compliance than the proposed option. Therefore, a qualified
facility could choose to follow the current SPCC requirements (inciuding the PE certification) to
take advantage of the flexibility offered by PE-certified impracticality determinations and
environmentaily equivalent measures.

5.1 Universe of Affected Facilities

EPA estimates that approximately 321,674 facilitiés with storage capacities below 10,000
galions would be subject to SPCC in the first year. Over the next ten years, approximately
334,513 facilities with storage capacities below 13,000 gailons would be subject to SPCC on
average. As with ai of the regulatory options considered in deveioping the propased rule,
facilities would have the choice of complying with the existing SPCC rule (as amended in 2002}
or taking advantage of the proposed change. EPA assumes that facilities would {ikely choose
an alternative requirement if (a) they met the criteria, and (b) it was less costly or otherwise
offered greater benefits than the existing requirement. EPA doses not know how many facilities
wouid meet the criteria and choose to avail themselves of the “qualified facility” options.
Therefore, EPA examined the impact of the "qualified facility” options under three scenarios: 25
percent, 50 percent, and 75 percent of Category | facilities would likely meet “qualified facility”
status and obtain regutatory refief. EPA estimated that 83,628 facilities would chocse to take
advantage of this option under the 25-percent scenario; 167,257 facilities under the 53-percent
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scenario, and 25C,88¢ facilities under the 75-percent scenaric. Exhibit 5-1 presents the
estimated number of existing and new SPCC-regulated facilities that are expected {0 meet
“‘qualified facility” criteria.

. Exhibit 5.1
Number of Existing and New “Qualified” Facillties
(10-Year Avarage)

Facility Type Number of Facilities 25% Scenaric 50% Scenario 75% Scenario
Existing 332.047 83,012 166,023 249,035
New 2.488 617 1,233 1,850
Total 334,513 83,628 167,287 250,885

The number of affected facilities under the proposed action for qualified facilities includes
farms. The total numoer of farms affected by the extension is estimated ic be approximately
144 ,608. Aithough EPA is proposing to extend the compliance dates for farms untit it
determines specific requirements for this industry, the Agency does not expect these
requirements to De more stringent than the proposed reguirements for qualified facilities.
Therefore, EPA expects farms to accrue the cost savings as much as qualified facilities from
other industries.

5.2 Compliance Cost Savings

EPA estimates that if 50 percent of the facilities complied with the alternative proposed taday
for qualified facilities that this option could reduce compliance costs by $22.5 million and $18.4
mitlion per year, discounted at 3 percentand 7 percent, respectively, EPA assumed thatthe
proposed flexibility for integrity testing wouid reduce the unit cost of testing by 50 percent. As a
rasult of the proposed action, an existing qualified facility would save the cost of PE certification
when amending the Plan. A new gualified facility would save the cost of PE ceriification when
preparing a new SPCC Plan. Both existing and new facllities are exoected to have lower costs
of performing integrity testing based cn the proposed changes. The estimated per-facility cost
savings assaciated with the proposed action is $132 for existing facilities and $2,000 for new
facilities. The cost savings for new faciiities is higher than"those for existing facilities bacause of
greater expenses associated with preparing a new SPCC Plan.

If 25 percent of facilities with under 10,000 gallons of storage capacity qualified for this
option, compliance costs wouid decrease by $11.2 million and $98.19 miilien per year,
discounted at 3 percentand 7 percent, respectively, If 75 percent of facilities under 10,000
gatllons qualified for this option, compliance costs would decrease by $33.7 million and $27.8
mijlicn per year, discounted at 3 percentand 7 percent, respectively. in addition, EPA
anticipates that qualified facdities will be able to accrue cost savings due to flexibility being
provided in site security requirements. These additional cost savings have not been guantified.

Exhibit 5-2 presents the per-facility annual cost of compliance for qualified facilities by
activity. Forthe typical axisting qualified facility, the estimated annual cost of compliance for ali
activities required by SPCC is approximately $550. For the typica! new qualified faciiity, the
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estimated totai annual costs for all activities required by the SPCC regulation is approximately
$11,100. Estimated annual costs for new facilities are higher than those for existing facilities
because of the greater expense associated with preparing the Plan and the initial operational
and capital costs. Since only facilities with total storage capacity below 13,000 galions are
expected to be affected by the proposed regulatory option, the per-facility estimate represents
the compliance cost for the typical Categery ! facility.
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5.3 Alternative Regulatory Options

As an alternative option, EPA considered a notification requirement for quaiified facilities that
have been operating for less than ten years, along with eliminating the requirement for PE
certification and providing integrity testing and security flexibility for all qualified facilities. EPA
estimates that this alternative option couid reduce compliance costs by $22.3 million and §18.4
million per year, discounted at 3 percent and 7 percent, respectively. To arrive at these figures,
EPA assumed that 50 percent of facilities under 10,000 gaiions would gqualify for this option.
EPA also assumed that the proposed flexibifity for integrity testing would reduce the unit cost of
testing by 50 percent. EPA assumed that the total burden of notification for a facility would be
three hours: one hour of managerial time, one hour of technical time, and one hour of clencal
time. If 25 percent of facilities under 10,000 galions quaiified for this option, compliance costs
would decrease by $11.2 million and $9.1 million per year, discounted at 3 percent and 7
percent, respectively. if 75 percent of facilities under 10,000 galions qualified for this ¢ption,
compliance costs would reduce by $33.5 million and $27.4 miilion per year, discounted at 3
percentand 7 percent, respectively. EPA decided not to pursue this option because it does not
differ substantively from the proposed action; an additional.notification burden was not
considered necessary.

As another alternative option, EPA considered establishing three facility-size tiers according
to SBA's recommendations, based on facility’s total oil storage capacity.”® EPA estimates that
this alternative option could reduce compliance costs by $42.9 milion and $35.0 miltion per
year, discounted at 3 percent and 7 percent, respectively. To arrive at these estimates, EPA
assumed that all SPCC-regulatec facilities with cil storage capacity between 1,320 and 5,000
gallons would take advantage of the option, eliminating the cost of preparing and maintaining a
written SPCC Plan. Additionaily, EPA assumed that all SPCC-regulated facilities with oii
storage capacity between 5,001 and 10,000 gailons would take advantage of the option and
eliminate the cost of PE certification.

EPA does not support this approach because it poses significant implementation probiems.
In particutar, the Agency believes that without the owner/operator deveioping a Plan or
documentation on how the faciity will comply ar expects to comply with the SPCC requirements,
it will be challenging for the faciiity to both meet the substantive requirements (for example, spill
notification, response and preparedness pianning, equipment maintenance, inspection and
training, seccndary containment) as well as provide documentation to the regulators that the
facility is in compliance. Additionally, EPA inspectors conducting site visits would have no
written Pian or documentation to assess the facility's effectiveness in implemaenting its spiil
prevention strategy.

EPA aisc considered twa administrative options to provide relief to qualified facilities: a
compliance date extension and a suspension of ail requirements. These options wouid not
have an impact on compliance costs, but wouid only delay expenditures at affected facilities.
EPA decided against these options because owners or operators of quaiified facilities would
remain uncartain about the timing and nature of future requirements that would apply to them.
The preferred option would set forth explicit requirements for qualified facilities that reduce

18

For datail, see "Proposed Reforms to the SPCC P | Enginear Ceartifi Reguirement: Designing a Mora Cost
Effective Approach far Smail Facities”, Jack Faucel Associates, 2004,
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campiiance costs within the current compliance date schedule. The adminisirative options aiso
waould pose additional problems related to implementation and environmental protection. An
extension wouid not expiain what qualifiad facilities that should have had a Plan as of

August 16, 2002, must do to “maintain a Plan” during the extension period. A suspension would
increase anvironmental risks from potential discharges at qualified facilities during the interim
period, due to the delayed implementation of preventive measuras. A similar situation wouid
occur under the extensian option for faciities that begin operation after the August 18, 2002
effective date of the rule.

The following table presents the estimated cost savings associated with the proposed action
and each of the alternative options considered by EPA for qualified facilities.

Exhibit 5-3
Estimated Cost Savings Associated with Considered Changes
for “Qualified Facilities”

Cost Savings {§ million)
Cption
3% Discounted 7% Discounted
Fro?osed (‘e¢}rr1:nata PE certification and provide integrity $11.2-$33.7 $5 19 - $27.6
testing flexibility)
Alternative {same as proposed action plus a notificaton $11.2 - §33.5 §913-%274
requirement)
Altarnative {SBA's tisr structure) %429 $35.0
Extension Not quantified
Suspension Not quantified
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6.0 Facilities with Qualified Oil-Filled Operational Equipment

EPA proposes to amend the Oil Pollution Prevention regulation (40 CFR part 112) to provide
a definition of cil-filled operational equipment and an optional alternative to the general
secondary containment.requirements for oil-filled operational equipment that meets gualifying
criteria (hereafter referred to as "qualified oil-filled operational equipment"). The proposal wouid
allow owners and operators of facilities with qualified oil-filled operational equipment to have the
alternative of preparing an oil spiii contingency plan and a written commitment of manpower,
equipment and materiais to expeditiously control and remove any oil discharged that may be
harmful, without having to make an individual impracticability determination as required in
§112.7(d). The owner or operator wou!d also be required to establish and document an
inspecticn or monitoring program for this qualified oil-filied operationat equipment to detect
equipment failure and/or a discharge, in lieu of providing secondary containment.

EPA proposes to add §112.7(k) to define the SPCC eligibility criterion that oil-filled
cperationa!l eguipment must meet in order {o be considered gualified oil-filled operational
equipment. Eligibility of a facility with oil-filled operational equipment would be determined by
considering the reportable discharge history from any oil-filled operational equipment. The
qualified oil-filled operational equipmant criterion specifically requires that the facility has had no
discharges as described in §112.1(b) from any ocil-filled operaticnal equipmant in the ten years
prior to the SPCC Plan certification date, or since becoming subject to 40 CFR part 112 if the
facility has been in cperation for less than ten years.

6.1 Universe of Affected Facilities

The proposed changes for qualified oil-filled operationai equipment could address such item:
as hydraulic systems, {ubricating systems {(e.g., those for pumps, comprassors, pumpjacks, and
other rotating equipment inciuding pumpijack lubrication systems}, gear boxes, machining
coolant systems, heat transfer systems, transformers, circuit breakers, electrical switches, and
other sysiems containing oil to enable operation of the devices. Due to data and time
limitations, EPA focused its econcmic analysis on the electric utility sector, Consequently, the
analysis likely underastimates the total cost savings from the proposed "quaiified oil-filled
operational equipment” action and the alternative options.

Specifically, EPA used data on the number of substations listed by each major utility
reporting to the Federal Energy Regulatary Commission (FERC).* A national estmate was
extrapolated from these data using the ratio of the megawatt hours soid by utilities to the
estimated total retail megawatt hours of electricity soid nationwide according to the EIA.

EPA estimated that the total number of new facilities with oii-filled operational equipment
would be approximately 2,040 in the first year. Over the next ten years, approximately 2,450
new facilities are expected to be added annually on average. This number underestimates the
universe of facilities affected by the proposed change, since it does not include oil-filled

20 Major regulated utiities must file FERC Form No. 1, on which uttities report information on their substations and

electrical equipment, “Majar’ is defined as having {1) one million megawatt hours or mors, {2} 100 magawatt hours of
annuai sales ‘or resaie; {3) 500 megawaft hours of annuai power exchange deliverad; or {4) 560 megawatt hours of
annual wheeijng for othars (deiiveries pius losses).
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operational equipment from other industries. Facilities with quatified ail-filled operational
equipment are expected to use a contingency pian with a written commitment of manpower,
equipment and materiais instead of secondary containment.

EPA assumed that existing SPCC-regulated facilities with qualified oil-filled operational
equipment would already have secondary containment or a determination of impracticability of
secondary containment with a confingency plan ana a written commitment of manpower,
equipment and materiais in accordance with §112.7(d). In such cases, facilities would not
benefit from this option.

EPA acknowledges that some fraction of new facilities would, according to the currant SPCC
rule requirements, provide an impracticability determination and provide a centingency plan and
a written commitment of manpower, equipment and maternals, rather than pursue secondary
containment, in these cases, the proposed action’s cost savings would be lower, since owners
and operators would only be avelding an impracticability detarmination rather than secondary
containment, EPA does notknow what fraction of facilities fails into this situation, and has
decided not to incorporate the scenario in the analysis. As a resuit, EPA's analysis likely
overestimates the cost savings to facilities in the electric utility industry from the proposed
action.

However, EPA belisves that the overall assessment of cost savings from this component of
the rule may be significantly underestimated. This is due to the omission of pctential cost
savings that would accrue to all other industries outside of electrical utilities,
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6.2 Compliance Cost Savings

EPA sstimates that this component of the proposal could reduce compliance costs by as
much as $56.7 miilion and $45.9 muljon per year, discounted at 3 percent and 7 percent,
respectively. EPA calculated cost savings based on the assumption that new facilities with
quailfied oil-filled operational equipment would save the difference between the cost of
secondary containment and the cost of preparing a contingency plan and a written commitment
of manpower, equipment and materials. EPA sstimated annual per-facility cost savings of
$9,000 to $61,000 for new facilities, depending on a facility's size and other characteristics.

The Agency recognizes, that at some facilities, owners or operators with PE-centified SPCC
Plans have made a determination that secondary containment is impracticable, and have
impiemented contingency plans and a written commitment of manpower, equipment and
materieis for the non-qualified oil-filled operational equipment. Such faciiities would not see
significant cost savings from this component of the current rule. The analysis of cost savings
underestimates the number of facilities with qualified oil-filled operationai equipment {as noted
in section 8.1}, but overestimates the cost savings for facilities that have been counted.

To assess the impact of the proposed action for facilities with oil-filled operational equipment,
EPA estimated the cost of the contingency plan and a written commitment of manpower,
equipment and materials that facilities would have an option fo develop in fieu of providing
secondary containment. A contingency pian prepared in accordance with 40 CFR 112.7(d)
would define procedures and tactics for responding to discharges of oil into navigable waters or
adjoining shorelines of the United States. The contingency plan is implemented whenever a
discharge of oil has reached, or threatens, navigable waters or adjoining shorelines. EPA
inciuded the following elements in the cost estimate for a contingency plan: emergency
response, hazard evaluation, discharge detection, and discussion of spill scenarios and plan
impiementation. The Agency estimated the total cost of a contingency plan at $4,000, which
includes the costs of paperwork-related activities such as Pian preparation and capital
investments such as equipment purchase and upgrade.

Exhibit 6-2 presents the per-facility annual cost of compliance for facilities with qualified oii-
fiiled operational equipment by activity. For the typical existing facility with qualified oil-filled
cperationai equipment, the estimated total annual cost of compliance for ail activities required
by SPCC is:

Category ! and i faciiity: 3436 per facility;
Category il facility: $900 per facility; and
Category [V facility: $2,248 per facility.

For the typical new facility with qualified oil-filled operational equipment, the estimated total
annual costs for all activities required by the SPCC reguiation is:

Category | and il facility: $17,900Q per facility;

Category i faciiity: $74.051 per facility; and

Category 1V facility:$242,182 per faciiity.

Estimated annual costs for new facilities are higher than those for existing facilities because
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of the greater expense associated with preparing the Plan and the nitiai capifai and startup
costs. Since facilities of ail sizes are expected to be affected by the propased reguiatory option,
the per-facility estimate represents a weighted average of compliance costs for Category | - IV
facilities.
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6.3 Alternative Reguiatory Options

EPA considerad limiting the proposed option by including two aiternative storage capacity
threshalds from which the owner/operator may determine the equioment or facility’s eligibitity:
{1} the storage capacity of an individual piece of oil-filled operational equipment is 1,320 gallons
or less, regardiass of the facility's total oil-filled operational equipment aggregate capacity; or (2)
the aggregate oil-filled operational eguipment storage capacity at the facility is 10,000 gallons or
less. EPA also considered regulatory options using a higher qualifying capacity for a piece of
oli-filled operational equipment {ranging from 2,640 to 5,000 galions) and for the facility
aggregate capacity of 20,000 gallons, in order to provide a greater degree of burden reduction
than the aiternative threshoids considered by EPA,

EPA decided not to propcse a threshold criterion because it believes this equipment is
unique and differant from bulk storage containers and manufacturing equipment (flow-through
process) such that the spill history atona suffices as a qualifying criterion to determine eligibility.
The Agency was aiso concerned about the limited amount of information providad in response
to the NODA.

EPA explored a three-tiered structure option in response to comments on the Notice of Data
Availability (NODA) for oil-filled operational equipment (69 ER 56184, September 20, 2004).
The option is based on a propasal put forth by the Utility Solid Waste Activities Group
(USWAG). The option would aliow an owner or aperator to define discrete units of equipment
as individual facilities and reduce requirements imposed on units with capacities iess than
20,000 galions. EPA estimates that this alternative option could reduce compliance costs by
3$17.6 million and $%4.2 million per year, discounted at 3 percent and 7 percent, respectively.

EPA assumes that 75 percent of oil-filled operational equipmant is co-iocated with larger
capacity equipment and oil storage containers that weuld require secondary containment
regardless of the proposed changes to the rule. The remaining 25 percent of equipment is
considered stand-alone. Under the alternative option, units with capacities of 1,320 galions ¢r
less would no longer be reguiated under the SPCC rule, Facilities with co-located units could
see modest cost savings due to fewer eguipment-specific recuirements for these units (e.g.,
inspection). Facilities with stand-alone units would see more significant savings.

For the purpose of the regulatory analysis, EPA assumes that half cf the facilities with
equipment with capacities of 1,320 gallons or less of oil would no longer be regulated. The
other haif would have additional oil storage capacity on-site and remain subject to the rule,
albeit at a lower compliance cost due to reguiatory relief for a portion of their equipment.
Existing faciiities woulid not see significant benefits for equipment with capacities greater than
1,320 galions and fess than 20,000 galions, since they aiready have secondary containment in
place. Howsever, new facilities couid opt for a contingency pian and a written commitment of
manpower, equipment and material and avoid the need for secondary containment for these
units.

EPA decided not to propose a threshold criterion because it believes this equipment is
unique and aifferent from puik storage containers and manufacturing equipment (flow-through
process) such that the spill history alone suffices as a qualifying criterion to determine eligibility.
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The Agency was also concerned about the limited amount of information provided in response
to the NODA.,

Although the Agency agrees that some reguiatory modifications are appropriate for faciities
containing oil-filled operational equipment, there is still a reasonabie potentiai for discharge from
this equipment and covei’age by some type of SPCC Ptan is warranted. The Agency believes
this is true even for facilities composed entirely of oil-filled operational equipment. EPA aiso
has concerns about the suggestion to ailow facility owners and operators to define each piece
of oil-filled equipment as a separate facilfity because of the potential for greater rule compiexity,
impiementation questions and confusion across the wide variety of facilities covered by the
SPCC ruie. For example, the Agency may have to define and deveiop criteria that wouid be
used by the facility owner or operator to determine which equipment is a separate facility, which
is not, and how the elements of a facility plan would address these differences. Uncertainty and
confusion about the definition of a facility could lead to a greater lack of compliance and the
potential for greater environmental harm.

EPA also considered two administrative opticns to provide relief to oil-filled cperationat
equipment: a compliance date extension and a suspension of ail requirements. These options
wouid not have an impact 0n compliance costs, but weuld only delay expenditures at affected
faciities. EPA decided against these options because facility cwners or operators wouid remain
uncertain about the timing and nature of requirements that eventually would apply to them.
Since many facilities have oil-filled operational equipment, delaying changes to these
requirements couid lead to a significant number of facilities needing fo modify their existing
Plans more than once to accommodate future rule changes. A suspension would increase the
risk of discharge at facilities with qualified oil-filled operational equipment during the interim
period, due to the delayed impiementation of preventive measures.

The following table presents the estimated cost savings associated with the proposed action
and each of the alternative options considered by EPA for facilities with oil-filled operational
equipment.

Exhibit 6-3
Estimated Cost Savings Associated with Considered Changes
for Facilities with Qualified Oii-FilledOparational Equipment

Cost Savings
Option {§ million}
3% Discounted 7% Discounted

Proposed {preparing a CP and a written commitment of
manpowar, equipment and matenals in lieu of providing $56.7 $545.9
secondary containment for alf faciittas with QFE)

Alternative (USWAG tier structure)} 3178 §142

Extensian Not quantified

Suspension Not quantified
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7.0 Facilities with Motive Power Containers

EPA proposes {o amend the Qii Pollution Prevention regulation {o exempt motive power
containers, defined as “onboard bulk storage containers used sciely to power the movement of
a motor venicle, or anclifary onbecard oil-filled operational equipment used solely to facilitate its
operation.” This definition is intended to describe containers such as the fuel tanks that are
used solely to pravide fuei for a motor vehicle's movement or the hydraulic and lubrication
operational oil-filled containers used solely for other anciliary functions of a motor vehicle. This
definition would not inciude transfers of fuel or other oil into motive power containers at an
otherwise reguiated facility, or a bulk storage container mounted on a vehicls for any purpose
other than powering the vehicle itseif, for example, a tanker truck or refueler. The definition of
motive power containers would nof inciude oil drilling or workover equipment. Spacifically, it
woutd not apply to the drilling or warkover rigs themselves; however, other earthmoving
eguipment (such as a bulldozer) located at a drilling or workover facilify would be inciuded in the
scope of the definition.

Althaugh EPA has no empirical data on the amount of such storage at facilities reguiated by
the SPCC rule, EPA does not expect that many facility owners and operators have inciuded
motive power containers in their oil storage gapacity calculations and SPCC Plans. For those
who have considered motive power storage, EPA assumes that the volume that wouid be
exempt under the proposed ruie would not represent a large fraction of the facility's aggregate
capactiy.

7.1 Universe of Affected Facilities

To identify industries that are potentially affected by motive power exemptions, EPA started
with information from industry comments to the 2002 SPCC rule. Commenters from the crop
production, forestry/logging, and utilities industries indicated that they had motive power
equipment. EPA identified additional industry groups by examining industries targeted by the
major motive powsr equipment manufacturers, Caterpillar, Deere & Company, Kubota
Corporation, Joy Global Inc., CNH Globai NV, and Terex Corporation are some of the iargest
motive power equipment manufacturers. Each comeany lists the industries targeted by their
products. EPA used these listings as the basis for classifying industries iikely to have motive
power containers. o7

EPA has no empirical data on the number of facilities with motive power containers with
cil storage capacity of 55 gallons or greater. To estimate the number of facilities affected by the
“motive power® proposed rule, EPA examined three scenarios whereby 10 percent, 25 percent,
and 30 percent of the facilities in sectors with motive power containers may be affected by the
proposed reguiatory option. EPA estimated that over the next ten years, approximately 29,000
facitities would have “motive power” oil stcrage under the 10-percent scenario; 71,600 facilities
under the 25-percent scenario; and 143,000 facilities under the 50-percent scenaric on average.
Exhibit 7-1 presents the estimated number of existing and nrew SPCC-regulated facilities that
are expected to take advantage of the proposed action.
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Exhibit 7-1

Number of Existing and New Facilities with Motive Power Containers (10-Year Average)

Facility Type Number of Facilities 10% Scenario 25% Scenario 50% Scenario
Existing 282,880 28,2586 70,6685 141,330
New 3,880 386 985 1,930
Total 286,520 28,652 71,630 143,260

7.2 Compliance Cost Savings

EPA estimates that the proposed action would reduce compliance costs by $0.92 millien
and $0.75 million per year, discounted at 3 percent and 7 percent, respectively. The main
benefit of the proposed action would be to provide greater clarity of EPA’s regulatory intent.

EPA assumed that 10 percent of the facilities in industries identifisd as having motive
power storage might take advantage of the proposed exemption. Other facilities could also
have motive power storage. EPA expects, however, that they have not considered such
storage as part of their compliance with the SPCC rule. Because EPA expscts most facilities
with motive power storage to meet the SPCC rule’s oil storage thresholds regardiess of motive
power, EPA assumes that the cost savings from the proposed exemption will be modest
(perhaps 5 percent compiiance cost savings). As a resuit of the proposed changes, existing
and new facilities with motive power containers would save five percent of the full compliance
cost. The estimated per-facility cost savings associated with the proposed action is $27.5 for
existing factities and $553 for new faciiities. The cost savings for new facilities are higher than
those for existing facilities because of greater expenses associated with preparing a new SPCC
Pian and initial start-up ana capital costs.

EPA also examined two other scenarios whereby 25 percent and 50 percent of faciiities
in industries identified as having motive power storage would take advantage of the proposed
exemption. Under the 25-percent scenario, compliance costs would decrease by $2.29 million
and $1.87 miliicn per year, discounted at 3 percent and 7 percent, respectively. Under the 50
percent scenario, compliance costs would decrease by $4.58 million and $3.74 mitlion,
discounted at 3 percent and 7 percent, respactively.

é

Exhibit 7-2 presents the per-facility annua! cost of compliance for facifities with motive
power containers by activity. For the typical existing facility with motive power containers, the
estimated total annual cost of compiiance for ail activities required by SPCC is $550. For the
typical new facility with motive power containers, the estimated total annual cost for all activities
required by the SPCC regulation is $11,068.

Estimated annuat costs for new facilities are higher than those for existing facilities
because of the greater expense associated with preparing the Plan and initial start-up and
capital costs. Since most of the facilities that are expected to be affected by the proposed
regulatory option are Category | and il, the per-facility estimate represents the compliance cost
for those facilities.
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8.0 Airport Facilities with Mobile Refuelers

EPA proposes to exempt airport mabile refuelers fram the specifically sized buik sterage
secondary containmaent requirements of §112.8(c)(2) and (11). EPA defines an airport mabile
refueler as a "vehicle with an onboard bulk storage container designed for, or used to, store and
transport fuel for transfer into or from aircraft or ground service equipment.” The generai
secondary containment requirements of §112.7(c) would still apply to these airport mobite
refueiers and to the transfers associated with this equipment. Since airport mobile refuelers are
mabile or portable bulk storage containers, the other provisions of §112,8(c} would still apply.

The Agency researched regulatory compliance of airports with SPCC raguirements for
secondary containment, and found that some airports do not have sized secondary containmant
in place. EPA found that secondary containment for mobile refueiers is not a common practice
and that mobile refuelers rarely have a designated area to park. Factors such as the land value
at many commercial airports prohibits a single, designated parking area for mobile refuelers.”
EPA analyzed potential cost savings to the industry using an assumption that new facilities
would have to provide sized secondary containment in accordance with §112.8(c)(2) and {11)
for airport mohbile refueiers. Therefore, the estimated annual cost savings consist of the
potential expenditures avoided of providing sized secondary containment for new airport mobile
refuelers.

The Agency estimated the totai number of new airports at 479 in tha first year. Over the next
ten years, approximately 535 new airports are expected to be added annually on average. EPA
assumed one to three mobile refuelers per airport,? or approximately two per airport on
average. To estimate the total cost savings, the Agency multipiied the number of new airports
by the cost of providing sized secondary containment for each airport.*® Then the Agency
annualized the total cost savings over the ten-year analytical period. EPA estimates that this
component of the proposal could reduce compliance costs by $6.43 miliion and $5.23 million
per year, discountad at 3 percent and 7 percent, respectively.

2! For detalt, see "Rasults of Research Project an Airport Engineering and Canstruction Firms”, Abt Assaciates inc

memorandum, 2004,

22 mased on Federal Aviation Administration estimates {nttp /fwww faa.gov/data statistics/y,

2 he cost of providing secondary containment is estimated at $6,500 per refueler and $13,000 per airport. insufficient
data are avaiable to differantiate cost estimaies for sized versus unsized secondary containment.
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9.0 Projected Impacts on Human Heaith, Welfare, and the
Environment

Discharges of both petroleum and non-petroleum oils into the nation's marine and freshwater
anvironments have the potential o cause damages to public heaith and welfare, and to the
environment. Discharges from SPCC facilities can occur whenever oil is handied, stored,
produced, transferred, used, or disposed. Causes of discharges inciude human error (e.g.,
overfilling tanks during transfer operations), equipment falure {e.g., deteriorated seals and
ruptured pipes or tanks), and improper storage or abandonment.

The impact of such discharges into sither the marine or freshwater environment can be
devastating in the short-term, and some of the effects may last for years or even decades.
Although studies have documented nature's ability to recover over time from the damage
caused by a large oil discharge, both the extent of biological damage caused by a discharge
and the speed of recovery depend on many factors, including: the geographic location, guantity
of oil discharged, characteristics of the area affected, weather conditions, the seascn, the type
of oil, and the nature of the response.

Physical, chemical, and hiological transformations of discharged cil begin immediately upon
introduction to marine or freshwater environments. The rate and degree of transformation
depend on several factors related to advective and spreading processes. Advection is caused
by the influence of overlying winds and underlying currents on the oil, while spreading resuits
from the interplay among the forces of gravity, inertia, friction, viscosity, and surface tension.

The toxicity of the discharge depends on oil type. Freshly discharged crude is more acutely
toxic than weathered oil because of the presence of the more toxic voiatile constituents, which
quickly evaporate or dissoive. Similarly, lighter refined products {e.g., diese! fuel and gasoline)
are more acutely toxic than crude but dissipate mare rapidly.

Depending on the location of the discharge as well as weather, some of the oil may affect
shoreline areas. Unlike ocean discharges that are dispersed by wind and wave action, oil
discharged near the shoreline typically concentrates and mixes with near-shore waters or
collects along shoreiines. As a result, wetlands, seagrass Heds, beaches, rocky habitats, coral
reefs, intertida! areas, and terrestrial ecosystems may be damaged. Cil deposited in near-shore
sediments persists longer than in ocean sediments, Oil is particujarly persistent in low-energy,
wetland habitats.*

To varying degrees, coastal marine snvironments throughout the United States serve as
breeding and nursing areas for resident and migratory species of fish and aquatic birds. Fish
can be affected through ingestion of oil or oiled prey and uptake of dissaived petroleum
compounds through the giils, or by changes in the ecosystem. Damage to fish eggs and larvae
alsc may octur. Aquatic birds, especially diving birds, are highly vulnerable to oil discharged in
coastal areas. Feathers that are coated with oil become water-logged and iose their insulating
properties. As a result, birds may drown or die of hypothermia.

s, Department of Energy, Report to Congress on Candidate Sites for Expansion of the Strategic Petroleum Reserve
to One Bilion Barreis, Office of Strategic Petroleum Reserve, March 1991, Document Number DOE/FE-0221P,
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Oil discharges may alsc disrupt the structure and function of marine ecosystems. Differential
rates of mortality resulting from cil discharges shift food web relationships. Changes in resource
availability, competition, and predation affect individual organisms. Populations of specias that
are dependent on affected prey or habitats will decline while opportunistic species may
increase. Rare species, small iocal populations, or species that are seasonally concentrated in
the impacted habitat are the most fikely {o deciine as a result of an oil dischargs.

In addition to adverse effects on fish, aquatic birds, and marine ecosystems, human heaith
may be at risk as a consequence of oil pollution of water. The main concern regarding the risk
to humans is the known carcinogenicity of several of the oil components and exposure to toxic
elements in ol through direct exposure or through oil-tainted food. Human health risks alsc
include hazards encountered by workers during cleanup operations. Additionally, oil
dischargers may impact drinking water and industrial water intakes.

The main benefit of the proposed rule is lower compliance costs for certain fypes of facilities
and equipment. EPA expects these reduced expendituras to transiate to net social benefits.
These benefits may be partially offset by potential increases in risk of oil discharges, due to less
stringent requirements compared to the existing SPCC rule. For example, owners and
operators of qualified oii-filled operational equipment thatimplement a contingency plan and a
writtan commitment of manpower, equipment and materials instead of impiementing preventive
measures such as secondary containment could see an increase in the risk of discharges. itis
reasonable to assume that any non-compliance with SPCC regulations is at least partially
attributable to tne costs of compliance. To the extent thatis true, it1s likely that by reducing the
costs of complying with SPCC requirements, this rule may induce some previously non-
compliant facilities to conform to these requirements. However, fo the extent that the rule
increases compliance by reducing regulatory costs, the risk of discharge will decrease.

The facilities that are expected to take advantage of the proposed action for qualified facilitiet
store smail amounts of i, and have demonstrated snvironmental responsibility by avouding
discharges in the past ten years. EPA has designed the proposed rule to minimize increases in
environmentai risk. For exampie, EPA is providing an option to avoid PE certification for
qualified facilities that nave no history of reportable discharges. Any decision o apply
environmentai equivalence or pursue an impractica‘gi!jty claim weuld still require PE certification.

Similarly, EPA believes that for qualified oil-filled operationai equipment the compiexity and
the nature of its use may not lend itself to traditional secondary containment methoeds for bulk
storage containers and thus flexibility is appropriate in this area and may improve compliance
with oil poilution prevention measures. Most faciliies where these units are located will have
general secondary containment that would help prevent discharges as described in §112.1(b).
In summary, aithough the magnitude of any increase in risk under the proposed rulemaking is
unclear, EPA does not believe that these changes in discharge risk are significant.
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10.0 Small Business Analysis

The Regulatary Flexibility Act (RFA) requires federal agencies to determine whether their
regulatery actions will have a significant economic impact on a substantiaj number of smalt
entities. If an agency does not or cannot certify that a proposed regulation will not have a
significant economic impact on a substantial number of small entities, it must prepare a
reguiatory flexibility analysis and examine alternatives to the proposed regulation that may
reduce adverse sconomic effects on significantly impacted small entities.

in 1996, Congress enacted the Small Business Regulatory Enforcement Fairness Act
(SBREFA), which amended the RFA to strengthen its analytical and procedurai requirements
and to expedite Congressional review of rules SBREFA amended the RFA to raference the
definition of a "small entity” found in the Smail Business Act, which itseif authorizes the Smail
Business Administration {SBA) to further define “smail business” by reguiation. The SBA's
smalil business definitions are codified at 13 CFR 121,601 and the SBA reaviews and reissues
these definitions every year.

in determining whether a rule has a significant economic impact on a substantial number of
small entities, the impact of concern is any significant adverse economic impact on smali
entities, since the primary purpose of the regulatory flexibility analyses is to identify and address
regulatory alternatives "which minimize any significant economic impact of the proposed rule on
small entities.” 5 U.S.C. 603 and 604. Thus, an agency may certify that a rule wili not have a
significant economic impact on a substantiai number of small entities if the rule relisves
regulatory burden, or otherwise has a positive eccnomic effect on alt of the small entities subject
to the rule.

The proposed revisions ‘o the SPCC rule reduce the regulatory burden on qualified facilities
and qualified oil-filled operational equipment. Qualified facilities would no fonger need a
licensed PE to certify their Plans. Faciliities that store oil solely for motive power wouid no
longer be regulated, while other facilities with oil storage in addition to motive power containers
may incur [ower compliance costs. The proposed revisions to the SPCC rule aiso allow greater
use of contingency plans with a written commitment of manpower, equipment and materiais
without requiring an impracticability determination as an alternative to secondary containment
for qualified oil-filled operationai equipment, it also allows airport mobiie refuelers to fail under a
facility's general secondary containment requirements rather than require specific sized
secondary containment. Thus, the Agency concludes that the propcsed revisions to the SPCC
rule provide regulatory relief for smalt entities and therefore, does not have any adverse impact
on small businesses.
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11.0 Key Limitations of the Analysis

One of the main limitations of the regulatory analysis is EPA’s lack of data on facilities
regulated under the SPCC rule. As menticned earlier, the rule does not include a notification
requirement and, with certain exceptions, regulated entities do not need to submit their SPCC
Plans to EPA. Without conducting a statisticaily valid survey, EPA is limited to data aiready
coilected by state or federal agencies or by proprigtary scurces. Such data are collected for
diverse purposes and are nct necessarily ideal for evaluating regutatory options, and they often
omit porticns of the regulated universe orlack sufficient detail to ascertain the impacts of
changes in certain requirements. The type of information coliected aiso varies among the
different sources. Data provided by industry organizations or individual businesses are often
anecdotal or based on surveys that are not statistically valid, and cannot be reliably
extrapolated to a larger universe. As a result of this limitation of data on regulated facilities,
EPA has had to rely on updated figures from 1996 for some industry sectors as well as federal
and proprietary sources for cther sectors. Because none of these sources give adequate detail
to evaluate the potential impacts of individual regulatory options, EPA has chosen to examine
up to three scenarios for each option to bound the range of cost savings that could occur.

in many cases, the SPCC rule provides considerable flexibility with respect to compliance
with individual requirements, deferring to the judgment cf a PE. Approaches to compliance will
depend on site-specific circumstances. For example, compliance costs vary not only on the
volume of oil storage and handled, but aiso on the types of oil at a site, the number of tanks
(and their volume), and the iocations of the taniks across a site. Given the wide range of
industries and facility sizes affected by the SPCC rule as well as geographical and climatic
conditions it is difficult to specify a realistic baseline against which reguiatory changes can be
msasured. Therefore, itis also difficult to estimate the changes that could occur under various
regulatory options.

Additional limitations to the analysis include the Agency's lack of data on the number of
affected electric utilities with oii-filled operational equipment {as well as such equipment in other
settings) and limited knowledge of actual compliance rates with current SPCC requirements.
Finally, many of the cost assumpticns used in the reguiatory analysis are based on interviews
with a limited number of PEs. itis difficult to simply assess “typical” costs when the costs of
compliance are closely related to site-specific factors. Ideally, future analyses could explicitly
account for such variability in costs.
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12.0 Conclusions

Applying both a 3 percent and a 7 percent nominal discount rate, the proposed regulatory
changes could yield compliance cost savings of $22.5 millian and $18.4 miliion for the “gualified
facility” option; $56.7 miliion and $45.9 million for the “qualified oil-filled operational equipment”
option; $0.82 million and $0.75 million for “motive power” exemption; and $6.43 miilion and
$5.23 million for airports with mobile refuelers, respectively. EPA does not believe that these
cost reductions would be offset by any significantiosses in environmental protection.

EPA acknowledges that scme industry sectors would be affected by the proposed rulemaking
more significantly than the others. For example, farms ang electric utility plants camprise a
large fraction of affected facilities. Under the proposed action for qualified facilities, farms
account for aimost 45 percent of all affected faciiities. Under the proposed action for facilities
with qualified oil-filled operational equipment, electric utilities account for most of the affected
facilities.

EPA is aware of industry concerns regarding potentiai non-compliance among certain facility
sizes or sectors, although no reliable empirical evidence exists o assess the scope and
magnitude of such non-compiiance. Even if facilities are not currently complying with the rule,
they still have already incurred the costs of meeting SPCC requirements. Facilities currently in
non-compliance are merely postponing the actual expenditures of compliance. Therefore,
facilities that are currently non-compiiant will have to make expendiiures associated with coming
into compliance.

Acknowledging uncertain and potentially misieading effects of inflation, Exhibit 12-1 presents
the annuaiized cost savings associated with each of the proposed rule changes for potentially
affected facilities, based on constant 2004 doilar values. The total estimatec impact represents
simple addition of cost savings associated with each of the proposed rule components, which
overstates cost savings by not accounting for interactions between the impacts of the different
components. The annuity value of the discounted net present vaiue over the ten-year perod of
the analysis is presented. using a real discount rate of 3% and 7%, respectively. The mid-range
cost savings is approximately §94.2 million annually.

The total net present value of the stream of cost sé\/ings is presented in Exhibit 12-2. The mid-
range estimate of the total NPV aver a 10-year period is $793 million.

Estimations of changes in expenditures by regulated entities based on an assumed leve! of
noncompiiance and cost savings from a potentiai increase in the compliance rate are included
in the economic impact analysis in Appendix |.
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Exhibit 12-1: Estimated Annual Cost Savings Associated with
Proposed Changes to the SPCC Rule (millions)

Proposed Change Annualized Cost Savings
Low-End High-End
Mid-Range
Rellef for Quatified Facilities $12.4° $24.2° $36 3°

Relief for Faclities with Quaiified

Qit-Filled Operationat Equipmant $80.6
Relief for Facilities with " " ¢
Motive Pawer Containers $0.98 32'47 $4.83
Relief for Airpart Mabiie Refuaters $6.96
ToTAL' $94.2

' The totals represent simple addition of cost savings associated with each of the proposed rule
components, which overstates cost savings by not accounting for interactions between the
impacts of the different components. The savings cover a range using a 3% and 7% discount
rate.

a) assumes 25% of smail facilities qualify and take advantage of relief
b) assumes 50% of small faciiities qualify and take advantage of relief
c)assumes 75% of small facilities qualify and take advantage of relief
d) assumes 10% of facilities are affected
e) assumes 25% of facilities are affected
)y assumes 50% of facilities are affected

Exhibit 12-2: Total Net Present Vaiue of Cost Savings Associated with
Proposed Changes to the SPCC Rule {millions)

NPV over 10-year Period Low-End High-End
7% Mid-Range 3%
Discountad | ' 9 Discounted

$563 §783 $930
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Appendix I: Alternative Economic Impact Analysis

A Rationale for Conducting Alternative Analysis

The main body of this regulatory analysis accounts for the reductions in social costs resuiting
from the proposed rule, i.e., cost savings. EPA deveioped a baseline for the analysis to assess
the change in compiiance costs associated with the proposed actions. EPA used the SPCC
rute requirements under 40 CFR part 112, as amended in 2002 (87 ER 47042), as the baseline.
Far the banefit-cost analysis, EPA assumed that the proposed ruie would not affect facilities that
are not already required o meet the standards of the SPCC rule. Therefore, EPA is freating
costs to comply with the current SPCC rule as liabilities that the reguiated entities currently have

whether or not they have actuaily made the capital expenditures to comply. in this anaiytical
construct, these firms are assumed to simply delay the expenditures for the costs they aiready
carry.

EPA does recognize, however, that there is probably some level of non-com phance with
SPCC requirements at present. Therefore, there might be some fevel of nan-compliance during
the period of analysis, ten years after the proposed compliance date of October 31, 2007.
Faciiities that are complying with existing {(bassline} SPCC requirements wouid save money
when some of those requirements are relaxed under the proposed rute. Those facilities that do
not comply with those existing requirements, however, are nat making those expenditures in the
baseline, and thus would not save any expenditures as a resuit of this rule. The purpose of this
economic impact analysis is to better understand the changes in actuai expenditures by the
regulated community, as opposed to the cost savings analyzed in the regulatory analysis.

Singe there is no reliapie empirical evidence to assess the extent and magnitude of the
current non-compliance, EPA developed an alternative scenario assuming a rate of 50 percent
non-compliance. The following section compares the estimated changes in expenditures
resuiting from the proposed regulation under the full and partial compliance scenarics.

B. Estimated Reductions in Expenditures for the Alternative Baseline

Under the full compliance scenario, anticipated reductions in expenditures would be equal to
the cost savings in the benefit-cost analysis presented in the main body of this document, in
this case, all facilities eligioie for the proposed changes in the rule are expected to take
advantage of less stringent requirements and reduce their expenditures.

Under the partial compliance scenario, anticipated reductians in expenditures would be iess
than the cost savings presented in the benefit-cost analysis. The reason for lower reductions in
expenditures in this scenario is that the fraction of SPCC-regulated facilities assumed to be in
non-compiiance would net be affected by the proposed changes, and therefore, would not be
able to lower their casts. Under a 50 percent non-compliance scenario, half of all faciiities (all
non-compliant facilities) will not have any costsavings resulting in cost savings eqgual to 50
percent of the cost savings calcuiated under the full compliance scenario. The estimated
changes in expenditures under the full and partial compliance scenarios are presented in
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Exhibit 1-1. "Using constant 2004 dollar values (see Exhibit 12-1), the mid-range estimated
annual cost savings is $47.1 milion under the partiaf (50 percent) compliance scenario.”

Exhibit -1
Estimated Reductions in Expenditures Associated with Proposed Changes to the SPCC
Rule under Full and Partial Compliance Scenarios

Reductions in Expenditures {3 million/year)
Praposed Change -
Fuil Compliance Partial {50 percent) Compliance
Not 3% % Not 3% T%
Dissounted Discounted Discounted Discounted Discounted Discounted
Relief for Quaiified
4

Faciftiss $28 5 §22.5 §18.4 $13.3 $11.3 $3.20
Relief for Facilities with Oil-
Filled Operational 367 4 $56 7 $45.3 $33.7 $28.4 $23.0
Equipment
Relief for Facifitias with

. . 54
Motive Power Containers $1.08 $0.92 $0.78 $0.54 s048 $0.38
Relief for Airpart Maobile
Refuslers §7.81 $6.43 $523 §3 81 $3.22 §2.62

' The estimates represent simple addition of cost savings asscciated with each of the proposed rule components,
which overstates cost savings by not accounting for interactions between the impacts of the different companents.

Reducing the costs of complying with SPCC requirements may induce some previously
noncompliant facilities to conform to these requirements. Increased compliance with the SPCC
requirements could resultin higher cost savings associated with the proposed changes in the
rule. EPA does not know the extent to which the relaxed requirements wouid affect overail
compliance. Forthis analysis, EPA considered the potential impacts of increasing a
hypothetical 50-percent compliance rate to 60-pergeni campliance. The following annualized
cost savings may result from a ten percent increased in compliance: $7.0 million for qualified
facilities, $12.1 miliion for facilities with qualified oii-filled operational equipment, $1.7 miilion for
facilities with motive power containers, and $2.9 million far airports with mobile refuelers. The
actual compliance level does not affect the cost savings associated with the increasad
compliance rate because the relationship between the cost savings and the compliance rate is
linear i.e., the increase in cost savings due to an incremental increase in the compliance is
constant.

cC. Ramifications of the Alternative Compliance Baseline
Faciiities that are not complying with current SPCC requirements are not providing the

concomitant ievels of environmentat protection assumed by the rule. Under the reduced
compliance baseline, therefore, any increased risks associated with reduced levels of regulation
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under the proposed rule also diminish, since there is no reduction in envirgnmental protection
for those facilities.

Facilities that are currently not complying with the ruie have experienced the benefits of
avoided compliance costs accrued during the period of non-compiiance. These cost savings
wauld further offset the current overall costs of compliance.
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2002 SPCC Rule Issue — Oil and Gas Exploration and Production -
Administrative Issues

Issue. The 2002 SPCC rule includes numerous administrative changes that, taken as a whole,
greatly expands and increases the impact of the rules on the regulated community. Some of these
changes are provided below.

Current Industry Practice and Impacts of the new rule. Many oil and gas production wells,
especially marginal wells, are significantly impacted by the new SPCC requirements. Marginal
crude oil and gas wells operate at the lower edge of profitability. The SPCC requirements could
cause some of these marginal oil and gas wells to be prematurely plugged.

Definition of Facility: There is no definition of “facility” in the old rules; however, the old rule
defined what may be included in an onshore production facility. The definition of facility in the
new rule, Section 112.7(e)(5)(1), has been expanded to define what a facility includes; however, it
does not state where the boundaries end. This will lead to various interpretations and compliance
and enforcement discrepancies between the regulated community and the EPA. The operator
should have the option of choosing how best to split up its facilities in a single field for the purpose
of writing effective SPCC plans. Additionally, operators are concerned that a field-wide SPCC plan
could lead to a requirement to prepare a facility response pian in circumstances quite different from
those envisioned by Congress in the Qil Pollution Act of 1990.

“Shoulds and shalls” changed to “musts” or “implied musts”: The old rule allowed the
Professional Engineer and/or the operator flexibility in addressing the various conditions and
situations that are encountered at oil and gas sites across the country. The 2002 rule provides
prescriptive language versus guidance language and takes away the flexibility that a Professional
Engineer and/or an operator should have to address the various site specific conditions.

Facility Drawings. In the old rules, Section 112.7(b) allowed the SPCC plan and facility drawing
to be developed in accordance with good engineering practices that were appropriate and necessary
for the site. In the new rule, Section 112.7(3) requires more detailed facility information which
does nothing to prevent spills nor does it provide a benefit to the environment. It merely increases
the cost and time for operators to include site specific details for each well.

SPCC Plan Development: Current SPCC regulations require that plans be prepared and
implemented prior to beginning operations at a facility. Previously, operators were given six
months to prepare a plan and an additional six months to implement a plan after the beginning of
operations for a new facility. Since oil and gas facilities are usually located in remote locations that
are not easily accessible, preparation of SPCC plans prior to operation of a facility will result in
production delays, additional costs and inefficiency. Once a well is drilled, time is required to test
the well and size the equipment for the production rates. The inefficiencies will result if a PE needs
to visit a site a second time after the testing and completion phase. Site visits and development of
SPCC plans after completion will delay production. In addition, the transfer of numerous facilities
from one operator to another will cause inefficiencies and delay production, if a new plan must be
prepared prior to operation of the facility by the new owner.
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Impracticability: In the old rule, Section 112.7(d) did not require specific integrity and leak testing
of bulk storage containers, valves and piping if the specified structures and equipment provided in
the rule were not practicable. Operators were required to develop a contingency plan and a written
commitment of manpower, equipment and materials to contro! and remove oil discharges. The
new rule requires specific integrity and leak testing of bulk storage containers, valves and piping if
specified structures and equipment provided in the rule are not practicable. Many tanks are located
in remote areas. This would be costly and onerous for operators to comply with this requirement.
Also, in the preamble of the new rule, there are conflicts in the text as to whether cost can be
considered if an operator decides to deviate from a particular requirement (see 112.7(a)(2),
112.7(d)).

Modification &Recertification of a Plan When There is a Material Reduction in Volume: The
production rate for oil and gas wells declines over the life of the well and typically ends up being
classified as a marginal well. As such, there are times when the production equipment located on
the facility needs to be re-sized to account for declining production. It is onerous, costly, and
unnecessary for operators to modify and recertify their SPCC plans to account for a material
reduction in the volume of oil stored at the site.

Industry Recommendations:

Definirion of facility: The EPA should clarify in the rule that every bulk storage container operated
by an operator in a geographical oil or gas field does not have to be covered by a single field-wide
SPCC plan or be considered as a single facility.

“Shoulds and shalls” changed to “musts” or “implied musts”. The EPA should revise the rule and
allow the use of “shoulds and shalls™ to return flexibility to the rule. The use of “shoulds and
shalls” prior to the 2002 rule did not negate EPA’s enforcement ability, and should have no impact
if it is used again.

Facility drawings: The EPA should consider a more streamlined approach in implementing the
SPCC requirements and focus on those facilities and equipment that truly present a significant risk
to waters of the U.S. Paperwork such as detailed facility drawings does not prevent spills nor does
it provide a benefit to the environment.

SPCC Plan Development:  The regulation should allow six months after operation begins to
prepare and implement a plan for a new facility and for acquisition of existing facilities.

Impracticability: The EPA should clarify in the rule that cost can be a consideration as long as
alternative measures are in place to address the risk. In addition, EPA should clarify in the rule that
that for shop constructed tanks, specific integrity and leak testing of bulk storage containers, valves
and piping are not required.

Modification &Recertification of a Plan When There is a Material Reduction in Volume: The EPA
should revise the rule to allow existing SPCC plans to remain in effect for an oil and gas production
facility whenever there have been equipment changes because of a material reduction in the volume
of oil stored at the site.
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2002 SPCC Rule Issue — Oil and Gas Exploration and Production
“Certain Facilities”

Issue. The 2002 SPCC rule (40 CFR Part 112) does not take into account the deminimis nature of
marginal crude oil and natural gas wells as compared to larger bulk storage facilities and refineries.
More practical and economic regulatory schemes would encourage marginal well operators to
comply while maintaining the viability of this needed resource.

Marginal oil and gas wells have unique characteristics that diminish their potential impact on the
environment i.¢. their production rates (15 barrels per day or less of crude oil or condensate and/or
90,000 cubic feet per day of natural gas) are minimal by any measure, their storage facilities are
substantially smaller, and they typically operate at lower pressures. Most of these wells are
operated by small independent producers, similar to small family farms. Because of their marginal
nature, they operate at the low edge of profitability.

The risk presented by these wells supports only a need for minimal regulation. In Oklahoma, the
National Response Center data for 2003 shows that crude oil spills to water from E&P facilities
accounted for approximately 664 barrels from production related activities. This amount is 1,03 x
10° percent (0.0000103 percent) of the overall production in the state.

The preservation of marginal crude oil and natural gas production is essential to the welfare of our
country and our nation’s energy supply. Approximately 30 percent of all of the onshore oil
produced in the lower 48 states is produced from marginal wells (I0OGCC, 2003).

Current Industry Practice. The “one size fits all” SPCC requirements do not take into
consideration of the potential risk at different types of facilities that are subject to the rule. Even the
EPA’s own studies show that existing requirements for SPCC plans and PE certification for all site:
subject to the rules do not lessen the potential for spills to occur.

Impacts of the new rule. Many production wells, especially marginal wells, are significantly
impacted by the SPCC requirements. Marginal crude oil and gas wells operate at the lower edge of
profitability, The SPCC requirements could cause some of these marginal oil and gas wells to be
prematurely plugged, due to the economics of preparing plans and constructing, maintaining, and
managing secondary containment around loading areas.

Industry Recommendations. The EPA should focus rule requirements on those facilities that
provide a significant risk to waters of the U.S. The rules should be simplified which leads to
effective spill prevention and control, and broader compliance by the regulated community.

In reference to “certain facilities”, OIPA recommended to EPA a two tiered approach (see the
proposal below). We proposed a threshold of 42,000 gallons i.e. 1000 barrels. Typically
production sites have 2-4 storage tanks. In addition to this proposal, we would recommend that
under the Tier 1 proposal, no tank on the facility would exceed approximately 300 barrels (roughly
12,700 gallons). The likelihood of all tanks at a facility failing at the same time is extremely low.
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» Tier 1: Establish an aggregate threshold storage capacity of 1,000 barrels or less for each
facility. Tier 1 would only require secondary containment around the storage tanks; however,
it would eliminate requirements for operations/process equipment and flow lines,
loading/unloading areas, integrity testing, Professional Engineer certification, and other
various requirements. No single tank would exceed approximately 300 barrels in storage
capacity. Tier 1 limits SPCC plan requirements to a one page form (which includes
operator/owner’s name, address and contact information; well name and location; size of
storage tanks; calculation method showing size of secondary containment; emergency contact
information; and signature of authorized representative of owner/operator).

» Tier 2: This would apply to wells with storage capacity greater than 1000 barrels (42,000
gallons). We believe there a numerous issues with the final July 2002 SPCC requirements that
need resolution; however, once this is complete, those requirements would apply.
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2002 SPCC Rule Issue — OQil and Gas Exploration and Production
Secondary Containment around Flow and Gathering Lines

Issue. The focus of the SPCC rule has been on storage tanks where the likelihood of a spill could
have the greatest risk of oil reaching Waters of the U.S. The change in the rule to require
containment around flowlines and gathering lines is excessive since these types of lines are not oil
storage vessels.

In addition, the containment requirements in Section 112.7(c) for exploration and production (E&P)
flowlines and gathering lines is “not practicable”. The goal of landowners, regulators and operators
is to minimize surface impact. Requiring secondary containment around flowlines and gathering
lines would cause large scale surface disturbances and environmental degradation. Finally, farmers
would simply not allow the surface disturbance associated with secondary containment around
flowlines and gathering lines in agricultural fields.

Furthermore, no data has been provided by EPA which indicates that spills from E&P flowlines and
gathering lines contributes significantly to releases to Waters of the US.

Current Industry Practice. Oil and gas producers employ a variety of construction, inspection
and maintenance practices to prevent pollution. These practices are aimed at preventing the loss of
produced oil and gas which is critical to economical operations.

Impacts of the new rule. Secondary containment for flow and gathering lines will cause
significant and unnecessary disturbance of the surrounding lands. Agricultural productivity may be
disrupted and agricultural equipment safety may be compromised. Additionally, installing
secondary containment (including double-walled piping) or retrofitting all existing flowlines and
gathering lines is cost prohibitive.

Industry Recommendations. EPA should allow operators to implement reasonable and prudent
practices to maintain flow and gathering line integrity to prevent discharges of oil to Waters of the
U.S. Oil and gas operators focus resources and effort on responsible, risk-based flow line
inspection, maintenance, and replacement spill prevention programs. EPA should clarify in the rule
that Sec. 112.7 {c) containment requirements are not applicable to oil and gas production flowlines
and gathering lines.
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2002 SPCC Rule Issue — Qil and Gas Exploration and Production
Integrity Testing

Issue. The 2002 SPCC rule requires specific integrity and leak testing of shop constructed buik
storage containers, valves and piping if the specified containment structures and equipment
provided in the rule are not practicable. The requirement to raise tanks to allow visual inspection of
the bottom (as recommended in the API lawsuit settlement agreement) is not practical because the
very act of raising the tanks compromises the integrity of the tanks.

Current Industry Practice. In the old rule, Section 112.7(d) did not require specific integrity and
leak testing of bulk storage containers, valves and piping if the specified structures and equipment
provided in the rule were not practicable. Operators conduct visual inspections and develop
contingency plans and a written commitment of manpower, equipment and materials to conttol and
remove oil discharges.

In addition, volumetric testing occurs on a frequent basis by a variety of methods including tank
gauges, tank strapping, and visual inspections in order to manage daily production. In-flow and
out-flow are monitored and fluids are balanced to maximize production of saleable product and
facilitate disposal of produced water.

Tmpact of the new rule. The EPA has removed the ability of the Professional Engineer to assess
the risk and design spill prevention measures necessary to fit the situation at a given facility.
Current production tanks are designed to rest on the ground. Raising tanks for visual inspection
‘would require them to be re-engineered and structurally modified, or a new tank would have to be
purchased. This can be very costly for wells that are considered marginally productive and operate
at the lower edge of profitability. The SPCC requirements could cause some of these marginal oil
and gas wells to be prematurely plugged. The benefit derived from this change would be negligible.

Industry Recommendations: The rules should be amended to allow the Professional Engineer and
the operator to assess the risk and design spill prevention measures necessary for the conditions at a
given site. Our recommendation is to continue visual inspections combined with current inventory
management practices.
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2002 SPCC Rule Issue — Oil and Gas Exploration and Production
Secondary Containment at Loading Areas

Issue. The change in the rule to allow the term loading “rack™ to cover a loading “area” at
exploration and production (E&P) oil storage tanks is a significant expansion of the rule, and is not
practical. Tank truck failures are relatively unknown in our industry and the risk of a discharge to
Waters of the U.S. is very low. The EPA has not provided data to support this change and it has not
identified the cost-benefit of such an expansion. Furthermore, EPA has removed the ability of the
Professional Engineer (PE) to use discretion in the decision-making process.

Current Industry Practice. E&P loading operations account for a miniscule amount of the total
time oil is in storage on an oil and gas lease versus the time the oil is stored in the storage tanks.
Generally, loading operations occur approximately once every three months and the typical loading
time is .5 to 1.5 hours. Additionally, tank loading operations are actively monitored by truck
transport personnel. Furthermore, sites are typically equipped with spill prevention devices that
were determined adequate by a PE.

Impacts of the new rule. A requirement for containment on all loading/unloading “areas” is a
change that significantly increases facility costs without any corresponding environmental benefit o1
meaningful risk reduction. The management of rainwater alone would be an unnecessary burden
operators would have to address on a daily basis. Many production wells, especially marginal
wells, are significantly impacted by the SPCC requirements. Marginal crude oil and gas wells
operate at the lower edge of profitability. The SPCC requirements could cause some of these
marginal oil and gas wells to be prematurely plugged, due to the economics of preparing plans and
constructing and maintaining secondary containment around loading areas.

Industry Recommendations. This issue was resolved in the API Settlement Agreement. EPA
should follow through and amend the rule and withdraw its interpretation of the term “rack™ to
include any “area” where oil is loaded or unloaded at E&P facilities. Based on the infrequent nature
of loading operations and the commensurate minimal risk posed by these operations, prescriptive
containment measures should not be applied to E&P loading areas. It should be the discretion of
the PE to assess the risk and design reasonable and prudent spill prevention measures as necessary.



257

2002 SPCC Rule Issue: Oil and Gas Exploration and Production
Secondary Containment around Process Equipment &
the Change from “Tanks” to *Containers”

Issue. The new SPCC rule, Section 112.1(b) includes the “use” of oil. The addition of this term
expands the rule, and now requires processing and operating equipment at exploration and
production {(E&P) sites to be considered bulk storage containers requiring secondary containment.
Leaks and breeches in heavy steel pressurized process equipment are extremely rare and present a
low risk of a release of oil to Waters of the U.S. The EPA has not presented data demonstrating
there is a significant history of documented spills of oil into Waters of the U.S. from this type of
E&P equipment.

The containment of produced fluids around fired vessels, such as heater treaters, can also represent
a serious safety hazard. Such equipment represents a source of ignition near any spilied
hydrocarbon liquids and associated vapors. Many registered Professional Engineers have advised
oil and gas operators that containment around fired vessels is ill advised and threatens the safety of
workers. The regulation, as written, takes away the opportunity for the Professional Engineer (PE)
to exercise good professional judgment.

The rule is inconsistent in regards to process/operating equipment among the different industrial
sectors. At non-exploration and production sites, it is excluded from the definition of bulk storage
containers. At E&P facilities, this type of equipment is considered bulk storage containers and
subject to secondary containment requirements.

The purpose of a heater treater is to process oil/water mixtures, not to store them. Since the oil
contained at any moment in time in process equipment (e.g. heater treater, piping, etc.) is only
flowing through the equipment on its way to storage, any accounting for the oil in that type of
equipment would amount to double-counting of that oil.

The change of “tank” to “container” has created confusion in the upstream oil and gas E&P
industry. The term “tank” is commonly used; however, “containers” are not. In addition, the
discrepancy in various sections of Part 112 creates uncertainty and allows for misinterpretation by
EPA and industry. For example, there is no definition for “container”, only “bulk storage
container”. The definition of “bulk storage container” excludes oil filled operating or
manufacturing equipment; however the definition of “facility” and “production facility” includes
“equipment”. Section 112.7(a)(3)(iii) requires secondary containment around “containers™ and
“equipment”. Section 112.9(c)(2) requires containment for the largest single “container”.

Current Industry Practice. Currently pressured and fired vessels are located both in and out of
secondary containment, depending on the specific company practices, equipment location and the
advice of PE’s certifying SPCC plans. The old SPCC rule did not provide for the inclusion of oil
that was used in oil filled equipment and treated in process equipment in the volumetric calculations
along with the requirement to provide secondary containment around these types of equipment.

Impacts of the new rule. Many production wells, especially marginal wells, are significantly
impacted by the requirement to provide secondary containment around oil filled and process
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equipment. The containment of produced fluids around fired vessels, such as heater treaters creates
a safety hazard. In addition, the rule is confusing from one section to the other which leads to
misinterpretation by EPA and industry and leads to non compliance. The rule as written takes away
the opportunity for the PE to exercise good professional judgment based on the situation at a
facility.

Industry Recommendations: The definition of “bulk storage container” should be modified as
follows:
“Qil containing equipment (i.e., heater-treaters, pumps, crankcases, flowlines, gathering
lines, etc.) whose primary purpose is “process” related, not “storage” related, is not a bulk
storage container.”

Alternatively, the definition could be changed as follows: “Bulk storage container means a
storage tank”.

In addition, the rule should be changed to allow the PE flexibility to exercise good professional
judgment based on the situation at a given facility.



259

2002 SPCC Rule Issue — Oil and Gas Exploration and Production
Produced Water Storage & Secondary Containment

Issue. The intent of the SPCC rule is to prevent and control oil discharges, not produced water
discharges. Produced water storage tanks typically contain small volumes of oil that do not
represent a significant source of oil storage. Produced water from the oil and gas exploration and
production (E&P) should be exempt from the SPCC regulations because there is a very low risk of a
significant discharge of oil to Waters of the U.S.

The EPA has not presented data demonstrating there is a significant history of documented spills of
oil into Waters of the U.S. from produced water storage tanks. In some situations, oil may
accumulate on top of produced water storage tanks (during upsets); however, the duration of the
potential exposure is minimal and should not condemn the entire tank volume.

Oil and gas exploration and production equipment used to treat produced water shouid be subject to
the wastewater exemption to the same extent as similar facilities in other industrial sectors. The
EPA has singled out oil and gas water separation facilities for an increased level of regulation while
facilities in other industry sectors using similar or nearly identical technologies and treatment goals
are allowed to be exempted from these rules.

In addition, Section 112,7{c) requires the walls and floor of the containment structure to.be
constructed so that any discharge will not escape containment before cleanup occurs. This can be
interpreted to require the containment structure be impervious vertically and horizontally. This will
be a costly and impractical expansion of the rule.

Current Industry Practice. In some instances, produced water tanks are contained within
secondary containment structures; however, this is not always the case. Operators are developing
plans and constructing costly containment structures around produced water tanks, even though
these containers present a very low risk of a significant discharge of oil to Waters of the U.S. In
addition, the old containment structure requirements are adequate, economic, and allow the operator
time to clean up the spill before it reaches Waters of the U.S.

Impacts of the new rule. The requirement to make secondary containment “impervious” will
require the containment structures at every facility to be retrofitted which will be extremely costly
for all operators. Many production wells, especially marginal wells, are significantly impacted by
the SPCC requirements. Marginal crude oil and natural gas wells operate at the lower edge of
profitability. The SPCC requirements could cause some of these marginal oil and gas wells to be
prematurely plugged, due to the economics of preparing plans and constructing and maintaining
secondary “impervious” containment around produced water tanks that contain deminimis amounts
of oil.

Industry Recommendations. E&P produced water tanks should not be considered bulk oil storage
containers and should not be subject to the SPCC regulation as they contain deminimis quantities of
oil that do not present a significant risk of discharging oil to Waters of the U.S. Equipment
containing produced wastewater should be included in the wastewater exemption to the same extent
as similar facilities in other industrial sectors. In addition, the language in Section 112.7{c) in
regards to “impervious” containment structures should revert back to the old language to prevent
costly retrofits of every containment structure on every E&P facility.
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Confidentiality Clause

Cooperative Services, Rural Development, of the United States Department of Agriculture
will treat this report as confidential 10 the extent provided for by law. This report wes
prepared for the sole use of National Council of Farmer Cooperatives. The board of
directors and management of National Council of Farmer Cooperatives may make any use
of this report they deem appropriafe.
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Preface

This report was prepared in response to a request made in December 2004 by the National
Council of Farmer Cooperatives (NCFC). NCFC asked Cooperative Services (CS) to
survey both farmers and cooperatives to assess U.S. agriculture’s fuel/oil storage and
delivery system to determine the level of awareness and potential impact with regard to the
Environmental Protection Agency’s (EPA) 2002 Spill Prevention, Control, and
Countermeasures (SPCC) regulations,

Two questionnaires to study this issue were developed with the assistance of a coalition of
agricultural associations. One questionnaire was used for fanmers and one for agricultural
cooperatives. This report analyzes the responses of over 1,700 farmers and 400
cooperatives to the aforementioned questionnaires.



263

Contents

Confidentiality CIauSE ......ccvevermoretinnn s sesscesasmnessseerssssssioteranssssnsssisssrsnsassnes i
Preface _'
COMEBILS veoeevcvovaneeeeeeeme e cessetss s e rer b b s e st en e s v e eres e e bas ek s sk sees shsna e nemsasereernesae i
EXCCutive SUIMIMNATY ....cvvviinrarmiienr st oes crosirasssosiinsssss e masssasessssmnsasoomeess iv

Introduction ...
Questionnaire Design ..
Farmer Questionnaire ........coovceveveeerers
Farmer Cooperative Questionnaire
Analysis

BiBHOZIAPHY oiiosiiii e cecstnrnisener ittt v n e e e e b st s an b ene s
Appendices
L Revised Spill Prevention, Control and Countermeasure Rule .....c.v.v.vveeene 15
1. Farmer Questionnaire, All Respondents and by Region.....cveererercrnennece
II.  Farmer Questionnsire, National Estimates by Size of Farm
OI.  Farmer QUESHOMNAILE .......ococerermucrrerrisnersscrerietntrnssaresmsses sesee st sessssniasssens
IV.  Cooperative questionnaire



264

Executive Summary

Over the course of several months two questionnaires were developed to assess U.S.
agnculturc s fuel/oil storage and delivery system. Questionnaires were sent to 1,089
agricultural cooperatives and 3,850 farmers. CHS Inc. also made the same questionnaires
avaijlable to farmers and coopcratlvcs at their annual meetmg and on their web site.

Farmer quesnonnalre summary:

1,712 farmers responded to the questionnaire.

Less than half of the respondents were aware of EPA’S SPCC regulations.
The average respondent farmed slightly over 2,000 ACTES.

Farms were made up of 10,185 parcels with a range of 1 to 100 parcels

_Average agpregated above ground storage capacity was 5,550 gallons.

_Over 74 percent of the respondents had storage of less than 5,000 gallons, farms
with less than 1,000 acres averaged less than 2,500 gallons while those over 1,000
acres averaged almost 8,000 gallons.

o _ Half of the respondents had storage in one location, the other half had over 4,100

. satellite storage Jocations that on average were 4.1 miles from the main site.

e Over 99 percent of the farmers had not experienced a fuel/oil spill in excess of

1,320 gallons.

« Cost of compliance to the SPCC rule was estimated to be $12,831 for an average

tank size of slightly over 6,700 gallons.

‘e e ® e & 9

Farmer cooperative questionnaire surnrnary:

» 387 of 1,089 cooperatives responded to the questionnaire.

s Almost 95 percent of the respondent cooperatives were aware of EPA’s SPCC
regulations.

+ The 387 cooperatives had over 41 million gallons of fuel/oil storage, or an average
120 thousand gallons.

» The cooperatives leased or rented storage tanks to farmers 31 percent of the time.

e Farms that cooperatives delivered to had aggregated storage in excess of 1,320
gallons 38 percent of the time. Only 8 percent had berms to contain spills.

¢ Cooperatives had asked to see a farm SPCC plan for about 4 percent of the farms
they deliver to.

* The cooperatives had 894 fuel/oil delivery trucks with a capacity in excess of 660
gallons. Bermed or catch basin parking for 16 percent of these trucks was available
when they were not in use.

The SPCC rule will have a substantial cost of compliance for the nation’s farmers. A total

compliance cost of almost $4.5 billion is projected. There is yery little evidence of fuel/oil
spills by farmers.
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Introduction

In December 2004 the National Council of Farmer Cooperatives (NCFC) requested the
assistance of Cooperative Services (CS) to survey both farmers and cooperatives to assess
U.S. agriculture’s fuel/oil storage and delivery system. An agricultural coalition assisted CS
with the development of two questionmaires--one to survey farmers and the other to survey
agricultural cooperatives. NCFC wanted the study to be conducted to determine the level of
awareness and potential impact with regard to the Environmental Protection Agency’s (EPA)
2002 Spill Prevention, Control, and Countermeasures (SPCC) regulations.

The July 2002 EPA SPCC final rule canght many in the agricultural community by surprise.
An ag coalition was formed to review the rule and find remedies. The ag coalition is
comprised of these members:

American Farm Bureau Federation
Agriculture Retailers Association
American Com Growers Association
CF Industries

CHS Inc.

GROWMARK, Inc.

MFA Oil

Montana Council of Cooperatives
National Grape Cooperative Association
National Association of Wheat Growers

National Cotton Council

National Council of Farmer Cooperatives
National Farmers Union

National Grange

Nebraska Cooperative Council

North American Equipment Dealers Association
Oklahoma Agricultural Cooperative Council
Southern States Cooperative

South Dakota Association of Cooperatives
Soybean Producers of Ametica

The Fertilizer Institute
USA Rice Federation
Wheat World
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Highlights of EPA’s 2002 SPCC final rule are as follows (for a more complete description of
EPA’s Revised SPCC Rule, see Appendix I, page 15):

Exempts completely buried storage tanks subject to all of the technical requirements
of the UST regulations (40 CFR Parts 280 or 281);

Exempts portions of certain facilities or any facility used exclusively for wastewater
treatment;

Establishes a de minimis container size of 55 gallons;

Establishes an aboveground storage capacity threshold of greater than l ,320 gallons

-and removes the 660 gallon threshold;

Revises the trigper for submitting information on spills at SPCC regulated facilities to
EPA. Facilities are now reguired to submit information after having 2 discharges
{over 42 gallons) in any 12-month peniod or a single discharge of more than 1,000
géllons;

Allows deviations from most rule prowsmns (with the exception of secondary
containment requirements) when equivalent environrental protection is provided;
Provides for a flexible plan format, but requires a cross-reference showing that all
regulatory requirements are met; and

Clarifies rule applicability to the storage and operational use of oil.
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Questionnaire Design

Over the course of several months, two questionnaires were developed to assess U.S.
agriculture’s fuel/oil storage and delivery system. NCFC, CHS, Inc., and the agricultural
coalition were consulted on the questions. The questionnaires are shown in appendices IV
and V (pages 21 and 22, respectively). To enhance response rates both questiommaires wetre
administered on a single page. Some of the questions on both questionnaires were similar s0
that they could be compared. :

A mailing list of farmer addresses was obtained from USDA’'s Farm Service Agency. The
list included rice, com, soybeans, wheat, and cotton farmers. From this list, a random sample
of 3,850 farmers was chosen to be surveyed.

For statistica] significance at the 95% level i confidence for any single question on the
farmer questionnaire, responses from at leasi 383 faymers were found to be needed ina
population of over 100,000 farmers. A 10 peroent response rate of farmers for the fuel/oil
storage questionnaires was expected. However, the actual rate of farmer response was 22.3
percent (858 of 3,850 farmers surveyed with several hundred additional questionnaires
arriving after the mid-March cut off date). Appendix II (page 18) shows the farmer
respondents by region. There were few differences found by region, but the regional
information is included in this report to show respondent dispersion.

CHS Inc. also made both questionnaires available on their web site. CHS Inc. introduced the
questionnaires at their annual meeting in December 2004 and encouraged both local
cooperatives and farmers to fill out questionnaires at their annual meeting or to download the
questionnaire from the CHS Inc, web site. The cooperative questionnaire was mailed to
1,089 cooperatives that had retail sales of petroleum products.

There is considerable overlap between the CHS Inc. cooperatives contacted at their annual
meeting and the 1,089 cooperatives surveyed by mail. Because of the overlap, the cover
letter to the cooperatives asked the cooperatives to ignore the questionnaire if they had
previously responded.

Farmer Questionnaire

The farmer response table is divided into a summary section of all respondents on the left
followed by four fuel-storage size classes on the right (table 1, page 4).

The first question sought to determine what numbers of farmers were aware of the rule prior
to the survey, About one-half of the farmers surveyed were aware of EPA’s SPCC
regulations,
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Unfortunately, because nearly 600 respondents in the first survey round were briefed about
the rule immediately previous to the questionnaire being administered, no conclusion can be
made from that group regarding their prior knowledge of the rule.

The farmer questionnaires administered by CHS Inc. and those administered by USDA show
a large difference in the response to question 1, prior knowledge to EPA’s SPCC rule (table
2). The CHS Ine. administered questionnaires found farmers equally aware and unaware of
the rule while the USDA questionnaires found 61 percent of the farmers had no knowledge
of the rule.

‘Tabla,z—lr\_itia! farmer questionnaires administered by CHS Inc. and USDA

CHS Inc. USDA
422)  42.41% 3321 38.89%
432  50.59% 5261 61.31%

Some breakout by farm acreage could perhaps provide insights about small versus large
business impacts. The second question was asked to determine what size farm was
represented and to base some judgments on the impacts of the ruling on small versus large
farms. The average respondent farmed slightly over 2,000 acres.

USDA reports average farm size as slightly less than 500 acres.” However, only 18 percent
of respondents to this questionnaire had farms of less than 500 acres. “About 52 percent of all
respondents (898 of 1,712) owned/operated a farm of greater than 1,000 acres. Of those 898,
31 (3 percent) possessed fuel storage capacity in excess of 30,000.gallons and 699 (78
percent) held Jess than 12,000 gallons of storage capacity.

The 1,712 respondents held farms made up of over 10,185 parcels. On average, a respondent
farmed 7 parcels, Farms holding greater than 30,000 gallons in fuel storage spanned an
average 9 land parcels. Farms holding 12,000 gallons or less spanned 7 parcels.

Farms with over 1,000 acres averaged 8 parcels. The intent of the fourth question was to
show the number of farmers, and what proportion of those surveyed, could be impacted by
the above ground storage tank rule. Almost 90 percent of the farmers had above ground
storage tanks

The fifth question was asked to determine if there is a bias regarding either the owner or the
renter being affected by the rule if directed to comply - owner versus renter. Over 92 percent
owned their own storage tanks. Almost 8 percent noted that they rented or leased their above
ground storage tanks. A few respondents commented that their rented or leased tanks held
oil,

T USDA, Agricultural Statistics 2004,
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Question 6 was asked to determine what number/percentage of farms would meet the 1,320
trigger. Over 73 percent of all respondent farms have aggregated fue) storage in excess of 1,320
gallons. Total above ground fuel storage capacity is almost 7.6 million gallons among all
respondents who farm over 2.3 million acres. On average, aggregated fuel storage capacity
above ground was 5,550 gallons. Farms with an excess of 30,000 gallons averaged 45,319
gallons, Farms with 12,000 gallons or less averaged 2,950 gallons in storage capacity.

Given that there are various thresholds being suggested by industries, breakouts by 0-1320;
1321-5,000; 5001-12,000; 12001-30,000; and over 30,000 are provided to determine how
many might be impacted at each threshold level. Over 64 percent (1,100) of respondents
have aggregated above ground fuel storage of 5,000 gallons or less. Of that proportion, over
39 percent (467 of 1,100) hold storage of less than 1,320 gallons.

Almost 90 percent of the aggregated siorage is in stationary tapks. Portable storage capacity
therefore, averaged about 10 percent of total capacity (556 gallons) among all respondents, 6.4
percent (2,892 gallons) among farms with 30,000 gallons or more of storage, and 11.9 percent
(351 gallons) among farms with 12,000 gallons or less in storage.

Question § was asked to determine what relationship if any exists between farm size and
fuel/oil storage. However, this question provides only a general reference to that
relationship. For example, it cannot speak to the various types of farm operations, 1.e., grain,
oilseed, cotton, rice, peanuts, etc.

Respondents with fuel storage capacity of less than 1,320 gallons held a combined acreage of
75,924 acres in production (3.2 percent of 2,37 million acres) or an average 684 acres per
farm. Respondents with fuel storage capacity of between 1,320 and 5,000 gallons held 38
percent of the production acreage (899,413 acres), an average of 1,462 acres per farm.

Fifty-three percent of the respondents had all storage tanks in one location. On average,
respondents with rmore than one fuel storage location had 6 satellite storage locations with
each satellite site about 4.1 miles from the main storage site. Respondents were asked to
provide the distance from the main storage to each satellite storage location for up to 4 sites.
The distance to site 1 from the main location averaged 3.4 miles, to site 2, 4.1 miles; site 3,
5.2 miles; and site 4, 7.1 miles (table 3, page 8).
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Table 3—Farms with other storage sites and distances, all respondents and storage volume
r‘ﬂ———-——'s 007 to 12,600 storage

Farmer Survay Surmary All Regpondents Leas than 1,320 slorage 11,920 1o 5,000 storage

Number Mies Nurrder Mains Nurrabar Mgy Numbgr Mins
Other storage sitas and distanca 4,174 41 37 20 2,489 4 482 5.1
Site 1 {number and gistanca) 830 3.4 108 24 anr 3.0 ©oo8 5.2
Sita 2 {humbar and distance) 346 414 3 14 158 386 €3 4.9
Sita 3 (number and distance) 177 5.2 § 2.8 71 4.5 <]
Site 4 {number and distsnce k(3] 7.1 2 3.61 28 4.3 25 6,_5‘!

12,55& o lons storage 12,001 or more storage 112,001 to 28,889 starage 130,000 or mora storage

pmdar | My Numbar Milas: Mumbor Mips Number Miiae
Other storage stes snd distancs 3,285 3.8 esg 57 550 87 330 5.8]
Site 1 (number and distance) Comz . 32 e 39 % a8 2 43
Site 2 (number and dislance) . 257 38 -] 5.4 I 52 R 1) B4]
Siie 3 {number and distance) R L S 85 8.0 s A1 ¢ 15 5.0
8 4 (number and dislanoe? 82 5.3 48 89 35 8.3/ 13 8.4

Farms With aggregated storage of 1,320 or less pallons had over 330 additional storage sites,
located 2 miles from each other on average. The storage sites increased in distance of separation
as aggregated storage increased, going from 3.6 miles for those with less than 12,000 gallons to
5.8 miles for those with aggregated storage of 30,000 or more.

Less than 1 percent of farmers surveyed (6 of 1,712) experienced a fuel/oil Spl]l in excess of
1,320 gallons " Another way of stating it, over 99 percent of the farmers surveyed d1d not have a
fuel/oil Spl]]

Less than 2.5 percent of the respondents asked a professional engineer the cost of compliance
with the SPCC rule and fewer had an estimate of the cost of compliance. Only 38 respondents
discussed the SPCC rule with a professional engineer. Of the 38, 32 provided an estimate of the
cost of compliance of the rule, Féran average tank size of 2 slightly more than 6, 700 ga.llons,
the cost of compliance of with the SPCC rule was estimated to exceed $12,800.

Farmer Cooperative Questionnaire

Agricultural cooperatives are farmer-owned business organizations that market farm products
for and supply farm inputs to farmers (such as fuel and oil). Cooperative Services, Rural
Development primarily works with farmer cooperatives. The cooperative questionnaire was
mailed to 1,089 cooperatives. It was determined that a survey for cooperatives should be
constructed and issued to see (1) the extent of compliance for cooperatives, (2) what impact the
new rule might have, and (3) to ask some questions similar to the farmer survey to validate their
responses.

The cooperative summary tables are also organized by storage capacities (table 4, page 9).
Almost 95 percent of the respondent cooperatives were aware of the SPCC rule. Unfortunately,

3 The survey did not solicit information that would indicate a widespread 2pill ar proximity to water shorelines.
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nearly 100 respondents were briefed about the rule just prior to the questionnaire being
administered at an annual cooperative meeting. No conclusions regarding prior knowledge
therefore, can be made from that group.

The cooperatives delivered fuel/oil to almost 108 thousand farms, mainly in 2 to 5 thousand
gallon delivery trucks. Trucks holding less than 2,000 gallons and over 5,000 gallons were also
used.

About 92 percent of the cooperatives had above ground storage tanks, with a total storage
capacity of over 41 million gallons, or 120 thousand gallons on average, Many of the
cooperatives (31 percent) delivered to farms that leased or rented fuel/oil storage tanks from the
cooperative, In comments given on the questionnaire, the tanks that farmers leased or rented
from the cooperative were often oil storage tarks.

Question 6 attempts to determine the number of farms to which a co-op would deliver
fuel/oil that are sufficiently large enough to trigger the oil sl:nll requirements.  Cooperatives
delivered fixel/oil to farms that held aggregated storage tanks in excess of 1,320 gallons about
38 percent of the time. Of these farms, § percent had berms in place to contain spills.

Question 8 locks at how many have 1,320 gallons in at least one location. Results from this
question may also provide data to validate similar results from the farmer questionnaire.
These farms had two or more separate storage sites about 30 percent of the time; with thie
separate sites about 3.3 iniles from the main site on average — a résult consistent with that
taken from the questionnaire administered to farmers

Respondent cooperatives asked to see the SPCC plan of about 5 percent of the farms that
they delivered fuel/oil to. For this year alone, the cooperatives saw less than one percent of
the SPCC plans of farms with aggregated storage in excess of 1 320 gallons and less than one
percent of the same farms over the last five years,

Cooperatives responded that they had 894 fuel/oil delivery trucks with a capacity in excess of
660 gallons, These trucks were parked in an area with a berm or catch basin when not in use
about 16 percent of the time.

Analysis

USDA was asked by the National Council of Farmer Cooperatives (as a representative of the
agricultural coalition) to conduct a survey of farmers and cooperatives to assess the impact of
EPA’s SPCC rule, While two questionnaires with limited questions may not fully assess all
aspects of the fuel/oil storage situation of both farmers and cooperatives, some observations can
be drawn from these surveys.

Farmers had very few fuel/oil spills in excess of 1,320 gallons. Six of 1,712 respondents (0.36
of 1 percent) indicated a spill exceeding the 1,320-gallon threshold. Such a low nurnber of
spills do not seem to justify 1,320-gallon trigger.
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If the SPCC is trying to minimize the burden of farmer compliance, several inferences can be
drawn from these questionmaires that could further reduce the farmer’s burden.

1) There is very little evidence of fiel/oil spills by farmers.

2) The maximum aggregated storage of 1,320 gallons is insufficiently smail,

Estimating the Cost of Compliance

To estimate the total burden of compliance with SPCC rule on U.S. farmers, information from
the farmer survey was expanded to 1.36 million farms." Table 5 accounts for the scope of any
impacts in a le change across farms and farm parcels in the U.S. A total of 1.36 million farms
and 4.3 million farm parcels would be affected nationally.

Table 5 — Number of farms by farm size and projected number of farm parcels
e S H AL O S 0

783,597 1,543,449

201 to 500 acres 297,247 842,435
501 to 1,000 acres 134,118 677,344
Over 1,000 acres 147,646 1,233,835
Total 1,362,608 4,297,063

Farmer survey results were expanded to provide national estimates of impacts with respect to
farm size, storage volumes, and compliance costs. Compliance with the rule is expected to
cost $4.5 billion (table 6, page 12), The cost of compliance for the SPCC rule is presented by
aggregated storage size increments because there is no direct relationship between farm size
and storage.

The burden will be greatest on small farms because 89 percent of U.S. farms are less than
1,000 acres in size Compliance cost for farms with 1,320 to 5,000 gallons aggregated
storage is projected to be $2.2 billion; 12,001 to 29,999, $960 million; and 30,000 or more,
$130 million, The total projected compliance cost is sufficiently prohibitive to warrant re-
analysis for meeting the requirements of the Small Business Regulation Enforcement
Fairness Act (SBREFA).

3 The 2002 Census of Agriculture lists 7,362,608 farms that have hasvested eropiand. The 1.3 million farms
were used instead of 2.1 million fanms also Hsted by USDA to eliminate numerous farms that are hobby or non-
commercial farms.
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Table 6—Total compliance cost, aggregated tank totals, and per tank cost of
compliance

Millions of

o " e dollars Number Dallars

Less than 1,320 galions 875,265 -

1,320 to 5,000 gallons 2,19542 329,643 6,660

5,001 te 12,000 gailons 1,202.84 96,227 12,500

12,001 to 29,999 gallons ‘963 - . 55934 - 17,217

30,000 or more galions 129.6 5,538 23,400

) Total ] ,4,490.86 487,343 9,215

1,320 to 12,000 gallons 3,398.26 425,870 7,980

12,001 or more galions 1,092.60 61,473 17,774

. Total 4,490.86 487,343 9,215

" Total cost can be found by muitiplying column two by column three,

2 Farm numbers total 1.36 million f all storage categories sre added in this column,

i.e., 487, 343 + 875,265 = 1,362,608, These are expanded numbers and can be found
in appendix Iii. :

3 Aggregated tank costs are cos! estimates to comply with the 2002 EPA final rule, These
costs would most lkely include professianal engineer costs as well as the cost of berming
and fencing. The costs would be a one time cost with additional costs incurred whenever
the tanks need to be re-inspected. The per tank costs are those reported in table 1.

Most of the respondents have other storage sites that are sei:arate from their main sites (table 7).
On average there are 2.7 other sites at 2 distance'of 4.1 miles. The number of additional sites
and distance to these sties will increase the cost of compliance to the SPCC rule.

Table 7 - Average storage capacity, number of other storage sites, and
distance to other storage sites, by farm size

Less than 200 acres 1.780 1.3 14
201 lo 500 acres 1,752 08 2.0
501 to 1,000 acres 2436 1.3 28
Over 1,000 acres 7,997 39 4.9

Overall average 5,550 2.7 4.1



277

Methods to Reduce the Compliance Burden

The data can be analyzed by three different methods to reduce the compliance burden. The
methods are: 1) by size of farms, 2) by average size of aggregated storage tanks, and 3) by least
burden to farmers.

By size of farm, 51 percent of farms have less than 2,500 gallons of aggregated storage and most
of these can be described as small farms. None of these farms would have a compliance burden
should the trigger be raised to 2,500 gallons,

The average size of ageregated storage was found to be 5,550 patlons. If the compliance trigger
was raised to 5,550 gallons, the burden of compliance would be lifted from 74 percent of all
farms and the cost of compliance would drop from $4.49 to $2.29 billion.

By least burden to fapmers, 86 percent of farms have aggregated storage lanks of 12,000
gallons or less. Cornpliance burden would drop from $4.49 biliion to §1.09 billion.

Finally, if the compliance trigger were raised to 12,000 gallons, small cooperatives could also
fall under this threshold. Seventy cooperatives or 20 percent of the respondents have 12,000
gallons or less in above ground storage capacity. Raising the compliance trigger to 12,000
gallons would also greatly reduce the compliance on farmer cooperatives.

Summary

The single objective determinant of farm compliance - the 1,320 gallons aggregated storage
trigger is not supported by the survey data. Compliance at this level not only ignores the
physical layouts of farm fuel storage but it also imposes a broad and extreme impact on the
majority of farms. Nearly 70% of all farms would have to comply, at an average aggregated
tank cost of $9,215 and a total compliance cost of $4.5 billion.

Other important factors should also be considered in the determination. In particular, factors
involving the dispersion of fuel storage tanks across several non-contiguous fields (parcels)
are critical to a representative consideration of the farmers use and storage of fuel/oil. Other
factors related to fuel storage tapk dispersal involve ~ how many sites, how much fuel is
located at each site, and distances between sites. Nearly half (47%) of all farmers surveyed
had multiple fuel storage sites on their farms — an average 6 sites per farm. Among farms
that had more than one storage site, each satellite site was an average distance of 4.1 miles
from the main site.

The dispersion of storage sites at such distances not only challenges the idea of a low
aggregated compliance threshold but also serves to highlight the impracticality of forcing
farmos to fence, monitor, provide secondary contaimment and comply with other requirements
because of the physical nature of farm fuel storage.
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Unless the aggregated storage compliance threshold (trigger) is changed'to 30,000 or more
gallons, the cost will be at least $4.5 billion. If the aggregated storage threshold is inereased
to 30,000 gallons or more, compliance cost will still be $129.6 million.
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Appendix |
SPCC Rulemaking

The discussions in the July 17, 2002 EPA final rule (at 67 Federal Register47041) on oil spill
prevention, control and countermeasures (SPCC), in addition to making some minor changes
to earlier SPCC regulations, maintain all of the requirements from earlier regulations and
require most farmers with over 1.320 gallons of petroleum products, vegetable oils and/or
animal fats to have-to comply.

Those requirements, updated over the past 30 years, are in Title 40 of the Code of Federal
Regulations, section 122.

Although a summary of the major revisions to the current SPCC rules 1s on pages 47044-50,
and actual language for the Code is found on pages 47140-52, the detailed discursions of the
requirements are on the following pages:

SPCC Plan items 47093

Security of valves, fencing, lighting 47109-10
Secondary containment 47100-3, 16-17
Integrity testing 47103-6, 11, 19

Professional Engineer certification 47084-6

The following information is from the U.S. Environmental Protection Agency’s web page,
WWW.CDA.LOV.

Revised Spill Prevention, Control and Countermeasure Rule
Introduction

On July 17th, 2002, EPA issued a final rule amending the Oil Pollution Prevention regulation
promulgated under the authority of the Federal Water Pollution Control Act (Clean Water
Act). This rule addresses requirements for Spill Prevention, Control and Countermeasure
Plans (SPCC Plans) and some provisions may also affect Facility Response Plans (FRPs).
EPA proposed revisions to the SPCC rule on three occasions, in 1991, 1993, and 1597, The
final SPCC rule addresses these revisions and became effective on August 16, 2002. EPA
published a final rule on August 11, 2004 that extended the deadlines by which facilities
must amend (or, for new facilities, prepare) and implement their SPCC Plans. The SPCC rule
can be found in Title 40 of the Code of Federal Regulations (CFR), Part 112 (Qil Pollution
Prevention)

Background of the Oil Pollution Prevention Regulation
The goal of the oil pollution prevention regulation in 40 CFR Part 112 is to prevent oil

discharges from reaching navigable waters of the United States or adjoining shorelines. The
rule was also written to ensure effective responses to vil discharges. The rule further specifies
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that proactive, and not passive, measures be used to respond to oil discharges. The oil
pollution regulation contains two major types of Tequirements: prevention requirements
(SPCC rule) and Facility Response Plan (FRP) requirements. The prevention requirements in
sections 112.1 through 112.7 were first promulgated in the 1973 SPCC regulation. Required
under the rule is an SPCC Plan that contains measures to prevent and control oil spills,
including those resultiog from human operational error or equipment failures.

Reasons for Final Changes

There were many reasons for the final changes. First, the final changes stem from the need to
clarify the language and organization of the rule, The changes comply with the Presidential
order: Tequiring that all new rules or rule amendments be drafted in plain language. The
changes reduce the mformation collection burden on the regulated community. The SPCC
changes will reduce the regulatory burden by approximately 40 percent. The changes will
eliminate duplicate regulation, exempt certain small facilities, exempt most wastewater
treatmert facilities, and require consideration of industry standards in prevention plans. The
final rule also allows an owner or operator to substitute a required measure for another
providing equivalent environmental protection, with the exception of secondary containment
requirements, The number of facilities now regulated by the SPCC rule has been reduced by
about 55,000 as a result of the changes.

General Applicability

The SPCC rule applies to owners or operators of facilities that drill, produce, gather, store,
use, process, refine, transfer, distribute, or consume oil and oil products. The changes to the
rule clarify applicability to owners or operators that use oil. The changes also allow for
tracking the scope of the rule to conform with the expanded jurisdiction of the amended
CWA. The broadened range includes waters of the contiguous zone and waters connected
with activity under the Outer Continental Shelf Lands Act or Deepwater Port Act, as well as
waters affecting certain natural resources of the United States.

Summary of the New SPCC Rule

The effect.of the final SPCC rule is expected to be positive. The revised rule reduces the
number of facilities regulated and the overall regulatory burden.

Highlights of Final Rule

« Exempts completely buried storage tanks subject to all of the technical requirements
of the UST regulations (40 CFR Parts 280 or 281);

+ Exempts portions of certain facilities or any facility used exclusively for wastewater
treatment;

+ Establishes a de minimis container size of 55 gallons;

= Establishes an aboveground storage capacity threshold of greater than 1,320 gallons
and removes the 660 gallon threshold;

« Revises the trigger for submitting information on spills at SPCC regulated facilities to
EPA. Facilities are now required to submit information after having 2 discharges
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(over 42 gallons) in any 12-month period or a single discharge of more than 1,000
gallons; ’

= Allows deviations from most rule provisions (with the exception of secondary
containment requirements) when equivalent environmental protection is provided;

« Provides for a flexible plan format, but requires a cross-reference showing that all
regulatory requirements are met; and

¢ Clarifics rule applicability to the storage and operational use of oil.

Facility Response Plan Considerations

The revisions to the SPCC rule may affect whether you need to prepare and maintain a
Facility Response Plan (FRP) or how you ¢alculate worst case discharge planning levels. In
some cases, your facility may not meet the storage capacity thresholds for the substantial
harm criteria. In other cases, you must have an FRP, but you may be able to revise the
calculations for worst case discharge planning levels.

The definitions used in part 112.2 also clarify terms used in the FRP rule. According to the
new rule, the regnlation no longer applies to the following:

« Completely buried tanks that are subject to all Underground Storage Tank technical
requirements in 40 CFR parts 280 and 281,

+ Containers with a storage capacity of Jess than 55 gallons; and

« Portions of certain facilities or any facility used exclusively for wastewater treatment.
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Appendix ll—Farmer Questionnaire

Please return this survey by United States Department of Agriculture
February 24, 2005 107 Rural Development

USDA

PO Box 16097

Arfington, VA 22215

While you are not requited to respond, your help is needed to provide dam for a study on farm fueVisil sworage. All mbuladons
and analysis will be done by USDA Rural Development and individual responses will be treated confidendally.

State where farm(s) located

1. Are you aware of the Eavironmental Protection Agency’s 2002 Spill Prevention, Control, and Countermeasures (SPCC)
regutations and the need to have an SPCC plan, sccondary containment for large tanks (like berms), certified professionat
enginesr approval, aud petiodic tank integnity testing, ec.?

ves___| Nof

2. How many acres do you farm (inciude owmed and renled or Jeased, cuntiguous or separsted acreage, etc.)

PLEASE RESPOND BY CHECKING THE APPROPRIATE ACREAGE:
Less than 200 acres 201 10 500 agres [~ 501w 1,000 acres Over 1,000 soves
L
3. If your farm has separate parcels, how many total [and parcels make up e fim? ............... NUMBER E::::]

4. Do you have above ground storage tanks for fuel/oil on your farm (fuet/oil includes liguid fuels, vegatable oil, waste oils,
and animal fatz)? YESD NO E:l

3. Do you (or the owner of rented or leased nevenge) own all or most of the fuel/oil storage tanks?
TS N[

6. What is the capacity in gallons of all your fuel/ojl storage unks lcase include all sworage tanks, ::]
55 galloa drums, and alfnl!lhar larger sy!orage 1aaks)? ... g e T GALLONS

7. How many gallons of stors Bc in Question & are in staviona and how pany

in portable tenks? STATIONARY-GALLONS POK ABLE ~GALLONS [::
8. If the cumulative above ground ik capacity =xceeds 1,320 gallons, how many acrez in the fanms that

you 0wn, Tent, o lease are in crop prod ACRES [N CROP PRODUCTION

9. Are all of your above ground fuel/oil storage tanks congregated in one location?
YESD NO :] 1fNO, how many tank sites exist? NUMBER OF TANK SITES [:]
If NQ, please continue to nex: question, I YES, please go to Question 11,

10. 1f you have above ground fuel/oil siorage tanks in separate locations from the main fueling site, how far away are they?

PLEASE RESPOND BY LISTING THE DISTANCE TO THE OUTSIDE TANK SITES FROM THE MAIN SITE
(circle the correct measure of distanco-milet or yards):

Outside lank site #1 Outside tank site %2 Outside tank site #3 Outside tank site #4
Miles or yards: Miles or yards: Miles or yards; Miles or yards:

11, Have you ever had a fuel/oil £pill on a furm that you 0wn, rent, or lcase in excess of 1,320 gallons?
YES No[_]

" 12. Have you had a professional engineer provide you cost estimates to comply with 2002 EPA final rule? I::
YESE: NO Ej I{'YES, what was the esimatc? ESTIMATED COST

Tankage size affected? SIZE
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