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S. 2686, THE COMMUNICATIONS, CONSUMER’S
CHOICE, AND BROADBAND DEPLOYMENT
ACT OF 2006 (PART I)

THURSDAY, MAY 18, 2006

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 10:15 a.m. in room
SD-106, Dirksen Senate Office Building, Hon. Ted Stevens,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. TED STEVENS,
U.S. SENATOR FROM ALASKA

The CHAIRMAN. Since we do have two panels today, I would like
to make—I have sort of a long opening statement, I think my col-
league does, too, on this bill.

This marks the first of two hearings on S. 2686, the Communica-
tions Act Reform Bill that Senator Inouye and I introduced a little
more than 2 weeks ago. The first title is the Call Home Act, pro-
viding assistance to our troops deployed overseas. And it’s now ap-
proaching 50 co-sponsors, with more than half of our Committee co-
sponsoring this bill.

The second title is the Interoperability Title, largely an effort
that Dan and I began last fall in the reconciliation bill in which
our committee voted to dedicate $1 billion for interoperable commu-
nications equipment for first responders. And this comes from the
spectrum proceeds of future auctions. Because of the Byrd Rule,
the authorization language in how the money was to be spent was
deleted from the final package, and Title II of this bill provides how
it is to be expended.

Senator McCain was instrumental in developing that proposal,
along with Senator Inouye, who proposed the idea of a strategic
technology reserve for every State. His concept has been hailed by
Governors nationwide. Senators Lott, Vitter, and Bill Nelson also
provided valuable input after their firsthand experience at and dur-
ing the response arising from Hurricane Katrina.

Senator Kerry has had some additional refinements. He will pro-
pose dealing with redundant networks. And we are committed to
working with him on that effort.

The USF title is largely patterned after three bills or amend-
ments sponsored by Senators Inouye, Burns, Rockefeller, Smith,
Dorgan, and Snowe, which many of this committee have cospon-
sored, as well as provisions introduced in the House.
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We're particularly grateful to the bipartisan members of the so-
called Farm Team, including Senators Lott, Nelson, and Pryor,
whose staffs spent hours discussing the concepts before the pen
was ever put to paper on the universal service portion.

Senators Ensign, Rockefeller, and Smith are credited with first
bringing the franchising reform proposal to our Committee, while
the House adopted a national franchising proposal. The Inouye-
Burns principles called for local franchises. In an attempt to be
consistent with their principles, the proposals we drafted main-
tained local involvement in issues from rights-of-way management
to PEG channels. There are a number of elements in that title that
still cause Senator Inouye and others some concern, which we will
attempt to address as we mark up the bill.

The White Spaces title allowing unlicensed use of vacant TV
channels for broadband is largely the product of Senators Allen,
Sununu, and Kerry. Senator McCain and Lautenberg are the prin-
cipal authors of the Municipal Broadband title, which we fused
with the ideas of Senator Ensign’s bill.

Senator Boxer first initiated the idea of addressing child pornog-
raphy in the bill, and we welcome any additional suggestions that
members have to that portion.

It is our hope that we will include a proposal from Senator Kerry
that has been referred to the Judiciary Committee. I have asked
to meet with Senator Specter this week to discuss moving the
Kerry proposal. We're also waiting for additional input from the
FBI and the Justice Department, and we will talk to Senator Spec-
ter about those, also.

The Broadcast Flag proposal was developed by Senators Smith
and Boxer, and has been endorsed by both the NAB and Motion
Picture Association. This is an element that is also very important
to the majority leader.

And I'll take the credit or blame for the Net neutrality section
that’s in our bill. It’ll be the subject of our hearing next week. Sen-
ator Inouye will chair that hearing, as I must be absent that morn-
ing. I take credit or blame for that, as I said.

As we laced together proposals made by members of the Com-
mittee from both sides of the aisle, Senator Inouye and I did not
agree upon every provision, including my Net neutrality language.
However, he did join me in cosponsoring the bill to begin this dia-
logue, and I'm grateful to him for that. So that everyone knows, we
will continue to work in a bipartisan basis on this bill.

Our initial draft, introduced more than 2%z weeks ago, was in-
tended to offer a starting point to stimulate specific legislative pro-
posals for improvement from both the members of our committee
and from industry, cities, and consumers who will be affected. It
certainly has stimulated discussion, that’s for sure.

Overall, the reaction has been very favorable. From my point of
view, dozens of groups, from the National Association of Broad-
casters to the U.S. Telecommunications Association, and from the
rural telephone companies to the Motion Picture Association of
America, have issued statements supporting titles of the bill. First-
responders, veterans groups, and military support organizations
have hailed this bill. Even the National Cable Telecommunications
Association has made a favorable comment about the legislation. At
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the same time, each has offered constructive suggestions for im-
provement, which we intend to review.

Senator Inouye and I have initiated a dialogue with Members of
our Committee. At our request, our committee staffs met together
jointly this week, and last week with every Senator’s office, Repub-
lican and Democrat, alike, on a bipartisan basis. They have gone
through the bill title by title, seeking comments, proposed changes,
and constructive criticism.

Senator Inouye’s staff wisely pointed out that some members’ of-
fices may be reluctant to raise specific concerns in front of a large
group. Others, like Senator Lott and Sununu, have unique concerns
on how the USF program would work in a rural State served large-
ly by national nonrural companies. Still others have concerns about
how the Universal Service Program would work for farmers in
States like Nebraska.

The DTV title includes specific language on border States and
possible interference from Canada and Mexico. Senators McCain
and Hutchison and Boxer are on the southern border, and Senators
Burns, Dorgan, Snowe, and Cantwell are on the northern border,
which may have unique issues that need to be addressed.

Senator Inouye and I have included some specific provisions to
address issues unique to Alaska and Hawaii because of our global
position relative to satellite coverage. We will also welcome ideas
from members on this subject so that programs to this bill from
Universal Service to franchising work just as effectively. They will
work effectively on the farm, the ranch, the fishing village, or a
1cityc,1 or even in a remote Eskimo village or a native Hawaiian is-
and.

Today, I'm asking our Committee staff to continue to meet one
on one with the members’ offices to discuss the specific proposals
and how we can craft the bill in a manner that will work through-
out the Nation. As we continue that dialogue, Senator Inouye and
I invite each of our colleagues to submit written comments on the
bill to us. Senator Inouye is preparing comments on the measure,
which I will review this weekend. We’ve blocked time to discuss his
comments in detail at the beginning of next week. And we invite
our colleagues to do the same thing, so we can be able to address
each unique concern before we get to the markup period.

Some members have suggested that the draft that was circulated
was too hard on the cities. And that’s probably a fair criticism. Our
Committee staffs have met with the cities who have outlined their
concerns in detail. And Senator Inouye and I will discuss those
issues that they have raised when we meet next week, and will at-
tempt to find a middle ground in that process as these hearings un-
fold. And we look forward to each of your suggestions today.

I want to point out, we submitted the bill that’s before us now
as a draft. It is not the final legislation. And we look forward to
the comments you will make here today.

Senator Inouye?
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STATEMENT OF HON. DANIEL K. INOUYE,
U.S. SENATOR FROM HAWAII

Senator INOUYE. Thank you very much.

Historically, communications issues have not been partisan. Posi-
tions on various issues have tended to reflect the needs of mem-
bers’ state and communities they’re in. However, whenever we con-
sider a bill as complicated and as closely monitored as the one be-
fore us, partisanship often begins to seep into the process, and I be-
lieve that we must all commit ourselves to avoid such a counter-
productive course.

After more than 40 years in the Senate, the Chairman and I are
well aware that bipartisanship is the only way to get the most dif-
ficult legislative tasks accomplished. And the task before us is as
difficult as they come.

The key elements of reform in S. 2686 will require substantial
revision if we are to pass legislation this year.

On video franchising, the measure must provide a reasonable
balance that would reaffirm the legitimate interests of local govern-
ments and support speedy entry on fair terms for new video pro-
viders. The measure should also affirm the principle Senator Burns
and I articulated earlier this year. The words embedded in the bill
do not appear to support that conclusion.

The draft bill reduces the role of franchise authority to filling out
four blanks in a form agreement and precludes local governments
from ensuring the new video operators upgrade their systems in a
uniform manner that all citizens, not just those living on the
“right” side of the street, can enjoy the benefits of competition.

Finally, while the provisions involving franchising are problem-
atic enough, this measure also includes other unrelated changes to
our communications laws that would eliminate key consumer pro-
tections regardless of whether new competition emerges or not.

Given these complexities, I am pleased that we have the oppor-
tunity to discuss these matters with our witnesses this morning. I
believe we can enact legislation this year if we narrow our focus
and get serious about what is reasonable and what can be accom-
plished.

Within the next few days, I hope to share with my colleagues
some of my ideas as to how we might reach our goals in strength-
ening universal service, preserving network neutrality, and pro-
moting greater competition in all communication markets.

The Chairman recognizes both the need for bipartisanship and
the need for further improvements to the bill. He has made very
clear his intention to produce a measure that reflects the broad
consensus of this committee, and I look forward to working with
him to accomplish this goal.

And I thank you very much, Mr. Chairman.

The CHAIRMAN. Senator Sununu was first.

Senator SUNUNU. I have no formal opening statement. I'm happy
to let others go ahead and hear from the panel.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Burns?
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STATEMENT OF HON. CONRAD BURNS,
U.S. SENATOR FROM MONTANA

Senator BURNS. Mr. Chairman, thank you very much for holding
this hearing as we get this process underway formally to rewrite
the—or change some things that we did in 1996.

I noted your statement there, that the comments and the con-
versations have picked up in the last 2 weeks prior to this hearing.
And then, I first thought, when we started putting this thing to-
gether, that this committee should adopt a new model. We’re not
happy until you’re not happy. And as we move down this—but I
noted, and I want to thank you for much for—I had a lot of interest
in universal service. We—I think we have got a—NetUSA is in this
bill, and we’re very happy about that.

Rural areas face a little bit—a different challenge than we do in
more areas, and there are some things that’s going on in the uni-
versal service that I think we should take note of because of the
changing landscape of the industry.

The Universal Service Fund remains crucial to rural America.
The day has not arrived when technology and the free market can
make affordable communications service available everywhere. As
Chairman Stevens has so aptly noted in the past, the fund is cru-
cial to keeping America on the information—rural America, espe-
cially—on the information highway, and not on the exit ramp.

Recently, radical changes have taken place in the telecommuni-
cations industry requiring Congress to take a look at revising the
Universal Fund to ensure that the law keeps pace with its chang-
ing landscape. The chairman deserves a lot of credit for introducing
such a thoughtful and far-reaching telecommunications bill. I'm
very pleased that most of the principles that I set forth earlier this
year are addressed in—hereto in this piece of legislation, especially
in regards to video franchising.

I appreciate my good friend from Hawaii, as we’ve worked on
this issue, and what he—and his recommendations and our visits
have been most fruitful, and, I think, probably will find its way to
solving that very thorny issue that it’s become.

The goal is to promote competition wherever possible. And I am
well aware of how competition for video services has grown over
the past decade. Even in rural Montana, satellite competitors, such
as DIRECTV and EchoStar. They've had a significant impact on
the marketplace. Most of—and most of our constituents can now
choose among three service providers for their video programming.
Technology has enabled cable companies to compete for telephone
customers, and telephone companies are beginning to compete for
cable and satellite television customers. You know, in 1996, we
tried to get there in that 1996 bill, and—but then, the industry
took a sharp little turn there, and we didn’t get it done. But I think
we can get it done this time.

A study by the GAO put out in March of last year shows that
cable TV rates are substantially lower, by 15 percent, in markets
where competition exists. With this in mind, we have the oppor-
tunity to bring even more competition to the marketplace, while, at
the same time, ensuring our colleagues in local government are
able to protect their interests for their communities.
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Under existing law, cable operators and telephone companies
must obtain a franchise from local governments before they can
provide cable service. The franchising process ensures that local
governments can continue to manage their rights-of-way. By taking
franchising rights away from local government, it would eliminate
them from requiring buildout requirements, offering consumer pro-
tections, and preventing economic redlining, offering their commu-
nity public, educational, and governmental programming.

But the franchising process must not be permitted to become a
barrier to entry. Our telecommunications laws are, right now—
after only 10 years, are outdated, and theyre hurting some con-
sumers in both large and small markets.

So, I look forward to these hearings, and I look forward to work-
ing with the rest of my colleagues on this committee as we fashion
this piece of legislation. And it is a very important piece of legisla-
tion for the telecommunications industry in this country.

And I thank the Chairman.

The CHAIRMAN. Senator Pryor?

STATEMENT OF HON. MARK PRYOR,
U.S. SENATOR FROM ARKANSAS

Senator PRYOR. Thank you, Mr. Chairman.

I really just wanted to say thank you to the Chairman and Co-
Chairman for all your hard work in this legislation. I know that
you two have spent hours and hours of time, as well as your staffs,
countless hours of time in pulling this together. I think it’s a very
good start. Obviously, we need to look at it, and I'm sure we’ll have
some amendments or some suggestions as we go through it. But I
look forward to working with both of you and trying to get this
done.

Thank you.

The CHAIRMAN. Thank you very much.

Senator DeMint?

STATEMENT OF HON. JIM DEMINT,
U.S. SENATOR FROM SOUTH CAROLINA

Senator DEMINT. Thank you, Mr. Chairman and Co-Chairman.

And, Mr. Chairman, as I have expressed to you before, I'm very
grateful to you and your staff for the leadership that you've dem-
onstrated by getting the Communications, Consumer Choice, and
Broadband Deployment Act put forward.

I'm very pleased that Senate Bill 2686 streamlines the video
franchising process. Video franchising laws, while important in the
early stages of cable TV development, are now a troubling monop-
oly legacy. They allow for excessive State and local regulations that
are fracturing markets and delaying the deployment of new tech-
nologies.

Earlier this week, the South Carolina legislature came one step
closer to joining the ranks of Texas, Kansas, Indiana, and Virginia,
passing a bill for statewide video franchising. I think the move to-
ward franchise reform at the State level shows that something
needs to be done here at the Federal level as soon as possible.

I'm less pleased with the Universal Service Fund section of the
bill, because it expands the USF without addressing the needed re-
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forms on the distribution end. I believe that universal service sub-
sidies play a critical role in bringing communications service to
rural, high-cost areas, but in a communications industry that is
growing more fiercely competitive each day, Congress should really
struggle to keep Universal Service Fund minimum, because, fun-
damentally, USF has been set up to help narrowly defined groups
at the expense of consumers, as a whole.

Moreover, the Universal Service Fund price manipulations and
price averaging distort competition. It doesn’t make sense to sub-
sidize two companies in a rural area to compete against each other.

Equally problematic is dedicating the subsidy to only one favored
provider, which makes it highly unlikely that a second provider
will ever want to compete with the established favorite. In either
case, universal service subsidies hurt rural consumers, because,
while they appear to keep prices artificially low in rural markets
in the short term, they make these markets less attractive to new
entrants in the long term.

While the legislation does include some good reforms to USF,
such as broadening the base of contributions, it does not address
the existing rate-of-return regulation, which delivers no incentives
for rural incumbents to provide the best service to the customers
at the lowest price. In fact, it actually discourages efficiency and
the deployment of the best technology.

Because of the cost to consumers, as a whole, and the economic
distortions USF creates, I think it is important that Congress not
expand it until it is truly reformed. The fund should be designed
so that each dollar is invested as wisely as possible, it is fair to ev-
eryone who pays in, and it has an effective auditing system in
place to promote accountability and punish abuse.

Again, Mr. Chairman, I thank you for bringing this bill forward.
I yield back.

The CHAIRMAN. Senator Ensign?

STATEMENT OF HON. JOHN ENSIGN,
U.S. SENATOR FROM NEVADA

Senator ENSIGN. Thank you, Mr. Chairman. I applaud your ef-
forts on this bill and appreciate the co-sponsorship of Co-Chairman
Inouye.

I think this is an incredibly important piece of legislation. Let me
just lay out a few principles.

Video is what the public is wanting, wanting more choice in
video, wanting more price competition in video, more services. And
that really is what is going to drive the broadband buildout in the
United States. And that’s the purpose—the most important pur-
pose for me in this legislation is to make America more competitive
in the world, as far as broadband deployment is concerned. And I
think that this legislation will go a great deal of the way toward
encouraging more and more broadband buildout. There are a lot of
obstacles right now to folks getting the financing. If the incentives
aren’t there, the financing won’t come. And with 33,000 different
local cable franchise authorities and different rules, it’s very dif-
ficult for competition to break into the marketplace. And as we’re
seeing the video deployment—I'll use Fallon, Nevada, as a good ex-
ample. A little local community is taking fiber all the way to the
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home in their new builds. Well, what’s the incentive for them to
take fiber all the way to the home? It’s so that they can take video
services, IPTV, to the home to be able to compete with the cable
companies and the satellite companies. And if we’'re seeing there’s
an economic incentive for a small community to do it, obviously
there’s going to be an economic incentive for the phone companies
to compete with satellite, cable, and even the power companies.
And that’s the idea, the more competition, the more there is room
out there for people to improve their networks constantly. Cable
has to constantly improve their networks. Phone companies, every-
body, will have to constantly improve the type of services and the
type of networks that they have.

Now, Mr. Chairman, the cities have obviously given a lot of
pushback on the legislation from the beginning, but I think that
you have addressed two of the major problems that the cities had
with this bill—first of all, that you guarantee the full 5 percent
franchise fee that they receive, but you also did an additional 1
percent for institutional networks and public, educational, and gov-
ernment channels. I think this is probably a little too much, on the
1 percent, but certainly the cities should be pleased with this piece
of the legislation.

Local governments also need to remember that every customer
that leaves satellite and switches to this new IPTV service, this is
new revenues for the cities, because satellite customers don’t pay
the 5 percent franchise fee.

You've also expanded the powers of local governments to manage
the rights-of-way by adding the following items the cities can re-
quire of the carriers: payment of bonds, providing security funds,
letters of credit, insurance, indemnification, penalties for failure to
address these issues, and liquidated damages for violations.

By addressing these key concerns from cities, you have given
them their top asks. I know that there are still some at the local
level that want to keep their power, that they want to keep control.
But in today’s day and age, we no longer have monopolies. In this
highly regulatory environment, we need to take off that regulation
so that market forces can be at play, so that consumers, in the end,
benefit.

We focus on the consumers here. What were local cable franchise
authorities put in place for? They were put in place to protect the
consumer. There is nothing that protects the consumer better than
competition. The more competition, the better off the consumer is
going to be for prices, for service, virtually everything that you can
think of. And that’s what this bill does, it brings more competition
to the marketplace. And that’s why I think it is so important that
we pass this legislation, and that we don’t let politics get in the
middle of delaying this legislation. The sooner that we can get this
legislation in place, work out the differences between the House
and the Senate, pass it, and get it signed into law this year, I think
that America is going to be much better off, and we’re going to
have a lot more network capacity out there, a lot more broadband
brought to rural communities and across the United States.

And one final comment. While I may have some differences in
the way that we do this Universal Service Fund, there is no ques-
tion in my mind that this piece of legislation, without the Uni-
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versal Service Fund, would do more for rural customers in getting
them broadband than all the money you could ever pour into the
Universal Service Fund.

So, Mr. Chairman, I appreciate the legislation that’s before us
today. I look forward to hearings on it, and look forward to mark-
ing up the bill.

The CHAIRMAN. Thank you very much.

Senator Bill Nelson?

STATEMENT OF HON. BILL NELSON,
U.S. SENATOR FROM FLORIDA

Senator BILL NELSON. Thank you, Mr. Chairman. Mr. Chairman,
I just want to make six points.

I think it’s very necessary that we proceed, in a bipartisan fash-
ion, in working together to craft a bill.

Things have changed significantly since 1996. It’s now time to
spur vigorous competition, lower prices, and broadband choices for
all, including the rural and the poor.

Third, it’s time for streamlined video franchising. That’s why I
support this.

Fourth, this bill does well for the telephone companies and cable.
It tries to strike a level playing field.

Fifth, this bill does not protect the cities. And that concerns me.

And, sixth and finally, on the Universal Service Fund reform, I'm
wary of any contribution mechanism that is based on phone num-
bers. That would amount to a regressive tax, and it could hurt low-
xszolume users like senior citizens, of which we have plenty in my

tate.

Thank you, Mr. Chairman.

The CHAIRMAN. We have a few right up here.

Senator Ben Nelson?

STATEMENT OF HON. E. BENJAMIN NELSON,
U.S. SENATOR FROM NEBRASKA

Senator BEN NELSON. Thank you, Mr. Chairman.

I, too, am pleased that you have scheduled this hearing for today,
and that these discussions will be on very important communica-
tions issues that are—must be addressed.

They’re important policy decisions that deserve full debate. And,
of course, I think these hearings are crucial in ensuring that we,
as a committee, can, as my colleague from Florida said, get bipar-
tisan consensus. If we can develop a bipartisan consensus in this
committee and get a bill out, then we do have an opportunity to
get something on the floor. If we fail to get something on a bipar-
tisan basis, I don’t see how we can ever hope to be successful as
we move things forward on the floor.

Now, first, as it relates to video franchising, I support stream-
lining the video franchising process so it will encourage competition
in the video market. I believe it’s always in the best interest of con-
sumers when we facilitate competition at every rational level. And
I also believe it’s important that we facilitate that—as we facilitate
it, we provide for local control, where it’s necessary and reasonable,
to protect consumers. So, I am concerned about making sure that
we do what we can to protect local interests.
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And I look forward, today, and others—other discussions—to ex-
ploring where that balance should be struck with the witnesses
today. I think there is a question about how you do strike that bal-
ance.

And as for universal service, it’s obviously an enormously impor-
tant program for my State, and I know for any State that has a
significant rural population or a particularly broad expanse of area.
In the past 10 years since the last major telecommunications bill
was passed, universal service has been an important catalyst for
deployment of communication infrastructure in rural areas of this
Nation. It’s ensured rural access to telephone services at rates
similar to urban areas, and it’s contributed toward making commu-
nications affordable for schools, libraries, and rural healthcare pro-
viders. And it must, in fact, continue to do that.

So, the stability of this Universal Service Fund that’s—it’s being
challenged by changes in technology, and we must reform the con-
tribution base to ensure its viability.

So, thank you very much, Mr. Chairman, for holding this hear-
ing. I look forward to the testimony and the opportunity to learn
more from our witnesses.

Thank you.

The CHAIRMAN. Thank you very much.

Senator Lautenberg?

STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM NEW JERSEY

Senator LAUTENBERG. Thanks, Mr. Chairman.

We are engaged in quite a process here, and I hear my colleagues
discussing bipartisanship and the interest that we have in achiev-
ing that kind of a standard. And I agree. But I wonder, Mr. Chair-
man, if, with the timeline that’s prescribed here now, whether we
can get to all parts of this very important, and very large, by the
way, piece of legislation and still maintain a bipartisan spirit.

And I think it’s great that new companies are poised to enter the
television markets. Competition, it’s been said by others, is one
way to be sure that the consumer can get the best price and the
best quality.

Verizon, in my State, has already announced plans to serve al-
most 150 communities. And competition will not only mean the
lowest rate for consumers, but it’ll mean more choices. People will
be able to get video, voice, and data services from the source that
best suits their needs. But we shouldn’t rush into setting up new
rules without maintaining a level playing field for companies and
ensuring the best interest of the consumers.

The Communications Act required that cable companies must be
responsive to the needs and interests of the local community. And
these words might not carry much legal weight, but the idea be-
hind them is important—and critical, I think. Local governments
are usually in the best position to determine the specific needs of
residents in their communities, and especially in matters regarding
utilities and services. And we need to be careful about usurping
local rights, including the right to negotiate franchise agreements
with television providers. Local governments have expressed seri-
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ous concerns with this draft legislation. And we've got to address
these concerns.

Companies that are just entering the video market would like to
circumvent local agreements by signing a national pact, but that
could give them an unfair advantage over their competitors, espe-
cially if they’re allowed to cherry-pick the most lucrative part of the
market.

And I also note that many States are stepping in to create state-
wide franchises. And such legislation appears on the fast track in
my home State of New Jersey.

The New Jersey bill, which Verizon supports, would speed com-
petition while maintaining local control. It would also ensure wide-
spread competition by requiring buildout to the 60 most densest
towns, within 3 years. This statewide bill could be more beneficial
to my constituents than the Federal bill we’re presently consid-
ering.

We also, obviously, have in mind the Universal Service Fund.
The Fund is growing. It stands at $7.1 billion today, compared with
just $1.7 billion, 9 years ago. So, we've got to make sure that this
fund doesn’t grow out of control. And we want to be certain that
it remains financially viable. And though New Jersey is not consid-
ered rural in very much of its borders, the fact is that I have sup-
ported Essential Air Service and other services that are required
for communities that are at distant places.

One Universal Service Fund program is especially important to
my State, and that is the schools and libraries fund, otherwise
known as the E-Rate Fund. This fund is vital to thousands of
schools and libraries throughout America. It provides discounts for
telecom services, internal connections, and Internet access, ena-
bling millions of schoolchildren and library patrons to gain access
to important communications.

So, I certainly support increased oversight on all of the universal
service funds. But E-Rate has got to remain a national commit-
ment.

And, Mr. Chairman, once again, I thank you for bringing this bill
up. But I urge that we have sufficient time to study this bill and
have a good, honest debate.

And I thank you very much.

The CHAIRMAN. Senator, I'd point out we’ve had 15 hearings on
this bill before this date. This is not the first hearing.

Senator Dorgan?

STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

Senator DORGAN. Mr. Chairman, thank you very much.

This is a complicated set of issues, and I think there is always,
and will always be, a tension between competition and concentra-
tion. All of my colleagues have talked about competition. There is
a natural, inevitable tension between competition and concentra-
tion.

I was here in 1996 when we rewrote the Telecommunications
Act. The plum at that point was to allow the regional Bells to get
into long distance. That was the big plum. Long distance is largely
now a giveaway item. The proposition was, if we allowed them to
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get into long distance, we would do that on the basis that they
would compete with each other for the local exchange. They didn’t
have much of an appetite to get involved in competition, one to an-
other, so they didn’t actively compete in the local exchange. And,
again, some years later, now long distance is pretty much almost
given away. Not completely, but it doesn’t have the value it was
described as having 10 years ago.

The major activity in the past 10 years has been merger activity.
We now come to this table with both cable and also the telephone
companies—having merged with some very large companies. With
tens and tens of billions of dollars at stake, many of these compa-
nies are betting their companies on the future. None of us quite
know what the future will be, or how technology will evolve. The
cable companies bring video into the home. They now want to bring
telephone into the home—telephone service. The telephone compa-
nies bring telephone service into the home. They now want to bring
cable into the home. Both of them want to have opportunities to
steer people to the Internet.

As they do that, my interests are, What is going to best
incentivize the buildout of broadband, yes, to rural areas? I don’t
share my friend from Nevada’s assessment that competition will in-
evitably provide robust opportunities in rural America. Didn’t hap-
pen with electricity. It didn’t happen with telephone service. Won’t
happen with broadband buildout.

The free market system, in my judgment, needs some regulation.
We need some plans and guidance on how we’re going to accom-
plish what our intentions are with this.

And so, universal service—I'm very interested in rural universal
service. I'm interested in the competitive forces that will build out
whatever it can build out. But I know that the buildout will always
go to where the income stream is most generous to support the
buildout first. And areas that will remain last will become part of
the digital divide unless we have approaches here in this markup
that decide the direction that we want and the structure that we
want for it, which includes some regulation.

I will be concerned about an issue called “Internet freedom.”
Some call it “Net neutrality.” The open architecture of the Internet,
I think, is very important. And we’ll have some amendments, I as-
sume, and some discussion, about that issue. It’s complicated. No
question about it. But I think Internet freedom is very, very impor-
tant.

The universal service issue and the Universal Service Fund is
very important to me. Senator Smith and I have introduced a piece
of legislation on that.

So, there are a lot for us to do here. And I know that the stakes
are very, very big. I just finished reading a book about one com-
pany that bet its future, and lost. It actually—its name is still
around, but—you know, they’re—companies are making very big
wagers on the future. They have about as much clarity about the
future as we have. We don’t know what technology is going to exist
5 years from now, or what the future’s going to hold.

I was just thinking, in 1998, guys named Larry and Sergey actu-
ally moved from their dorm room to a garage of a neighbor with
a garage door opener. That was their—where their business moved.
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That was January 1998. Their business is now worth more than
General Motors, Ford, and Coca Cola combined, $120 billion. It’s
called Google.

Well, that didn’t exist in 1996, when we rewrote the Tele-
communications Act. I don’t know what the future’s going to be. I
think we ought to be legislating, we ought to be thinking about
this, working on it seriously. I will be someone who wants us to go
in a methodical, thoughtful way that gets it right. ’'m much more
interested in getting it right than I am in speed this summer.

And so, Mr. Chairman, thank you, and thank the Ranking Mem-
ber, for laying out a series of issues for us to begin chewing on. And
my hope is that, when we get through with all this, we will have
advanced the interests of the entire country to have better tele-
communications, broader access across the entire country.

The CHAIRMAN. Senator Boxer?

STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM CALIFORNIA

Senator BOXER. Thank you, Mr. Chairman.

And I'd like my full statement to be placed in the record, and I'll
summarize it, if I might.

The CHAIRMAN. Yes, ma’am.

Senator BOXER. Thank you.

[The prepared statement of Senator Boxer follows:]

PREPARED STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR FROM CALIFORNIA

Mr. Chairman, thank you for holding this hearing on the “Communications, Con-
sumer’s Choice, and Broadband Deployment Act of 2006.” It is an aggressive bill
that attempts to address many contentious communications issues.

The bill would fundamentally change the way telephone, cable, and satellite com-
panies are regulated. And have a tremendous impact on the technology and media
industries.

It also would radically alter cities’ and municipalities’ regulatory authority over
the distribution of video and broadband services in their communities and limit
their ability to provide consumer protections to their residents.

Because of the reach of this bill, I am very interested in hearing the opinions of
the experts on today’s panel.

We are dealing with services that affect the daily lives of every American—their
telephone, cable television, and Internet access. The industries that provide these
services are drivers of the U.S. economy.

Any changes to the way they are regulated should be well thought out and based
on sound policy choices.

I have always supported legislation that promotes competition, encourages eco-
nomic growth, and protects consumers. I think that we all can agree on those prin-
cipals.

Unfortunately, I have serious concerns that the bill as drafted will not achieve
those goals. I look forward to working with my colleagues on the Committee to ad-
dress the important issues raised in the bill.

Senator BOXER. Mr. Chairman, thank you for holding this hear-
ing on Communications, Consumer’s Choice, and Broadband Act of
2006.

This is a very aggressive bill. It attempts to address many con-
tentious issues that impact all our states. But I have to believe,
after looking at all the various parts that you deal with, it’s a tre-
mendous impact on my home state. So, I also want to proceed in
a deliberate fashion, be very careful that we don’t have unintended
consequences, because the bill would fundamentally change the
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way telephone, cable, and satellite companies are regulated. It
would also radically alter cities’ and municipalities’ regulatory au-
thority over the distribution of video and broadband service, and
limit the ability of locals to provide consumer protection.

And T also would like to pick up on something Senator Dorgan
said. You know, the statement that was made by Senator Ensign,
I thought quite eloquently, that the way he wants to protect con-
sumers is—for competition to rear ahead—is very good, in theory.
But, in practice, as you look at that, and you step over the local
communities, it could have a very adverse impact. I could tell you
this, because we deregulated electricity in our State, much to the
chagrin of consumers, who revolted against what had happened. It
did not work out right, and it opened up the door to Enron. And,
at the end of the day, people are just having to cut back on every-
thing else they do in life in order to pay for their electricity.

So, for me, I would be very cautious on this, just as one Senator.
And I would say, having been a county supervisor when I started
my career, one of the issues that was the biggest issue before us
is cable rates. And I will say, if we suddenly take all this back, just
expect to be flooded with that kind of issue, which I don’t think be-
longs here. I think we’ve got other things we need to work on. And
I would certainly like to say that our local people could handle this
issue.

So, we have a broadcast flag issue, that’s also going to be consid-
ered later, that is very important to the protection of intellectual
property, very important to my State. Universal service, I would
agree with Senator Lautenberg on that. And, finally, on Net neu-
trality, if we don’t do this right, we’re going to put a lot of people
in the slow lane. As a matter of fact, we’re going to have a lot of
people not able to access the Internet. And it’s a very unfair sys-
tem.

Mr. Chairman, I would say, if we don’t do something on Net neu-
trality, it would be akin to youre going to take your car onto the
highway, you’ve done it every day, you’ve got 15 minutes to get to
work, you’re blocked from getting on the highway, suddenly a car
comes behind, and it—all the trucks that are blocking the highway
part for that car, you think it’s time for you, and you still can’t get
on the highway. This is a—if we don’t do this Net neutrality, I
think we’re going to have a lot of people shut out of that highway.

And so, I look forward to working with you. I know that your
staff has been working diligently with ours, and I hope we can
come to some good conclusion.

Thank you very much.

Senator SUNUNU. Mr. Chairman?

The CHAIRMAN. Well, thank you very much.

We're going to go to the witnesses now. I would say, again, we've
had a whole series of hearings on this. We’'ve had—how many ses-
sions? On these bills or in this?

Senator BOXER. No, this bill.

The CHAIRMAN. This bill is

Senator BOXER. This is the first hearing on this bill.

The CHAIRMAN. I'm not going to debate it. This bill is a composi-
tion of the bills we’ve had hearings on. And, I tell you, this Senator
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is going to see that this bill gets to the floor and it passes the Sen-
ate. It will do so this year.

hSeglator BOXER. Don’t you need the votes of the Committee to do
that?

The CHAIRMAN. I think we’ll have them.

Senator BOXER. Well, good.

Senator SUNUNU. Mr. Chairman?

The CHAIRMAN. Yes, sir.

Senator SUNUNU. You know, I did not provide any formal re-
marks, but if I might make a couple of quick comments before we
go to the panel?

The CHAIRMAN. Sure.

STATEMENT OF HON. JOHN E. SUNUNU,
U.S. SENATOR FROM NEW HAMPSHIRE

Senator SUNUNU. I appreciate that. And I very much appreciate
your determination to work through legislation, given some of the
differing viewpoints that have been provided.

I was not here in 1996, but a number of comments have been
made about that piece of legislation, and I'm a little bit confused
by them, because what I heard was, “Well, we didn’t get it right
in 1996.” It seems to me that the things that people are com-
plaining we didn’t get right were those very provisions of the bill
that assume that Congress knew where the industry was heading,
where technology was heading, and where products and services
were heading. The discussion was made that the big carrot was
long distance, because we knew, in Congress, that that was of
value, that that was the key, to competition in the industry, so we
made provisions that were very specific to providing this one serv-
ice, and now long distance is being given away for free, and we've
seen the value of bandwidth go to zero.

But, in response to that realization, my colleagues are saying,
“So, what we need to make sure is that we get all of the regula-
tions right this time.” And I think that is a complete non sequitur.
We don’t know where the industry is headed, or technologies are
headed, or services are headed. For that very reason, we should be
very careful and reluctant to regulate the Internet. We should be
very careful and reluctant to create technology mandates. There
are some in this bill. We should be very careful and reluctant to
create subsidies that subsidize a specific company. It might be in
rural America, which we all love, but we’ve got to be careful about
subsidizing a specific company in rural America, to the exclusion
of others.

So, those are the very things we should be most concerned about
in crafting this legislation. I view that as the lesson, to the extent
that there is one, of 1996.

There’s some good news in the industry, there’s some bad news
in the industry. I think we should be realistic about it, honest
about it. We do have tens of millions, effectively hundreds of mil-
lions, of consumers in the country that do have access to
broadband. There are over 100 million households in this country
that do have access to broadband. We want to make sure that,
where there are shortfalls, that perhaps we do a better job. But we
need to be very careful about assuming that this time Congress is
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really going to be right about where the industry is headed, where
technology is headed, where services are headed, because if we
make that foolish assumption, then we won’t get this right, we
won’t pass a good bill, and we’ll be back here in 5 or 6 years. I'm
sure there are some people in the room that would love to be back
in 4 or 5 or 6 years marking up another big telecom bill, but that’s
not my interest.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

I didn’t predict, incidentally, we’d have 100 percent support, but
I think we’ll have bipartisan support.

Mr. McSlarrow?

STATEMENT OF KYLE McSLARROW, PRESIDENT/CEO,
NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION
(NCTA)

Mr. McSLARROW. Mr. Chairman, thank you.

And let me congratulate you and the Co-Chairman and members
of the Committee for tackling a comprehensive bill. I know it has
made it harder, but, speaking for my industry—we’re a broadband
provider, and so our focus is, as the largest broadband provider in
the United States, obviously, on highspeed Internet, cable tele-
vision, which is obviously the origins of the industry, and, increas-
ingly, digital phone, where we now have millions of customers, and
probably millions more over the next couple of years—so, there’s al-
most no part of this bill that, in some fashion or another, doesn’t
touch our industry.

And let me just say, right at the outset, we are very grateful for
the approach that you've taken. I think this is a fair bill. We obvi-
ously have some concerns, which I've expressed in detail in my
written testimony. But we are very appreciative that—at least in
this draft bill, that you recognize that, in terms of the cross-com-
petition that’s taking place, not just between the Bells and cable,
but other industries, as well, we need to look at not just video com-
petition, but voice competition, as well. We're appreciative of the
fact that you have made an attempt to provide a level playing field
on which we can all compete. We're very appreciative of that, par-
ticularly with Title VI and video—and this video service, that
you've eliminated or reduced a number of regulatory provisions
that were unnecessary in this day and age. And we appreciate how
you tackled the very difficult issues regarding the digital transition
and Net neutrality.

Since I'm on the second panel, I'll talk about the Universal Serv-
ice Fund a little bit later, on that panel.

Just breaking down three issues. And there are many, obviously,
important issues in this draft bill.

On video, as I say in the written testimony, there are some ideas
that we have that we think will get us to a closer approximation,
to a level playing field, in this day and age. And one issue that has
been mentioned briefly a couple times is this issue of non-
discrimination in the provision of video service. You can make an
intellectual argument, completely coherent argument, that a non-
discrimination provision, in this day and age, should not apply.
But, in fact, everybody, most of the members on the dais, the tele-
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phone companies, cable industry, other providers, all say that we
should have a nondiscrimination clause in the provision of video
service.

My point would be that, if it means anything, it has to mean
something in the context of the community that you’re taking a
look at. Right now, wittingly or not, the bill allows new entrants
to self-select the franchise area. So, if it’s small enough, then the
nondiscrimination clause becomes an illusion. So, my point, really,
to you, Mr. Chairman, Mr. Co-Chairman, and to members of the
Committee, is that we would urge you to take a look at that in
order to make sure that it means something.

On voice interconnection, I think the draft bill goes a long way
toward promoting voice competition. We're very grateful for that.
And we think there are a few tweaks that we would recommend—
in particular, those circumstances where rural telephone companies
basically refuse to interconnect with Voice over Internet Protocol
providers. That’s something that I think, in terms of promoting
competition, as most of the members have said today, in rural com-
munities, would be an ideal policy outcome.

And, finally, I know you’re going to have a hearing next week on
it, but it’s already come up. Let me just say a few words about Net
neutrality. In my mind, given where the draft bill is right now, this
is now the No. 1 issue. And I've been—obviously, I've testified be-
fore you before on this, and I've been on the panels. I think this
is a very hard issue—very thoughtful people on either side of the
issue—you said you either deserve credit or blame for the provi-
sion. I don’t want to hurt you here, but I want to give you credit
for it. I just think this is the kind of issue that is most appro-
priately studied a lot more. Very smart people in the industries, in
Congress, staff, are trying to grapple with this. I just see no possi-
bility that you can legislate on it in a substantive way. And I think
it’s a binary choice. I don’t think this is one of those issues between
no regulation, a little bit of regulation, and a lot. I think this is a
fundamental stark choice between no regulation of the Internet or
some regulation of the Internet. And our choice, our recommenda-
tion to you is to be very cautious. The best way to promote invest-
ment and competition in broadband is to stay away from Net neu-
trality, as it’s commonly understood.

With that, thank you, Mr. Chairman.

[The prepared statement of Mr. McSlarrow follows:]

PREPARED STATEMENT OF KYLE MCSLARROW, PRESIDENT/CEOQ,
NATIONAL CABLE & TELECOMMUNICATIONS ASSOCIATION (NCTA)

Chairman Stevens, Co-Chairman Inouye and members of the Committee, my
name is Kyle McSlarrow and I serve as President and CEO of the National Cable
& Telecommunications Association (NCTA), which is the principal trade association
representing the cable industry in the United States. Its members include cable op-
erators serving more than 90 percent of the Nation’s cable television subscribers, as
well as more than 200 cable programming networks. NCTA’s members also include
suppliers of equipment and services to the cable industry. The cable industry is the
Nation’s largest broadband provider of high speed Internet access after investing
$100 billion over ten years to build out a two-way interactive network with fiber
optic technology. Cable companies also provide state-of-the-art digital telephone
service to millions of American consumers.

Thank you for inviting me to comment on legislation pending before the Com-
mittee. I would like to commend Chairman Stevens and Co-Chairman Inouye for
holding extensive informational hearings and for the thoughtful manner in which
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this legislation was crafted. We appreciate your giving the cable industry the oppor-
tunity to share its views on a wide variety of issues and your willingness to incor-
porate some of our industry’s key priorities. In particular, we thank the Chairman
and Committee staff for taking a close look at Title VI and for limiting and in some
cases eliminating a number of economic regulations first imposed in the 1980s such
as rate regulation and leased access that are no longer necessary in today’s competi-
tive video marketplace. We appreciate that the legislation before us moves in a di-
rection of enabling all providers to compete on a level playing field in both video,
and just as importantly, voice services. And while we have concerns with some pro-
visions of this bill that address the Universal Service Fund, the cable industry sup-
ports the Broadband for Unserved Areas Account. In addition, we strongly support
the very thoughtful approaches to difficult issues like net neutrality and the digital
transition.

Cable Embraces Competition and Less Regulation

Mr. Chairman, the cable industry fully embraces, and thrives today in, a robust,
competitive marketplace. Our consistent policy over several decades has been to
minimize regulation on us and our competitors. The cable industry has never asked
Congress for a handout and we don’t seek to obtain regulatory advantages over our
competitors. Nor have we opposed efforts designed to lighten regulatory burdens on
our competitors in order to foster fair competition on a level playing field.

For example, in 1999 the cable industry supported the Satellite Home Viewer Im-
provement Act (SHVIA), which authorized direct broadcast satellite (DBS) providers
to offer local broadcast signals. DBS providers were given “local-into-local” authority
but were required to follow the same rules as cable and other MVPDs when they
offered local signals. SHVIA established a fair and level playing field for multi-
channel video competition. And as a result, growth in DBS subscribership exploded
and competition in the multichannel video marketplace is thriving. Today, two na-
tional DBS providers have captured nearly 30 percent of the MVPD marketplace.

The cable industry did not oppose a key provision of the 1996 Telecom Act that
eliminated rules prohibiting telephone companies from offering video service. Rath-
er, we supported that legislation because it offered all competitors the ability to
enter new markets on fair, market-based terms and established a stable deregula-
tory environment. And, more recently, the cable industry supported the efforts of
the telephone companies to deregulate their high-speed Internet access service so
that they could compete with all broadband providers on a level playing field.

Franchise Reform Legislation Should Streamline the Process and Establish
a Level Playing Field

The legislation pending before this Committee would amend a number of existing
telecommunications laws, many of which directly affect the cable industry, including
Title III of S. 2686 which seeks to streamline the franchising process for video serv-
ice providers. As we have made clear at prior hearings on this topic, our primary
interest in franchise reform is to ensure that all competitors in the video market-
place compete under the same set of rules, rules that can undoubtedly be stream-
lined in a dynamically competitive marketplace.

To the extent Congress believes that the franchise process needs to be modern-
ized, the cable industry has clearly stated its preferred path to reform. We have ex-
pressed support for franchise reform that embodies the following principles:

e First, in order to expedite entry to market for new competitors, we believe that
Congress should streamline the process by limiting the time that local fran-
chising authorities have to consider an application to provide video service.

e Second, it is critical for all providers of video services to be treated on a level
playing field. An incumbent should have the right to opt into any new franchise
agreement that has better terms and conditions. The government should not
pick winners and losers in the broadband industry by establishing a different
set of rules that favor one provider over another.

e Third, local governments should maintain oversight with respect to rights-of-
way management, meeting community needs and interests (including the equi-
table sharing of any PEG and institutional network responsibilities), and en-
forcement of non-discrimination requirements.

While the legislation under consideration today includes provisions that are de-
signed to promote a level playing field, we have some concerns regarding how those
provisions would be implemented, and we believe that changes are necessary in
order to ensure that all video providers have the opportunity to compete under a
streamlined franchise process. The bill’s anti-discrimination provisions also appear
somewhat illusory under the current definitions of franchise areas. We would like
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to continue working with the Committee to ensure that all neighborhoods benefit
from competition.

The Telephone Companies Have Had a Decade to Enter the Video Market

In 1996 when Congress lifted the ban on telephone entry into the video business,
it was a significant change in Federal telecommunications policy. For decades, Con-
gress kept the telephone companies out of the video business for fear that their mo-
nopoly control over the local phone market would allow them to exert market power
in a way that would harm video competition. This threat was based on the tele-
phone companies’ anticompetitive behavior regarding pole attachments and their in-
centive and ability to shift costs associated with video service into their regulated
telephone rate base and thereby unfairly cross-subsidize their entry into the video
business with revenues from their telephone monopoly.

However, Congress lifted the ban in 1996 largely because the 1996 Telecommuni-
cations Act also established rules to promote competition in the local voice market.
Congress hoped that such competition would inhibit the ability of the Bells to use
their telephone monopoly to enter the video marketplace in an anticompetitive man-
ner.

The 1996 Act gave the phone companies four options for entering the video busi-
ness and expressly stated that if they chose to enter as a cable system, they would
be subject to the same requirements of Title VI as any other cable operator. At that
time, the telephone companies didn’t complain that the local franchising process was
a barrier to entry and Congress chose not to eliminate for telephone companies that
chose to enter the cable business, any of the traditional requirements that apply to
cable operators, whether they were first to the market or last. To the contrary, rec-
ognizing that large incumbent telephone companies were fully capable of competing
vigorously in the video marketplace, Congress stipulated that cable operators would
be free from any remaining rate regulation whenever a telephone company entered
an operator’s franchise area.

Now a decade later, having made little effort to enter the video business, the
phone companies are back claiming that they need special rules that would allow
them to enter the video marketplace in a manner that would give them a regulatory
advantage over their competitors. It is remarkable that Congress would even enter-
tain the Bells’ new pleas for special favors when the very rationale for allowing the
Bell companies to enter the video business in the first place has yet to materialize—
competition in the local voice market. Rather than spending the last ten years offer-
ing video competition, as they promised, they have invested their time and tremen-
dous financial resources in the courts and at the FCC attempting to frustrate Con-
gressional efforts to promote voice competition. They have successfully crushed most
of their local voice competitors and swallowed their long distance competition. Ten
years after the passage of the 1996 Telecom Act, the incumbent telephone compa-
nies still have a vice grip on 85 percent of the local telephone marketplace.

Meanwhile, during those same ten years, competition to cable operators has in-
creased dramatically most notably through the presence of two large DBS operators.
In stark contrast to the behavior of the Bell companies, the cable industry re-
sponded to the deregulation of the 1996 Telecom Act and vibrant competition by in-
vesting $100 billion in private risk capital to upgrade its facilities with state of the
art fiber optic technology. The industry made this investment without government
subsidies and with no guarantee of a return on its investment.

And just as it created a multichannel video service from scratch, cable pioneered
the residential broadband marketplace, while the telephone companies kept DSL
technology on the shelf in order to preserve their high-priced T1 business service.
Cable’s innovation and risk-taking made cable the Nation’s leading broadband pro-
vider of high-speed Internet access.

The cable industry has embraced convergence. We have created a broadband plat-
form which delivers digital video, high definition television, digital telephone serv-
ice, and an array of additional interactive services. As such, we commend the Com-
mittee for focusing on how best to promote and encourage broadband deployment
and adoption and avoiding policies that could threaten investment in the upgrades
necessary to offer the next generation of broadband services.

New Government Fees Should Not Be Imposed on Broadband Service

The cable industry strongly supports the goals and purposes of the Universal
Service Fund (USF). Thus, cable operators that offer VoIP services already pay mil-
lions of dollars into the current Universal Service Fund and we support making that
obligation clear in law. In addition, cable companies that offer traditional circuit
switched service pay into the fund exactly the same as all other incumbent and com-
petitive local exchange carriers that offer circuit switched service. It is further our
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view that universal service eligibility should be technology-neutral such that all fa-
cilities-based providers of voice services who are willing to meet universal service
obligations should be eligible to receive universal service distributions.

We share the concerns of policymakers, industry stakeholders and the public that
the universal service program, as it stands today, is not sustainable. The current
USF contribution mechanism, which relies on the assessment of interstate tele-
communications revenues only, virtually guarantees that the fund will continue to
shrink. To address this problem, the cable industry has long advocated the adoption
of a mechanism that collects universal service contributions based on assigned tele-
phone numbers. This is a simple yet effective reform that will sustain the long-term
health of this fund while still adapting to the evolving technology and economics of
voice telephony. Under a telephone numbers-based system, all that matters is
whether or not the service uses a phone number. Adoption of this approach would
promote competitive neutrality among all voice telephone providers—those who offer
their services as a replacement for plain old telephone service (POTS)—and would
avoid assessments on services that only include a voice component but are not a
substitute for POTS.

The cable industry is pleased that the legislation introduced by Chairman Stevens
would give the FCC the option of establishing a numbers-based assessment scheme.
We would like to work with the Committee on language that would give priority
to the numbers-based option and ensure that future assessments are limited to the
kind of voice services I described and not extended to broadband and Internet serv-
ices. The imposition of new fees on broadband service at the same time policy-
makers seek to encourage more widespread deployment and service penetration
would be counter-productive and would raise the price of high-speed Internet serv-
ices for current and potential broadband customers. We believe that an appro-
priately crafted numbers-based assessment plan that avoids assessing broadband
service will raise the revenue necessary to put the Universal Service Fund on solid
and stable ground.

Broadband Subsidies Should be Focused Solely on Unserved Areas

Mr. Chairman, the cable industry shares your desire to ensure that all Americans,
including those who live in rural communities, have access to broadband service.
The good news is that broadband deployment is accelerating rapidly all across the
country. High speed Internet access is available in 103 million homes passed by
cable, representing 93 percent of U.S. households.

The cable industry alone has spent billions to upgrade its facilities and deploy
broadband services in rural communities. We did this without a government man-
date and without a government subsidy because we wanted to make certain that
our customers have the same access to advanced digital technology as all Ameri-
cans. We took the risk and invested private capital in order to provide broadband
services in the communities we serve.

The cable industry’s view is that the government should not use Universal Service
Funds to subsidize broadband in communities where companies are already offering
consumers broadband service. It is profoundly unfair for the government to sub-
sidize a broadband competitor to cable operators, many of which are small rural
broadband providers that have stepped up to the plate and answered the call to help
close the digital divide. Furthermore, providing broadband service in high cost rural
areas is often economically risky. Faced with a competitor subsidized by the govern-
ment could make that risk unsustainable. A better use of scarce resources would
be to target areas where a market-based solution has not developed.

The Broadband for Unserved Areas Account included in your bill is an appropriate
approach to promoting broadband deployment in areas where it is otherwise uneco-
nomic to do so because it caps the level of government funding for facilities-based
providers to deploy broadband, so as not to drain the Universal Service Fund’s lim-
ited resources, and it specifically targets funds to areas without broadband service.
However, we urge you to keep in mind that programs designed to subsidize private
entities to deploy broadband service have the potential for abuse and should receive
stringent government oversight to ensure that government funds are clearly tar-
geted only to areas where no one is offering broadband service.

An example of a well intentioned program that has not lived up to its stated pur-
pose of providing funds for broadband deployment in unserved areas of the country
is the current Rural Utilities Service (RUS) broadband loan program. Loan money
from this program is being used to subsidize cable, phone and other competitors in
markets where there are already two or more broadband providers. As noted above,
this type of subsidized competition penalizes private entities serving those markets
and discourages private investment in rural America. In its September 30, 2005 re-
port, the Office of the Inspector General of the U.S. Department of Agriculture
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found that the RUS had failed to maintain its intended focus on rural communities
without preexisting broadband service, questioned whether the Government should
be providing loans to competing rural providers when many small communities
might be hard pressed to support even a single company, and observed that the
RUS, by granting such loans, may be “creating an uneven playing field for pre-
existing providers operating without Government subsidies.”

Rights and Obligations of VoIP Providers

We are pleased that your bill includes language that extends to VoIP providers
the same interconnection rights Congress established in 1996 to traditional competi-
tive local exchange carriers (CLECs) to promote voice competition. The 1996
Telecom Act gave CLECs interconnection rights to competitive local exchange car-
riers so they could exchange traffic with the Bells on an economic basis, without
glitches or delays, in order to promote local voice competition. Limiting interconnec-
tion and related rights to providers of voice services that use traditional circuit-
switched technology would ensure the Bells retain their market dominance by ham-
pering the introduction of cable’s digital voice services—the best hope for wide-
spread competition in the residential voice market. The bill correctly recognizes that
any legislative effort to promote competition in communications would be incomplete
unless it also addressed barriers to voice competition, especially where the Bell com-
panies still control 85 percent of the market. And while this bill provides a solid
foundation, we recommend changes be made in a few areas including, for instance,
limiting these rights, duties, and obligations to facilities-based VoIP providers, who
have made a commitment to deploying their own networks and infrastructure, and
also urge that rural telephone carriers be required to exchange VoIP traffic with
telecommunications carriers with whom they have existing interconnection agree-
ments.

The Bill Rightly Avoids Regulating Broadband Internet Services in the
Name of “Network Neutrality”

Cable supports Congress’s longstanding policy of leaving the Internet unregulated
and recognizes that such an approach has been a success and has encouraged tens
of billions of dollars in investment. The cable industry believes that those who call
for regulation in the name of “network neutrality” are offering a solution in search
of a problem. However, we strongly support this bill’s approach which requires the
FCC to report annually to Congress on what is actually taking place in an extremely
dynamic and evolving marketplace. We believe that FCC oversight of the Internet
access marketplace will confirm that there is no evidence of harm or market failure
to justify what amounts to imposing common carrier regulation on broadband serv-
ice.

With bandwidth usage growing at a rapid pace, continued investment will be
needed to keep broadband services robust. If broadband providers are to continue
to make these investments, and if consumers are going to be given the levels of
services and innovative new products and features they desire, all at prices they can
afford, broadband providers need to have continuing flexibility to develop new busi-
ness models and pricing plans. Network neutrality rules will stifle that flexibility
and discourage capital investment.

The broadband marketplace is booming and hotly competitive. No real-world prob-
lems needing a regulatory solution have been identified. The pace of technological
development is breathtaking. There can be no better circumstances than these to
let the marketplace work, let companies invest, and let competitors compete.

Program Access

Existing program access rules should not be expanded to include terrestrially-de-
livered services or other programming services not owned by a multichannel video
program distributor. However, to the extent Congress believes that cable-owned pro-
gramming should be covered by the existing program access rules, such rules should
apply to programming owned by any multichannel video programming distributor.

In 1992, when cable’s share of the multichannel video market was 95 percent,
Congress enacted comprehensive program access requirements to stimulate competi-
tion in the multichannel video marketplace by ensuring that cable’s competitors had
access to programming they viewed as critical for their success. The enactment of
these rules was a significant departure from the generally recognized competition
principle that exclusivity serves as a pro-competitive tool that benefits consumers
and provides incentives to cable operators and their competitors to invest in the de-
velopment of unique video services such as local and regional programming.

In enacting these program access rules, Congress consciously and correctly ex-
empted terrestrially-delivered cable program networks. Congress struck a deliberate
balance between ensuring that cable’s then-fledgling competitors could not be denied
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sufficient access to popular satellite-delivered programming in which cable compa-
nies had an ownership interest while preserving the pro-competitive benefits of ex-
clusivity in order to foster new program networks. Program networks, especially
local and regional services, are high-risk ventures—some of which have failed in re-
cent years. Offering distributors the opportunity to be the exclusive source of such
programming can be essential to attracting investment, promotion, and carriage.

Today, it is clear that Congress’s decision to exempt terrestrially-delivered net-
works has not impeded competition, and indeed competition in the multichannel
video marketplace is thriving. Over the past decade, cable’s share of multichannel
video customers has dropped from 95 percent to 68 percent, and almost 30 million
subscribers (about 1 in 3) receive their multichannel video programming from non-
cable providers. Each of the cable industry’s two largest competitors—DIRECTV and
EchoStar—are larger than all but one cable company, and the Nation’s largest tele-
phone companies are now deploying video services. Finally, in the past decade, the
percentage of program services in which cable companies have a financial interest
has declined sharply, from 53 percent to 23 percent.

There is no evidence of any problems with the current program access rules or
with the multichannel video marketplace. The goal that Congress envisioned in
1992, a highly competitive multichannel video marketplace, has been reached. In
addition, the FCC has found no evidence of any abuses of the existing program ac-
cess rules in general and with respect to terrestrial services in particular.

Specific Issues Raised by the Draft Bill

While there is much to commend in S. 2686—in particular the elimination of un-
necessary economic regulation of cable services and the absence of a “net neutrality”
mandate—as with any bill of this size and scope there are areas of ambiguity and
room for some improvements. In this spirit we have identified a variety of specific
issues raised by the bill. On the franchising side, these issues include the creation
of two different regulatory schemes—“old” and “new” Title VI—for functionally
equivalent services and an opt-in scheme that ties the regulation of existing cable
operators to the business decisions of cable’s competitors. With respect to universal
service, the bill appears to require contributions from cable modem services in all
cases, seemingly deprives VoIP providers of eligibility to receive funds, lacks provi-
sions to encourage efficiency in the disbursement of money from the rural and high-
cost funds, and limits auditing safeguards to the e-rate program. We discuss these
issues and others below. We look forward to working cooperatively with Chairman
Stevens, Co-Chairman Inouye and all Members of the Committee to address these
matters.

Video Franchising

Role of Local Governments; Prohibition on Discrimination. We have consistently
said that because each community is unique in demography, economics, and geog-
raphy, local governments are uniquely positioned to ensure that video providers
meet each community’s needs and interests in a fair and equitable manner. The
Federal Government has neither the resources nor the expertise to address these
issues. While S. 2686 prohibits a video service provider from denying service to po-
tential subscribers on the basis of race or religion, in addition to income, it would
deprive franchising authorities of the authority to enforce this prohibition, leaving
enforcement to the FCC and reducing local governments to the status of a complain-
ant. We continue to believe that local governments are much better equipped than
the FCC to investigate and determine instances of discriminatory conduct. We also
note that franchise revocation is available as a remedy only for making false state-
ments to the FCC related to the provision of service in a franchise. We would sug-
gest also making false statements to the franchise authority grounds for revocation.

Related to the goal of nondiscrimination is the determination of a video service
provider’s franchise area. Prohibitions on income-, race-, or even religion-based dis-
crimination can be rendered meaningless if a provider can self-define its franchise
area to be just the wealthiest communities or the wealthiest neighborhoods in a
town. We urge the Committee to consider defining franchise area to be the area
served by existing cable operator or entire geographic area of the franchising au-
thority.

Treating Like Services Alike. While we strongly agree that the bill’s franchising
provisions should apply to all providers of video programming that make use of the
public rights-of-way, regardless of the delivery technology they use, the blanket re-
placement of the core terms “cable service” and “cable operator” with “video service”
and “video service provider” could have unintended consequences. Must-carry obliga-
tions, for instance, apply only to a “cable operator of a cable system.” Since the bill
refers to “video service systems,” it is unclear whether must-carry would even apply
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to a “video service provider.” While this is presumably not the bill’s intent, it does
suggest the kinds of problems that this substitution-of-terms approach presents. We
believe it is more prudent to retain the existing definitions of “cable service” and
cable operator,” and amend them to make them explicitly technology-neutral. If the
Committee decides to retain the new definition of “video service provider,” it should
clarify that the exemption for wireless and satellite providers applies to those enti-
ties only to the extent they are using those technologies.

Treatment of Existing Cable Operators; Opt-In Provisions. While we believe that
local governments should retain their current role in ensuring that all video service
providers meet local needs and interests, we have also consistently said that eco-
nomic regulation of the cable industry, devised when the video marketplace was far
less competitive, warrants a comprehensive re-examination. We are therefore
pleased that S. 2686 gives existing cable operators the benefits of a streamlined reg-
ulatory framework—“new” Title VI—in markets where new video service providers
enter after the date of enactment.

We are concerned, however, that the bill’s opt-in opportunities for existing opera-
tors are too limited. While there is a “competition trigger,” for instance, it would
not apply in markets where a wireline competitor already provides service, or where
an existing operator faces effective competition from DBS. In these situations, the
existing operator would remain subject to “old” Title VI. Existing providers should
not be bound by the business decisions of other providers in this manner. Opt-in
should be allowed for every existing cable providers beginning on the date of enact-
ment. All providers should compete on a level playing field.

Clarifications to PEG/INET Support Fee. The bill rewards an applicant that is
granted a default franchise with exemption from the 1 percent PEG/INET support
fee. While this may provide an incentive for a local authority to act on an applica-
tion, it could penalize competing providers by requiring them to offer service under
a different fee structure. All holders of a streamlined franchise should be required
to pay the PEG/INET support fee. With regard to that fee, the bill refers to an offset
against the fee from “incremental” operating costs, but does not specify which such
costs would be included. Any operating costs should be allowed as an offset against
the fee. The bill also does not specifically permit a video service provider to itemize
the new 1 percent PEG/INET support fee, as cable operators are permitted to do
today with respect to franchisee fees. This issue should be addressed. Finally, the
bill should expressly preempt any attempt from the franchising authority to require
“yoluntary” PEG and INET support above and beyond 1 percent fee.

Franchise Fees. With regard to the 5 percent franchise fee, we are pleased with
the effort made by this bill to limit the definition of gross revenue on which fran-
chise fees are based. For instance, unlike the House bill, S. 2686 does not expressly
include advertising revenue in the definition of gross revenue. Local ad revenue is

rojected to more than triple over the next ten years from $4.6 billion in 2005 to
513.3 billion in 2015. In our view, franchise fees should be closely linked with an
operator’s use of public rights-of-way and management of those rights-of-way by a
local franchise authority -and not include peripheral revenue streams that could re-
sult in a windfall for franchising authorities. The connection between cable’s access
to rights-of-way and the selling of advertising is attenuated at best, and therefore
we support the Committee’s efforts in limiting the definition of gross revenues. To
remove any ambiguity on this point, gross revenues should be limited to revenues
from subscribers.

Further clarification is also needed to ensure cable operators are not required to
pay a separate franchise fee assessed on the money they collect from subscribers
and remit to franchising authorities in payment of the franchise fee (a fee on a fee).
Consistent with the goal of a level playing field, the bill should specify that com-
peting video service providers in the same franchise area should pay the same fran-
chise fee. Further, the bill should limit the information that a State commission can
request in a franchise fee audit to only those items directly relating to the gross
revenues definition, and should prohibit requests for corporate financial information
not directly related to local system’s gross revenues.

Preemption of Local Franchising Authority. Several courts have held that in the
absence of express Congressional preemption, State and localities may have an inde-
pendent State law basis for imposing franchise requirements. If the goal of S. 2686
is a uniform national policy, the bill should include express preemption language.
Compliance with Title VI should be an explicit requirement—but the only require-
ment—for offering video programming service to subscribers.

Rights-of-Way Management. The bill eliminates the provision in current law
granting cable operators access to easements dedicated to “comparable uses.” This
provision has been important in enabling cable operators to gain access to rights-
of-way already being made available to gas, water, and electric companies, without
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having to renegotiate easements. This provision should be included in S. 2686, and
consideration given to expanding what is meant by “dedicated” to include private
agreements as well as public dedications. We also note that the bill’s cost-based lim-
itation on local permitting fees does not clearly apply to other rights-of-way manage-
ment fees. The cost-based standard should be extended to all rights-of-way-related
fees, to ensure that the fees imposed by the bill are the exclusive “rent” paid for
use of the rights-of-way.

Clarifications To Franchise Application Process. It appears that the applicant
rather than the franchising authority specifies the length of the franchise term. This
is clearly an area in which the local authority should have input. Further, the bill
does not clearly address the consequences of an applicant’s refusal to accept the
terms proposed by a franchising authority, and does not impose a deadline on a
local franchise authority to address the reasons for such refusal. One approach for
remedying this issue would be to specify that a refusal to accept terms is deemed
a rejection of the application, subject to appeal by the applicant.

Integrated Set-Top Boxes. To the extent the Committee is going to revise Title VI
generally, we urge you to repeal the FCC’s rule that bans integrated set-top boxes
(the set-tops leased today with the security features embedded in the box) and re-
quires operators to re-engineer their set-top boxes to include separate security tech-
nology in boxes leased beginning in July 2007. At a time when Congress has spoken
clearly about the need to move to the digital transition for broadcasters, the success
of that transition is dependent on consumers having access to the lowest cost digital
converter boxes for both over-the-air broadcast and cable services. The set-top box
ban is anti-consumer and will slow the digital transition.

Requiring that every operator’s leased box have separate security will increase
lease costs by roughly $2—-$3 per box per month. This additional cost to consumers
is wholly unnecessary. The purpose of the rule was to ensure that cable operators
would support retail devices that wused separate security devices (called
CableCARDs), the theory being that if operators had to make sure the cards worked
with their own leased boxes, the cards would also be certain to work in retail
CableCARD-enabled devices. With the FCC’s adoption of rules implementing the
landmark “Plug and Play” agreement, requiring cable operators to support
CableCARD-enabled retail devices, the rationale for the integration ban ceased to
exist.

Separate security is used in “cable ready” devices sold in retail outlets, so that
those devices can be made available anywhere in the country and used on any oper-
ator’s system. If a consumer moves, he or she simply needs to obtain a CableCARD
from his or her new cable operator to be used in the device. By contrast, consumers
who lease their boxes from a cable operator today do not need separate security be-
cause their leased set-top boxes are used only in their operator’s system and are re-
turned when the consumer moves. More significantly, with or without the integra-
tion ban, cable operators have strong marketplace incentives to make sure
CableCARD-enabled retail devices work and receive cable’s services in order to com-
pete with DBS, which has enjoyed a retail presence for a decade. Congress should
repeal the ban to ensure that consumers can choose whether to lease a set-top box
without paying an unnecessary financial penalty for their choice.

Satellite Services of a Video Service Provider. The bill exempts “satellite carriers”
from the definition of video service provider, and therefore from the obligation to
pay franchise fees. That exemption should not apply to a video service provider who
uses satellite to avoid its obligation to provide comparable services to all neighbor-
hoods in a community. AT&T, for example, has announced its intention to use sat-
ellite to extend its service offerings to portions of its service areas, rather than using
its own network. As an extension of its wireline service, AT&T’s satellite offering
should be subject to franchise fees to ensure a level playing field with existing cable
operators in those markets.

Miscellaneous Issues. Finally, a number of other provisions in Title III of the bill
raise concerns:

e Expansion of FCC Authority Over Equipment. The bill proposes to delete ref-
erences to “cassette” and to replace “tape” with “copy” in existing Section 624A
of the Cable Act. This would broaden existing law by giving the FCC the au-
thority to compel cable operators to accommodate digital DVR functionality and
copy capabilities. We urge the Committee to reconsider this unwarranted expan-
sion of the Commission’s powers.

e Shared Headends. S. 2686 prohibits vertically-integrated “video service pro-
gramming vendors” from denying access to a video service provider solely be-
cause that provider uses a shared headend. This provision would effectively de-
prive programmers of control over their intellectual property because program-
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ming is delivered on an “all or nothing” basis to all systems sharing a headend.
We urge the Committee to remove this provision of the bill.

Offset for Telecommunications Service Sales Tax. New Section 622(d)(3) appears
to require States to offset the franchise fee against any telecommunications
sales tax. Particularly if this is intended as a dollar-for-dollar offset, rather than
a percentage-based offset, it could give an unfair advantage to the incumbent
telephone companies.

e Local Review of Sales and Transfers. S. 2686 repeals the provision in existing
law that limits local review of cable sales and transfers to 120 days, but it does
not prohibit such review. Without language expressly prohibiting such review,
the only effect of this language would be to remove the deadline in current law.

e Program Access Rights for Multicast Broadcasters. The bill removes a provision
of existing law, added in 1996, clarifying that multicasters are not considered
“multichannel video programming distributors” with rights to demand cable
programming services under the program access law. Broadcasters have the re-
sources to develop their own programming for their digital streams. There is no
justification to expand the reach of the program access law for their benefit.

e Purposes of Title VI. The bill replaces the current purposes of Title VI, which
include the encouragement of growth and development of cable, with single pur-
pose of establishing a “comprehensive Federal legal framework” for franchising.
We encourage the Committee to consider additional purposes, such as establish-
ment and maintenance of level playing field and an appropriate role for local
governments.

Universal Service

As I explained earlier, the cable industry supports the principles underlying the
universal service regime, and we agree that universal service reform is needed. It
is essential, however, that any reform address disbursements as well as contribu-
tions. The goals of reform should be to ensure that contributions are assessed fairly,
eligibility and distributions are determined equitably, efficiently, and support is tar-
geted to the appropriate services. On all three of these objectives, the bill represents
an important and thoughtful starting point, but more work is needed. We stand
ready to assist the Committee to make sure universal service is put on a fair and
firm footing.

Contributions. Proposed new Section 254(d)(1) requires all communications service
providers, which would include providers of broadband services (at least 200 kilobits
per second in one direction), to pay into the Universal Service Fund. This provision
could be read as a mandate to assess contributions on broadband revenues even if
the Commission otherwise concludes that a numbers-based contribution method-
ology would be sufficient. We strongly urge the Committee to eliminate any ambi-
guity on this point by barring the FCC from imposing a contribution requirement
based on broadband revenues.

As noted earlier, the assessment of broadband service revenues would impose new
fees on broadband service at the same time policymakers seek to encourage more
widespread deployment and service penetration. These new fees would raise the
price of broadband for current as well as potential broadband customers, and penal-
ize those who have worked diligently to deploy broadband to nearly the entire na-
tion. The assessment of broadband service is unnecessary to the goal of a stable,
sufficient and predictable fund.

Eligibility to Receive Funds. The bill perpetuates several requirements that will
impede the eligibility of new entrants to receive Universal Service Funds, even if
they are the most efficient provider of basic services. For instance, it retains the ex-
isting statutory requirement that a recipient must be an “eligible telecommuni-
cations carrier” (ETC), potentially excluding VoIP service providers if VoIP is classi-
fied as information service. The bill also codifies the FCC’s existing restrictions on
ETC eligibility, including the requirement to offer local usage plans comparable to
those offered by incumbent local exchange carrier (ILEC) in the area and to provide
equal access to long distance carriers if all other ETCs in area relinquish their des-
ignations.

Those ILEC-centric obligations and others, including a requirement that the ETC
must provide 5-year plan of how support will be used in “every wire center” for
which it seeks designation, skew against universal service eligibility for providers
with innovative service offerings and those whose footprints do not match the serv-
ice territory of the incumbent carriers (just as the Bells argue they should not have
to provide video service beyond their telephone network footprint). Competitors
should not have to mimic ILEC service offerings or network architecture or geo-
graphic coverage to qualify for universal service support. Cable telephony providers



26

should be eligible if they offer supported services throughout their cable franchise
areas, without regard to the historical ILEC study area or technology.

Promoting Efficiency. Any universal service reform effort must address the “de-
mand” side—distributions—as well as the contribution “supply” side. In this regard,
there must be an attempt to introduce more efficiency into the rural and high-cost
support mechanisms. As competitive options become available to rural consumers,
it may be possible to cap the existing funds or even reduce them. Congress should
also consider the possibility of promoting more efficient use of Universal Service
Funds by establishing a cost benchmark for awarding support.

Finally, while we agree that it is critically important to ensure that providers of
supported services to consumers in rural and high-cost areas have adequate fund-
ing, as universal service contributors we also believe that funding must be subject
to reasonable and regular oversight. We note that S. 2686 requires the establish-
ment of appropriate fiscal controls and accountability standards for the “E-rate” pro-
g;ramsl.1 These requirements should be applied to the rural and high-cost programs
as well.

Targeting Support. The requirement that all Universal Service Fund recipients
deploy broadband appears to validate—even if indirectly—using funds for broadband
deployment. Even without a direct broadband subsidy from the Universal Service
Fund, recipients will have additional revenue to spend on broadband because they
no longer have to self-fund the deployment of their basic services. Cable companies
are understandably very reluctant to contribute revenues from their own broadband
services to subsidize their competitors, either directly or even by supplying them
with fungible resources. The broadband prerequisite should be clarified to ensure
that recipients do not directly use funds intended for basic voice service for
broadband deployment instead.

The proposed new broadband account, by contrast, is capped and available on a
technology-neutral basis only in unserved areas. As noted earlier, we are pleased
with the more targeted nature of this account. Nonetheless, we do not believe it is
fair to allow one technology—satellite—to obtain subsidies for customer premises
equipment. If the satellite providers has no other facilities in an unserved area, we
believe it would make more sense to apply the subsidy to offset a subscriber’s
monthly bill for service than to fund his or her purchase of equipment.

Interconnection

We support the technology-neutral intent of the interconnection provisions of the
bill, which extends the rights, duties, and obligations of carriers under sections 251
and 252 of the Communications Act to VoIP service providers. However, we would
suggest limiting these rights, duties, and obligations to facilities-based VoIP pro-
viders, who have made a commitment to deploying their own networks and infra-
structure. A non-facilities-based provider should not have the right to order facili-
ties-based entities on whose networks it rides to interconnect at a particular place
or manner.

There are several other interconnection-related issues that the Committee should
consider addressing in order to ensure that facilities-based competitors can compete
fairly with the entrenched Bell monopolists and other incumbent carriers. First, we
strongly urge the Committee to address rural telephone carriers’ recent refusals to
exchange VoIP traffic with telecommunications carriers, even though they have ex-
isting interconnection agreements with those carriers. Rural carriers’ resistance on
this point is depriving rural consumers of competitive voice services.

The bill should also ensure that incumbent local exchange carriers have a con-
tinuing responsibility to interconnect with other voice providers, regardless of
whether the ILECs are reclassified as information service providers. Finally, the bill
needs to include effective measures to ensure cost-based pricing for special access
and transit services. ILECs are often the only suppliers of these critical links.

Video and Audio Flag

While NCTA has been neutral on whether to codify the FCC’s broadcast flag
rules, if Congress is going to do so we would urge you to consider granting the FCC
express authorization for the Commission to make several modifications to those
rules, particularly the ability to exempt home networking solutions under control of
a multichannel video programming distributor from the FCC’s certification process
for output protection technologies. Whatever the merits of requiring certification of
home networking devices made available at retail, there is no need to impose this
requirement on equipment under the control of a cable operator or other MVPD. In
this regard, we note that the bill would already permit the transmission of digital
broadcast signals over a home network. Separately, rather than specify only that
approved flag technologies be offered on a reasonable and nondiscriminatory basis,
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we would also propose that the bill alternatively permit licensing on “terms of recip-
rocal non-assertion.”

White Spaces

We do not oppose the provisions in S. 2686 imposing a deadline on the FCC’s
“white space” proceeding. However, we would urge the Committee to include lan-
guage that expressly protects cable equipment and systems, and not just broad-
casters, from interference by unlicensed devices.

Digital Television

Mandatory Carriage of All Digital Streams on the Basic Tier. The bill requires a
cable operator to put all digital signals of a broadcaster, not just the primary signal,
on the broadcast basic tier. Such a requirement would have the perverse effect of
discouraging voluntary agreements with cable operators to carry additional digital
programming streams. It is a requirement, moreover, that would appear to apply
only to existing cable operators, since video service providers would not be required
to offer a broadcast basic tier. This provision should be removed.

Energy Efficiency Requirement for “Converter Boxes.” The bill would require the
Commission to set energy standards for converter boxes. The standards would apply
until May 17, 2009. To the extent this provision is aimed at all set-top boxes and
not just the basic converters eligible for the subsidy established by the Deficit Re-
duction Act of 2005, we are concerned that it could hamstring technological ad-
vances and slow the digital transition. Set-top boxes have evolved from simple tun-
ers and descramblers to devices that may control multiple functions including dig-
ital television capability, a conduit to the Internet, program recording capability,
storage of digital photos, and a platform for electronic games. Imposing energy effi-
ciency standards now could limit the features and functionality that are built into
a set-top device.

Focusing solely on the energy used by a set-top box also ignores the energy sav-
ings that these more sophisticated devices can produce. For instance, using
broadband to telecommute would likely result in energy savings that vastly out-
weigh any additional energy usage by including broadband capability in an all-pur-
pose device. Similarly, set-top boxes with video recording capability may produce a
net energy savings as consumers abandon VCRs and other devices. The point is that
it’s too soon to tell where technology may lead us. Set-top box designers should have
the maximum flexibility to envision the future.

Conclusion

As Congress drafts changes to the Telecommunications Act of 1996, we urge you
to treat like services alike, preferably in a deregulatory environment. We will do the
rest by raising private risk capital, investing in new technology, offering better cus-
tomer service, creating innovative new programming, and competing with other
multichannel video providers in order to provide consumers with the best voice,
video, and data services possible.

The CHAIRMAN. Thank you.

I apologize for not introducing you properly. President and Chief
Executive Officer of U.S. Telecommunications. No, youre—this is
Walter McCormick. Mr. McSlarrow is President and Chief Execu-
tive Officer for National Cable & Telecommunications. Pardon me.
We thank you for your constructive comments.

Mr. McCormick?

STATEMENT OF WALTER B. McCCORMICK, JR., PRESIDENT/CEO,
UNITED STATES TELECOM ASSOCIATION (USTELECOM)

Mr. McCoRMICK. Mr. Chairman, Co-Chairman Inouye, thank you
very much for the opportunity to appear before you today.

As I listened to the opening statements, Mr. Chairman, I was
surprised, and somewhat concerned, by the comments that perhaps
the Committee’s moving too fast. We see here a process that has
been an extraordinarily comprehensive process, a truly extraor-
dinary process, and a result that we think is exceptional. After
more than a dozen hearings, some of which we had the opportunity
to participate in, over the course of nearly 2 years, you have pro-
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posed a comprehensive bill, with significant positive implications
for all Americans and for the American economy. And I would sub-
mit to you, Mr. Chairman, to the members of the Committee, that
a failure to act at this time is itself an action, an action that would
have very negative consequences for the American economy in the
21st century and for our consumers.

As we read this bill, it is a bill that artfully incorporates impor-
tant reforms that have been the subject of individual initiatives by
virtually every member of this committee, initiatives that have
been proposed by Senators Ensign, McCain, Vitter, DeMint, Rocke-
feller, Dorgan, Lott, Smith, Nelson, Snowe, Pryor, Inouye, and
Burns. Indeed, at this point, virtually every member of this com-
mittee is on record, either through cosponsorship of specific legisla-
tion or through statements of policy made in press conferences or
on the floor of the U.S. Senate, as being in favor of legislation that
would provide for video franchising reform and universal service
reform.

This bill is consistent with each of these objectives. And the vi-
sion set forth in this legislation, we believe, would provide a solid
foundation for our country’s continued leadership and innovation in
the Information Age.

So, Mr. Chairman, we congratulate you and Co-Chairman Inouye
for putting together what should be viewed as a real consensus
package, a package that is broad in its scope and bold in its vision.
It is a package that recognizes that the way in which Americans
communicate has changed fundamentally since the 1996 Act.

And, for our members, the opportunity to enter the video market
is the driving force behind new broadband investment. Enhanced
networks will carry the commercial and cultural traffic of the 21st
century information economy. Faster and cheaper information
flows will enhance productivity and improve our ability to secure
the homeland. These are all important and welcome gains. But to
be financed through private capital, there must be a return on eq-
uity, and that return comes from being able to use your technology
to offer everything that that technology has the capability to offer,
and that includes video.

Mr. Chairman, the costs of not acting are significant. According
to the Phoenix Center, if franchise reform were to be postponed
until the next session of Congress, that 1-year delay would cost
consumers an estimated $8 billion. On a state-by-state basis, the
numbers are equally substantial. Putting off franchise reform for 1
year would cost Alaska consumers $12 million; Hawaii consumers,
$31 million; Florida consumers, $626 million; and Montana con-
sumers, $22 million. So, I am pleased that each of the members of
this committee is committed to moving forward with some impor-
tant reforms this year.

And, Mr. Chairman, we look forward to working with you and
the members of the Committee to see this legislation through to en-
actment.

[The prepared statement of Mr. McCormick follows:]
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PREPARED STATEMENT OF WALTER B. MCCORMICK, JR., PRESIDENT/CEO,
UNITED STATES TELECOM ASSOCIATION (USTELECOM)

Mr. Chairman, I am Walter McCormick, President and CEO of the United States
Telecom Association (USTelecom). On behalf of our more than 1,200 member compa-
nies, I would like to thank you for this opportunity to appear before the Committee
regarding S. 2686, the “Communications, Consumers’ Choice, and Broadband De-
ployment Act of 2006.”

This bill has been developed through an extraordinary process, and the result is
equally exceptional. After more than a dozen hearings, you have proposed a com-
prehensive bill with significant positive implications for the U.S. economy and for
all Americans. The vision set forth in this legislation would provide a solid founda-
tion for our country’s continued leadership and innovation in the information age.
We admire your boldness; we respect your vision; and we thank you for your hard
work.

To understand the importance of this bill, you must step back in time 18 months.
As you know, USTelecom’s membership ranges from the smallest rural telecom com-
panies to some of the largest corporations in America. In November 2004, our di-
verse membership united around a bold vision of the future:

e Ensuring a strong and sustainable universal service system to provide afford-
able, reliable telecommunications for all Americans in the 21st century;

o Establishing consumer-controlled, market-based competition by eliminating gov-
ernment-managed competition.

We believe S. 2686 achieves these vital goals, which will unlock needed invest-
ment, innovation, job creation and economic growth. And, we appreciate this com-
mittee’s leadership in working to update our laws to reflect the dramatic changes
we have all witnessed as technology fundamentally reshapes the communications
sector and delivers unprecedented voice, video and Internet choices to consumers.

Today, allow me to focus on three critical areas of your proposed legislation:

e Video franchising;
e Network Neutrality; and
e Universal service.

Title III—Streamlining the Franchising Process

On the first matter, USTelecom strongly supports this bill’s efforts to streamline
the video franchising process. The net result would be accelerated broadband de-
ployment, more competition for voice, video and data services, and lower prices for
consumers.

For our members, the opportunity to enter the video market is the driving force
for broadband investment. These enhanced networks will carry the commercial and
cultural traffic of 21st Century America. Faster and cheaper information flows will
enhance productivity and improve our ability to secure the homeland. These are im-
portant and welcome gains. But to be financed through private capital, there must
be a return on equity. And that return comes from the sale of video services.

Unfortunately, our entry into video is delayed, and in some cases denied, by an
archaic franchising regime. The streamlining proposed by S. 2686 would be a wel-
come remedy. We believe it would expedite our entry into the video market, speed-
ing the arrival of competitive choices for consumers, while protecting local govern-
ment revenues and right-of-way control.

The quicker Congress acts on this, the better it is for consumers. Time is money.
According to a study by the Phoenix Center, if franchise reform were to be post-
poned until the next session of Congress, that one-year delay would cost consumers
an estimated $8 billion. On a st