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THE DIGITAL FUTURE OF THE UNITED
STATES

THE FUTURE OF THE WORLD WIDE WEB

THURSDAY, MARCH 1, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TELECOMMUNICATIONS
AND THE INTERNET,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to other business, at 10:41
a.m., in room 2123 of the Rayburn House Office Building, Hon. Ed-
ward J. Markey (chairman) presiding.

Members present: Representatives Doyle, Harman, Hill, Eshoo,
Green, Capps, Dingell, Upton, Hastert, Stearns, Pickering,
Fossella, Bono, Walden, and Barton.

OPENING STATEMENT OF HON. EDWARD J. MARKEY, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF MASSACUSETTS

Mr. MARKEY. The subcommittee will come to order. I will give ev-
erybody a couple of seconds here to get settled in.

Twelve years ago when my chairmanship of this subcommittee
was rudely interrupted, I think it is important for us to look at the
digital future of the United States. And this series of oversight
hearings focuses on the different segments of the telecommuni-
cations marketplace and public policy. As we proceed, we will have
hearings on voice, video, data markets, competition, innovation, lo-
calism, diversity, and universal service.

My goal is that this series of educational hearings brings to the
subcommittee the information and insight we will need to make
sound policy judgments in the months ahead. This morning’s hear-
ing focuses upon the future of the World Wide Web. The World
Wide Web has become indispensable to companies large and small,
and regardless of whether their commercial aspirations are locally
oriented or are of global proportions, it has become a resource that
the Government depends upon and that nurtures communities,
both real and virtual, around the planet.

The Web has grown into a communications medium unto itself
where citizens can communicate and entrepreneurs can innovate.
The Web is evolving from its initial publishing model existence into
a more interactive, sophisticated medium, and observers have
begun to talk about Web 2.0 and Web 3.0 applications and services.
The Web is a precious commodity, and today we have a chance not
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only to better understand its current nature but to glimpse into its
future. Because of its importance to our national economic security,
to global communications, free speech, and to myriad applications
addressing health care, educational and cultural and civic themes,
I believe it is vital for us to understand what we can do as policy-
makers to safeguard the Web’s special role and to foster its further
growth and innovation.

In 1999, Time magazine published a list of the 100 greatest peo-
ple of the 20th century. In the category of most influential sci-
entists and thinkers the list included Einstein, the Wright broth-
ers, Dr. Jonas Salk, Sigmund Freud, Rachel Carson, Enrico Fermi,
Alexander Fleming, but it included in that rarified list our guest
witness this morning, Sir Timothy Berners-Lee. After all, who bet-
ter to inform us about how we should approach the task of under-
standing the World Wide Web and its future than its inventor.

We are delighted that he has agreed to be with us this morning,
and I think that it is a good way of kicking off this next 2 years
of the Telecommunications and Internet Subcommittee. I would
like to now turn to recognize the ranking member of the sub-
committee, a man with whom I have worked for years in partner-
ship in a bipartisan fashion seeking to frame these issues in a way
that reflects the essential non-partisan way in which technology
issues should be viewed, my good friend, the gentleman from
Michigan, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UptoN. Well, thank you, Mr. Chairman. It is a pleasure to
be here. I appreciate you convening today’s hearing. We have had
a unique and wonderful opportunity to have an in-depth, philo-
sophical discussion on the future of the World Wide Web, and I
would just note as you lament your 12 years in minority, but in
Never Never Land perhaps, it has been a pretty productive 12
years in terms of advancement in the technology field, probably not
12 years that we have seen ever in the history of mankind so we
look forward to that continuing and certainly seriously our very
good relationship on a whole host of issues.

There is no question that the Web with great thanks to Mr.
Berners-Lee has indeed transformed our daily lives. Technologies
that were not even dreamed of several years ago are now standard,
and who knows what the future will hold. And I look forward to
that perspective as we listen to your testimony and engage in ques-
tions. I also look forward to having a candid discussion on how we
can better protect our citizens, what steps can policymakers and in-
dustry folks take to further protect our identities, what can be done
to stifle the explosion of child Internet sex predators. While the
Web had revolutionized the everyday world it has also opened up
a new world of criminals abound. From petty thieves to pedophiles,
a broad range of criminals now have the ability to prowl the Inter-
net in a virtual cloak of anonymity.

And with a continuing abundance of cyber criminals, we must
ensure that the World Wide Web continues to stand for exactly
that, not the wild, wild west. We also must ensure that as we con-
tinue to foster an environment of economic growth and techno-
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logical advancement, we need to ask the question who knows what
tomorrow’s Web will bring, but I am hopeful that this morning’s
discussion might be able to shed a little light on what the future
might hold. I appreciate you coming all this way to share your
thoughts and experiences, and I yield back my time.

Mr. MARKEY. Thank the gentleman. The gentlelady from Silicon
Valley, Ms. Eshoo.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. EsHOO. Thank you, Mr. Chairman, and it is wonderful to see
you in the chairman’s seat. And welcome, Sir Berners-Lee. It is
really a pleasure and an honor to have you here at our committee
today. The World Wide Web, which you brought to us in 1989, is
now such a ubiquitous part of our lives that I think we take it for
granted. Its role in virtually all aspects of our economy, our poli-
tics, our entertainment is incontrovertible and it continues to grow.
One of the obvious influences the Web has had is in the political
spectrum, and it has had a tremendous impact on the American po-
litical system.

During the last presidential election political parties, candidates,
and independent groups utilized the Internet to organize and to
raise money in new and innovative ways, and these activities were
only accelerated in the campaign last year and it is undeniable that
a video posted on YouTube is responsible for the democratic major-
ity in the United States Senate, so it has had a huge impact. The
Internet has also completely changed the manner in which political
campaigns and politics in general are covered in the mainstream
media. The impact of blogs and independent Web sites on tradi-
tional news organizations is perhaps the most important phenome-
non of the 21st century culture so far.

This nearly limitless diversity of content and views is a revolu-
tionary change in public discourse. It really is the voices of many
speaking to many. It is impossible to overestimate the powerful dy-
namic that technology and the Internet will have in promoting de-
mocracy in our own society and our institutions and ultimately the
world. No longer will an individual be limited by geography, wealth
or disability to have access to this global repository of literature,
science, information, and entertainment. I am concerned that the
diversity of voices on the Internet is under threat and that the
power to control access to information and content is becoming in-
creasingly concentrated in a handful of large media and tele-
communications companies.

It is this issue that development of gatekeepers to content and
information on the Internet that really is at the heart of an issue
that has been intensely debated in this subcommittee and the last
Congress called net neutrality. I think the future of the World
Wide Web is in large part dependent on how we resolve this issue,
and I think it is incumbent on Congress to ensure that the voices
of the many can continue to speak to the many whether or not they
have permission from Verizon or AT&T. So I along with all the
members of this important subcommittee look forward to your tes-
timony and salute you for what you have accomplished and what
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you have given to the world. It is nothing short of remarkable.
Thank you, Mr. Chairman.

Mr. MARKEY. I thank the gentlelady. The gentleman from Texas,
Mr. Barton.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Mr. Chairman. I am one of those ones
that was pleased that your chairmanship was rudely interrupted
12 years ago, but we are always in a personal way glad to see peo-
ple get ahead in the world and certainly glad to see you back in
the chair that you think you should be in all the time. We are look-
ing forward to that. I am going to put my statement in the record.
Let me simply say this. Since we have a friend from over the ocean
our great Nation, the United States, was founded on the principle
and the Declaration of Independence that all men are created equal
and that they are endowed with their creator with certain inalien-
able rights, and among these are life, liberty, and the pursuit of
happiness, and from that we believe that every person makes a dif-
ference.

It is very rare that we see one of those people before us that has
made such a difference as you have, sir. Truly, the world is a dif-
ferent and better place, much better place, because of your—the
story says your noodling when you were at CERN. My stepchildren,
my children, and even my grandchildren now are old enough to use
the Internet and do things and go places and get information that
I could have only imagined when I was growing up. You are going
to get to see one of these odd things called a congressional sub-
committee hearing, and maybe you can think about that and noo-
dle a little bit and tell us how to improve this very archaic, impre-
cise, inefficient mechanism of democracy.

But we do salute you. You truly have made a difference. It is an
honor to be in the same room with you, and I look forward to hear-
ing your thoughts about the issue before us today. And with that,
I yield back.

[The prepared statement of Mr. Barton follows:]

PREPARED STATEMENT OF HON. JOE BARTON, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TEXAS

We have a tremendous opportunity today. With the World Wide Web, Tim
Berners-Lee created perhaps one of the most useful and accessible applications on
the Internet. The platform he designed has already enabled many other pioneers to
create countless other innovations. I am excited to discuss with him what he be-
lieves is on the horizon. My hope is that we use our time wisely. Let us take advan-
tage of this chance to hear what specific insights Mr. Berners-Lee has on how the
Web can address specific needs and problems in our society.

In particular, I’d like to hear Mr. Berners-Lee’s thoughts on how the Web can help
address some of the issues we confront in this Committee. For example, how can
it help reduce health care costs? How can it help public safety officials communicate
with us and each other in times of disaster? As an engineer by training, I'm also
interested in how the Web can be used to improve scientific research.

Lastly, I'd like to hear how he would tackle some of the problems that are popping
up on the Web. How can we better protect our privacy on-line? How can we better
pr;)tect our kids from content, and people, we don’t think they should be exposed
to?

We have come to hear Mr. Berners-Lee’s insights, so I will end my statement
there. I yield back my time.
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Mr. MARKEY. I thank the gentleman. The gentleman from Penn-
sylvania, the vice chairman of the Telecommunications Subcommit-
tee.

Mr. DINGELL. Mr. Chairman.

Mr. MARKEY. I didn’t see you. I am sorry, Mr. Dingell.

Mr. DINGELL. Don’t be troubled. I just snuck in.

Mr. MARKEY. Let me recognize the gentleman, the chairman of
the full committee, the gentleman from Michigan, Mr. Dingell.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, first of all, thank you for holding
this hearing. I commend you. This is an important matter. And I
want to thank the members of the committee for their interest in
this matter. I thank you for bringing before us Sir Timothy
Berners-Lee, who is the man who invented the World Wide Web,
and who has made what most people call the Internet not only per-
vasive but also as important as it is today. I have seen my share
of disruptive technologies over the years. Indeed, I am someone
who vividly recalls the days when you could deliver a message with
the digits of your hand. Nowadays our thumbs have to type the
tiniest keys on the BlackBerry or some similar device.

Of these disruptive technologies the power of the World Wide
Web to revolutionize our society is like no other. America is the
birthplace of the Internet, and there is serious concern that our
ranking in the global information economy is less than it should be.
Consumers in other countries enjoy broadband connections that are
faster, cheaper, and offered by more providers. Our committee in-
tends to do its part in a national broadband strategy deserving of
this great Nation. And again I want to commend you for your lead-
ership in this matter, and I want you to know that your labors on
this matter and this subcommittee will be very, very important in-
deed.

We will begin by hearing Sir Berners-Lee’s evaluation of where
the Web stands today and where it will be headed in the future.
I am particularly interested in the answers to these questions.
First, what are the key lessons to be learned from the popularity
and growth of the World Wide Web? What principles can be
gleaned from your experience? Second, how do you see the Web of
the future evolving? What steps must be taken to ensure that the
Web continues to meet the desires and needs of future generations?
I understand that the World Wide Web Consortium is developing
what is called the Semantic Web or the next generation of data in-
tegration on the Web. And you have mobile Web initiative to make
access for mobile devices as simple, easy, and convenient as it is
from desktop computers around the world that we are now com-
pelled to stir up, I think, unfortunately for hours on end.

Third, we addressed the question of how we ensure that the digi-
tal future of the Internet is a robust one enjoyed by all people. I
support the consortium schools, the true World Wide Web whose
benefits are available to all people regardless of language, culture,
location, network infrastructure, physical or mental ability. Provid-
ing all Americans access to the best telecommunications network



6

and services has been a driving principle of the telecommunications
policy since enactment of the Telecommunications Act in 1934. It
will remain so, and I know that you, Mr. Chairman, this committee
and this subcommittee, will be working very hard on that matter
to see to it that those thoughts are realized.

Once again, I thank you, Mr. Chairman, for having this hearing.
We are honored to have this distinguished witness before us today,
and I look forward to his testimony. And I thank you again.

Mr. MARKEY. I thank the gentleman. The gentleman from Or-
egon, Mr. Walden.

Mr. WALDEN. Thank you, Mr. Chairman. I am going to waive an
opening statement and just extend greetings to our witness and
look forward to questions.

Mr. MARKEY. The gentleman from Pennsylvania, Mr. Doyle.

OPENING STATEMENT OF HON. MIKE DOYLE, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. DoYLE. Thank you, Mr. Chairman. I also am pleased to have
Sir Berners-Lee here today. The Internet and the Web in particular
is the pet cause or scapegoat of practically everyone who comes be-
fore our subcommittee these days. I think it is a great idea to have
our committee go to the father of the Web and hear what he has
to say before we get too much deeper into these issues. I believe
that the Internet has the potential to give everyone an equal plat-
form to report about and opine on the goings on around them. An
open and free Internet could be considered the first truly accessible
tool to make the spirit of the first amendment come alive for every-
one in the country, but without an Internet available to all that
guarantees fast speeds to anyone’s content that potential is just a
promise.

The reality of the Internet today for most Americans is not really
comparable to its potential. The reality that the FCC considers 200
kilobits as broadband, a speed so inadequate that even video opti-
mized for slower connections like that provided by YouTube re-
quires 500 kilobits, 150 percent faster than 200 kilobits to run in
real time. The reality is that broadband isn’t available even at
those low speeds to tens of millions of Americans. The Web is a val-
uable, perhaps essential tool, for expanding and enriching public
debate in our country. It has already greatly enhanced the Nation’s
discourse on public affairs. But until it is as pervasive as broadcast
media and newspapers, and until new Web sites truly compete
with those traditional media outlets and the Web sites they control
the Web’s existence should not be used to justify media consolida-
tion, nor should it be held up as the gold standard of openness by
the same people who want to restrict information and act as gate-
keepers.

I am interested in what Sir Berners-Lee has to say about these
issues, but I would also appreciate hearing the view on the Inter-
net and Web policy matters from 30,000 feet up, a broader view of
what we might otherwise drill down to in the subcommittee. Mr.
Chairman, I thank you for holding this hearing today, and I yield
back the balance of my time.
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Mr. MARKEY. I thank the gentleman. The gentleman from Flor-
ida, Mr. Stearns.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Mr. Chairman, thank you very much. I am de-
lighted to be here. When you read the Time magazine article about
him and you realize not only was he a great discoverer of this new
technology but he was almost altruistic in his desire because he
wasn’t a person that ran out and tried to make a lot of money, and
he worked for a not-for-profit organization and was behind the
scenes, and in many ways represents this philanthropic way that
he wanted to help the world, and he did so indeed.

According to a December 2006 survey by the Pew Internet in
American Life Project, my colleagues, 70 percent of American
adults use the Internet. That currently represents just under 150
million people. Of those, 91 percent send or read e-mail, 80 percent
look for health or medical information, 71 percent use the Internet
to buy a product, 67 percent went online to get news, and now al-
most 45 percent use it for online banking. When you look at the
statistics back from the March, 2000 from the same organization,
you see how far we have come.

And I guess the question all of us want to ask him, what does
he see for the future? What does he see for the future in health
care? How could the Internet help us there? Education, scientific
research, public safety, protection of children, there is probably a
host of new areas that he could provide for us. Like in my State
there is online health records. Take the Mayo Clinic in Jackson-
ville, Florida. Thanks to online health records my constituents in
Florida can see any of the 310 physicians and benefit from a Mayo
wide electronic record. All providers all have access to the same
comprehensive and current medical history, lab results, pharmacy
records and radiology images.

Errors and wasteful duplication are avoided and quality obvi-
ously is enhanced. Now this is just one example of how the future
of the Internet will improve our lives, and so it is clear today that
this individual can give us remarkable insight from his perspective
for what we can do for health care, education, as I mentioned, and
others. I want to thank you, Mr. Chairman, for holding this hear-
ing. I think it is a delight for all of us to see this individual because
we have heard so much about him, so I compliment you for bring-
ing him to start this session in the 110th Congress, and welcome
to our witness.

Mr. MARKEY. I thank the gentleman very much. The gentlelady
from California, Ms. Harman.

OPENING STATEMENT OF HON. JANE HARMAN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Ms. HARMAN. Thank you, Mr. Chairman. Congratulations on re-
suming the chairmanship. I am delighted to be a member of this
subcommittee. Fifty years ago a computer filled an entire room,
and processors performed at less than 1/1000ths of the speed they
do today. Our witness, with a twinkle in his mother’s eye or a very
little boy, and the information technology society of the 21st cen-
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tury was not even the subject of scientists’ wildest speculations. We
have come an amazingly long way. But the information technology
revolution is not over. Fifty years from now our world and our soci-
ety will likely look radically different.

We have been bad predictors of technological change. In 1899,
Charles Doole, the Commissioner of the U.S. Patent Office, report-
edly said everything that can be invented has been invented. How
wrong he was, and I have no doubt that today in a classroom some-
where in America a young, female IT genius is discovering the se-
crets of the computer that will lead to inconceivable inventions.
Our challenge as policymakers is to try to assure that the innova-
tion that now defines the American economy is available to as
many people as possible world wide, something that many of the
speakers earlier this morning have addressed, but also that it im-
proves lives and helps us solve the world’s most intractable prob-
lems.

One big problem yet to be solved is the need for public safety and
intelligence agencies to benefit from the information technology ad-
vances we enjoy as private citizens. The 9/11 Commission reported
that before the World Trade Center and Pentagon attacks, the
FBI's outdated and outmoded computer system prevented agents
from finding and communicating information about the hijackers.
Today, first responders do not have voice and data communication
systems to coordinate emergency responses. These are grave tech-
nological liabilities unfitting of our information culture and some-
thing that this subcommittee must help resolve.

But there is also a flip side to this. Not only do we need to get
information to those who would keep us safe, but we also need to
think about how to prevent information from getting to people who
are radicalized by it and who learn to make bombs and become ter-
rorists from surfing the Web. So it is a very, very tough problem,
one this committee will have to think about and no witness so far
as I know is more imaginative and more qualified to give us a basis
for proceeding than the witness before us today. So I look forward
to the testimony. And, again, Mr. Chairman, I am very proud to
serve under your leadership. I yield back.

Mr. MARKEY. I thank the gentlelady very much. It was 20 years
ago this month that I became chairman of the subcommittee for the
first time so it is ancient history. The gentlelady from California,
Mrs. Bono.

Mrs. BoNo. Thank you, Mr. Chairman. I’'m happy to be here also.
I will waive on my opening statement and just welcome our panel-
ist. Thank you.

Mr. MARKEY. The gentleman from Texas, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman. I would ask that my full
statement be placed in the record.

Mr. MARKEY. Without objection. The gentleman from Texas.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. I would like to welcome Sir Berners-Lee because of
the success—I come from an area in Houston, and it is an under-
served area and so my interest has always been more expansion of
the World Wide Web including the eRate program and limiting the
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risk of problems on the Internet like spam, identity theft and
fraud. But I have to admit most of my staffers in my office cannot
imagine 10 or 15 years ago doing what we do today without the
Internet and the research capabilities that we have, congressional
research service that instead of going to the library and pick up a
book now it is all right at the desk, and it is amazing.

Like my colleague from California, I know somebody much
younger than you and I are probably developing something, and we
will be surprised 10, 15, or 20 years from now. So welcome, and
I am glad you are here.

Mr. MARKEY. The gentleman from Indiana, Mr. Hill.

OPENING STATEMENT OF HON. BARON P. HILL, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF INDIANA

Mr. HiLL. Thank you, Mr. Chairman. I feel like I am back in
high school again in my German class for the first day. I am a new
member of the committee and anxious to learn all the intricacies
of telecommunications, in particular the World Wide Web. And, Mr.
Chairman, I would echo all the remarks that have already been af-
forded to you. It is a privilege and a pleasure for me to be on this
committee and you, as the subcommittee chairman. Mr. Chairman,
I appreciate you scheduling this hearing. And, Sir Berners-Lee, I
appreciate you taking the time to appear before us today.

Technology has changed all of our lives. In some ways it has
made it easier to stay in touch through cell phones, wireless cal-
endars and e-mail. In other ways, technology has made life more
difficult through cell phones, wireless calendars, and e-mail. And,
Sir Berners-Lee, you are to blame for all of it. Conducting research,
being able to test drive music, and most importantly stay in touch
with loved ones are all examples of how our lives have improved
through technology. However, one of the most important aspects of
technology is not what is available but who has access to the latest
innovations. The only way the World Wide Web and all of the inno-
vations that have stemmed from its invention has been able to suc-
ceed is through consumer access and use.

It is important to remember that we have to concentrate on serv-
ing all consumers including those in rural America, and I live in
rural America in southern Indiana with all these wonderful serv-
ices. Thank you, Mr. Chairman, for holding this hearing, which I
know is only the first in a comprehensive series of hearings that
will fully investigate these issues. I yield back the remainder of my
time.

Mr. MARKEY. I thank the gentleman. I don’t see any other Mem-
bers at this time so any other statements will be included in the
record at this time.

[The prepared statement of Mr. Towns follows:]

PREPARED STATEMENT OF HON. EDOLPHUS TOWNS, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF NEW YORK

Thank you, Mr. Chairman. I am very pleased that the subcommittee is holding
this hearing. It is always interesting to try to understand how science fiction be-
comes reality. I would also like to thank you for inviting Sir Berners-Lee. I am
heartened that he has chosen to help us all reap the benefits of what he creates,
and I am interested to see if he can illuminate some of the pitfalls we can avoid.

I applaud the goals of his new effort, the World Wide Web Consortium. Their
ideas for standards, guidelines, development, and education will be invaluable as we
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move on to new and better technologies and continue to see the Web grow. In addi-
tion, I hope his dedication inspires more of our children to go into academia.

Finally, I hope he can show us how we can make sure all our constituents benefit
as we move into the digital future. They want to know that they can still keep some
of their information private, that they can protect their children, that the Web will
be available to everyone, and that their lives will be easier and more productive
than ever. We still have a long way to go here in the United States and I am grate-
ful that Sir Berners-Lee has come to help us.

Thank you and I yield back the balance of my time.

Mr. MARKEY. We will turn to our witness, Sir Timothy Berners-
Lee, who coined the term World Wide Web, wrote the first World
Wide Web server, authored the first version of the hypertext mark-
up language which evolved into the primary publishing format for
the Web. In 1994, Sir Tim founded the World Wide Web Consor-
tium, and in 2004 he was made a Knight Commander of the Order
of the British Empire by Queen Elizabeth II, but in fact he has
been a Knight for the world in providing this incredible ability to
communicate. It is an honor to have you with us today. Please
when you feel comfortable begin your testimony.

STATEMENT OF SIR TIMOTHY BERNERS-LEE,
MASSACHUSETTS INSTITUTE OF TECHNOLOGY

Mr. BERNERS-LEE. Chairman Markey, Ranking Member Upton,
members of the committee, the honor is truly mine to be here. I
am very honored to be invited, and I will do what I can to answer
some of these questions at least to set the ground work to put be-
fore us what the things are I feel most important about the Web
on which we should base its future. So I am here as an engineer.
Engineers define the protocols by which computers talk to each
other. You are legislators. Legislators can define laws, protocols,
constraints on the way human beings communicate.

The Web is not just an engineering construction. The Web is
really a web of people. When something happens on the Web like
something new takes off what happens is a very intricate connec-
tion between the little piece of new technology like blog software
and a whole social phenomenon of interacting people. So really the
Web as a whole is humanity connected as connected by the Inter-
net, and so it is very important that the constraints imposed by the
technology and the constraints imposed by the legislation work to-
gether harmoniously to provide the very best we can possibly do.
So it is in that spirit that I come here.

I must say that although I have various hats, I wear none of
them. I do not speak for the World Wide Web Consortium or any
of its members or for MIT. Anything I express here is purely my
own personal viewpoint. I would also like to point out that al-
though I did invent the Web, I had the benefit of doing that and
building on the benefit of the Internet, which had been invented
some 20 years earlier, and in fact the e-mail, when you get e-mail
on your BlackBerry, you have other people to blame for that.

So what I will attempt to do then is explain what I think is most
important, explain, if you like, what is essential about the Web
which makes it work which gives it the properties which allow all
these exciting things to happen, and which therefore are those
things which we should take away and make sure that we preserve
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as we develop the Web. So then I will go into a few specific direc-
tions in which I hope that the Web will progress. I don’t as a rule
try to predict the future. I do, however, express my hopes about the
things which I think will happen. It is amazing how all the creative
people out there will then take hopes and turn them into reality.

I will conclude by going back to some of the basic principles upon
which we must depend as we go on and create new things like the
Web and new things built on top of the Web. So what is essential
about the Web? I built the Web personally out of frustration. It
wasn’t my job to build the Web. I had another job to do but I need-
ed the Web. I was working in a very large European physics lab,
CERN. There were a lot of systems which contained information,
documentation systems. They were all different. You had to go to
different computers. You had to use different software programs to
get different pieces of information. Often you had to talk to dif-
ferent experts. The whole thing was very frustrating.

Wouldn’t it have been nice if all those pieces of information were
in the same system? Now I had seen a lot of people decide that and
build the big system to end all systems, and all these attempts, cer-
tainly the ones I watched at CERN, were failures. They failed to
include everybody and they failed to include everybody because
they insisted on something. They insisted sometimes that you
would use a particular computer. Sometimes you would use a par-
ticular software by a particular company or you would store your
documents in a particular format. You would use a Mac or a PC
other than a Mac to prepare your data. Everything you did had to
be done in English when in fact people at the lab came from all
over the world and spoke all kinds of different languages.

So it was clear to me, first of all, that in fact we could keep all
these systems working but surely we could invent some imaginary
system. The Web, if you like, is an imaginary program. We were
imagining that all these things are in one program but in fact we
are keeping them in all different ones. If you like, the Web is a
white sheet that we are holding up and all these different systems
are projected onto it.

What was clear was the sheet had to be perfectly white, not have
any particular structure. The Web itself could not insist that people
organize their data in a particular fashion in a tree or in a table,
it couldn’t insist they use particular technology. It had to work
with people using any sort of computer systems. So the most im-
portant principle of the Web is this universality, the universality
of dependence of hardware and software and dependence of what
culture somebody comes from as well as what language they speak.
One of the nice things that has come out of the Web is one of the
technologies really where people with disabilities have more power
than any other technology because information can be presented in
lots of different ways depending on the abilities of the person who
is perceiving it.

So there is excitement there about that dimension of universality
so it is a universal space. The important thing is that anything
should be able to link to anything. Compared to a lot of transpor-
tation systems, mail systems, telephone systems where you can
telephone across the world all these things make the world a small-
er place, but the hypertext link, the thing that you click on that
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takes you from one document to another, has this very interesting
property. Every document, every piece of information has what we
call URI, the thing that starts http normally. That http, whatever
it is, may be long and complicated and horrible looking but it iden-
tifies globally without any other context precisely a piece of infor-
mation.

And when I am creating a hypertext document, for example, if
I am writing a Web blog, I can make a link. When I put that link
and I put a URI, and it can be a link to anywhere that you or I
can be to anything. So that allows me to point out a relationship
between two things where no previous relationship had been antici-
pated. That is a really important thing to happen when resolving
problems, to spot those relationships and to be able to represent
things, those relationships. Anything can connect to anything. Any-
body can publish a Web page. It is very, very cheap to do so. When
they do so, they obviously are bound by the laws of the jurisdiction
in which they live but they should not be bound by the technology.
The technology should not force them to write in a particular style,
to write with a particular policy in a particular language, and so
on. So the World Wide Web is universal. It is an enabler. It is not
there to constrain.

So that is the most important part of it is universality. In prac-
tice the reason that it has actually taken off, the reason that so
many things have been developed on top of it the whole part of
that is the fact that the standards, the open standards on which
it is based, the standards which dictate how computers talk to each
other when you click on a link and your computer goes off to get
a piece of information from a Web server somewhere, those stand-
ards which the person who wrote those parameters to determine
how the computers talked to each other are royalty free. That has
been very important. It was a given and is relevant to the Internet.

The people who came before me and developed things like the file
transfer protocol and the e-mail protocols never dreamt of trying to
patent them and charge fees for them. When the Web came and
this explosion occurred and at the same time change in acceptable
use allowed commercial use of the net. We have seen from the
amount of spam that you probably get in your own mailboxes there
are huge commercial incentives out there. When there are those
huge commercial incentives there is a lot of money around there is
a temptation for people to say let us see if we can get some money
out of the infrastructure. Now the Web took off in all its glory with
all the diversity of things out there which have happened because
there was a royalty free infrastructure. There was another system
called the Gopher from Minnesota, that came from the University
of Minnesota. The rumor went around that it might not be, might
not be royalty free in the long run. The people that were developing
it in their garage dropped the whole system like a hot potato be-
cause they didn’t want to work for the University of Minnesota for
free on the weekends.

People working for large companies were told by their lawyers
not to read a single part of the code or the specs, don’t go near it.
At that point people came to me and said what is the story with
the Web so I managed to get a declaration by CERN that CERN
would not ask for royalties for the technology, and all the compa-
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nies and individuals that come together on the World Wide Web
Consortium through the World Wide Consortium’s patent policy
agree, progressively agree, to put their cards on the table and to
agree that when we have produced the standard nobody will be
charging royalties for it. That is very important basis, something
that is important because the World Wide Web is not important for
itself. It is important for what is built on top of it.

That brings me to another important principle. That is the sepa-
ration of the layers. When I designed the World Wide Web, I wrote
two programs. I wrote a program to be the browser and a program
to be the server, and I distributed them over the Internet. Now
these programs wherever somebody installed them would just talk
to each other across the Internet. The Internet itself is a commu-
nication medium which allows two programs to talk to each other.
It doesn’t require anything of what those programs are about or
trying to do. It is as universal itself as possible so the provision of
the Internet service is sometimes represented as an hourglass.
Above the neck of the hourglass are all the things which use the
facility of communication which is provided by the Internet, and
one of those is the World Wide Web, another is e-mail, and under-
neath are all kinds of ways in which technology is supporting the
transfer of information, and these connect to the very simple inter-
face, just a stream of 1s and zeros, which that is the service that
is provided.

So I have had the luxury of developing the World Wide Web real-
ly without having to worry very much about how those are sent,
and during the time that this has happened I have gone from using
a 300 board connection on one of those telephone couplers to a 3
million board connection, so that is a 10,000 factor. So the tech-
nology underneath this has tremendously increased in terms of
speed and functionality, and the Web technology had happened on
top. So the Web technology is also designed just to be a foundation.
Foundation technology is something which tries to be very clean,
very general purpose. It tries to get out of the way and allow other
people because what is the most important thing about the future
of the Web, what is the most important application that is going
to be developed on the Web. It is something which has been devel-
oped by somebody, yes, quite likely some woman who is dreaming
about something or frustrated with something, somebody some-
where, and they will develop this thing as a set of Web sites, as
a new protocol, and they will develop it using the Web infrastruc-
ture, and they won’t have to come to me to ask me whether we can
solve the World Wide Web construction mode to change the Web
architecture. They will just be able to use it, and we will use the
Internet architecture, and all these things will evolve independ-
ently.

So the separation of layers really has been a key to the growth.
This growth would not have happened if one laboratory had been
responsible for developing the whole thing top to bottom. Okay. So
the future, which directions are we going? And there are lots, and
I can only mention a few. One of them is date integration. The doc-
uments on a typical computer, you can think of some of them as
data and some of them as documents. The documents, the mes-
sages you can put on the Web and people can read. The data, the
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spreadsheets, the calendars, and so on, you can see perhaps docu-
ments representing them on the Web but you can’t get at the data
in such a way that you can put it into a spreadsheet. You can pull
out all the information about the weather, about health care infor-
mation, and combine it together and manipulate it. So there is a
serious, if you like, whole half of the Web, of the goal of the Web,
was this data.

We succeeded with the documents. We want to do it with data,
and some of the goals that we have include, for example, all the
applications on my desktop I should be able to connect things to-
gether. I should be able to take my photographs and drop them
onto my calendar and see where in time they happened and do the
same thing with my bank statements. Very importantly, in the en-
terprise all the applications and the enterprise tend to be stove
piped at the moment and it is a great impediment to the manage-
ment of an enterprise that you don’t have a degradation between
these different applications. But more globally applications like dis-
aster management I think would very much be enabled by this web
of data, the thing that we call the Semantic Web, which will allow
what data is available as it becomes available no matter what sud-
den disaster occurs, no matter what new eventuality, what new
disease arrives, what new earthquake or tsunami occurs, what data
we have should be available so that it can be re-used, so it can be
linked together. A lot of people see the Semantic Web as being a
great boon for health care. They see it being a great boon for drug
discovery. The drug discovery business is very much driven by
huge amounts of very complex data, and we have of course very
dire needs to find out things like drugs for cancer, drugs for AIDS.
There is a huge amount of information. Some of it is genomics,
some of it is proteomics, some of it is clinical trials. All these at
the moment are stove pipes. To be functional as a human race and
solving these problems, we need the Semantic Web technology to
allow all these things to be connected together.

So data integration is one area in which we expect the Web to
explode. Another area which is exploding is the diversity of devices.
You have noticed all these little things. Actually you might find
that it is quite difficult to access the Web on these little devices,
but we have the mobile initiative and consortium, which is trying
to make that much easier to try to show there are ways of getting
the same information in a way that could be accessed with a huge
screen or with a small device. Also, one of the hopes there is that
as these small devices come in very much cheaper forms, these
might be forms that you have, they are coming out very much
cheaper, cell phones with screens that can be used for browsing the
Web so the hope is that this will increase the penetration of Web
access for things like health care, for example, in poorer areas and
also in the developing world.

As the development of devices continues I am absolutely certain
that everything hasn’t been invented. Everything that could be in-
vented has not been invented. We can imagine very soon—have you
noticed how things are being covered with pixels, covered with dis-
plays. It hasn’t happened to this room yet but if you go to Times
Square everything is covered with digital displays you can place up
on the sign. Things will be covered to a very long extent with this
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place, if I don’t have a large display on this phone, if my phone can
communicate with a display that I am next to as I walk into my
hotel room then I will be able to continue doing what I was doing
on the phone except with this very large display. That is what we
are calling ubiquitous where it points to a time where really what
we are doing, our address book is a virtual thing, something which
is out there on the Web, and we use different devices to see it but
it isn’t something which we think is connected with a physical de-
vice anymore. Just as the information is now in this space then the
Web will be a space which contains the things which we now asso-
ciate with physical devices. Does that indicate that I should stop?

Mr. MARKEY. Not at all. We go by bells, a system of bells here,
in the Congress and those bells which are ringing right now are
telling us that there is a roll call on the House floor that we will
have to be there in 15 minutes, but you can continue to proceed.
When it rings the second time, it means that there is more than
one roll call on the floor which we will have to recess at some point.

Mr. BERNERS-LEE. As it happens, I have reached my conclusion.
One of the amazing things about the Web is that things happen
which we didn’t predict. When somebody creates a new phenome-
non like a blog, like Wikipedia, they don’t know absolutely that it
will take off and become a world wide phenomenon. Many, many
things don’t, of course, and we don’t hear about them. Many Web
sites start, fizzle out, and just don’t become popular. Some do. So
when people design things, they design something in a small, those
things which are successful have this large effect. They produce a
large hopefully beneficial effect. How are we going to produce new
Web technology and make sure these are beneficial? There are two
ways. One is I think we actually have to be aware of this difference
between the microscopic rules that govern people and govern com-
puters, this relationship between the microscopic and the macro-
scopic phenomenon, so we are calling it Web science. This aware-
ness of the fact that the Web is now a huge thing. There are more
Web pages than people. The world is a large place. It contains
many people. The brain is a complicated thing. It contains many
neurons. We study those as complex things, and they are complex
things. They do things which you couldn’t imagine by looking at
the individual elements of them.

The Web does things which you can’t imagine by just looking at
the individual elements unless you study it as a Web science. So
we are calling that Web science—one of the things that we do then
is we try to get people together across disciplines because this is
not just computers. It is people. They are governed by laws. They
are governed by psychology and incentives. They are governed by
economics. There are a lot of different ways and different fields
which need to look at this, as well as computer science and net-
work engineering. So that we call Web science. We are not done.
We are just starting. We really, I think, will not see a slowing
down now that we have succeeded on the Web. We will see a speed-
ing up. I am afraid it is going to continue. It is not going to get
any easier to keep up.

What is the second way that we make sure that we do things
right? Well, we use these core values, I guess just as you do creat-
ing laws. You base them on core values. You have a rule of thumb
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that if we stick to certain core values on a microscopic scale good
things will happen on a macroscopic scale. If we stick to the Golden
Rule everybody should be happy. So what we have seen some of
these principles for the Web are those of universality, keeping the
Web universal independent of hardware, independent of software,
independent of who happens to be your Internet service provider at
the moment, the present instance in time, independent of language,
independent of culture, independent of disabilities, so the uni-
versality is a very important thing.

We have seen the layering, keeping—the development of the
Internet is a transport of bits, 1s and Os, independent of things
which are built like the Web, like e-mail, like now some things like
Second Life all built on top of the Internet and making sure that
the Web in turn itself is the blank sheet, the blank canvas, some-
thing which does not constrain the innovation which is just around
the corner which somebody is itching to do somewhere. And I sup-
pose most importantly we realize that this thing does not belong
to anybody now. It was based on some ideas that I had. I threw
them out and they were taken up by hundreds, thousands and mil-
lions of people.

It started in the United States. The Internet was started mainly
with funding but it spread and it is all over the world. The Internet
and the Web, these two layers are now fundamental infrastructure
for the global society. It is very important as we develop them we
make sure that they don’t become controlled by any one company
or for that matter for any one country. Chairman Markey, Ranking
Member Upton, members of the committee, that is the most impor-
tant thing I suppose I have to say. I am very anxious to hear any
questions you might have and to help you in any way in under-
standing and helping manage working together to manage this in
the future. I am very grateful for the honor bestowed on me by
being invited.

[The prepared statement of Mr. Berners-Lee appears at the con-
clusion of the hearing.]

Mr. MARKEY. Thank you. Let me announce to the Members that
after the 15-minute vote followed by a 5-minute vote, we are going
to come back and continue the hearing for as long as Members do
have questions of this great man. Let me recognize the gentleman
from Michigan right now for any questions you might have. We can
stay here for another 5 minutes or so. So, Fred, if you would like
to ask some questions.

Mr. UpTON. Thank you. I enjoyed the testimony, and we all have
our personal experiences of how this has impacted us and for the
most part it has been very, very positive. As we look back at his-
tory for me, for example, I visit a grade school or a school virtually
every week and I can remember 10, 12 years ago I would ask how
many people used the Internet and even among a second or third
grade class and just a few kids maybe. Now of course every hand
is up. And I often follow up with another question how many of you
have seen something that is probably inappropriate, particularly
for these youngsters, and again every hand including mine goes up
as well.

And I guess the question that I have, we have a little bit of a
double-edged sword. There is dangers and there is great advan-
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tages in many, many ways, families being able to communicate
with their sons and daughters serving overseas, all different
things. I have the world’s largest appliance manufacturer
headquartered in my district, Whirlpool, and when I go through
their lab and I see their new devices in terms of tracking food that
is in there, recipes, turning on ovens, and then all these different
things that are quite revolutionary from where we were 5 or 6
years ago, but what are some of the things that we should be look-
ing at as we look at the future in terms of privacy, in terms of
things that you might want someone not to be able to connect to
in terms of pornography or other issues? How do we handle some
of those issues as we look to the future?

Mr. BERNERS-LEE. Well, this is obviously a huge topic, and we
could talk for hours about it, but I suppose fundamentally the
thing to remember is that every powerful tool can be used for good
or evil and it can be used by people who are doing good things and
people who are doing bad things. And to first order the job of the
Web is to be that wide slate, and of course everybody who does ille-
gal things, fraudulent things, for example, on the Internet is sitting
there in a chair in some jurisdiction where they are subject to laws
and they are breaking those laws, and those laws apply whether
things happen over the Internet or not.

There are things like child pornography which are illegal, always
have been illegal and will continue to be illegal.

Mr. UPTON. And the trouble is that even though we have some
pretty tough laws here in this country and the UK and other places
often these relocate some place else where you don’t have that—
they are international and we don’t have the same type of law en-
forcement or standards, whatever you want to call it, where they
are able to skirt those laws.

Mr. BERNERS-LEE. Indeed, of course I hope that the committee
will always be aware of the fact that there are other committees
in other parts of the world and in fact the countries working to-
gether in general to solve things such as spam, for example, is very
important. So the Web Consortium is an international group of
people. The Internet task force is an international group of people.
And there is a lot of discussion between governments about this
but clearly when you have a difference between jurisdictions there
are issues.

There are some important things which technology can help
with. I suppose one of the general rules is technology should help
make it easy to do the right thing so, for example, when looking
at copyright legislation, if you find a picture out there on the Web
and you want to do the right thing, you would like to use it in a
report but you are not sure whether you can, one of the important
things that is happening now is data about whether what the li-
censing terms are on that picture is more and more being put into
the picture itself or put into the surrounding documents, automatic
tools. Systems like the creative licenses allowing people to do the
right thing so before trying to create systems which prevent people
from doing bad things, which often is very, very difficult, putting
systems up there which allow people to do the right thing in large
part is very important.
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An awareness of privacy, of course, is very important. There is
a huge amount of information out there on the global Internet.
What a lot of people didn’t realize early on was behind firewalls it
is very properly guarded. And, in fact, a lot of the most important
data, the most valuable data for companies or for Government
agencies is the stuff which is kept most secret. Some of the things
which I hope to see in the future include systems which are aware
of the policies which relate to the data and the information so that
as the data is moved around it can be—the machines can be aware
of who is supposed to be looking at getting it and also perhaps who
is supposed to be using it for what purpose. So as you track it, for
example, through a Government agency the system will be able to
keep track of which data came from where.

Mr. MARKEY. Thank you, Sir Tim. We are now going to take a
break for about I would say 20 minutes when the Members will be
reassembling here. But we will start again in approximately 20
minutes so the committee will take a brief recess.

[Recess.]

Mr. MARKEY. The committee will reconvene. I would ask Mr.
Berners-Lee if he could come back to the witness table and wel-
come to a typical day in the United States Congress. People say
what is a typical day and of course it is a day where you cannot
predict anything which is going to occur, not unlike the chaotic na-
ture of the World Wide Web itself. Let me turn and recognize the
gentlelady from California, Mrs. Bono.

Mrs. BoNo. Thank you, Mr. Chairman. And again I thank the
witness for being here and your testimony was great to hear. I
wish you would have had about 20 minutes longer to continue on.
As my colleague Fred Upton was asking, I think you closed with
basically what was a definition in my mind of DRM. My big ques-
tion is of course property rights, intellectual property, on the Inter-
net and how we protect it. You even cite in your testimony Steve
Jobs talking about DRM and the need to do away with DRM, how
it is a closed platform. We have seen podcasts increase but the sale
of music decrease. I was wondering if you could elaborate a little
bit further on this because in my mind, I salute you and all you
have done and the exchange of ideas, but when somebody has a
copyrighted piece of work whether it is a song or a movie that
translation into the Web and the future to me is uncharted terri-
tory. Could you elaborate a little bit further on where you see the
world going and how creators of content will be compensated in a
world free of DRM?

Mr. BERNERS-LEE. Well, first of all, what I said then was allow-
ing people to do the right thing is important. You can allow people
to do the right thing without DRM. You can write down what the
copyright situation is. You can make software which will track
whether or not you own this. And it won’t stop you but it will let
you know that if you are playing music which you shouldn’t listen
to or because you backed up somebody else’s machine and so you
got access to it it will make it clear—it will turn pink. If we pro-
mote technologies for the method data for information about infor-
mation, putting on the licensing information, putting on the infor-
mation about who has got rights to it. If you go back to that Steve
Jobs article he points out a lot of issues with DRM, and I think
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some people haven’t thought about the problem of what happens
when 20 years on they are using totally different technologies, but
I want to go back and see my old LPs and some of my old LPs are
vinyl, and I can buy myself some sort of laser vinyl record player.
Some of them are CDs, which are completely, of course, DRM free.
So if you want to know what Steve points out the DRM free world
is a world of vinyl LPs or CDs.

Mrs. BoNoO. But is that not the equivalent of having a speed limit
but no enforcement of the speed limit? You could put speed warn-
ing signs for the people and it is the same thing with DRM. You
can always tell people the right thing to do is to not download this
for free but without the enforcement mechanism they still will.

Mr. BERNERS-LEE. What is the enforcement for a speed limit?
The speed limit enforcement mechanism is not that the car grinds
to a halt, right? It is not that you put your foot down and suddenly
your car refuses to move.

Mrs. BoNo. It might be a great thing actually for my teenager
right now.

Mr. BERNERS-LEE. No. The enforcement for speeding is prob-
ably—everybody knows that they are supposed to do. Under some
circumstances people will push the bounds. Other times people will
stay even further within the bounds.

But occasionally the cost of getting caught is sufficiently great in
the long term because the software leads you to do the right thing
and so it is not natural to do the wrong thing because really the
only thing which is going to seriously affect the economy of people
producing music is when things happen on a large scale, and when
things happen on a large scale they are easy to be caught. Then
it might be the disincentive of punishment is sufficient. That sort
of thing I must say I am inclined to try to make software that al-
lows you to do the right thing first. I don’t know, we haven’t tried
the experiment of having something which is like the situation
with CDs and vinyl, which is DRM free, downloadable music. We
don’t know how the public has reacted. We haven’t seen what the
software looks like. We haven’t seen what the user interface looks
like. We haven’t seen what the record company profits would look
like, and so I think this is the sort of thing which needs a lot of—
I don’t have myself a firm opinion as to whether in fact we will be
able to do it completely without some form of DRM or not but I
think we should try to make a system which avoids, for example,
encrypting things in ways that they won’t be able to be read in a
few years time.

Mrs. BoNo. I agree. That cross platform problem is a huge prob-
lem for all of us. You have an iPod and now you can only use
iTunes and you can’t move it over to your other devices is a prob-
lem for me too. But my biggest fear too is in this new business
model what we are going to change is the content creator now has
to become a commercial agent that in order to be paid for your song
or your movie your song is now a ditty. It is promoting a commer-
cial product. And movies as we are seeing anymore anyway are al-
ready doing that. So that is my concern in the new world is how
do we prevent that from happening.

And Steve, with great respect to Steve Jobs, he is trying to sell
hardware first and foremost and not the content, and I wonder if
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he would feel the same way about his patents being on the Internet
free of patent protection so that is my huge concern. And I really
appreciate what you have done and your thoughts here and look
forward to this beautiful future of the World Wide Web, and I know
it is going to be a great place for content providers as well as hard-
ware device makers in the world, so thank you very much for being
here.

Mr. MARKEY. The gentlelady’s time has expired. The gentlelady
from California, Ms. Eshoo.

Ms. EsH00. Thank you, Mr. Chairman, again for having this
hearing, and thank you for your magnificent testimony. I hope
what I ask hasn’t already been asked. One of the myths that the
big telecom firms like to perpetuate is that the Internet has always
been free from regulation and that net neutrality legislation would
be unprecedented regulation of the Internet. It has really taken the
whole issue of neutrality and kind of twisted it into a pretzel. It
is very curious to me. Now no one knows better than you that from
the inception of the Internet until very recently the Internet was
protected under FCC non-discrimination rules which require tele-
communication carriers to take a hands-off approach to the Inter-
net.

So my question is would you describe for us how these rules im-
pacted the evolution of the Web? I think that you more than
touched on it in your opening statement and how an absence of
non-discrimination rules going forward would impact the develop-
ment of the Web. That is my first question. And my second ques-
tion is that I am fascinated by your Semantic Web that you spoke
about in your testimony, and all of the descriptions and where we
need to arrive and what we don’t have now and the blending of in-
formation. My question is how will an automated Semantic Web be
able to distinguish between legitimate and fraudulent or inaccurate
and accurate content and sources? So those are my two questions.

Mr. BERNERS-LEE. Both good questions. The first one, I can only
answer to a limited extent because I am not a legislator. I haven’t
studied all the various possible types of legislation, and so I can’t
talk about those in detail. I can say that I feel that non-discrimina-
tory Internet provision is very important for society based on the
World Wide Web. I think that is very important. I think that the
communication medium is so important to society that we have to
give it a special treatment. We have in lots of other ways.

When I was growing up, I learned to understand that interfering
with Her Majesty’s mail was an extremely serious offense. Why?
Because, well, the mails are what actually allows the country to
function as a country, it allows the state to function as a state. And
here there is protection of the fourth estate—there is the protection
of the freedom of speech. Because we are only a society inasmuch
as we are human beings communicating, communication has al-
ways been held with a special respect, and I think that is very im-
portant as the Internet starts to becoming a dominating medium.
So if there were a choice, if there were a possibility that maybe a
compromise of these principles would maybe deliver a world in
which perhaps the markets, open markets, would still function and
perhaps open democracy would still function but it wasn’t abso-
lutely clear, I would always be in favor of erring on the side of
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keeping the medium to be the blank sheet of allowing me to con-
nect if I connect to the Internet to connect to whoever I want, so
I think that is very, very important. That was the first question.

The Semantic Web, it is a good question how would you decide
what data on the Semantic Web to trust. How do you decide what
information on the Web to trust as it is? The answer is in practice
that you use other people as judges. When you read a blog, you
read one person’s blog because you got appointed from another per-
son’s blog. And every morning if you log on and you have a set of
blogs that you read that is a set which you carefully nurture. You
carefully nurture your bookmarks because they are things which
you trust and which take you to places that you trust. The links
provide this function.

On the Semantic Web it is the same even though there is data
published by many places. All Semantic Web agents out there, all
the semantic programs that help people, all the Semantic Web pro-
grams which try to look for disasters and alarm situations will be
taking data. Some of them will be taking data only from fixed
places. They will only be monitoring the tsunami early warning in-
dicators or they will only be looking at the NASDAQ. They will be
hooked up to specific feeds. Others will roam around looking for
data in general, then they will come to tentative conclusions, and
then they will present those conclusions with as an appendix, by
the way, this is where it came from. So we are doing a lot of re-
search on that. And the lab at MIT is trying to make systems more
sophisticated, trying to show how transparent can you make a sys-
tem, to what extent can you make it policy aware. This, if you like,
is an extension of the solution that generally we found for things
like pornography on the Web. We found in general the solution to
this sort of thing is to allow people to label things, to allow people
to method data, information about information.

You asked about something taking data from the Semantic Web.
Well, somebody that has a child sitting at a terminal and wants
to protect that child can install software which will filter the infor-
mation coming to that child. There are all kinds of commercial sys-
tems that you have a choice of them, you have a choice of different
white lists and black lists, so it is demonstrated that information
about information is very powerful, allows us to provide where we
need it a quality stream of information, information with known
quality properties. And I think very parallel things will happen
with the Semantic Web but probably more sophisticated.

Ms. EsHOO. Thank you. Thank you, Mr. Chairman.

Mr. MARKEY. Thank you. The gentlelady’s time has expired.

On net neutrality, the gentlelady has asked a question about net
neutrality, and we very much appreciate your views on the subject.
Just so that everyone on the committee can know before the end
of the year we are going to hear from all sides on that issue so that
everyone’s perspective is heard and the committee before it delib-
erates will have had access to it. Let me now turn and recognize
the gentleman from Florida, Mr. Stearns.

Mr. STEARNS. Thank you, Mr. Chairman. In your opening state-
ment, I was intrigued by some of the things you talked about the
future and you mentioned that digital displays will be on the
present, ubiquitous, I think is the word you used. And I think what
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you are saying when you looked around this room you said there
will probably be some day——

Mr. BERNERS-LEE. I didn’t say anything about this room.

Mr. STEARNS. OK. I had the feeling that you would say that in
a home or in a work environment you would have, are you talking
about digitized high definition videos or are you talking—give me
your idea in the future what these digital displays, you said they
will cover large display areas and so maybe you might just expand
on that future concept.

Mr. BERNERS-LEE. I am sure the committee might have noticed
as I said in Times Square, when you go to Times Square it is no
longer covered in just neon signs. Neon signs are in a minority. It
is covered with digital displays like that, different technologies, but
these are getting cheaper, and so I am a little concerned that per-
haps there should be a protection of neon signs for Times Square.
But seriously there will be the ability to put displays so that all
of the taxi cab instead of just the top becomes a moving digital dis-
play. So the question I would send back perhaps just supposing
that when you walk into your office the walls are all capable of dis-
playing information and the desktop is all capable of displaying in-
formation because it is not very expensive to do that.

Mr. STEARNS. The entire desk.

Nfr. BERNERS-LEE. Suppose the entire desk could turn into a vir-
tua

Mr. STEARNS. And you would just touch your desk and——

Mr. BERNERS-LEE. Then what would you find most powerful?
What would you really want to be able to do? How could you use
that? How would the desk know what to display? How would the
wall know what to display? Your phone happens to be in the mid-
dle, for example, of going through a rather tedious exercise of try-
ing to book a return flight from Washington, DC, and the phone,
for example, imagine that the phone, it connects with radio tech-
nology such as Blue Tooth to the desk and suppose it determines
that it is your desk, determines that it can trust it with informa-
tion and you are in a position that you can see it, and instead of
having to communicate on that little screen it then will commu-
nicate by putting a map of the flight that it is proposing, some pic-
tures of the restaurants where it is suggesting you are going to eat,
and other related information about your travel in a much larger
format on the desk, on the wall.

To do that, for that to happen, the flight that you are booking
has to break out of the phone device. It has to really be in the ab-
stract medium just as things are on the Web. It has to be able to
have—to the user it has to be able to have independent existence.
Lots of problems have to be solved in between because you don’t
want the phone to put details of your private condo up on the sub-
way.

Mr. STEARNS. So the machine would have to think in this case
and determine whether I have access or not.

Mr. BERNERS-LEE. Well, it turns out, yes, the machine has to be
aware of policies for information, what information could be used.

Mr. STEARNS. Now you sort of indicated that these devices like
this, there is a diversity of devices coming too.

Mr. BERNERS-LEE. Pretty much, yes.
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Mr. STEARNS. And what in your mind is diverse? I mean like in
this Treo I can get the Web, I can get my mail, I can get telephone
calls, I can get games, I can do all kinds of things. Diversity of de-
vices beyond this, is there something that you imagine beyond this
in terms of diverse devices?

Mr. BERNERS-LEE. Well, there are devices which, for example,
which are all screen and any interaction is gestural and the future
may be with cameras you will be able to simply gesture without
even touching.

Mr. STEARNS. OK. So either voice activated or gesture or your fa-
cial contact.

Mr. BERNERS-LEE. Maybe there will be wrist watch size screens,
maybe there will be—I like to have a 17-inch screen in my back-
pack because I like to be able to really read stuff when I sit down
to read. People have different personal tastes for what they want
to carry around and how they want to use it. You can see tablets
of various sizes coming out so I think there will be large diversity
of devices of this sort of genre, and also there will be new genres
of devices that we haven’t thought of yet. Perhaps something you
wear on your tie which will project onto the person’s seat in front
of you in the plane whether or not their aircraft was provided with
a screen, just hang up your handkerchief and project onto it from
your tie. I am just speculating.

Mr. STEARNS. One thing you also mentioned the manipulation of
data in the future to take data from a software program and throw
it into an Excel sheet and things like that. I mean under the Mac-
intosh G4 you can take any photographs and put them on greeting
cards, you can put them on calendars, you can do all kind of things.
Is that the type of thing you were talking about in terms of manip-
ulation from software to software? Is that what you meant? I
wasn’t clear on that.

Mr. BERNERS-LEE. The Semantic Web is about——

Mr. STEARNS. How do you spell semantic?

Mr. BERNERS-LEE. S-e-m-a-n-t-i-c. I am sorry about the name for
it. It is not a very well-chosen word. I think World Wide Web
seemed to work but Semantic Web really hasn’t, but that is what
we are calling it.

Mr. STEARNS. OK.

Mr. BERNERS-LEE. It is about being able to connect through from
one application to another so for example, imagine that there I am
doing my taxes and I am looking at a bank statement, and I do not
know why I spent a few hundred dollars for that point, is this an
allowable expense. Now the bank statement software only provides
me with a traditional financial analysis. However, there is a date
there. The date actually would fit on my calendar. If I take that
data and try to drop it on my calendar it just doesn’t work. Sup-
pose it did. Suppose I would drop it on the calendar and so now
the bank statements are all up here in some form on my calendar.
I still don’t know what I was doing on the 26th of March. So I take
my roll of film for my photos and I drop that and now I see $400
and then I have all the pictures of these kids going around on
the——

Mr. STEARNS. Disney World.

Mr. BERNERS-LEE. Disney World, right.
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Mr. STEARNS. So you know.

Mr. BERNERS-LEE. And now, OK, that is not an allowable ex-
pense.

Mr. STEARNS. I see. OK.

Mr. BERNERS-LEE. So what I have done is I have gone from the
world of the financial world through the time dimension into per-
sonal world of photographs in order to answer a question, not to
fIgrlention a scientist trying to figure out where a new virus has come
rom.

Mr. STEARNS. And, Mr. Chairman, a machine could probably do
that in the future, analyze, and said this is what you spent on this
day at this time because you throw all that information together
into that one application and it will tell you, and that is what he
is talking about in the future. Thank you.

Mr. MARKEY. The gentleman’s time is expired. The gentleman
from Indiana, Mr. Hill.

Mr. HiLL. Thank you, Mr. Chairman. In the last campaign that
we all had, and especially in my district, the issue of health care
came up every single day. I could tell you a thousand stories about
the problems people were having with the cost of their health care.
The one story I will recite is from a jewelry store owner in Salem,
Indiana. He is paying $1,000 a month for his health insurance, he
said, “Baron, you know, if it goes up any more, I have to drop my
coverage.” And I said, “I get those kind of comments every single
day of the campaign.”

I don’t know if you can answer this question or not but do you
see any World Wide Web supporting applications for health care?
We are grappling with this problem in Congress, and we are trying
to come up with solutions. And you are the inventor of the World
Wide Web. Is there some relief here that we can provide customers
or tg})l them about that you can creatively come up with in your
mind?

Mr. BERNERS-LEE. I would like to hope so but I think the health
care problem, I agree, is really important and very difficult as well.
I was discussing with people last week so you ask whether there
could be contribution from the Web to this. Well, I must say to a
certain extent there has been one of the more gratifying stories
from the early days of the Web was from an ex-colleague from Eu-
rope took me out to lunch because his son had been suffering from
a very difficult to diagnose condition. He had been given all kinds
of treatments by all kinds of doctors and different drugs which
really worsened this, and he ended up dropping out of school. And
then somebody had mentioned, oh, maybe he has hypoglycemia and
so he had gone to the Web and he found a Web page which says
hypoglycemia, the disease that doctors tend not to diagnose.

And he read all about it and he gave his son a test personally,
and he cured him by changing his diet within three days. So in
that case—so a lot of people are going to the Web for health care
information. This brings up of course the question of whether how
you know what information to trust, how the public knows how to
do that. I know there is a lot of use of the Web for that. There are
also a lot more ways in which I think Web technology could be
used. The patient care record is very important. That has been out-
standing in computing for years. Colleagues of mine at MIT have
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been working on the idea of the patient health care record for years
since before the Web. The complexity of it is of course it involves
a lot of policies, very important policies to who gets to see what in-
formation under what circumstances, carrying information around
in a standard format which is what the Semantic Web provides so
that anybody can potentially read it not being impeded by the fact
that they have got their own software.

Meanwhile, if you take down the barriers from the different
types of software which exist currently with patient records so that
if you have something, if you are wearing something which con-
tains your patient record and you have an accident in some part
of the country, some strange part of the country that any EMT can
then pick up that information and find out your blood type and so
on. As you break down those barriers then you have to erect artifi-
cial careful barriers of privacy, confidentiality, of course. And so
doing that is very important work. I think it is work we have to
do. I think it is possible so I think it is possible to make the patient
care system more sophisticated.

I think the problem of dividing up a doctor’s time between pa-
tients is something which personal one on one time with doctors is
not something which the Web will necessarily solve so to use the
technology where the technology is appropriate to use it for the me-
chanical things to make sure the computer can do the things which
it can do and people like doctors and nurses are doing the things
that only doctors and nurses can do.

Mr. HiLL. You don’t see any applications that might be available
to people to try to acquire some kind of health care. I understand
that there is all kinds of technologies in place on the Web that peo-
ple can refer to for treatment, but this whole issue of the cost of
health care is becoming a problem. Do you see any applications
that the World Wide Web would be able to offer to give people
some relief?

Mr. BERNERS-LEE. Well, to cut down on the cost of health care,
for example, technology has been used for remote presence and
generally when a remote expert, a consultant is called in, obviously
it cuts down the cost if the doctor doesn’t have to travel. It cuts
down on the doctor’s time if the doctor can be presented with all
the information about the patient including perhaps videos of pre-
vious consultants videos and pictures from operations, and so on.
So giving the doctor access to all the data which they legally have
about the patient and all the relevant data also from the sum of
medical knowledge about some other cases giving the doctor that
quickly and easily and intuitively is obviously something which is
going to make health care much more efficient. We have to make
it more efficient if we are going to make it affordable for people and
also pay doctors a living wage.

Mr. MARKEY. The gentleman’s time has expired. The gentleman
from Oregon, Mr. Walden.

Mr. WALDEN. Thank you, Mr. Chairman. Sir, I really enjoyed
your testimony this morning and have been looking forward to ask-
ing a few questions. This issue of the Semantic Web is intriguing
to me and what potential is out there for it. We were just talking
here briefly that we sort of do that with dogs now. You plant a chip
in an ISO standard at least for identification purposes, and it
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seems to me that it wouldn’t be that hard if we can do that for our
dogs and our pets to figure out how we could not necessarily im-
plant a chip but certainly carry those data with us as we go around
and yet have privacy so I am intrigued by that.

I want to ask you a question. I know this will come across prob-
ably as weird but do you see a potential being an MIT engineer and
a great thinker and visionary where you can ever move not just
data but matter?

Mr. BERNERS-LEE. No. That is for somebody else to see. I don’t
know how to do that.

Mr. WALDEN. I just wondered. You know, these things we chuck-
le about now, I bet 50 years ago if somebody had said you will
carry a phone in your pocket and everything will be connected and
we would have said never.

Mr. MARKEY. Actually Dick Tracy had that two way wrist radio.

Mr. WALDEN. He did, and we laughed about it. Well, I was too
young. Of course you would have laughed about it. What are you
working on now?

Mr. BERNERS-LEE. In the consortium two hats. The consortium
is working on the mobile Web, making the Web so that it can work
on mobile devices and as part of that hopefully cheaper devices
which can be used in developing countries and poor areas. The Se-
mantic Web clearly. We are also still working on HTML. HTML
still needs work. There are things that need to be in there that our
Web site developers feel that there are a few things that need to
be done there, and every now and again we look at even http. So
there are new graphic formats and so on. There are other lan-
guages for user interface, which are always interesting.

So the Web Consortium is in some cases pushing for the bounds,
the Web surfaces technology, for example, which allows enterprise
distributor systems to be built and companies to communicate with
each other and export services, information services. We are active
in lots of different sorts of areas in some cases really leading, hav-
ing a vision, seeing that it could be different and pushing and then
leading—getting the standards out there, put out there by a few
other people who see the vision and get the twinkle in their eye
and are prepared to invest up front because they realize what it
could be like when everybody does it.

Other times there is a market need for something like the pri-
vacy technology which allows—to allow people to set their browser
up to test the privacy policy of a Web site just because, if you like,
a hygiene issue because people want to go shopping. They don’t
want to have to worry about privacy and so on. That is really de-
veloped in a very different spirit. We have lots of different activi-
ties in the consortium. MIT then looking particularly at the Seman-
tic Web, looking at user interfaces at the Semantic Web. If there
is all this data out there and you have somebody whether it is a
scientist or a government agent or a person at home, how do you
give them the best access to all this. What is the equivalent of a
spreadsheet or whatever it is that you need to browse through all
this data and analyze it and connect things which you never con-
nected before.

And as I mentioned before, the policy aware Web building sys-
tems which are aware of the policy around data and software
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ngich is responsible, software which allows people to be respon-
sible.

Mr. WALDEN. That leads to an issue we have dealt with a lot in
this subcommittee and in the full committee, things like spyware
and popup ads and those sorts of things, and how as a consumer
I can have more control over what comes into my computer, and
it seems like every time we build a firewall or do something to get
at that the smarter people figure out how to get around whatever
was created to stop it. Do you look at those issues as well or are
those just sort of left to the private sector to figure out?

Mr. BERNERS-LEE. Well, I have to admit that the World Wide
Web Consortium felt for a long time that most of that was e-mail
and where http were not—SMTP is the mail protocol. Other people,
the Internet engineering task force does that, the e-mail. But then
when you look at the way a lot of the fishing attacks occurs be-
cause the e-mail which is an HTML mail and what the e-mail does
is it pretends to be a link to one place when the user hovers over
it. Now they don’t hover long enough to realize that actually it is
not to the bank, it is linked to bank of dot—something in Nigeria,
so the fact that it is HTML and the fact that it has a link is part
of the security problem there. So now the Web Consortium has an
activity for specifically looking at security of browsers.

I have always felt this should be a tactical problem. It may be
when we send e-mail we won’t be so anonymous but the e-mail sys-
tem was put together, it was designed originally for an environ-
ment where everybody was friends talking to each other, very aca-
demic environment in which messages were forwarded from one
machine to another for the public good without worrying really
about who was going to pay for it because the costs were so small
compared with the benefit. So it was designed—it wasn’t designed
for the current situation. That doesn’t mean it is impossible. It is
fairly straightforward to add things. It is such a very large system
so there are various technologies which I think can be rated
against spam.

I know personally at the World Wide Web Consortium we have
a lot of mailing lists and so we put the best technologies we can
find to work on those, and I know that our engineers are talking
with other people at other sites about implementing those. So I
think that in the long term it may be more difficult for you to send
me an e-mail. You may have to show that you are related to an
institution like this but it will be easy for you to do that, and there
will be software which helps you to do that.

Mr. WALDEN. What do you see as the top one or two policy issues
that we should address and what are the top one or two threats
to the World Wide Web that we should be aware of? What should
we be thinking about especially long term?

Mr. BERNERS-LEE. I think—well, I hope the net neutrality thing
is a short-term thing. I think in most of the world people regard
neutrality as such an obvious requirement that I hope it will be
short term. An interesting long-term question is the patent one.
Both in the States and Europe opinions are changing about how
and when it is appropriate to take patents, and I think we are
moving to a situation where large companies which you think as
being the big companies which used to just make money from the
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patent pool have now had an understanding at the senior level that
when there is an open foundation technology like the Internet, like
the Web, like the foundation technologies to come that those stand-
ards have to be royalty free, and that understanding is necessary
to protect all the new markets which come in the future.

So I think that understanding has come to American industry in
the majority over the last few years but yet we have to find out
where that settles down and also across all the jurisdictions.

Mr. WALDEN. My time has expired. Thank you, Mr. Chairman.
Thank you for what you have done for the world and thank you for
coming today to share your thoughts with us.

Mr. MARKEY. The gentleman’s time has expired. The gentlelady
from California, Mrs. Capps.

Mrs. CAPPS. Thank you, Chairman Markey. It is a distinct pleas-
ure to be serving on this subcommittee with you and with Ranking
Member Upton and the other distinguished members. Sir Tim,
thank you for taking the time today to speak with us about the fu-
ture of the World Wide Web and the Internet. I think it is entirely
fitting that the creator of the Web is here to talk about the direc-
tion the Web may be going in the future. And I particularly appre-
ciated in your opening statement your listing of some core values.
The phrases I wrote down were universality, independence, blank
Cﬁnvas, no ownership, global society, and I am going to remember
those.

One of the things that you have written that has caught my at-
tention, Sir Tim, is that some countries have done a better job than
others, including the United States, in making sure that the Inter-
net continues to be a neutral communications medium. That is a
quote, your words. On the other hand, China, for example, has
sharply restricted its citizens’ access for the Web. My question is
to direct you to perhaps talk about some of the policies that these
countries have adopted, the ones we could be learning from and
what are the lessons that we as U.S. policymakers could be taking
away from their experiences.

Mr. BERNERS-LEE. Well, of course chronologically and historically
the U.S. was the place where the Internet was forged and the pro-
tocols were produced and it spread across—the Internet spread
across the world, and in fact I was lucky that when I was develop-
ing the Web more or less I was at the point where I was at the
leading edge of that explosion. It was just becoming politically ac-
ceptable in Europe to talk about using the Internet instead of using
the previously preferred ISO standard protocols. So in many ways
the U.S. has led. My impression is that in other countries that net
neutrality is very much the assumption as opposed to something
which is questioned.

Mrs. CAPPS. So it is assumed in other countries?

Mr. BERNERS-LEE. Yes. When I, in fact, give a talk in other coun-
tries, I tend not to mention it. If I do mention it, people tend to
ask what it is. It isn’t an issue, and I hope that continues to be
the same. Now you asked about China. Some countries have re-
stricted policies, some countries try to restrain what people can
read, what people can publish. I feel very at home in the United
States as appreciating free speech and the openness of communica-
tion. We talk at some of these debates about policy and very much
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about the commercial aspects but remember that communication is
not just for commercial reasons. Commercial bias is not the only
bias. Political bias, of course, is if anything a more fundamental
one but without a good political forum in which can be open debate
and accountability then one cannot really set up the commercial
economy, the market economy, which needs the commercial open-
ness and fairness.

I think it is a pity that there are places where the open Internet
connection isn’t allowed. I can see those countries making a change
from a very restricted free Internet society to a more open society
is not something which is easy so I wouldn’t expect

Mrs. CAPPS. So if you go down a certain road then it is harder
to get back again than to stay open

Mr. BERNERS-LEE. I am an optimist. I feel that the Internet, that
it is very difficult actually to engineer, give great censorship in the
Internet, and that in general the truth will win out and informa-
tion will flow, and those countries will have to move with time one
way or another. It is just a question of how they transition.

Mrs. CApPPS. Let me see if I can follow up. As you know, and you
mentioned the business aspect, many of the most successful Inter-
net businesses have been based in the United States. What might
be the implications for some of these businesses and consumers if
we don’t take some of the steps that you have mentioned, for exam-
ple, to enshrine that neutrality into law, could the U.S. lose its
international competitiveness in this area?

Mr. BERNERS-LEE. If we had a situation in which the U.S. did
not have serious flaws in net neutrality, but, for example, Europe
did have net neutrality. I must say if I was going to start a com-
pany, then I would be very tempted to move, yes.

Mrs. CAPPS. Good answer. Thank you. Thank you very much.

Mr. MARKEY. I thank the gentlelady. I have not asked my ques-
tions so I think I will take this opportunity at this time, but if any-
one else has any question which they would like to pose to Sir Tim,
I think we can accommodate that. You state in your testimony that
when you invented the Web and launched it, you didn’t need to ask
anyone’s permission first and you talked about the universality of
the Web. Tell us what that means in terms of future innovation for
the next Sir Tim.

Mr. BERNERS-LEE. This is the separation of the layers, I suppose.
It is the fact that one layer of the technology and the social conven-
tions which go around which complete that technology form or
blank slate. The Internet technology would allow me to write a pro-
gram which would communicate with another program. One pro-
gram signs up for a port number. They agree on a port number.
Then that port number distinguishes the traffic between those two
programs from traffic between other programs, and the Internet
passes that information across.

Now it is true that when we start to go to the extreme band-
width requirements of video that is not just simply the passage of
data but it is the passage of data with a certain quality of service
which is important. And there has always, of course, been quality
of service issues that some people would have slow connections and
some would have fast connections. Early Web browsers came in at
various places that you could get Web browsers which were better
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or better configured for running over slow connections. But the es-
sential thing is that the Internet technology was designed so that
anybody could go out and invent whatever they could imagine to
run on top of it just as the computer for my parents

Mr. MARKEY. So you don’t need anyone’s permission and as a re-
sult entrepreneurial activity can flourish.

Mr. BERNERS-LEE. Yes. I would like to be able to download—I
have on this phone a Web browser which didn’t come with it. I
downloaded it from the Internet. I ran it on the phone. So when
anything is an open platform then that means it is open to innova-
tion. The Web is an example of innovation built on the Internet.
We have seen a huge number of examples of innovation built on
the Web, eBay, Flickr, the list is well known.

Mr. MARKEY. So you travel the world. You see broadband speeds
all around the globe. How would the United States compare in
terms of deployment and affordability? What is your impression as
to how the United States is doing in terms of speed that we are
providing to the American people?

Mr. BERNERS-LEE. I shouldn’t attempt to give you a good answer
there because there are people who analyze this and I am sure that
there must be analysts who have tabulated these things. My im-
pression is that in Europe, for example, that Europe is very com-
petitive and some Internet service providers offer very high band-
width with a very inclusive international phone service for very
competitive rates so one point maybe a year or two ago I remember
there was a claim that the French situation was the French were
actually beating the Americans when it came to the downward
price curve, but I think really the same spirits of making a faster
and cheaper connection is fairly pervasive, but I can’t give you ac-
curate figures.

Mr. MARKEY. Thank you. Now you say that the World Wide Web
Consortium will only standardize new protocols and technologies if
they can be implemented on a royalty-free basis. Could you elabo-
rate on that?

Mr. BERNERS-LEE. The things which have been built up on the
Web have been built because there was not—were enabled largely
because there was no fee payable. There are lots of systems which
have been less successful. In fact, when you look on the Internet
even when you look at streaming video you find that you have to
download different players to play the information from different
places. There are competing standards which are not royalty-free.
You find it is unlikely that you can get an open source copy of
these. There are only a very limited number of the players for
these things. There is a continual frustration to users and informa-
tion providers alike that they have to make a choice as to which
players that they will use. And as an example of what can happen
when there is a

Mr. MARKEY. You could have made a lot of money if you charged
for all the work that you did and do and that the World Wide Con-
sortium——

Mr. BERNERS-LEE. Chairman Markey, let me assure you that if
I had charged from the word go, per click, the World Wide Web
would not have taken off at all, and we would not be here talking
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about it and you would not be getting all that information from the
Web browser on your BlackBerry.

Mr. MARKEY. I think it is important for the committee to hear
that sentence uttered.

Mr. BERNERS-LEE. Had there been a fee, there would have been
no investment. The investment people made on the Web was made
by volunteers in their garages late at night. It was made by people,
system managers, who when their work day was done decided that
they needed to install something like a Web browser. And when it
was done by companies allowing me—I, myself, was allowed by my
boss to do it in spare time. People did it in their 10 percent time.
If there had been any form of fee, they wouldn’t have gone any-
where near it.

Mr. MARKEY. Let me ask you a final question, which is that I
would like you to talk about the international nature of the World
Wide Web Consortium and the importance of building consensus
across continents on standards, protocols, guidelines, recommenda-
tions, everything that is necessary to maintain this incredible in-
vention.

Mr. BERNERS-LEE. Well, from the word go when I put out the
specs for the first browser and server on the Net, the contributions
came in from across the planet, from Hawaii, from India, from
Israel, so the Web development community has always been inter-
national. So from very early days internationalization of the tech-
nology has been very important. And when we meet together, we
try to make sure that we are very fair about different cultures and
different languages and that we use the best—input the best volun-
teer resources that we can get from across the globe, and I think
that this makes the standards very much higher quality.

Mr. MARKEY. Let me ask you one final question. Give us the one
message you would like us to remember as we deliberate over the
next couple of years on all of the issues that could impact on the
World Wide Web. Could you give us just one kind of summary mes-
sage view that you want us to keep with us as we move forward?

Mr. BERNERS-LEE. I suppose the fact that communication be-
tween people is what makes us a society, what makes the human
race the human race, instead of disconnected people behind politics,
and commerce, and education, and romance, and personal diaries,
and all the things that makes our society our society, and some of
those things are very crucial to us. So we have learned over the
generations that protecting the means of communication is really
important. For the World Wide Web there are certain values which
we must maintain such as particularly its universality, and separa-
tion of the layers.

If there is one thing that you should take away is that the World
Wide Web is together technology and society. It is computers and
people. It is really a big Web of people. So while I will do my bit
as an engineer it is very, very important that you as members of
the committee should do your bit as legislators.

Mr. MARKEY. Thank you, sir. Any of the other members have any
questions for Sir Tim? Yes.

Mrs. BoNoO. I am sorry because that was such a beautiful end to
this hearing, but I do have one thing I would love for you to clarify.
And that is in your testimony and what you just said to the chair-
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man in the testimony you write the lesson from the proliferation
of new applications and services on top of the Web infrastructure
is that innovation will happen provided it has a platform of open
technical standards, flexible, scaleable architecture, and access to
these standards under royalty-free terms. You have said that re-
peatedly. But can you please just differentiate that you do not
mean royalty-free content, because I think some people will confuse
the two, royalty-free platform, the architecture of the World Wide
Web, and it would help, I think, if you could clarify that you do not
mean royalty-free content.

Mr. BERNERS-LEE. No, I do not mean, no—when I talk about the
infrastructure this is like the roadway. It is not the goods carried
in the trucks. So, yes, we are talking about being able to use the
Web technology itself without having to pay a fee for the underly-
ing infrastructure, nothing to do with the royalties which we quite
properly pay on music and so on.

Mrs. BoNo. Thank you very much. Thank you, Mr. Chairman.

Mr. MARKEY. Thank you for asking that question. I think that
was very helpful to us. Sir Tim, you don’t know what an honor it
was for the subcommittee to have you testify before us. I can prom-
ise you that but for all those roll calls this morning that you would
have had full attendance the whole time. People are commenting,
as Congresswoman Bono did, that they wished that you could have
just gone on at much greater length, and all of the members have
made that comment to me. So we thank you, and if possible we
would like to be able to continue to consult with you over the years
to get your advice as to which is the wisest course in any one of
these areas that our country and the world should pursue. Thank
you. This hearing is adjourned.

[Whereupon, at 12:56 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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Chairman Markey, Ranking Member Upton, and Members of the Committee. It is my honor
to appear before you today to discuss the future of the World Wide Web. I would like to offer
some of my experience of having designed the original foundations of the Web, what I've
learned from watching it grow, and some of the exciting and challenging developments I see in
the future of the Web. Though I was privileged to lead the effort that gave rise to the Web in the
mid-1990s, it has long passed the point of being something designed by a single person or even a
single organization. It has become a public resource upon which many individuals, communities,
companies and governments depend. And, from its beginning, it is a medium that has been
created and sustained by the cooperative efforts of people all over the world.

To introduce myself, I should mention that I studied Physics at Oxford, but on graduating
discovered the new world of microprocessors, and joined the electronics and computer science
industry for several years. In 1980, I worked on a contract at CERN, the European Particle
Physics Laboratory, and wrote for my own benefit a simple program for tracking the various
parts of the project using linked note cards. In 1984 I returned to CERN for ten years, during
which time I found the need for a universal information system, and developed the World Wide
Web as a side project in 1990. In 1994, the need for coordination of the Web became paramount,
and I left to come to the MIT, which became the first of now three international host institutes
for the World Wide Consortium (W3C). I have directed W3C since that time. I hold the 3Com
Founders chair at MIT where I pursue research on advanced Web technologies with the MIT
Decentralized Information Group. The testimony I offer here today is purely my own opinion
and does not reflect the views of the World Wide Web Consortium or any of its Members.

The special care the we extend to the World Wide Web comes from a long tradition that
democracies have of protecting their vital communications channels. We nurture and protect our
information networks because they stand at the core of our economies, our democracies, and our
cultural and personal lives. Of course, the imperative to assure the free flow of information has
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only grown given the global nature of the Internet and Web. As a Federal Judge said in defense
of freedom of expression on the Internet:

The Internet is a far more speech-enhancing medium than print, the village green, or
the mails.... The Internet may fairly be regarded as a never-ending worldwide
conversation.[1]

Therefore it is incumbent on all of us to understand what our role is in fostering continued
growth, innovation, and vitality of the World Wide Web. I am gratified that the United States
and many other democracies around the world have taken up this challenge. My hope today is to
help you to explore the role this committee and this Congress has in building upon the great
advances that are in store for the Web.

1. Foundations of the World Wide Web

The success of the World Wide Web, itself built on the open Internet, has depended on three
critical factors: 1) unlimited links from any part of the Web to any other; 2) open technical
standards as the basis for continued growth of innovation applications, and; 3) separation of
network layers, enabling independent innovation for network transport, routing and information
applications. Today these characteristics of the Web are easily overlooked as obvious, self-
maintaining, or just unimportant. All who use the Web to publish or access information take it
for granted that any Web page on the planet will be accessible to anyone who has an Internet
connection, regardless whether it is over a dialup modem or a high speed multi-megabit per
second digital access line. The last decade has seen so many new ecommerce startups, some of
which have formed the foundations of the new economy, that we now expect that the next
blockbuster Web site or the new homepage for your kid's local soccer team will just appear on
the Web without any difficulty.

Today I will speak primarily about the World Wide Web. I hesitate to point out that the Web
is just one of the many applications that run on top of the Internet. As with other Internet
applications such as email, instant messaging, and voice over IP, the Web would have been
impossible to create without the Internet itself operating as an open platform. [2]

A. Universal linking: Anyone can connect to anyone, any page can link to any page

How did the Web grow from nothing to the scale it is at today? From a technical perspective,
the Web is a large collection of Web pages (written in the standard HTML format), linked to
other pages (with the linked documents named using the URI standard), and accessed over the
Internet (using the HTTP network protocol). In simple terms, the Web has grown because it's
easy to write a Web page and easy to link to other pages. The story of the growth of the World
Wide Web can be measured by the number of Web pages that are published and the number of
links between pages. Starting with one page and one site just about 15 years ago, there are now
over 100,000,000 web sites[3] with an estimated over 8 billion publicly accessible pages as of
2005. What makes it easy to create links from one page to another is that there is no limit to the

Page 2 1 March 2007
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number of pages or number of links possible on the Web. Adding a Web page requires no
coordination with any central authority, and has an extremely low, often zero, additional cost.
What's more, the protocol that allows us to follow these links (HTTP) is a non-discriminatory
protocol. It allows us to follow any link at all, regardless of content or ownership. So, because its
so easy to write a Web page, link to another page, and follow these links around, people have
done a lot of this. Adding a page provides content, but adding a link provide the organization,
structure and endorsement to information on the Web which turn the content as a whole into
something of great value.

A current example of the low barriers to reading, writing and linking on the Web is the world
of blogs. Blogs hardly existed five years ago, but have become an enormously popular means of
expression for everything from politics to local news, to art and science. The low barriers to
publishing pages and abundance of linking ability have come together, most recently with blogs,
to create an open platform for expression and exchange of all kinds.[4] The promise of being
able to reach anyone over a communications system that will carry virtually anything (any type
of information) is somewhat like other infrastructures we depend upon: the mail system, the road
system, and the telephone system. It stands in contrast to more closed systems such as the
broadcast or cable television networks. Those closed systems perform valuable functions as well,
but their impact in society is different and less pervasive.

The universality and flexibility of the Web's linking architecture has a unique capacity to
break down boundaries of distance, language, and domains of knowledge. These traditional
barriers fall away because the cost and complexity of a link is unaffected by most boundaries that
divide other media. It's as easy to link from information about commercial law in the United
States to commercial law in China, as it is to make the same link from Massachusetts'
Commercial Code to that of Michigan. These links work even though they have to traverse
boundaries of distance, network operators, computer operating systems, and a host of other
technical details that previously served to divide information. The Web's ability to allow people
to forge links is why we refer to it as an abstract information space, rather than simply a network.
Other open systems such as the mails, the roads or the telephones come to perform a function in
society that transcends their simple technical characteristics. In these systems, phone calls from
the wireline networks travel seamlessly to wireless providers. Mails from one country traverse
borders with minimal friction, and the cars we by work on any roads we can find. Open
infrastructures become general purpose infrastructure on top of which large scale social systems
are built. The Web takes this openness one step further and enables a continually evolving set of
new services that combine information at a global scale previously not possible. This universality
has been the key enabler of innovation on the Web and will continue to be so in the future.

B. Open Foundation for Information-driven Innovation
The Web has not only been a venue for the free exchange of ideas, but also it has been a
platform for the creation of a wide and unanticipated variety of new services. Commercial

applications including eBay, Google, Yahoo, Amazon.com are but a few examples of the
extraordinary innovation that is possible because of the open, standards-based, royalty-free
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technology that makes up the Web. Whether developing an auction site, a search engine, or a
new way of selling consumer goods, e-commerce entrepreneurs have been able develop new
services with confidence that they will be available for use by anyone with an Internet
connection and a Web browser, regardless of operating system, computer hardware, or the ISP
chosen by that user.[5] Innovation in the non-commercial and government domains has been
equally robust. Early Web sites such as Thomas have lead the way in efforts to make the
legislative process more open and transparent, and non-commercial sites such as the Wikipedia
have pioneered new collaborate styles of information sharing. The flexibility and openness
inherent in Web standards also make this medium a powerful foundation on which to build
services and applications that are truly accessible for people with disabilities, as well as people
who need to transform content for purposes other than that which it was originally intended.

The lesson from the proliferation of new applications and services on top of the Web
infrastructure is that innovation will happen provided it has a platform of open technical
standards, a flexible, scalable architecture, and access to these standards on royalty-free ($0 fee
patent licenses) terms. At the World Wide Web Consortium, we will only standardize technology
if it can be implemented on a royalty free basis. So, all who contribute to the development of
technical standards at the W3C are required to agree to provide royalty-free licenses to any
patents they may hold if those patents would block compliance with the standard. [6] Consider as
a comparison the very successful Apple iTunes+iPod music distribution environment. This
integration of hardware, software, Web service shows an intriguing mix of proprietary
technology and open standards. The iTunes environment consists of two parts: sales of music
and videos, and distribution of podcasts. The sale of music is managed by a proprietary platform
run by Apple with the aim of preventing copyright infringement. However, because Apple uses
closed, non-standard technology for its copy protection (known as Digital Rights Management),
the growth is seen as limited. In fact, Apple CEO Steve Jobs recently wrote that the market for
online music sales is being limited by the lack of open access to DRM technology.[7] By
contrast, the podcast component of iTunes is growing quite dramatically, providing a means for
many small and large audio and video distributors to share or sell their wares on the Web. Unlike
the music and video sales, podcasts are based on open standards, assuring that it's easy to create,
edit and distribute the podcast content.

C. Separation of Layers

When, seventeen years ago, I designed the Web, I did not have to ask anyone's permission.
The Web, as a new application, rolled out over the existing Internet without any changes to the
Internet itself. This is the genius of the design of the Internet, for which I take no credit.
Applying the age old wisdom of design with interchangeable parts and separation of concerns,
each component of the Internet and the applications that run on top of it are able develop and
improve independently. This separation of layers allows simultaneous but autonomous
innovation to occur at many levels all at once. One team of engineers can concentrate on
developing the best possible wireless data service, while another can learn how to squeeze more
and more bits through fiber optic cable. At the same time, application developers such as myself
can develop new protocols and services such as voice over IP, instant messaging, and peer-to-
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peer networks. Because of the open nature of the Internet's design, all of these continue to work
well together even as each one is improving itself.

II. Looking forward

Having described how the Web got to where it is, let us shift to the question of where it
might go from here. I hope that ['ve already persuaded you that the evolution of the Web is not in
the hands of any one person, me or anyone else. But I'd like to highlight three areas in which [
expect exciting developments in the near future. First, the Web will get better and better at
helping us to manage, integrate and analyze data. Today, the Web is quite effective at helping us
to publish and discover documents, but the individual information elements within those
documents (whether it be the date of any event, the price of a item on a catalog page, or a
mathematical formula) cannot be handled directly as data. Today you can see the data with your
browser, but can't get other computer programs to manipulate or analyze it without going
through a lot of manual effort yourself. As this problem is solved, we can expect that Web asa
whole to look more like a large database or spreadsheet, rather than just a set of linked
documents. Second, the Web be accessible from growing diversity of networks (wireless,
wireline, satellite, etc.) and will be available on a ever increasing number of different types of
devices. Finally, in a related trend, Web applications will become a more and more ubiquitous
throughout our human environment, with walls, automobile dashboards, refrigerator doors all
serving as displays giving us a window onto the Web.

A. Data Integration

Digital information about nearly every aspect of our lives is beginning created at an
astonishing rate. Locked within all of this data is the key to knowledge about how to cure
diseases, make more money, and govern our world more effectively. The good news is that a
number of technical innovations (RDF which is to data what HTML is to documents, and the
Web Ontology Language (OWL) which allows us to express how data sources connect together)
along with more openness in information sharing practices are moving the World Wide Web
toward what we call the Semantic Web. Progress toward better data integration will happen
through use of the key piece of technology that made the World Wide Web so successful: the
link. The power of the Web today, including the ability to find the pages we're looking for,
derives from the fact that documents are put on the Web in standard form, and then linked
together. The Semantic Web will enable better data integration by allowing everyone who puts
individual items of data on the Web to link them with other pieces of data using standard
formats.

To appreciate the need for better data integration, compare the enormous volume of
experimental data produced in commercial and academic drug discovery laboratories around the
world, as against the stagnant pace of drug discovery. While market and regulatory factors play a
role here, life science researchers are coming to the conclusion that in many cases no single lab,
no single library, no single genomic data repository contains the information necessary to
discover new drugs. Rather, the information necessary to understand the complex interactions
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between diseases, biological processes in the human body, and the vast array of chemical agents
is spread out across the world in a myriad of databases, spreadsheets, and documents.

Scientists are not the only ones who need better data integration. Consider the investment and
finance sector, a marketplace in which profit is generated, in large part, from having the right
information, at the right time, and reaching correct conclusions based on analysis and insight
drawn from that information. Successful investment strategies are based on finding patterns and
trends in an increasingly diverse set of information sources (news, market data, historical trends,
commodity prices, etc.). Leading edge financial information providers are now developing
services that allow users to easily integrate the data they have, about their own portfolios or
internal market models, with the information delivered by the information service. The unique
value creation is in the integration services, not in the raw data itself or even in the software
tools, most of which will be buiit on open source components.

New data integration capabilities, when directed at personal information, pose substantial
privacy challenges which are hardly addressed by today's privacy laws. The technology of
today's Web already helps reveal far more about individuals, their behavior, their reading
interest, political views, personal associations, group affiliations, and even health and financial
status. In some cases, this personal information is revealed by clever integration of individual
pieces of data on the Web that provide clues to otherwise unavailable information. In other cases,
people actually reveal a lot about themselves, but with the intent that it only used in certain
contexts by certain people. These shifts in the way we relate to personal information require
serious consideration in many aspects of our social and legal lives. While we are only just
beginning to see these shifts, now is the time to examine a range of legal and technical options
that will preserve our fundamental privacy values for the future without unduly stifling beneficial
new information processing and sharing capabilities. Our research group at MIT is investigating
new technologies to make the most of the Semantic Web, as well as both technical and public
policy models that will help bring increased transparency and accountability to the World Wide
Web and other large scale information systems.[8] Our belief is that in order to protect privacy
and other public policy values, we need to research and develop new technical mechanisms that
provide great transparency into the ways in which information in the system are used, and
provide accountability for those uses with respect to what ever are the prevailing rules.

B. Network Diversity and Device Independence

The Web has always been accessible from a variety of devices over a variety of networks.
From early on, one could browse the Web from a Macintosh, a Windows PC or a Linux-based
computer. However, for a long time the dominant mode of using the Web was from a some
desktop or laptop computer with a reasonably large display. Increasingly, people will use non-PC
devices that have either much smaller or much larger displays, and will reach the Internet
through a growing diversity of networks. At one end of this spectrum, the devices will seem
more like cell phones. At the other end, they will seem more like large screen TVs. There are, of
course, technical challenges associated with squeezing a Web page designed for a 17 inch screen
into the two to four inch display available on a mobile phone or PDA. Some of these will be
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solved through common standards and some through innovative new interface techniques. All of
this means more convenience for users and more opportunity for new Web services that are
tailored to people who are somewhere other than their desks.

Growth in access networks and Web-enabled applications presents a number of important
opportunities. For example, more robust, redundant network services together with innovative
uses of community-based social networks on the Web are coming to play an increasing role in
areas such as emergency planning and notification.[9] Reports about ad hoc communication
networks supporting disaster relief efforts are just one illustration of the benefit of the openness,
flexibility and accessible of the Internet and Web. This one area is a microcosm of many of the
issues that we are discussing today, because in order to work well it requires seamless integration
of diverse types of data; repurposing that data instantly into valid formats for a myriad of
different Web devices; and including appropriate captions, descriptions and other necessary
accessibility information. I would encourage all web sites designers to ensure that their material
conforms not only to W3C standards, but also to guidelines for accessibility for people with
disabilities, and for mobile access.

C. Ubiquitous Web Applications

In the future, the Web will seem like its everywhere, not just our desktop or mobile device.
As LCD technology becomes cheaper, walls of rooms, and even walls of buildings, will become
display surfaces for information from the Web. Much of the information that we receive today
through a specialized application such as a database or a spreadsheet will come directly from the
Web. Pervasive and ubiquitous web applications hold much opportunity for innovation and
social enrichment. They also pose significant public policy challenges. Nearly all of the
information displayed is speech but is being done in public, possibly in a manner accessible to
children. Some of this information is bound to be personal, raising privacy questions. Finally,
inasmuch as this new ubiquitous face of the Web is public, it will shape the nature of the public
spaces we work, shop, do politics and socialize in.

D. The Web is Not Complete

Progress in the evolution of the Web to date has been quite gratifying to me. But, the Web is
by no means finished.

The Web, and everything which happens on it, rest on two things: technological protocols,
and social conventions. The technological protocols, like HTTP and HTML, determine how
computers interact. Social conventions, such as the incentive to make links to valuable resources,
or the rules of engagement in a social networking web site, are about how people like to, and are
allowed to, interact.

As the Web passes through its first decade of widespread use, we still know surprisingly little

about these complex technical and social mechanisms. We have only scratched the surface of
what could be realized with deeper scientific investigation into its design, operation and impact
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on society. Robust technical design, innovative business decisions, and sounds public policy
judgment all require that we are aware of the complex interactions between technology and
society We call this awareness Web Science: the science and engineering of this massive system
for the common good.[10] In order to galvanize Web Science research and education efforts,
MIT and the University of Southampton in the United Kingdom have created the Web Science
Research Initiative. In concert with an international Scientific Advisory Council of distinguished
computer scientists, social scientists, and legal scholars, WSRI will help create an intellectual
foundations, educational atmosphere and resource base to will allow researchers to take the Web
seriously as an object of scientific enquiry and engineering innovation.

II1. Conclusion
So how do we plan for a better future, better for society?

We ensure that that both technological protocols and social conventions respect basic values.
That Web remains a universal platform: independent of any specific hardware device, software
platform, language, culture, or disability. That the Web does not become controlled by a single
company -- or a single country.

By adherence to these principles we can ensure that Web technology, like the Internet,
continues to serve as a foundation for bigger things to come. It is my hope, Chairman Markey,
members of the committee, that an understanding of the nature of the Web will guide you in your
future work, and that the public at large can count on you to hold these values to the best of your
ability. I am grateful for the opportunity to appear before you and am ready to help your efforts
in future.
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THE DIGITAL FUTURE OF THE UNITED
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HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TELECOMMUNICATIONS
AND THE INTERNET,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 2:35 p.m., in room
2123 of the Rayburn House Office Building, Hon. Edward J. Mar-
key (chairman of the subcommittee) presiding.

Members present: Representatives Doyle, Harman, Inslee, Bou-
cher, Towns, Eshoo, Stupak, Engel, Green, Dingell, Upton, Hastert,
Stearns, Deal, Shimkus, Pickering, Radanovich, Walden, Terry,
Ferguson, and Barton.

OPENING STATEMENT OF HON. ED MARKEY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEATLH OF
MASSASCHUSETTS

Mr. MARKEY. Good afternoon, ladies and gentlemen. This is the
second in a series of oversight hearings on the digital future of the
United States that began with testimony last week from the inven-
tor of the World Wide Web, Sir Timothy Berners-Lee. Today we ex-
amine the radio industry and assess its power and its promise. And
we have a diverse panel of witnesses before us to illuminate many
of the issues in the radio field. Radio has a long history of democra-
tizing access to information. It is a medium that reaches virtually
every area of the country, and radio stations are powerful commu-
nications, assets for the communities that they serve.

Noncommercial low-power and full-power radio in particular help
reach underserved areas, air niche programming formats, and pro-
vide local information of value to diverse community segments. I
hope that we can continue to protect and enhance the role of non-
commercial voices through low-power radio.

Moreover, as the FCC prepares to open an application window
for new full-power noncommercial stations, it is vital to ensure that
adequate notice is given to the public about opportunities to obtain
licenses to ensure that aspirants for such licenses may broadly rep-
resent the great diversity and richness of the country. In the area
of commercial, over-the-air radio, more than 1,000 radio stations
are already broadcasting digital content. Digital technologies allow
free over-the-air radio broadcasters to provide upgraded audio qual-
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ity, as well as the ability to multicast their signal into multiple
feeds. These multiple audio feeds may permit, for example, a radio
broadcaster to air news, sports, weather, traffic, and talk on one
feed while two others simultaneously broadcast music from distinct
musical genres.

As we move towards the digital era, we must also assess the pub-
lic interest obligations of broadcasters and the effects of market-
place consolidation. The commission is in the midst of reviewing its
media ownership rules, and this review will analyze the effect of
this consolidation on competition, localism, and diversity of view-
points among many issues.

In addition, I am concerned about the abysmal lack of broadcast
licenses that are held by minority-owned and women-owned busi-
nesses. While many licenses were obviously given out to original li-
censees decades ago, it is important to remember that half the
country is women and approximately 35 percent is minorities. Yet
women and minorities today reportedly hold less than 4 percent of
FCC broadcast licenses. This is something that this Congress and
the FCC should find creative ways to remedy, and the commission
can take an important first step by developing accurate data on
current minority and women-ownership levels, which today is not
readily available information to the public.

I also want to note the recent decision by the Copyright Royalty
Board to hike royalty rates. Previously small Internet radio provid-
ers were able to pay a percentage of revenues to cover royalty pay-
ments. The decision by the Copyright Royalty Board, which now
sets rates on a per-song, per-listener basis effective retroactively to
2006. This represents a body blow to many nascent Internet radio
broadcasters and further exacerbates the marketplace imbalance
between what different industries pay. It makes little sense to me
for the smallest players to pay proportionately the largest royalty
fee. This decision runs the risk of hurting not only fledging entre-
preneurs, but also the online radio services of public broadcasters
and smaller commercial stations.

And finally, I want to briefly address the satellite radio industry.
Obviously XM and Sirius Radio have stated their desire to merge.
This merger raises several public interest issues that this hearing
will help to illuminate. Among these issues are the merger’s poten-
tial effect on consumer prices and consumer equipment, its effect
on content and content providers, its effect on localism and the
ability of listeners to both pay and free radio services to obtain in-
formation that is local in nature, and its impact on competition
broadly. The merger may also impact telecommunications policy
goals related to spectrum efficiency and the prospects for new com-
petitive entry and innovation.

I want to thank all of our witnesses on this star-studded panel
today for their willingness to testify. Let me now turn and recog-
nize the gentleman from Michigan, the ranking member of the sub-
committee, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UptON. Well, thank you, Mr. Chairman, for holding today’s
hearing. We all know that radio does play a very important role in
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our lives, and I commend all those dedicated folks in the industry
for enriching those lives. The numbers of radio stations in America
has roughly doubled since 1970, with approximately 13,500 sta-
tions in operation today. And satellite radio now serves nearly 15
million customers nationwide.

When we discuss the future of radio, we must also have a concur-
rent discussion regarding the future of broadcast radio ownership
rules. And while there has been tremendous growth and advances
that have been made in the world of radio, not to mention the over-
all media world over the years, the unfortunate reality is that our
nation’s media ownership laws do not reflect or even acknowledge
such great advancement. Current ownership laws are especially de-
structive to the ability of broadcasters to compete because they
freeze growth. They stifle experimentation and innovation and per-
versely diminish diversity of viewpoints. Common sense tells us
that the recent explosion of media sources should eliminate any
concern over a lack of diversity of views in the marketplace and
competition, which have been the principle justifications for the
rule. This growth remains unabated and more than makes the case
for regulatory relief in the broadcast sector.

Let us take a closer look at the local broadcast radio ownership
rules. In a market of 45 stations, the most that a single company
can own is eight. In a market with 145 stations, a single company
can own also only eight stations. Where is the logic? Even setting
aside for just a moment the competition from other media, espe-
cially satellite radio, there is absolutely no public good enough to
justify the same local radio ownership cap for Cincinnati as it is
for New York, Chicago, or Los Angeles.

And let us remember that ownership diversity is only a proxy for
viewpoint diversity. The largest markets in the country tend to
have more diverse populations, and thus they demand more diverse
program formats. Yet the maximum number of formats any one
owner can deliver is eight because that cap ownership is main-
tained by the FCC. Increasing the number of stations that any one
entity could own would translate into an increase in the number
of formats that can be broadcast into that market.

The result would be to increase the quality of free terrestrial
radio services to consumers and increase the availability of foreign-
language programming to them. Moreover, the economies of scale
that are obtained when commonly owned stations are clustered in
a market make it possible to take risks on new formats that would
not otherwise be feasible. The result will be that owners will exper-
iment with new and different formats, and consumers will be the
beneficiaries. The public will likewise benefit from a healthy radio
industry.

While the FCC’s current regulations recognize that AM and FM
stations compete against each other, they fail to recognize the other
competitors in today’s marketplace, foremost among them obviously
is satellite radio. For the time being, the two satellite radio licenses
can reach approximately 150 channels in every market in the coun-
try, compared to the current limit of only eight stations that re-
strict the terrestrial radio industry. Moreover, licensed radio sta-
tions obviously compete against new devices, whether they be
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iPods, Internet radio, which will soon be broadcast to cars, using
the YBas networks.

The upshot is that terrestrial radio is engaged in an extremely
competitive marketplace and one that is becoming more competi-
tive virtually every day. Against that type of competition, I believe
that it is worthwhile to lighten the regulatory restrictions on own-
ership that limit the ability of free terrestrial radio to grow in the
largest markets in the country. I continue to firmly believe that in
markets with 60 or more radio outlets, a modest increase in the
number of stations that one entity can own or control will confer
significant public interest benefits. Modest increase would not re-
sult in undue concentration. It would allow a single entity to con-
trol 10 stations, would mean that no one entity would be able to
control more than 17 percent of that market.

So I look forward to our testimony today from our witnesses,
looking at a number of different issues, and I appreciate the chair-
man’s hearing this afternoon.

Mr. MARKEY. Thank you. I thank the gentleman. The Chair rec-
ognizes the Chairman of the full committee, gentleman from Michi-
gan, Mr. Dingell.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, thank you. I commend you for hold-
ing this hearing today. I also thank our witnesses for appearing be-
fore the subcommittee. I want to especially welcome Mr. Peter
Smyth of Greater Media, whose company owns three Detroit radio
stations and which does an outstanding job of serving our commu-
nity. Welcome.

This is the second hearing in the committee’s examination of the
Nation’s digital future, and it is in an important one. Decisions
may soon be made that will affect this structure of the broadcast
marketplace and the level and quality of discourse in our demo-
cratic society. Since the formation of commercial broadcasting, Con-
gress has acted deliberately to preserve localism, promote diversity,
and ensure competition in the broadcast media. Rather than estab-
lish a national broadcast system, the Congress oversaw the cre-
ation of thousands of local stations throughout the Nation that are
required to respond to the needs of their local communities.

So then what is the state of radio today? Many claim that the
consolidation of the radio industry over the past decade has ad-
versely affected diversity on the public airwaves and the service
broadcasters provide to their local communities. I must observe
that there is reason to believe that there is truth in these state-
ments. These concerns then must be taken seriously. Yet we now
find that Clear Channel, the largest group owner, is spinning off
several hundred radio stations. This offers a ray of hope that the
trend of declining media ownership can be reversed. The last count
on this matter shows that minorities own a dismal 4 percent of
radio stations nationwide. And there is reason to believe that this
may be in a downward trend.

I would note that it has been the Congress’s policy for a long
time, longer than I have served in the Congress, that we should
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have full representation of minority broadcasting and that the Fed-
eral law should and the Federal regulatory agencies should encour-
age that situation to go forward. The FCC now then must speed up
its efforts to spread licenses among entities that better reflect the
diversity of people across our Nation.

The transition to local digital provides an opportunity to reinvig-
orate local broadcasting. With near CD-quality sound and multi-
casting capability, digital radio allows broadcasters to improve
service and to remain a vibrant and important part of the local
media landscape. With any luck, we might even see a resurgence
of classical music on the dial, something which would bring me
great personal pleasure. Broadcasters are also joining a variety of
entities using the Internet to serve a worldwide audience. Listeners
now have a broad range of radio entertainment options, including
satellite radio, Internet radio, mobile phone services, and recording
devices such as iPods.

Earlier this week, the Copyright Royalty Review Board set a new
music royalty rate for commercial and noncommercial Webcasters.
I think this committee should look carefully at the implementation
and the implications of that decision, which I think at this time are
not properly understood. The average music consumers are embrac-
ing podcasts and interactive modes of delivering your information.
I have found that my own podcasts enable me to better commu-
nicate with my constituents.

Now, what can consumers expect to hear in the future? Will the
new operations and the new opportunities translate into more local
and more compelling and more diverse content? Even in this new
world, radio remains an important fabric of our local communities.
We must remember the deliberate vision of a free and local system
of commercial and noncommercial broadcasting spread among the
urban and rural communities that make up our Nation. We must
continue to promote new uses of the spectrum, such as low-power
radio, while protecting existing licenses from interference. Even
today, a healthy free broadcasting service remains an important
and vital source of local news, culture, and most importantly, emer-
gency information. Our national policies must continue to promote
localism, diversity, and competition in the media marketplace.

Those with the privilege of using public airwaves, whether local
or national, should provide a public service. That is the law. That
was the intention of the Congress when we passed the Radio Act
in 1927 and has remained so to this day. The FCC has been far
too laggard in overseeing public interest responsibilities of digital
and satellite radio providers. We must never forget that industries
that distribute information have a greater responsibility to our so-
ciety, and consolidation among them poses a far more serious con-
cern than, for example, those who distribute toothbrushes or toast-
ers. Today’s hearing begins with an exploration of the merger of
XM and Sirius. I look forward to learning more about this matter
as the FCC and others begin what I expect will be a thorough, ob-
jective, competent, and fully transparent review of the transaction
and its effect on consumers and the public interest. Mr. Chairman,
I thank you for your courtesy. I give back the balance of my time.
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Mr. MARKEY. I thank the gentleman. Chair recognizes the rank-
ing member of the Energy and Commerce Committee, the gen-
tleman from Texas, Mr. Barton.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Mr. Chairman. I think this is an impor-
tant hearing, and I appreciate you calling it today. This is the sec-
ond hearing in your series on the digital future of the United
States telecommunications market. I think it is good to investigate
the opportunity about whether changes in the radio marketplace
require us to rethink our approach to regulating audio services in
this country. Radio has not been immune to the same revolution
that is making the voice, video, and data markets so competitive.
We can get music, baseball, talk, the news, and even other types
of entertainment now over these satellites. We can get what we
want not only over the air from radio stations, but from the sat-
ellite, from the Internet streamers, yes, Podcasters and even cell
phones.

The broadcasters themselves are going through a mini-trans-
formation. There is more than 1,000 stations have already em-
braced digital transmissions. This shift should enable broadcasters
to improve their sound quality and increase the number of chan-
nels that each station can provide. Thankfully, the broadcasters
have not needed additional spectrum to do so, making their transi-
tion to high definition radio considerably simpler than it is for digi-
tal television.

Changes in the voice, video, and data markets have led us to
question legacy regulations, some of which were written when peo-
ple were sitting around living rooms listening to Little Orphan
Annie over the radio. This hearing presents the opportunity to in-
vestigate whether changes in the audio market suggest that radio
regulation also needs reforming. To see the importance of matching
regulations reality, we need to look no further than the FCC’s in-
ability to justify either of its last two rounds of media ownership
restrictions to the satisfaction of the courts.

Judges have decided that strict regulations wouldn’t do, and nei-
ther would loose ones because no one could show how either set of
rules actually promoted content diversity and localism in the real
world. At some point, we need to figure out who is on first, us or
the innovators. I wonder if technology and competition won’t do a
better job of serving radio listeners than politicians tinkering with
outmoded regulations in a constant game of catch-up.

Indeed, one issue we will address today, the proposed merger be-
tween XM and Sirius, suggests that technological advances make
even defining the relevant market a complex task. This is an im-
portant hearing because it impacts the future, the digital revolu-
tion in radio. And I am looking forward to hearing our witnesses
and in hearing of the questions too that shows where this commit-
tee tends to move its legislation.

With that, Mr. Chairman, thank you again for holding this hear-
ing.

Mr. MARKEY. The Chair recognizes the gentleman from Pennsyl-
vania, Mr. Doyle.
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OPENING STATEMENT OF HON. MIKE DOYLE, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. DOYLE. Thank you, Mr. Chairman, and welcome to our wit-
nesses. Mr. Chairman, I want to tell you a little story of a local guy
done good. His name is Greg Gillis, and by day, he is a biomedical
engineer in Pittsburgh. At night, he deejays under the name Girl
Talk. His latest mash-up record made the top albums of 2006 list
from Rolling Stone, Pitchfork, and Spin Magazine amongst others.
His shtick, as the Chicago Tribune wrote about him, is “based on
the notion that some sampling of copyrighted material, especially
when manipulated and recontextualized into a new art form, is
legit and deserves to be heard.”

In one example, Mr. Chairman, he blended Elton John, Notorious
BIG, and Destiny’s Child all in the span of 30 seconds. And while
the legal indy music download site, Emusic.com, took his stuff
down for possible copyright violations, he’s now flying all over the
world to open concerts and remix for artists like Beck.

The same cannot be said, however, for Atlanta-based hip-hop mix
tape king DJ Drama. Mix tapes, actually made on CDs, are sold
at Best Buy and local record shops across the country. And they
are seen as crucial to make or break new acts in hip-hop. But even
though artists on major labels are paying DJ Drama and others to
get their next mix tape, the major record labels are leading raids
and sending people like him to jail.

I hope that everyone involved will take a step back and ask
themselves if mashups and mix tapes are really different, or if it
is the same as Paul McCartney admitting that he nicked a Chuck
Berry base riff and used it on the Beatles’ hit “I Saw Her Standing
There.” Maybe it is, and maybe Drama violated some clear, bright
lines. Or maybe mix tapes are a powerful promotional tool, and
maybe mashups are transformative new art that expands the lis-
tener’s experience and doesn’t compete with artists as made avail-
able on iTunes or at a CD store. And I don’t think Sir Paul asked
permission to borrow that baseline, but every time I listen to that
song, I am a little better off for him having done so.

Until our questions about the future of music get answered, we
first have to look at the future of radio. I want to look at whether
Webcasters saddled with new royalty fees, whether just one sat-
ellite radio company, whether low-power FM radio stations can
really help artists break through the clutter and be heard by
enough people to be successful.

And I want to look at how consumers experience music and how
radio shapes that. I look forward to the witnesses talking about
these issues and more. And, Mr. Chairman, with that, I yield back
my time.

Mr. MARKEY. I thank the gentleman very much. The Chair now
recognizes former Speaker of the House of Representatives, Dennis
Hastert.

Mr. HASTERT. Mr. Chairman, I yield back.

Mr. MARKEY. The Chair recognizes the gentleman from Illinois,
Mr. Shimkus.
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OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. Thank you, Mr. Chairman. I was just trying to fig-
ure out half the words that Mike Doyle just mentioned. I am
clueless, but I think you will help me later on. I will be brief. I am
all about multiple pipes for competition. The more pipes, the better.
And that helps consumer choose, and it stirs innovation. But it is
very schizophrenic in this new era as things change. There is a
local service requirement for local broadcasters that I think is very,
very important that we preserve for safety. However, then you talk
about a Katrina event, when towers go down, satellite may be able
to %rovide a venue by which public safety information can get deliv-
ered.

So the world doesn’t stay the same. It changes, and that is why
I appreciate the chairman calling this. I love industries that mod-
ernize and technology advance quicker than we can regulate. That
is what I like because then it continues to inspire new services, and
we may be there in this industry. In some sectors right now, there
are schizophrenic tendencies, based upon the ability of the local
service requirements, based upon new technologies, it is appro-
priate that we address them. And I am glad to be here. Mr. Chair-
man, I yield back.

Mr. MARKEY. The gentleman’s time has expired. The gentlelady
from California, Ms. Harman.

OPENING STATEMENT OF HON. JANE HARMAN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Ms. HARMAN. Thank you, Mr. Chairman. I would observe that it
took one person to educate us about the World Wide Web, and
clearly it takes at least five to help us with radio, which has been
around a much longer time. From FDR to NPR, a radio has re-
mained a primary source of information for millions of Americans,
but obviously changes in radio today parallel the great strides in
Internet, television, and other telecommunication services which
we are learning about in our digital future series of hearings.
Maybe, Mr. Chairman, we should have a digital future series of
hearings about Congress some day too. Digital future, if any, series
of hearings.

At any rate, radio is a source of entertainment too. Digital, high-
quality entertainment. In fact, today high definition radio stations
broadcast CD quality sound over free airwaves. Wal-Mart is now
selling high definition audio receivers. And in a short time, free
digital quality music will be the standard in every city and town
in America.

But digital radio, whether satellite, Internet, or over the air, is
an example of technology outpacing legal protections for intellec-
tual property. I know that the Judiciary Committee will take a long
look at this issue. But, as you have said, it is an important one for
this committee too.

Competition in the radio market depends on a level playing field
for radio outlets and on fair treatment for musicians, songwriters,
and record labels whose work they broadcast every day. I hope our
look at competition and fairness in the marketplace won’t overlook
the people who make free music in our cars, homes, and office pos-
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sible. Many of them, I would observe, come from Los Angeles where

my congressional district is located. I think, Mr. Chairman, this

hearing is timely, and our careful focus is needed. And I confess it

is impressive to learn that Chairman Dingell knows about Podcasts

and that my friend and colleague Mike Doyle is so hip. I yield back.
Mr. MARKEY. Gentleman from Oregon, Mr. Walden.

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. WALDEN. Thank you very much, Mr. Chairman. Of course,
I am very interested in this hearing. I think, I believe, I am the
only licensee on the committee and in the Congress that actually
owns and operates radio stations, at least for a few more months.
We are in the process of selling them after nearly 21 years in the
business. So I first always disclaim that so nobody accuses me of
a conflict of interest that I havent at least acknowledged. But I
have a great passion and interest in radio. My father was in it for
38 years. I grew up obviously around the tower and the transmit-
ter. Based on my receding hairline, you can tell that. And so I am
interested in these issues.

And, Mr. Chairman, I would point out that of your statistics on
4 percent of the licenses are owned by women or minorities, my
wife and I actually share the stock in our company. So it is 50/50,
so we represent, in terms of licensees, probably at least half of one
of those 4 percent in ownership because we have run it and owned
it together. And I have great passion for the industry.

I have great concern about its future. I think in many markets,
consolidation has been very healthy and helpful to enhancing pro-
gram content, especially in smaller markets were many stations
were on the border of going broke. In our own situation, we started
with two, acquired two others that weren’t in the best of shape and
put another one on the air. So we have actually brought new pro-
gramming to the marketplace, and one of our stations actually won
a Marconi, an AM station.

And so there is a lot of really good local programming going on
in America in radio, and we hear this talk of the effect of consolida-
tion. And yet I think Clear Channel is the largest owner of radio
stations, owns less than 10 percent of the total number of stations
out there and is selling 400 of those 1,200, just to pick a number
out of the air.

This Congress has also, with the FCC, authorized low-power FM
broadcasters to fill a need in the communities for great diversity,
and virtually anyone who is not in the commercial radio business
can go out and get a LPFM license. And there are hundreds and
hundreds of them on the air, including in the markets that we are
in. And so I think there is enormous diversity. At the end of the
day though, broadcasters are there when there is an emergency.

In our own situation, we have gone commercial-free and pro-
gramming cancelled in cases of emergency to provide full-time in-
formation. I am not alone in that effort. Many of my colleagues
have done that. And as you mentioned, in Katrina, in other crises
around the country, that is just what we do. And we are there. We
are there when the snow piles up on the road and the school buses
can’t run. It is not other forms that are telling you that. It is your
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local broadcasters, and so sure we can always do better, but I think
we got a great record, and I look forward to the panel today and
hearing from them and where we go with the future on over the
air free broadcasting as well as mergers and consolidations and al-
ternatives for America’s listeners. Thank you.

Mr. MARKEY. The gentlelady from California, Ms. Eshoo.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. EsH00. Thank you, Mr. Chairman, for holding this hearing,
and I expect it is going to be another enlightening one. Just as the
Internet and digitization of content has revolutionized commerce,
digital audio has transformed the way we listen to music, to news,
to sports, and other sources of information and entertainment
today. I think that is indisputable. It has changed. It has changed
rapidly. It is exciting. A lot of people are enjoying it, and it really,
I think, is a mark of the 21st century.

Now, whether delivered by satellite, wi-fi, wireless phone, cable
modem, DSL, digital audio has greatly enhanced choices for con-
sumers, for innovators, and for the competition that exists in our
country. Until very recently, when I think of it, the only music that
I could listen to was from my local radio station from my home or
my car stereo, and really not all that long ago, from my Walkman
when I was on the treadmill. And that seems really almost humor-
ous to think that that was not all that long ago. It seems as if it
is really in the distant past.

Now, our choices are no longer limited by our local broadcast
radio stations or by our personal CD collection. In fact, the choices
are almost limitless. Satellite radio delivers hundreds of channels
to cars or portable devices. IPods carry thousands of songs in the
palms of our hands, and the Internet delivers really any song we
have ever heard of or a radio signal from across the globe to any
connected device.

But unlike other Internet content, these innovations are threat-
ened by dominant broadband providers who have the ability and
the incentive to limit consumers’ access to the content of their
choice. I think it is essential that access to Internet radio and con-
tent distribution services remain unimpeded and outside the con-
trol of broadband gatekeepers. Without net neutrality, it is pos-
sible, I think it is likely that the broad consolidation in terrestrial
and satellite radio ownership and limited consumer choice will be
duplicated in the online environment as broadband providers steer
users to their own services or their partners’ offerings.

Net neutrality is critical to ensure that Internet radio and other
emerging online music and information distribution services have
a chance to compete with incumbent providers.

So welcome to the witnesses. I think that you are also eager to
discuss the potential merger of two of America’s satellite radio pro-
viders, and I look forward to you answering my questions. Thank
you, Mr. Chairman.

Mr. MARKEY. The gentleman from Nebraska, Mr. Terry.
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OPENING STATEMENT OF HON. LEE TERRY, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEBRASKA

Mr. TERRY. Thank you, Mr. Chairman, for having this important
hearing. Of course, we had the digital television hearing and the
Internet hearing, and now the radio or aural, not O but AU, part
of the digital transition. And for consumers, what an exciting time.
You look at all the consumer products where we can get our music
or talk radio or podcasting. I just wonder what it is going to be like
as we have the digital breakthroughs that are occurring right now,
what it is going to look like 10 or 20 years from now.

I am probably an example of the consumer that we are going to
talk about or should be the focal point of today’s hearing, of how
best to empower the consumer in this changing environment so
that they have access to whatever mechanisms necessary so they
can get the programming that they want.

I have my video iPod. All my kids have their iPods. Even the 6-
year-old has to have his own. My wife’s Christmas present was Sir-
1us for the car and in the house; although; I will have to admit we
had a discussion about whether to get Sirius because of one of their
programs, Howard Stern, on there. And my wife and I said well,
they will probably break Sirius at some point anyway. True discus-
sion.

Maybe we will get the answer to that or not, but certainly having
Mr. Karmazin here today prompts the discussion of whether to ask
a decency question about satellite. I think I will pass on the de-
cency question, but I think we will have a healthy discussion about
whether a merger or creating within the satellite environment a
monopoly is appropriate from the consumer’s standpoint.

The question that I want to ask our panelists today is how would
we define the market today? Certainly if I bought my music from
a record store some time ago, we would not have defined that as
competition; although, I guess in a way it is. But yes, while there
is free over the air, we now have for-pay satellite. We have all
these other mechanisms. Do we throw anything that makes noise
into the world of competition so that we don’t define this merger
as a monopoly?

I think that is one of the questions that should be answered
today. I am certainly skeptical of these two companies coming to-
gether as one. I think on the surface that is anti-consumer. We will
ferret that out today. I want to thank all of our panelists for being
here to aid us in our policy decisions, and I yield back.

Mr. MARKEY. Next to the gentleman from Texas, Mr. Green.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman, for holding the hearing
on the future of radio. The future of radio is quickly transforming
with many recent changes in the way consumers can assess pro-
gramming. The emergence of HD radio, which has become more af-
fordable and accessible is providing new and additional program-
ming to consumers.

On the other hand, the proposed Sirius and XM merger raises se-
rious questions the implications would have on localism and con-
sumers even if safeguards are put in place remains unclear at best.
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Next week, we will hear from the FCC commissioners in front of
this panel. I am sure they will be a prominent topic in both testi-
mony and questioning after today’s New York Times article about
Chairman Martin’s concerns over the merger. It is hard to see how
prices for satellite radio will come down when a big part of the rea-
son for the merger is to make it profitable.

A related issue, which greatly concerns me, is the attempt by sat-
ellite radio to offer local radio programming. I have worked with
Mr. Pickering to introduce legislation on this issue, and it sounds
a bit strange. But the FCC intended satellite radio to be a national
service in order to protect local service.

But the remarks we will hear today from Mr. Karmazin, remarks
that call for restrictions on local content were ironic, but I respect-
fully respond that maybe it is backwards. What is ironic is if na-
tional radio, satellite radio, offered local content, it would actually
decrease localism and local news coverage and local emergency cov-
erage.

Under its national license, satellite radio is not obligated to pro-
vide public interest services, such as Amber Alerts, coverage and
debate of local issues, important emergency broadcasts during nat-
ural disasters, civil disturbances, or terrorist attacks. More impor-
tantly, under their infrastructure, satellite radio cannot generate
local content. They can only aggregate it and retransmit it. There
are no boots on the ground, so to speak, to generate their own local
news, community fairs, or emergency coverage.

As evidence, satellite radio only intends to offer and can only
offer the low-cost profitable local service like traffic, weather, and
local ads. And while they are offering local traffic and weather on
national channels for a handful of large cities, they do not hire
local meteorologists for local weather coverage or put traffic report-
ers in helicopters for traffic coverage.

In contrast, local broadcasters spend huge sums of money to gen-
erate that unique local content, as opposed to just retransmitting
basic local information gathered from somewhere else. If satellite
radio is allowed to cherry pick cheap local content and sell local ad
revenue, local broadcasters would be forced to reduce their expen-
sive local content like news and public affairs.

The threat is more serious for local news stations, which are a
major source of local traffic and weather information. If satellite
radio is allowed to pull listeners from these stations, we will see
fewer local news radio stations in this country. In fact, I have that
problem in my Houston area. Our local news station is now mostly
a talk station, and coming from our side of the aisle, the folks they
have on the talk is not one of my favorite people.

Making matters worse when you reduce the investments that
local broadcasters make in the local day-to-day traffic, weather,
news coverage, you reduce the assets available for broadcasters to
use during local emergencies. The result could be catastrophic in
tragedy, since local broadcasters are the only ones that have again
their boots on the ground during emergencies like hurricanes and
terrorist attacks.

The legislation Mr. Pickering and I have introduced, H.R. 983,
the Local Emergency Radio Protection Act, clarifies satellite radio
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is not allowed to use their repeater network or their receivers to
selectively offer low-cost, local programming and to cut localism.
Mr. Chairman, I want to thank you for holding the hearing, and
I look forward to today’s hearing and next week and also our con-
sideration of Mr. Pickering and my bill.
Mr. MARKEY. I thank the gentleman. The gentleman from Flor-
ida, Mr. Stearns.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Thank you, Mr. Chairman, and let me also say
that this is an important, timely hearing. We are glad to have
these distinguished, competent individuals who pay taxes before
us.

When I was looking at this, I am not sure that Congress really
has a distinct role in whether these two radio stations should be
merged or not. Perhaps our responsibility is more into looking at
whether this merger will provide greater localism and diversity on
a combined service or not, and whether this local differentiated
programming undermines free, over the air radio.

I think all of us ought to agree though that the merger of these
two is not going to create a monopoly of any sense because there
is a lot of competition out there with the broadcast and the Inter-
net and the wireless and iPod, as others have mentioned. So in the
end, I think that we just have to see whether competition is going
to be there and whether this merger is going to upset what I feel
is the larger issue, which is diversity and provide localism.

I notice that Chairman Martin of the FCC had a question about
the increased cost for this, and Mr. Karmazin indicated that he
thought the price would not go up. I think he said that in recent
congressional testimony, that subscribers would pay the same
monthly rate and receive significantly more programming. But
then, I think, Mr. Martin went on to say well, I think it’s going to
go above the $12.95. And then in response, Mr. Karmazin then said
that he meant two things. Subscribers wanting to keep their exist-
ing service would not face a price increase, and listeners who want-
eg $the best of both services would pay less than the combined rate
of $25.90.

But the long-term outlook on this is that whether they merge or
don’t merge, the price of this will be decided by competition. So
even if they do merge, they are going to have to compete pretty
strongly in the marketplace. They have to offer a better product,
a better price. They must prosper, and the free market will decide
in the end what is going to happen here and perhaps not so much
as this congressional hearing. And I thank you, Mr. Chairman.

Mr. MARKEY. Gentleman’s time has expired. The gentleman from
Michigan, Mr. Stupak.

OPENING STATEMENT OF HON. BART STUPAK, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. STUPAK. Thank you, Mr. Chairman, and thank you for hold-
ing today’s hearing on the future of radio in the digital age. I want
the record to reflect that my good friend, Congressman Mike Doyle,
gave up alcohol for Lent. But after his opening statement, I believe
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it would be better if he would go back on it. I am sorry he is not
here for the comment.

But the witnesses will provide a snapshot of the radio market
today and instruct us as to what the market will look like in the
future. I think we will find that the market is not easy to define.
Does the real market only consist of AM and FM? How much of a
competitor is satellite radio to AM and FM? In what way is my
iPod a competitor to AM and FM? And in what ways will my iPod
or e‘\)/en my BlackBerry be a competitor to AM and FM radio tomor-
row?

Understanding the market is key to Congress legislating and the
Federal Government regulating in this area. For example, how the
Department of Justice defines a radio market will largely affect
whether the Department of Justice approves the proposed merger
between XM and Sirius Satellite Radio. I am pleased we have Mr.
Karmazin of Sirius Radio with us here today to speak about the
proposed merger and his view of the radio market. I would also like
to welcome the other witnesses testifying.

While I hope we discuss other issues such as access to content,
royalties, new platforms, and technologies, I think it is important
that the committee look closely at the proposed satellite radio
merger. I look at this proposed merger through the eyes, or should
I say the ears, of my rural constituents.

Rural Americans depend on local, terrestrial programming for
crop updates, storm warnings, local news, and sports. Whether I
am out hunting, boating, or driving hundreds of miles meeting my
constituents, radio is my lifeline to the world. I always have access
to the radio. I don’t always have access through my cell phone.
Local radio warns me of when another winter storm is rolling in,
and it provides me with play-by-play action of the current Delpino
High School hockey playoff run. I am not sure what my constitu-
ents would say is the more important service.

Satellite radio has also taken off in rural America. My constitu-
ents have embraced this new option for content they may not oth-
erwise have access to. The success of satellite radio in rural Amer-
ica is similar to the success of satellite television. I believe it is
beneficial for my constituents to have a choice of providers of both
satellite television and satellite radio markets. Just as DirectTV
and EchoStar’s Dish Network competing head to head benefits my
consumers, so does head-to-head competition between XM and Sir-
ius Radio. In both markets, competition has kept prices down, in-
creased innovation, and strengthened consumer service. Ultimately,
I believe a competing satellite provider may be a better check than
a local broadcaster.

In that vein, I'm concerned approving this merger could start us
down a slippery slope of approving mergers between EchoStar and
DirectTV and other providers. That is not something my constitu-
ents want. When EchoStar stopped providing distant signals last
year, I heard from many of my constituents upset that they were
effectively left with only one option for satellite television.

I urge the Department of Justice and the Federal Communica-
tions Commission to look at this merger with a critical eye and pro-
tect the best interest of the public airwaves, not corporations.

And with that, I yield back, Mr. Chairman.
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Mr. MARKEY. OK. The gentleman’s time has expired. The gen-
tleman from New Jersey, Mr. Ferguson.

OPENING STATEMENT OF HON. MIKE FERGUSON, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. FERGUSON. Thank you, Mr. Chairman and Mr. Upton for
holding this hearing. This subcommittee can play a key role not
only in highlighting the promise of digital technology and content
for the American consumer, but also highlighting some potential
problems.

Perhaps more important than that is determining whether a true
problem exists at all. There are more options available in the mar-
ketplace than ever before. Apple’s iPod is a stunning success story.
Digital audio can now be heard across multiple platforms from
Internet radio, Web casts, and wireless, to HD and satellite radio.
In just a few short years, there are more options available to our
constituents than ever before. I think it is safe to say that members
of this panel want to ensure that the digital marketplace remains
robust and competitive.

In turn, it is important that there remains a maximum choice for
consumers and that the marketplace is a welcome place that en-
courages innovation. These are indeed exciting times for American
consumers, particularly with regard to the audio industries. And
that is one of the reasons why at this point, I am inclined to be
supportive of this proposed merger of XM and Sirius. However, my
support is primarily contingent on there being a satisfactory resolu-
tion of the issue of adequate protection for content creators.

Last Congress, I introduced the Audio Broadcast Flag Licensing
Act. It urged that both satellite companies and broadcasters come
to the table with content creators to work out fair royalties in the
private marketplace. The goal of my legislation was not only to en-
sure that intellectual property rights are respected and that con-
tent creators are treated fairly, but that consumers continue to
have access to new content.

I have long said that my preference is to see the issue of digital
content protection resolved between the respective parties in the
private sector. Sirius, under Mr. Karmizan’s stewardship, set a
standard by negotiating with record labels and illustrating that the
marketplace can work. XM followed a different route, choosing to
litigate the issue in the courts. I am eager to learn today how a
newly merged company might address this particular issue.

Thank you, Mr. Chairman, again for holding this hearing. Radio
in the digital age not only holds an exciting array of products for
our constituents, it also raises many questions for this panel to
consider. And as we strive to ensure that those options not only re-
main but continue to grow. And I look forward to hearing from our
witnesses. I welcome all of you here today. Thank you, Mr. Chair-
man. I yield back.

Mr. MARKEY. Thank you, gentleman. The gentleman from New
York, Mr. Towns.
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OPENING STATEMENT OF HON. EDOLPHUS TOWNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. TowNs. Thank you very much, Mr. Chairman, for holding
this hearing today. Let me welcome the chief executive officer, Mr.
Karmazin from Sirius, a great New Yorker. Thank you for coming
and also the other panelists. Good to see you because we are look-
ing forward to learning a lot from you.

We need to understand how to maintain a competitive market-
place that gives choices and low prices to consumers and created
value for shareholders. I also look forward to learning how more
minorities and women can get into this booming business and how
these companies plan to operate responsibly and in the public in-
terest, using the new options offered to them by digital tech-
nologies.

I agree with some comments coming from my colleagues that we
must first view this satellite radio merger from the perspective of
the consumer and whether or not the combination of these two
companies will benefit our Nation’s audio users both in terms of
price and content.

It is clear that the audio market has changed drastically between
1997 and today, when the FCC greenlighted the emergence of XM
and Sirius. And now 10 years ago, when there weren’t nearly as
many audio options as there are today, pitting these two companies
against each other was more logical in terms of diversified con-
sumer choice. Now, however, with iPods in every gym and Internet
radio on every computer, the audio landscape is a bountiful place.

Therefore we must ask ourselves if this merger will continue to
provide consumers with great content, a wide array of choices, and
low prices. And I emphasize low prices. I am eager to hear from
our witnesses on these crucial considerations, and I thank them for
taking the time to appear before us today so we can learn as much
as we can and move forward.

b Tl}{1ank you very much, Mr. Chairman, and on that note, I yield
ack.

Mr. MARKEY. I thank the gentleman. The gentleman from Geor-
gia, Mr. Deal.

OPENING STATEMENT OF HON. NATHAN DEAL, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. DEAL. Thank you, Mr. Chairman. Thanks for the hearing
and thanks to the witnesses for being here. I think it is certainly
an appropriate time, in light of the proposed merger of the satellite
radio stations. I am interested to learn more about both the
positives and the negatives and how the merger, if it is completed,
will affect rural districts such as mine and not only the constitu-
ency but also existing radio station operators.

I understand there are a number of ways, of course, for cus-
tomers to access programming: iPods, HD radio, over the air broad-
cast radio. However, I also know that there are many of my con-
stituents who are concerned about what is going to happen if there
is only one satellite radio provider in the marketplace.

One question that I would like to see answered is how we can
be assured that this merger will not result in rising prices to con-
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sumers. Will there continue to be an active and competitive radio
marketplace? What will happen to exclusivity deals and their ef-
fects on consumers? Will there continue to be innovation and inge-
nuity? These are very real concerns for millions of Americans.

I would like to end with one final observation. As I have listened
to the various parties commenting on this merger, I have been
struck by one particular aspect of the debate. Behind the reality of
whether there is competition and parity among the various indus-
tries involved, I am struck by this one bit of irony. The broad-
casters, when talking about their television programming, seem to
have a different message than the one I am hearing from their
radio interests. When it comes to television programming, they
have been very vocal in asserting their right to negotiate com-
pensation for their product and have asserted their power to with-
hold their product from anyone not willing to meet their conditions
for payment.

However, when it comes to broadcasting artists’ music, the NAB
is lobbying Congress that they should not be asked to negotiate or
pay for another content owner’s product, even though satellite
radio companies and Webcasters do negotiate payment. I find this
a highly contradictory position. When they control the content, they
demand payment. When they use someone else’s content, they don’t
want to provide payment.

Mr. Chairman, as we consider the merger before us today and
debate whether there is parity among the various services, I would
suggest that we should also consider whether there is parity across
the telecommunications sector on how we treat content owners and
whether it is fair and reasonable. Thank you.

Mr. MARKEY. The Chair recognizes the gentleman from Virginia,
Mr. Boucher.

OPENING STATEMENT OF HON. RICK BOUCHER, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF VIRGINIA

Mr. BoUCHER. Well, thank you very much, Mr. Chairman. I just
have a few thoughts about the XM/Sirius proposed merger that I
will share with members and others this afternoon. I think there
are pro-consumer benefits, which suggest that the merger is in the
public interest. Both companies maintain separate entertainment
offerings at the present time. The merger would extend to consum-
ers larger choices from among program offerings, including the pos-
sibility of a la carte availability to select the channels from a larger
total inventory that each consumer would desire.

The extra bandwidth which the elimination of duplication would
produce could also result in the offering of a broader array of public
interest programming than either company is offering at the
present time. And there appears to be, in my view, no valid reason
to disapprove this merger. It is clear to me that the relevant mar-
ket for competition purposes is the entire marketplace for audio en-
tertainment. That market includes all of terrestrial radio as evi-
denced by the repeated statements of some of the major terrestrial
broadcasting companies that they are in competition with satellite
radio. I think the opposition of the National Association of Broad-
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casters to the merger lends credence to the fact that terrestrial and
satellite radio are indeed in competition.

The relevant market also includes Internet radio and both Inter-
net-based streams and downloads to computers and to portable de-
vices. And in that large, highly competitive market, satellite radio
is really a small player. Arbitron’s recent survey that was released
last week shows that satellite radio listening accounts for only 3.4
percent of all radio listening.

That same survey shows that satellite radio listeners are also
avid listeners to terrestrial radio. In fact, satellite radio listeners
are listening to XM or Sirius for 10 hours, 45 minutes per week.
But those satellite subscribers are mostly listening to terrestrial
radio for an average of 14 hours weekly. They listen to Internet
radio 8 hours, 15 minutes weekly. These figures clearly show that
satellite radio is in competition with terrestrial radio and Internet
radio and that satellite radio listeners are listening to the combina-
tion of terrestrial and Internet radio more than twice as much as
they are listening either to XM or to Sirius.

There are public benefits to be derived from the merger and in
the market where satellite radio competes. The companies do not
have market power. In fact, combined, they represent a mere 3.4
percent of that market. So, Mr. Chairman, in my view, the public
interest requires approval of this merger. Thank you, and I yield
back.

Mr. MARKEY. The gentleman from California, Mr. Radanovich.

Mr. RADANOVICH. Thank you, Mr. Chairman. I will pass on an
opening statement.

Mr. MARKEY. The gentleman from Mississippi, Mr. Pickering.

Mr. PICKERING. Mr. Chairman, thank you. I too shall pass.

Mr. MARKEY. We are going for the triple. The gentleman from
Washington State, Mr. Inslee.

Mr. INSLEE. I'll pass.

Mr. MARKEY. There you go. Going to Yankee Stadium here and
Mr. Engel. Let’s see if we can go for the cycle here.

Mr. ENGEL. Well, I am afraid I am going to have to ruin it, Mr.
Chairman. And I will tell you what I will do for you. I won’t read
my speech. I am just going to speak from the heart a little bit, and
I will try to not take the full time.

OPENING STATEMENT OF HON. ELIOT L. ENGEL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Mr. ENGEL. I want to say, and I have listened to a number of
my colleagues, that I certainly have an open mind about this. I
don’t think that we should automatically assume that the merger
is a bad thing or a bad idea. Like all of us, we represent constitu-
ents, and the bottom line is what is best for the constituents. I
think we know that. I think there are differences of opinion about
that. I think we should listen to all sides and come to a conclusion.

I do know one thing. I do know that my kids run around with
iPods and all kinds of things I don’t have time for. And I know that
when we look at the total issue, we cannot, I believe, just look at
the issue of radio standing by itself. I think we have to look at the
totality of the kinds of entertainment people are looking for.
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So I would say that the onus is on these gentlemen to explain
why this would be good to consumers. I think we should give them
the chance. They should deserve the chance to plead their case, and
there is a thing that I have learned in the 10 or so years I have
been on this committee.

Things are rapidly changing in telecommunications, and the
genie is really out of the bottle. I am not sure that government can
or should attempt to put the genie back in the bottle. I think some-
tinrhes we might be better off letting the marketplace decide that as
well.

But again I have an open mind, and I am going to listen to the
testimony, and I think that this committee has a lot of discussion.
And I welcome the people who are here to testify, and I thank you,
Mr. Chairman, for your indulgence.

Mr. MARKEY. I thank the gentleman. All time for opening state-
ments by members of the subcommittee has expired.

I would like to inform our witnesses that you have just been an
eyewitness to history. This is the largest number of members of
any subcommittee that has ever showed up at 3 p.m to make open-
ing statements on any subject at any time in my 30 years in Con-
gress.

I know that you probably are wondering what has been going on,
and history has been made this afternoon. So we welcome you. We
thank you for your patience, and you are the main event obviously.
And we are looking forward to your testimony.

We will begin by hearing from Geoffrey Blackwell, who is testify-
ing on behalf of the Native Public Media, and the National Federa-
tion of Community Broadcasters. Mr. Blackwell is currently the di-
rector of Strategic Relations and Minority Business Development of
the Chickasaw Nation Industries. He is a member of the Native
Public Media Board of the Tribal Advisors, and he is also the chair-
person of the National Congress of American Indian Telecommuni-
cations Subcommittee. Mr. Blackwell, you have 5 minutes, as does
have each one of the other witnesses, at which point we will go to
questions from the subcommittee members of the witnesses. Please
begin, Mr. Blackwell.

STATEMENT OF GEOFFREY BLACKWELL, DIRECTOR, STRATE-
GIC RELATIONS AND MINORITY BUSINESS DEVELOPMENT
OF THE CHICKASAW NATION INDUSTRIES

Mr. BLACKWELL. Mr. Chairman and members of the committee,
my name is Geoffrey Blackwell, and I am honored to represent Na-
tive Public Media and the National Federation of Community
Broadcasters at today’s important hearing on the future of radio.
Native Public Media represents 33 Native Public radio stations in
the United States. Native Public Media’s primary focus is strength-
ening existing American Indian and Alaska Native stations and
promoting ownership for more native communities by serving as an
advocate, national coordinator and resource center.

These stations serve as critical platforms for education and lan-
guage preservation, public affairs, and cultural dialog. They mean-
ingfully inform the understanding of localism. Their abiding com-
mitment is to serve the diversity in their communities. For exam-
ple, on the Hopi reservations, remote mesas in northeastern Ari-
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zona, KUYI broadcasts a children’s program called Shooting Stars
every morning during the bus ride to school. Produced at the re-
quest of the students, the program engages community members
and elders to read stories in both the Hopi and English languages.

The Tohono Od’ham Nation, which is responsible for almost 100
miles of our critical international border with Mexico relies on
KOHN to keep its citizens informed of the local news, national
threat levels, and Homeland Security activities. With these experi-
ences, we have recommendations for Congress and the relevant
agencies to improve the status of non-commercial radio, particu-
larly Native radio.

The first priority must be to increase Federal funding and ex-
plore other avenues for supporting Native public radio stations, in-
cluding full support for the Corporation for Public Broadcasting
and the Public Telecommunications Facilities program and addi-
tional funding for community stations on needs-based criteria. In
this regard, KILI, the Lakota radio station, went dark last year
after being struck by lightning. Native Public Media provided KILI
with proposal writing expertise that helped the station secure
emergency funding from the PTFP program and CPB to repair and
resume operations. We learned that even small grants can make a
big difference.

Second, support Native Public Media’s Blueprint Initiative,
which envisions a complete inventory of how Native communities
access and relate to media, both traditional and new advanced tele-
communication services. The Blueprint Initiative will find the criti-
cal information on which new solutions can be premised.

Third, ensure that there is adequate public notice in advance of
the FCC’s upcoming application window for full-power, noncommer-
cial, educational licenses.

Fourth, pass legislation to lift the prohibition on the FCC’s
issuance of certain low-power FM licenses.

Fifth, protect the basic ability to stream content or post podcasts
at affordable rates without receiving prior consent from major
telecom providers. In addition, access should be increased for Na-
tive programming on satellite radio services. The FCC should hold
an official hearing on media ownership issues related to Indian
country as they continue in their review of the existing rules. We
need an in-depth examination of these issues.

And finally, Congress should provide customized tools to the FCC
in the form of new, legal authorities and directions based on basic
recognition of Federal Indian law and policy to work directly with
Native nations, open new proceedings, and create new rules to ad-
dress barriers to entry and streamline regulatory processes. The
vast majority of Native Americans have no access or only limited
access to media that represents their voices and interests. Native-
owned radio stations account for less than 0.3 percent of the over
13,000 radio stations in the United States. There are more than
562 federally recognized tribes, yet we only have those 33 licenses
for Native public radio stations. For Native people across the coun-
try, it is not about having access to big media. It is about having
access to any media.

Profound changes are taking place in the way Americans use
media, and Native Public Media is focused on helping Native com-
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munities leverage new digital and wireless platforms that will help
make it possible to close the existing media divide. Critical to our
efforts is ensuring the policymakers understand the impact of their
actions on Native communities.

In closing, Native nations face several challenges in deploying
critical emerging information in telecommunications technologies
while they work to develop sustainable economies. As you address
the appropriate legal framework in a world of technological conver-
gence, Native nations and organizations remain ready to consult
with you.

Mr. Chairman, members of the committee, on behalf of Native
Public Media, thank you again for the opportunity to testify today.
I look forward to answering any questions you may have.

[The prepared statement of Mr. Blackwell appears at the conclu-
sion of the hearing.]

Mr. MARKEY. Thank you very much, Mr. Blackwell. Our next
witness is Peter Smyth, who is the president and chief executive
officer of Greater Media Incorporated. He is here today represent-
ing the National Association of Broadcasters. Since March 2002, he
has been the president and CEO of Greater Media, the parent com-
pany of 19 AM and FM radio stations in Boston, Detroit, Philadel-
phia, and New Jersey. We welcome you, Mr. Smyth. We thank you
for your willingness to testify today. Whenever you are ready,
please begin.

PETER SMYTH, PRESIDENT AND CEO, GREATER MEDIA, INC.

Mr. SmMyTH. Thank you. Good afternoon, Chairman Markey,
Ranking Member Upton, and subcommittee members. My name is
Peter Smyth. I am the president and CEO of Greater Media, which
owns and operates 20 local AM and FM stations in Boston, Detroit,
Philadelphia, and New Jersey and 13 community newspapers in
central New Jersey. I am testifying today on behalf of Greater
Media and the National Associations of Broadcasters. I am here to
voice NAB’s opposition to the proposed merger of the country’s only
two satellite radio companies, XM and Sirius.

But first, I want to make several important points about the fu-
ture of terrestrial radio. As the CEO of Greater Media, a company
that just celebrated its 50th anniversary in radio, I am optimistic
about radio’s future. I have learned from working for a family-
owned company that a radio license is not a right, but a great
privilege.

And we need to treat that accordingly, respecting listeners and
delivering quality content to serve their needs. As part of this obli-
gation, we are transitioning to the digital technology, HD radio, to
provide the quality sound and additional data that digital service
offers. We are also focusing on compelling local content that creates
the emotional bond between listeners and their communities.

My colleagues understand that localism is our franchise and ours
alone and that we must retain that unique connection to listeners
that no other medium can provide, which brings me to the satellite
radio and the proposed XM/Sirius merger. As I see it, there are a
multitude of reasons for the Government to reject this monopoly.

First, satellite radio is a national service that provides very simi-
lar programming to each listener across the country. There are
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only two such services, and they compete ferociously against each
other in the marketplace. The undeniable fact is that Mr. Parsons
and Mr. Karmazin want government permission to take two highly
competitive companies and turn them into one.

Second, XM and Sirius are two companies with a track record of
misrepresenting their intentions and not following through on the
rules that have been established and failing to correct those past
transgressions. For example, XM and Sirius for years have oper-
ated terrestrial repeaters in blatant violation of FCC rules. XM op-
erated more than 142 repeaters at unauthorized locations. And not
to be outdone, Sirius constructed at least 11 repeaters at locations
different from the city they told the FCC, including one in Michi-
gan built 67 miles from the authorized location. 67 miles.

Moreover, both XM and Sirius promised the FCC nearly a decade
ago that they would have a receiver that receives both XM and Sir-
ius. That receiver does not exist today. And now, many local radio
companies have complained to the FCC that explicit X-rated pro-
gramming from satellite radio bleeds through to their local stations
without warning. Viewed against this pattern of behavior, why
would the Government trust these two companies to form a monop-
oly?

Third, if the Government-sanctioned monopoly is approved, con-
sumers will be the loser. Subscription prices will rise because there
will be no competition to restrain a monopoly. Jobs will be elimi-
nated. Innovation will suffer at a crucial time in our evolution. Nei-
ther listener nor advertiser will benefit. Put simply, private, cor-
porate interests will benefit. The public will suffer.

Fourth, XM and Sirius, by their own admission, are not failing
companies. Their current highly leveraged position is due to ex-
traordinary fees paid for marketing on-air talent, $83 million in
stock that Sirius awarded to Howard Stern, and on top of the $220
million bonus. But even with these costs, XM and Sirius have made
clear they can succeed without a merger. Let us remember that
when the FCC allocated spectrum to Sirius and XM in 1997, it spe-
cifically ruled against a single monopoly provider.

I have heard these companies claim the monopoly should be
granted because local radio competes with XM and Sirius. Let me
be very clear here. Local radio does not compete against satellite
radio in their national market. Local broadcasters’ signals are not
nationwide and are not subscription-based. We are not a substitute
for satellite radio.

Five years ago, the only two nationwide DBS satellite licenses,
EchoStar and DirectTV, tried to blaze a remarkable similar trail
when they proposed to merge. It failed. Indeed, the FCC decided
unanimously the merger was not in the public interest. For these
reasons and others, I respectfully ask that this Government-sanc-
tioned monopoly be rejected.

I thank you, and I look forward to your questions.

[The prepared statement of Mr. Smyth appears at the conclusion
of the hearing.]

Mr. MARKEY. I thank you, Mr. Smyth, very much. Our next wit-
ness is Robert Kimball who is the senior vice president for
RealNetworks Incorporated. He serves also as general counsel. We
welcome you here today, sir.
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ROBERT KIMBALL, SENIOR VICE PRESIDENT,
REALNETWORKS, INC.

Mr. KiMBALL. Thank you, Chairman Markey, Ranking Member
Upton, and members of the subcommittee. Thank you for having
me today to talk about Internet radio. RealNetworks, the company
I work for, invented streaming media back in 1995, and last year
we used that technology to deliver over 1 billion song plays to our
customers, and we did pay royalties to the musicians for the use
of that music.

I am here on behalf of both RealNetworks and the Digital Media
Association, a group of leading Internet media companies, includ-
ing Apple, Microsoft, AOL, Yahoo, and several small Webcasters.

I have good news and bad about the future of Internet radio.
First, the good news. Internet radio provides a rich and diverse
music experience that listeners love, and as a result, they buy more
music. This is great for us and for the music industry.

Now, the bad news. Internet radio suffers from serious statutory
bias that undermines our competitive opportunity because we are
forced to pay higher copyright royalties than our competitors, and
our innovation opportunities are severely restricted. This anti-
Internet bias is bad for consumers and competition, and it reduces
our industry’s ability to address your media consolidation concerns.
Today, Internet competes, at least in part, with terrestrial and sat-
ellite radio. Speaking for RealNetworks, we believe that the XM/
Sirius merger should be put on hold until Congress creates a level
playing field to enable us to fairly compete with the larger consoli-
dated company. Without fair competition, further consolidation in
a favored industry is just bad policy. Internet radio is simply radio
programming transmitted over the Internet. Several thousand
Web-based radio services offer literally hundreds of thousands of
Internet radio channels to satisfy every conceivable musical taste.

Our unlimited supply of diverse channels and features ensures
that every artist can find a fan, and every fan can find a station.
Internet radio enables consumers to choose a station by more than
its call letters or number on the dial. With Internet radio, listeners
can identify genres, time periods, artists, and moods, and the serv-
ice can provide them a relevant station.

Internet radio enables independent musicians, who never get
airplay on big radio, to find an audience. We enable the small town
listener to have access to music and information that local radio
simply cannot provide. And while listening to our stations, our au-
dience can read music reviews, learn more about the artists and
buy concert tickets. We are good for local musicians and local
economies. We also provide simple “buy now” buttons to sell the
music on the spot if you like the song you are listening to. Every
one of these features benefits recording artists, especially those
who get no airplay on big radio or even on satellite radio. So with
all this opportunity, what is stopping us from competing fairly
against satellite and broadcast radio?

First, the Copyright Act establishes a tiered royalty structure
that requires Internet radio to pay the highest royalties by far
while exempting broadcast radio from any sound recording royal-
ties. Just last Friday, the copyright royalty board imposed a new
minimum of $500 per channel, a charge that is likely to kill the
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very diversity that makes Internet radio so compelling. If this fee
is not overturned, one can easily imagine Web radio looking more
and more homogenized, like homogenized mass market radio.

Second, the Copyright Act does not regulate broadcast radio pro-
gramming. It only lightly regulates satellite programming, but it
greatly inhibits the programming flexibility for Internet radio com-
panies.

Third, the Copyright Act allows satellite radio and terrestrial
radio companies to offer recording devices and portable radio serv-
ices and allows them to encourage recording of their radio stations.
Meanwhile, the Copyright Act punitively regulates personalized
Internet radio, which essentially eliminates our most compelling
features.

And finally, while broadcast radio has no copyright litigation ex-
posure, Internet and satellite radio have massive exposure that is
a powerful deterrent to innovation. If we guess wrong about a
Copyright Act provision, the penalty is $150,000 for every song per-
formed. I have personally had to kill several innovative projects
due to legal uncertainty and the potential financial catastrophe
that could result from statutory damages.

As Tim Berners-Lee testified in this subcommittee just last week,
the Internet has become a more mobile and wireless environment.
In the next several years, WiMax and other technologies will
strengthen mobile broadband capability, and the Web and Internet
radio will always be on. And it will always be portable.

In the future, a mobile phone, just like this one, is going to have
three radio services available: broadcast, satellite, and Internet. We
will compete even more directly against one another, especially in
a world where terrestrial radio is moving to digital HD broadcasts.
Why should we pay three different royalties and have three dif-
ferent sets of programming regulations for radio delivered to the
exact same device?

The current state of Internet radio is dominated by two facts. We
pay higher royalties than our competition, and we are subject to
more restrictions on our ability to innovate. The future of Internet
radio and perhaps all digital radio competition may largely be dic-
tated by whether there is a level playing field. Thank you.

[The prepared statement of Mr. Kimball appears at the conclu-
sion of the hearing.]

Mr. MARKEY. I thank the gentleman very much. Our next wit-
ness, Mel Karmazin, is the CEO of Sirius Satellite Radio. Mr.
Karmazin has had several top jobs in the broadcasting industry.
He founded Infinity Broadcasting, one of the largest owners and
operators of radio stations in the United States. Working his way
up, he eventually became the president and chief operating officer
of Viacom. Mr. Karmazin joined Sirius in November 2004 as chief
executive officer. We welcome you, Mr. Karmazin. You may begin
your testimony.

MEL KARMAZIN, CEO, SIRIUS SATELLITE RADIO

Mr. KARMAZIN. Thank you very much, Chairman Markey, Con-
gressman Upton, Congressman Barton, Congressman Dingell. I
really appreciate the opportunity to be here today.
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I assumed that when Chairman Markey invited me to attend this
hearing, it was because he wanted to take advantage of my 40
years in radio on this important subject. But in judging by the com-
ments that have been made by the members, I think that rather
than getting into talking about the health of the radio business,
that I spend some time talking about the Sirius/XM merger, since
it seems to be on everyone’s mind.

So let me begin by saying that before we decided to attempt to
do this merger, both Sirius and XM obviously consulted its boards
and had advisors in. We talked about whether or not we believed
that this merger could be approved. There would certainly be no
advantage to either company of announcing a merger if, in fact, it
wouldn’t be approved. And what the advisors told us and what we
have been operating under from the time we have announced it is
that there are two standards that we really need to do.

One standard is that we need to make sure that this merger is
not anti-competitive, and the Department of Justice and the FCC
will take a look at whether or not this is anti-competitive or not.
I think that you all have heard from all of these people talking
about the competition that exists in satellite radio, and we are ab-
solutely convinced that this is not about two companies becoming
one or a duopoly becoming monopoly. It is absolutely ludicrous for
anybody to think that we are not competing with all of these tech-
nologies that have been talked about.

I also heard that the NAB has a new point, which apparently is
very different than its members, about whether satellite radio com-
petes with them, because if, in fact, the CEOs of all of these pub-
licly traded radio companies from Clear Channel to CBS to
Entercom to Cox, in their SEC filing that the CEOs have all signed
off on, they all said that they compete with satellite radio so it
seems a little bit disingenuous to talk about the fact that satellite
radio is not competing with them.

So, No. 1, we have to make sure it is not anti-competitive. No.
2, we have to make sure that this merger would be in the public’s
best interest. And that is what we are prepared to say. And when
we go through the process at DOJ and the FCC, if in fact it is in
the public’s best interest, it will get approved. And if in fact it is
not in the public interest, it won’t get approved, and we will move
on.
There is some confusion here about what we have said about
pricing, so I welcome the opportunity to talk a little bit about that
to clarify it if there is any confusion. So the first thing that we said
is that because we compete with free, that the marketplace dictates
it. But we can talk a little bit about how you can hold us account-
able for everything that we are saying. And that is that this deal
with not result in higher prices. Test us, and you can come up with
a way of holding our feet to the fire. We will also provide more
choices.

So in the specifics, if you are a Sirius Satellite Radio subscriber,
you pay $12.95. You will not pay more than $12.95 for that service
after the merger. As a matter of fact, we will give you an oppor-
tunity to pay a lower price, because today the cheapest price you
could pay is $12.95. But if you don’t want all the choices we give
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you, we will give you an opportunity to have less. So that will be
the first time, and the same thing is true with XM.

And, by the way, Sirius started at $12.95, and 5 years later, we
are still at $12.95. We have also said that if in fact you like the
idea of having some content from Sirius and some content from
XM, where today what you have to do is buy two radios, pay $12.95
each, that comes to $25.90, that we will make an offering available
for less price. So if consumer choice and lower prices equal public
interest, we think that we pass the test.

We have also heard some things that are just also not relevant.
From a point of view of serving the rural markets, we are proud
of our track record on how we serve rural markets. And we think
that we are really an asset when you compare us with the choices
that we offer to people in smaller markets that they don’t have a
choice.

There was also a point about how we received our licenses and
we paid for that license, to use our spectrum, 10 years ago. And
what we also think is very strange is that if in fact you would use
1997 policy to deal with what is going on in a 2007 marketplace,
but again we will let the FCC decide on that.

So I know my time is up. I don’t want to go over, but I really,
really hope you ask me a lot of questions.

[The prepared statement of Mr. Karmazin appears at the conclu-
sion of the hearing.]

Mr. MARKEY. Yes, I think you won’t be disappointed, Mr.
Karmazin. Mr. Gene Kimmelman is vice president of Federal and
International Affairs for the Consumers Union. He is an expert on
telecommunications policy. He has appeared before this committee
many times in the past. We welcome you today.

GENE KIMMELMAN, VICE PRESIDENT, CONSUMERS UNION

Mr. KIMMELMAN. Thank you, Mr. Chairman, Mr. Upton, mem-
bers of the subcommittee. On behalf of the Consumers Union, the
print and online publisher of “Consumer Reports Magazine” we ap-
preciate the opportunity to testify this afternoon. The new tech-
nologies that have created this explosion of digital opportunities in
radio, in content, create enormous greater potential for consumers
to have all kinds of services.

And it is an exciting time, and for the Congress, we appreciate
you looking into this because, as you look at this burgeoning mar-
ketplace of audio availability, there are a number of clouds hanging
out there that we hope you will begin to address immediately. First
off, you heard talk of low-power FM and recent findings that there
is not the interference that people had worried about before. We to-
tally endorse Mr. Blackwell’s idea that there ought to be more
availability of low-power FM across the country.

There are many, many groups. You have a submission from the
Prometheus Radio Project for this hearing today, indicating those
who want to offer the service. Consumers want to receive it. We
hope that you will help open this market to new diversity and op-
portunities.

The other major cloud you heard about earlier is in this enor-
mous marketplace, the few minority, the few women owners of
media properties from radio across broadcast and on. Why is that
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the case? There clearly is marketplace impediments that are limit-
ing diverse ownership. We hope the committee will move imme-
diately to address those issues. Diversity of owners is very different
than programming that is targeted to audiences but is controlled
by few entrepreneurs who do not reflect the attitudes, the back-
grounds of those diverse audiences.

This is an important issue to address, and as you look to what
the marketplace could do, we believe the greatest danger to con-
sumers are many of the proposals to allow broad consolidation of
media properties that concentrate power in the hands of a few own-
ers. The great technologies will not serve the public interest if too
few people control these technologies.

So this afternoon, I'd like to just address the immediate proposed
merger before you to evaluate from a consumer perspective what
this means, the Sirius/XM proposed merger. Many things have al-
ready been said about market definition. Mr. Terry, I certainly
hope that this is not the marketplace of noise. But looking carefully
at what consumers need and what they use, there is a very distinct
difference here between a mobile, audio, digital service that local
broadcasters do not offer and cannot offer, that for immediate
sports programming, NFL, NBA, Major League Baseball, you can’t
get on your iPod or other devices. There are some very unique ele-
ments to the services that XM and Sirius are offering.

And so you can say that a bike and a plane and a train and a
car all compete on some level, but for the importance of defining
a relevant market for competition that keeps prices down for con-
sumers and options open, that wouldn’t make sense. And we be-
lieve in this case this merger suffers from very severe anti-competi-
tive limitations. And unless Mr. Karmazin, who is extremely gifted,
can show us how there are other facts not available right now, we
don’t believe it is in the best interest of consumers to allow this
merger to go through, either from the limitations of the licenses of
the FCC or antitrust review.

I will just speak for a moment about the price promise. I very
much appreciate Mr. Karmazin clarifying what we could get for
$12.95 and the fact that there will be dual offerings for less than
$25. And he indicates there will be more choices from this, but I
would like you to step back as policymakers, not to review the
merger, but as policymakers to think about if there were one sat-
ellite radio offering, what would you want to do to lock in that, if
that is the appropriate deal that you would be getting? Do you just
trust it in the marketplace that there is no other mobile satellite
radio provider? Or what conditions, what regulations would you
need? And let me ask you this: Do you think you need two licenses
in the hands of one company to offer that service?

Is it possible that what we are really hearing is if there are bene-
fits of combining these, we could free up some of the spectrum from
satellite radio for mobile digital television, for more broadband pos-
sibilities? Is there a policy option here that is really being pre-
sented to you that would create more opportunities for consumers?

We urge you to look at those issues in the context of what is
being proposed in the marketplace. And please help us in driving
more innovation and diversity, and please be skeptical about con-
solidation. Thank you.
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[The prepared statement of Mr. Kimmelman appears at the con-
clusion of the hearing.]

Mr. MARKEY. Thank you, Mr. Kimmelman, very much.

Mr. Karmazin, will you permit consumers to buy channels a la
carte?

Mr. KARMAZIN. No, at this point, we don’t have the set-top box
such as what exists in your home. What we will do is offer more
choices, and we might be able to get to a la carte-like services. But
the idea of having somebody pay for two channels, if they only
want two channels, is not something that is a financially viable al-
ternative in satellite radio.

Mr. MARKEY. So will prices for consumers stay the same, in-
crease, and how will anything that you say be binding upon your
company?

Mr. KARMAZIN. Sir, we are certainly willing to have discussions
with this committee or with the FCC or any appropriate agency on
crafting a timeframe. But I will make it very clear in answering
that question. No, prices will not go up. Again, if you are a sub-
scriber to one service, it is $12.95, it will not go up. The only in-
crease in pricing would be if you were taking content from both
companies. And there, the price comparison is $25.95, and the
prices will drop significantly from that.

Mr. MARKEY. What is significant? So that if one of them has the
NFL, the other one has Major League Baseball. Now, if someone
wants to get what the company that they now subscribe to doesn’t
provide, will they have to pay the full $12.95 in order to get it, or
will there be a discount for that person as they are now subscribing
to the other channel? And how big is a significant discount? Is that
$10 off or only $2 off?

Mr. KARMAZIN. There will be a significant discount. Without get-
ting into any specifics, Congressman, because we are not prepared
to come up with a specific number. But I will tell you that it looks
closer to $10 than to $2.

Mr. MARKEY. Now, on the issue of local content, such as news,
weather, sports, et cetera, not just national content, there is some
concern by the local broadcasters that this merger will make it
more possible for you to provide more local content which will cut
into the local radio stations’ revenue. Could you answer that ques-
tion in terms of the threat to the local broadcasting?

Mr. KARMAZIN. Sure, Mr. Chairman. Our business model does
not provide for us to really do local advertising and local content.
I have heard from different people in the course of the last 2 weeks
where some people would like to see us do more local program-
ming. And others are looking for assurance that we are going to do
less or no local programming. So we are happy to work with our
regulators. We are happy to work with this committee in getting
a sense as to what it is we are being asked for. Sometimes we are
being asked to do more in the way of local services, and some peo-
ple have advanced that. And other people have advanced doing
less. So we don’t currently plan on getting into the local advertis-
ing:

Mr. MARKEY. Do you believe that you are a threat to local broad-
casters?




71

Mr. KARMAZIN. Yes, I believe there is a fact that when we com-
pete with local broadcast, there is no question—and if what you
mean by threat, are they going to be out of business? Absolutely
not. There is an AM/FM button right next door to every satellite
radio subscriber. We are not replacing local radio. So I don’t know
what you mean by threat. Do we compete with them? Absolutely.
They compete with us? Absolutely.

Mr. MARKEY. All right, let us go to Mr. Smyth then. Mr. Smyth,
how do you respond to Mr. Karmazin?

Mr. SMYTH. My response to Mr. Karmazin is first of all, I am a
local business. He is a national business. I do not compete with
him on a national business because my signals in Boston, MA can-
not be heard in Lansing, MI or Detroit, MI. If this merger is put
together, he can bring 288 signals into Boston, MA, where I cur-
rently have five radio stations. CBS would have five. Entercom
would have four. I think that there is a disadvantage in that. Do
I compete with him in a national arena? No, I don’t. No. 2, my
question is with this terrestrial repeater, when you start to get into
exclusive programming, there are some concerns there that you can
start to see them come into the local markets. Mr. Karmazin just
said that it has been going both ways. Some people want him in.
Some people do not want him in. From my colleagues, they do not
want him in the local markets. I have never heard anybody say we
want you to come in.

Mr. MARKEY. Let me get a quick comment from Mr. Kimmelman.
Then my time is expired.

Mr. KIMMELMAN. Mr. Chairman, I think it is quite clear that this
is a national service that does something unique. It combines na-
tional programming, all Major League Baseball, all NFL, all NBA,
with the potential for local programming. Mr. Karmazin says he is
not really in that business, but he can offer it. He would offer it
on some level. So I can understand why local broadcasters would
fear that this could cherry pick some of what they offer.

Mr. MARKEY. And what are the consequences of that, Mr.
Kimmelman, quite quickly?

Mr. KIMMELMAN. Well, I think that this is something local broad-
casters are going to have to address, whether there is a merger or
not. It is just a greater problem if there is a merger to them.

Mr. MARKEY. OK, my time has expired. I recognize the gen-
tleman from Michigan, Mr. Upton.

Mr. UproN. Thank you, Mr. Chairman. I have got a number of
questions as it relates to the merger request as well. And I just
want to thank publicly both the NAB and Mr. Karmazin for actu-
ally spending a little time with us in addition to the 5 minutes that
we are allotted today and down the road too.

Mr. Karmazin, are you able to succeed as Sirius or XM, either
one able to succeed if the merger does not come through?

Mr. KARMAZIN. Yes, I believe so.

Mr. UPTON. And let me go into one of Mr. Markey’s questions to
clarify. One of the things that you indicated was that you would
perhaps look at lowering prices if you looked at perhaps a smaller
service field or a smaller number of stations, not exactly a la carte,
as we would like to imagine, but perhaps a couple of fewer stations.
And the question that I have as we relate is one has NFL, the
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other one has baseball. I don’t know what the subscription time pe-
riod is. When someone signs up for the service, are they billed
monthly? Are they billed yearly? Do you have a choice?

Mr. KARMAZIN. Yes, sir. As a matter of fact, you can sign up for
a lifetime subscription for $495. It is done, and you don’t have to
pay any increase ever.

Mr. UPTON. The question I was going to ask though, can you do
a 6 month/6 month so in essence you could sign up for NFL in the
winter and then maybe in March, with the change of Daylight Sav-
ings Time, be able to move to the spring games and get baseball
through September, October?

Mr. KARMAZIN. Currently, you need a separate radio. So in the
case today of both services, you have to buy a separate radio. But
there is no minimum required. I would say the vast majority of our
subscribers do an annual plan or more, but you can subscribe on
a monthly basis. And if you wanted to, to pay for a month, dis-
connect, and go to another service, you can do that.

Mr. UpTtON. Now, I am co-chair of the auto caucus with Mr.
Kilby, an important venture in Michigan for sure. So if I buy a new
Ford, and I signed up with—is that Sirius or XM?

Mr. KARMAZIN. That is Sirius.

Mr. UproN. What happens if I buy this new Ford, and all of a
sudden, I decide that I want the NFL and MLB to be part of that?
V}/}(l)at do I do as that relates to the receiver that I have in my vehi-
cle?

Mr. KARMAZIN. If the merger goes through,what we would hope
to offer you, as a Ford customer, is the ability to get both services
on your same radio.

Mr. UpTON. You will be able to do that without changing the re-
ceiver or the device that I would have or not?

Mr. KARMAZIN. That is correct, and that is where we made the
analogy of saying that today you would have to buy the second re-
ceiver to attach to it and pay a second subscription, $25.90. And
going forward, there would be a substantial reduction, and you will
be able to get it both on the same receiver.

Mr. UPTON. Mr. Smyth, you are shaking your head.

Mr. SmyYTH. If I understand the question properly, sir, you asked
if you had a Sirius radio in a Mustang, and the merger came to-
gether today, you would have to have another radio in that car.
You could not receive both XM and Sirius on a Ford radio today.
It is inoperable. It would cost the consumer more to do that, and
Mr. Karmazin was saying that. I mean he is far wiser than I, but
I was somewhat of a doubting Thomas to see how did that

Mr. UPTON. My question is who is going to pay for this receiver
that I am going to get?

Mr. SMYTH. The consumer.

Mr. UPTON. And what is the cost going to be?

Mr. KARMAZIN. Congressman, what we are saying is that every
single receiver that exists today is not going to be obsolete. And in
order for the consumer who has that Ford vehicle today, if the com-
panies merge, you don’t need a second receiver. That we will be
able to provide you with content to your existing receiver without
a new receiver and at a lower price than you currently have the
choice today.
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Mr. SMYTH. You are saying that the same chip will receive the
same two signals from XM and Sirius?

Mr. KARMAZIN. Is that a question you want me to answer?

Mr. UPTON. Yes.

Mr. KARMAZIN. We didn’t say it is the same chip. What we said
is that we would feed that content via the satellite into that respec-
tive service. So we would take XM’s contents. It is not very com-
plicated. You have been in the broadcast business a long time. We
would take the baseball content, if we got permission, and feed that
on the Sirius system into the Ford vehicle.

Mr. UPTON. My time has expired. Thank you.

Mr. MARKEY. We are going to have a series of roll calls on the
House floor that will require all of the Members to leave here in
approximately 5 minutes. We will then recess for about 15 minutes
and come back and reconvene for perhaps only 15 minutes then, at
which point, there will be another couple of votes on the House
floor, after which we will have to make a game time decision as to
what we do. But at this point, I will recognize

Ms. EsH0O0. Mr. Chairman.

Mr. MARKEY. Yes?

Ms. EsHOO. Mr. Chairman, can I have a unanimous consent re-
quest that members be able to put questions in writing to the wit-
nesses?

Mr. MARKEY. Without objection.

Ms. EsHOO. Thank you.

Mr. MARKEY. I thank the gentlelady. Let me say this, with the
indulgence of the witnesses, I would like to keep the subcommittee
hearing going even after the second set of roll calls. There are bath-
rooms easily accessible to everyone here that perhaps during the
break we can take advantage of. I turn now to recognize the vice
chairman of the Telecommunications Subcommittee, the gentleman
from Pennsylvania, Mr. Doyle, and ask him at the conclusion of his
questions to just gavel the committee into recess.

Mr. DoYLE. Thank you, Mr. Chairman. Mr. Chairman, I want to
set the record straight. My colleague and friend Mr. Stupak had
said I had given up alcohol for Lent, and I want you to know that
is not true. I gave up brussels sprouts.

Mr. MARKEY. You are Irish, after all.

Mr. DoYLE. I want that on record, yes.

Mr. Karmazin, you have acknowledged that both XM and Sirius
have limited channel capacity. So if you have to cut XM stations
to make space for popular Sirius content like Howard Stern and
NFL, for those who want to pay extra to get that, aren’t the people
who just want XM and want to pay $12.95, aren’t they going to end
up }‘)?aying the same price for fewer stations than they get right
now?

Mr. KARMAZIN. Congressman, there has been tremendous tech-
nology advancements including where you are able to squeeze more
channels into the same bandwidth. Compression technologies that
enable you to use the same bandwidth that you have but to be able
to make more choices. We compete with free radio, and if we don’t
satisfy these subscribers for $12.95, we don’t have a very good busi-
ness model. So to your point about whether or not we are going to
be able to accommodate a number of additional channels on top of
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the core channels that we have today, we believe that we will tech-
nically do it with no disadvantage to the Sirius or XM subscriber.

Mr. DoYLE. Excellent. So for that XM subscriber that says I like
W}lliat:? I have, I just want to pay $12.95, he is going to get what he
asks?

Mr. KARMAZIN. He is going to get pretty much. I can’t tell you
exactly what because we constantly make changes. So as an exam-
ple right now, we are not using all of our channel capacity today.
So we have the ability today to put more channels into our existing
service than we are using right now.

Mr. DoyLE. Mr. Kimmelman, when Dish Network tried to pur-
chase DirectTV in 2002, a merger that would have combined the
only two satellite TV providers, you told the Senate Judiciary Com-
mittee, and I quote “that the merger could offer consumers some
significant benefits.” So what is different about the satellite radio
market that instead of seeking conditions, you seem to outright op-
pose the merger?

Mr. KiIMMELMAN. With cable rates going up three times the rate
of inflation, we were looking to satellite to try to do something to
bring down prices for consumers. The last time I looked, free over
the air radio is not going up in price. So there is a huge difference
here into who the adjacent market is.

Second, the merger of DirectTV and EchoStar that was proposed
included a significant offer of spectrum divestiture, at that point,
to Cablevision systems which sought to offer a new competing video
service. If something like that were on the table today, that would
be a very interesting addition to the other kind of promises Mr.
Karmazin has made.

Mr. DoYLE. Mr. Karmazin, in response to that last comment by
Mr. Kimmelman, what is the possibility of that?

Mr. KARMAZIN. Yes, if you take a look at the way people get free
over the air television, well over 90 percent of the people get it
from a pay service. So when you take a look at the market, you
are looking at a cable and two satellite companies. So therefore, I
think that merger didn’t happen because there were three compa-
nies becoming two. When we talk about today, the vast majority of
all the people are getting satellite radio in addition to their free
radio. 216 million cars have free radio. So the market is very dif-
ferent between satellite radio and the situation with DirectTV and
EchoStar. So we really don’t see it as analogous at all. We see that
they didn’t have free as something to hold their pricing back. And
it is just economics. I don’t know if there is anybody who sort of
follows it a little bit. But when you are trying to get subscribers
and you are charging $12.95, you are more apt to get a subscriber
than if you are going to charge $14.95. So if the option is free, why
on Earth would there be higher prices? But we said, you know
what? Forget whether you buy into that argument, OK. If you don’t
believe the economics, then we believe that we should be held ac-
countable to everything we are saying. And we are prepared to be
accountable for everything that we are saying.

Mr. DoYLE. Thank you. I want to ask Mr. Kimball my final ques-
tion. Mr. Kimball, I have gotten a lot of calls from constituents
about the Copyright Board’s recent decision to increase the royalty
fees, which I personally think is outrageous that Webcasters pay
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for music right now. If the Webcasters die off because they can’t
afford the new fees, doesn’t that cut into the argument that they
are going to be able to compete with satellite radio?

Mr. KiMBALL. I think that is exactly right. I think the problem
we have today is that the entire Internet radio system is at a dis-
advantage with satellite radio. We pay a higher royalty than the
satellite system pays, and we are under a different standard to set
that royalty than satellite pays. And I think until we have a level
playing field, the Internet will not be able to compete fairly with
satellite. And that is why I think that this merger should certainly
be reviewed very carefully and, I think, put on hold until we have
a legislative framework that is fair. The Internet should not be dis-
advantaged.

Mr. DOYLE. Thank you. This hearing is now adjourned until after
the next vote. Thank you. In recess, not adjourned. In recess. Stay
put.

[Recess.]

Mr. MARKEY. Mr. Kimball, what is your reaction to the Copyright
Royalty Board’s decision on Internet radio royalty rates, which re-
jected all of the arguments made by Webcasters and instead adopt-
ed a per-play rate proposal and made this proposal retroactive
through 2006?

Mr. KiMBALL. Well, to say we are disappointed would be, I think,
a bit of an understatement. I think we are very concerned that the
Copyright Royalty Board procedure is still lacking a fundamental
understanding of how the Internet works, what the economics are
on the Internet, how small Webcasters will be affected by this kind
of a ruling, which for companies like RealNetworks that are in the
subscription business is not as significant as for the small
Webcasters, some of whom are going to have to pay multiples of
their total revenue in back royalties. And how they handle that is
really a complete mystery to them. Companies that are small mom
and pop organizations that could have glO0,000—plus back royalty
obligations is absolutely disastrous. And what is more is the $500
per channel minimum really has a significant impact on the diver-
sity of programming offered on the Internet. That is truly one of
the best things about Internet radio, that we can provide so many
different channels to satisfy so many different interests. And with
a $500 per channel minimum, companies like Live through 65 and
Pandora and RealNetworks that provide tens of thousands of chan-
nels of content, that of every possible conceivable genre and con-
figuration, whether you like classical music and rockabilly, we can
put those two together, if that is what you happen to like. That is
all going away with a $500 per channel minimum.

Mr. MARKEY. OK, thank you, Mr. Kimball. Mr. Blackwell, do you
think the FCC should separately allocate non-commercial radio li-
censes for tribal lands or other rural areas where spectrum is
abundant, rather than allocating all non-commercial licenses simul-
taneously? Tell us how important low-power radio is to your people
in your community.

Mr. BLACKWELL. Well, Chairman Markey, I suspect that you
asked me that question perhaps because I am the only man at this
table that wasn’t afraid to wear a necklace to this hearing. Perhaps
I am here because localism and diversity are one of the most im-
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portant elements of this dialog of this inquiry. In Indian country,
oh that we had the ability to compete with some of the entities that
are sitting at this table. We are among the most underserved areas
in the United States. We would welcome a particularized inquiry
by the Federal Communications Commission as to new services in
Indian country, specific to Indian country.

Mr. MARKEY. OK, great. Mr. Kimmelman, can you address that
issue briefly?

Mr. KiIMMELMAN. I think it would be a tremendous service to the
unique local community needs to separately allocate spectrum to
ensure that we really take care of the needs of the tribes. And it
would in no way harm any of the other competitive concerns about
spectrum allocation the FCC needs to address.

Mr. MARKEY. Mr. Karmazin, Mr. Kimmelman noted earlier that
the FCC only had 25 megahertz of spectrum to auction for satellite
radio services. It subsequently allocated all of the available spec-
trum, 12.5 megahertz each, to Sirius and to XM. You noted that
compression technology allows greater efficiency. So given the effi-
ciencies generated by the merger, can Sirius and XM operate to-
gether on a single allocation of 12.5 megahertz?

Mr. KARMAZIN. Mr. Chairman, what we want to do is make sure
that this is not in any way, shape, or form disruptive to the Amer-
ican public. So if you have a Ford vehicle, as was talked about ear-
lier, for at least the next 10, 15 years, we are going to have to pro-
vide service into that Ford vehicle. And the only way we can pro-
vide that service into the Ford vehicle is through our network. And
the same thing would be true for XM. So we are going to put up
three more satellites over the next 3 to 5 years, each one costing
about $300 million, and each one having a life term of about 10 to
12 years. So the first time that we would be able to consider some-
thing like that would be somewhere in the 2017, 2018 where we
would be able to have the ability to use one platform. And again,
if in fact, there was some interest in that area in that timeframe,
of course, like anything else, we would be open to it. We are not
spectrum hogs. We bought our spectrum. We paid for it, and if, in
fact, at any time that we have excess spectrum, we would certainly
be open to hear any suggestions in that regard.

Mr. MARKEY. OK, so, Mr. Kimmelman, could you comment on
that?

Mr. KIMMELMAN. Well, I am just curious, Mr. Chairman, that if
we can compress a lot more and get the same current base in a lot
less capacity, at least consider as a matter of policy, I don’t know
if it makes sense in the merger context, but certainly as a matter
of policy, what could the Government get for 12.5 megahertz
through an auction? And as we have done with the digital tele-
vision transformation and progression, consider holding consumers
harmless, making sure that monies are used to take care of the
person with the Ford, the person with embedded base radio equip-
ment that would need a new receiver. I would just be curious to
know whether there is a way to actually get more of a benefit by
having the spectrum made available for other purposes, broadband,
mobile, digital, holding consumers harmless. And if it is believed
that it would be better to have one satellite radio company rather
than two, cover all these bases.
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Mr. MARKEY. So let me understand, Mr. Karmazin. When you
swap out the equipment for one half of your subscribers and then
would you continue to operate both systems simultaneously?

Mr. KARMAZIN. No.

Mr. MARKEY. And for how long, if that is your choice, would you
operate both systems?

Mr. KARMAZIN. Mr. Chairman, what we have said is that we do
not want the consumers to be disadvantaged because of this merger
and we don’t want their existing receivers to be made obsolete and
that we are going to continue to have to operate on these two net-
works for

Mr. MARKEY. For how long?

Mr. KARMAZIN. I think I mentioned to you somewhere in the
2016, 2017 area because there will still be consumers out there
who will have a General Motors vehicle that would only be able to
take content from the XM satellite so the Sirius—in other words,
we can do some compression technology and shoehorn a few more
channels into our 12.5 megahertz. But we can’t feed their satellites
into our vehicles. And that is why when we are asked a question
about the Ford and getting both content, what we would do is take
the content and put it into our network and vice versa. What we
would need to do if the time came that the technology was such
that we wouldn’t need it, we would certainly be open to it. But that
is not for the foreseeable future.

Mr. MARKEY. OK, so that’s 2016?

Mr. KARMAZIN. I am making up a year.

Mr. MARKEY. I understand.

Mr. KARMAZIN. But it is somewhere in that area.

Mr. MARKEY. About 2016; and 10 years ago, the FCC had a rule
for interoperable receivers. And I know that because obviously I
was a part here of a big discussion at that time. And we are only
beginning to see them now, 10 years later.

Mr.KARMAZIN. But, Mr. Chairman, both companies have spent
$25 million on developing an interoperable receiver and we have
developed an interoperable receiver. And if there was any equip-
ment manufacturer who wanted to make it, we would absolutely
give them our intellectual property so they could make it. The issue
on it is, sir, is that we will not subsidize it today, and the reason
we will not subsidize it today because it is possible that Sirius
would subsidize an interoperable radio, which would result in XM
getting a subscription. It doesn’t make any sense for us to subsidize
a radio where we don’t get a subscription. Post-merger we are pre-
pared to subsidize that radio. We have developed it. We have lived
up to our license. There is not a question. Nobody is going to find
something in that license that said anything other than that we
would develop it. There was never a requirement that said that we
would subsidize it and bring it to the market. We are prepared to
do that in a post merger.

Mr. MARKEY. Yes, let me go to you, Mr. Smyth. Any comments
in that area?

Mr. SmYTH. I would have two comments on that. I think that if
you said 10 years ago that you were going to build an interoper-
ability capability, then don’t say what you can’t deliver. What con-
cerns me today, when you put two companies together, what hap-
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pens is innovation is taken out of the equation. No. 2, I think there
is something that I had mentioned to Mr. Karmazin, and he is far
wiser about this than I. That if you have the Ford car that we used
earlier and the Ford car is the one receiving Sirius programming
and you want to shoehorn in additional channels and their content,
that is going to come in at a lower bit rate. And that audio quality
is going to be depreciated, and therefore if the consumer is going
to be paying more money eventually for that, they are going to be
getting a lower quality at a higher price.

So my question would be if you are waiting until 2016—and 1
know that that is a hypothetical date, that is not a fixed date, but
still those are questions that would go through my mind. Again,
the whole digital revolution is about quality of sound and the abil-
ity to use this at its best rates. And I just think that when you
start to get into cutting these bit rates, there is only so much you
can cut them.

Mr. MARKEY. So, Mr. Smyth, let me ask you this. The threat that
is posed by satellite theoretically to terrestrial broadcasting is that
it lowers the value as well of terrestrial AM/FM radio stations.

Can you just give me a little bit of a sense of what is happening
in the radio market? As I said, in terms of resale value of radio sta-
tions, what has been the impact of the first 14 or 15 million people
subscribing to XM and Sirius in terms of the values of local radio
broadcast stations?

Mr. SMYTH. I think in the major markets, the values for radio
stations held a bouquet. I think there is a lot of different issues.
There has been no growth in the overall radio advertising market
over the past 4 to 5 years. I think zero to negative growth, and I
think that that has definitely hurt the economic viability of it. The
issue about satellite really comes down to when you look at—not
on a national basis, I don’t compete with Mr. Karmazin on a na-
tional basis, not at all, I compete with him on the local basis that
he would have—if you combined these companies, you would have
288 signals to my five. And under current regulations, I am al-
lowed to have five FMs and two AMs, and that’s it.

Mr. MARKEY. All right, so I got that. Let me go back to Mr.
Karmazin. How do you respond to that?

Mr. KARMAZIN. I will do anything you want me to, Mr. Chair-
man, if this is a debate. So first of all, if HD radio has the ability
of having an improved sound or multiplexing a whole bunch more
channels in it, they clearly are using that spectrum to shoehorn
more stations in there. Second, there is clearly on, I believe, Great-
er Media Stations, though I don’t follow them a great deal—they
are carrying programs like Sean Hannity and Rush Limbaugh,
which, I guess, aren’t local programs. I am saying it is fine. I don’t
object to anything that they are doing. If they want to carry na-
tional programming in their local market, certainly we have no ob-
jection to it. I think I can give you a good answer on how terrestrial
radio is doing, 14 million subscribers with satellite radio, is Clear
Channel is about to do an LBO, which is one of the largest LBOs
in this history of business, so I don’t see any signs where they have
poverty. If you take the $21.5 billion of revenue that is represented
by what terrestrial radio is doing, our local advertising, so they do
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$21.5 billion of advertising revenue. Qur combined companies do
$60 million of advertising, $60 million of $21 billion.

Mr. MARKEY. I'll give Mr. Smyth the final word on this round.

Mr. SmMYTH. Thank you, Mr. Chairman. First of all, I am a local
broadcaster, the most successful radio—I ran Magic in Boston for
many years. The reason Magic was successful was because it was
grounded in the community and it is local. Greater Media does not
carry Sean Hannity and the other individual that he mentioned. I
believe that if you look at national syndication for radio personal-
ities, there is probably two or three who have ever made it, and
that is it. So successful radio in America is local.

Mr. MARKEY. Should there be additional public interest obliga-
tions placed upon the radio industry, given that they will have this
new digital service capability?

Mr. KIMMELMAN. Well, Mr. Chairman, we have had a hard time
having the radio industry and the broadcast television industry live
up to the previous public interest obligations that they have had.

Mr. MARKEY. What new ones would you impose? What makes
sense to you as we get into this?

Mr. KiIMMELMAN. I believe Congress ought to look at a different
model for how we approach public interest obligations. As you do
the compression and the multiplexing that Mr. Karmazin is talking
about in the digital era, there is an enormous capacity for radio
and for broadcast television. I believe they should be asked to share
that with the public, make it available to the public and not try
to regulate the content on those stations but share what has been
given to them for free. And in that way, I think we can have more
public access available on all of these platforms that will be gen-
erated by the community and by consumers rather than by broad-
casters.

Mr. MARKEY. This is what I would like to continue the conversa-
tion looking at. Back when we did the Cable Act in 1992 and we
were looking at what the new public interest standards should be
for the direct broadcast era, for the satellite era, this committee de-
termined that 4 to 7 percent of the transponder capacity should be
for non-commercial educational programming from alternative
sources. Just briefly, Mr. Smyth, does that make any sense to you?
What do you think about additional public interest obligations for
the local?

Mr. SmyTH. Well, I can speak for my own company. I mean we
just introduced a program in Boston where we had the new Gov-
ernor, Deval Patrick, has a show every first Thursday of every
month.

Mr. MARKEY. No, I don’t mean program, but I mean a generic set
of rules that are on the books in terms of the public interest re-
sponsibilities.

Mr. SMYTH. I think that the broadcaster has the responsibility to
be reflective of what is going on in his community.

Mr. MARKEY. So should we put that in the rules as we move into
the digital era, more specifically that is?

Mr. SMmYTH. I think we have to have more time to discuss be-
cause I think it is very hard to make a generic rule because each
market has different issues and things that need to be addressed.
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I think that country radio, in general, has done an incredible job
in helping St. Jude’s.

Mr. MARKEY. No, I understand that. Now, Mr. Karmazin, very
briefly, would you support a 4 to 7 percent set aside?

Mr. KARMAZIN. Yes, I don’t have a horse in that race, and I will
leave it to the terrestrial broadcasters to decide what is in the pub-
lic interest.

Mr. MARKEY. How about in your service?

Mr. KARMAZIN. Yes, in our service, if, in fact, that is something
that you are asking us to consider what we have said is that we
would be open to considering things in connection with the merger.

Mr. MARKEY. I appreciate that. I have to again recess the com-
mittee for about another 10 minutes, and then the committee mem-
bers will be coming back. Thank you.

[Recess.]

Mr. MARKEY. With apologies again to the witnesses, I think that
our attention is now focused exclusively upon you. The roll calls on
the House floor, I think, are pretty much over for the rest of the
evening. So let me turn now and recognize the gentleman from
New Jersey, Mr. Ferguson.

Mr. FERGUSON. Thank you, Mr. Chairman. Mr. Karmazin, I men-
tioned in my opening statement, of which we had many, last year
I introduced legislation, which I did so because I was concerned
about new, portable devices turning satellite radio or performance
services into distribution services. The new devices have enabled
consumers to cherry pick songs or create an unlicensed music li-
brary without necessarily paying artists that, frankly, help make
radio so compelling.

I am concerned about the same thing happening when HD radio
rolls out. Your company, as I mentioned before, had reached an ac-
commodation that compensates artists and their record labels for
distributions that are made possible by the S50 and the stiletto de-
vices. Last week, Congressman Berman mentioned as he com-
mended your leadership for taking this action, and you had men-
tioned that you tend not to like to use the courts to achieve your
goals but to use the marketplace. I said in my statement that I ob-
viously agree with you on that and I commend you for that.

But I want to ask about this proposed new company, a merged
company. What is going to be your policy going forward on this
particular issue? And are you going to essentially adhere to this
perspective with the new merged company?

Mr. KARMAZIN. Congressman, thank you. I think you know what
my viewpoint is because we are implementing my viewpoint at Sir-
ius to where we have obviously made an accommodation with the
various labels to compensate them for this service. So that will give
you a sense as to what I believe should be done. After the merger,
I will be the CEO of the combined company, and all I can say is
that you know my viewpoint on the subject. But there is obviously
a court action that is taking place as we speak. I have no idea if,
in fact, before the merger is approved hopefully that there will be
a result of that either through a negotiation or what. My hope is
that we can continue to have a terrific partnership with the music
industry because their content is very valuable to us. And we are
paying for it.
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Mr. FERGUSON. I want to pick up also on something that Mr.
Boucher had referenced earlier, this recent Arbritron survey, show-
ing that satellite radio currently, I guess, accounts for 3.5 percent
of all radio listening in the fall of 2006. The survey also found that
satellite subscribers actually spend more time listening to tradi-
tional radio than to satellite radio, which I think is interesting, at
the very least. Given these findings, can you reply, I guess, or ad-
dress NAB’s concerns or the suggestions that this is going to create
a monopoly? Is that an accurate characterization of the market
right now?

Mr. KARMAZIN. Congressman, first of all, my comment on that
3.4 percent is that I am sad about it because I certainly would like
it to be higher.

I think that it is really very disingenuous. We play music. Ter-
restrial radio plays music. We play sports. Terrestrial radio has
sports. We have talk. They have talk. It is hard to see how they
are not, in fact, competing in fact and we are competing with them.
I just don’t even begin to see it, and I have to believe that the fact
that they are here today must be for some reason. They are not at
the global warming conferences that took place today. They are at
the satellite merger today. So they must have a greater interest in
satellite radio, and if they don’t compete with it, I don’t know how
they should be worried about that. They should be worried about
global warming, and they weren’t at that hearing.

Mr. MARKEY. I was at both hearings.

Mr. FERGUSON. We were trying to keep things light here, but
now we have gotten very—you piqued the chairman. I appreciate
that. Mr. Chairman, that is all the questions I have right now.

Mr. MARKEY. The gentleman from Texas, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman, and I wasn’t at the global
warming conference. I surely wouldn’t want Congressman Markey
not to think I am really concerned about global warming. Mr.
Karmazin, you know my concern. You heard my opening statement
about satellite radio cherry picking a low cost, and I think they do
compete. I think satellite radio and my terrestrial radio, my over
the air competes. And my concern is about picking low-cost radio
services without the high-cost services. You are doing your job as
a salesman today in being real flexible about whatever conditions.
But if DOJ and the FCC determines the merger is in the public in-
terest, I would expect numerous conditions to be applied to protect
localism and consumers. My concern is with the past history
though of satellite operators over the years about repeaters, receiv-
ers, and the attempts to evade the commitment of the national
service, can you give us some assurance of our fear of that?

Mr. KARMAZIN. Sure, Congressman. I don’t think it is proper for
any company to violate any FCC rules. I have been a licensee of
the FCC for the better part of 40 years, and you should play by
the rules. And the FM modulator issue and the repeater issue are
things that should not have happened. So that is clear. But those
things don’t challenge the character of us as a licensee or our abil-
ity to do this merger. And just as an example, this week a very
large number of broadcasters were fined for payola rules. And a
number of companies have paid fines dealing with political adver-
tising and indecency, and we are not suggesting that Clear Chan-
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nel shouldn’t be allowed to do their multi, multi-billion dollar
transaction because they have violated various rules in the 30 or
so years that they have done it. So, yes, we believe in following the
rules. I apologize even though I wasn’t here at the time, but it took
place in our company, and we should be playing by the rules. And
I assure you that we will continue to play by the rules, and if we
make a mistake, then there should be a penalty, just like there was
on payola, or just like there was where Univision just paid a $24
million fine for violating children’s programming rules on tele-
vision. I don’t see those two related, other than that we should be
a good corporate citizen, and I believe we are.

Mr. GREEN. Well, I don’t know about comparing Univision with
decency because I know there has been some discussion about re-
quiring satellite radio to also match the decency requirements that,
for example, Univision or some of our over the air radio has to com-
pete with.

Mr. KARMAZIN. And I think the answer on that, sir, is the fact
that one of the great interests on indecency was protecting chil-
dren, and there was no mechanism at the time, and I still believe
today, to where you can have a radio that gets the Boston radio
stations and you can block out that station from coming through
that clock radio or that car radio. We are a subscription service.
You need to pay $12.95 in order to get that service. If you don’t
want any of our content, we have the ability to block it from that
receiver. You have the ability to block it. We broadcast the Catholic
Church channel. There are some people in our subscription service
that don’t want that channel. You can block it, and it never comes
into your home, and you have paid for it. So therefore, we think
that it is a very different model than the free over the air model
where children have access to all of these radios. So I think it is
different.

Mr. GREEN. Well, I also understand because I was waiting for
Congressman Upton or Congressman Dingell because I bought a
Chevy Tahoe, and I have, what, 90 days of satellite radio. And
there are things, I was hoping to have the Astros, because up here
in DC, even the Washington Post doesn’t cover them. But there are
things that I could see how you would compete. And again, the con-
cern I have is that the things that I listen to, that Amber Alert.
Congress was involved a few years ago to make sure that my local
T}Y and radio stations would have Amber Alerts and things like
that.

Mr. KARMAZIN. And we would like to do it, Congressman. In
other words, we are hearing sort of little conflicting things. So in
some ways, people are saying we don’t want to give the consumer
that much choice by allowing satellite radio to do some of this con-
tent. And what we are saying is: do you want us to do Amber
Alerts? Because we are. But if you are saying we shouldn’t do local
things like Amber Alerts, then someone needs to tell us. We are
hearing again conflicting things.

Mr. GREEN. No, I am not saying you should do it. If you are
going to compete with over the air terrestrial radio, then you ought
to have the same hoops they jump through, which would include
decency requirements, even though you have a subscription service.
And that is the concern because again I can see why people would
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both want a subscription but also with taking away local ad reve-
nue, we could end up with many, many fewer stations. If Congress-
man Walden is trying to sell his, I am sure the value of them
would go down very quickly.

Mr. KARMAZIN. Yes, I know there are differences. Again we paid
for our spectrum, and terrestrial radio broadcasters have not paid
for their spectrum. We pay royalties to performers, and terrestrial
radios don’t. So I think that there are a number of areas where we
are different and again coexist. In other words, we are not trying
to say that terrestrial radio is not doing a good job.

Mr. GREEN. I think that shows I have run out of my time.

Mr. MARKEY. The gentleman’s time has expired. The gentleman
from Illinois, Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman. And just to follow up,
Mr. Karmazin, that is kind of the schizophrenia that I was men-
tioning in the opening statement because I really do support my
local broadcasters because of local interest. But the reality is, in
the post-Katrina world, there may be some benefits in the digital
carriage, and we just can’t dismiss that. But if we say do it on the
one hand and don’t do it on another. So it is good public policy con-
cern, and I don’t have any answers. But I readily admit the schizo-
phrenia that you observed is what we are observing also.

Mr. Kimball, Internet radio clearly reaches across states, not to
mention countries. But can Internet radio promote localism?

Mr. KiMBALL. Absolutely. One of the great things about Internet
radio is that it is very simple and very inexpensive for anybody to
set up a channel from anywhere. So it doesn’t require that you
have the kind of capital to put up a satellite for $300 million or
buy a radio tower. You can get free, open-source software in your
own media room connected to the Internet and be broadcasting
your own Internet radio channel with local information. I have that
in my small hometown. We have local guys who love the weather
and put up all the information about the weather. It is the same
thing for radio. You could put together a channel that is about local
bands, the local music scene, local concerts, local information and
put that up on the Web. And it would be extremely inexpensive to
do that, but for the CRB minimums and some of the royalties that
you would have to pay, which frankly the broadcasters don’t have
to pay at all, and which the satellite companies pay less, we would
just like a level playing field for those small, local broadcasters to
flourish.

Mr. SHIMKUS. Thank you. Mr. Blackwell, you indicate in your
testimony that the Internet streaming and satellite transmission of
radio is helping Native American audiences. Can you elaborate on
that?

Mr. BLACKWELL. Thank you very much for that question. I do be-
lieve that every platform that is represented at this table is utilized
to one level or another in Indian country. And one of the chal-
lenges, however, is for Internet service. We like broadband service
in Indian country. While telephone service nationwide is about 95
percent, telephone service in Indian country is somewhere just
south of 70 percent. There is no reliable data for broadband devel-
opment, for the deployment of broadband services. One hears ru-
mors that it is 5 percent or 8 percent. Those are just rumors. What
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we need are better metrics to be able to answer that question accu-
rately. But it does certainly have great possibility, as each of these
services does in Indian country.

Mr. SHIMKUS. Thank you. Mr. Smyth, can you talk about the
transition to digital, and how is it going, and what benefits do you
see from that?

Mr. SMYTH. I would be glad to, Congressman. Thank you for ask-
ing. I think it is a gradual evolution. Today we have about 1,100
stations that are broadcasting in HD quality on their primary
channel. I can tell you that in Detroit, for example, we own a sta-
tion, WRIF, and RIF-2 has become a station that is really targeted
towards kids between the ages of 12 and probably 18. It has given
access to local bands in the community. It is programmed by a pro-
grammer who is probably 21 years of age. It has got the buzz of
Detroit, MI today, and what it does is it gives them great access
and affordability where normally they wouldn’t find those in other
venues.

So I also think that the HD-2 channels will have a multitude of
different effects as we move forward. I think in terms of the com-
munity, that they will be able to offer literacy channels. I think
they will be able to work on Head Start. I think they will be able
to do a lot of other different things that people really haven’t
thought about today, and I think that those will have community
and economic benefits to the people that own those. I know, and
as I said earlier, you know, we are doing an Irish channel in Bos-
ton, kind of obvious. But I do think that the limitations are only
in the creative people’s minds, and I think that what you have to
do when you move into the digital world is try to take back as
many of these barriers to success as possible and open the flood-
gates to creative license.

So I feel pretty good with what we are doing, but we have got
a long road to go. I think Congresswoman Harman said it earlier.
Wal-Mart has just racked the product, and we are starting to get
some good retail distribution. And I think we will just get some
good distribution in Detroit very shortly.

Mr. SHIMKUS. Well, since the chairman found that chair, I am
going to move the previous question. No.

Mr. GREEN [presiding]. Whatever you would like, sir.

Mr. SHIMKUS. That is right. No, I will end by saying Mr.
Karmazin, I was in another hearing this morning on global warm-
ing, and I talked about being the Neanderthal because I am a Cre-
ationist. And that is probably not politically correct, but I do have
concerns on the decency issue, and I have been on that side of say-
ing it is going over the airwaves. We should have standards. So I
just want to put that on public record and hope that we can help
clean up the airwaves a little bit. And with that, I yield to Mr.
Green, yield back my time.

Mr. GREEN. Do you believe Eddie Markey gave me the gavel?

Mr. SHIMKUS. Take a chair. That is what I would do.

Mr. GREEN. The Chair recognizes Congressman Walden.

Mr. WALDEN. Hey, Mr. Chairman, did you want to get into global
warming now? Well, you have the gavel.

Mr. GREEN. I am just glad my colleague from Illinois didn’t call
me a Neanderthal on global warming.
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Mr. WALDEN. Again, I appreciate having this hearing today, and
you have heard a lot about indecency and all. I think, Mr.
Karmazin, you were here when we had the discussion on the ward-
robe failure, I think, during the Viacom era and CBS, and so you
have been here before us. And we have dealt with those issues.
Now, I want to ask a couple of questions. Mr. Karmazin, you have
said repeatedly, and so have your counterparts at XM, you bought
your spectrum, in a sense, from the FCC. You paid for your spec-
trum, right, your license?

Mr. KARMAZIN. Yes, that is factually correct.

Mr. WALDEN. And was that in an auction?

Mr. KARMAZIN. I was not there at the time.

Mr. WALDEN. Sirius, though.

Mr. KARMAZIN. Yes, Sirius paid $80 some odd million, and XM
paid $80 some odd million for that spectrum.

Mr. WALDEN. Right.

Mr. KARMAZIN. I assume that there was an auction. I assume it
had other people bidding for that spectrum.

Mr. WALDEN. So, Mr. Smyth, don’t broadcasters occasionally
show up bidding in an auction for spectrum today?

Mr. SMYTH. I would say that——

Mr. WALDEN. The answer is yes.

Mr. SMYTH. Yes, they do.

Mr. WALDEN. Let me assure you the answer is yes.

Mr. SMYTH. Yes, they do.

Mr. WALDEN. If going to an auction and getting the allocation of
the frequency, why is that different between him and you then in
terms of how you are managed? It is different because of the legacy
rules that are in place, right?

Mr. SmyTH. Correct.

Mr. WALDEN. Now, I think Mr. Karmazin made an interesting
reference to the fact that the rules under which you all operate
date back to 1997.

Mr. SMYTH. We were granted the license in 1997, and I think
what I responded to was a question where a statement was made
about the two companies owning it. That’s correct.

Mr. WALDEN. The monopoly issue.

Mr. SMYTH. Yes.

Mr. WALDEN. And the rules at that time, as I understand it—I
have not gone back and read them—said two companies won’t be
merged. Two separate, so we have a competing environment out
there in this particular product line of delivering national satellite
audio.

Mr. SMYTH. Yes.

Mr. WALDEN. That was the theory.

Mr. SmYTH. Yes, I know I am in the minority by not being a law-
yer.

Mr. WALDEN. That will be two of us.

Mr. SMYTH. I do not believe it is a law. I mean it is not as a rule.
I don’t believe it is a rule. I think it was a policy statement that
was made at the time the license was given, but I don’t believe that
if you were to go into the rulebook of the FCC there is such a rule.

Mr. WALDEN. I try to avoid that book if possible.
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Mr. SMYTH. It doesn’t mean that that is still not the belief, but
that is just the fact.

Mr. WALDEN. Because I was going to say that we operate, as
broadcasters, under the 1927 rules, the 1934 rules, the 1996 Act.
And so I think that we see this industry evolving. The thing that
is troubling to me, whether or not the merger makes sense, and
then that will get argued out somewhere else, it is the issue of this
hearing, which is the future of radio. And as I see it, the over the
air free broadcasters in the communities are providing a service at
no charge. So anybody in America basically can turn on a radio.
They get the entertainment or information. They can push a button
if they don’t like a channel. Somebody is indecent, they can turn
it off or they can’t do exactly what you do. And they can’t do sub-
scription service. All they can do is advertising, and the only thing
that drives advertising rates is audience. And so I know you would
like to get your Arbitron ratings up, and I understand if I were in
your shoes, I would too. But for this committee and for public pol-
icy for the country, you say what happens to those who can’t afford
$12.95 or whatever your combined fee might be a month? What
happens to them down the road if commercial broadcasters, who
are not only licensed by the Federal Government, but required to
do public interest obligations, public commentary? What happens to
that service down the road if you and a combined effort become a
market force and take a huge chunk of the audience away?

Mr. KARMAZIN. Sir, I have been a broadcaster for an awful long
time and I could tell you that the first radio station went on the
air in 1926, KBKA in Pittsburgh. It was a Westinghouse station.
It is still one of the top two radio stations.

Mr. WALDEN. How old is satellite?

Mr. KARMAZIN. Five years. From the point at which we got our
first subscriber. I can assure you that local radio is very important
to the consumer. Free radio will always coexist with satellite radio,
no matter how successful satellite radio is. And I can give you an
analogy, sir. If you take a look at cable and the local broadcasters,
so that the local TV stations, local ABC and NBC and CBS affili-
ates, absolutely are vital today but so is HBO and so is ESPN.

Mr. WALDEN. Do your local translators, the repeaters, are they
mechanically electronically set up so that you could insert local
programming?

Mr. KaRMAZIN. Yes, I can’t tell you whether or not they are
rigged that way, but I can assure you that we have no interest in
using the local repeaters for local advertising or local programming.
That is not our business model. Whether or not they are rigged
that way or they aren’t rigged that way is academic because we
have no plans to use them that way. And again remember what I
said earlier, I am sure everything I said you could figure out a way
to hold me accountable.

Mr. WALDEN. Thank you.

Mr. DOYLE [presiding]. Mr. Pickering from Mississippi.

Mr. PICKERING. Thank you, Mr. Chairman. I just have a few
questions and again having not taken any position on the merger
but wanting to understand how we can make sure from a policy
point of view that whatever happens is pro-competitive. And so I
just have a few questions, and I know that you have had a discus-
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sion with the chairman, Mr. Markey, as it relates to the policy at
the time your licenses were granted, and there is a requirement of
the policy that there should be two. If the merger goes forward, my
question relates to the spectrum, the combined spectrum of both
companies. Would there be any gained efficiencies between the
merger of the two in such a way that there could be, as part of the
merger condition, divestment of some of that spectrum so that if
there were in the future a new entrant or a possibility of a new
entrant, are you going to use that spectrum so that you could
maintain the policy as you strengthen the financial standing of
your two companies? Do you understand my question?

Mr. KARMAZIN. I do, sir, and it is possible that that kind of tech-
nology could be worked out so that the consumer is not deprived
of the service on their receivers today, but it would probably be
somewhere in the 10-year timeframe. And I know, as you look at
things, that may not be that long, because of when these spectrum
things. But we don’t see how before 2016, 2017 that that could be
done. But it is possible that it could be done with our next genera-
tion of satellites that we can do to make the receivers, and the way
it would work is that we would design the satellites and the re-
peater network so that they could feed either of the radios that cur-
rently exist today as a way of not making those radios obsolete. So
it is a possibility down the road.

Mr. PICKERING. What would have to be done to make that?

Mr. KARMAZIN. I think what would need to be done is that you
would need to get the new satellite configuration to be able to feed
both companies’ receivers and terrestrial repeater networks.

Mr. PICKERING. And is there a way to accelerate that timetable?

Mr. KARMAZIN. Well, we are going to be launching our next gen-
eration, we mentioned earlier, Congressman, that we have two
more satellites, each one for $300 million that we are going to be
launching over the next 3 or 4 years. Those things have been com-
mitted to. Those things will not be able to handle this, and we
haven’t gotten the merger approved. And we are going to be
launching one in 2008. So the idea would be that it would have to
be the next generation of satellites after this generation.

Mr. PICKERING. Well, let me ask a hypothetical question. If, as
part of the merger approval by the FCC, they required an accelera-
tion of that timetable, an upgrading of your investment, so that it
could be possible to give back or divest some of the spectrum in a
more rapid time period so that you could have a pro-competitive
possibility within your market segment, is that something that
would make the merger impossible, unattractive?

Mr. KARMAZIN. Yes, I don’t think it is possible for us to be able
to do it, but again, I am not an expert on satellites. If I am going
to give you an answer, I just need to make sure that my answer
is right. So without being an expert on satellites, I don’t believe it
would be possible for us to accelerate that timeframe without
spending hundreds of millions of dollars for satellites. And the rea-
son we are fighting so hard for this merger is that we feel it is jus-
tified, but there is also about $300 million or so that the analysts
have said that are available in synergy. If in fact, we have said,
on pricing, we are going to give the consumer some of that advan-
tage on synergy, and if, in fact, we are going to use all of the other
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synergy for the ability of spending more money on an infrastruc-
ture that we don’t really feel serves any purpose, then it really de-
feats any of the purpose of the merger. And it just may not make
sense to do the merger.

Mr. PICKERING. Mr. Smyth, do you have any comments?

Mr. SMYTH. Yes, I do. Thank you, Congressman. First of all,
some of the statements that Mr. Karmazin made earlier about all
the bills in radio, I would remind him that he did run CBS Radio
also. So I wouldn’t forget that. And No. 2, I think important to note
here is—that the question that keeps running through my mind as
you were talking, Congressman, is if these two companies, these in-
dividuals have said they could run their two companies by them-
selves, they would survive, and Mel just basically said that if you
can reach some of these different terms you talked about. Why
would we put these two companies together, form one company,
and lose all that innovation? Why would we take that innovation
out of the marketplace when the digital era is just starting to come
into its own? And we are going to take these two companies to-
gether, and we are going to stop that. And again it is about 288
signals going into your market, your market, your market, where
the local broadcaster in your market can own a maximum of seven
signals or eight. And you are going to have 288 signals. Why? If
these companies are doing well, what you are doing is stopping in-
novation.

Mr. PICKERING. Mr. Karmazin.

Mr. KARMAZIN. So, first of all, you have that today. I don’t really
know what he is talking about. I mean we are talking about the
fact that XM has these channels and Sirius does today. So that is
not new information that there are these channels in the market.
No. 2, the innovation would not be hampered, and the reason that
you would, if the merger is approved, is because you believe that
it is in the consumer’s best interest because they get lower prices
and more choice. At the end of the day, the reason for the merger
would be that. If you don’t believe you are going to get more inno-
vation, more choice, and lower price, then you wouldn’t approve it.

Mr. PICKERING. But this is my concern. We are going from two
companies to one, and it is a little bit counterintuitive to say that
is more choice. Having said that, I do see some legitimacy in your
argument that there are multiple platforms, Internet, iPod, radio,
traditional as well as satellite. And your financial health and condi-
tion does not appear to be very strong at this point. So is it a mat-
ter of surviving as one or losing both?

Mr. KARMAZIN. No, I don’t think so. I mean I know it is an easy
argument to make that we have lost $3.8 billion so far since we
have started. We have not made a dime. Probably a low-power
radio station has made more money than we have made to date.
Also the idea is that this last 12 months, we have lost a billion dol-
lars. We believe that we have a high fixed-cost business. We have
launched the satellites, and when we get more subscribers, our
profitability will improve. So we are not making a failing company
argument. We believe both companies, if in fact it is decided that
this merger is not allowed to go forward, that XM and Sirius—I be-
lieve both will be OK, but I can speak for Sirius—will be a very
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healthy company. So this is not about survival. This is only about
whether you believe the consumer is better off or not.

Mr. PICKERING. I appreciate your comments and your answers.
I am concerned that if you draw up the drawbridge and there is
the impossibility of a new entrant, as you go from two to one, is
that pro-competitive or not? And so I just want to see if over time
we can have additional investment, additional entry, and the inno-
vation that will come from that, the competition that comes from
that, and the choice that comes from that. And so, Mr. Chairman,
I yield back my time.

Mr. ENGEL [presiding]. Thank you. The gentleman’s time has ex-
pired. I yield myself 5 minutes.

Mr. Kimball, in your testimony before, you were talking a great
deal about Internet radio, and I took some notes before on how
Internet radio is the same and is different from over the air radio,
and you were talking about it. Don’t you approve of Mr. Karmazin’s
point that when we are talking about choices, we cannot just look
at radio, paid-for radio in a box, but that people can have many
choices? They can turn on their AM/FM radio, or they can go to the
Internet or use an iPod. Aren’t you actually making that case?

Mr. KiMBALL. I actually think the market definition questions
that Mel is going to have to deal with, as part of getting this merg-
er approved, are fantastically complicated, and I won’t begin to pre-
tend I am an economist who can solve how you slice that market.
It is complex. I do believe that there are areas in which we compete
with satellite radio, particularly when somebody is in their office
or somewhere where they have an existing broadband connection
in their home. We don’t currently compete with satellite radio
somewhere like the car, and how an economist is going to slice that
market and make a decision about where you get market power is
very difficult to say. But I will say that if satellite had a 10-year
running start to build all the radios in all the cars over 10 years,
it would be very difficult for a new market entrant to step in there
and win back that car business. And I think the car is a pivotal
place for the use of music.

Mr. ENGEL. Mr. Karmazin, I again made notes, and you will ex-
cuse me. I don’t remember who said it, but it wasn’t you, said that
the merger should not go forward, and they compared it to the
EchoStar and DirectTV merger. I would suspect that you would
disagree with that, that you would say that it is not a parallel. I
would like you to explain why it wouldn’t be a parallel.

Mr. KARMAZIN. While you were out of the room at a vote, I men-
tioned it, but if you will allow me to repeat myself. That in the case
of EchoStar and DirectTV, virtually every consumer gets their tele-
vision through a cable or satellite. There are very few people who
are getting it with the rabbit ears. There is probably about 10 per-
cent of the population on a national level that gets it with the rab-
bit ears. So in the case of EchoStar and DirectTV, there were three
companies: a cable company and two satellite television companies,
all pay services that were competing. That was going down to two.
In our scenario—and I have had conversations with this gentle-
man’s boss about Internet radio and getting into the car and things
that they have planned to do with WiMAX and things like that, not
only are we competing with free, which is very different than
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EchoStar and DirectTV, but we are also competing with Internet
radio. We are competing with jacks that are now inserted into vehi-
cles so you could plug your iPod into it. We also are competing with
cell phones that have content because 802.11 and BlueTooth, you
are able to put your cell phone in your vehicle and be able to get
through your speaker system, through your radio, so you are able
to get whatever content that you have on your cell phone. And
there is an awful lot of talk content. There is a lot of sports con-
tent. There is a lot of music that is on the cell phone. So, unlike
EchoStar and DirectTV, we are competing with all of these options,
and therefore that is what will encourage competition. And that is
why this one is not eliminating a competitor.

Mr. ENGEL. I have read a lot of the editorials, both pro and con,
and the editorials that say the merger should continue basically
what Mr. Karmazin said and what I had said in my opening re-
marks. That when we look at people’s entertainment, we have to
look at the whole situation. Mr. Kimmelman, why is that not the
case? Can we really go back to the way things were 10 years ago
and pretend that we can put everything in neat little packages?

Mr. KIMMELMAN. Absolutely not, Mr. Engel. But the point here
is what segment of consumers is desiring what form of radio enter-
tainment. You have it at home. You have it in the office, but there
is a unique segment in the car. And it is not just any car. It is peo-
ple who drive maybe more than 25 miles can’t get over the air
broadcast signals to keep going across that distance. People who
want to hear National League baseball games from outside their
own community or the NFL or the NBA. There is a unique product
that has been developed. I congratulate Mr. Karmazin’s company
for doing it well and XM. More than 14 million people buy it. About
50 percent increase in subscribership last year, almost 60 percent
increase in revenue last year from subscribers. Yes, I hear all the
crying about the red ink, but they are growing like gangbusters be-
cause a lot of people want this. But that is different from what you
maybe want to do at home, different from the people who don’t
drive more than 25 miles. So I would suggest for competition pol-
icy, that is a unique segment of the public that wants choice, wants
competition. And I believe that is a somewhat unique service. Just
like cars and airplanes and trains are all forms of transportation,
on many levels they don’t really compete for people, and I would
suggest that that is the same here. It is not going back 10 years.
It 1s just realizing the reality. Maybe Internet radio will become
that. Maybe cell phones ultimately will have some of this, but
today they don’t compete for that segment of the public.

Mr. ENGEL. But if I buy a car, and I am locked into XM or Sirius,
and I cannot get the things that I might want to listen to, why am
I not better served if I can get a car and can get the best of both?
Why is that somehow hurting me as a consumer? It would seem
to me that if I have to choose between the NFL or Major League
Baseball, and I get a car and maybe it is already in and I can only
get Major League Baseball, am I not better served by being able
to get both?

Mr. KiMMELMAN. Well, I think it would be wonderful to get both,
and I wish that we had the interoperable radio so that people could
choose between the one or the other, and it was promised many
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years ago. It is now like the consumer, as you are describing, is
held hostage. That we don’t have the interoperable radio so is the
only solution to merge? I would suggest there are other ways in
order to get the maximum choices for consumers at the lowest
prices. And if the merger is not the best way, Mr. Karmazin is of-
fering some concessions. I think if you get to the point of looking
at that, you should look carefully as to whether you can really over-
see those kind of concessions and still get the maximum consumer
benefits.

Mr. ENGEL. Mr. Karmazin, I would like to give you the chance
to rebut, and then I see our chairman has come.

Mr. KArRMAZIN. I think what we have asked for is that we get a
fair opportunity to present our case, and it is amazing how people
have formulated these opinions without any facts. So we have yet
to file our Hart-Scott-Rodino filing, which we will do next week. We
have yet to make our public interest argument with the FCC,
which we will do shortly after it. But I think that everyone has al-
ready, without the facts, formulated an opinion. And all we have
asked for is that we be allowed to go through the process. And that
if, in fact, our merger is deemed to be in the public interest, it be
approved. And if it is not, we understand. But to have experts mak-
ing comments without knowing what the facts are is a little bit
troubling for me.

Mr. ENGEL. OK, thank you. I am way over my time. I see our
chairman has arrived, so I will vacate the seat.

Mr. MARKEY[presiding]. I thank the gentleman from New York
for chairing, and that completes the time for questions from the
members. What I am going to ask is each one of you to give us a
1-minute summation of what it is that you want the committee
members to remember as we are going forward in terms of all the
issues that we were discussing today. What is the core, one-minute
message you want to give to us? We will begin with you, Mr.
Blackwell.

Mr. BLACKWELL. The first priority would have to be increased
Federal funding, and Federal funding that works in Indian coun-
try, in economically distressed communities. Second, we need bet-
ter metrics in Indian country. The Blueprint Initiative is aimed at
getting the information that you can act on appropriately. Indian
country can measure itself well in this regard. And finally, you
should provide customized tools for the FCC to open up new regu-
lations, to create new procedures that deal with the challenges,
particular challenges in Indian country.

Mr. MARKEY. Thank you, Mr. Blackwell. Mr. Smyth.

Mr. SMYTH. Thank you, Mr. Chairman, for having us here today.
I applaud your efforts in what you are doing. I think if I had to
leave one impression on this committee, I think that I would say
that we are in the midst of a great digital revolution, and I think
that we should do everything to encourage that. No. 2, I think that
we should recognize that what we are looking at here today are two
companies that can sustain themselves on their own efforts. Put-
ting them together for what reason, I don’t understand. I think it
inhibits innovation, and I think it causes too much consolidation in
the national radio market. I think that you have to look at this is
that I am a local broadcaster. I compete with Mel in Boston, MA.
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I do not compete with him on a national basis. For him to have 288
signals in Boston, MA and Paducah, KY with a repeater network
sitting out there, I think is something that everybody should reflect
upon. And they should also make sure that the most successful
thing radio has today is its commitment to public service in the
communities that it operates in. And I hope that we will in that
vein. Thank you for inviting me here today.

Mr. MARKEY. Thank you, Mr. Smyth, very much. Mr. Kimball.

Mr. KiMBALL. Thank you, Mr. Chairman. We completely agree
that there is a digital revolution underway, and we ask that the
Internet be allowed to participate in that revolution without one
hand tied behind our backs. There is a clear statutory bias against
the Internet in this space. It should not matter what method of
transmission you use to send your radio station to this device. In
the future, it simply should not matter, and I think that Congress
should do something to level the playing field before it allows con-
solidation.

Mr. MARKEY. Thank you, Mr. Kimball. Mr. Karmazin.

Mr. KARMAZIN. In my one minute, I would like to say that I be-
lieve that we ought to be thinking in terms of what is in the con-
sumer best interest and whether or not a combination of these two
companies are going to give the consumer better pricing and more
choice. And if that is the case, there is a public interest standard
in doing it, and there clearly is a public interest standard from a
regulatory point of view that this merger is not anti-competitive be-
cause you have heard all of these people talking about how we com-
pete with each other. So I think we would like to have a fair hear-
ing. We would like to go through the process, and we will deal with
what the regulations think should happen.

Mr. MARKEY. Thank you, and, Mr. Kimmelman.

Mr. KIMMELMAN. Thank you, Mr. Chairman. I think we all know
that technology has great promise, but it really means nothing for
us. It cannot deliver us competition. It cannot promote our democ-
racy unless we have diverse owners of the media, the means of
using that technology to deliver diversity of entertainment, news,
information from radio across all media. And we hope that Con-
gress will continue to ensure that consumers get those benefits as
the technology progresses.

Mr. MARKEY. Thank you. We apologize to the witnesses for the
inconveniences of this afternoon. You have greatly enlightened our
committee. We thank you. We wish, if possible, to work with you
over the next several weeks and months as we are developing poli-
cies in these areas. And without objection, Members will be per-
mitted to ask post-hearing questions of the witnesses. And the wit-
nesses may also, if they wish, supplement any comments which
they have made or answers to the questions which they have given
here today. Without objection, that will be so ordered. And with
that and the thanks of the committee, this hearing is adjourned.

[Whereupon, at 6:15 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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Testimony of Mr. Geoffrey Blackwell
Member of Advisory Council for Native Public Media
“Digital Future of the United States Part ll: The Future of Radio”
March 7, 2007

Mr. Chairman and Members of the Committee, my name is Geoffrey
Blackwell and | am honored to represent Native Public Media and the National
Federation of Community Broadcasters at today’s important hearing on the
Future of Radio. | serve on the Advisory Council of Native Public Media which is
a project of the National Federation of Community Broadcasters.

1 work as the Director of Strategic Relations and Minority Business
Development for Chickasaw Nation Industries. Beyond my role with Native
Public Media, | serve Indian Country as the Chairperson of the National
Congress of American Indians Telecommunications Subcommittee. For almost
six years, from January 2000 to October 2005, | also served as a Senior Attorney
and Liaison to Tribal Governments at the Federal Communications Commission.

I am honored because the issues we are discussing today are so critical to
Indian Country, and also because of my own personal experiences. | was born
in Indian Country, raised to respect the cultural diversity, sovereignty and self-
determination of American Indian Tribes and Alaska Native Village communities,
and | know first hand the importance of access to media and other basic and
advanced communications tools for Native peoples.

Mr. Chairman, Native Public Media represents the interests of 33 public
radio stations serving Native Nations and communities throughout the United
States. Native Public Media’s primary focus has been strengthening existing
Native American and Alaska Native public radio stations and promoting
ownership for more Native communities by serving as an advocate, national

coordinator, and resource center. These stations serve as critical platforms for
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education, dialogue, public affairs and cuiture. They play a strong role in

language preservation and community building.

Native Public Media recognizes that profound changes are taking place in
the way Americans use media, and is therefore focused not only on the needs of
Native radio stations, but also on helping Native communities leverage new
digital and wireless platforms that will make it possible to close the existing media
divide. Ensuring that policymakers understand the impact of their actions on
Native communities is critical to Native Public Media’s efforts. Toward that end,
Native Public Media respectfully submits these comments.

Radio is, at its essence, a communications tool. it's the most democratic
of media, a technology that reaches virtually ail of the American public. The
distinction between commercial and non-commercial radio is stark. With few
exceptions, commercial radio is, in this era of consolidation, fundamentally about
trying to amass the largest possible audience within a specific target
demographic in an effort to maximize advertising revenue. Non-commercial
radio is essentially a platform for conversation. This conversation can range from
a wide diversity of music to features on local political issues, high school sports

to a pow wow.

The common thread is that non-commercial radio stations create
programming not out of a need to make a profit, but rather as a means to
communicate something meaningful to their audience. This is true of community
stations across the country, and is especially true of the 33 stations that are part
of Native Public Media. Their abiding commitment is to serving the diverse

interests that make up their local communities, for example:

s On the Hopi Reservation in Northeastern Arizona, KUY!
broadcasts a children’s program every morning while the

children are riding the bus to school. Shooting Stars was
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produced at the request of these students and engages
community members, including elders, to read children’s

stories in both the Hopi and English languages.

¢ Many Native Nations are on the front line of the war on
illegal drugs, immigrant smuggling and terrorism. The
Tohono Od’ham Nation which is located right on the United
States-Mexico border relies on KOHN to keep its citizens
informed of the latest national threat levels and local and
Federal homeland security activities.

We come to you today with a series of reflections and recommendations
about things the US Congress and relevant agencies can do to improve the

status of non-commercial radio, particularly Native Radio.

First, Native Public Media would not exist without the critical early support
of the Corporation for Public Broadcasting, which recognized the importance of
the potential collaboration between Native stations. Native Public Media,
formerly known as the Center for Native American Public Radio, was created
with seed funding from CPB. CPB should be applauded for supporting this

initiative, and deserves full funding from the US Congress.

Similarly, the Department of Commerce’s Public Telecommunications
Facilities Program (PTFP) is an extremely effective and important program that
provides resources for public television and radio stations throughout the country
to invest in equipment, upkeep and upgrades. Many native stations have been
able to access these PTFP funds, with the help of Native Public Media.

Even small grants can make a big difference. For example, KILI, the
Lakota radio station went dark last year after being struck by lightning. Native
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Public Media provided KILI with proposal writing expertise that helped the station
secure emergency funding from PTFP and CPB so that it could continue
operating. Additional support was provided by the State of South Dakota.

CPB and PTFP are both important programs, and they deserve as much
support as possible. It is important to note that some Native stations find
themselves in a catch-22: much of their importance to their community is a direct
outgrowth of the economic hardships facing their audience. These stations
become even more important to listeners who do not have access to other
sources of communications. Because of the economic and rural challenges
associated with these audiences, however, developing a fundraising base similar
to what we see with many leading public radio or television stations is simply not
feasible. Therefore, coming up with the matching levels required to fully access
CPB or PTFP funds is a significant challenge. Congress should consider
creating additional pools of money set aside for stations such as these on need-

based criteria.

One lesson we have learned in the past two years is that there is a
significant data gap related to how indian Country, and Native Americans in
general, access and control media. There are many agencies in the Federal
government that have a piece of the answer, but no one has the comprehensive
story. Therefore, we propose the “Native Public Media Biueprint.” By working
with Native Nations and organizations like the National Congress of American
Indians, Native Public Media will conduct a complete inventory of how Native
communities access and relate to media — both traditional media (like radic and
television) and new advanced telecommunications services. This project will
include a very specific list of recommendations on how to solve some of the
communications issues facing indian Country — a blueprint policymakers can use

to significantly improve this situation.
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In advance of executing the “Blueprint” we look forward to the FCC
opening up a filing window for Full Power non-commercial licenses. We have
identified at least 35 tribes who are interested in starting their own radio stations,
and are continuing our outreach to many more. According to data compiled by
the National Federation of Community Broadcasters, Native-owned radio stations
account for less than .3% of the more than 13,000 radio stations in the United
States. Of 562 federally-recognized Native Nations, only 33 hold licenses for
public radio stations. What's more, non-Native media outlets — even those that
exist in markets with large Native populations or adjacent to reservations —~
typically ignore the needs of Native Nations. The vast majority of Native
Americans have no access — or only limited access — to media that represents
their voices, lives, interests and needs. For Native people across the country,
media is not about having access to Big Media — it's about having access to any

media.

The FCC is currently preparing to lift the freeze on new noncommercial
stations that has been in effect for seven years. While we eagerly await the
window, it is crucial that there is adequate public notice to ensure that potential
applicants have a reasonable amount of time to prepare their filing and take care
of issues ranging from management structure to a fundraising plan. it is troubling
that this opportunity to start a full power station is so rare, especially in the parts
of Indian Country where spectrum is available and local radio non-existent. This
upcoming filing window has been described as a “once in a generation”
opportunity — it does not make sense to artificially limit the ability for Nations to
create their own radio stations in those locations where the need is great and
spectrum available. The FCC should implement policies to encourage, not
discourage, successful non-commercial stations, especially where local outlets

are lacking.

In one area the FCC has been limited by Congress in its efforts to extend

non-commercial radio: Low Power FM. Seven years ago, Congress passed
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legislation barring the FCC from implementing LPFM in urban markets pending
further technical study. A third-party study submitted to Congress several years
ago convincingly demonstrated that LPFM will not cause undue interference to
existing stations. The FCC is eager to expand LPFM into urban markets, but
Congress has yet to act on the findings of this study. So, while hundreds of new
LPFM stations have been licensed in the rural parts of the country, including
several Native stations, we are unable to reach the most concentrated
populations because of Congress’ failure to act. 2007 must be the year that

Congress finally ends this unfair and counterproductive prohibition.

As other witnesses have discussed, technological innovation is changing
the way that radio is created and delivered. Radio is evolving from a unique
technology to a type of communication delivered by a variety of technological
platforms. Native Public Media embraces this evolution, with streaming and
satellite services reaching listeners across the world. Native servicemen serving
overseas have written us to explain how moving it is to listen to live music and
news from their home radio stations streamed on the Web. Congress must
protect our basic ability to stream content or post podcasts at affordable rates

without receiving prior consent from the major telecommunications providers.

HD radio holds the promise of providing new program channels but that
promise will become a reality only if the FCC encourages broadcasters to use
spectrum to serve the public interest. We aiso believe that having increased
access to satellite services, irrespective of whether the XM and Sirius merger is
approved, is an excellent way to reach the 60% of Native Americans who live in

urban areas.

Finally, we want to reiterate the request made in our formal comments on
ownership issues that the FCC hold an official hearing on media ownership
issues related to Indian Country as they continue in their review of existing media

ownership rules. it has been eight years since the FCC first held official hearings
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looking into the state of telecommunications and broadcast issues in Indian
Country. in that time the Commission has undertaken multiple efforts to work
with Native Nations, and has won awards for its efforts to honorably effectuate
consultation with Tribes to deploy critical services. However, it is time for a
renewed look at the landscape, and in the context of the several media
ownership hearings, it is appropriate to have a media ownership hearing that

focuses directly on Native America as well.

Native Public Media has provided comment on the Commission’s recent
Media Ownership proceeding. We have also coordinated extensively with the
FCC on outreach to Native broadcasters and Native Nations. Through its
initiatives recognizing its special responsibilities and legal relationship to Tribal
Nations, the Commission has held nine national and regional conferences, and
workshop roundtables. At Native Public Media we look forward to a time when an
FCC Regional Workshop and Roundtable can focus directly on Tribal
broadcasting issues as well. However, we also recognize that it is time that
these initiatives now seven years old receive a concrete commitment in the

telecommunications and broadcast laws.

To effectuate the next level of technological change in Native America,
Congress should provide customized tools to the FCC -- in the form of new legal
authorities and directions based on basic recognitions -- to work directly with
Native Nations, open new proceedings and create new rules to address barriers
to entry and streamline regulatory processes. As Congress moves forward to
address the legal framework in a world of technological convergence, we in
Indian Country stand ready to provide you with workable solutions and
meaningful processes to shift the paradigm productively and stimulate new

services and subscriber levels in Native communities.

In considering solutions specific to Native broadcast ownership, the

Committee must not lose sight of the fact that Native Nations are not simply part
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of the minority community, but distinct legal, cultural, and political entities. Native
Nations, as sovereign governments engaged in the exercise of modern self-
determination, are responsible for the health, safety, education and welfare of
their citizens. They are responsible for policing and securing the homeland
within their borders, maintaining and sustaining their histories, languages, and

traditions; and establishing and fostering healthy economies.

In closing, it has been a personal honor for me to be here today because
of a promise | made almost four years ago to a social programs manager from
the Fort Peck Assiniboine and Sioux Tribes, Ms. Patricia McGeshick, whom |
came in contact with while | was at the FCC. Ms. McGeshick wanted to learn
how the Fort Peck Tribes could start a radio station. She painfully explained to
me how her Tribal community had lost muitiple teenage Tribal members to
suicide. The Tribe held an emergency session to discuss the root causes for the
tragedies and to determine what the community could do to protect and provide
for their youth. It was decided a stronger sense of community awareness, a
stronger sense of pride in cultural heritage, was needed. One way to effectuate

this was through a local Tribal radio station.

| promised Ms. McGeshick | would help her. A lack of licensing windows,
funding resources, and potential partnerships committed solely to Tribal
community-related content, conspired to deny the Tribes the ability to start a
station. It is ironic that only two weeks ago while at a Tribal finance conference, |
sat with leadership of the Fort Peck Tribes and we discussed yet again the

potential of a radio station.

Too often this is the case in Indian Country. Our communities are not
simply rural, but among the most remote areas of the nation. Lagging far behind
national averages in telephone penetration rates, and distantly behind in
broadband penetration, many areas of Indian Country have not been involved in

the digital revolution. We intend to be.
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With the goals of creating sustainable knowledge based economies, we
face the several challenges in building capacities, deploying robust
infrastructures and integrating critical emerging information and communications
technologies. As this Committee and our federal government moves forward to
examine additional critical telecommunications and broadcast issues, such as
universal service and spectrum management and efficiency, we welcome you to

call upon Native Nations.

Mr. Chairman, on behalf of Native Public Media, thank you again for the
opportunity to testify today. | look forward to answering any guestions you may
have.
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Statement of Peter H. Smyth
President and Chief Executive Officer
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On behalf of the National Association of Broadcasters
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Subcommittee on Telecommunications and the Internet

March 7, 2007

Good morning Chairman Markey, Ranking Member Upton and Subcommittee
Members, my name is Peter H. Smyth. I am the President and Chief Executive Officer of
Greater Media, Inc., which owns and operates 20 local AM and FM radio stations in
Boston, Detroit, Philadelphia and New Jersey. I am testifying today on behalf of the
National Association of Broadcasters (NAB). NAB is a trade association that advocates
on behalf of more than 8,300 free, diverse local radio and television stations and
broadcast networks before Congress, the Federal Communications Commission and other
federal agencies, and the Courts.

Free over-the-air radio is embracing the future. Like television broadcasters, the
radio industry is currently investing substantial time, effort and financial capital to
complete its own transition to digital broadcasting. The local radio stations that today
keep their communities — and your constituents — informed and connected intend to
remain a vibrant part of the media landscape in the 21* century. Innovations such as
digital broadcasting will enhance broadcasters’ competitiveness and ability to serve local
communities and listeners in myriad ways. All local stations ask for is the opportunity to
compete in today’s marketplace on a level playing field. To maintain a competitively fair

marketplace, a government sanctioned monopoly in satellite radio must be rejected.



104
The Digital Radio Roll-Out Is Well Underway

Today I can report that local radio broadcasters are fully engaged in an exciting
transition to digital audio broadcasting (DAB). Why are radio broadcasters embracing
high definition (HD) digital radio? In short, because the radio industry sees HD radio as
our future — it will enable us to better serve our local listeners and communities and to
remain competitive in today’s ever-changing digital media marketplace. But we face
many challenges as we work toward a successful and timely transition to digital radio.

First, the radio industry — and that means thousands of stations across the country
in markets of all sizes — must make the investment in digital technology and begin
broadcasting digital transmissions. This effort is well underway, as 1183 digital radio
stations are already on the air.

But beyond thousands of stations converting to digital, the HD radio revolution
also involves the consumer electronics industry, the automobile industry and, most
importantly, consumers. For consumers to be able to reap the benefits of the digital
conversion, the consumer electronics industry must produce and consumers will need to
purchase all-new digital radio receivers. New digital radio receivers for both the car and
the home have been launched in the marketplace across a range of product and price
categories. Just last month, retailers began selling several new HD radio add-on tuners
that transform almost any existing car radio into an HD digital radio. A variety of
national, regional and online retailers now offer HD radio products, and receivers are
currently being manufactured by at least 18 companies. Predictably, as these products
have become more widely available from a number of competing sources, prices of HD

radio products have fallen significantly, with several receivers now below $200.
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The HD radio roll-out is also underway i the automotive sector. BMW has
become the first automotive company to offer a factory-installed digital HD radio
receiver as an option across its entire 2007 product line. Nine additional automotive
brands, representing 49 different vehicle models, are committed to launch the technology
within the next few years.

Finally, just as with the digital television transition, consumers must be informed
about digital radio. To educate consumers and accelerate the successful roll-out, a
consortium of top U.S. radio companies, including Greater Media, created the HD Digital
Radio Alliance in 2005. On the Alliance’s one-year anniversary in late 2006, the
consortium announced an even greater commitment to informing the public, pledging an
additional $250 million for a new advertising campaign to increase the public’s
awareness of this exciting technology and its many benefits. Hopefully, many of you

have heard the announcements promoting digital radio on stations in this market.

HD Radio Enables The Development Of Valuable New Services, Including The
Multicasting Of More Diverse Programming, To Better Serve Local Listeners

HD radio not only offers crystal-clear audio; it also permits the broadcasting of
multiple free, over-the-air program streams to bring additional content, including much
more local content, to the public within stations” current spectrum. It further allows othe:
services, including wireless data enabling text information, such as song titles and artists
or weather and traffic alerts. Even more innovative features are under development, such
as program menus giving listeners instant access to a favorite drive time show, news and
information, and special music programming. Features available in the future could also

include real-time traffic reports broadcast by local stations and visually displayed on a
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vehicle’s navigation system. In sum, digital radio will allow broadcasters to improve
service to their listeners and to remain a vital and vibrant part of the media landscape of
the future.

I want to stress the diversity of programming that local radio stations already offer
to their communities and the opportunities for even greater diversity that digital radio
provides. One often misunderstood fact is that, across all radio markets since 1996, the
number of general and specific programming formats has increased by 16% and 36.4%,
respectively.1 This growth in programming diversity has included an expansion in the
number of stations focusing on news, talk or other informational programming and in the
number of stations offering programming specifically designed to appeal to diverse
minority and ethnic groups. For example, between 2000 and 2006, the number of
news/talk stations increased by nearly 21 percent, and the number of Spanish-language
stations grew from 547 to 796, an increase of 45.5 percent. See BIA Radio Service Study
at 9, 13. Asaresult, nearly 71 percent of the total population in Arbitron metro areas can
access at least four news/talk stations in their markets, with 55.5 percent having access to
at least six such stations over-the-air. Over half (50.4 percent) of the Hispanic population
in Arbitron markets have over-the-air access to ten or more Spanish-language stations,
with more than three-quarters (79.5 percent) having access to six or more Spanish
language stations.

The advent of HD radio permits local broadcasters to provide even more diverse
services through multicasting additional programming streams. At the end of January

2007, radio stations in 85 markets reaching 80% of the U.S. population had commenced

! Mark R. Fratrik, Ph.D., Over-the-Air Service to Diverse Audiences, BIA Financial Network
(Oct. 23, 2006) (BI4 Radio Service Study).
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the airing of HD2 multicast programming. There are now more than 600 radio stations
on the air with HD2 programming that is unique and diverse.” For example, in
Minneapolis, the HD multicast channels of local radio stations offer a broad range of
programming, including classical, classic country, new or young country, blues,
alternative, dance, smooth jazz and 80s hits.> Five Seattle HD radio stations launched
last August, offering roots and blues, world music, all-comedy, live rock and urban adult
contemporary.® Here in Washington, D.C., multicast channels are airing gospel, classic
country, new rock, bluegrass, adult alternative, oldies 50s and 60s, and other program
formats. Obviously, radio broadcasters are currently using the multicast capabilities of
HD radio to better serve the diverse audiences in their local communities with specialized
and niche programming, and this effort will only increase in the future.

My own company, Greater Media, has strongly embraced multicasting. In
Boston, for example, all five of our stations have HD2 channels, which offer an eclectic
range of formats, including Nothin’ But The 70s, Classic Country, Smooth Jazz, and The
Over Easy Café, featuring primarily acoustic adult alternative rock. Particularly
appropriate for the Boston market, our FM talk station WTKK offers an Irish Channel on
its HD2 channel, featuring traditional Irish artists, classic Irish rock legends and more
contemporary Irish artists. Similarly, in Detroit our three stations have HD2 channels,
offering Deep Trax, More Magic (an adult contemporary format featuring a mix of the

70s and 80s, plus standards and Broadway hits), and Riff2, the second chamnel of

2 Press Release, HD Digital Radio Alliance Names Next 17 Markets for HD2 Multicasts (Jan. 22,
2007).

3 Tony Sanders, Twin Cities Has Two HD3s on Air, Billboard Radio Monitor (Juty 14, 2006).

* Five More Seattle HD Radio Stations Launched, Puget Sound Business Journal (Aug. 22, 2006).
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Detroit’s heritage rock station focusing on local music. As an example of its
commitment to local music, Riff2 featured an all White Stripes Weekend to celebrate the
band’s series of hometown concerts. Last month, Riff2 spotlighted the Detroit band The
Sirens in conjunction with the release of their new CD.

Without doubt, the radio industry’s commitment to multicasting has increased the
diversity of programming available to listeners in a wide variety of markets. But beyond
digital audio broadcasting, radio stations are utilizing other technologies, particularly the
Internet, to improve the quality and variety of the services they offer to consumers. For
instance, approximately 2700 radio stations stream their programming on the Internet,
enabling listeners to access a different distribution mechanism to obtain the same
programming offered over-the-air. According to Bridge Ratings, Internet radio
listenership has grown by 26 percent in the past year, and is up to 72 million people
monthly, from 45 miltion at the end of 2005.

Many radio stations, including Greater Media’s, utilize Internet-related
technologies to offer more programming, information and viewpoints to consumers. For
instance, podcasts allow listeners to download selected audio prograrﬁs to their computers
or MP3 players so they can listen when and where they want. Our stations offer a variety
of podcasts, including sports interviews, artist and band interviews, and podcast versions
of our on-air talk and informational programs, with additional behind-the-scenes
interviews. Greater Media’s radio stations and their on-air personalities also host blogs,
where listeners can interact with station personnel and express their opinions about an

almost unlimited variety of topics.

S FMQB, Internet Radio Listenership Up 26 Percent (Feb. 22, 2007).



109

In sum, it is clear that new technologies, especially digital audio broadcasting,
offer local radio stations extensive opportunities for better serving their listeners and
communities. Embracing these technologies is also a necessity, if traditional radio

broadcasters are to remain competitive in a digital, multichannel media environment.

The Imposition of Performance Rights in Sound Recordings for Digital Broadcasts
is Not Justified and Would Impede the Roll Out of Digital Radio

There has been some suggestion that fees for performance rights in sound
recordings should be imposed when radio broadcasts in digital. Such fees would be
without justification and would seriously impede the roll out of digital radio. At the
outset, the Subcommittee should know that radio stations already pay hundreds of
millions of dollars annually to the composers and publishers of the music they broadcast.
With respect to sound recordings and performance artists, NAB urges the Subcommittee
to recognize that artists and labels receive invaluable compensation in terms of airtime
and exposure and that a new performance rights tax on broadcasters is unnecessary.
Certainly members of this committee do not have to be reminded how very valuable
airtime is to getting your message out to the public.

Throughout the history of the debate over sound recording copyrights, Congress
has consistently recognized that recording companies reap very significant promotional
benefits from the exposure given their recordings by radio stations and that placing
burdensome restrictions on performances could alter that relationship, to the detriment of
both industries. For that reason, in the 1920s and for five decades following, Congress
regularly considered proposals to grant copyright rights in sound recordings, but

repeatedly rejected such proposals.
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When Congress first afforded limited copyright protection to sound
recordings in 1971, it prohibited only unauthorized reproduction and distribution
of records, but did not create a sound recording performance right. During the
comprehensive revision of the Copyright Act in 1976, Congress again considered,
but rejected, granting a sound recording performance right. Congress continued
to refuse to provide any sound recording performance right for another twenty
years. During that time, the recording industry thrived, due in large measure to
the promotional value of radio performances of their records.’

It was not until the Digital Performance Rights in Sound Recordings Act of 1995
(the "DPRA") that even a limited performance right in sound recordings was created. In
granting this limited right, Congress stated it "should do nothing to change or jeopardize
the mutually beneficial economic relationship between the recording and traditional

broadcasting industries."’

As explained in the Senate Report accompanying the DPRA,
"The underlying rationale for creation of this limited right is grounded in the way the
market for prerecorded music has developed, and the potential impact on that market
posed by subscriptions and interactive services — but not by broadcasting and related
transmissions."®

Consistent with Congress' intent, the DPRA expressly exempted from sound

recording performance right liability non-subscription, non-interactive transmissions,

including "non-subscription broadcast transmission[s]" — transmission[s] made by FCC

& See, e.g., S. Rep. No. 93-983, at 225-26 (1974) (“The financial success of recording companies and artists
who contract with these companies is directly related to the volume of record sales, which, in turn, depends
in great measure on the promotion efforts of broadcasters.”).
7S. Rep. No. 104-129, at 15 ("1995 Senate Report"); accord, id. at 13 (Congress sought to ensure that
extensions of copyright protection in favor of the recording industry did not "upset[] the long-standing
business relationships among record producers and performers, music composers and publishers and
Eroadcasters that have served all of these industries well for decades.”).

Id. at 17.
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licensed radio broadcasters.” Congress made clear that the purpose of this broadcast
exemption was to preserve the historical, mutually beneficial relationship between
recording companies and radio stations:
The Committee, in reviewing the record before it and the
goals of this legislation, recognizes that the sale of many
sound recordings and careers of many performers have
benefited considerably from airplay and other promotional
activities provided by both noncommercial and advertiser-
supported, free over-the-air broadcasting. The Committee
also recognizes that the radio industry has grown and
prospered with the availability and use of prerecorded
music. This legislation should do nothing to change or
jeopardize the mutually beneficial economic relationship
between the recording and traditional broadcasting
industries.’®
The Senate Report similarly confirmed that "[i]t is the Committee's intent to
provide copyright holders of sound recordings with the ability to control the distribution
of their product by digital transmissions, without hampering the arrival of new
technologies, and without imposing new and unreasonable burdens on radio and
television broadcasters, which often promote, and appear to pose no threat to, the
distribution of sound recordings."!! In sum, the transition of traditional local radio
stations from analog to digital presents no basis to alter fundamentally the long-standing
mutually beneficial relationship between the recording and broadcasting industries by
imposing a new performance right in digital broadcasts, when one does not exist in
analog.
NAB further stresses that this discussion is not intended to minimize legitimate
concerns the recording industry may have about the need for copy protection.

Rather, it is intended to assist the Subcommittee in understanding why a
performance right for sound recordings is irrelevant to those concerns.

P17 US.C. §114(d)(1)(A).
191995 Senate Report, at 15.
"

10
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Local Radio Stations Must Be Able to Compete on a Level Playing Field with
Satellite Radio to Remain Competitively Viable To Serve Their Listeners And
Communities

As radio broadcasters have demonstrated on many occasions, local stations serve
the public interest by airing local and national news and public affairs programming and a
variety of other locally produced programming that serves the needs and interests of their
audiences, including sports, religious and other-community-oriented programming.12 No
other radio service provides this amazing level of service to communities across the
county. For us to continue to provide these valuable services, XM and Sirius should not

be granted a government sanctioned monopoly that will allow them to engage in unfair

business practices without recourse.

Before the 2006 elections, radio stations in markets across the country hosted candidate
debates and forums for federal, state and local candidates and offered free airtime and
other access to political candidates.”’ Radio broadcasters also provide a wealth of
emergency information to their local communities. Through live coverage and the
Emergency Alert System (EAS), broadcasters have invested in state-of-the-art equipment

to ensure that their local communities have timely access to critical, and often life-saving,

'2 See, e.g., FCC Broadcast Localism Hearing, Rapid City, SD, Statement of Alan Harris at 2
(May 26, 2004) (three Wyoming radio stations broadcast 72 local newscasts every week, about 40
sportscasts, and a daily public affairs interview program); FCC Broadcast Localism Hearing,
Monterey, CA, Statement of Chuck Tweedle at 3 (July 21, 2004) (three Bonneville radio stations
in Bay area broadcast more than four hours of locally produced newscasts every week); FCC
Broadcast Localism Hearing, San Antonio, TX, Statement of Jerry Hanszen at 2-3 (Jan. 28, 2004)
(on a typical day, two small market Texas radio stations broadcast five local newscasts).

3 See, e.g., NAB, At Your Service, Vol. 9, Issue 5 (Aug./Sept. 2006); NAB, Free Air Times (Oct.
2006); NAB, Free Air Times (Oct. 30, 2006), available at

www.nab.oreg/ AM/Template.cfm?Section=Newsletters3& Template=TaggedPage/TaggedPageDis
play.cfm&TPLID=42& ContentID=2607.

11
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information. For example, during Hurricane Katrina broadcasters made extraordinary
efforts to air live news coverage and disseminate relief supplies in affected areas, even as
the waters rose and station facilities were deluged. Though many stations suffered major
damage, through the pooling of resources, planning and pre-positioning of key supplies,
stations were able to resume broadcasting as quickly as possible to serve the public.
Radio stations aired critical news, weather updates and shelter information, as well as on-
air counseling services."* Broadcasters have also supported many of the FCC’s initiatives
to improve EAS, including extending EAS requirements to digital radio and television.

Broadcasters additionally pioneered the AMBER PLAN: America’s Missing:
Broadcast Emergency Response. Named after nine-year-old Amber Hagerman, who was
kidnapped and murdered in Arlington, Texas, it was created in 1996 by the Association
of Radio Managers with the assistance of law enforcement agencies across the Dallas/Ft.
Worth area. Today, with 120 state, local and regional plans, approximately 325 children
have been rescued.

Radio broadcasters’ commitment to public service and their local communities
can be further measured by their tangible community services. In calendar year 2005, the
average radio station ran 169 public service announcements (PSAs) per week. This is the
equivalent of $486,187 in donated airtime per radio station per year, or a total for all

radio stations of $5.05 billion.”* Sixty-one percent of the PSAs aired by the average radio

' See, e.g., Oral Testimony of Steve Davis, Senior Vice President Engineering, Clear Channel
Radio, Inc., Before the FCC’s Independent Panel Reviewing the Impact of Hurricane Katrina on
Communications Networks, Tr. at 76-86 (Jan. 30, 2006); Scott Fybush, Call ‘em crazy, call ‘'em
heroes — they kept radio going during Hurricane Katrina, Inside Radio (Aug. 30, 2005).

15 National Association of Broadcasters, National Report on Broadceasters’ Community Service
(June 2006) (Online available at http://www.nab.org/publicservice) (2006 Broadcast Community
Service Report).

12
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station during 2005 were about local issues, and 71 percent of radio stations aired local
public affairs programs of at least 30 minutes in length every week during the year. 2006
Broadcast Community Service Report at 5.

Moreover, about 19 out of 20 radio stations reported helping charities and needy
individuals, and supported disaster relief efforts in 2005. Radio stations across the
country raised approximately $959 million for charity and additional sums for disaster
relief. /d. Awareness campaigns organized and promoted by local broadcasters covered
the full range of issues confronting American communities today, including alcohol
abuse, education and literacy, violence prevention, women’s health, drug abuse, and
hunger, poverty and homelessness. Local stations further supported and organized
community evens such as blood drives, charity walks and relays, community cleanups,
town hall meetings, health fairs and many others. Id. For example, our own JJ & Lynne
at Detroit’s WCSX have raised over $2.2 million for the Children’s Leukemia Fund of
Michigan through their “Stone Soup Project,” which combines a radiothon fundraiser
with a raffle to buy a souped-up classic car. In just one day last month, Dick Purtan, the
morning host of WOMC-FM in Detroit, raised a stunning $2,398,783 in his annual
radiothon for funds for the homeless and hungry via the Salvation Army’s Bed and Bread
Program.

Additionally, broadcasters provide a unique community service — when a
broadcast station partners with a charitable or community organization, the station not
only provides dollars (like other corporate partners), but also a public voice for those

organizations. A broadcaster can help an organization make its case directly to local

' John Smyntek, Purtan/Salvation Army Radiothon Passes $2 Million Mark in Spite of Tough
Economy, Detroit Free Press (Feb. 23, 2007).
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citizens, to raise its public profile and to cement connections with in local communities.
As a trusted source, a broadcaster can help an organization better leverage its fund raising
resources and expertise, its public awareness and its educational efforts.

Maintaining this high level of local programming and other services, however,
requires radio stations to be economically sound. Only competitively viable broadcast
stations sustairied by adequate advertising revenues can serve the public interest
effectively and provide a significant local presence. As the FCC concluded 15 years ago,
the radio “industry’s ability to function in the ‘public interest, convenience and necessity’
is fundamentally premised on its economic viability.”"” Any one concerned about the
service of radio stations to their local communities and listeners must necessarily be
concerned about these station’s abilities to maintain their economic vibrancy in the face

of multichannel and other competitors.

To Maintain A Fair And Level Competitive Playing Field, A State-Sanctioned
Monopoly In Satellite Radio Must Be Rejected

Simply put, XM and Sirius are asking for a govermment sanctioned monopoly.
But public policy should never allow one entity to acquire state-sanctioned, monopoly
control over the entire 25 MHz of spectrum allocated to satellite radio service. If nothing
else, the lessons of the original AT&T demonstrate that regulating 2 monopoly in terms
of price and other conditions is no substitute for the competitive marketplace. Here, a
merged satellite radio entity would control almost three hundred channels of radio

programming accessible in every local market in this country without any realistic check

7 Report and Order, 7 FCC Red 2755, 2760 (1992).
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on its ability to assert market power, notwithstanding attempts to impose federal
conditions.

XM/Sirius claim that they are not a monopoly but just one more competitor to
provide audio service. They would have government officials ignore the fact that a
merged XM/Sirius would be the sole licensee of satellite spectrum, ignore the fact that no
other entity can enter the satellite radio market and ignore the fact that they would be able
to use their stature as the sole national provider to hurt local radio stations who must sell
advertising based on the numbers of listeners that they attract.

Local stations do not compete in the national market for multichannel mobile
audio services. Broadcasters’ signals are not nationwide, do not move from one
community to another, and are not available only by subscription. We are not a
substitute for satellite radio service. As the FCC recognized when authorizing satellite
digital audio radio service (DARS) in 1997, satellite radio offers “services that local radio
inherently cannot provide.”’® For example, satellite radio can provide continuous service
to consumers traveling long distances in their cars and to persons living in remote areas.
Unlike even the most powerful terrestrial radio stations, which can still only reach a small
fraction of American consumers over-the-air, satellite radio can reach every listener
across the country, and with vastly more channels than any single terrestrial broadcaster.
Other media industry observers have agreed that “[s]atellite radio is a national platform,”

thereby clearly differing from locally-licensed and locally-oriented terrestrial broadcast

'8 Establishment of Rules and Policies for the Digital Audio Radio Satellite Service, 12 FCC Red
5754, 5760-61 (1997) (Satellite DARS Report & Order).
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stations.'” Simply put, only XM and Sirius compete in this national, multichannel mobile
radio market, and they are proposing to form a state-sanctioned monopoly in that market.

As explained in detail below, a XM/Sirius merger would violate FCC rules and
precedent and congressional policy; would result in significant competitive harms
without any corresponding public interest benefits; and would reward companies with a
history of breaking the rules by granting them a monopoly in the market for nationwide,
multichannel mobile audio services.

The Proposed Merger Violates FCC Rules And Precedent And Congressional
Policy

The FCC specifically refused to sanction a monopoly when it originally allocated
spectrum for satellite radio service in 1997. It chose not to permit a monopoly satellite
radio service because “licensing at least two service providers will help ensure that
subscription rates are competitive as well as provide for a diversity of programming
voices.” Satellite DARS Report & Order, 12 FCC Rcd at 5786. And, I note, the agency
was assuming at that time that each provider would control around 50 channels, not the
282 channels that a united XM/Sirius would have today.

Importantly, the FCC in part based its decision to require multiple satellite radio
providers on arguments presented by Sirius. During the FCC’s consideration of how
many different satellite radio providers it should authorize, Sirius (then called CD Radio)
argued strenuously that multiple providers were necessary to “assure intra-service
competition,” including price competition, and to guarantee a diversity of program

offerings.20 Given these competitive concerns, Sirius explicitly stated that no satellite

' Katy Bachman, Buyers. Size Not Enough for Sirius/XM Merger, Media Week (Feb. 26, 2007)
(quoting Matt Feinberg, Senior Vice President of Zenith Media).
20 CD Radio Comments in IB Docket No. 95-91, at 17.
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radio provider should ever be permitted to combine with another provider. See CD Radio
Comments at 18. Now, only a few years later, Sirius has completely reversed course and
professes to see no problem with allowing the satellite radio market to become
monopolized by a single provider with control over the entire national market.

But in fact it would be entirely inconsistent with the pro-competitive satellite
radio licensing scheme created by the Commission to now allow XM and Sirius to
combine into a monopoly enterprise. At the urging of the parties, including Sirius, the
Commission in 1997 explicitly prohibited any such future merger by determining that,
“after DARS licenses are granted, one licensee will not be permitted to acquire control of
the other remaining satellite DARS license.” Satellite DARS Report & Order, 12 FCC
Red at 5823. There is no basis for reversing that decision now.

In a parallel circumstance, the Commission refused in 2002 to permit a merger of
the only two nationwide Direct Broadcast Satellite (DBS) licensees, EchoStar and
DirecTV. In rejecting this proposed merger, the Commission found in a unanimous vote
that the combination would undermine its goals of increased and fair competition in the
provision of satellite television service. The agency also found that the claimed benefits
of efficient spectrum use were outweighed by substantial potential public interest harms
that might result from the transaction, including reduced innovation, impaired service
quality and higher subscription prices. The Commission further stressed that the merger
would eliminate a current viable competitor from every market in the country and would

result in one entity holding the entire available spectrum allocated to the DBS service.?'

2 See EchoStar Communications Corp., 17 FCC Red 20559, 20562, 20626, 20661-62 (2002)
(EchoStar/DirecTV Merger Order).
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For precisely the same reasons, XM and Sirius should not be permitted to create a
monopoly that would eliminate a viable competitor from every market across the country
and that would control all the spectrum allocated to a nationwide satellite service. Sucha
merger would likely “increase the incentive and ability” of the parties “to engage in
anticompetitive conduct.” EchoStar/DirecTV Merger Order, 17 FCC Red at 20662.

Beyond violating FCC rules and precedent, such a government-sanctioned
monopoly would clearly also be inconsistent with congressional policy favoring
competition over monopoly, as expressed in the 1996 Telecommunications Act, and with
long-standing enforcement of the antitrust laws. Indeed, the courts have held that even
mergers to duopoly are, on their face, anticompetitive and contrary to the federal antitrust
laws.”> Without question, a merger to monopoly would be anticompetitive, inconsistent
with antitrust precepts and contrary to judicial decisions.

XM and Sirius Will Be Able To Exercise Virtually Unlimited Market Power In
The National Radio Market, To The Detriment Of Consumers

The harms that would result from this proposed merger would be numerous and
obvious. Having monopoly status would enable the united XM and Sirius to stop
agreeing to pay high talent salaries and to exert greater pressure on programming
suppliers. Eliminating competition in the national mobile radio market would also
greatly reduce incentives for the combined XM and Sirius to innovate. In fact, when
declining to approve the EchoStar/DirecTV merger, the FCC specifically found that the
satellite television merger “would likely reduce innovation and service quality.”
EchoStar/DirecTV Merger Order, 17 FCC Rced at 20626,

Perhaps most obviously, enjoying monopoly status would permit a merged

22 See, e.g., FTC v. H.J. Heinz Co., 246 F.3d 708 (D.C. Cir. 2001).
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XM/Sirius to raise subscription prices to the detriment of consumers. For example, the
FCC recently determined that cable television rates have increased by 93% since
enactment of the 1996 Telecommunications Act.® The agency has attributed this
tremendous increase to the lack of competition from a second cable operator in most
communities. The analogy to the XM/Sirius merger is unmistakable. Without the
presence of a direct competitor, a satellite radio monopolist could raise rates freely.
Indeed, the courts have enjoined mergers to monopoly on the grounds that such mergers
would allow the combined company “to increase prices or otherwise maintain prices at an
anti-competitive level.”

Beyond resulting in rate increases for consumers, an XM/Sirius monopoly would
also likely reduce program diversity. As explained by the Commission when authorizing
XM and Sirius, competing satellite radio providers would each have incentives to
diversify their own program formats, thus providing valuable niche programming. See
Satellite DARS Report & Order, 12 FCC Red at 5762. Without such competition,
program diversity would likely be adversely affected, with consumers losing music and
talk formats, especially niche ones. There is also the very real risk that a combined
XM/Sirius will use its market power to force content providers, including sports
programimers, networks, and other talent, to deal only with them. In sum, in a monopoly
environment, satellite radio subscribers would pay higher prices for less diverse and less

innovative programming.

3 See Report on Cable Industry Prices, MM Docket No. 92-266 (rel. Dec. 27, 2006).

% FTCv. Staples, 970 F. Supp. 1066, 1082 (D.D.C. 1997).
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XM and Sirius Have A Long Track Record Of Breaking The Rules

The government cannot and should not rely on any promises that a united XM and
Sirius, as a government sanctioned monopoly, will not cause harm to consumers. Their
past behavior in a number of instances shows otherwise.

First, both companies have violated an FCC rule on receiver interoperability,
designed to promote competition by enhancing consumers’ ability to switch between
DARS providers. Satellite DARS Report & Order, 12 FCC Red at 5796. Despite a clear
FCC directive that their satellite radio systems must include “a receiver that will permit
end users to access all licensed satellite DARS systems that are operational or under

construction,”®

neither XM nor Sirius markets such a consumer-friendly device. And,
while both companies certified nearly 10 years ago that they would comply with this pro-
competition, pro-consumer requirement, they have not done so.

Second, both XM and Sirius have violated FCC rules governing the production
and distribution of their receiver equipment,”® which are designed to ensure that these
types of devices do not interfere with broadcast radio stations or other licensed spectrum
users. As a result of XM and Sirius producing and distributing receiver equipment that
violates — and in a number of cases very greatly exceeds — FCC limits on the power levels
for such equipment, many listeners to terrestrial radio stations experience “bleedthrough™

and receive the XM or Sirius signal without warning through their radios. As has been

widely reported, the FCC has received many complaints from both commercial and non-

%47 C.F.R. § 25.144(a)(3)(ii).

% 47 C.F.R. Part 15.
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commercial listeners who suddenly hear uncensored and unwelcome satellite radio
programming on their car radios.”’

Third, both XM and Sirius have routinely and regularly violated FCC technical
rules in connection with their special temporary authority to use terrestrial repeaters. For
years XM operated more than 142 repeaters (or 18 percent of all its repeaters) at
unauthorized locations and at least 19 of its repeaters without any FCC authorization at
all. Even after confessing and seeking the agency’s forgiveness for its violations, XM to
our knowledge currently continues to operate at least four of its repeaters without any
FCC authorization. Also troubling is XM’s confession that for years it has operated more
than 221 terrestrial repeaters (or 28 percent of all its repeaters) at unlawful power levels.
In mid-February, the FCC issued a letter of inquiry to XM about its unlawful repeater
network. Sirius has engaged in comparable and other technical violations in connection
with its terrestrial repeaters, constructing at least 11 of its repeaters at locations different
from what they reported to the FCC, including one in Michigan that is 67 miles away
from its reported and authorized location.

Against this backdrop of rule violations, allowing XM and Sirius to create a
monopoly in violation of the FCC’s anti-merger decision and decades of communications
policy could simply embolden them to pay even less attention to the rules of the road in

pursuit of monopolistic profits.

?? See, e.g., A Mystery Heard on Radio; It’s Stern’s Show, No Charge, New York Times, January
26, 2007 at A17.
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No Marketplace Or Business Conditions Or Any Public Interest Benefits Justify
The Risk Of Monopoly

There is no need to risk all these harms by creating this monopoly. Satellite radio
is still in its early stages of development. And neither XM nor Sirius is a failing
company. XM does not believe that either itself or Sirius will go out of business if the
merger does not occur. In a recent filing with the Securities and Exchange Commission,
XM disclosed a set of questions-and-answers regarding the merger prepared for and
distributed to its employees. I quote: “Can Sirius and XM succeed as stand-alone
companies if the merger is not approved by regulators? — YES. That said, we believe a
merger is the preferred option for Sirius and XM, our shareholders and customers . . ..”
Of course Sirius and XM would prefer not to compete with one another, and would prefer
to reap the benefits afforded by monopoly status. What company wouldn’t? That’s why
the United Stated has and enforces antitrust laws.

Claims that XM and Sirius are weak or failing businesses based on their levels of
debt and expenses must be viewed skeptically. It is true that XM and Sirius have had
some extraordinary expenses - like the nearly $83 million in stock that Sirius awarded to
Howard Stern in January, on his first anniversary on satellite radio. Indeed, the high
costs of locking-up national and regional programming, especially sports programming,
on an gxclusive basis accounts for a great deal of the cost overhead. But, should
companies expect a government bailout for questionable business decisions?

Changes in the audio marketplace do not justify the merger. These changes have,
as discussed above, encouraged local radio stations to enhance their competitiveness by

converting to DAB. But the introduction of new audio products had not prompted
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terrestrial radio broadcasters to ask for an unjustified government licensed and sanctioned
monopoly. For all the reasons described above, monopolies are inherently bad.

Beyond harming consumers, a satellite radio monopoly would have the incentive
and the opportunity to engage in unfair competition and anticompetitive practices against
other audio service providers, especially local radio broadcasters. For example, after a
satellite monopoly restructures (unbundles) its program offerings, as promised, we can
expect, based on press reports, that the monopoly will attempt to accelerate the
acquisition of new subscribers by offering them a lower-cost point of entry -- likely a
basic advertiser-supported tier offered for less than the current $12.99 per month. On its
face, such a plan may not sound bad, but of course no introductory price would be locked
in and a monopoly provider would have the power to raise this price at a later time to
increase profits at the expense of consumers.

Furthermore, the merger parties’ announced intention to go after advertising
revenue is plainly problematic when one considers the monopoly status of the merged
satellite radio operator. Using monopoly rents from subscription service, the satellite
radio monopoly would have the incentive and ability to cross subsidize its advertiser-
supported channel offerings, likely resulting in unfair competition in the form of
predatory, cut-throat pricing in national advertising markets. In addition, the satellite
radio monopoly could not be expected to stop at national advertising. The combined
terrestrial repeater networks of Sirius and XM under common control would offer
substantial opportunities for entry into the local advertising markets by a satellite radio
monopoly. The rates for local advertising could be set artificially low with cross-

subsidization from monopoly prices. The valuable free, over-the-air service provided by
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local radio stations — which is entirely advertiser-supported — would be jeopardized by
these developments.

The Proposed XM/Sirius Merger Should Be Summarily Rejected

As the FCC explained in declining to approve the comparable EchoStar/DirecTV
merger: Where “a merger is likely to result in a significant reduction in the number of
competitors and a substantial increase in concentration, antitrust authorities generally
require the parties to demonstrate that there exist countervailing, extraordinarily large,
cognizable, and non-speculative efficiencies that are likely to result from the merger.”
EchoStar/DirecTV Merger Order, 17 FCC Red at 20604 (emphasis added). The courts
have similarly stressed that proof of extraordinary efficiencies is required to rebut the
presumption that a merger in a concentrated market (such as the current duopoly market
for nationwide, multichannel mobile radio service) will be anticompetitive. See, e.g.,
FTCv. Heinz, 246 F.3d at 720-21.

Clearly, XM and Sirius cannot meet this heavy burden. Rather than producing
“extraordinarily large,” beneficial efficiencies, the proposed merger, if approved, would
seriously impair marketplace competition and cause cognizable harms to consumers.
There is no reason to approve a merger that would violate FCC rules and precedent, as
well as congressional policy, and would grant a state sanctioned monopoly to non-failing
companies with a long track record of breaking the rules.

Local broadcasters fully support competition on a level playing field. When all
the factors are considered, the proposed merger of Sirius and XM is simply
anticompetitive. It is a monopoly in violation of the antitrust laws. Congress should

clearly and expeditiously express its opposition to this merger to both the Department of
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Justice and the FCC.

Conclusion

Free, over-the-air local radio stations are embracing the future by transitioning to
digital broadcasting. A successful and timely transition to HD radio will help ensure that
local radio continues to be competitive and financially viable, and able to serve their
listeners and communities with high quality national and local programming, vital
emergency information and other services. Congress should assure the maintenance of a
level playing field in the audio marketplace by expressing its opposition to a satellite
radio monopoly, which would impair the ability of other audio service providers to

compete and to serve consumers.
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Mr. Chairman,

Good afternoon. Thank you, Chairman Markey, Ranking Member Upton, and members
of the Telecommunications and Internet Subcommittee for the invitation to talk with you about

the future of radio, and how our merger with XM Satellite Radio will strengthen that future.

I'm Mel Karmazin, the CEO of SIRIUS Satellite Radio. Before I came to SIRIUS in
2004, 1 was president of Viacom, and before that, president of CBS. I've spent almost 40 years

in radio, and just about my entire working life in the broadcast industry.

With me here today is Gary Parsons, the chairman of XM. Gary is a veteran of the
communications business, a real leader in the world of satellite radio. Gary and I are both

looking forward to working together to create an exciting new company.

Gary's leadership and talent are crucial to the future of radio. Gary, together with XM’s
CEO Hugh Panero, built XM into the success it is today. I should point out that XM has the
largest digital radio facility of its kind in the country, and is headquartered right here in

Washington where the combined company will continue to have a significant presence.

As this hearing and this panel demonstrate, audio entertainment in the United States is a
very competitive and rapidly evolving market. The AM/FM radio broadcasting industry is
highly competitive with respect to listeners and advertising revenues. Radio comes as a standard

feature in every vehicle manufactured without an additional cost to the consumer. Some radio



129

Page 3 of 10

stations have begun reducing the number of commercials per hour, expanding the range of music
played on the air and experimenting with new formats in order to compete with other stations
and satellite radio. Several major radio companies have launched advertising campaigns

designed to assert the benefits of traditional local AM/FM radio.

While most traditional AM/FM radio stations broadcast by means of analog signals, the
radio industry has made significant strides in rolling out advanced digital transmission
technology. Digital broadcasting offers higher sound quality than traditional analog signals and
the multicast of as many as five stations per frequency, significantly increasing the quality and
quantity of content available to consumers. Digital radio broadcast services have been
expanding, and an increasing number of radio stations in the U.S. have begun digital
broadcasting or are in the process of converting to digital broadcasting. I understand that over
1,150 radio stations in the United States currently broadcast digitally. Like with traditional radio,
digital radio is offered to consumers for free. BMW recently became the first automaker to offer
factory-installed HD digital radio receivers as an option across all of its 2007 model year
vehicles, and retail HD digital radios are available nationwide at many large retailers, including
the nation’s largest retailer, Wal-Mart, which announced this week it will begin to sell HD

radios.

A number of leading radio broadcasters have joined together to form the HD Digital
Radio Alliance to accelerate the successful rollout of digital radio. The HD Digital Radio
Alliance has announced a $250 million on-air advertising campaign to spur the adoption of

digital radio.
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Internet radio is also becoming a growing force in the market. A 2006 Arbitron study
found that weekly listeners increased 50% in just the past year, and now approaches one in five
Americans among key demographic segments. Internet radio broadcasts have no geographic
limitations and can provide listeners with radio programming from around the country and the
world. Improvements from higher bandwidths, faster modems and wider programming
selections will make Internet radio an even more significant competitor for listening in the home
and office. Technologies like WiMax will also make internet radio more pervasive. In addition
to the many free Internet streams, subscription Internet music services offer unlimited and fully-

customizable play lists for a small fixed fee per month.

Several of the largest wireless providers currently offer radio-like services music to
cellular phones, ahd a number of phones now contain FM radio receivers. For example, Sprint
Nextel currently offers streaming music from a variety of providers plus a music store for
purchase; Verizon Wireless offers the V CAST music service that can be played directly on a
phone; and AT&T offers a variety of streaming content and has also partnered with Apple to
offer the upcoming iPhone. Further, next generation wireless protocols will offer unprecedented

broadband coverage and broadcast capabilities.

Lastly, a number of other entities have announced plans to deliver entertainment and
media content through cell phones and other wireless devices, including: MediaFLO USA, a

subsidiary of QUALCOMM; Modeo LLC, a subsidiary of Crown Castle International Corp.;
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HiWire, an affiliate of Aloha Partners; and a joint venture of Sprint Nextel, Comcast, Time

‘Wamner Cable, Cox Communications and Advance/Newhouse Communications.

In addition, radio faces competition from numerous recorded media, including CDs, MP3
players and iPods. In fact, a large percentage of the new vehicles produced today come with an

auxiliary jack in the radio solely to make MP3 players and iPods easier to use.

Contrast all of this amazing innovation with the market back in 1997, when the FCC
granted licenses to SIRTUS and XM. Ten years may not seem long ago, but it was a different
era in the evolution of audio entertainment. In 1997 there were no MP3 players, there was no
HD radio, there was no Internet radio and no streamed music to cell phones. Satellite radio was
in its infancy, and had yet to even launch its satellites or service. The 1997 market is not
relevant to business decisions today, and it should not guide policy decisions in 2007. Indeed, if
we have learned anything over the last 10 years about technology-driven transformation, it is that
the only thing certain about audio entertainment is that it will continue to change rapidly in the

years ahead.

So in this fast changing environment, how will the merger of SIRTUS and XM benefit

consumers?

o First, it will increase consumer choice. Today, consumers have many choices in the
audio market, but for those who choose satellite radio services, there really are only

forced choices: You can get great music plus the NFL, NASCAR and Martha
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Stewart on SIRIUS; or, Major League Baseball, PGA Golf, Oprah and great music on
XM. But if you want all of this, or the best of both, you need to subscribe to two
services, buy two radios, and pay two monthly fees. Not surprisingly, only a small
number of consumers make this choice. But if our merger is approved, we will offer
consumers a much more attractive choice: the best of each service on one radio at a

price well below the cost of the two services today.

Second, we will not raise prices. In fact, we expect to use savings from the synergies
of the merger to lower the costs to consumers. In other words, subscribers who want
to stay with their current SIRIUS or XM service will be able to do so, and they will
not pay any more after the merger. Those who want to take advantage of new
services, like the best of both program line-ups, will be able to do so for less than this

would cost today — all with their current radio.

I want to emphasize that we view better prices for consumers as a win-win:
something that would save consumers money and would strengthen our merged
business at the same time. After all, we compete today with free terrestrial radio.
About 14 million people have signed up as subscribers for either SIRIUS or XM and
now pay $12.95 per month. The key to getting more subscribers for our merged
company is not to widen the price gap between free and $12.95. Instead, it is to offer

consumers a better value — meaning, more quality programming at better prices.
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Third, no radio will become obsolete. After the merger, subscribers will be able to
continue receiving either their present or expanded services using the radios they have
today. At the same time, we fully expect that the merger will stimulate innovation by
concentrating engineering talent and resources and accelerating the development of

highly portable, low-cost, easy-to-use, multi-functional devices.

Fourth, in the long-term the merger will help increase programming diversity. Both
SIRIUS and XM already broadcast a wide range of commercial-free music channels,
exclusive and non-exclusive sports coverage, news, talk, entertainment and religious
programming, channels in Spanish, Korean and French, as well as weather and traffic
information for many cities. In the long run, the merger synergies will make it

possible to use our channel capacity to enhance this diversity; and

Fifth, we believe that the merger strengthens competition in the audio entertainment
marketplace. Proud as we are of what we have accomplished in 10 years, the fact is
that our combined 14 million subscribers translate into about 3.4% of national radio
listeners, according to the Fall 2006 Arbitron Survey. Interestingly, Arbitron found
that satellite radio listeners are heavy listeners to radio in general, and spend even
more time listening to AM/FM radio than they do satellite programming. Compare
that to 237 million vehicles with AM/FM radios, 223 million weekly AM and FM
listeners, or even the 230 million PCs that can access Internet delivered programming.
XM and SIRIUS are relatively small players in a highly competitive and rapidly

evolving audio entertainment marketplace: welterweights in an arena of
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heavyweights. The merger will make satellite radio a competitor with more choices

and better prices, and consumers will be major beneficiaries of these changes.

These commitments to provide more choice, better prices, and utilize today’s radio are
more than just words. We are prepared at the appropriate time to discuss each of these issues
with regulators and to guarantee these benefits as a condition of our merger approval. From our
standpoint, these guarantees are not only good for consumers, they also are essential to the long

term success of the combined company.

From our intception, satellite radio has been a subscriber-based business dependent on
meeting consumer expectations on both price and programming. The dynamic growth in audio
technology over the past 10 years has given consumers and impressive array of new and

additional choices.

It has only been 10 years since satellite radio was licensed. Could we have predicted 10
years ago that the audio entertainment marketplace would look the way it does now? One reason
for all the new technological advancements is that competition in the audio entertainment market
is robust. We are seeing new entrants on a regular basis as the market continues to meet the

needs of the consumer.

Given the expansive market — within which satellite radio is only one of many
alternatives — we are certain that an accelerating level of competition will exist post-merger.

There is little doubt that satellite radio faces stiff competition from many of the technologies and
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entertainment platforms that I have already described. In fact, I would like to note for the

Committee that in the SEC filings of traditional radio companies, they readily acknowledge that

they compete with satellite radio in a larger market for audio entertainment:

From Clear Channel Communications 2005 Form 10-K; page 24: “Our broadcasting
businesses face increasing competition from new broadcast technologies, such as
broadband wireless and satellite television and radio, and new consumer products,

such as portable digital audio players and personal digital video recorders.”

From COX Broadcasting / COX RADIO 2005 Form 10-K; page 8-9: “In addition, the
radio broadcasting industry is subject to competition from new technologies and
services that are being developed or introduced, such as the delivery of audio
programming by cable television systems, by satellite digital audio radio service and
by digital audio broadcasting. Digital audio broadcasting and satellite digital audio
radio service provide for the delivery by terrestrial or satellite means of multiple
new audio programming formats with compact disc quality sound to local and

national audiences.”

Clearly, we are in the middle of a rapid evolution of the audio entertainment industry

marked by continuing innovation and expanding choice. It is not surprising in such a

competitive and changing environment that some competitors would seek to use government to

prevent others from gaining any ground. But it is ironic that many who raise questions about our
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proposed merger are working overtime themselves to consolidate their own positions in the

audio entertainment market.

We are also pleased that the announcement of our merger already has resulted in some
welcome harmony. There are few — if any — issues where you’ll find the LOS ANGELES
TIMES, the WALL STREET JOURNAL, USA TODAY, and the CHICAGO TRIBUNE in
agreement. All four newspapers found that our merger is meritorious. The LA TIMES
concluded that the audio entertainment market “is very competitive, particularly among the
national players.” USA Today wrote: “the merged entity would represent a more potent
competitor to entrenched broadcast interests, one that would offer its customers a more enticing

and complete product.”

Chairman Markey, Ranking Member Upton, and members of the Committee, the audio
entertainment market today is vibrant, competitive, and innovative, and every indication is that it
will be even more so in the future. We believe that the combination of SIRIUS and XM will be
good for consumers as it will intensify this competition, expand the choices for consumers and
accelerate the pace of innovation in the market. We appreciate this opportunity to share our

views with you, and look forward to answering any questions you may have.

Thank you.
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Chairman Markey, Mr. Upton and Members of the Subcommittee:

My name is Bob Kimball. I am the Senior Vice President of Legal and Business Affairs
for RealNetworks. RealNetworks is a leading provider of Internet media delivery
software and services, and is widely known for the creation of the RealPlayer, a
pioneering media player that introduced streaming media and radio over the Internet in
1995. RealNetworks offers music to users through a number of free and subscription-
based services that provide consumers with on-demand access to millions of tracks
through our award-winning Rhapsody service along with rich Internet radio services. In
addition to our music services, RealNetworks offers online games, is the leading provider
of ring-back tone services for mobile carriers and provides other digital media services
and tools to enable businesses, governments and educational institutions to broadcast
over the Internet. RealNetworks is a founding board member of the Digital Media

Association.

On behalf of RealNetworks and the Digital Media Association (“DiMA”), I am pleased to

speak with you today about the radio industry, and particularly about Internet radio’s
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current business and our opportunity to develop innovative new radio services that would

benefit consumers, musicians and copyright owners, and advertisers.

I will also discuss significant impediments to realizing this opportunity, notably the
provisions of the Copyright Act that disadvantage Internet radio in comparison to our
competitors. These disparities were starkly highlighted last Friday, when the U.S.
Copyright Royalty Board determined that royalties paid to record companies by Internet
radio services will increase 30% retroactively, and then 30% again in each of the next
three years through 2009. The CRB then went on to impose a $500 minimum fee per
station, which threatens to destroy the vast diversity of multi-channel programming that
exists only on Internet radio. These minimum fees do not apply to terrestrial or satellite

radio.

I. Internet Radio Basics

Internet or online radio is simply radio programming transmitted over the Internet instead
of the terrestrial airwaves, satellite signals or cable. Several hundred terrestrial radio
stations simulcast their primary programming online; additionally, several thousand web-
based “stations” offer Internet-only original programming. For example, RealNetworks

offers several Intemet-only radio stations for every conceivable musical tasete.

Internet radio is not confined by radio spectrum limitations. Thousands of services can
webcast at any one time, and these services are constantly creating new stations and new
audiences for their content. This ability to offer an unlimited number of stations enables
Internet radio to provide a much more diverse and rich experience. Intemet radio enables
people to find a range of content that is far broader than what is available on terrestrial or
satellite radio. For example, while a traditional radio station may have only 30 songs
regularly rotated through its playlist to ensure that listeners hear one of a handful of songs
during a short car ride, our corresponding station might have over 650 songs, including

many more independent artists.
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Just like the broadcasters and satellite services represented on this panel, Internet radio
services are supported either by advertisements or subscription fees. In the subscription
radio model, subscribers typically do not hear advertisements and are able to access
significantly broader programming choices. There are two major types of Internet radio

music programming:

¢ Pre-programmed stations, which are typically genre-specific, e.g., jazz, rock, Top
40 and country. Many Internet radio services offer dozens or even several
hundred pre-programmed genre-based stations, so they can be focused on more
specific musical niches. For example, there are stations devoted to Southern

Rock, the Motown Years, Disco, and even something called “Psychobilly”.

» Consumer-influenced programming, which permits a listener to identify genres,
songs, time periods, artists or albums he or she enjoys allow the radio
programmer to choose the station best suited to the listener. For example, a user
who enjoys U2, Coldplay and Dave Matthews would be provided a station that
blends these artists’ songs with those of less-known acts that the user has never
heard of, but is likely to enjoy. This content discovery is one of the most

powerful features of Internet radio and leads directly to more purchased music.

In addition to music, most Internet radio stations will provide users with links to related
content, like album art, artist biographies, editorial reviews and music videos. This
provides users additional opportunities to explore the music more deeply and enables

artists to connect more directly to their fans.

Significantly, most Internet radio stations also offer listeners a click-to-purchase-music

opportunity, which benefits listeners, as well as artists, labels and songwriters.

Many Internet radio stations offer consumers the ability to use their radio station in new

and interesting ways, including:
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s “Skip Ahead” - if a user does not like a song she can skip to the next song;

»  “Pause” - a listener can pause the station and return to it later;

s Personalized recommendations and lstener input, inclading rating songs,
albums and artist and requests for related artists, based on what the listener is

hearing on the radio.

The Internet Radio Audience

Audience Size and Demographics

s Internet radio is a mainstream activity that is becaming increasingly
popular, Studies by Arbitron and Bridge Ratings conclude that between 50
and 70 million Americans listen to Internet radio monthly, and about 20

percent of 18-34 year olds listen to Internet radio weekly.

internet Radic Reaches Nearly Qne in
Five 18- to 3d-Year-Dids Per Week

% of Age Group Who Have Listened o Internst Radio in Last Week
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e Internet radio is primarily a workday/office-based activity, with 75% of
listening occurring at work. At-home listening is growing quickly,
however, as home networking has taken off and people connect their home
audio systers to the Internet. In the past year home listening increased

79% according to one recent study.
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o Fortunately for advertisers, musicians and copyright owners, Internet radio
attracts upper-income, tech-savvy early adopters. Internet Radio listeners
are 36 percent more likely to live in a household with an annual income of
$100,000 or higher, when compared to the general U.S. population of 18

and older:

Internet Radio Altracts
an Upper-income Audisnce

Compaosition of Household income
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th: Internet radio has enjoyed steep growth in listenership.

s Inthe last year regular Internet radio listening jumped dramatically, from 45
million listeners per month to 72 million listeners each month. Weekly

listenership also jumped, increasing 26% to 57 million listeners.

o Remarkably, not only did Internet radio attract significantly more listeners,

those listeners spent much more time tuned in to Internet radio:
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Hours per week listening (Bridge Ratings)

[Age [ 2008 T 2008
L 1z % 9:06 | 7:00
(32t | 1tse | 920
[2zas | w84 | 736
36+ | 635 | 4o

s A significant number of Internet radio listeners (38%) report they expect to be
listening to more Internet radio a year from now, and one study concludes that
the Internet radio audience will double by 2010 and grow to nearly 200

million monthly listeners by 2020 (Bridge Ratings).

The Business of Internet Radio

Interet radio services enjoy two revenue streams: advertising, just like broadeasters, and
consumer subscriptions, just like satellite radio. As Internet radio audiences continue to
grow, our ability to monetize our audience will also develop further and our businesses
will become as successful as our programming. Today, however, our industry’s revenue

is relatively small.

On the advertising side, Internet radio stations run the same 135, 30 and 60-second
commercials as broadcast radic. Additionally, Internet radio services run “gateway” or
“pre-roll” advertisements when a consumer first tunes in a station. After consulting
within the industry and with advertising sales experts, DiMA’s best guess is that around
$100 million was spent on Internet radio advertising in 2006, This contrasts with more

than $20 billion spent on broadcast radio advertising.

Many Internet radio consumers pay a subscription fee to enjoy ‘premium’ Internet radio
stations without comunercials or stations that permit users to have more influence over the

programming they enjoy (e.g. skipping songs, requesting artists or genres, etc.) A
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recently published report estimated Internet radio subscription revenues at $45 million for
2006. By comparison, XM and Sirius recently announced $1.5 billion in subscription

revenues for 2006.

I1: The Benefits of Internet Radio to Consumers, the Music Industry and

Advertisers
Internet radio’s growth has been driven by the medium’s ability to use technology and
consumer input to create a better experience for listeners, copyright owners and

advertisers.

Greater Variety of Music Benefits Listeners, Music Creators and Advertisers

As the Subcommittee is aware, AM-FM radio music programming is generally limited to
repetitive hit-driven playlists, which makes it hard for new artists to find an audience and
for consumers to discover new music that they enjoy. Even XM and Sirius are limited in
the number of channels they offer and the diversity and creativity of their playlists.
Internet radio reverses the hit-driven equation favored by traditional terrestrial radio
stations. The flexibility and diversity enabled by the Internet provides significant

benefits to both artists and consumers:

¢ One DiMA radio service reports that its listeners enjoy the music of more than
30,000 artists each week, 48 percent of whom are not signed by major labels.
This alone demonstrates the value of Internet radio to artists challenged by the

short playlists of terrestrial radio and even the limitations of satellite radio.

e A second DiMA service reports that its average station has a playlist of between
500 and 700 songs, which compares dramatically to KROQ, one of the biggest

music broadcasters on the West Coast which has 31 songs in heavy rotation.

By offering a wide variety of programming, Internet radio services virtually guarantee

that everyone will find a station they enjoy. This makes listeners more likely to continue
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listening through commercials rather than flipping channels, and to stick around for the
next song. By offering consumer-influenced programming, Internet radio services learn
more about what types of music and the combinations of music consumers enjoy, which
enables services to provide eclectic unpredictable song mixes that enable music discovery
by consumers. This music discovery feature is critical to help smaller bands find an

audience for their music which otherwise would be ignored by “big radio.”

The evidence is convincing — Internet radio listeners of all ages enjoy more radio,
discover more music and buy more music. According to a recent DiMA survey, more
than 85 percent of Internet radio listeners have discovered new artists they enjoy. Here

are some authentic listener testimonials:

I'm 77 years old and the music I like and grew up with just isn’t played much any
more. Sometimes tears come to my eyves when [ hear certain songs. They bring
back so many memories. I don’t think I have heard any songs I haven't liked.

Thank you from the bottom of my heart. — Lorraine §

[My Internet radio service is] absolutely fantastic .. . It calculates music
recommendations based on the attributes of music I enjoy and then delivers its
recommendations as radio. I've discovered so much great new music during the

short period of time I've been listening. — Jarno
14 8.

1 have been "out of the [music] loop" for a long time now, and was searching for
a new source of music to (legally) explore new musicians without the expense of
purchasing random CDs, which was my former method of musical exploration.
Your personalized Internet radio station is the perfect solution for people like me,
who love to experiment with up-and-coming artists in order to expand and

enhance our understanding of the creative possibilities in music. — Miles

Internet radio has rescued me from the doldrums of bubble gum pop and the same

rotation of CDs I've owned for ten years. I searched for music based on the band
) »
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Nine Inch Nails to see what would happen. Wow! Not only have I found new
music, but I'm discovering bands I haven't encountered before. This is a

tremendous gift. ~ Emilie

Radio that Affirmatively Promotes Recording Artists
Although broadcast radio has traditionally been viewed by record labels as one of the

most important tools for promoting new artists and generating CD sales and concert

tickets, Internet radio serves the same promotional purposes more efficiently:

s Internet radio makes it easy for listeners to buy the music they hear, because
Internet services provide listeners with the name of every song performed, the
name of the recording artist and the album name, and often provide a link to buy
the song or album that is playing, or to buy a concert ticket when the band is

performing nearby.

e Utilizing the input provided by listeners, consumer-influenced Internet radio has
more success performing new music for targeted consumers they know are likely

to enjoy it. And this success equals dollars for record labels and artists:

o Listeners to consumer-influenced radio stations in RealNetworks’
Rhapsody service purchased materially more music than listeners to

regular genre-based stations.

o 86% of Internet radio users say that through the service they have
discovered new musical artists that they now enjoy, with nearly 25%
saying that they have discovered many of new artists. Nearly 70% of
Internet radio users say that through the service they have expanded their

habits to enjoy new music genres.
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More listener testimonials:

My first day listening to this station I ended up ordering 75 dollars worth of
albums from Amazon. They arrived Friday and I've listened to them all weekend,

and will probably be buying more albums. — Steve

I have found myself listening to your station on a daily basis and enjoying it a lot.
I have also discovered new [music] and bought many CDs because of your

station. — Sylvia

I am just fascinated and amazed by the selection of music the site is providing 1o
me and the easy access to information about each artist and album. This is the
coolest web site I have seen since Google Earth... and it is more useful! The
downside is that I may go broke discovering all this new music and buying new

CDs! But, I'll order them from your sponsors and try to support your site. — lan

At 52 1am out of the music loop. I've already found a lot of new artists using your
service. I hope Amazon is paying you for all the music CD's they will be selling
because of you. I decided to sign up for their $79 a year free 2nd day shipping
plan because of you. — Loyd

Radio That Works for Advertisers

The same targeted Internet radio audiences that make it easier for record companies to
promote artists also make it easier for advertisers to reach their target consumer

demographics.

For most advertisers, Internet radio is just like radio — but even better.

Internet radio listeners are at their desks or at home and can easily take action online

or by phone in response to an advertisement, something that is harder to do while

driving.

10
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Internet radio listeners represent a very desirable demographic to advertisers: a recent
report found that Internet radio listeners are 36% more likely to live in a household
with an annual income of $100,000 or higher, compared to the general U.S.

population.

Advertisers can micro-target Internet radio consumers for increased effectiveness.
For example, an advertiser targeting women can buy time on an Adult Contemporary
broadcast stations knowing that about 55% of the listeners are women, or can buy
time on Internet radio stations that are have significantly higher percentages of

women. This dynamic holds true for many desirable target audiences.

II1. Competition Among Radio Platforms — Does it Exist? Can it Improve?

As described previously in this testimony, all evidence points to competition existing

among broadcast, satellite and Internet radio — for listeners, paying subscribers and

advertisers. The interesting question for this Committee — particularly when XM and

Sirius are proposing to merge and are citing Internet radio as viable competition — is

whether Internet radio today competes fairly and effectively against satellite and

broadcast radio, and whether we gver can compete fairly and effectively when we are

hobbled by extraordinary bias in the Copyright Act that imposes far higher royalties on

Internet radio. Not only are we forced to pay higher royalties than our competitors, the

Copyright Act also limits our programming and innovation opportunities.

Internet radio is prejudiced by the Copyright Act in several significant ways:

Sound recording royalties: The Act establishes a tiered royalty structure based on a

service’s delivery technology that
o exempts broadcast radio from paying royalties to record companies and
performers;

o imposes a modest 7% of revenue royalty on XM and Sirius; and

11



148

o Imposes a much higher royalty on Internet radio that for many small

webcasters will exceed 100% of their revenue.

Programming limitations: The Copyright Act leaves broadcasters’ programming
unregulated, regulates satellite companies’ lightly, and inhibits greatly the
programming flexibility of Internet radio companies.
o In combination with the new $500 minimum royalty per station, these
restrictions ensure that Internet radio’s rich programming diversity will likely

end.

Technological limitations: The Copyright Act prohibits only Internet radio from
offering recording devices and portable radio services, and punitively regulates
personalized radio so as to essentially eliminate the most compelling features of

Internet commerce.

Litigation Risk: Broadcast radio is exempt from almost all copyright royalties and
restrictions, and therefore has virtually no copyright litigation exposure. Internet and
satellite radio, as innovators, suffer needlessly as a result of vague Copyright Act
provisions that do not reflect business or technological reality. And if we guess
wrong about the meaning of one of these laws, the penalty is $150,000 for each and
every song performed. This is a very powerful deterrent to innovation. I have
personally been forced to kill several innovative projects simply due to the legal
uncertainty and the catastrophic effects of making the wrong interpretation of

ambiguous language.

Speaking for RealNetworks only, and not for DiMA, T suggest to you that any XM-Sirius

merger that relies upon Internet radio as the justifying competition should be rejected

until Congress corrects the Copyright Act’s bias against the Internet. Before XM and

Sirius and are allowed to merge, Congress must ensure that there is a level playing field

that no longer penalizes those of us who use the Internet to deliver music. [ know that the

Copyright Act is not in this Committee’s jurisdiction, nor in the jurisdiction of the

12
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Department of Justice, the FTC or the FCC. But if you care about the Internet and
innovation and competition and consumers, then I urge you to focus on ensuring a fair

and balanced Copyright Act.

The Copyright Act’s Rovalty Rate Structure Discriminates Against Internet Radio

Congress’ creation of a sound recording right for digital radio explicitly exempted
broadcast radio. Equally frustrating is that Internet radio is also disadvantaged in
comparison to satellite radio. Satellite radio also pays royalties to record labels and
recording artists, but our royalties are calculated using different economic and legal
standards, and as a result, Internet radio royalties are much more costly than satellite
radio royalties. Satellite radio services reportedly pay about 7 percent of their revenue to
record companies and recording artists. Until Friday the Internet radio services thought
we were paying at least 50 percent higher royalties, though for some services the

royalties were significantly higher.

As aresult of Friday’s Copyright Royalty Board decision, I can confidently say that this
disparity has grown far worse, and that Internet radio royalties will now cost many
multiples of satellite radio royalties. For example:

e Loudcity, a small webcaster in Boston with two full-time employees, had been
paying about 10% of its gross revenue to record labels under the previous rate
structure. This equates to about $2,000 per month (out of $20,000 a month in
revenue). Under the new rate structure, Loudcity royalties to record labels will

now cost more than $60,000 each month, or 300% of its gross revenue.

» Accuradio in Chicago paid $48,000 in royalties in 2006 based on revenues of
$400,000. Friday’s decision will retroactively increase its 2006 royalties to
$600,000, requiring an immediate payment of $552,000 just to stay in business

for one more day.

Internet radio competes directly against terrestrial radio for a limited universe of listeners

and advertisers, and competes directly against cable and satellite radio for an even

13
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smaller universe of subscribers and advertisers. Paying higher royalties requires Internet
radio to reduce programming or performance quality, or increase advertising prices or

frequency, in ways that unfairly harm Intemet radio’s competitive opportunity.

From the vantage point of this Subcommittee and this hearing, there should be no
telecommunications or Internet policy reason for discriminating against Internet-
delivered digital media services. Law and policy must be neutral with respect to

underlying technologies.

If you support the broadcast industry’s royalty exemption on the basis that radio
performances promote sales of sound recordings, then you should support a similar
exemption for Internet radio, as our listeners are more intense music fans, are more easily
able to connect their music purchases to music listening, and we promote a far greater
variety of music than terrestrial radio. If you care about competition, consumer welfare
and innovation, or if you wish to ensure that America’s music genius finds its largest
audience, I urge you to correct this competitive disparity. In the meantime, many Internet
radio services large and small are considering whether to wait for you to act, or whether
they should just shut down in light of the CRB’s decision to impose dramatically higher

royalties.

The Copyright Act’s Music Programming Restrictions are Overly Rigid, and Prevent

Internet Radio from Engaging in Traditional Broadcast-Style Practices.

Another disparity between broadcast radio and Internet radio is created by the
programming controls imposed by the Copyright Act, namely, the prohibition against
advance announcements of songs to be performed and the “sound recording performance
complement”, which regulates how many times an Internet radio service can perform
songs of a single artist or band, or songs from a single album. While intended by
Congress to limit the digital public performance license to traditional radio-like activities,
these provisions actually prevent Internet radio from engaging in many broadcast radio
practices that have proved, over decades of experience, to promote rather than harm the

interests of the record labels and performing artists.

14
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For example, radio stations typically announce specific songs that are going to be
performed either next or at an unspecified time in the near future, as an inducement to
keep listeners tuned to their stations; Internet webcasters are forbidden to do this. Or,
when a famous artist such as Ray Charles passes away, radio stations have complete
latitude to pay tribute by playing extended blocks of the artist’s work. In contrast, the
sound recording performance complement limits the ability of Internet radio to honor the
artist — never can we play more than two songs consecutively and four songs total over a
three-hour period. There is no evidence, however, that the broadcasters’ practices have
harmed the record industry, or that webcasters’ adoption of these practices would be
harmful. Given the clear promotional benefits of webcasting to the recording industry
and performing artists, there is no reason why webcasting should not also be permitted
this additional programming latitude to better attract and maintain its audience against

broadcast competition.

The Copyright Act Inhibits Radio Innovation That Has Proven Beneficial for Consumers

and Recording Artists,

Internet radio offers programming focused on listeners’ favorite artists and music genres,
or can even provide a station just by keying off a favorite song. These consumer-
influenced stations are proven to be more enjoyable than pre-programmed radio, to be
more capable of successfully introducing new artists and songs to a listener, and to
generate more sales of music to listeners. Nevertheless, the Copyright Act governs the
level of engagement that listeners can enjoy with their Internet radio service, and this set
of rules has proven vague and ambiguous, and has resulted in more litigation and less

innovation

By limiting how “Interactive” an Internet radio service can be, Congress sought to ensure
that Internet radio services are not “on-demand” jukebox services that replace CD sales.
Unfortunately the record industry has used this vague definition to attack Internet
technologies they deem overly “interactive”, and after several years of court cases and

Copyright Office proceedings the law remains unclear and innovation in Internet radio

15
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has essentially ceased. In this instance, the Copyright Act undermines a core value of the

Internet that is often the most compelling opportunity in e-commerce — personalization.

Future Innovation Will Demonstrate the Absurd Anticompetitive Environment.
For most of its existence, the Internet has been a “connected” or “wired” network.

Recently, however, as Tim Berners-Lee testified in this Subcommittee last week, the
Internet has become a more mobile and wireless environment. And in the last several
years mobile broadband capability will increase substantially when WiMax and other

technologies are introduced.

Next generation technologies will deliver stable broadband access to the car, which
means that Intemet radio will compete directly and quite effectively against our satellite
and broadcast industry colleagues. These advances will make Internet radio even more
effective for discovering new music, satisfying consumer needs, and ultimately, and
promoting creativity by delivering additional revenue for artists, songwriters, and record
companies. It highlights the problem, however, because in the future your automobile’s
multi-band radio that delivers broadcast, satellite and Intemet radio will pay three
different amounts of royalties and have three different regulatory environments for

delivering the same music to the same consumer over the same device.

The current state of Internet radio is dominated by two facts: we pay dramatically higher
royalties than our competition, and we are subject to far more restrictions on our ability to
innovate. The future of Internet radio will be largely dictated by whether this bias is
corrected. In a mobile world, every radio receiver will receive "over-the-air" broadcasts,
and whether these broadcasts are FM, satellite, or WiFI should be entirely irrelevant

under the law.

Thank you.

16
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Consumers Union (CU),' Consumer Federation of America (CFA),? and Free Press
(FP)’ believe it is time for Congress to reinvigorate the goals of promoting more competition,
high quality/diverse local content, and to expand minority ownership in radio and all other
important media that serves the needs of consumers and citizenship in our nation. It is time to
take advantage of digital technological breakthroughs and devise incentives to expand local
and minority ownership opportunities in radio and other media and to hold the line against the
greatest threat to a competitive and diverse media: mergers that concentrate ownership in too
few hands.

Today we highlight the most recent wrong-minded radio merger and identify key
policy areas for Congress to immediately address in order to promote a radio market that

better meets consumers’ and citizens® needs.

XM/Sirius Proposed Merger
The proposed merger of the only two satellite subscription radio companies ~— XM
and Sirius Radio — should raise a red flag for both antitrust officials and communications

regulators whose job is to promote competition and consumer choice in the marketplace. Not

! Consumers Union is a nonprofit membership organization chartered in 1936 under the laws of the state of New
York to Provide consumers with information, education and counsel about good, services, health and
personal finance, and to initiate and cooperate with individual and group efforts to maintain and
enhance the quality of life for consumers. Consumers Union's income is solely derived from the sale of
Consumer Reporrts, its other publications and from noncommercial contributions, grants and fees. In
addition to reports on Consumers Union's own product testing, Consumer Reports with more than §
million paid circulation, regularly, carries articles on health, product safety, marketplace economics and
legislative, judicial and regulatory actions which affect consumer weltare. Consumers Union's
publications carry no advertising and receive no commercial support.

2 The Consumer Federation of America is the nation’s largest consumer advocacy group, composed of over 280
state and local affiliates representing consumer, senior, citizen, low-income, labor, farm, public power
an cooperative organizations, with more than 50 million individual members,

* Free Press is a national, nonpartisan organization with over 350,000 members working to increase informed
public participation in crucial media and communications policy debates.
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only were XM and Sirius prohibited from merging as a condition of getting their licenses to
use the public airwaves to deliver their services, the enormous growth of satellite subscription
radio service at very substantial monthly charges and consumer equipment costs over just a
few years demonstrates that this service is, in fact, a distinct product and could develop into a
vibrant competitive market. CFA and CU believe the companies who seek to merge so soon
after they began competing and offering consumers innovative new services; so soon after
they demonstrated that subscription radio is attractive to consumers and could be much more
so with consumer-friendly pricing; and in total disregard of the licensing conditions they
accepted in order to use pubic resources, carry an enormous burden to demonstrate why
public officials should abandon all normal rules associated with competitive markets and
spectrum licensing to allow this merger.

CFA, CU, and Free Press have seen no evidence to support such a showing and
therefore believe the Department of Justice (DQOJ) and Federal Communications Commission
(FCC) should reject this merger unless and until XM and Sirius present clear-cut facts
demonstrating how consumers will benefit from less satellite radio competition.

This merger raises the most fundamental issues in antitrust law and poses a substantial
threat to consumers and competition. In order to exercise their responsibility under the
competition laws, the federal agencies must start from the assumption that the XM-Sirius
merger is a merger to monopoly — a merger between the only two firms in the market for
national subscription radio service. The product and geographic market characteristics of
satellite radio are easily identifiable and quite distinct from other mobile and stationary audio
products. It is national, mobile, programmed radio entertainment. The two services deliver

and require consumers to purchase huge bundles of well over 100 channels. There are two,
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and only two, entities providing such a service. The alternatives the companies suggest are
substitutes do not possess this set of characteristics and, therefore, cannot be said to compete
directly with the service. Entry into this market is restricted by the need to have a license to
broadcast at frequencies that enable the service to be provided nationwide. Consumer
switching costs are substantial. The original licenses were issued under strict conditions that
the two entities are not allowed to merge. There is no circumstance more disturbing from the
point of view of the antitrust laws and the Communications Act than a merger within a
distinct product market that takes the number of competitors from two to one. Merger to
monopoly is antithetical to the competition laws, perhaps the worst offense against the basic
principle that competition is the consumer’s best friend.

XM and Sirius offer a number of arguments in support of their proposed merger that
have not been supported by reliable evidence. We remain unconvinced by the excuses we
have heard offered to justify the merger.

They claim that national subscription radio service competes, indirectly, with a variety
of partial substitutes. While AM/FM radio, {Pods and other music recording and listening
devices can offer similar prepackaged music or local signals similar to what satellite radio
offers, none of them can offer immediate national programming, including live professional
sports games from across the country to listeners across the nation. The track record of
intermodal competition disciplining anticompetitive abuse is poor at best. “Bank shot
competition” — the claim that partial or poor substitutes that are fundamentally different than
the target product serve as competitors — has failed to protect consumers in similar situations.
The result of relying on such competition in both merger and regulatory reviews has been

rising prices and stagnation.
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A perfect example is cable television. In the 1980s, federal policymakers claimed that
cable TV competed with over-the-air broadcasting. Based on that understanding, the FCC
deregulated cable systems in communities with three or more broadcast signals. Cable rates
subsequently skyrocketed. By the late 1980s, the failure of this intermodal competition to
discipline cable pricing was so obvious that the FCC proposed to increase the number of over-
the-air stations necessary to represent effective competition to six. Seeing the results of this
failed policy, Congress re-regulated cable in the early 1990s, and intervened in the market to
help DBS satellite compete against cable (another form of intermodal competition).

In the decade after the Telecommunications Act of 1996, which largely deregulated
cable rates, intermodal competition between cable and satellite failed to discipline cable rate
increases. Average monthly cable bills have doubled since the 1996 Act. In short, intermodal
competition from neither over-the-air TV nor from digital satellite distribution disciplined
cable rates. The former had more limited channel capacity; the later had greater channel
capacity. It did not matter. The empirical evidence from the cable market is clear. Only
head-to-head competition delivers clear relief from anti-consumer, anticompetitive pricing.

In the satellite radio service product space, we face a similar configuration of products.
Traditional broadcast radio, digital Internet distribution and mobile handheld devices, like
iPods, that allow consumers to store and play music from their own collections or from online
music sites, are touted as the intermodal competitors that will discipline prices. Yet there are
distinct differences in product quality, listener experiences and mode of delivery. The touted
competitors are not national, not mobile or not programmed. The growth in subscribership
and revenues for Sirius and XM, based on their SEC 10-5 filings, reinforce the uniqueness of
satellite radio’s product offerings. Between 2005 and 2006, satellite radio subscribership rose

4
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from 9.3 million to 13.7 million — a nearly 50 percent increase. And combined revenue grew
by nearly 100 percent. These data are not consistent with a market that competes with the
growing market for digital listening devices. Experience and careful analysis suggests that the
effort to position satellite radio as merely one product option in a broader product market
should be rejected.

Consumers in the satellite radio space are afflicted by the very same pricing practices
that afflict consumers in the cable space. Not only are prices high, but also the consumer is
offered only large bundles of channels over which they have no choice. Consumer choice and
consumer sovereignty are denied. In a product market where the marginal production cost of
adding subscribers is almost zero, the bundling strategy is largely anti-consumer.* This
merger promises to make matters worse, with large capacity systems joining to create larger
consumer bundles at higher prices. The merging parties have suggested they may provide
consumers greater choice over the channels they pay for if the merger is approved. However,
it is unclear whether their willingness to hold prices near current levels does anything more
than freeze pricing for yesterday’s services. It appears that merging parties’ promises not to
raise prices above the current $12.95/month price for a period of time does not apply to new
packages that include the combined services of the two companies — like channel packages
that could include Major League Baseball with live NBA basketball and NFL football games.
In fact, it is very likely that the “merger benefits” of combining these offerings will require

consumers to pay much more than $12.95/month. And it is not clear why prices should not

“ The marginal production costs are certainly every low, if not zero, but we are told that the marginal transaction
costs (i.e. customer acquisition costs) are high. However, it appears that this problem is a function of the
bundling strategy. Having set such a high threshold price, the companies are forced to market
aggressively to much narrower market segment.
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fall far below $12.95/month for existing services if both companies continued to compete
against each other and attempted to expand their base of customers.

The suggestion that free, over-the-air radio will discipline pricing abuses after the
satellite radio firms merge to monopoly, even though it did not restrain their pricing practices
up to now is difficult to take seriously. Claims that existing or emerging distribution systems,
like cell phone or Internet radio, will discipline the satellite radio monopolists pricing
practices are equally suspect. The {Pod has been around for a while, and phenomenally
successful, but it sells a very different service and its existence has not disciplined satellite
radio pricing practices. There is no reason to believe that it will do a better job if a satellite
radio monopoly is allowed to come into existence.

Although the specific product — satellite radio — is new, having been made possible
by recent technological advancement, it has achieved a size that establishes it as a distinct
product and makes it worthy of public policy attention. Annual revenues exceed $1 billion
per year. Abuse of market power in this space could impose a substantial cost on consumers.

Perhaps the most outlandish of all the claims being circulated by the merging parties is
the argument that consumers will be better off with a benevolent monopolist than they would
be with two competitors. In this ultra-short term view, competition is defined as wasteful,
since redundant facilities lie unutilized. The monopolist can serve everyone while using less
resources and the monopolist promises not to abuse the market power that would result.
Without the stick of competition, however, the cost savings simply will not be passed through
to the consumer. Indeed, the increase in market power will allow the post-merger monopoly

to raise, rather than lower prices.
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The promise of benevolent monopoly is not worth the paper it is written on. The
merging parties suggest the merger will increase consumer choice by giving consumers more
than the 130 to 170 channels now available to them by consolidating their offerings, omitting
the duplicative offerings while retaining highly demanded and niche channels — these are
options that consumers can only have to date by subscribing to both services and buying two
radios. Yet there is little discussion of the fact that it is the parties’ own practices that have
denied consumers choice in the past. Despite requirements by the FCC and the terms of their
own patent dispute settlement to develop and provide interoperable radios that would have
allowed consumers to switch providers without switching equipment, the companies have
failed to meet that commitment. Now, we’re told dual platform radios are on the cusp of
development and will allow consumers to receive both signals simultaneously, easing
technological challenges of the merger. But technology that allows consumers to switch
services or subscribe to both if they choose should have been available independent of a
merger. Yet instead of promoting consumer choice, the merging parties have forced
consumers to invest in equipment that works with just one service, and once so invested, are
stuck with that choice.

Greater enthusiasm by the merging parties for interoperable and dual platform radios
prior to the merger would have facilitated the very choice they now purport to offer
consumers under the merger but without the necessity of a merger. It’s important to point out
that in their discussion of consumer choice, the merging parties fail to consider the loss of
choice between the two providers as a meaningful one. The two parties have not, as a matter

of business practice, offered consumers the most fundamental choice — which channels to pay
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for. They stuck to a high-priced, high volume bundle, which is anti-competitive and anti-
consumer.

Moreover, under the scant details released to date, it remains unclear what additional
equipment costs will be imposed on consumers as a result of the merger and whether, if
consumers fail to invest in additional equipment, they will enjoy benefits the parties purport tc
provide to their subscribers. For policymakers inclined to accept the notion that consumers
are better off with one rather than two satellite radio providers, we recommend, that the
spectrum occupied by one of the current licenses be divested and made available for other
consumer services. If all we need is one satellite radio company, why not auction half of the
XM/Sirius spectrum for other commercial uses? Surely a free-market auction would enrich
the Federal Treasury with plenty of money to compensate satellite radio subscribers for any
sunk equipment costs, offer consumers new broadband or other wireless services, and still
enable Sirius and XM to combine their best offerings with substantial channel capacity.

Because this is a unique product market, once the competition is eliminated, prices
will rise over time. More importantly, the primary driver of innovation and progress in both
programming and technology — competition in the market — will be eliminated. Innovation
will slow to the pace preferred by the monopolist and consumers will be much worse off in
the long run. This is a Faustian bargain that America rejected over a century ago when we
affirmed our commitment to competition by enacting the Sherman Act and later the 1934
Communications Act. The short-term benefit of a monopolist who is subject to political
oversight is simply not worth the long-term costs of abandoning the competitive engine of

economic progress.
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Offers of conditions on the mergers should also be taken with a grain of salt. The
recent track record of conditions has been abysmal and the satellite radio industry has already
proven that it cannot be trusted to live up to conditions imposed on it. The satellite radio
licenses were issued subject to the condition that the licensees never merge. Yet here they are
asking to be excused from that condition. The licensees promised to offer the public
interoperable radios that would work with both systems. Yet, ten years have passed and there
is no such interoperability. We are told interoperable radios have been developed but are too
costly and thus manufacturers will not install them. Yet we have no ability to verify whether
the lack of commercial availability of interoperable radios is due to cost, is the result of
technical barriers, or instead is a strategic decision to impose barriers to prevent consumers
from switching services. In short, from day one they have failed to meet the conditions of
their licenses and the public has suffered as a result.

A satellite radio merger to monopoly is about an avalanche of mergers. There was a
key moment a decade ago when the Department of Justice decided that a large monopolist is
no worse then two smaller monopolists and allowed the Bell Atlantic-NYNEX merger to go
forward. That decision opened the door to a wave of mergers that doomed head-to-head
competition in telecommunications. The old telephone monopoly was recreated as two huge
geographically distinct monopolies that rarely, if ever, compete.

A satellite radio merger to monopoly will perform a similar bellwether function. If the
agencies with oversight adopt a loose definition of products and markets and allow a merger
to monopoly on the basis of intermodal competition, then a tsunami of mergers could ripple
through the digital space at the worst possible moment. The firms that have declared their

undying hostility to the open flow of products in the digital economy (broadcasters,
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telephone/cellular companies, cable companies), will be empowered to capture and stifle the
alternatives, under the premise that every media and telecommunications product competes
with all others and that new technologies and services will come along to protect the
consumer in any case. That relief, however, will be slow and insufficient because the
competitive core of the digital economy will have been damaged and the critical terrain of the
digital economy will be controlled by entities that have the same anti-competitive anti-

consumer objectives as the merging parties in this case.

Minority Ownership of Radio Stations

As regulators and antitrust authorities are being asked to approve the XM-Sirius
merger to monopoly that may give a single licensee greater ability to erect insurmountable
barriers to minority and other independent programmers, the FCC has fallen far short of its
own mandate to promote diversity in broadcast ownership. The Commission’s failings are
easily demonstrated by just a brief review of the Commission’s recent history in promoting, or
failing to promote, diversity of broadcast ownership, and a consideration of the inadequate
data on which the Commission bases its diversity policy. Indeed, the FCC has abdicated its
responsibility to monitor and foster increased minority and female broadcast ownership. In
fact, the Commission cannot account for the actual state of female and minority radio station
ownership.

Historically, women and minorities have been under-represented in broadcast
ownership due to a host of factors — including the unfortunate fact that some of these

licenses were originally awarded decades ago when the nation lived under a segregationist
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regime. The FCC, beginning with its 1978 Statement of Policy on Minority Ownership of
Broadcasting Facilities, has repeatedly pledged to remedy this sorry history.

Congress also has recognized the poor state of female and minority ownership. The
Telecommunications Act of 1996 contains specific language aimed at increasing female and
minority ownership of broadcast licenses and other important communications mediums. The
Act requires the FCC to eliminate “market entry barriers for entrepreneurs and other small
businesses™ and to do so by “favoring diversity of media voices.” The Act also directs the
Commission when awarding licenses to avoid “excessive concentration of licenses” by
“disseminating licenses among a wide variety of applicants, including small businesses... and
businesses owned by members of minority groups and women.”

The FCC initially appeared to take this mandate seriously. In 1997, the Commission
completed a proceeding, as required by Section 257 of the 1996 Act, which identified barriers
to entry for small businesses (which has been interpreted to include minority- and female-
owned entities) and set forth the agency’s plan for eliminating these barriers. Unfortunately,
subsequent triennial reports have lacked substance.

In 1998, the Commission further demonstrated its seriousness by taking a crucial first
step to determine the actual state of female and minority ownership of broadcast radio and
television stations. That year, the FCC began requiring all licensees of full-power commercial
stations to report the gender and race/ethnicity of all owners with an attributable interest in the
license. Inthe Form 323 Report and Order, the Commission stated:

Our revised Annual Ownership Report form will provide us with annual information

on the state and progress of minority and female ownership and enable both Congress

and the Commission to assess the need for, and success of, programs to foster
opportunities for minorities and females to own broadcast fucilities.

11
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Other than this monitoring effort, the FCC has done very little to promote female and
minority broadcast ownership (and the follow-up on this monitoring has been abysmal). In its
1999 Order that allowed television duopolies, the Commission paid lip-service to concerns
about the policy change’s effect on minority and female ownership, but still went forward
with rule changes that allowed increased market concentration, In 2004, the Commission
sought input into how it could better implement Section 257 of the 1996 Act. But this
proceeding remains open, and the Commission has shown no sign of interest in completing
this important matter.

Now, the 2006 Further Notice seeks public comment on the issue of minority and
female ownership. But before considering the potential effects of policy changes on
female/minority ownership, we must first know the current state of ownership and evaluate
the effects of previous policy changes. No one should be in a better position to answer these
questions than the Commission itself. The FCC possesses gender and race/ethnicity
information on every single broadcast entity and knows exactly when licenses changed hands.

In reality, the FCC has no accurate picture of the current state of female and minority
ownership, and shows no sign of taking the matter seriously. Though the Commission has
gathered gender/race/ethnicity data for the past seven years, it has shown little interest in the
responsible dissemination of the information contained within the Form 323 filings.

This lack of interest or concern is underscored by the FCC’s own Form 323 summary
reports. Station owners began reporting gender/race/ethnicity information in 1999, and the
FCC released its first "summary report" in January 2003 (for reporting in 2001). A second
summary followed in 2004 (for reporting in 2003). The most recent report was issued in June

¥
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2006 (for the 2004-2005 period). However, calling these publications “summary reports” is
somewhat misleading, as they are merely a listing of each minority or female-owned station's
Form 323 response and not aggregated in any manner. No information on the stations that are
not owned by women or minorities is given.

A 2006 examination by Derek Turner, Research Director at Free Press, revealed
significant problems in FCC’s minority ownership data collection and reporting.* Some
station owners listed in the 2003 summary are missing from the 2004 report but reappear in
the 2006 summary, despite the fact that ownership had not changed during the interim period.
Certain stations have ownership interests that add up to greater than 100 percent. In some
instances, the type of station facility (AM, FM or TV) is not specified. In addition, some
stations known to be minority owned are not listed in the report. For example, not a single
station owned by Radio One is listed, even though the company is the largest minority-owned
radio broadcaster in the United States. Stations owned by Granite Broadcasting, the largest
minority-owned television broadcaster, are also missing from the FCC’s summary reports.

Turner found little FCC oversight of Form 323 filings and the summary reports
produced from them. This lack of concern is made evident not only by the poor quality of the
summary reports, but by the significant number of improperly filed forms. Station owners
who listed themselves as one race in a certain year are listed as a completely different race in
later years; race and gender information is left blank; names are misspelled; attribution of
ownership in other stations is not listed as required; and some stations fail to file every two

years as required by law.

$S. Derek Turner, Out of the Picture: Minority & Female TV Station Ownership in the United States, Free Press,
Consumers Union, Consumer Federation of America, October, 2006.
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In response to a recent FOIA request from Georgetown University, the FCC released
additional ownership studies it conducted but chose not to release. Two of these studies
looked at the issue of female and minority ownership, but just like the public released Form
323 Summaries, these reports are also badly flawed, missing many minority-owned stations.
This once again demonstrates that the Commission has no grasp over its own data.

As inadequate as the data are for television station ownership, the situation is worse
for radio where the Commission is obligated to monitor some 11,000 radio stations — ten
times the number of television stations. Indeed, some radio station owners simply do not file
the required forms and face no retribution from the Commission for not doing so.

As a result, the Commission has almost no basis on which to evaluate the state of
minority and female ownership in radio, the degree to which it is meeting its diversity
mandate, and how allowing further consolidation under the pending ownership proceeding
and through the XM-Sirius merger will impede its ability to remedy under-representation by
women and minority owners. Before Congress signs off on a resolution of either issue, it
should require the FCC to collect, analyze and report methodologically sound data on the state
of minority ownership of all broadcast licensees and develop a cohesive plan to foster greater
minority ownership. And Congress must also consider and pass legislation that will foster
greater diversity of station ownership through consideration of legislative initiatives such as
tax credits and tools to enhance minority access to capital as well as through improvements to

FCC’s spectrum auction processes.
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Low-power FM Radio

Consumers not only benefit from competition in satellite radio, they benefit when
there are many diverse sources of local news and information available. Satellite radio does
not now, nor can it by law, offer local news and information. And radio consolidation,
brought about after the 1996 Telecommunications Act’s elimination of national radio
ownership caps and effective elimination of meaningful local market caps, has disserved the
public by homogenizing listening formats, reducing opportunities for independent artists to be
heard and eliminating virtually all meaningful local news and information coverage from the
radio airwaves. As the now public 2003 FCC radio ownership study demonstrates, between
1996 and 2003, the number of radio owners declined by 35 percent due to mergers between
existing owners.® During that time period, the largest radio conglomerates grew even larger:
Clear Channel increased its national holdings from 65 to more than 1,200 stations while
Cumulus Broadcasting grew its properties from 65 to more than 250.” Though the potential
sale of some Clear Channel properties may change that picture somewhat, the damage to
diversity of content and ownership has been done.

As the FCC has largely abdicated its responsibilities to monitor and report on minority
ownership, it has taken steps to expand diversity in radio through low power FM radio. The
Commission’s actions are laudable, but Congress must now finish the job. Low power FM
(LPFM) radio stations broadcast at 100 watts or less, serving neighborhoods and towns over 5
to 15 miles. Licensed to nonprofits such as churches and schools, these stations provide local

content long missing from the radio dial in a badly consolidated and homogenized market.

§ Review of the Radio Industry, Federal Communications Commission, 2003, available at
http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-267479A1.pdf.

’1d.
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There are nearly 800 LPFM stations on the air today, serving communities across the
country. They provide critical local news and information service that larger broadcasters
have largely abandoned. LPFM stations cover the school board and city council meetings,
host debates with political candidates and broadcast in diverse languages. They air music that
listeners can’t hear on the national formats of the commercial giants. They air local musicians
and cover other local arts.

As highlighted in testimony submitted by the Prometheus Radio Project for this
hearing and in a subcommittee hearing last year, a low power station in Bay St. Louis,
Mississippi filled the local disaster and emergency coverage gap during Hurricane Katrina,
left open by radio stations serving larger markets. Less dramatic but equally important
examples of the contributions LPFM stations make to local communities abound. For
example, the FCC learned about the important service of many low power FM radio stations
when Lucas Benitez, as well as dozens of other low power FM broadcasters and supporters,
spoke to all five commissioners on the 5th anniversary of low power FM radio, at the FCC, on
February 8th, 2005. Benitez, a founder of Radio Consciencia, or WCTI-LP-107.9 FM, is a
pioneer of a low power FM radio station licensed to the farmworkers of the Coalition of
Immokalee Workers in Southwest Florida. The farmworkers of this area often speak Spanish,
which makes passing on emergency information a challenge for the full power broadcasters of
the area during hurricane season. Radio Consciencia broadcasts regularly a two-hour
weekend show in Mam and Q'anjob’al, the indigenous languages of the communities’

thousands of farmworkers. Benitez described the unique service low power FM was prepared

& Statement of Lucas Benitez, Broadcaster, WCIW-LP, Immokalee, FL, Interfaith Action of Southwest Florida,
Inc... before the Federal Communications Commissjon’s Low Power FM Forum, February 8, 2005
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to provide for diverse and non-English speaking communities during hurricane season to the
Palm Beach Post in June of 2005.

Despite the powerful advantages of LPFM, when it was first starting up, the National
Association of Broadcasters — making an argument now familiar to anyone seeking to make
better public use of the abundant spectrum lying fallow in broadcast bands — claimed that
LPFM stations might interfere with full power radio stations. In November 2000, Congress
told the FCC to go forward with LPFM licenses in only rural areas, and to hire an outside
contractor to test the incumbent broadcasters’ interference hypothesis once and for all. The
July 2003 results of that study, conducted by the MITRE Corporation, proved that there was
plenty of room for thousands more LPFM radio stations on America's airwaves.

On February 20, 2004, after examining the study, the FCC recommended that
Congress restore the Commission’s authority so that it could give out more LPFM licenses. In
response to those findings, several bills were introduced in the 109" Congress that would
have facilitated greater LPFM licensing authority — S. 312, the Local Community Radio Act
of 2005 introduced by Senators McCain, Cantwell and Leahy and H.R. 3731, the Enhance and
Protect Local Community Radio Act, introduced by Congresswoman Slaughter.
Demonstrating the strong support for LPFM, S.312 was included as an amendment to Senate
omnibus telecommunications legislation last year by a 14-7 vote. Unfortunately, past
Congresses have not brought the bill to a vote before either chamber.

It is time for Congress to act. Local, terrestrial radio is vital to American communities
and with consolidation brought to the public by the 1996 Telecommunications Act,
commercial radio no longer serves the public as it should. When FCC Chairman Martin spoke
at the Commission’s recent media ownership hearing in Harrisburg, Pennsylvania, he noted

17
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that LPFM is a “lower cost opportunity for more new voices to get into the local radio
market.™ Now, as Congress, the FCC and antitrust authorities consider the implications of
consolidation in satellite and terrestrial radio, it must ensure that LPFM radio has the
opportunity to expand its ability to serve the public.

The American people trust the government with the management and licensing of the
airwaves the public owns. And government — both Congress and the FCC — has an
obligation to meet that public trust by ensuring that localism forms the comerstone of all of its
actions regarding the public airwaves. Expanding the availability of low power FM is a
critical component in serving the public interest. It is a long overdue and powerful tool to

mitigate some of the damage done by media consolidation.

Conclusion

The XM-Sirius merger simply cannot be considered in a vacuum, independent of the
deplorable state of competition in radio, the needs of radio listeners and communities for
sources of diverse local news and information, and the significant barriers facing independent
artists and commentators and would-be minority station owners. Congress should put a halt
to the pending FCC media ownership proceeding until significant questions about the
Commission’s action or lack thereof to assess the state of, and promote greater, minority
ownership are answered and until Congress evaluates the impacts of its own wrong-headed
policy to allow greater radio consolidation. Congress should also tell the FCC and antitrust

authorities to put the brakes on the proposed XM-Sirius merger unless and until significant

® Statement of Kevin Martin, Chairman, Federal Communications Commission, before Official Media
Ownership Hearing, February 23, 2007, available at
http://hraunfoss.fee.gov/edocs public/attachmatch/DOC-2707635A 1 .doc.
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questions on competition and consumer impacts are fully addressed and satisfactorily
answered. And, in the meantime, Congress should act to create new opportunities for LPFM
radio to fill the yawning gaps in the local, diverse news and information it created when it
allowed unprecedented consolidation in radio ownership. Only through a reinvigorated
commitment to the goals of promoting more competition, high quality and diverse local
content, and expansion of minority ownership in radio can Congress serve the needs of
consumers and the public. [t is time to take advantage of digital technological breakthroughs
and devise incentives to expand local and minority ownership opportunities in radio and other
media and to hold the line against the greatest threat to a competitive and diverse media:

mergers that concentrate ownership in too few hands.
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Loris Ann Taylar, Executive Director
0. Box 3955

Flagstaff, AZ 86003

{228} 853-2430
ativepublicmediaorg

Native Public Media

Strengthening and Expanding ihe Voice of Navive America

March 30, 2007

The Honorable Edward J. Markey

Chairman

Subcommittee on Telecommunications and the Internet
U.S. House of Representatives

Washington, D.C. 20515

Dear Chatrman Markey:

On behalf of our Advisory Council and our thirty-three (33) member Native Radio
“stations, we would like to thank you for the opportunity to have Native Public Media
appear before the Subcommitice as part of the recent hearing, “Digital Future of the

United States Part T The Future of Radio.”

Native Public Media was honored to be represented by Geoffrey Blackwell, who isa
member of our Advisory Council and Serves as Chairperson of the National Congress of
American Indians (NCAD Telecommunications Subcommittee. Since Native Public
Media’s founding, we have worked collaboratively with NCAT to advocate for increased
media and telecommunications access and ownership opportunities 1 Indian Country.

During the March 7* hearing, several questions were asked by you and members of the
Subcommittee as a result of Native Public Media’s testimony. In response, Native Public
Media would like to supplement the hearing record with the following information:

The FCC Should Adopt Policies that Promote Greater Access to Spectrum for
Tribal Applicants

Native Public Media would strongly support and encourage an FCC effort fo establish
special windows and adopt other policies that would result in potential tribal applicants
gaining access to available spectrum. Indeed, Native Public Media would view this as an
essential component to any FCC attempt to begin to level the playing field for Tribes
when it comes to spectrum access, For too Jong, Tribes have been left behind in the

Peggy Beeryhill Kal Aivatora Carolyn Caton

Divector of Planning and Services Director of Financial Affaies Development Manager
35501 South Hwy One, Unit 50 1970 Broadway, Suita 1000 1970 Broadway, Suite 1000
Guataly, CA 95445 Qakland, 12 Oakland, CA& 94612

Phowe: (510} 451-8200 Phaner {510} 451-8200
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FCC’s licensing efforts due to a lack of available spectrum and/or the high cost of entry.
As aresult, for the vast majority of Tribes, obtaining spectrum for broadcast television
and radio services, or wireless applications such as commercial mobile radio services, is a
brand new endeavor in which they find themselves playing catch-up to a regulatory
system that bypassed Indian Country decades ago.’

Since the founding of the United States, the federal government has maintained a unique
government-to-government and trust relationship with federally-recognized Native
Nations, a relationship acknowledged by the FCC’s Tribal Policy Statement.*
Significantly, the FCC’s policy recognizes “the rights of Indian Tribal governments to set
their own communications priorities and goals for the welfare of their membership.”™ A
majority of Tribal nations, and national Tribal inter-governmental organizations such as
NCAI and the Affiliated Tribes of Northwest Indians, advocate for federal policies and
processes that would return spectrum to Tribal ownership and control.

Native Public Media feels that the important role Tribes can play in the regulation,
management and critically efficient use of spectrum to protect and provide for the health,
safety and welfare of the residents of Tribal lands is beyond question. Until such time as
Tribes have direct control over spectrum, however, the FCC should take steps to expand
Tribal access to spectrum. Such steps would be consistent with the government-to-
government relationship between Tribes and the federal government and the FCC’s own
Tribal Policy Statement, and would promote the public interest. Indeed, there is no
greater public interest need than to bring local radio news, weather, public safety, and
cultural information and programming for the first time to a Tribal community where
there is none. Therefore, Congress should urge the FCC to eliminate the spectrum gap by
creating special windows that target those underserved Tribal communities where
spectrum is plentiful, and by establishing primacy for Tribal applicants in the
noncommercial (NCE) station application filing window. Immediate action is needed
now from the licensing perspective, and Tribal ownership opportunities should be
examined as well with longer term solutions in mind.

As highlighted in our testimony, Native Public Media views the NCE window as a “once
in a generation” opportunity for Tribal communities to create their own full-power radio
stations. Toward that end, Native Public Media has a campaign underway to alert Tribal
communities about the upcoming filing window and has tools to help interested Tribes
pinpoint their coverage areas. Now that the Commission has directed its Media Bureau

! Reply Comments of Native Public Media in MB Docket No. 06-121, 2006 Quadrennial
Regulatory Review — Review of the Commission’s Broadcast Ownership Rules and Other Rules
Adopied Pursuant 1o Section 202 of the Telecommunications Act of 1996 (filed January 16, 2007)
(attached hereto as Attachment B).

* Statement of Policy on Establishing a Government-to-Government Relationship with Indian
Tribes, 16 FCC Red 4078, 4081 (2000).

S1d.
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to open an NCE filing window in October 2007, there is plenty of time for the FCC to
consider measures that would expand Tribal access to NCE licenses. The establishment
of a special window associated with the upcoming NCE window and the revision of FCC
rules to provide a point for Tribal applicants in the NCE selection process would be ideal
first steps towards ensuring greater Tribal access to spectrum.5 Congress also should
urge the FCC to consider limiting the number of NCE applications that one entity can file
in order to create more opportunities for Native Nations.” Such proposals to advance
Tribal ownership of media outlets are presently before the FCC in its media ownership
proceeding.

The Impact of LPFM for Native Radio

While Low Power FM (LPFM) should not be regarded as a panacea for the many
different varieties of broadcasting challenges and needs on Tribal lands, Native Public
Media regards LPFM radio as another essential building-block in the movement to close
the media and spectrum gap in Indian Country, both on and off-reservation. As stated in
our testimony, LPFM has been an important solution in rural areas, including several
Tribal communities, but now the FCC is eager to expand LPFM into urban markets.
Native Public Media supports this expansion for the following reasons. First, a large
portion of the Native American population lives and works in or near an urban center.
With the scarcity of spectrum in urban areas, LPFM may be the only viable solution for a
small, non-profit organization, such as the American Indian center in Minneapolis or
Denver, to meet the unique information needs of urban Indians living in the center’s
service area. For a college or high school that has a large Native attendance or a
particular emphasis on educating Native students, LPFM could play a very important role
in the education and diversification of the campus.

Second, many Tribes that are located near major citics are struggling to obtain full-power
spectrum. For example, the Salt River Pima-Maricopa Indian Community, a federally
recognized Tribe located in Arizona, whose reservation is contiguous to the City of
Phoenix, cannot find an available full-power frequency in its coverage area. Native
Public Media believes that LPFM was created to specifically address such situations and
would allow the Salt River Pima Tribe to finally access a piece of the nation’s airwaves
for the benefit of its members. Native Public Media’s testimony encourages Congress to
end the prohibition on the FCC licensing LPFM stations on 3™ adjacent channels by

* See In the Marter of Comparative Consideration of 76 Groups of Mutually Exclusive
Applications for Permits to Construct New or Modified Noncommercial Educational FM
Starions, FCC 07-40 (rel. Mar. 27, 2007).

3 See Reply Commients of Native Public Media in MB Docket No. 06-121, 2006 Quadrennial
Regulatory Review — Review of the Commission’s Broadcast Ownership Rules and Other Rules
Adopted Pursuant to Section 202 of the Telecommunications Act of 1996 (filed January 16, 2007)
at 10, n. 14 (“Before it accepts applications for a future NCE window, the Commission should
request public comment on and evaluate whether to amend Section 73.7003 of its rules, 47 C.F.R.
§ 73.7003, to include the award of one point for applicants that are federally recognized tribes.”).
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acting on the findings of the Mitre study that was submitted to Congress several years
ago.

In addition to advocating for more LPFM opportunities, Native Public Media has asked
the FCC to consider establishing heightened interference protection for LPFM stations
owned by Native Nations and translators that are vulnerable to being knocked off the air
by nearby full power stations.

The Role of Streaming and Podcasting as a Tool to Reach Urban and Distant
Audiences

As stated in our testimony, Native Public Media embraces the innovation that is taking
place and allowing radio to be delivered over a variety of technological platforms, such
as the Internet and satellite. Some of Native Public Media’s member stations have made
the technological leap, using streaming and podcasting to reach Tribal members in new
ways, particularly those living off-reservation and in urban areas, as well as our Native
servicemen, who find comfort in listening to their home radio stations on the web.

Native Public Media is concerned, however, that most Tribes and Native stations are
locked in a digital divide that prevents the promise of new technologies, such as
streaming and podcasting, from becoming a reality. While the rest of America surges
ahead in terms of broadband access, Indian Country still lags behind the nation with an
average household telephone penctration rate of only 68% and broadband penetration rate
of less than 10%, according to optimistic accounts. Native Public Media urges the
Subcommittee to:

* Support the efforts of the FCC, through its Indian Telecommunications Initiative,
to close the dial tone and broadband divide.

* Engage Tribes and national inter-tribal organizations, such as NCAL to discuss
new Jaws, that would create new policies and incentives for greater broadband
deployment in Indian Country.

¢ Support the FCC to ensure that mainstream broadcasters use their new digital
channels to better serve the public interest needs of Native Americans in their
service areas.

®  Support funding for the Corporation for Public Broadcasting which provides
critical operational funding to the Native radio stations and to Native Public
Media.

e Support of the National Telecommunications and Information Administration’s
(NTIA) Public Telecommunications Facilities Program which, since the 1970’s,
has served the planning, construction and now digital equipment funding needs of
Tribal communities in dire need of new or updated Native Radio stations.

¢ Support our request that the NTIA bring broadband to Indian country through
focused policy and funding initiatives.

¢ Support the Farm Bill that authorizes USDA broadband programs such as
Community Connect.
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As highlighted by our testimony and the above information, new steps must be taken at
the Federal policymaking and regulatory levels to ensure that all Native Americans, in
rural and urban areas, fully enjoy the benefits of radio and new digital platforms. To
assist this process, Native Public Media has asked the FCC to dedicate a media
ownership hearing that focuses directly on the needs of Indian Country and to create an
official duly authorized, staffed and funded Office of Tribal telecommunications and
broadcast policy at the FCC that would work to ensure that the agency upholds the
government-to-government relationship and generates, among other things, proposals to
promote broadcasting and spectrum licensing and ownership on Native lands.”

Native Public Media welcomes your and the Subcommittee’s active interest and

oversight of these critical issues at the FCC, as well as policies and programs at NTIA
and USDA that can help promote Tribal connectivity and access to spectrum.

Critical Needs for Broadcasting in Indian Country

As a last question, you asked for a summary of the critical elements of the testimony.
Critical to the ability to take new actions in favor of increased radio services in Indian
Country is the need to obtain and rely upon meaningful data. Native Public Media’s
“Blueprint” Project is designed to bridge the challenges between the types of data that are
needed to take meaningful actions and the unfortunate inability of the questionnaires of
the Bureau of the Census and the reports of the FCC to accurately and adequately capture
how Indian Country, and Native Americans in general, access and control media.

By working with American Indian Tribes, Alaska Native Villages, Native Hawaiians and
organizations like NCAI, Native Public Media will conduct a complete inventory of how
Native communities access and relate to media —~ both traditional media, such as radio
and television, and new advanced telecommunications services. We will include a very
specific list of recommendations on how to solve some of the communications issues
facing Indian Country, providing a blueprint policymakers can use to significantly
improve this situation. While Native Public Media searches for the funding for this
project, a unique opportunity for public partnership and policy based entrepreneurial
input exists.

Again, thank you for the opportunity to be part of the March 7" hearing. Please do not
hesitate to let us know if Native Public Media can be of any assistance as you and the
Subcommittee pursue these important matters.

7 See Reply Comments of Native Public Media in MB Docket No. 06-121, 2006 Quadrennial
Regulatory Review — Review of the Commission’s Broadcast Ownership Rules and Other Rules
Adopted Pursuant to Section 202 of the Telecommunications Act of 1996 (filed January 16, 2007)
at 10, n. 14
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Sincerely,

Loris Ann Taylor Geoffrey Blackwell

Executive Director Native Public Media

Native Public Media Advisory Council Member &
NCAI Telecommunications
Subcommittee Chair

cc: Members, House Subcommittee on Telecommunications and the Internet

Native Public Media Advisory Council

Attachments: A. List of Native Public Media Member Radio Stations
B. Native Public Media Comments to the FCC on Media Ownership
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Attachment A

List of Native Public Media Member Radio Stations

KABR(AM), Alamo Community, NM, The Alamo Navajo School Board
KABU(FM), Fort Totten, ND, Dakota Circle Tipi, Inc.

KBRW(AM), Barrow, AK, Silakkuagvik Communications, Inc.

KCIE(FM), Dulce, NM, Jicarilla Apache Tribe

KCUK(FM), Chevak, AK, Kashunamiut School District

KCUW-LP, Pendleton, OR, Confederated Tribes of the Umatilla Indian Reservation
KEYA(FM), Belcourt, ND, KEYA, Inc.

KGHR(FM), Tuba City, AZ, Tuba City High School Board, Inc.

KGVA(FM), Fort Belknap, Agency, MT, Fort Belknap College

KIDE(FM), Hoopa, CA, Hoopa Valley Tribe

KILI(FM), Porcupine, SD, Lakota Communications, Inc.

KIYU(AM), Galena, AK, Big River Public Broadcasting Corp.

KLND(FM), Little Eagle, SD, Seventh Generation Media Services, Inc.
KMHA(FM), Four Bears, ND, Fort Berthold Communications Enterprises
KNBA(FM), Anchorage, AK, Koahnic Broadcast Corporation

KNNB(FM), Whiteriver, AZ, Apache Radio Broadcasting Corporation
KNSA(AM), Unalakleet, AK, Unalakleet Broadcasting, Inc.

KOHN(FM), Sells, AZ, Tohono O'ochdam Nation

KOTZ(AM), Kotzebue, AK, Kotzebue Broadcasting, Inc.

KPYT-LP, Tucson, AZ, Pascua Yaqui Tribe, a Federally Recognized Indian Tribe
KRMH(FM), Red Mesa, AZ, Red Mesa Unified School District No. 27
KSDP(AM), Sand Point, AK, Aleutian Peninsula Broadcasting, Inc.

KSHI(FM), Zuni, NM, Zuni Communications Authority

KTDB(FM), Ramah, NM, Ramah Navajo School Board, Inc.

KUHB-FM, S§t. Paul, AK, Pribilof School District Board of Education
KUTE(FM), Ignacio, CO, KUTE, Inc.

KUYI(FM), Hotevilla, AZ, The Hopi Foundation

KWRR(FM), Ethete, WY, Business Council of the Northern Arapaho Tribe
KWSO(FM), Warm Springs, OR, Confederated Tribes Warm Springs Reservation
KYNR(AM), Toppenish, WA, Confederated Tribes and Bands of the Yakima Nation
KYUK(AM), Bethel, AK, Bethel Broadcasting, Inc.

KZPA(AM), Fort Yukon, AK, Gwandak Public Broadcasting, Inc.

WOIB(FM), Reserve, WI, Lac Courte Oreilles Ojibwa Public
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Attachment B

Native Public Media Media Ownership Reply Comments

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of
2006 Quadrennial Regulatory Review — MB Docket No. 06-121
Review of the Commission’s Broadcast
Ownership Rules and Other Rules Adopted
Pursuant to Section 202 of the
Telecommunications Act of 1996
2002 Biennial Regulatory Review — Review MB Docket No. 02-277
of the Commission’s Broadcast Ownership
Rules and Other Rules Adopted Pursuant to
Section 202 of the Telecommunications Act
of 1996
Cross-Ownership of Broadcast Stations and MM Docket No. 01-235
Newspapers
Rules and Policies Concerning Multiple MM Docket No. 01-317
Ownership of Radio Broadcast Stations in
Local Markets

Definition of Radio Markets MM Docket No., 00-244

To: The Commission

REPLY COMMENTS OF NATIVE PUBLIC MEDIA

Loris Ann Taylor
Executive Director
Native Public Media
P.O. Box 3955
Flagstatf, AZ 86003
Phone: (928) 853-2430

January 16, 2007
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EXECUTIVE SUMMARY

Native Public Media (“NPM™), which represents the interests of 33 public radio stations
serving Native Nations and communities throughout the United States, respectfully submits these
reply comments in support of the Initial Comments of the Diversity and Competition Supporters
(“DCS™) and the twenty-one minority ownership proposals the Minority Media and
Telecommunications Council (“MMTC”) has advanced in this proceeding. NPM further urges
the Commission to take the following steps to begin to level the playing field for Native Nations,
to promote localism, and to increase the diversity of the Nation’s airwaves:

® Retain existing limits on the number of stations that one entity can own to increase
localism and diversity in television and radio broadcasting.

® Ensure that the unique needs of Native Nations are considered in any studies performed
as part of this proceeding and consider performing a targeted study of Native Nation
broadcast issues.

e Adopt the proposals of MMTC and DCS to promote diversity of ownership in
commercial broadcasting.

¢ Create an “Indian Desk™ that will: generate proposals to promote broadcasting on Native
lands; propose ways for the Commission to set aside spectrum to meet the needs of
Native Nations; help Native Nations hold mainstream broadcasters accountable; study
Native station ownership; identify ways that the transition to digital technology can serve
un-served Native American populations; and assist Native Nations and Native
communities in securing new media opportunities,

e Expand education and outreach regarding regulatory requirements through publications
and seminars during ITI events.

¢ Adopt NPM’s proposals for Native NCE station applicants and low power interference
protection.

i



183

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of
2006 Quadrennial Regulatory Review — MB Docket No. 06-121
Review of the Commission’s Broadcast
Ownership Rules and Other Rules Adopted
Pursuant to Section 202 of the
Telecommunications Act of 1996
2002 Biennial Regulatory Review — Review MB Docket No. 02-277
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of 1996
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Definition of Radio Markets MM Docket No. 00-244

To:  The Commission

REPLY COMMENTS OF NATIVE PUBLIC MEDIA
Native Public Media (“NPM”) respectfully submits these reply comments in support of
the Initial Comments of the Diversity and Competition Supporters (“DCS”) and the twenty-one

minority ownership proposals the Minority Media and Telecommunications Council (“MMTC”)
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has advanced in this proceeding.' NPM urges the Federal Communications Commission (“FCC”
or “Commission™) to retain its existing media ownership rules in order to ensure adequate levels

of competition, diversity, and localism in the media marketplace. In addition, NPM further urges
the Commission to adopt the specific proposals set forth herein to increase Native ownership and

operation of media outlets.

L BACKGROUND

NPM represents the interests of 33 public radio stations serving Native Nations and
communities thronghout the United States.” Since its launch in 2004, NPM’s primary focus has
been strengthening existing Native American public radio stations and promoting ownership for
more Native communities by serving as an advocate, national coordinator, and resource center.
NPM recognizes that profound changes are taking place in the way Americans consume media,
and is therefore focused not only on the needs of Native American radio stations, but also on
helping Native America leverage new digital and wireless platforms that will make it possible to

close the existing media divide. Ensuring that policymakers understand the impact of their

! See 2006 Quadrennial Regulatory Review—Review of the Commission's Broadcast Ownership Rules
and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996; 2002 Biennial
Regulatory Review—Review of the Commission's Broadcast Ownership Rules and Other Rules Adopted
Pursuant to Section 202 of the Telecommunications Act of 1996; Cross-Ownership of Broadcast Stations
and Newspapers; Rules and Policies Concerning Multiple Ownership of Radio Broadcast Stations in
Local Markets; Definition of Radio Markets, Further Notice of Proposed Rulemaking, 21 FCC Red 8834
(2006) (“FNPRM"); see also Comments of Diversity and Competition Supporters in MB Docket 06-121
(filed Oct. 23, 2006).

*NPM, formerly known as the “Center for Native American Public Radio,” was created as a center under
the National Federation of Community Broadcasters with seed funding from the Corporation for Public
Broadcasting (“CPB”). A list of the NPM member stations can be found at Appendix A, attached hereto.
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actions on Indian Country is critical to NPM’s efforts.” Toward that end, NPM respectfully
submits these comments.

Media ownership is a relatively new issue of concern to Native Nations because the
urgent need for telecommunications infrastructure took first priority. Today, however, Native
Nations are working to identify new ways to tell their own stories and counterbalance the
negative and often misleading perceptions about Native Americans perpetuated by mainstream
media. For many Native Nations interested in broadcast ownership, it is already too late —
frequencies are no longer available in their communities. Unlike the problem of the digital
divide in Indian Country, the problem of the media divide is not very well documented.
Although further study is warranted and should be conducted by the Commission as part of this
proceeding, available numbers tell a disheartening story.4 Of the 562 federally-recognized
Native Nations, only 33 hold licenses for Native American public radio stations, a
discouragingly low number.> At last count, only three commercial broadcast stations were
owned by Native Nations or individual Native Americans.®

NPM recognizes that the problem of station under-representation in Indian Country did

not occur overnight, but is instead a symptom of the long history of neglect by the federal

* NPM was honored to serve as a co-host of the Commission’s Indian Telecommunications Initiative
(“ITT") Regional Workshop and Roundtable held this summer in San Diego, which, for the first time,
included a broadcast component. NPM appreciates the efforts of FCC Commissioners and staff who
participated in and coordinated the event.

4 The Commission should ensure that the unique needs of Native Nations are considered in any studies
performed as part of this proceeding and consider performing a targeted study of Native Nation broadcast
issues. Although telecommunications on tribal lands was recently studied, Native media ownership has
been overlooked. See Government Accountability Office, Challenges 1o Assessing and Improving
Telecommunications for Native Americans on Tribal Lands, GAO 06-189 (Jan. 2006).

* See Appendix A (all of the public radio stations licensed to Native Nations are members of NPM),

¢ See National Telecommunications and Information Administration, Changes, Challenges and Charting
New Courses: Minority Commercial Broadcast Ownership in the United States (2001) (reporting that
Native Americans owned only three full power commercial radio stations and no full power television
stations).

3-
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government toward Native Nations ~ a problem compounded by a lack of resources and the
knowledge necessary to capitalize on the opportunity for spectrum acquisition. NPM is working
to help Native Nations catch up, but it is a slow process impeded by fast-shrinking spectrum
availability. In short, NPM needs time and resources to address this problem, but a remedy will
not be possible if all of the public spectrum in Indian Country is allocated and licensed for
commercial use. NPM firmly believes that any efforts to further relax the media ownership rules
will only exacerbate the lack of Native station ownership by making it more difficult for Native
Nations to enter the market, hold existing media owners accountable to their needs, and have
Native American voices heard. Therefore, NPM urges the Commission to retain the existing
media ownership limits. NPM also urges the FCC to use this and other relevant proceedings to
fully understand the media situation in Indian Country; take appropriate actions to increase
Native Nation and individual Native American access to and ownership of media; find ways to
strengthen and grow the family of Native American Radio stations; and, because of the lack of
spectrum or prohibitive cost of entry, work to ensure that Indian Country is able to take full

advantage of the many promising benefits of new digital and wireless platforms.

IL. PROMOTING NATIVE STATION OWNERSHIP IS ESSENTIAL TO
LOCALISM, DIVERSITY, AND COMPETITION IN BROADCASTING

A. Local Content Focusing on Indian Country is Generated Primarily by Native
American Owned and Operated Stations

An important goal of this proceeding is to determine the impact of media concentration
on localism and diversity of viewpoint. NPM urges the FCC to consider that while most
Americans live in markets with multiple media outlets, this is very uncommon in Indian Country.
There are a number of tribal newspapers, but broadcast stations and cable channels focused on
the interests and needs of the local Native American community are few and far between.

4-
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Compounding this problem is that, for decades, mainstream media outlets in neighboring towns
and cities often ignore the needs of Native Nations, viewing these communities as too remote,
too small, or too unimportant to cover.’

It was in response to this situation that Native American radio was born, 1t is also why
NPM is concerned about any attempts by the FCC to further relax media ownership rules as well
as why the FCC must ensure that Native Nations have full access to new digital and wireless
platforms that pose the best opportunity for giving a “voice” to Indian Country.

As we move into the digital future and increase Native community access to new
technologies, NPM would like the FCC to remember the vital role played by Native American
radio. NPM member stations epitomize the FCC’s goal of localism by providing a robust voice
for the communities they serve. Every day, these stations play a unique role in Native American
life. On one level, they are lifelines transmitting vital information about health, public safety,
and community events across Indian reservations, scattered rural and bush communities, and
fishing vessels off the Alaska coast. On another level, they are an essential part of Native Nation
efforts to rebuild their communities, revitalize their cultures, and reassert control over their

affairs.

" Native Nation representatives testifying at the May 2004 localism hearing provided several examples of
how non-Indian broadcasters often ignore their communities’ need for local news, political discussion,
and diverse programming. See, e.g., Testimony of Thomas Short Bull, President, Oglala Lakota College,
FCC Broadcast Localism Hearing, Rapid City, South Dakota, May 24, 2004; Testimony of Harvey White
Woman, Executive Director, Wawokiye Business Institute, Pine Ridge Reservation, FCC Broadcast
Localism Hearing, Rapid City, South Dakota, May 24, 2004; Testimony of Dennis King, Vice Chairman
of the Oglala Sioux Tribe, FCC Broadcast Localism Hearing, Rapid City, South Dakota, May 24, 2004;
Testimony of Carole Anne Heart, Executive Director of the Aberdeen Area Tribal Chairmen's Health
Board, FCC Broadcast Localism Hearing, Rapid City, South Dakota, May 24, 2004. By contrast, there
were refreshing reports of local offerings relevant to Indian Country offered by Native public radio
stations. See, e.g., Testimony of Tom Casey, Program Director, Station KILI, FCC Broadcast Localism
Hearing, Rapid City, South Dakota, May 24, 2004 (NPM member station KILI “celebrates the Lakota
culture each day through language, music, stories and history of the Lakota people” and regularly
broadcasts tribal council meetings and other programs devoted to the Oglala Sioux Nation’s governance).

-5«
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Often the only clear signal that listeners receive, Native American radio reflects the daily
needs of the community by covering tribal council meetings, sustaining Native languages, music
and cuoltures, and creating a sense of community among widely dispersed populations. Through
audio streaming, many of NPM’s member stations help those living away from the reservation —
including our men and women serving in Iraq, Afghanistan, and around the globe — stay
connected to their communities. These stations also connect listeners to Native experts
discussing issues rarely covered by mainstream media through national programming, such as
Native America Calling.

Anotber critical role played by Native American radio stations is helping Native Nations
in their efforts to police and secure their remote reservation homelands. As part of the
Emergency Alert System, our member stations keep citizens informed of news and information
about disasters, both natural and man-made. Each year, many of our communities suffer from
severe weather, such as floods, tornados, and wildfires. Sometimes the difference between life
and death can turn on the availability of public safety alerts broadcast over local radio.® Without
Native American public radio, Native Nations would lack a vital tool for providing citizens with
local emergency news and information, in their own language.

NPM believes that to maintain and promote diversity and localism, the FCC should take
steps to support and strengthen existing Native American public radio stations while finding
ways to increase media access and ownership opportunities in Indian Country. As made clear by

the above examples, Native Nations are in the best position to determine how to serve and

® This summer, for example, the Hopi Reservation was forced (o declare a state of emergency due to
severe flooding. The Tribe turned to KUYI-Hopi Radio to help save lives by alerting citizens of
evacuation procedures for those living in dangerous flashflood areas. Many Native Nations also are on
the front line of the war on illegal drugs, immigrant smuggling, and terrorism. The Tohono O’odham
Nation, for example, whose reservation is roughly the size of Connecticut, relies on KOHN to keep
citizens informed of the latest national threat levels and local and Federal homeland security activities.

6-
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advance the information and communications needs of their communities. For the many places
where station ownership may not be feasible, NPM also urges the Commission to hold
mainstream media owners accountable to their obligation to meet the needs of their communities
of license—including the Native Nations they serve.

B. To Address Barriers Created By Communications Policies of the Past, the
Commission Must Begin to Level the Broadcast Playing Field for Native Nations

While many Native Nations may already be locked out of broadcast station ownership
due to the lack of available spectrum and/or the high cost of entry, it does not mean that they do
not have a stake in the broader media landscape. NPM believes that the promise of digital
television and radio means that existing broadcasters can and should find ways to serve Native
American populations more effectively.” With increased broadband penetration on Native lands,
NPM member stations can use their web sites to usher in a new wave of Native American voices
and images through listener blogging, chatting, and downloading and uploading audio and video
streams.”® With existing and emerging technologies, NPM’s member stations are poised to
become even greater hubs of communication in their communities by complementing their local
and national on-air offerings with on-demand and interactive news, information, and

programming.

? For example, in Phoenix, Arizona, public radio station KJZZ is working with the Hispanic community
to develop a digital channel dedicated to the community’s programming needs. This is an important
model for how broadcasters in the digital age can promote Jocalism and reverse the harmful effects of
media consolidation by giving voice to Native Nations and other communities representing diverse
viewpoints. See KJZZ creates Latino Affairs Desk, LATINO PERSPECTIVES MAGAZINE, October 2006,
available at: http://www.latinoperspectivesmagazine.com/articles.asp?ad=592.

' NPM supports the FCC’s recent action to enable new low power devices to operate on “white space”
spectrum as well as efforts of the public interest community to open up these airwaves, so that they can be
shared by multiple users on an unlicensed basis. See Unlicensed Operation in the TV Broadcast Bands,
FCC 06-156 (rel. Oct. 18, 2006). Such policies can bring broadband and wireless innovation to rural and
Native American communities. By increasing broadband opportunities in Indian Country, the FCC also
will strengthen the future of Native American radio stations, which can begin to use new technologies,
such as podcasting and mobile video, to enhance community service, engage new audiences, and extend
their reach far beyond the immediate coverage areas.

-7-
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Although NPM is excited about the prospect of increasing Native Nation participation in
the larger media landscape through new technologies, NPM recognizes that, like most Americans
today and in the foreseeable future, Native Americans receive most of their news and
information over the public airwaves. Therefore, a significant priority for NPM is stabilizing anc
sustaining the operations of existing Native American public radio stations and helping Native
Nations understand how to enter the public broadcasting field, wherever possible.

Unfortunately, despite the vital role that they play in their communities, Native-owned
stations face a constant struggle to remain on air. Most NPM stations are located in
economically distressed communities, making it difficult to depend upon listener support and the
traditional “pledge drive” funding model. Many of our stations limp through the broadcast day
with 20 to 30-year-old-equipment and are hamstrung by limited budgets and a lack of technical
expertisef1 As a result, these stations find it difficult or impossible to navigate the funding
process necessary to upgrade and replace outdated equipment.

Native-owned stations also face the constant challenge of building the management,
finance, engineering, and programming capacities of their staffs. As a result, stations struggle to
meet the numerous regulatory and reporting requirements. Prior to the formation of NPM, a
combination of distance and limited resources dictated that each station solve its own problems

in its own way without the assistance of a central group to help stations share expertise and

"' NPM member stations also depend upon Federal support that is not always predictable or sufficient.
The primary Federal funding source used to acquire equipment — the Public Telecommunications
Facilities Program administered by the National Telecommunications and Information Administration
(“NTIA”) - is under-funded, highly competitive, and constantly threatened with elimination. It also
requires 25-50% funding matches, which are difficult for NPM stations to meet. NPM is constantly
helping to guard against cuts to its member stations’ primary Federal funding source for programming
support and digital equipment, the Corporation for Public Broadcasting.

-8-
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collaborate to solve problems. Today, NPM is working to build each member station’s internal
capacity and to provide support during emergency situations. '

While incremental and important progress is being made, NPM believes that there still is
a long way to go before the entire Native American radio system is fully stabilized. Until there
is greater financial support and stability for these stations, the Commission should make the
survival of these stations a high priority because of their significant contribution to the goals of
localism and diversity of viewpoint. Toward this end, the Commission should take steps to
better educate station personnel about regulatory obligations and provide modest regulatory
relief where appropriate. For example, the Commission could publish handbooks on regulatory
guidelines, offer seminars on regulatory requirements in conjunction with future ITI events, and,
in response to a request with an appropriate public interest showing, waive electronic filing
requirements for NPM stations that lack Internet access. Such steps would ensure that Native
public radio stations meet necessary regulatory and reporting requirements without hindering the
growth of these fledgling stations.

As stated above, NPM also helps Native Nations seeking to enter the broadcast
marketplace. For the vast majority of Native Nations, broadcasting represents a brand new
endeavor and many are just beginning to learn how the process works. The reality is that most

are in the difficult position of playing catch-up to a regulatory system that bypassed Indian

*2 For example, this summer, KILI was forced off the air by a lightning strike. NPM provided KILI with
proposal writing expertise that helped the station secure emergency funding from NTIA and CPB so that
it could continue operating. Additional support was provided by the State of South Dakota. The station
is back on the air, much to the relief of its listeners. See FCC File No. BSTA-20060703ADE (granting
KILI special temporary authority (“STA™) to operate at reduced power using a standby antenna); FCC
File NO. 20061017ACS (pending application to extend STA).

9.
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Country decades ago. When Native Nations attempt to identify broadcast ownership
opportunities, they often find that they already are locked out of the market."”

Given the spectrum limitations on tribal lands, one of the few remaining opportunities foi
Native Nations to enter broadcasting is the next noncommercial educational (“NCE”) license
application window. NPM is concerned that this may be the last chance for Native Nations to
obtain public radio broadcast spectrum and urges the FCC to use this opportunity to remedy past
policy inequities. Specifically, the Commission should consider establishing primacy for Native
Nation applicants in the upcoming NCE application window,* and should limit the number of
NCE applications that one entity can file in order to create more opportunitics for Native
Nations. Without such FCC action, many Native Nations will remain locked out of broadcast
ownership. The Commission also should consider establishing heightened interference
protection for Native low power FM stations and translators that are vulnerable to being knocked
off the air by nearby full power stations.

C. The Unique Status and Communications Needs of Native Nations Necessitates
Greater Consultation Between the Commission and Native Nations on

Communications Policy Matters

In the FNPRM, the Commission seeks comment on proposals to foster minority
ownership advanced by MMTC in its filings in the 2002 biennial review proceeding.”® The
Commission also urges commenters to explain the effects, if any, that their ownership rule

proposals will have on ownership of broadcast outlets by minorities, women, and small

'3 This is particularly true for Native Nations located near urban markets such as Phoenix, Albuquerque,
San Diego, and Los Angeles, whose only option is to buy an existing station, which can be prohibitive in
terms of cost or distance from the reservation.

' Before it accepts applications for a future NCE window, the Commission should request public
comment on and evaluate whether to amend Section 73.7003 of its rules, 47 C.F.R. § 73.7003, to include
the award of one point for applicants that are federally recognized tribes.

1 See FNPRM 5.
-10-
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businesses.'® NPM applauds the Commission’s focus on these issues, and supports the adoption
of the MMTC and other proposals discussed in DCS’s comments in this proceeding.'” In
considering solutions specific to Native broadcast ownership, however, the Commission must
not Jose sight of the fact that Native Nations are not simply part of the minority community, but
are distinct legal, cultural, and political entities. As sovereign governments, they face needs and
issues uncommon to the minority community. Enhancing the dialogue between the Commission
and Native Nations on matters of communications policy would be facilitated by the
establishment of an “Indian Desk” within the Commission.

Since the founding of the United States, the federal government has maintained a unique
government-to-government and trust relationship with federally-recognized Native Nations, a
relationship acknowledged by the FCC’s Tribal Policy Statement.'®  Significantly, the FCC’s
policy recognizes “the rights of Indian Tribal governments to set their own communications
priorities and goals for the welfare of their membership.”'® NPM firmly believes that the ability
to broadcast within their own communities greatly supports the self-government, economic
development, and nation-building objectives of Native Nations. Native Nations, as sovereign
governments engaged in the exercise of modem self-determination. are responsible for the
health, safety, and welfare of their citizens. They are responsible for policing and securing the

homeland within their borders, including several regions spanning international borders;

16 See FNPRM ] 6.

17 See Comments of Diversity and Competition Supporters in MB Docket 06-121 (filed Oct. 23, 2006).
Based on NPM’s experience and observations in Indian Country, programming is significantly more
responsive to the needs of the community when there is diversity in station ownership and management.

8 Statement of Policy on Establishing a Government-to-Government Relationship with Indian Tribes, 16
FCC Red 4078, 4081 (2000).

19[d
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maintaining and sustaining their sacred histories, languages, and traditions; and establishing and
fostering healthy economies.

In spite of the importance of communications to Native Nation building, most
communities remain unserved and underserved in both the media and telecommunications
areas,™ NCAT has stated that, in order to remedy unacceptable conditions and fill gaps left by
statutes, tribal leaders are increasingly engaging in communications policymaking.®' The
question of how to expand broadcast ownership opportunities for Native Nations and individuals
also raises one of the most critical and challenging policy and legal issues in U.S. —~ tribal
government relations: the desire of Native Nations to regulate spectrum on their lands. NCAI
President Joe Garcia has stated:

““...federal spectrum management policies have not acknowledged tribal sovereignty,

self-determination, or the federal trust responsibility. As a result, very few tribes have

been able to access licensed spectrum for public safety, telephony, community broadband
or broadcast media. Instead, the telecommunications industry has purchased spectrum
licenses throughout Indian Country with very little benefit to the public interest of tribes,

Native American consumers, or non-tribal citizens living on tribal lands.”"*

NPM supports NCAI's call for greater consultation with Native Nations to ensure full
access to the valuable and scarce spectrum resource. Native Nations——not the federal

government or the communications industry—are in the best position to determine how to

manage the spectrum on their lands for the benefit of their communities. Although the

* As stated above, just 33 of 562 Native Nations have public radio stations. Moreover, only 68% of
households on tribal lands have a telephone; only eight tribes own and operate telephone companies; and
broadband penetration on Indian lands is less than 10%. See Hearing Testimony of NCAI President Joe
Garcia before the Senate Committee on Commerce, Science, and Transportation, March 7, 2006 at 1-2
(“NCAI Testimony”).

' See NCAI Testimony at 1 (the failure of the Communications Act of 1934, as amended, to address tribal
roles, needs and abilities is “one of the root causes why our lands lag far behind the rest of the nation in
virtually every measure of communications connectivity.”)

2. at 4.
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Commission has a history of appointing very effective tribal liaisons,” increased consultation
with Native Nations would be best facilitated by the creation of a FCC Indian Desk to provide
effective assistance to and support for Native Nations as they pursue their communication
priorities over new or existing platforms. The increasing interest of Native Nations in spectrum
ownership, the provision of media and other communications services, and in regulating

communications services on their lands, amply justifies the creation of such an office.

24 .

While an Indian Desk should address a broad range of communications policy issues,” it

could perform the following functions relating to ownership of media outlets:

1. In consultation with Native Nations, generate proposals to remove and/or create rules,
policies, and initiatives that will promote broadcasting on their lands.

2. In consultation with Native Nations, propose ways that the Commission can set aside
spectrum to meet the current and future broadcast (and other communications) needs of
Native Nations.

3. Help Native Nations hold mainstream broadcasters serving tribal lands accountable (i.e.,
consult with Native Nations during the license renewal process to determine whether
mainstream stations are responsive to the needs of Native audiences; identify and
encourage replication of positive models for Native Nation-broadcaster collaboration).

4. Track, compile, and publish accurate data on the number of commercial and non-
commercial broadcast licenses held by Native Nations, tribal organizations, and
individual Native Americans.

5. Identify that the transition to digital technology can benefit unserved and/or underserved
Native American populations.

6. Assist Native Nations and Native communitics in securing opportunities to access and
control new media outlets including competition in emerging services, and access to
wireless content and technologies.

* NPM appreciates the expertise and hard work of current tribal liaison Shana Barehand, as well as that
of former tribal liaison Geoffrey Blackwell.

¥ For example, the Tndian Desk also should ensure that Native Nation emergency communications needs
are reflected in Federal, state, and local plans and programs, including the search for public safety
spectrum.

13-
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NPM believes the Indian Desk should be located within the Office of the FCC Chairman,
so that it can have a comprehensive view of, and full authority to engage in, all FCC issues,
policies and initiatives that impact Native Nations and their citizens. Alternatively, if the
Commission does not deem it appropriate to establish such a desk or office at this time, NPM

urges the Commission to undertake the above steps as part of this proceeding.

III. CONCLUSION

In summary, NPM urges the FCC to take the following steps to begin to level the playing
field for Native Nations, to promote localism, and to increase the diversity of the Nation's
airwaves:

e Retain existing limits on the number of stations that one entity can own to increase
localism and diversity in television and radio broadcasting.

* Ensure that the unique needs of Native Nations are considered in any studies performed
as part of this proceeding and consider performing a targeted study of Native Nation
broadcast issues.

*  Adopt the proposals of MMTC and DCS to promote diversity of ownership in
commercial broadcasting.

® Create an “Indian Desk” that will: generate proposals to promote broadcasting on Native
lands; propose ways for the Commission to set aside spectrum to meet the needs of
Native Nations; help Native Nations hold mainstream broadcasters accountable; study
Native station ownership; identify ways that the transition to digital technology can serve
un-served Native American populations; and assist Native Nations and Native
communities in securing new media opportunities.

¢ Expand education and outreach regarding regulatory requirements through publications
and seminars during ITI events.

e Adopt NPM’s proposals for Native NCE station applicants and low power interference
protection.
NPM applauds the Commission’s past efforts and urges the Commission to continue to

consult with Native Nations on rules and policies that will significantly or uniquely affect their
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ability to enter or remain in the broadcasting arena. NPM stands ready to assist, in any way that
it can, to help the FCC uphold its trust responsibility to Native Nations in the area of
broadcasting as well as new technologies and platforms, and to strengthen and expand the family

of Native American Radio stations in the United States.

Respectfully submitted,

NATIVE PUBLIC MEDIA

, e -

Loris Ann Taylor
Executive Director
Native Public Media
P.O. Box 3955
Flagstaff, AZ 86003
Phone: (928) 853-2430

January 16, 2007
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Appendix A

List of Native Public Media Member Radio Stations

KABR(AM), Alamo Community, NM, The Alamo Navajo School Board
KABU(FM), Fort Totten, ND, Dakota Circle Tipi, Inc.

KBRW(AM), Barrow, AK, Silakkuagvik Communications, Inc.

KCIE(FM), Dulce, NM, Jicarilla Apache Tribe

KCUK(FM), Chevak, AK, Kashunamiut School District

KCUW-LP, Pendleton, OR, Confederated Tribes of the Umatilla Indian Reservation
KEYA(FM), Belcourt, ND, KEYA, Inc.

KGHR(FM), Tuba City, AZ, Tuba City High School Board, Inc.

KGVA(FM), Fort Belknap, Agency, MT, Fort Belknap College

KIDE(FM), Hoopa, CA, Hoopa Valley Tribe

KILI(FM), Porcupine, SD, Lakota Communications, Inc.

KIYU(AM), Galena, AK, Big River Public Broadcasting Corp.

KLND(FM), Little Eagle, SD, Seventh Generation Media Services, Inc.
KMHA(FM), Four Bears, ND, Fort Berthold Communications Enterprises
KNBA(FM), Anchorage, AK, Koahnic Broadcast Corporation

KNNB(FM), Whiteriver, AZ, Apache Radio Broadcasting Corporation
KNSA(AM), Unalakleet, AK, Unalakleet Broadcasting, Inc.

KOHN(FM), Sells, AZ, Tohono O'ohdam Nation

KOTZ(AM), Kotzebue, AK, Kotzebue Broadcasting, Inc.

KPYT-LP, Tucson, AZ, Pascua Yaqui Tribe, a Federally Recognized Indian Tribe
KRMH(FM), Red Mesa, AZ, Red Mesa Unified School District No. 27
KSDP(AM), Sand Point, AK, Aleutian Peninsula Broadcasting, Inc.

KSHI(FM), Zuni, NM, Zuni Communications Authority

KTDB(FM), Ramah, NM, Ramah Navajo School Board, Inc.

KUHB-FM, St. Paul, AK, Pribilof School District Board of Education
KUTE(FM), Ignacio, CO, KUTE, Inc.

KUYI(FM), Hotevilla, AZ, The Hopi Foundation

KWRR(FM), Ethete, WY, Business Council of the Northern Arapaho Tribe
KWSO(FM), Warm Springs, OR, Confederated Tribes Warm Springs Reservation
KYNR(AM), Toppenish, WA, Confederated Tribes and Bands of the Yakima Nation
KYUK(AM), Bethel, AK, Bethel Broadcasting, Inc.

KZPA(AM), Fort Yukon, AK, Gwandak Public Broadcasting, Inc.

WOIJB(FM), Reserve, W1, Lac Courte Oreilles Ojibwa Public
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DIGITAL FUTURE OF THE UNITED STATES
SPECTRUM OPPORTUNITIES AND THE FUTURE OF WIRELESS

THURSDAY, APRIL 19, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TELECOMMUNICATIONS
AND THE INTERNET,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:00 a.m., in room
2123 of the Rayburn House Office Building, Hon. Edward J. Mar-
key (chairman of the subcommittee) presiding.

Members present: Representatives Doyle, Harman, Gonzalez,
Inslee, Hill, Towns, Eshoo, Stupak, Green, Capps, Solis, Dingell,
Upton, Hastert, Stearns, Shimkus, Pickering, Fossella, Radanovich,
Bono, Terry, Barton.

Also present: Representative Blackburn.

Staff present: Johanna Shelton, Colin Crowell, Mark Seifert, Tim
Powderly, David Vogel, and Jesse Levine.

OPENING STATEMENT OF HON. EDWARD J. MARKEY, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF MASSACHUSETTS

Mr. MARKEY. Good morning. Today we have another in the series
of hearings that we began with Sir Timothy Berners-Lee on the fu-
ture of the World Wide Web.

We have sought oversight hearings on the FCC, the NTIA, digi-
tal television, public safety interoperability, and the radio industry.
Today, we look at wireless services.

As television broadcasters move out of TV channels 52 to 69 as
part of the digital TV transition, a significant and valuable amount
of spectrum will become available for other purposes in 2009. Con-
gress stipulated that 24 megahertz of this spectrum, the area today
occupied by TV channels 63, 64, 68, and 69, should be allocated for
public safety use. And last year’s budget bill required the auction
of another 60 megahertz of this spectrum, an option which must
begin by January 28, 2008. This upcoming auction presents a huge
opportunity to achieve important public policy objectives, including
addressing public safety needs.

So what should guide the development of the FCC’s auction rules
and the band plan for those frequencies over the next few weeks?
The answer is the policy objectives Congress mandated the Com-
mission to promote in the underlying auction. In general, the law
specifies that the Commission should seek to achieve the following:
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No. 1, the development and rapid deployment of new tech-
nologies, products, and services for the benefit of the public, includ-
ing those residing in rural areas, without administrative or judicial
delays.

No. 2, promoting economic opportunity and competition and en-
suring that new and innovative technologies are readily accessible
to the American people by avoiding excessive concentration of li-
censes and by disseminating licenses among a wide variety of ap-
plicants, including small businesses, rural telephone companies,
and businesses owned by members of minority groups and women.

No. 3, using auctions as a way to obtain, for the public, a portion
of the value of the frequencies made available while avoiding un-
just enrichment when using such options.

No. 4, the efficient and intensive use of the spectrum.

No. 5, ensuring that, in the scheduling of any auction, that inter-
ested parties have sufficient time to develop business plans, assess
market conditions, and evaluate the availability of equipment for
the relevant service.

These objectives underscore that Congress knew that simply
throwing more spectrum into the marketplace by selling it to the
highest bidder does not, in itself, create the greatest value for con-
sumers. Moreover, absent sufficient competition, the sale of more
licenses for additional spectrum does not, in itself, mean innovative
new services and gadgets will necessarily arrive for all consumers
in all neighborhoods or arrive in a timely fashion.

While it is alluring to budget policy types to raise billions of dol-
lars, literally, out of thin air, telecommunications policymakers
know that the taxpayers are also consumers, and the consuming
public will get more in the form of lower prices, innovative new
services, increased service quality, and job creation if the auctions
are done the way Congress intended than any benefit a short-term
injection of cash provides to the Treasury from this, or any, auc-
tion. For this reason, the subcommittee will be watching the FCC’s
implementation of the auction law, with respect to these auctions,
very closely over the next several weeks.

Today’s panel will also allow us to look at issues beyond the up-
coming auction, including how to get service to rural markets, how
smaller companies can participate, the level of competition and the
policies needed to ensure wireless competition in the future, how
business plans that encompass a wholesale or open-access model
might reach the market, and how we can best advance public safe-
ty interests. Today’s panel will also allow the subcommittee to ana-
lyze how the Commission addresses, in an efficient and equitable
manner, requests to utilize spectrum that is otherwise not being
used. With a market segment as broad as the wireless industry, it
is obvious we could have several hearings. And we may well return
to the wireless area to look at some other important issues in the
coming weeks, such as the so-called wireless policy, use of unli-
censed spectrum, or white spaces, consumer protection issues,
State preemption, public interest obligations, municipal wireless
issues, and others.

I want to thank the witnesses for their willingness to participate
in today’s very important hearing.
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Let me now turn and recognize the ranking member of the sub-
committee, the gentleman from Michigan, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UptoN. Thank you, Mr. Chairman. Good morning.

I want to also thank the witnesses for testifying today on this
very important issue, and I commend you for holding this impor-
tant hearing.

The topic of our hearing today is spectrum opportunities and the
future of wireless, and I think that we would all agree that the ex-
plosion of wireless services and devices is nothing short of amazing,
and the wireless industry has revolutionized the way that we com-
municate. I also believe that Congress has taken some critically-im-
portant strides in spectrum policy, which will help fuel the contin-
ued explosion, not to mention greatly advance the cause of public
safety communications.

As a Member coming from a diverse district, I understand the in-
credible opportunity that the 700-megahertz auction presents. The
technical properties of the 700-megahertz spectrum makes it par-
ticularly valuable when it comes to serving rural areas. Carriers
can use this technology to cover large geographic areas in a more
economic way, enabling them to serve regions like southwest Michi-
gan, where customers may be spread out over a large geographic
area.

Between those benefits and the benefits that will come from the
24 megahertz and $1 billion for public safety, we cannot allow
other factors to delay or sideline that auction or transition.

The horrible tragedy that occurred just earlier this week at Vir-
ginia Tech further demonstrates the important role that wireless
technology can play in times of crisis. Heartbreaking tragedy has
given us yet another reason and another example for why we must
make this spectrum auction a success.

There are lessons to be learned from the tragedy this week, and
some of them speak directly to our hearing today. I would like our
witnesses to address in their testimony, and I will ask, how they
think we can better use wireless services to directly, and swiftly,
notify students or other large populations about threats to their
safety. Technology currently exists for as little as $2 per year per
student for a text message-based emergency warning system.

During a disaster, there are many important lifelines of commu-
nications, all of which are instrumental in relaying important infor-
mation and, hopefully, saving lives. One lifeline comes from the
communication between first responders. Another lifeline comes
from our local broadcasters delivering important public safety mes-
sages over the radio or TV. And the third lifeline comes from direct
communications, often by cell phone, e-mail, text messages, be-
tween the people on the scene and their friends, family, and loved
ones. And it is so important. And in a disaster, all three of those
lifelines can be used simultaneously as redundant layers.

I am aware that proposals have been made to combine the first
responders network with the commercial broadband network. And
while I remain open-minded and look forward to hearing this testi-
mony, I am highly skeptical of proposals to rig the auction for par-
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ticular parties. The proposals are very complex, and the odds that
the Government finds the right balance in advance in such a tight
timeframe is not necessarily good.

After 10 years of legislation, plannings, hearings, roundtables,
negotiations, which culminated in the passage of the DTV Act, I
am very concerned about the 1lth-hour calls for 700-megahertz
rules that may significantly lower the value of the spectrum in the
eyes of potential bidders, thereby depressing interest in the bidding
and jeopardizing auction proceeds for the billion-dollar Public Safe-
ty Interoperability Grant Program, and the $1.5-billion set-top box
program.

While the proposals may have the best intentions and promise to
give first responders preferred access in times of need, the better
course may be to let public safety negotiate with the winners of the
auction, or any other spectrum holder, for construction of a public
safety network in exchange for sharing of the public safety pro-
gram. It is not clear why the Government should be hard-wiring,
particularly, business models into the auction rules at the onset.

Again, I thank you all for being here this morning, and I yield
back the balance of my time.

Mr. MARKEY. The gentleman’s time has expired.

The Chair recognizes the gentlelady from California, Ms. Har-
man.

OPENING STATEMENT OF HON. JANE HARMAN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Ms. HARMAN. I thank the chairman for yielding and welcome our
witnesses.

Though we are here to discuss the long-term future of wireless
services, we cannot ignore its short-term future, which is specifi-
cally the 700-megahertz spectrum to be auctioned in coming
months.

I listened to the last speaker’s comments, and I think I disagree,
to some extent, and here is why. It seems to me that we are in the
process of building out a lot of operable emergency networks
throughout our country. And we are going to share $1 billion, and
maybe $4 billion if money is added in the conference report on the
9/11 bill. But I am not for a national collection of operable net-
works. What I am for is a national interoperable network. That is
the only way that we will keep our communities safe in the future
if we have another terrorist attack or another natural disaster on
the scale of Katrina.

So I do think, in this case, and I may disagree with Mr. Upton,
that the FCC is right to try to chart a course here that will give
clear direction to the auction that we have set up for much of this
spectrum. And I am watching carefully to see both what the FCC
rule, which will come out shortly, says and what our witnesses
have to say about the best way to get this done. We, obviously,
have talented people here. We have an enormously innovative pri-
vate sector, and I think through innovation, like the M2Z idea and
some of the other ideas we are going to hear, will come the right
answer, which is to have this innovation create a space for emer-
gency communications, which will then pull all these operable net-
works into true interoperability. I do not think it will happen if we
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leave law enforcement alone. I think we will waste a lot of money
and actually move backwards. I think it will only happen if we cou-
ple law enforcement with our innovative private sector.

And I think that the FCC is the key to do this and clear and fo-
cused oversight by this subcommittee to keep everybody on course.

Thank you, Mr. Chairman. I yield back.

Mr. MARKEY. The gentlelady’s time has expired.

The gentleman from Illinois, Mr. Shimkus, is recognized.

Mr. SHIMKUS. Thank you, Mr. Chairman. I will waive.

Mr. MARKEY. The gentleman from Mississippi, Mr. Pickering, is
recognized.

OPENING STATEMENT OF HON. CHARLES W. “CHIP” PICKER-
ING, A REPRESENTATIVE IN CONGRESS FROM THE STATE
OF MISSISSIPPI

Mr. PICKERING. Mr. Chairman, thank you for having this hear-
ing. It is of critical importance that we get this right. The 700
megahertz is the best, and I believe the last, opportunity for us to
have the broadband services in rural areas across the country. The
specific, distinct and unique characteristics of 700 megahertz for its
propagation in rural areas, being able to cover large geographic ter-
ritory very efficiently and with broadband capability is why, for my
State and many States like mine, getting this right with the mar-
ket sizes, with the build-out requirements, and for the public safe-
ty, I think, is vitally important.

So I am glad to have this hearing. I look forward to the witnesses
today.

As it relates to public safety, the proposal by a number of dif-
ferent advocates is worthy of our consideration. I happen to think
that it is more dangerous not to have an interoperable network
than it is to worry about the complexities of the particular auction
proposal.

As we have learned from 9/11 and from Katrina and the tragedy
at Virginia Tech, it is time that we have not only an interoperable
system that is compatible with devices, but it is critically important
that we have a network that serves the entire Nation, the public
safety community and can advance and advocate very important,
pro-competitive principles.

And so I am looking forward to the testimony on that.

I do want to share some concerns of the purported recommenda-
tions or proposal on the 700 megahertz. Even though this is
uniquely and distinctly suited for rural areas, I am afraid the cur-
rent proposals are more suited for urban areas, high density popu-
lated areas, and for the larger companies. It is not as balanced as
I would like to see as far as small markets, mid-sized markets, and
having the geographic build-outs that I think can be effective in
keeping the very valuable spectrum from being squatted, squan-
dered, or speculated in a way that does not bring us service into
rural areas.

And so, I am looking forward to the hearing today and seeing if
we can find the right balance. I believe the AWS model, the most
recently concluded auction, was extremely successful, and it is a
model that we should look to and build upon as we go forward in
this auction, because it did look at the balance between small, me-
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dium, and large, and it is a balance that I think we should rep-
licate in the upcoming auction.

Mr. Chairman, thank you for this hearing. I look forward to the
testimony from the panel.

Mr. MARKEY. I thank the gentleman. The gentlelady from Cali-
fornia, Ms. Eshoo.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. EsHO0. Thank you for recognizing me, Mr. Chairman, and
welcome to all of our witnesses.

I would particularly like to welcome John Muleta, whose com-
pany, M2Z Networks, is based in my congressional district, and he
has made a very exciting new company, one of the most exciting,
I think, in recent decades. And M2Z is emerging from Sand Hill
Road in Menlo Park, an address that many people from outside my
district recognize.

When we embarked on this series of hearings last month, the
chairman of our committee began the series with one of the most
distinguished individuals in the world, Sir Tim Berners-Lee, inven-
tor of the World Wide Web. And he told us that wireless
connectivity and mobile broadband services will likely be the most
important development in our digital future. That is quite a state-
ment that he laid down. So it is important that we examine the
wireless industry and our Nation’s spectrum policy very, very care-
fully and thoroughly.

It is particularly crucial that we conduct oversight related to the
distribution of the valuable 108 megahertz of the communication
spectrum that will be relinquished by television broadcasters as
part of the digital TV transition. This spectrum and the 700-mega-
hertz band is considered, I call it “beachfront property” by tele-
communications carriers, because wireless signals, at this fre-
quency range, pass easily through buildings, trees, and other inter-
ference, so it’s highly, highly valuable. You can tell by how many
people are in the room today, I think.

I believe the DTV spectrum offers a historic opportunity to pro-
vide the equivalent of a third wire into the home, an alternative
to telephone or cable broadband access, and that is why I have sup-
ported the efforts in this committee to ensure a swift completion of
the DTV transition. I am very pleased that we were able to enact
a hard date of February 17, 2009 and that the DTV spectrum auc-
tions are scheduled to occur by January of next year. I have been
waiting for a long time, in fact, since I came onto this committee
in January 1995.

I am encouraged that the FCC is steadily moving forward with
the auction process, but I am concerned that there hasn’t been suf-
ficient attention paid to the auction rules and the policies that un-
derlie the distribution of spectrum. Without incentives for new en-
trants and innovative services to participate in these auctions, this,
what I call “beachfront” spectrum property, could become, what I
call, the “new wing of the mega hotels” that already dominate the
shoreline.



205

So if the bulk of the spectrum that becomes available is pur-
chased by incumbent wireless carriers, many of whom are not uti-
lizing all of their current capacity, I think we will have lost a once-
in-a-lifetime opportunity to create new competition and incentives
for new entrants, innovation, and broader service offerings. The
committee’s DTV legislation included an amendment I offered
which describes the opportunities of this spectrum and the FCC’s
responsibility to promote the deployment of new technologies, eco-
nomic opportunity, and competition.

So it is critical for the FCC and Congress to establish a spectrum
policy for these new options that encourages new entrants and
competitive services, and I look forward to working with my col-
leagues on the committee and the Commission to ensure that we
don’t miss this historic opportunity.

Thank you, Mr. Chairman.

Mr. MARKEY. The gentleman from Nebraska, Mr. Terry.

Mr. TERRY. I will waive.

Mr. MARKEY. The gentleman from Michigan, Mr. Stupak.

OPENING STATEMENT OF HON. BART STUPAK, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. StupPAK. Thank you, Mr. Chairman, and thanks for holding
today’s important hearing.

The digital future of the United States hearings have been very
informative and helpful.

In my district today, we have several wireless hotspots and en-
tire wireless communities, including Gladstone and Mackinaw Is-
land. Wireless Internet is fully taking hold in my district. In fact,
just about every day, another marina is deploying wireless commu-
nications, because the people who vacation in my district expect to
have Internet access from their boats when they dock.

Now is the time to move beyond “hot spots” to efforts to cover
entire regions. The 700-megahertz spectrum is the “beachfront
spectrum” and especially well suited to do the job. Its propagation
properties allow for fewer towers to be built, making wireless an
efficient alternative for rural America.

But the promise of this spectrum to rural America will only be
realized if networks are built there. That is why it is critical that
the 700-megahertz auction is done right. I have long advocated for
the auction to be conducted in a way that allows small- and me-
dium-sized carriers and new entrants to compete. I am encouraged
about what the FCC has said in the past, and I urge the FCC to
construct the auction rules in a way that will maximize both com-
petition and build-out in rural America.

Of course, public safety is my key constituency who would benefit
from this spectrum. By statute, public safety receives an additional
24 megahertz. The FCC has several different proposals before it to
determine how public safety can utilize this 24 megahertz and ad-
ditional spectrum.

It is important for policymakers and the FCC to carefully con-
sider public safety’s views on the broadband proposals. We must
structure our spectrum policy in a way that allows public safety to
participate in the wireless broadband revolution.
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We must also have a spectrum policy that encourages interoper-
ability, not discourages it. As co-chair of the Northern Border Cau-
cus and the Law Enforcement Caucus, and as a representative of
a border community, I hear often from law enforcement, Border Pa-
trol, and Canadian officials about communications interoperability
between the two borders. The spectrum must be divided in a way
that protects the ability of border law enforcement to communicate
with their colleagues along our borders with Mexico and Canada.
Any plans that hinder law enforcement to communicate should not
be tolerated by Congress.

I yield back the balance of my time, Mr. Chairman.

Mr. MARKEY. The Chair recognizes the gentleman from Florida,
Mr. Stearns.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Thank you, Mr. Chairman. And again, I com-
pliment you on having this hearing.

The wireless industry is, perhaps, one of the fastest-growing and
most competitive sectors in the United States economy. Congress
has, more or less, let the industry alone and let consumers decide.
Obviously, a lot of us think the consumers are the best judge of
this industry. Congress laid the groundwork, however, in 1993 to
create a competitive wireless industry.

During that time, the number of wireless subscribers has leaped
from about 16 million to more than 233 million today. In addition,
the wireless penetration is now more than 76 percent of total in the
U.S. population.

I think, like many of the members here, we have a BlackBerry.
I have a Treo. And on the Treo, you can stream video, download
video clips, take pictures, and as well as get your e-mail, and obvi-
ously use the phone. So this new technology is available at our fin-
gertips. And what is so exciting is that with the continuation of
wireless, there will be even more opportunities for high definition
as well as broadband.

The content is outstanding. For example, when one thinks of
large-content providers, they obviously think of Disney in Orlando
and others and Amazon, Google, and even Yahoo. All of these folks
come to mind. But it is not just these companies. The sports indus-
try has a tremendous amount of deliverable content that they
would like to provide. Major League Baseball and college basket-
ball games can be streamed over the Internet to a compatible de-
vice so that rabid fans, I represent the University of Florida, recent
with its championship in both basketball and football, these rabid
sports fans would love to be able to look at that game with the
Buckeyes again, and again, and again. And they could do it in their
spare moments while they’re waiting for the train or the bus. And
so we want to help them out. So this is a simply outstanding tech-
nology that we want to continue.

Now, I imagine that these newer 4-G technologies are going to
require much more bandwidth going forward, so I look forward to
hearing from our witnesses Mr. Chairman, how do they plan to
manage all this required bandwidth, and what are they going to do
to ensure that the users do not experience too much congestion or



207

other service delay as this amount of data increases. Do these tech-
nologies require the dedicated circuits for wireless companies to
transport voice and data from the cell towers? If so, who supplies
these circuits, and how does this process work?

I imagine many wireless providers, with the exception of a cou-
ple, do not have a sufficient wireline network to handle this
amount of traffic. The electronics industry is converging rapidly,
and each segment of the telecommunications industry is reliant
upon another to deliver its services. How this process works and
whether or not it is competitive should be a clear focus of this com-
mittee.

And I thank you, Mr. Chairman, and I look forward to this hear-
ing.

Mr. MARKEY. The Chair recognizes the chairman of the full com-
mittee, the gentleman from Michigan, Mr. Dingell.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, thank you. I commend you for this
hearing today. And today, we will hear about the future of wireless
communications. We will be focusing on the upcoming spectrum
auction. I expect further opportunities to hear from a broader
range of interests on what American consumers can expect in the
mobile environment of the future.

The Nation’s airwaves are a scarce natural resource, and the
Congress is entrusted with the high duty to manage them on the
public’s behalf. This committee has worked diligently to promote
competition in the wireless industry, and we have also worked to
see to it that the allocation of spectrum was done fairly and in the
broad public interest. These efforts will, and should, continue
today. It is critical and crucial that this committee pay close atten-
tion to the upcoming 700-megahertz auction. This auction holds
great promise to bring more competition in the delivery of voice,
video, and data services to consumers. The propagation characteris-
tics make this spectrum particularly well suited to a third pipe in
the home.

Next week, the Federal Communications Commission is expected
to release a preliminary set of service rules and to seek further
comment on particulars of the band plan. Unfortunately, the FCC
must resolve important questions. These include the size of avail-
able spectrum blocks; the geographic scope of the licenses; build-out
obligations, a matter of particular concern to me; the structure of
small business credits; the rights of minorities; and whether the
band plan will advance the utilization of public safety spectrum. I
am also concerned that the end result be fair and in the interest
of all and that no special preferences, beyond that required by the
public interest, be afforded here.

I expect the FCC to proceed with a transparent and a sound auc-
tion structure based on the congressional objectives set forth in the
statute, and the committee will monitor these matters carefully to
assure that that is so.

The threshold question here is whether the auction structure will
produce greater competition in the broadband marketplace. This
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auction presents an opportunity for new entrants to emerge as a
national broadband competitor. The FCC should adopt rules that
maximize the opportunity for new entrants to obtain sufficient
spectrum.

Next, the FCC must adopt robust build-out requirements to help
speed the deployment of wireless broadband to people’s homes, par-
ticularly in rural areas. The auction structure should provide for li-
censes of different geographic sizes. Sufficient blocks of spectrum
auctioned in smaller geographic areas, combined with robust build-
out requirements should produce meaningful deployment in rural
and underserved areas. The auction structure should promote a va-
riety of business models such that both large and smaller entities
have a realistic chance to obtain spectrum licenses.

Diversity in wireless communications is no less important than
diversity in other communications and media industries.

I expect the FCC to provide smaller companies with a workable
program and sufficient time to prepare for this auction. I also ex-
pect the allocation of spectrum will be done in the best overall fash-
ion with regard to seeing to it that everybody gets what is needed,
but not more than what is required for any particular special inter-
est.

Finally, the band plan must promote efficient overall use of the
spectrum. Public safety has a strong need for a nationwide, inter-
operable broadband network. Small carriers seek a nationwide,
wholesale provider. Proposals, such as Frontline, appear to provide
a technologically-efficient way to achieve worthwhile policy objec-
tives while preserving an open auction format. Installed account-
ability measures will be required to assure that the public receives
the benefit of such proposals, as the proposals produce the intended
result.

Mr. Chairman, I thank you for your courtesy. I yield back the
balance of my time.

Mr. MARKEY. The Chair recognizes the gentleman from Califor-
nia, Mr. Radanovich.

Mr. RapaNovicH. I thank you, Mr. Chairman. I waive for ques-
tions.

Mr. MARKEY. All right. The Chair recognizes the gentlewoman
from California, Ms. Solis.

OPENING STATEMENT OF HON. HILDA L. SOLIS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. Soris. Thank you, Mr. Chairman and Ranking Member
Upton, for holding this very important hearing today.

I want to thank our witnesses for being here and for your exper-
tise that you are going to lend our committee.

As an advocate for diversity in media, I am pleased that today’s
hearing will give us an opportunity to discuss the role of small
businesses in spectrum auctions. And as we all know, but some-
times need to be reminded of, spectrum is a public resource. It is
not sold; it is licensed. License holders have a responsibility to act
in the public interest, in addition to the services they provide using
spectrum.
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As we approach the 700-megahertz auction, we must continue to
examine whether the rules that will govern this auction are serving
the public interest. The auction is one of the most important oppor-
tunities in the near future to encourage diversity among spectrum
license holders. The auction could also help foster innovative solu-
tions to close the digital divide and accelerate broadband deploy-
ment throughout the country.

We need to find a balance that protects the public interest and
levels the playing field for spectrum auctions, and I look forward
to hearing from our witnesses today on that topic.

And I am looking forward to learning more about proposals to ex-
pand wireless broadband Internet throughout the country. As we
weigh in on broadband deployment strategies, we must ensure that
minority and low-income communities are not left behind. Approxi-
mately half of the Latino community, about 56 percent, goes online
as opposed to 71 percent of whites who use the Internet.

Proposals such as M2Z Networks’ to efficiently use spectrum to
provide free wireless Internet across the country could be an impor-
tant part of the broader discussion of how to close the digital di-
vide. I look forward to hearing more about this proposal. We must
increase access to high-speed Internet and other communication
services for all consumers and eliminate these disparities that cur-
rently exist in minority communities.

Thank you, again, to our witnesses, and I look forward to hearing
from you.

I yield back the balance of my time.

Mr. MARKEY. The Chair recognizes the gentleman from Texas,
Mr. Gonzalez.

Mr. GoNzALEZ. I will waive.

Mr. MARKEY. The gentleman waives.

The Chair recognizes the gentleman from Indiana, Mr. Hill.

Mr. HiLL. I will waive an opening statement.

Mr. MARKEY. The gentleman waives.

The Chair recognizes the gentleman from Texas, Mr. Green.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman. I was just checking to
make sure I didn’t step in front of you, and I have concern, we are
from Texas, of getting in front of our California members.

Mr. Chairman, I have a full statement I would like to place into
the record. And I am just saying, after yesterday’s interruption to
BlackBerry service, even some of those who are not technologically
proficient realized that we can’t function now without the tech-
nology we have. And when we see a rollout of the faster mobile
broadband service technologies, such as WiMAX, I look forward to
hearing from Mr. West on his company’s use of WiMAX. WiMAX
will offer the wireless convenience of Wi-Fi, but with greater mobil-
ity, and the deployment of this technology will increase competition
and benefit consumers by offering what is a third broadband pipe.
By increasing competition, companies will be forced to provide con-
sumers the information and service they want at speeds they want,
or these consumers will find another service that can.
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We also have an opportunity today to look at the plan for public
safety and use of the spectrum we will set aside during the digital
transition. There are several proposals for addressing public safety
broadband needs, and I am not convinced the proposals put for-
ward to this point are the best to the public safety and the consum-
ers, but I believe a public/private partnership of some kind to ad-
dress the public safety broadband needs deserves attention. And
while the recent proposals from Cyren Call and Frontline Wireless,
who are here today, have generated a great deal of controversy
among wireless carriers and policymakers, even Verizon Wireless
recently made some proposals at the recent Southern Governors
Meeting, which are interesting. And I encourage all our panelists
today, along with others involved in public safety communications,
consider innovative solutions involving commercial wireless provid-
ers and the public safety. To make more efficient use of our valu-
able spectrum that will be set aside for public safety, a public/pri-
vate partnership would be more economical for creating a public
safety broadband network. And maybe compromise is not possible,
but since we have a short window of opportunity, all parties should
engage in good faith negotiations about their options.

Given that timeframe, the FCC will likely be the source of any
plans to involve public safety in the upcoming 700-megahertz auc-
tion, but Congress has an important role.

Mr. Chairman, before I close, I would like to also note my con-
cern with the upcoming public safety grant distribution by NTIA
and DHS. Apparently, these funds it has now been decided will be
divided into 50 blocks and according to formulas for the States to
distribute. I am very concerned that this approach will not produce
tangible benefits and interoperability in our major metropolitan
areas of the country, which are the primary terrorist targets of our
country. Hopefully, our subcommittee will continue our strong over-
sight on the public safety grant distribution to see what benefits
we will actually see from that $1 billion that now will be divided
into 50 parts. And again, we will see what happens in our States,
if they actually get to the higher-risk areas instead of what we
have seen happen with our other funding in Congress.

So, I yield back my time.

Mr. MARKEY. The gentleman’s time has expired.

The gentlelady from California, Ms. Capps, is recognized.

Ms. CaApps. Thank you, Mr. Chairman, for holding this hearing
and to our witnesses for appearing and your testimony, and I will
submit my opening statement for the record.

Mr. MARKEY. The gentlelady will reserve her time.

The gentleman from Washington State, Mr. Inslee, is recognized.

Mr. INSLEE. I waive, Mr. Chairman.

Mr. MARKEY. The gentleman from Washington State reserves his
time.

The gentleman from New York, Mr. Towns.

Mr. Towns. Thank you very much, Mr. Chairman.
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OPENING STATEMENT OF HON. EDOLPHUS TOWNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW
YORK

Let me begin by thanking you and Ranking Member Upton for
holding this hearing.

It is important that we understand what the future holds for our
constituents in the wireless arena. It is our responsibility to over-
see how the public airwaves are used, with special attention to
public service requirements, build-out requirements, mitigation ef-
forts, equipment, compatibility and public safety requirements.

The upcoming 700-megahertz auction will bring a new genera-
tion of products and services to our consumers and improve the
way our public safety professionals communicate. I look forward to
working with my colleagues to ensure that the benefits of this spec-
trum are maximized in a positive way for the public.

Let me say this. The wireless industry has been a huge success
for consumers and the economy. Wireless customers are pleased
with their choices. The use of these services has led to tremendous
productivity, gains for businesses and families, and has contributed
billions in taxes and fees to our Government and has spurred inno-
vation and competition all over the world. Just look around here,
01}11 any given day, and you will see everybody checking their cell
phone.

I look forward to hearing from the witnesses today on how best
to manage this spectrum. Each of them has an important perspec-
tive to contribute. There have been a few hiccups in spectrum man-
agement in the past, and we must admit that.

It is my hope that the testimony today will help us determine the
best way to move forward. Our constituents want us to make sure
that none of the spectrum goes unused.

I am a primary sponsor of the Telecommunications Development
Fund, which uses auction’s deposit interest to give small telecom
startup access to capital. And I am particularly interested in assur-
ing that it receives maximum funding from the auction. This will
require that the spectrum be auctioned under the most competitive
process without conditions that reduce its value. I also want to
make sure that the designated entity program works so that small
and minority businesses can participate and win.

On that note, Mr. Chairman, I yield back, and I look forward to
hearing from the witnesses.

Mr. MARKEY. All right. That completes all opening statements by
members of the subcommittee. Other statements for the record will
be accepted at this time.

[The prepared statement of Mrs. Capps follows:]

PREPARED STATEMENT OF HON. LoIs CAPPS, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF CALIFORNIA

Thank you Chairman Markey for holding another important hearing on our coun-
try’s digital future.

At the earlier hearings this subcommittee has held, I have called on the FCC and
NTIA to do a better job measuring and encouraging broadband deployment in the
United States.

Study after study has shown that the United States is no longer the leader in
broadband deployment and access, and this could have dire effects for our economy
in the future.
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Most Americans have just one or two choices for broadband access today—cable
or DSL, and some don’t even have those choices.

We need to do more to promote a third and fourth pipe into homes, and I'm
pleased that we will be hearing from companies like Sprint, Frontline, and M2Z that
have innovative ideas to provide Americans with wireless broadband access.

The upcoming 700 MHz auction could be a great opportunity to increase quality,
choice, and competition in the wireless and broadband markets.

It’s important that we keep the DTV transition on track so that we can get the
spectrum into commercial use quickly and also to provide the 24MHz of spectrum
to improve interoperability for our brave first responders.

I want the FCC to ensure that the auction rules allow small businesses to com-
pete for this valuable spectrum.

Mr. MARKEY.We will now turn to our very distinguished panel,
which consists of Mr. John Muleta, who is the chief executive offi-
cer of M2Z Networks. Mr. Muleta also served as the wireless bu-
reau chief at the Federal Communications Commission and as a
vice president of PSINet.

Ms. Shelley Spencer is the president of Wirefree Partners, a
small wireless company. Ms. Spencer has been actively involved in
managing and forming wireless companies for over 15 years. Mr.
Victor “Hu” Meena, Mr. Meena is the president of CellularSouth,
a rural cell phone company. CellularSouth is the largest privately-
owned wireless carrier in the United States.

Mr. Barry West is the chief technology officer and president of
mobile broadband at Sprint Nextel Corporation. Prior to joining
Sprint, Mr. West spent 35 years at British Telecom. Ms. Janice
Obuchowski is chairman of Frontline Wireless. She is also a former
head of the National Telecommunications and Information Admin-
istration. And Mr. Michael Gallagher is a partner at the law firm
of Perkins Coie. He also served as the head of NTIA for the Bush
administration, and more importantly, as a chief of staff for a
member of this committee, Rick White.

So, we welcome each of you to our committee today. You will
each have 5 minutes to make your opening statement.

Mr. Muleta, when you are ready, please begin.

STATEMENT OF JOHN B. MULETA, CEO, M2Z NETWORKS

Mr. MULETA. Mr. Chairman and Ranking Member Upton and
members of the committee, my name is John Muleta, and I am the
co-founder and CEO of M2Z Networks, and I thank you for the
honor of inviting me to testify on spectrum and our country’s digi-
tal future.

As an initial matter, I would like to request that my testimony
and supporting documents are incorporated into the record of this
hearing.

Mr(.1 MARKEY. Without objection, that will be included in the
record.

[Editor’s note: Because of its size, Mr. Muleta’s supporting docu-
ments are on file with the committee.]

Mr. MULETA. Thank you.

Let me start by quickly telling you about M2Z.

My business partner, Milo Medin, and I founded the company in
2005 with the support of three leading Silicon Valley venture cap-
ital firms. Our goal was to use spectrum and wireless technologies
to solve two of the more pressing problems in the communications
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industry today. these challenges are: first, how to provide for af-
fordable, universally-available and accessible broadband to the over
100 million Americans today, and their children, who continue to
be stranded on the wrong side of the digital divide, to our country’s
ultimate disadvantage; second, how to make better use of underuti-
lized fallow spectrum, one of the country’s most precious natural
resources, with innovative technologies so that it benefits American
consumers of all types and all means, just as Congress intends
spectrum to be used.

In light of these challenges, the key to equitable and effective use
of spectrum is a transparent and timely assignment process that
is driven by well-defined public interest objectives, such as solving
the broadband divide. There is bipartisan support for this idea, led
by the President and the Speaker of the House, that the public in-
terest today is best served by a renewed and aggressive commit-
ment to solve the broadband divide. It is also manifestly clear, de-
spite what you might hear otherwise, that auctions are not the
shorthand for determining such public interests. In its license ap-
plication, M2Z has transparently demonstrated that it is the best
and highest use of the 20 megahertz of unpaired and fallow spec-
trum, found at 2155 to 2175 megahertz band.

M2Z is committed to building a family-friendly, nationwide
broadband network that provides the public the following imme-
diate and direct benefits: access to an always-on, free broadband
connectivity at least six times faster than dial-up; the filtering of
pornography and other indecent material from the free network so
it is safe and accessible to our children; a free secondary, interoper-
able broadband data network for public safety officials and first re-
sponders; and payments to the Federal Treasury of 5 percent of our
gross annual revenues from premium subscription services.

Most importantly, M2Z is using private sector funding to build
this competitive, nationwide third pipe that will reach a minimum
of 95 percent of the U.S. population, all without taking any monies
from the Universal Service’s funds.

Today, perhaps the greatest impediment to our Nation’s digital
future is the sad fact that the U.S. broadband market is a duopoly
that limits consumer choice and discourages price competition. This
is not a statement that I am making of my own accord. In fact,
both the GAO and the Congressional Research Service reported
this very same fact to Congress last year. Likewise, the FCC’s an-
nual status report on broadband Internet access shows that incum-
bent phone and cable operators have a 95 percent market share in
the broadband market.

Without a doubt, U.S. broadband consumers are starving for
services and prices like those that M2Z will bring to the market-
place. As you know, spectrum is a critical, if not the only, means
for new, nationwide, broadband players, like M2Z, to enter the
market and create the vibrant competition that is needed to close
the broadband divide today. M2Z wants to recognize and thank
Congress for having the wisdom and the vision to mandate trans-
parent and timely procedures that invite innovative entrepreneurs
like us to remedy this problem. Congress has done so by empower-
ing the FCC with numerous statutory tools that facilitate the goal
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of providing universal and affordable broadband access to the
American public.

The FCC can use its statutory tools for authority found in section
7, section 10, section 309, and section 706 to immediately act on
M2Z’s license application. The FCC has already acted wisely by es-
tablishing a full and complete record on the merits of the M2Z li-
cense application. The FCC record contains uncontested economic
analysis as well as the support of thousands of citizens and Gov-
ernment officials from nearly every part of America who are in
overwhelming support of M2Z’s use of the spectrum. That support
is based on M2Zs transparent and vigorous public interest commit-
ments and I am proud to say the character of its principles. Never-
theless, but for Congress’s vision, M2Z would not have the means
or the incentive to forward its innovative plans to the FCC, and,
most importantly, to the American public.

In closing, the M2Z team has the technology, has the capital, has
the energy, and the overwhelming public support to make
Congress’s call for a broadband future for all Americans a reality.
M2Z has made explicit and enforceable commitments that will sig-
nificantly advance the public interest. There is no reason to wait
any longer in granting M2Z’s license to provide a free, fast, and
family-friendly broadband network to all Americans.

So I thank you very much for asking me to speak here today, and
I look forward to answering your questions.

[The prepared statement of Mr. Muleta appears at the conclusion
of the hearing.]

Mr. MARKEY. Thank you, Mr. Muleta.

Ms. Spencer.

STATEMENT OF SHELLEY SPENCER, PRESIDENT, WIREFREE
PARTMERS, LLC

Ms. SPENCER. Thank you, Chairman Markey, Ranking Member
Upton, and members of the committee.

I am pleased to participate today and reflect the perspective of
a small business that has participated over 10 years in spectrum
auctions.

[Slide shown]

As you can see from this panel, innovation often comes from the
small, new entrants that are seeking to create new jobs, create op-
portunity, and use spectrum in a wise way.

Small businesses like mine are at the forefront of bringing inno-
vation and new services.

Based on our decades of experience in participating in spectrum
auctions as a small business, we have three recommendations for
spectrum policy that are important to keep in mind for the 700-
megahertz auction.

First, bidding credits have proven critical for small business par-
ticipation. Bidding credits allow small businesses to accommodate
for their difficulty in accessing capital and compete against large
incumbents who also come to the auction.

Second, less Government regulation versus more once we acquire
the spectrum and start to run our businesses are important. Inno-
vation takes different forms at different stages of a company’s life,
and without the ability to have a flexible business plan and adapt
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to the changing market conditions, small businesses will not be
successful in the use of their spectrum.

Third, we need adequate and sufficient advanced notice of auc-
tion rules. We are close to May, and this auction, as has been
pointed out today, is supposed to start in January. Small busi-
nesses typically need 6 to 12 months to begin to raise capital,
which we have raised from Sand Hill Road, as well, and we are
closely becoming very close to the close of that window to have an
adequate chance to participate.

As has been pointed out this morning, small businesses were con-
cerned when the FCC was granted auction authority. Specifically,
Congress recognized that the FCC must design auction rules so
that small businesses and businesses owned by women, such as
myself, and minorities, have an adequate opportunity to provide
spectrum-based services.

To implement this mandate, the FCC established the Designated
Entity Program, which has been used over the past 10 years in
many different forms. My company’s experience in bidding on spec-
trum provides an interesting reflection on how that program has
worked.

In each auction we have participated in, we have taken a dis-
ciplined, business approach. And the first large PCS auction in
1996 for small businesses, we left that auction, and we sent our
$20 million back to Sand Hill Road, others did the same, because
we didn’t want to bid outrageous prices and experience business
failure.

In subsequent auctions, where we did purchase spectrum, we al-
ways honored our commitment to pay in full for those licenses.

In the late 1990s, we created a company that built a network in
the southeastern United States from the ground up, creating over
200 new jobs, bringing new competition to the market, and creating
a financing standard that allowed other companies to follow behind
us. Significantly, those companies were also start-up companies.

Most recently, we raised over $150 million of our own equity and
debt to fund the purchase of 16 licenses. We are currently rolling
out a network on half of that spectrum that we need for our busi-
ness, and the other half we are leasing to Sprint Nextel.

Significantly, despite our success, the last auction of AWS spec-
trum shows that small businesses are not faring well under the
current auction rules. The auction results also show that small
businesses are not acquiring spectrum at the same degree that
they participate in the U.S. economy.

According to the last auction results, small businesses by reve-
nue, value, or designated entities won only 4 percent of the licenses
auctioned in that auction. We hope that will not be repeated in the
auction to start in January.

According to SBA, small businesses fuel economic growth in our
country. Small businesses generate 60 to 80 percent of all the new
jobs in the United States. We are responsible for 45 percent of the
private payroll. Small businesses receive 13 to 14 percent or more
patents than large patenting firms, showing we are leaders in inno-
vation. And women, such as myself, own 6.5 million businesses in
the United States, generating over $940 billion in revenues and
employing 7.1 million workers.
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In wireless, it takes a lot of money to be a small business. The
AWS auction raised $13 billion. T-Mobile spent over $4 billion. The
10 MHz license in Boston sold for $30 million. Pittsburgh was $10
million. And Detroit cost $50 million for a single, 10-MHz license.
Not surprisingly, none of these licenses were won by small busi-
nesses.

Our experience in starting a wireless company leads us to our
second recommendation: less Government regulation of ongoing
business operations versus more is better for small business suc-
cess.

While we applaud FCC efforts to ensure that ownership and con-
trol truly rest with small business entrepreneurs, regulations be-
yond these standards stifle innovation and the ability to raise cap-
ital. Streamlined regulation is also consistent with section 257 of
the Act, where Congress asked the FCC to report on any regula-
tions that could eliminate market entry barriers.

Finally, we need adequate notice of auction and service rules.

The statute expressly requires that adequate notice be given to
bidders so they have time to develop a business plan. I regret to
inform you that that opportunity is quickly slipping away.

Thank you.

[The prepared statement of Ms. Spencer appears at the conclu-
sion of the hearing.]

Mr. MARKEY. I thank the gentlelady very much.

And now we turn to Mr. Meena. Welcome.

STATEMENT OF VICTOR “HU” MEENA, JR., PRESIDENT,
CELLULARSOUTH, INC., JACKSON, MS

Mr. MEENA. Thank you for providing this opportunity to let me
testify.

CellularSouth serves all of Mississippi and portions of four other
southeastern States. Most of the areas we serve are rural areas,
and it is critically important that the future of wireless services in-
clude rural customers.

In many ways, this hearing could not come at a more crucial
time. The FCC is preparing to auction the last block of spectrum
suitable for providing wireless services to rural areas. And it is con-
sidering dramatic changes to the Universal Service Fund. It is im-
portant to note that these two topics are not separate, and the
issues are closely linked. Decisions regarding the 700-MHz auction
and USF will determine the future of broadband services in rural
America.

Because of its physical characteristics, 700 MHz offers the last
realistic chance to provide broadband to rural areas. Lower-fre-
quency spectrum, such as 700 MHz, travels farther than the higher
frequency spectrum, making it ideal for serving rural areas. By
contrast, spectrum in the higher frequency ranges is abundant and
well-suited for serving urban areas.

Today, there is a digital divide in our country. This is particu-
larly true in rural America. The United States ranks 15th in the
world in broadband penetration, due, in part, to the large rural
areas in the United States that don’t have broadband access.
Wireline networks have not filled this need, and broadband access
via satellite remains prohibitively expensive.
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The upcoming 700-MHz auction promises wireless carriers a
method of delivering broadband to unserved areas, while USF sup-
port offers the means to provide the service. The Universal Service
system is already in place to aid in providing services to rural and
high-cost areas, and rulemakings should allow, or even require,
carriers to use these funds to deliver these services to rural Amer-
ica.

In the upcoming 700-MHz auction, carriers should be committed
to serving all customers with the spectrum they acquire. FCC
Chairman Kevin Martin recognized the importance of 700 MHz to
rural America in his testimony before this subcommittee earlier
this year when he stated that the FCC “should consider policies to
make sure that people are actually building out and utilizing the
spectrum they are purchasing in geographic areas.” We agree with
the chairman. Because CellularSouth is serious about, and firmly
committed to, continuing to deliver advanced services to rural
areas, we support strong geographic build-out rules. This can and
should be done, and it is the only way that rural America will be
built out with 700 MHz.

In the 2006 AWS spectrum auction, the FCC used a well-bal-
anced mix of small-, medium-, and large-sized licenses, which al-
lowed numerous carriers to participate. The success of that auction
was due to the significant opportunities available to small- and
mid-sized carriers.

Recent reports are that the proposed 700-MHz band plan is not
even close to the band plan utilized for the AWS auction where
over half the spectrum was licensed on either a CMA or EA basis.

In order to provide small- and mid-sized carriers an opportunity
to acquire 700 MHz, there must be at least three blocks of spec-
trum designated as small CMA licenses or medium-sized EA li-
censes. And each of these blocks must contain at least 10 MHz of
paired spectrum. If the FCC does not have multiple small and me-
dium blocks, all regional carriers will be forced to compete against
each other in one or two blocks of spectrum, while the large car-
riers and others will have the very large spectrum blocks to them-
selves.

We support Frontline’s proposal, because it addresses crucial
public safety needs and also provides opportunities for regional car-
riers, like CellularSouth, to provide nationwide broadband services
to our customers when they leave our network. The FCC currently
has no rule in place that requires wireless carriers to cooperate
with one another through roaming agreements to provide cus-
tomers with automatic access to advanced wireless services when
they travel outside the area served by their home wireless carriers.
The Frontline proposal addresses this important issue.

As you can see, this is an important time for the wireless indus-
try and for the future of telecommunications. Decisions made over
the coming weeks may determine whether we succeed in connect-
ing our entire country through a comprehensive broadband wireless
network.

Thank you, again, for the opportunity to be here today.

[The prepared statement Mr. Meena appears at the conclusion of
the hearing.]

Mr. MARKEY. We thank you, Mr. Meena, very much.
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At 11 o’clock today, there is a Holocaust remembrance event, and
I think it would be appropriate for this subcommittee to pause at
this point for a minute to reflect upon the Holocaust, but also to
remember in our prayers the families and the victims from Virginia
Tech. So let us just pause here for a moment.

[Moment of silence observed.]

Let us now turn to you, Mr. West. We welcome you. Please begin
your testimony.

STATEMENT OF BARRY WEST, CHIEF TECHNOLOGY OFFICER,
SPRINT NEXTEL CORPORATION

Mr. WEST. Good morning, Chairman Markey, Ranking Member
Upton, and members of the subcommittee.

I recently became a U.S. citizen, a country that I am very pas-
sionate about, and I am honored to testify before you today on a
tOIiiC that I am also passionate about: the future of wireless tech-
nology.

I head a division at Sprint that has a task no less than launching
a service to revolutionize communications. Our vision coincides
with the increasing prevalence of two powerful forces: the Internet
and mobility. We plan to mobilize the Internet.

Sprint Nextel is using its 2.5-gigahertz spectrum to build a 4G
nationwide broadband mobile network. This transformational tech-
nology is designed to offer consumers and business customers fast-
er speeds, lower costs, greater convenience, and enhanced multi-
media quality using WiMAX-enabled devices.

With our new network and its speeds of 2 to 4 megabits per sec-
ond, four times faster than today’s best wireless networks, you will
be able to send photos wirelessly from your digital camera to a
printer, share content you have created wherever there is Internet
access, enjoy high-quality videoconferencing from your laptop, and
do business anywhere.

With our new service, you will be able to have a more rewarding
conversation with full motion video. With my grandchildren in the
UK, I have four wonderful grandchildren, I look forward to the day
when my daughter can take a video camera with her and a laptop
PC and granddad can “be there” when my granddaughter takes her
first ballet lessons. That can be a reality.

We are bringing this vision to life. By the end of next year, we
expect to reach 100 million Americans with our new network. Once
in place, our service will enable customers to obtain business infor-
mation and personal entertainment easily and inexpensively in
ways in which one day we will wonder how we lived without, just
as we do mobile voice today.

But our mobility broadband services and the broadband services
of others face a significant impediment in the United States. That
impediment is the market failure of last-mile special access connec-
tion.

Sprint Nextel, like other providers, is heavily dependent on
Verizon and the new AT&T to provide last-mile special access serv-
ices. At 99 percent of our cell sites in their territories, we find that
either Verizon or the new AT&T is the only choice to connect our
sites back to our network. Sprint Nextel would very much prefer
to have the option to obtain these dedicated special access circuits



219

from someone other than the parents of our largest competitors. In-
deed, the GAO recently concluded that there are significant bar-
riers to competition for the BOC’s special access.

In an industry with an FCC-authorized rate of return of 11.25
percent, Verizon reported a 51-percent rate of return, and AT&T
reported 100-percent rate of return on special access for 2006.
These returns were not a 1-year aberration. Special access rates of
return have grown steadily.

Special access will become even more critical as the capacity
needs explode to support the broadband services that this sub-
committee is committed to encouraging.

Congress needs to mandate the FCC impose a price discipline
that the marketplace has failed to provide. Failure to reduce spe-
cial access rates will impede broadband development and competi-
tion in the United States.

The FCC also has before it a number of complex policy decisions
in the 700-MHz spectrum band. It is critical for public safety com-
munications that the FCC not cobble together a hasty hash of rules
for this spectrum. Also, if the FCC is interested in allowing com-
mercial and public safety entities to use spectrum jointly, it should
consider joint use in other spectrum outside of 700.

America has the opportunity to foster a revolutionary change in
telecommunications with the marriage of the Internet and mobility
in wireless broadband. Sprint Nextel is building the most advanced
wireless network ever, and we are doing it now. We have the tech-
nology and the know-how, and you can help bring broadband to
America faster by fixing this critical marketplace failure.

Thank you.

[The prepared statement of Mr. West appears at the conclusion
of the hearing.]

Mr. MARKEY. Thank you, Mr. West, very much.

And now we turn to you, Mrs. Obuchowski. Welcome back to the
committee.

STATEMENT OF JANICE OBUCHOWSKI, CHAIRMAN,
FRONTLINE WIRELESS, WASHINGTON, DC

Mrs. OBUCHOWSKI. After 18 years, still talking about spectrum.

Mr. MARKEY. Welcome back.

Mrs. OBUCHOWSKI. Thank you.

Mr. Chairman, Ranking Member Upton, members of the commit-
tee, thank you for welcoming me back and welcoming Frontline.

Due to your hard work and your vision, the hard work of this
Congress, and ultimately, the consent of the President of the
United States, our country is about to embark on something vir-
tually unprecedented, a mandatory, mandated, technology transi-
tion.

As a result, we are asking many of our citizens, often among the
poorer, and some of whom are quite old, to part with their old tele-
vision sets, to buy a subsidized converter box, and to free the radio
waves for a higher and better purpose.

This is a good decision, but it causes all of us to reflect that these
airwaves are a public good. Going digital in the United States
should answer many of the problems of public safety. Going digital
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in the United States wireless industry should open access for great-
er innovation and leadership moving forward.

Failure is not an option. We must ensure that the radio spectrum
adequately serves those first responders, who, in turn, serve all of
us. This is why this real estate, the product of this seismic tech-
nology shift affecting many, not be predestined to control by an en-
trenched few.

OBRA 93, the legislative vehicle that launched this program, to
which you eluded, Mr. Chairman, envisioned this result when it di-
rected the FCC to rely on spectrum auctions to promote competi-
tion in licensing new spectrum-based services.

Frontline has put forward a proposal that would achieve common
ground, we hope. We build upon the sound work in the FCC’s 9th
NPRM to bring a public/private partnership approach to solve this
chronic problem of public safety interoperability.

By leveraging private-sector investment to yield public safety
benefits, Frontline’s proposal is a bipartisan effort to put these be-
liefs into action. Frontline was formed by former FCC Chairman
Reed Hundt; Haynes Griffin of Pioneer Cellular; Jim Barksdale, a
high-tech pioneer and a leader of the Gulf Coast renewal post-
Katrina; and Ron Shriram and John Doerr, two legendary Silicon
Valley entrepreneurs and investors, together with myself.

We propose that 10 MHz of the airwaves be designated to meet
public safety’s needs and to promote competition and innovation
after the auction. Public safety will get a free nationwide build-out
of its spectrum, as well as increased spectrum access. This plan de-
livers nationwide interoperability, a goal which public safety has
not otherwise been given the resources to achieve on its own.

The unique propagation characteristics of 700 MHz makes this
the most important auction ever held. The FCC has a once-in-a-
generation opportunity to write rules of the road for the use and
auction of these airwaves that provides advanced tools for first re-
sponders and also innovative choices for consumers.

We believe that robust auctions should promote competition. We
do not believe that these auctions ultimately are destined for
warehousing of spectrum or increased dominance and stifling of
competition and innovation. Frontline’s proposal would open the
spectrum to a cross-section of competitors, from technology
innovators to rural entrepreneurs and optimize Government reve-
nues. To maximize competition for the spectrum for diverse bid-
ders, the small business credit should be available for this slice of
spectrum, as it is for other spectrum.

An urgent problem we face is a rapidly-consolidating wireless
market. In its most recent competition report, the FCC found that
the wireless market was heavily concentrated. The wireless mar-
ket’s concentration index stands at roughly 2,700. The Department
of Justice considers an index over 1,800 to be highly concentrated.
This index is growing higher, having increased by 250 points over
the past year.

Finally, Frontline’s plan would promote innovation by proposing
open-access requirements on this limited slice of spectrum, which
would be open to any choice of equipment selected by public safety
agencies, individual device users, and different retail service pro-
viders.
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That is why the stakes are so high. We need to ensure that the
next market shift in technology advance to emerge from the back-
yard of a curious child, comes from an American child, in an Amer-
i;:an garage, and can find its way directly into the American mar-

et.

The stakes are so high because we need to make sure that the
public radio spectrum adequately serves those who respond first to
local, regional, or national trauma. To those people who cynically
call this a “spectrum game,” let them look at the people of the Gulf
area after Katrina or New York City after 9/11, and you will realize
that this is no game. The Commission is at a crossroads in spec-
trum auctions, and this committee should give it guidance. It can
use the spectrum auctions to provide public safety and open access.

Thank you very much.

[The prepared statement of Mrs. Obuchowski appears at the con-
clusion of the hearing.]

Mr. MARKEY. Thank you, Mrs. Obuchowski, very much.

And now, our final witness, Mr. Gallagher. Please begin when
you feel ready.

STATEMENT OF MICHAEL D. GALLAGHER, PARTNER, PERKINS
COIE

Mr. GALLAGHER. Thank you, Chairman Markey, Ranking Mem-
ber Upton, and the other members of this great committee.

It is an honor to be testifying before the committee where I start-
ed my policy career 12 years ago working on wireless, Internet, and
technology issues for Congressman White.

I also had the privilege of working closely with this committee
during my 4 years at NTIA, where we collaborated on a number
of spectrum policy successes, including the authorization of ultra
wideband technology; finding the spectrum for 3G that was re-
cently auctioned at the AWS auction; passing the Commercial
Spectrum Enhancement Act, which is the foundation for the reloca-
tion of a billion dollars of Federal systems; and the successful auc-
tion that was just concluded, doubling the amount of spectrum for
Wi-Fi at 5 gigahertz, opening up the 70, 80, and 90 gigahertz
bands for commercial use, and standing firm on behalf of innova-
tion and private-sector leadership as the guidepost for the future
of the Internet, rather than turning it over to an international bu-
reaucracy.

Today, I am pleased to share my views on the importance of
spectrum policy and wireless technologies in our economy today
and the fabulous devices and services that lie ahead.

Spectrum is, indeed, the “rocket fuel” of the next wave of techno-
logical innovation. The rapidly-declining cost of computing power
and computing memory, coupled with worldwide economies of scope
and scale and the provision of network equipment, fused with the
availability of capital and limited regulation, have delivered us to
a communications renaissance.

Our Nation’s broadband networks are many, growing, competi-
tive, and an integral part of our economy and the fabric of our daily
lives. We enjoy investments in cable, DSL, fiber, licensed and unli-
censed platforms, and the services offered on those platforms are
developed, launched, and consumed at breathtaking speed. Things
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like Google, Slingbox, TiVo, iPods, YouTube, high-definition DVRs,
and now iPhones, Twitter, and Second Life are now launched in a
period of months and receive vast consumer acceptance in a matter
of days. And spectrum is the resource that gives untethered life to
all of them and those applications that lie ahead.

Convergence is truly at hand, whether it is on the high-definition
plasma screens in this room, on the VoIP phone on your desk, on
your video iPod, and in the broadband-enabled MP3 player camera
television in your hand that we curiously still call the “cell phone.”

In 1993, this committee gave the FCC auction authority for the
first time. Those PCS auctions gave rise to much of the success of
the industry today. The auction rules were clear, market-based,
and easily understood, and the market responded to the benefit of
the American consumer and the U.S. Treasury. Since that time, the
industry has flourished and delivered outstanding value to Amer-
ican families and businesses. In 1993, the industry had 16 million
customers. Today, it enjoys over 230 million. It employed 30,000
Americans. Today, it employs nearly 200,000. Minutes of use in
1993 were measured in the tens of millions, and today stand at 2
trillion. The average bill, interestingly, in 1993, was $61.50. It has
declined now to $50.

The committee built on that success with the recently-concluded
AWS auction. That auction delivered $14 billion to the U.S. Treas-
ury and is paying for $1 billion in new radio systems for key Fed-
eral Government missions. In addition, that market-based auction
has given rise to yet another potential competitor, the cable compa-
ISlieS, who purchased licenses reaching virtually the entire United

tates.

Of course, the committee should keep a watchful eye on the Gov-
ernment’s process in clearing that spectrum and delivering the full
use of it to the spectrum winners as soon as possible.

What lies ahead is also exciting. We have four nationwide, well-
resourced, well-capitalized competitors. Plus, WiMAX and new
competitors, like Clearwire, are on the horizon.

Technology evolution paths are also clear, economical, and ro-
bust. HSPA to LTE, CDMA Rev A to Rev C, and enhanced WiMAX,
all promise the potential of 100 megabits per second to your hand.
What is needed is the availability of spectrum.

Unfortunately, our policy record is not perfect. The FCC strayed
from clear, transparent, and market-based principles where the en-
tity who valued the spectrum the most paid for it, and those de-
tours cost the American public greatly. The C block and NextWave
experience should not be repeated.

The issue before the committee today is the leadership to provide
in the upcoming 700-MHz auction. I believe the country will be
best served if we move forward with the auction as soon as pos-
sible, we follow the successful precedent of the PCS and AWS auc-
tions, and deliver the historic endowment of 24 MHz for public
safety, but only for truly modern communications systems. My col-
league and former Assistant Secretary, Larry Irving, and I pub-
lished a roadmap for accomplishing just that.

So we should complete the DTV transition. We are committed to
it, as a country. Let us reap the benefits.

And again, I thank you and look forward to your questions.
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[The prepared statement of Mr. Gallagher appears at the conclu-
sion of the hearing.]

Mr. MARKEY. Thank you, Mr. Gallagher, very much. And thank
you for mentioning Larry Irving’s name so we can have a seamless
transition. The first Bush administration all the way through the
last one at NTIA.

Now, let us turn to the subcommittee members for questions.

The Chair will recognize himself and turn to you, Mr. West, first.

I am very enthusiastic about your fourth-generation wireless
strategy. What impact has wireline consolidation had on your plan
and your ability to be able to deploy? How has the consolidation of
the wireline industry affected your ability, as a wireless company,
to 1loe a‘lole to, in an affordable and pragmatic way, deploy your tech-
nology?

Mr. WEST. Thank you for the question you have, Mr. Chairman.

The wireline is an important part of any wireless business, be-
cause the radio signals go from your handheld device to a tower.
But from there, to get to the switching centers and the points of
presence for the Internet, they have to generally travel over fixed-
line services. So the recent combination of some of the larger Bell
Operating Companies into the new AT&T, the FCC did actually
provide a standstill on special access pricing. But really, it has
done nothing to improve the prices of those services. And the net
effect of that is that monies that would have gone into more ag-
gressively rolling out the radio technology is now going to be spent
with our competitors in providing those services.

Mr. MARKEY. OK. Thank you.

Mrs. Obuchowski, Mr. Muleta, you each have intriguing propos-
als as to how the new spectrum should be used. You are proposing
a free broadband service that you would provide, Mr. Muleta. You,
Mrs. Obuchowski, are promising a build-out of a national public
safety network. You each, however, are using an open access
wholesale strategy as part of your plan as well. Could you talk
about that model and what you think, that is what that open ac-
cess wholesale model offers as a new competitive strategy in the
wireless marketplace?

Mr. MULETA. I will defer to Mrs. Obuchowski.

Mrs. OBucHOWSKI. Well, thank you very much.

We appreciate that wireless is increasingly a nationwide gain.
When I got going in cellular, you could have a regional carrier, and
you would know that if you were leaving that region, you might not
have full coverage, but that was OK, because you had a discounted
plan. But increasingly, it is a nationwide gain.

So, it is important to new entrants, be they new device manufac-
turers, access manufacturers. And it is also important for rural
America that they have access on fair and even-handed conditions
to a nationwide network. So, we see our network limited, indeed,
in terms of spectrum capacity, because it would be 10 MHz, or who-
ever wins this spectrum:

Mr. MARKEY. What happens if your strategy doesn’t pan out,
commercially? What happens to the spectrum then? What do you
envision happening?

Mrs. OBUCHOWSKI. I want to allude to a red herring from Mr.
Gallagher. There is no aspect of not panning out, financially. There
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is no longer incentive payments or delayed payment. So in terms
of the financial commitments, those will be made right up front.

But, second, in terms of the vision, we believe, because this is the
last and best spectrum coming online, that it is critical that the
FCC require aggressive build-out criteria. And those criteria would
be applicable to us, or anyone else, and the FCC has the same en-
forcement authority over any carrier that

Mr. MARKEY. OK. So, your argument is now it is cash up front,
not at the back end.

Mrs. OBUCHOWSKI. Absolutely.

Mr. MARKEY. You have paid for it. If it doesn’t pan out, you have
assumed a risk.

Let us go to you, Mr. Muleta. Could you go through your whole-
sale strategy?

Mr. MULETA. Our wholesale strategy is really focused on the fact
that in 2005, the FCC made a seminal decision about deregulating
broadband services, that is fiber, DSL, and cable broadband and
not requiring unbundled access. That has created a tremendous
amount of demand in the marketplace for people that already have
existing subscriber relationships to partner with somebody who can
deliver the heart of the broadband bundle. And so we believe that
our model, which is a pure IP-platform that is very focused on de-
livering data services, that would be a component of bundles for
rural carriers, for potentially satellite and other carriers. So, the
fundamental thing that we are focused on is making sure that our
partners have a way of integrating our services to deliver a total
bundle of services into the marketplace. So, that is how our model
works. It is focused on pricing of the services and on the technical
details that allow integration of this.

Mr. MARKEY. OK. Thank you. My time has expired.

Let me turn and recognize the gentleman from Michigan, Mr.
Upton.

Mr. UpTON. Well, thank you, Mr. Chairman.

I want to come back to this Frontline proposal. And Mr. Galla-
gher, welcome back, first of all. I am glad that you cited your
friend, our friend, Larry Irving, as well; the two of you have writ-
ten on some public safety spectrum issues, and I understand,
though I have not read them, I am told, that they are quite good,
and I look forward to taking it with me on my next Northwest
flight back to Michigan.

I have a question. Can’t public safety negotiate with the winner
of the auction? Is there anything to prevent that from happening,
or with any spectrum holder, for the build-out of a public safety
network in exchange for the shared use of the public safety spec-
trun})? I mean, isn’t that one of the conditions that we would ex-
pect?

Mr. GALLAGHER. Thank you, Mr. Upton, and you should be able
to read the entire thing before the plane takes off. Larry and I both
have a short attention span, so we were very concise on how we
wrote the paper.

My way to respond to the question is that is the best way for
public safety to get what it wants as opposed to what others might
dictate to it. We can go forward. We can have this auction. Auc-
tions are proven to work. The track record with the PCS auctions,
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with the most recent AWS auction, show that that is the best
mechanism to transfer the spectrum to where it is going to be used
immediately. These other things that we do that hamper, hinder,
or otherwise make the spectrum less attractive, are risky. Public
safety, then, is in a position to say, “We have our own resources,”
this 24 MHz that is from Congress. And they are in the position
to come together and then to negotiate with whoever might want
to provide them capacity on an overflow basis or a pre-empted
basis.

Mr. UpTON. Because if we somehow rig the auction and it goes
wrong, who is to say that the public safety folks would be able to
negotiate with someone or be in support of what is ultimately
there. Is that not right?

Mr. GALLAGHER. Well, you raise a very good point, because there
are at least two impacts if something goes wrong. One is certainly
the impact to public safety. Encumbering their resource in this way
and then not delivering on the promise would be a failure of a na-
tional level that we cannot afford. And so, allowing a risky venture
to take this and experiment to go forward is not the right path, as
has been proposed, and in addition, you would be encumbering the
other 10 MHz of the commercial spectrum that then would be tied
up in the same problem or set of issues. And as we know, it takes
us a long time, as a country, to unwind those.

Mr. UpTON. Now, how is Frontline’s proposal consistent with sec-
tion 337 of the statute?

Mr. GALLAGHER. I think that there are questions that you can
raise. It is a legality under 337. And the concern that that raises
in my mind is that could lead to a delay in the auction or a delay
in receipt of the spectrum in the marketplace that could sidetrack
our march forward and the conversion to digital television.

Mr. UprON. That has been one of my points as I have sat down
with the FCC folks, and it is very important that this timeline stay
consistent with what we ask, because, in fact, it would delay the
transition to digital, delay the receipts, delay the NTIA being able
to process the applications for first responders for the billion-dollar
fund and also impact the converter box, something I know all of us
here are very concerned about, particularly with the hearing that
we had a couple weeks ago.

I asked, in my opening statement, for you all to think about, in
light of the Virginia Tech tragedy earlier this week, how we might
be able to use the wireless technology more efficiently to commu-
nicate with large groups of folks, whether they be students or em-
ployees, whatever the situation might be. And in talking to a cou-
ple of our former House staff people, Billy Pitts, who I think many
of you know, and some of the different proposals that are out there,
it seems as though we are capable of having a system that, in fact,
could warn students or large groups of folks of the pending disaster
and take some caution. And I know many of us who have college
students. It is kids and others, we hear this news, and we just
wonder how we could prevent it from ever happening again. And
I just wonder if any of you want to comment on something like
that, Mr. Muleta, and maybe go down.

Mr. MULETA. Congressman Upton, I think that is a very impor-
tant question. And I think I harken back to, actually, Katrina,
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where we learned the lesson of having vast communities that are
dislocated from the communications systems, and not just students,
but other folks, who can’t afford to get that. And when you asked
the question originally, you mentioned that we had three models of
how we can communicate: free over the air television and radio, the
cellular system, and the traditional public telephone switched sys-
tem. And I think one of the things that when the M2Z team got
together, one of our goals has been, actually, to make sure that
there are lots of affordable devices and free services available, simi-
lar to television, but on two-way interactive so you can send a mes-
sage and get the message back and by making cheap devices, IP
platforms available, and having a free nonrecurring service. You
mentioned that there would be a $2 message per user.

Mr. UPTON. Per year as well.

Mr. MULETA. Per year. And I think, based on my experience, that
is actually a very important point, and those services are overlay
services on top. But what we have to remember is that even if you
assume the great success of wireless, there are still about 70 mil-
lion people today that are not connected to the cellular system that
would not benefit from that.

Mr. UpTON. And I know my time is expiring, but just to get to
Mr. West and Mr. Meena, a response.

Mr. MARKEY. That is all right.

Mr. UprON. It was the BlackBerries that we were able to get
after 9/11, because we could not communicate with our old-fash-
ioned beepers.

Mr. MEENA. One technology that should not be overlooked is text
messaging. Text messaging is a low-bandwidth product that allows
us to communicate with multiple users in a matter of seconds. We
are already in talks at the University of Mississippi and Mis-
sissippi State University about such a warning system. And we feel
like that is a great technology for those types of applications.

Mr. MARKEY. OK. The gentleman’s time has expired.

The Chair recognizes the gentlelady from California, Ms. Eshoo.

Ms. EsHOO. OK. Thank you, Mr. Chairman.

First off, I want to compliment you and the work that you did
with the minority to put this panel together. This has really been,
I think, one of the most effective panels of witnesses since I have
been on this subcommittee. I mean, and the way you presented
your testimony, I think, has been helpful to all of us, so thank you,
Mr. Chairman, and thank you to all the witnesses.

I would like to start out with Ms. Spencer and Mr. Meena first.
I pointed out in my opening statement that I was able to add an
amendment to the committee bill that reiterated the FCC’s respon-
sibility to promote spectrum policies that encourage the deploy-
ment of new technologies, economic opportunity, and competition.
And I think that it was mentioned during the course of the testi-
mony this morning that recent auctions have been less than suc-
cessful in this regard. The recent AWS auction resulted in only 4
percent of the licenses being awarded to small businesses. This is
troubling to me. I don’t have anything against the big guys. I am
glad that they have grown and have been successful. But they
didn’t start out big. They started out small. Somehow there were
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the atmospherics that were there so that they could compete and
grow. And we have to keep assuring that.

So my broad question to the two of you is how can we actually
ensure that the results of the 700-MHz auction produce better re-
sults and really fulfill the Commission’s statutory mandate? And if
you could be succinct in the recommendations that you make to us.
If you were going to list the top three things or four things or two
things, what would they be?

Mr. WEST. OK. One thing, to speak to the AWS auction, one of
the reasons that they may not have had as great a success is that
that particular spectrum is an upper-band frequency that works
better in metropolitan areas.

Ms. EsHOO. I see.

Mr. MEENA Most smaller companies, and we have actually grown
from a tier three company to a tier two, so we're a small- to mid-
sized company, but most companies that focus on rural areas are
highly interested in and have utilized spectrum in the lower band
to deliver services to rural areas. That is what is so important
about the 700-MHz auction is that that is the perfect spectrum for
us to deliver advanced services to wireless areas, so

Ms. EsHOO. Thank you. Can we go to Ms. Spencer, because I
have a limited amount of time, and I have three questions.

Ms. SPENCER. Thank you. I think I have a less optimistic view
of that auction. And I think what happened is we had rule changes
very shortly before that auction that specifically restricted a lot of
the business plans you hear here. Small businesses are no longer
allowed to be wholesale providers.

Nhs. EsH00. And you spoke to that about the lead-time that you
need.

Ms. SPENCER. Yes, you can’t be a wholesale provider and qualify
as a small business today, so the companies on this panel would
not be eligible for that program and their new entrants. So, I think
we saw real changes before that auction. They weren’t good for
small businesses, and they were too late, so people couldn’t raise
the money.

Ms. EsHOO. To Mr. Muleta, and again, Ms. Spencer and Mr.
Meena, but we will start with John.

I am just going to go to the question without giving much of the
background, because I think that you understand the background
better than most. Do you think it is time to reconsider the imposi-
tion of a cap on total spectrum holdings so that we do end up with
diversity and competition and the dissemination of spectrum li-
censes? Because really, what we are talking about here is what be-
longs to the public. If you buy spectrum and hold it and not use
it, I mean, it could be argued that if you buy it, I mean, you paid
for it. On the other hand, is that in the public’s interest?

Mr. MULETA. I think that is a very spot-on question. I think most
people don’t remember that between 1993 and 2003, there was ac-
tually a spectrum cap in place that prevented. For example, the
PCS auction was 120 MHz of spectrum of which two-thirds of that
was actually designated. In each market, however you want to size
up the market, two-thirds of that was for a new entrant. So what
happened between 1993 to 2003 was you basically had two incum-
bents and then four new entrants. The market is consolidated.
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There are good reasons for that and good benefits that are coming
from it, but it is very important for new entrants. So the choice,
I think, policymakers have is do you want to apply rules on merg-
ers and conditions or do you want to just force the market by allow-
ing new entrants, like ourselves and other folks at the table, to
come into the market and sort of jazz it up.

Ms. EsHOO. How long has your application been before the FCC?

Mr. MULETA. Our application has been with the FCC for 11
months and a number of days. Almost a year.

Ms. EsHOO. There you go.

Thank you, Mr. Chairman.

Mr. DoYLE [presiding]. Thank you.

The Chair now recognizes the gentleman from Illinois, Mr.
Shimkus, for 8 minutes.

Mr. SHiMKUS. Thank you, Mr. Chairman.

First question. Is the 24-MHz allocated for public safety enough
for them to do the job of interoperable communication to address
the concern highlighted on September 11 and Katrina? And as
close to a yes or no response. Maybe you want to add a little bit,
but if you would start, Mr. Muleta.

Mr. MULETA. Unfortunately, I am going to have to say maybe. It
really depends on a set of parameters that have to develop on what
the real specific demands are for public safety and that——

Mr. SHIMKUS. And who will do that?

Mr. MULETA. I think there are 40,000 public safety agencies, and
there are a number of groups that represent them, but it also re-
quires input from the Federal resources of DHS, so it is hard to say
how we can come to one set of requirements.

Mr. SHIMKUS. OK. Let me go to Ms. Spencer.

Ms. SPENCER. Public safety is a very unique issue, and I don’t
think, unfortunately, we are in the position to comment on it, be-
cause it does vary, as John points out from——

Mr. SHIMKUS. OK. Mr. Meena, that is fine.

Mr. MEENA. Yes. Yes, public safety could most certainly benefit
from 24 MHz of spectrum. That is an ample amount, but the right
rules have to be in place so that the spectrum can be used properly
to address the interoperability issues.

Mr. SHIMKUS. OK. Thank you.

Mr. West.

Mr. WEST. I believe 24 MHz is sufficient, but the real issue is
the public safety networks are built for a steady-state demand.
What happened at 9/11 and the other instances, a very heavy load
comes on those networks, and so solutions have to be built that
allow for those high demands. So a public/private partnership has
some merit.

Mr. SHIMKUS. Public/private as in needing to add to the 24 MHz
in time of national need. Is that what you are referring to? Or pub-
lic/private in ensuring that the technology within the 24 MHz is
sufficient and effectively used?

Mr. WEsT. Well, much more the form of it. It is almost impos-
sible to build for that kind of demand, and so having access to a
public network in those times can provide for

Mr. SHIMKUS. Some of these proposals here, and I agree with my
colleague, Anna Eshoo. I have been listening. I have been reading,
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because we do numerous things. I think it has been a very good
hearing, but the basic premise, I think, is 24 is enough. There are
proposals out there saying it is 24-plus, so then people want special
conditions at the auction, because they are willing to give up some,
and I think there are going to be some different views as I go
down, but that is kind of what I am getting from this hearing.

Mr. WEST. Congressman, to my point and my submission, these
are very complex things, and they really need to be thought
through before a decision is made. We have heard over and over
this is a unique opportunity. I really believe that, and it is a time
where we can actually do something very positive.

Mr. SHIMKUS. Mrs. Obuchowski?

Mrs. OBUCHOWSKI. The answer to your question is no, in a crisis
situation; yes, in all others. And to the further point you raised
about interoperability, that is also addressed by several of these
proposals. It is 5 years after September 11, and we are still talking
about individual groups, statewide grants programs. That is part
of the proposal Verizon put forward to the National Governors As-
sociation. That is not working. And that is why the public safety
community has turned to these public/private partnerships. It is in-
teresting. You have got a group of experts here, all with corporate
approaches. But the public safety community has concluded that
going through an individualized grants program isn’t going to get
us the interoperable solution that we need. And it is they who are
now leading the charge. It can be Cyren Call. It can be Frontline.
It is probably somebody entirely different who wins at the auction,
because we are proposing an auction, but overflow capacity and a
set of rules that promote interoperability is key. I mean, I repeat,
we are clearing this spectrum nationwide, forcing people to a dis-
location. And if we are so shy about putting some kind of condition
on 10 MHz of this to ensure interoperability, we have failed those
people.

Mr. SHIMKUS. It is interesting in your proposal, because you pull
out 10 that you are willing to release in a major public crisis. But
I would think that that would mean, as a consumer, that I would
get a discounted price, because it is not 100-percent coverage 100
percent of the time. So I would assume there is a discount, because
they are agreeing not to really have full access if you, then,
through the national emergency, say, free it up. So I mean, again,
that is kind of the question. And I would like to go to Mr. Galla-
gher and have him respond, and then I have got a follow-up one
for you.

Mr. GALLAGHER. Very good. Yes, I will give you an answer in 20
seconds or less. Yes, 24 MHz is a huge amount of spectrum with
today’s technologies. Today’s technologies, especially when you look
at the forward path for HSPA and for CDMA Rev-A through Rev-
C, very robust amount of spectrum that can handle a huge amount
of communications capacity.

And the final point is, remember, we view adequacy of this
amount in the context of the spectrum that public safety already
has. They are not giving that up. They get to keep that as well.
When you look at it all together, it should be enough to accomplish
their mission.
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Mr. SHIMKUS. And the NTIA is not here, but the couple years I
have sat in that position, you are the stewards of that, is that cor-
rect? I mean, in your former position, the NTIA is a steward of that
MHz spectrum.

Mr. GALLAGHER. Technically, it is the FCC that is in charge of
the public safety spectrum.

Mr. SHIMKUS. So they will set the standards on how people are
actually going to communicate. I keep thinking of the Fire Act. It
is one of the greatest programs that we have done, and it has
helped our rural firefighters, volunteer fire departments, I have
tons, to upgrade equipment and its turnout gear, its air packs, its
radios, primarily. Great program. I keep thinking about the fire
chief on vacation from Illinois, a volunteer fire department, and he
has got his radio with him. Something goes down bad in San Fran-
cisco, and that is where he is at. And he is going to volunteer. He
is a volunteer. He is a great American Midwesterner, who is going
to run to the call. Will his radio work?

Mr. GALLAGHER. More than likely not.

Mr. SHIMKUS. I mean now. Will it work later?

Mr. GALLAGHER. Well, in the future, that is the expectation is
that we would have——

Mr. SHIMKUS. Well, I know now it doesn’t.

Mr. GALLAGHER. In the future, and hopefully it is a near future,
you have a ubiquitous system where it is more like laptop PCs
work on——

Mr. SHIMKUS. And that is the 24-MHz question.

Mrs. OBUCHOWSKI. Well, and that is precisely why we cannot
walk away from this decision now, because when this spectrum is
gone, you will certainly hear the carriers telling you, “We cannot
impose these requirements retroactively. We will take you to court,
because we have bought and paid for this spectrum.”

Mr. SHIMKUS. OK. I want to make two quick points, and I appre-
ciate it, and I am sorry to cut you off. I have 20 seconds left. One
is I just wanted to talk to Mr. Muleta and just the appealing aspect
of his proposal is a free access that has decency standards. A lot
of us are involved with that, and that is free over the air. And I
wanted to throw that on the table.

And Mr. West, if you could give us some information on some of
this, and you don’t have to do it now, but there are two FCC out-
standing dockets on special access. If you could follow up with our
office, from your perspective, how that is going, I would like to get
that information.

Thank you, Mr. Chairman. I yield back.

Mr. DoYLE. Thank you.

The Chair now recognizes my friend from Michigan, Mr. Stupak,
for 5 minutes.

Mr. STUPAK. Thank you, Mr. Chairman.

Mr. Chairman, respectfully, but forcefully, I would like to say to
my colleagues, I have heard a lot of heartfelt statements over Vir-
ginia Tech today, and I think we all agree on that. But please, in
light of the lack of action by this committee and this Congress, for
the past several years, I think some of the statements ring hollow.

As smart as Members of Congress think we are, we do not know
when the next senseless act of violence will occur or a natural dis-
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aster, or, heaven forbid, another terrorist attack on our country.
We have done very little over the last 12 years to address this
issue. I will wait and see from all of the reports on Virginia Tech
what happened there, but did first responders, law enforcement,
really have interoperability available to them to talk to each other
to try to isolate the shooter? We all watched them running on TV
clips with their guns out, but could they communicate? Were they
interoperable? Wireless communications did save a lot of lives up
in Virginia, because cell phones of the wounded students could call
people who then called the hospital so they were prepared. But
could every law enforcement officer who responded from many dif-
ferent jurisdictions talk to each other on their wireless cell phone?
Maybe their jurisdiction, or maybe their partners and departments,
but no one else.

So I hope we would sort of cut the rhetoric and do the right
thing. Mrs. Obuchowski said in her statement, right at the end, the
best case scenario is that patches of public safety broadband net-
works without uniform interoperability might be constructed in
communities with the resources and the political will to do so. So
I would challenge Members of Congress that is us who must have
the leadership, not the speeches. It is up to Congress to provide the
resources and permanent funding source, and not a billion dollars,
when experts tell us it will take at least $18 billion. We beat this
so much over the last 10 years I have been on the committee. I
would hope we take some action.

So with that, Mr. Gallagher, if I may ask this question. As
former head of NTIA and someone who studied this issue, we talk
about the billion dollars we have set aside. I am encouraging NTIA
to think outside the box. I also plan on reintroducing our legisla-
tion to make the grant program permanent and fund it through the
proceeds of this auction. I would like to hear your thoughts on
what should be done with the money now and in the future.

Mr. GALLAGHER. Thank you, Mr. Stupak.

And with respect to the billion dollars that NTIA has today, it
is a significant challenge that NTIA has. It is a policy organization
that has now been called upon to distribute at least $2 billion of
the proceeds between those funds as well as the converter box pro-
gram. And the intent, I am sure, I am not running NTIA right now,
and I am sure that John, who is the Assistant Secretary, is work-
ing closely with the Secretary to make sure that they are using
their resources adequately, they are leveraging DHS capabilities
that are in place to be the arms and legs on the grant program.
It is critical that this billion dollars be a catalyst for the 21st cen-
tury communications systems that public safety should be using
and not simply enabling

Mr. STuPAK. Where are the rest of the resources going to come
from? That is a billion-dollar catalyst. How do we get the other $17
billion that we need?

Mr. GALLAGHER. Yes, looking to the future. I believe, once Con-
gress and the States, who, by the way, spend a lot more money on
this than Congress does, it, up until recently, was a completely
State responsibility. Now, we Federalized the mission somewhat.
The funding sources are going to have to be Federalized as well.
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But Congress will be more willing to fund those activities when
they see they work, when there is actual demonstrations.

Mr. STUPAK. Why not make the proceeds from this spectrum auc-
tion, which will more than cover the cost of interoperability, if we
are really serious about it?

Mr. GALLAGHER. Larry Irving and I have had good discussions
about funding ideas, and we will be submitting those shortly.

Mr. STUPAK. Because interoperability, we can’t leave to the
whims of congressional appropriation, with all due respect to ap-
propriators. It shouldn’t be left to the whims of it. We have to do
this. I mean, 9/11, Hurricane Rita, Katrina, now this.

So Mrs. Obuchowski is raising her hand to go ahead.

Mrs. OBUCHOWSKI. I was just going to comment that, again, 5
years into this process, we can’t be hoping for further appropria-
tions, hoping. Even Verizon and its proposal to the Governors Asso-
ciation, was giving the numbers for purely the local part of the de-
ployment at $13 to $19 billion, total deployment costs of $35 billion
to $61 billion and suggesting, if public safety used its infrastruc-
ture, that might be somewhat discounted. That was that approach.
But those are the appropriated funds, if it is going to be subject
to appropriations. That is a hope that I don’t really believe is real-
istic in the relevant timeframe.

Mr. StuPAK. Well, let me cut you off.

Mrs. OBUCHOWSKI. And that is why public safety has turned to
these partnerships.

Mr. STUPAK. Mr. Muleta, in your plan, you mentioned 95 percent
of the country will be covered. I am the 5 percent that never gets
covered, plus I am a border community, I mentioned in my opening
statement. How do we do the 5 percent, and when will you do the
last 5 percent?

Mr. MULETA. We believe the 5 percent, as Mr. West explained,
problem comes from the fact that the telephone network only
reaches 94.6 percent of the population, and so the minimum
threshold for us is to reach 95 percent. We plan to be there by
working with rural carriers who need a data-roaming partner na-
tionwide. So one of the appeals of our plan to rural carriers is the
fact that they have, as Congressman Shimkus noted, when you go
to San Francisco from a rural town, you still need connectivity and
you need a national partner. So we hope, by working with them
and getting the telephone infrastructure going out there, that is
another important reason why we don’t want to take from the Uni-
versal Service Fund, because those monies could be used to build
to that last 5 percent. That is really what Congress wants to hap-
pen.

Mr. DoYLE. The gentleman’s time has expired.

Mr. StUPAK. Thank you, Mr. Chairman.

Mr. DoYLE. The Chair now recognizes the gentleman from Mis-
sissippi, Mr. Pickering, for 5 minutes.

Mr. PICcKERING. Thank you, Mr. Chairman.

And I also want to join Chairman Markey in welcoming Hu
Meena here on behalf of CellularSouth. They provide great service
to my home State of Mississippi, building out advanced networks,
serving rural areas. In Katrina, they provided heroic action to re-
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sume communication during that critical time. And so we welcome
you to the committee and your insight.

Real quickly, I am glad that Mr. Gallagher and Mr. Meena both
agreed that the AWS auction is the successful model. And the rea-
son that it was successful, it had small, medium, and large blocks
](;II S£ectrum in which there was full competition in each of those

ocks.

My concern is that, in the reported proposed auction blocks and
rules that the FCC is currently considering, it is going away from
that model, and it will be heavily weighted to large blocks and one
small block but no medium blocks. And that would, I think, de-
value the spectrum if we do it in that way without full competition
in each of the blocks. And for those of us on our side, who want
to avoid regulation or inclusion into the market, the best place to
do that is through the new entrants. And the best way to do that,
to have a healthy market, is to have wholesale. Not only retail, but
wholesale. And so I am encouraged by Mr. Muleta and Mrs.
Obuchowski’s proposals to give innovative new entrants a chance
in the marketplace and bring health into a market that could
evolve into something with too high of a concentration.

Mr. Meena, in that context, tell me, what would be the rec-
ommendations that you would have based on the current draft rec-
ommendations or proposals on the 700 MHz? How can we make
sure that it is balanced and maximizes the benefit to rural and
urban areas in the 700 MHz? What would you propose on the size
of the blocks of the spectrum?

Mr. MEENA. Thank you, Congressman Pickering, for those kind
words. We appreciate what you do for our State and also for the
communications industry, in general, and your understanding of
that.

We see that the threat, as has been purported in the recent pro-
posal, is that too many licenses are being potentially auctioned on
a REAG basis. REAG basis includes multiple-stage regions of
States. We would like to see more blocks include CMAs, which
there are 734 CMAs within the United States, or EAs, which is a
number that is a medium-sized block. EAs or CMAs give more peo-
ple the opportunity to bid for this very valuable spectrum. And as
you said, the AWS auction was a good model where you had more
than half of the markets were auctioned on a CMA basis or the EA
basis. So we would like to see that occur not only in the lower band
of the 700-MHz auction but also the upper band.

Mr. PICKERING. You also, in your testimony, raised questions on
the buildout, making sure that we have got the build-out language
right. Currently, the proposal is to do it based on population. Tell
me what the flaws are as that relates to rural build-out areas, and
what would you propose to rectify that?

Mr. MEENA. Well, we have seen it in the PCS A and B block, for
example, that when you do that, the carriers who are awarded
those licenses only build the population centers. Well, that pre-
cludes those who are serving the rural areas from providing ad-
vanced wireless services, because the spectrum goes unused. The
700-MHz spectrum is too valuable to not be used, so therefore, we
are calling for geographic build-out requirements where those who
win in these auctions are required to build X amount of geography.
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And we have specific proposals that I will be glad to provide to the
subcommittee, and it is based on a 3-, 5-, and 8-year period, but
the geographic areas must be built out for 700, because 700 is the
beachfront property that allows rural carriers the opportunity to
provide advanced wireless services to their constituents.

Mr. PICKERING. And Mr. Meena, there are some that have raised
questions that they will be in western States, in States like Alaska
or States where you have large tracts of public lands, there might
be a problem with geographic buildouts. Could you and your lan-
guage address those concerns so that there could be a nice balance
between areas where geographic buildout makes sense and exemp-
tions where it may not make sense?

Mr. MEENA. We could see rulemaking that might have one set
of rules for States east of the Mississippi and another set of rules,
or maybe some options, for those States west of the Mississippi.

Mr. PICKERING. Mr. Chairman, if I could, just one last question
to Mr. West.

A second ago, you mentioned, as you buildout your 4G, the im-
pediments that you face. Could you quantify how much you invest
in your networks and how much you pay in special access?

Mr. WEST. Yes, sir. This year, we will invest over $7 billion in
our network, $7.2 billion, of which $800 million is in our new
WiMAX network. We spend, on special access, over a billion dollars
a year, nearly $2 billion, actually. And at those rates, that is taking
money from where we would like to invest it to pay our competi-
tors.

Mr. PicKERING. Thank you, Mr. Chairman.

Mr. DOYLE. The gentleman’s time is expired.

The Chair now recognizes the gentleman from Texas, Mr. Gon-
zalez, for 8 minutes.

Mr. GONZALEZ. Thank you very much, Mr. Chairman.

First of all, we have entitled today’s hearing spectrum opportuni-
ties and the future of wireless. And I am going to agree with Mrs.
Obuchowski that the future is now. Whatever we establish, how-
ever we go through with this auction, and the parameters and any
conditions pretty well sets the pattern and the parameters, of
course, of what we are going to be able to do within the context
of that sale. So it is very important.

This committee has been primarily concerned with, of course, the
Internet, its expansion in a global marketplace, and the fact that
we aren’t where we are supposed to be when it comes to
broadband. Wireless is the alternative to cable and DSL, when all
is said and done. And that is what we are talking about here.

The beauty of wireless, if you start looking at Wi-Fi, WiMAX, are
all the players that are involved in this technology. I was looking
over it, and just a few of the articles I was recently reading, we
have got Sprint, Intel, AT&T, Google, QUALCOMM, Samsung,
EarthLink. You don’t know you are an ISP anymore or a network
or a content provider. And that is the beauty of the marketplace.
And I think, first and foremost, that should be our guiding star.

Now, if it is not a level playing field, if it doesn’t promote the
public interest, then we do move then. And I think Congress, then,
should act. At this point, we are having that discussion. We are
having a dialogue, and we are having that debate.
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The first question I have really will go to Mr. West, because I
am very interested in some of your remarks that were kind of sepa-
rate more than anybody else’s testimony and really centered on
special access fees. And I think that is the legitimate concern. Your
WiMAX partners, it is my understanding, are Intel, Motorola, and
Samsung, right?

Mr. WEST. And Nokia, sir.

Mr. GoNzALEZ. OK. Those are business relationships. And you
can appreciate business relationships, right?

Mr. WEST. Yes, sir.

Mr. GoNzALEZ. I would assume that you are going to be utilizing
their technology. But you also will be promoting products and serv-
ices that your partners have out there in the marketplace. That is
the first observation I want to make.

Second, utilization of assets by any business, and I know this is
going to be a real simplification, but I really do want to make it,
and full disclosure, AT&T is in my district, all right. But it is al-
ways one direction. I understand that last mile and the utilization
of assets by, let us say, someone like AT&T, Verizon, and so on.
I would like to take it the other direction. If we have a network,
if we have an AT&T or Verizon that would like to access Sprint’s
wireless network by going back the other direction, I think some
people might have some real concerns about that, and they would
say, “I am not sure if that is fair. Let us make sure that there is
going to be an access fee and such.” And we try to promote some-
thing of that nature. The next thing is the advantages of ownership
and the considerations of ownership. I am going to read from a
story back in August when you were announcing WiMAX. “The eco-
nomics of Wi-Fi were unattractive to large carriers, because the
service relies on unlicensed radio spectrum, allowing even tiny
Internet service providers that own no radio spectrum to compete.
A service using spectrum owned by the providers would be more
exclusive.” I think what they meant there are business advantages
and benefits if you are the owner of the spectrum.

My understanding is that WiMAX does utilize spectrum that is
owned by the provider. And there is nothing wrong with that. I am
just saying that if we start looking at business models and such,
the point I am leading up to is simply a question that there has
to be some addressing your concern, which may be legitimate and
may not be. However, it is looking, as far as the source of the an-
swer to your concerns, is it possible that your access needs could
be addressed through the wireless wholesale providers?

Mr. WEST. That is a lump question, and if I may——

Mr. GONzALEZ. I will tell you right now, can your access needs
be addressed through wireless wholesale providers?

Mr. WEST. Certain parts of it can. It is not possible to reach all
of our cell sites by alternative access technologies. We are looking
very aggressively at using those technologies, but we are, for a sig-
nificant part of that field, dependent on the local exchange carriers.

And, sir, if I may answer the licensed versus unlicensed. Wi-Fi,
for me, is a great technology. It has been very successful, and we
don’t mind the competition. Actually, we are very big supporters of
competition. The issue around unlicensed becomes an interference
model. As more and more people use it, you cannot manage that.
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It is also unsecure, whereas the WiMAX technology offers a man-
aged service that is secure.

Mr. GONZALEZ. No, and I understand, Mr. West, and I am going
to have to cut you short, because I have got 2 minutes, and I have
one question that I wanted to pose, I guess, to Ms. Spencer and Mr.
Meena. This is from today’s Communication Daily, April 19: “The
Martin band plan would have no cellular marketing areas, CMAs,”
and I am not sure if Mr. Pickering covered it, I excused myself at
that moment, “in the upper 700-MHz bands and only one 12-MHz,
two 6-MHz paired slice of CMA block in the lower band.” Your com-
ments regarding that particular proposal, which I think will be
voted on, more or less, on April 25, and its impact, as you see it?

Ms. SPENCER. Well, certainly, for small businesses, we have
found that smaller markets are better, because if you have to buy
the REAGs that Mr. Meena talked about, it is in the hundreds of
millions of dollars, but they need to be sizeable enough so you could
start the business from scratch if you don’t have a rural telephone
company. So we would actually advocate, like, the economic theory
is a little larger than the CMAs, so you can get enough of an aggre-
gation of spectrum geographically.

Mr. GONZALEZ. Mr. Meena.

Mr. MEENA. And we do have concerns, because in the report that
has been circulated, there is only one block that has been divided
up into smaller CMAs, and we think that is not what is going to
best serve those who want to provide services to those throughout
our country, especially in rural areas. We need more smaller
blocks, more medium-sized blocks.

Mr. GONZALEZ. And lastly, another, just, observation, and I am
not saying these things clash or whatever when we go into the auc-
tion, but Mrs. Obuchowski, I think, in your testimony, you said, fi-
nally, although maximizing auction revenues is not a relevant con-
sideration of the Communications Act, we have already put a price
tag. We put a bottom price tag on this thing a long time ago, and
I think when we voted on the budget reduction act, whatever we
called it back then, when the Republicans were in the majority, I
think we got a floor, and it is so tempting to maximize that. Yet,
I understand that maybe that may be inconsistent with maybe the
best efforts that we should be making.

Mrs. OBUCHOWSKI. Well, let me redirect. We can accommodate
that floor and put the limited conditions that we are suggesting
into the regulations. It is not necessarily revenue-maximizing to do
what the gains theorists have recommended, for example Verizon,
very large chunks of spectrum going on the block. It is the equiva-
lent of saying, “The revenue-maximizing market is all $6 million
homes.” No. You are not bringing into the auction people such as
Mr. Meena who have plenty of money to spend to cover geographic
areas that they really think they can cover.

Mr. GONZALEZ. Thank you very much.

Mr. MARKEY [presiding]. The gentleman’s time has expired.

There are two roll calls on the floor. And so what we will do right
now is recognize the gentleman from Texas, Mr. Barton, for 5 min-
utes.

Mr. BARTON. Mr. Chairman, thank you.
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Since we have got a vote on, and I just arrived, I will submit my
questions for the record.

Mr. MARKEY. I don’t think that is necessary at all. I think there
is plenty of time for you to ask your questions, Mr. Barton.

Mr. BARTON. OK. I just was trying to expedite the process, but
that is fine.

My basic question is to the entire panel, and it goes to the pro-
posal by Frontline to basically buildout a public safety network in
return for getting some of the spectrum that would have been given
to the public safety providers. Is that, generically, a good idea or
a bad idea? Anybody that wants to take a pop at it, except the
gentlelady who is actually in favor of it, because it is her idea.

Mr. MULETA. Well, if I could address the question, all of these
proposals are actually trying to solve a major problem, so I think
they are all good. I think if you look at the M2Z plan, what we
have committed to do is to build a consumer-scale network on fal-
low spectrum that will provide actual, day-to-day, free network ac-
cess on a secondary basis to public safety. So we believe that giving
public safety more networks of networks, more options to use net-
works with very low-cost devices and no recurring cost, actually ad-
dresses a significant amount of their needs. Now, without going
into specific proposals, which would be best covered by Mrs.
Obuchowski, I think what we are actually looking for is a network
of networks, all kinds of networks, to actually be purposed for pub-
lic safety.

Mr. BARTON. But I am not enunciating the question as clearly as
I should. My generic question is, as it is currently configured, we
are going to give 24 MHz of spectrum to public safety and that is
going to be allocated by the FCC, and there is no auction, as I un-
derstand it. But then we are auctioning off this other spectrum,
and whoever wins the auction can use it for whatever they want
to. So you have a public purpose use that is not auctioned, and you
have an auctioned use that can be used for any viable commercial
opportunity that meets the general standards of the FCC and the
Federal statutes. And as I understand the Frontline proposal, it is
trying to have a little bit of both, but it is sweetening it by putting
a carrot out: “If you let me have this, I will do that for free.” And
that is my question. Is it a good idea to blur the line between non-
auctioned public spectrum that has been set aside for public safety
uses and auctioning spectrum that is for commercial opportunities,
whatever they may be?

Ms. SPENCER. It has been our experience that auctions should be
objective and not pick particular business plans, and I think the
business plan decision is made with your investors and shouldn’t
be made in the auction context.

Mr. MEENA. And we think the Frontline proposal addresses two
critical issues: one, the public safety needs and the interoperability
related to that, as well as providing regional carriers opportunity
to have access to a broadband, national network, which will be
wholesaling to carriers like ourselves.

Mr. BARTON. You think it is a good idea?

Mr. MEENA. Yes, sir.



238

Mr. BARTON. She didn’t think it was a good idea. I am not sure
what the first one told me, because I didn’t ask him. I think you
said it was sort of a good idea.

Mr. MULETA. To be specific, as Chief of the Wireless Bureau at
the FCC, the complexity of the public safety problem as such it is
really a federalism question, because the threats that we face today
are significantly different than traditionally what we faced in the
United States. So whether it is Katrina or 9/11 or even something
like what happened at Virginia Tech, the problem is that at any
one point in time, the solutions that we can envision don’t really
envision the problems that might be coming up, and so my answer
is to actually give more options of different kinds of networks for
public safety, whether it is our network or it is the network that
is being contemplated by any of the folks that are sitting at the
table, or other networks. So what we have to find is can we get it
to the price point where public safety officials, the chief information
officer can actually say, “This is actually a good solution that I can
integrate and provide the kind of interoperability that we need for
some future threat that we can’t predict today.”

So it sounds a bit complex, and I apologize for that.

Mr. BARTON. That is a great answer. I am not sure it is to my
question, but it is a great answer.

Mr. WEST. Public safety has had spectrum for a long time, but
we still don’t have the interoperability or the capacity in an event
like 9/11 to deal with it, and again, this is a very complex subject,
and it is a one-time opportunity. I do believe that we should take
the time to examine all the potential proposals to make sure we
have a holistic solution to this problem. Our first responders are
terrific people, and they do a great job. We must make sure they
have the means and the ability to do that job at the least risk to
themselves. So a little time, I think, is more than merited on look-
ing at these different solutions.

Mr. BARTON. I know you think it is a good idea.

Mrs. OBUCHOWSKI. Could I say something?

Mr. BARTON. It is your idea.

Mrs. OBUCHOWSKI. Mr. Barton, you said recently something won-
derful, that it is too late for further excuses.

We have a few months, even, to get this auction off on time and
give people, legitimately, the time they need to build capital to get
this right. We build upon what the FCC has proposed. Indeed, they
have proposed a public/private partnership to address this
broadband in the public safety space. And one thing we are very
directive of, and I want to clarify this, is we will never hold that
license over that 12 MHz. That is public safety’s held in trust. The
commitment of whoever wins the commercial/public safety license
is to buildout a network capable of accommodating them, capable
of solving public safety’s needs. But they will govern that license
and can govern access to it.

Thank you.

Mr. INSLEE. And I thank you, ma’am.

Speaking of time, we need to adjourn for votes. We will recess
until 12:30. Thank you.

[Recess.]

Mr. MARKEY. The subcommittee will reconvene.
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And the Chair will recognize the gentlelady from California, Mrs.
Capps. The early bird gets the recognition of the Chair.

Mrs. CapPPs. I was kind of hoping that it might turn out this way.

We have a wonderful panel of witnesses with very interesting
stories to tell. I only have 5 minutes, so I have selected two of
you

Mr. MARKEY. The gentlelady actually has 8 minutes, because she
waived her statement.

Mrs. Capps. Oh, that is even better.

But there is still not enough time to get into all that I would like
to ask about, so I have chosen to ask a couple of you a set of ques-
tions, brief ones, and I will start with you, Mrs. Obuchowski.

I appreciate your testimony and your long record of service here,
and I find Frontline’s proposal to be very interesting and encourag-
ing, for me, to hear of a plan that could buildout a nationwide
interoperable network for public safety. I am a public health nurse,
so I am very interested in that aspect of it. Your proposal suggests
an open-access model for the network, meaning that customers
could connect devices of their own choosing to that network. And
this seems to be different from the way most wireless networks
currently in use operate. But are there some technical issues, just
briefly, that you could mention to this type of open-access network?
That is the first of three questions I will ask you.

Mrs. OBUCHOWSKI. Sure. Well, clearly, when you are proposing
a nationwide interoperable broadband network, there are technical
issues, but they are soluble and issues that have been solved.

Mrs. CaPPs. OK.

Mrs. OBUCHOWSKI. FourG technology is now making its way into
both the commercial and the public safety space, clearly, because
you have got the wonders of the Internet associated and the ability
of the underlying technology to make devices compatible, and also
to develop hierarchies to say what traffic is higher priority or
lower. You can solve a great number of these problems. That is
why, I would say, some people say our company is high-tech needs
public safety. We have two wonderful California investors, John
Doerr and Ron Shriram, investing in us as angels, and I think that
is in part because they see the same problem and opportunity of
taking this 4G technology and putting it to work in a different way.
b Mrs. CaPPs. So whatever technical problems there might be can

e

Mrs. OBUCHOWSKI. Yes. I would assume that all the panel-
ists

Mrs. CAPPS. Just because some of us aren’t very sophisticated
about this maybe even also for the record, are there some advan-
tages to consumers in an open-access network? Spell that out, just
a little bit, as to how that would be of benefit.

Mrs. OBUCHOWSKI. We can debate the numbers. Is this a fully-
competitive market? Is this a market that is competitive but is be-
coming more concentrated? But in any event, you see a great deal
of concern associated with two or three points, one being the ability
of folks to roam, to access a network on fair and equal conditions,
not to be essentially seeking to roam and compete with their own
competitor. So that is one issue where open access is desirable, par-
ticularly to rural companies.
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A second issue is the issue of open access to devices. There is a
proposal out there put in by Skype that seeks open access across
the board. We would not support that, in that it is retroactively ap-
plied, but when you look at the future and you say now if you have
a device and you are seeking to bring it to market, you need, typi-
cally, to negotiate with one of the large carriers. And it really de-
pends on their business model whether they are accepting of that
or not.

Mrs. CAPPS. I see.

Mrs. OBUCHOWSKI. I would say there are absolute innovation ad-
vantages, and again, that is why I think we have a great deal of
support, particularly from the people that are concerned about in-
novation.

Mrs. CApPs. All right. A final question for you in a different tack.

One of the most common arguments against Frontline, that I
have heard, has been that it isn’t really a true auction, because
under your plan, several conditions are placed on the spectrum, in-
cluding network neutrality, open access, wholesaling, and roaming,
as you have mentioned. Do you agree with this assessment that is
a little bit more negative and/or do you believe auctions are the
best way for a government to allocate spectrum?

Mrs. OBUCHOWSKI. Yes, I absolutely believe that auctions, and
we absolutely believe that auctions are the best way to allocate. I
think that is, again, an utter red herring going all the way back
to over 1993. This committee and then the Congress and then the
President decided that spectrum auctions are a good way to assign
spectrum. They don’t define all the rules of the road. That is flatly
not the case. And I need to make one more point, which is that I
would not assume this auction is going to be competitive. I mean,
one of the Holy Grails has been why isn’t Silicon Valley involved
in spectrum auctions. And I think you see, both with Mr. Muleta’s
proposal and ours and others, that increasingly, people from other
sectors, not the cable and the telephones, which are great, are look-
ing. They understand that cellular and wireless undergirds vastly
more than that, and they have become interested. I think they will
be in this auction, and I don’t see that they will be stepping away,
because some public safety conditions are——

Mrs. Capps. All right. Thank you.

Now I just have 2 minutes, Mr. Muleta, but I appreciated hear-
ing about your company’s creativity as well in developing a pro-
posal to roll out free wireless broadband access to most of America.
It sounds like a good idea. Your company wants the FCC to grant
you spectrum without an auction.

So I will pose the same question to you. Do you believe that auc-
tions are the best way, and why aren’t you choosing that model?

Mr. MULETA. It really, fundamentally, comes down to the spec-
trum that we would like to use. The spectrum has been in the mar-
ketplace for 7 years, has had zero demand for its use, until we
came around. Now there are some claim-jumpers that have stepped
into the frame. But the bottom line is the FCC has been given a
panoply of tools to assign spectrum in the public interest. What we
believe is that we would like to get it to the marketplace as quickly
as possible. We would like to make sure that the rules of the road
for an auction are not encumbered in such a way that it prevents
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new entrants from coming in and will be done and be very trans-
parent and explicit about what the direct consumer benefits are. I
just ask you, when you go back to California and you land on the
plane, when the plane lands, today, you can take out your cell
phone, and you can connect. But if you take out your laptop, you
hope maybe there is broadband connectivity. And I think that is
really our vision is to have the kind of model, free, over the air type
of television model with very low-cost equipment to get it out in the
marketplace.

The issue about auctions really has to do with is this spectrum
fallow, and will other people have an incentive to prevent entry?
How can it be designed in that way?

Mrs. Capps. Thank you. I see there is time for one more quick
question.

If the 700-MHz band is beachfront property in terms of its qual-
ity and desirability, what is the area you are looking at? Is it going
to be technically feasible to build a nationwide broadband network,
including high-speed, in the 2.15-GHz band?

Mr. MULETA. Yes, it is. Absolutely. The reason that the demand
for the spectrum has been so low in the marketplace, and again,
7 years of lying fallow, has been because it is unpaired spectrum,
which means if you want to try and develop voice types of services
that are voice that maybe do data, it is very unattractive for a lot
of the existing players. And so what we have focused on is provid-
ing an IP-only, a data-only service, and we think, at that level, the
2155 to 2175 spectrum can be very much used to deploy that. The
other thing is, when you are thinking about computing services,
our company’s investors are Charles River Ventures, Red Point
Ventures, who has backed TiVo and MySpace, as well as a client
of Perkins when Mr. Doerr was on our board, have also invested
in a lot of these interesting applications. What they need are data
applications, a data open platform to provide these services.

Mrs. CAPPS. Thank you, Mr. Chairman.

Mr. MARKEY. The gentlelady’s time has expired.

You can take this beachfront property analogy too far because in
the same way there is climate change affecting beachfront prop-
erties all across the planet, well, we have learned that there can
be economic climate changes, too, that affect this beachfront prop-
erty. We learned that with a lot of wireless licenses in the 1990s.

The Chair recognizes the gentleman from Texas, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. West, in most areas, consumers have only two choices for
broadband, the telephone company, the DSL, or the cable company.
Several wireless carriers are now offering wireless broadband serv-
ice over their cell networks as well. Sprint is notable in that, unlike
Verizon Wireless and Cingular, it is not affiliated with a DSL pro-
vider. Would you say that Sprint is offering a third source of
broadband, which many of us are seeking for many years in becom-
ing closer to a fully competitive market in broadband?

Mr. WEST. Thank you for the question, sir. Yes, I do. I think that
the move to mobile broadband increases competition. But more im-
portantly, like with mobile voice, it creates a larger market, and
that larger market leads to economic growth, and that is what I
think is the big prize here: great economic growth.
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Mr. GREEN. Well, the third choice for consumers in broadband on
issues like speed, price, and access or restrictions on content, what
is the impact of a third choice for both the speed, the price, and
the access or restrictions on content?

Mr. WEST. Well, in terms of speed, it is not possible for a wire-
less network, economically, to match the speeds of a wireline-based
network, particularly a fiber optic-based network. But then again,
I like to use the example, I have a service from one of the cable
operators that has 400 video channels, 200 audio channels. I have
five TVs, and there is Julie and me. So there are only two of us
that can consume it at any one time, and I do believe that wireless
broadband can actually serve the public.

Mr. GREEN. I think Congressman Markey might want us to have
those TV stations on all those TVs that we all have in our home,
we might turn them off more often.

On the WiMAX service, is that WiMAX service going to improve
the current offering, more over more traditional cellular networks?

Mr. WEST. Yes, sir, because the tonnage, the amount of mega-
bytes that will be consumed in this wireless broadband market, it
is very difficult to support that from an economic viewpoint and
reach the price points that the public expects. The price points are
really set by DSL and cable access. And to deliver that kind of
connectivity with current technology, because of the nature of the
narrow band, is very difficult.

Mr. GREEN. And are you planning to not only market it to busi-
ness consumers but also individuals?

Mr. WEST. Yes, sir. I mean, it is a completely new model. It is
an open model. People will buy devices with WiMAX chips and
those will automatically connect to the WiMAX network, so this is
not the closed models that we have seen so far in the cellular world
necessary to support the subsidies. This is a world with no subsidy.

Mr. GREEN. And our goal, obviously, from the 1996 Act, was to
have competition in services, and I would hope that customers
would know that there is a third way or another way that you can
have a service provider.

So Mrs. Obuchowski, is Frontline’s proposal a final proposal, or
is your group interested in considering other options to provide a
public safety broadband network?

Mrs. OBUCHOWSKI. Well, it is certainly our best proposal. We are
committed to it. I am hesitating a bit, because I am not sure what
that means, “Is it your final proposal?” We have submitted our
business case and our regulatory proposal, and we think this is the
best approach to bring interoperability to the country.

Mr. GREEN. But again, we know also negotiations take place to
make sure it can work. There will probably be lots of other folks,
I think, that will probably contact you. What are the obstacles to
getting public safety broadband access into the traditional wireless
networks, especially providers bidding in that upcoming auction?
What are your obstacles to getting public safety broadband access?

Mrs. OBUCHOWSKI. Well, clearly, No. 1 is, in terms of spectrum
policy, to make sure that there is adequate spectrum, not just for
the regular load, but for the emergency load. And that is where,
I think, public safety has been supportive of approaches such as
our, not solely ours but such as ours.
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Second, obviously, it is an issue of interoperability and funding.
And while this Congress has been very generous giving resources,
talking about a billion dollars for one fund and $1.5 billion for an-
other, to build a nationwide, interoperable, broadband network is
just a matter of $20 billion, $30 billion, $4O billion, and not just
that, but it is the constant renewal. It is the renewal that happens
in commercial networks. You know better than I how the appro-
priations cycle doesn’t really support that type of approach.

We have seen public/private partnerships developing networks
for the military. The Government uses it for its own internal needs.
And it is, frankly, almost mind-boggling that we are in 2007 and
there are questions raised about whether commercial entities could
now serve this purpose. People use the word risk associated with
our business case. I would say, as with any business case, it has
risks, but a far riskier approach would be to hope that, at some
point, 50 States will come together with a proposal and that will
be funded.

Mr. GREEN. Mr. Chairman, could I just see if Mr. West had a re-
sponse to that on public/private partnerships, because

Mr. WEST. Well, I do believe that the capacity issues are best ad-
dressed through public/private solutions. It is almost impossible to
design a cellular network that can handle the sorts of loads that
we saw at 9/11 or like at the Virginia Tech incident. So the more
you can share the capacity, the better.

Mr. GREEN. And we experienced that on 9/11, too, here in Wash-
ington.

Mr. WEST. Yes.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. MARKEY. The gentleman’s time has expired.

I am just going to ask a couple of questions and then wrap up
the hearing, at the committee’s approval.

Mr. Gallagher, could you tell us, who paid for the report that you
were referring to here, that you completed?

Mr. GALLAGHER. Yes, well, Larry Irving and I co-wrote the docu-
ment, so I can’t speak for Larry, but my law firm represents a wide
range of communications clients, hardware/software companies,
networks, wired and wireless

Mr. MARKEY. They paid for it?

Mr. GALLAGHER. They didn’t directly write a check for the report,
no.

Mr. MARKEY. OK. Can you give us a couple of the companies’
names?

Mr. GALLAGHER. You bet, yes. On the wired side, the firm rep-
resents Verizon and Qwest. On the wireless side, we represent all
of the major wireless providers for different things.

Mr. MARKEY. I just think, for the record, it is important to have
that out here for the permanent record.

Quickly, I mean very, very, very briefly, Mr. Muleta, what hap-
pens if you don’t get this spectrum that you are looking for? What
will happen with that spectrum?

Mr. MULETA. We don’t know. There are no plans for the spec-
trum. There is no assignment process, and it will remain fallow.
What we are hoping for is that this sorry state of affairs is not ex-
tended. There are two economic studies that we submitted into the
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record today that show that consumers would benefit, over the li-
cense period of 15 years, $18 to $32.4 billion of net consumer bene-
fits. And that has not been contested, so we hope that there is swift
action on our proposal.

Mr. MARKEY. Thank you.

Mrs. Obuchowski, who will build the public safety network if you
don’t build it? Can you give us your view of that?

Mrs. OBUCHOWSKI. I don’t think that this public safety network
will be built in an interoperable fashion in the relevant timetable
if you do not go to a commercial public/private partnership. It is
not going to happen. I mean, it hasn’t happened. The funding isn’t
there, despite your best efforts, and that is exactly why you see
public safety having, over the last year or so, really very much
changing their mindset about a public/private approach. They want
to hold the license. They will hold that license. They want to con-
trol the negotiation. But in terms of a public/private partnership,
I think that mindset has completely changed.

Mr. MARKEY. OK. Well, we thank you.

And we thank you, Ms. Spencer, for bringing the woman entre-
preneurial perspective to this committee. It is very, very important.

And you, Mr. Meena, for focusing upon the rural aspect of this
issue. It has to be an indispensable part of the formula.

You, Mr. West, for pointing out how important it is for reason-
able interconnection to be available along with this wireline net-
work is the indispensable part of our ability to provide real com-
petition on an affordable basis.

And to you, Mr. Gallagher, for bringing your expertise along with
Mrs. Obuchowski and Mr. Muleta.

I really wanted to go off on a whole Carterphone issue here, and
for those who are watching us, that just means that when you buy
your device and you want to move to another service, is it going
to cost you another fortune to buy the device? And we kind of es-
tablished back in 1968 that you wouldn’t have to do that if it was
your phone back at home. But if I had one complaint, I have had
1,000 complaints of people just coming up to me who were very
upset about that issue, and it is just something that we have to
focus on in another hearing at another time, but it is moving up
there as a big consumer complaint.

With that, we thank all the witnesses. This hearing is adjourned.
Thank you.

[Whereupon, at 12:55 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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L INTRODUCTION

Thank you Chairman Markey, Ranking Member Upton, and distinguished members of
the Subcommittee for the opportunity to address how the American people can finally benefit
from the far-sighted spectrum policies adopted by this Subcommittee over the years. My name i
Janice Obuchowski and I serve as Chairman of Frontline Wireless, which is a Limited Liability
Corporation based out of Greensboro, North Carolina. Frontline was founded by our CEO
Haynes Griffin, Reed Hundt, our vice chairman, and me. We are fortunate to also have as our
partners Jim Barksdale, John Doerr, and Ram Shriram — all visionary high-tech entrepreneurs
who share our commitment to meeting public safety’s needs.

Frontline recognizes and applauds the outstanding work this Subcommittee has done to
free up this spectrum for public safety and commercial uses. Indeed, we are here today only
because of the foundation you have laid. This Subcommittee worked to establish the digital
television transition and kept this transition on track by enacting firm deadlines. You also had
the foresight to allocate spectrum for public safety communications. Equally important, this
Subcommittee has worked tirelessly to promote competition and innovation in the industry. In

short, you have given the FCC the tools it needs to protect the safety of the American public and
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to promote a new generation of wireless services. We are close to the finish line, but not yet
across it. The FCC must finish the job that you have started.

The future of wireless is bright if key policymakers continue to use the tools at hand —
spectrum auctions and private sector solutions that can improve public safety and advance
competition — to meet the challenges ahead. To reach that bright future, policymakers must
address two major challenges in particular. First, and most importantly, our public safety
communications systems have reached the point of crisis. These communications systems are
unreliable; they are not interoperable; and they put our dedicated first responders (and all the
people who depend upon them) in danger. Our first responders deserve better, we deserve better,
than what has been provided to date. We cannot rely on misguided policies that will strain
taxpayers and result in slow and uncoordinated deployment of modern communications systems.
In short, we must provide better communications systems for our public safety community and
we must do it now.

Second, policymakers need to ensure that the wireless industry remains competitive. By
promoting innovation and expanding consumer choice, market-based competition is the most
effective way to unlock the potential benefits of next-generation wireless services. Without
robust competition, American wireless services will lag behind other nations in terms of
innovation, capabilities, and costs. Indeed, while we pioneered wireless technology, America
has fallen behind much of the world in the deployment of new wireless services and technology.
One reason is that consolidation in the wireless sector has reduced the number of competitors,
thereby increasing the already-daunting barriers to entry. The upcoming spectrum auction

provides the FCC a once-in-a-generation opportunity to address both of these problems,
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Qur company, Frontline, has come forward and proposed to the FCC a readily-
achievable, market-based solution that meets these two important challenges head on. Our
Public Safety Broadband Deployment Plan (“Plan”) accomplishes these two critical objectives
without requiring additional legislation and without delaying the spectrum auction by a day.
First, the Plan improves and modernizes public safety communications by requiring the
construction of a nationwide, interoperable, wireless broadband network for the public safety
community at the willing expense of a national commercial licensee who would construct the
network as a condition of the license. The Plan also increases the spectrum available to public
safety by providing it access to the national licensee’s commercial spectrum during an
emergency. To generate the capital necessary to build such a network, the commercial licensee
would have secondary, preemptible access to unused public safety spectrum. The Plan thus
meets the following five key communications needs of our nation’s public safety community:

e Free build-out of a nationwide public safety wireless broadband network;

o Increased spectrum through priority access to commercial 700 MHz spectrum in an
emergency;

» Nationwide interoperability among all broadband networks with security and
authorization controlled at national, regional, and local levels;

e Local control over public safety networks; and
e Maximum equipment choice with the use of open access standards.

Second, the Public Safety Broadband Deployment Plan promotes competition in the
wireless industry by proposing specific license conditions for the national commercial licensee
that will spur innovation, unleash entrepreneurial forces, and lead to increased consumer choice.
These conditions include:

o Offering roaming to requesting carriers;

e Providing service on a wholesale basis;
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o Operating the network under open access principles; and

o Creating a new E Block that will expand bidding opportunities and increase competitive
choice.

The Public Safety Broadband Deployment Plan is the best way to achieve these critical
objectives. The Subcommittee should note that, as articulated in a proposal to the Southern
Governors® Association, Verizon’s proposal, by contrast, would not achieve these objectives.
For one, the Verizon plan calls for public safety’s network to be financed with billions of
taxpayer dollars. The history of the past few decades, underscored by the history since 9/11, tells
us that this approach would not lead to a national public safety broadband network. Instead, it
would result — at best — in a slowly-developed Balkanized network funded by taxpayers at
many times the cost of the Plan.

In addition, Verizon’s proposal would vastly accelerate consolidation in the wireless
market. Quite simply, the Verizon proposal will expedite the delivery of spectrum into the hands
of those who have powerful incentives to hoard spectrum and raise prices. The wireless market
is an increasingly national one. To compete, companies must have the ability to offer a national
service. Auction design must not facilitate warehousing by carriers such as Verizon of even
more spectrum, making it impossible for new and small businesses to become national
competitors. Such a plan thus robs customers of competitive choice and further depresses
innovation.

The FCC is therefore at a key decision point. It can use an auction to encourage
innovation, or predestine more spectrum to a few dominant incumbents. The FCC should not
bulk up Verizon’s spectrum at bargain basement prices. Instead, it can and should promote a
national policy that would open the door to competition, new technologies, and a national

network for policemen and fire fighters.
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The Public Safety Broadband Deployment Plan outlines a better policy. We want an
auction at which lots of parties can participate. We want an auction where small businesses can
enter and bring their innovative business models to the market. We want an auction where the
winners of this crucial spectrum adjacent to public safety’s spectrum will build — for free —a
network that lets our public safety heroes save lives. That is a better outcome than encouraging
the dominant incumbents to chase bidders out of an auction and warehouse spectrum, leaving
public safety to count on taxpayer funds that are not forthcoming. We want an auction where the
winner has to build a network open to all users instead of closing off access to only the few
favored choices selected by the spectrum owner. In short, we want a market-based solution to
the problems of consolidation, rising prices, stifled innovation, shrunken choice, and
handicapped public safety.

We cannot let this opportunity pass. The FCC has an opportunity to enable the
construction of a national public safety broadband network, and it should take it. Our nation has
not been put through the massive dislocation of the digital television conversion only to entrench
the status quo. That is not why this Subcommittee worked on the DTV transition over the past
decade.

To address these numerous issues, I want to discuss Frontline’s innovative proposal.
First, I will address the inadequacy of our current public safety communications systems.
Second, I will describe how these problems could be solved with a national public safety
wireless broadband network. In particular, I will explain how the Public Safety Broadband
Deployment Plan eliminates the current obstacles to constructing this important network. Third,

I will describe how the Plan promotes and protects competition in the wireless industry. Finally,
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I will outline the actions that I believe this Subcommittee should take to make its wireless policy
vision and goals a reality.

IL A PREVENTABLE CRISIS — OUR FAILING PUBLIC SAFETY
COMMUNICATIONS SYSTEMS

Our first priority must be to improve our public safety communications systems. As you
know, reliable communications systems can be the difference between life and death in an
emergency. Whether responding to a terrorist attack or a local fire, our nation’s courageous first
responders rely upon communications systems to share information, coordinate responses, and
save lives. Because they selflessly put their lives on the line every day for us, we owe them
nothing less than the most modern, most reliable, most interoperable, and most flexible
communications system available. Unfortunately, this is not the type of system they have today.

Instead, our public safety community uses 20th century technology to respond to 21st
century emergencies. Although technology has advanced and security threats have increased,
our public safety communications systems have not kept up. These systems are outdated,
inefficient, and wholly inadequate to the ever-increasing demands placed upon them. Even
today, more than five years after 9/11, many of our first responders lack the modem,
interoperable communications systems that allow them to talk to each other during emergencies.

We have seen the results of these communications failures all too clearly, most notably
on September 11. Thomas Kean, co-chair of the 9/11 Commission, has stated bluntly, “On
September 11, people died because police officers couldn’t talk to firemen.” The 9/11
Commission Report elaborated, providing examples of how the lack of interoperable radio
frequencies between police and fire department officials hindered evacuation efforts:

At 9:00, the [police department] commanding officer of the World

Trade Center ordered an evacuation of all civilians in the World
Trade Center complex. . . . This order was given over World
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Trade Center police radio channel W, which could not be heard by
the deputy fire safety director in the South Tower.

As we now know, the South Tower collapsed an hour after this unheard evacuation order was
issued.

Four years later, the failures of our public safety communications networks were again on
display during Hurricane Katrina. Even though our first responders once again showed selfless
courage and determination, the communications systems they relied upon failed both them and
the public. An independent panel appointed by the FCC documented some of the more
disturbing examples of these communications breakdowns:

[Clommunications between the military and first responders also
appeared to suffer from lack of interoperability. In some cases, the
military was reduced to using human runners to physicaily carry
messages between deployed units and first responders. In another

case, a military helicopter had to drop a message in a bottle to warn
first responders about a dangerous gas leak.

With each tragedy, we vow “never again” to allow communications systems failures to hinder
the efforts of our first responders. Yet, these failures keep happening, with predictable
consequences.

While we have made important progress in some areas, the truth is that our public safety
communications systems — and thus the American public — will remain highly vulnerable so
long as the networks continue to rely on yesterday’s technology. This is unacceptable. The
patience of the American public is wearing thin. The time has come to ensure that the public
safety community has the 2Ist century communications systems it needs and deserves.

III. THE FRONTLINE PLAN PROVIDES THE ANSWER — A NATIONAL PUBLIC
SAFETY WIRELESS BROADBAND NETWORK

Public safety officials have stated clearly what they need to cure these communications

deficiencies. They need a nationwide, interoperable, wireless broadband network. This type of
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network — with the reliable, secure, diverse capabilities it enables — is the single best way to
improve and modernize public safety communications systems. For this reason, virtually all
parties — including the FCC — agree that such a network is needed.

Unfortunately, there are a number of obstacles that stand in the way of the construction of
a broadband network that can meet public safety needs — most notably, funding. Making
spectrum available is simply not enough. Someone must build a network to use that spectrum.
Building a network, however, requires huge capital investment to cover the large, upfront, fixed
costs that will be required and that are beyond many communities’ means. Additional steps are
therefore needed to ensure that public safety broadband networks will actually be built. By
adopting the right policies, the FCC has the opportunity to leverage private sector investment to
yield public safety benefits. Without that kind of investment, public safety networks simply will
not be built.

Our company has proposed a readily-achievable solution to these urgent communications
needs. The Public Safety Broadband Deployment Plan proposes that the FCC structure the
upcoming spectrum auction to achieve the construction of a nationwide, interoperable, state-of-
the-art, wireless broadband network for the public safety community at no cost to public safety
or to taxpayers. The Plan requires no new legislation, and it will keep the auction on track to
meet deadlines contained in the statute.

To summarize briefly, the Plan proposes that the FCC license a portion of the 700 MHz
commercial spectrum under the conditions that the commercial licensee build a nationwide
public safety broadband network and give public safety agencies priority access to the
commercial spectrum during emergencies. In return, and to generate the capital necessary for

construction of the network, the commercial licensee — whether Frontline or any other entity
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that wins the auction — would have access to this spectrum and also secondary preemptibie
access to the public safety spectrum during times when it lies fallow. The Plan thus provides
public safety — and all Americans — with enormous benefits including (1) free network build-
out; (2) increased spectrum; (3) national interoperability; (4) local control; and (5) maximum
equipment choice.

The Plan also specifically addresses the chronic communications problems that public
safety officials face and removes the obstacles to the construction of a public safety broadband
network. These problems include the following:

Insufficient Funds for Capital Expenditures. The most obvious obstacle to a
nationwide public safety broadband network is that the government dollars are not available to
pay the more than $10 billion needed to construct a network. The public safety community is not
one monolithic entity, but rather consists of a diverse coalition of state, regional, and local
agencies and officials with access to unequal resources. Each of these agencies cannot be
assigned its own spectrum for broadband communications, much less be expected to build their
own individual networks. The Public Safety Broadband Deployment Plan solves the funding
problem by building the broadband network infrastructure with private capital at no cost to
public safety. This proposal relieves public safety agencies of both the construction costs and the
time-consuming task of securing investment, thereby freeing them to focus on protecting our
communities. The Plan also includes aggressive build-out requirements ensuring that the new
network will be national in scope. Public safety agencies in communities with less resources wil
no longer need to worry about being left behind.

Insufficient Spectrum. Another critical problem faced by public safety is a lack of

sufficient spectrum for broadband communications. To its credit, the FCC has proposed
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allocating half of the 24 MHz of public safety spectrum for a broadband network. Although the
FCC’s grant of more spectrum is an improvement, 12 MHz falls short of meeting the critical
spectrum needs of a national public safety broadband network during an emergency. Indeed, it is
important to understand that public safety’s need for broadband communications peaks during
emergencies. The Public Safety Broadband Deployment Plan solves this urgent problem by
granting public safety communications primary access to commercial spectrum during
emergencies. As a result, the Plan nearly doubles the amount of broadband spectrum available to
public safety communications during emergencies.

Lack of Interoperability and Local Control. Again and again, we have seen the tragic
consequences that result because first responders and emergency officials lack interoperable
communications. The Public Safety Broadband Deployment Plan addresses this chronic problem
by requiring the wireless broadband network to operate a state-of-the-art, IP-based network that
provides interoperability and local command and control capabilities. The national commercial
licensee will provide the unified platform needed to ensure this interoperability.

These types of broadband networks will address and resolve many of the communications
problems that have plagued our nation’s first responders during emergencies. First, the Plan
avoids the problem of states and localities constructing diverse networks that cannot talk to each
other since there will be a single nationwide network. Second, the 1P-based broadband networks
that the Plan requires are uniquely suited to promote interoperability within and among agencies.
Similarly to everyday communications over the Internet, public safety communications would
not depend on a specific type of device or transmission method. Fire fighters rushing into a
burning building could access a video feed of the inside and share that with the rescue squad as

they plan how to save lives — without worrying if their wireless devices were compatible.

10
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Third, broadband networks allow public safety agencies to take advantage of advanced, high-
tech services that are unavailable on older communications systems. A police helicopter in rural
Montana could transmit a data-intensive video feed of a forest fire to the officials fighting on the
ground. An interagency terrorism task force could share large databases of information in real
time, from the field. And an ambulance could send in-depth patient diagnostics ahead to a
waiting emergency room. These types of advanced capabilities are simply unavailable to much
of our public safety community today.

Lack of Freedom of Equipment. Public safety officials often express frustration with
the wireless devices they use. Lacking meaningful choices, public safety agencies are forced to
purchase equipment that is too expensive and relatively primitive. The Public Safety Broadband
Deployment Plan solves this problem by adopting open access principles that ensure freedom of
equipment choice. Specifically, the Plan requires the commercial licensee to permit public
safety users to attach the device (or devices) of their choice to the broadband network. This
policy will allow public safety to take advantage of affordable, state-of-the-art technology from a
variety of vendors in response to their individualized needs. In addition, freedom of equipment
choice will spur investment and innovation in the equipment sector as entrepreneurs work to
satisfy public safety officials’ unique needs.

IV. THE FRONTLINE PLAN PROVIDES THE ANSWER — PROMOTING
WIRELESS COMPETITION

In addition to making Americans safer by improving public safety communications, the
Public Safety Broadband Deployment Plan allows the FCC to promote other important policies
that will profoundly affect the future of wireless services — namely, promoting competition.
Quite simply, when markets are competitive, American consumers win. Indeed, market

competition is the single most effective way to ensure that next-generation wireless services live
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up to their promise and potential in tomorrow’s information economy. It is therefore critical that
the wireless industry be deeply competitive. In fact, the FCC’s own reports show how effective
the forces of competition were in the wireless industry from 1993 to 2003 when five and six
players existed in most markets: Subscribers went up by 780%, capital investment went up by
800%, and per minute prices went down by 74%.

Today, however, market competition within the wireless industry is decreasing. The
FCC’s most recent CMRS competition report found significant market concentration. Under the
index the FCC uses to measure concentration (i.e., the Herfindahl-Hirschman Index or “HHI”),
the market’s average HHI was 2706, which is extremely high.! By way of comparison, the
Department of Justice’s Antitrust Division considers HHIs over 1800 to indicate “highly
concentrated” markets. In addition, the HHI number is growing, having increased by 250 over
the past year.

The report also suggested that these numbers reflected “the limited effect of competitive
entry.” The report confirms that new entrants in the wireless market face daunting challenges.
Having spectrum and building a network in a specific market is no longer enough. New entrants
must increasingly be able to offer national “go anywhere” service. Roaming is thus the key
enabler for national service. However, commercially reasonable roaming agreements with the
major incumbents are harder and harder to come by.

These developments should trouble the Subcommittee, which has done so much to spur
competition. Indeed, the detrimental effects of this development are reverberating. Declining

competition can (and is) limiting roaming options for smaller and rural carriers. As potential

Y Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial
Mobile Services, Eleventh Report, WT Docket No. 06-17, FCC 06-142, 99 42-47 (2006).
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roaming partners drop from the market, rural carriers have little choice but to narrow coverage or
increase customer fees. Because neither option makes for a viable business plan in the long
term, many small providers face pressure to sell out to larger players.

Although wireless broadband has the potential to revolutionize American
communications and spur dramatic growth and broadband penetration, it can only do so if we
create the incentives for innovation and market entry. For instance, if the innovators of
tomorrow can only obtain wireless access from their retail competitors, they will be less likely to
enter the market, and will certainly be less likely to obtain capital for their new ventures. While
we see wireless innovation in the unlicensed realm, unlicensed technology is simply not capable
of providing the fully-mobile, highly-reliable communications needed to reach all Americans,
particularly in rural and less wealthy areas.

Once again, the Public Safety Broadband Deployment Plan meets these important
challenges head on. The Plan recognizes both the benefits of competition and the tremendous
opportunity that the spectrum auction provides to promote the pro-competitive policies that will
usher in the next generation of innovators and services. To this end, our Plan promotes
competition by carving out a new 10 MHz “E Block” from the existing 20 MHz “D Block.” The
Plan then requires the E Block commercial licensee to comply with the following license
conditions: (1) offer service on a wholesale basis; (2) operate the network under open access
principles; and (3) offer #oaming to requesting carriers. These policies will accomplish two
critical objectives: (a) they will promote technological innovation; and (b} they will dramatically
expand customer choice, particularly for rural customers. For these reasons, the Plan is far
superior to the “Verizon first” proposal that is designed to bulk up Verizon’s already-massive

spectrum holdings, thereby limiting both innovation and customer choice.
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Wholesale Service. One important challenge that innovators and entrepreneurs face in
the wireless context is that they must often purchase network capacity from their retail
competitors. For instance, imagine that someone invented a revolutionary type of voice service,
yet could only buy network capacity from a rival voice provider. This situation would
potentially limit both wireless innovations and capital. Unfortunately, if current trends continue,
more and more service providers will face this precise predicament, particularly if the FCC were
to adopt an auction and band scheme destined to put more spectrum in the hands of a few at
cheap prices. The Public Safety Broadband Deployment Plan addresses this problem by
requiring the commercial licensee to operate on a wholesale basis. The result will be an
innovation-friendly zone free from the concemns of potential retail discrimination.

With respect to the wholesale requirement, and to ensure that Congressional policy is
respected, it is important that the FCC clarify that its small business (i.e, “Designated Entity”)
rules would not prohibit an otherwise eligible small business from bidding on the commercial
spectrum and receiving a credit in doing so. The FCC’s recently-adopted rules deny these credits
to an entity that leases or resells more than 50% of its bare spectrum capacity to another entity.
The E Block licensee, however, will not be leasing or reselling spectrum. Instead, it will be
required to build facilities and construct a national network over which it will offer services.
Because these build-out requirements will apply to any E Block licensee (whether Frontline or
anyone else), the leasing and resale restrictions are not relevant and the FCC should so clarify.

It bears mention that the leasing and resale restrictions were intended to prevent sham
arrangements in which one small business “flips” spectrum to a larger entity which in turn
constructs the facilities over which service is delivered to the public. As the FCC explained in

adopting the rule, it wishes to discourage relationships that can “impede a [small business’s]
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"% Accordingly, it makes

ability to become a facilities-based provider, as intended by Congress.
no sense — and would wholly undermine Congressional and FCC policy — to apply this
restriction to the potential E Block licensee. Indeed, the FCC’s failure to make this clarification
would have the ironic effect of discouraging new entrants from building out networks.

Open Access. The Public Safety Broadband Deployment Plan also promotes
competition by requiring the commercial licensee to operate according to open access principles.
Specifically, the commercial licensee must (1) provide reasonable, nondiscriminatory access to
services and applications of the user’s choice and (2) allow users to access the network through
the device of their choice subject to “do no harm” requirements. Because open access provides
customers with maximum freedom to use the services or device of their choice, it will create the
incentives for revolutionary innovation and will unleash entrepreneurial forces into the wireless
market.

This particular requirement is urgently needed. Today, equipment manufacturers are
forced by many cellular operators to disable features in handsets that may compete with other
services offered by the cellular operator. Further, manufacturers must frequently sign exclusive
deals with operators to get their products to the market. In the wireline world, freedom of
equipment policies broke monopolists” grip on customer equipment and spurred tremendous
innovation from PBXs to faxes to PCs. Open access can and will spur the same type of

explosive growth in wireless customer equipment.

2 Implementation of the Commercial Spectrum Enhancement Act and Modernization of the
Commission's Competitive Bidding Rules and Procedures, Second Report and Order, WT
Docket No. 05-211, 21 FCC Red 4753, 4762 9 23 (2006) (emphasis added).
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Roaming. Small, mid-sized, and rural carriers — and the competitive choices they
provide — are increasingly threatened by a lack of roaming options in a consolidating wireless
market. Whereas Verizon’s proposal would exacerbate this urgent problem, Frontline’s Plan
would address it by requiring the commercial licensee to offer roaming to requesting CMRS
providers using compatible equipment. This requirement will not only help ensure widespread
and robust wireless service in rural areas, but will allow smaller and mid-sized carriers to “go
national,” and offer additional competitive choices to American consumers. Without the ability
to offer national service, these carriers cannot provide a competitive alternative to larger carriers’
service.

E Block. As described above, the Public Safety Broadband Deployment Plan creates a
new 10 MHz E Block by dividing the current 20 MHz D Block in half. This type of allocation is
well within the FCC’s authority, and it leaves the remainder of the commercial spectrum
untouched. Creating the E Block in this manner will promote competition and innovation by
providing an opportunity for a greater number of more diverse parties to bid on the vaJuable
spectrum.

Further, it is important to note that the legislation creating spectrum auctions made clear
that maximizing revenues is ro¢ and should not be the guiding principle shaping auction rules.
See 47 U.S.C. § 309(j)(7). Rather, Section 309(j}(4)(C) states that the FCC should also strive to
“promote (i) an equitable distribution of licenses and services among geographic areas, (ii)
economic opportunity for a wide variety of applicants, including small businesses, rural
telephone companies, and businesses owned by members of minority groups and women, and

(iii) investment in and rapid deployment of new technologies and services.” The Public Safety
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Broadband Deployment Plan enables the Commission to meet each of these goals freely and
fairly.

Indeed, there is a strong argument that this proposal will enhance auction revenues.
Three reasons support that conclusion: First, by getting preemptible access to public safety
spectrum, a bidder is getting 10 MHz pius conditional access on an adjacent 12 MHz. Simple
economics tells us that the right to use additional spectrum will drive up the price any entity is
willing to bid. Second, by cutting the large D Block into two 10 MHz blocks, more players can
bid. Yes, Verizon may be anxious to bid on the largest block, but it is unclear that it is well-
suited to any other party. By contrast, there will be significant demand for smaller chunks of
spectrum, particularly if purchasers of these licenses have a guaranteed national roaming partner
in the E Block licensee. Third, the prospect of having public safety as an anchor tenant will give
an auction bidder the prospect of an established customer base; thus enabling projection of future
revenues that likely will push bid prices higher. Though we acknowledge that maximizing
revenues is not the only goal, we think the Treasury will do well under this proposal.

V. NEXT STEPS — WHAT THIS SUBCOMMITTEE CAN DO TO MAKE ITS
SPECTRUM GOALS A REALITY

Looking ahead, the FCC faces a number of challenges that might prevent it from
implementing this Subcommittee’s spectrum goals. Specifically, it has a number of important
and difficult tasks that it must accomplish with this spectrum auction in short order. It must plan
one of the most important and consequential spectrum auctions ever; conduct the auction within
a specific period of time; and ensure that the auction results in timely payment to the United
States Treasury by next summer. These are difficult challenges, and Frontline applauds the

FCC’s efforts to keep the auction on track.
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In light of these tasks, it is important that the FCC not lose sight of the spectrum policy
goals embodied in law. The FCC will soon auction what is perhaps the most valuable piece of
spectrum ever allocated for mobile wireless services. It will be decades before such a large
amount of valuable, versatile spectrum is auctioned again. Thus, it is critical that the FCC uses
this one-time opportunity to improve our public safety communications systems and promote
competition within the market, and not to construct an auction designed to benefit the dominant
incumbents. The FCC’s action (or inaction) will shape the wireless market for the next
generation. It is important that the FCC not let this opportunity pass by. When the next
emergency strikes, our communications systems must be a tool that saves lives rather than a
source of confusion and tragedy.

So, what can this Subcommittee do to make this vision a reality? First, let me be clear
that no legislation is necessary. Instead, Frontline respectfully requests that the members of this
Subcommittee urge the FCC to adopt the following elements for the upcoming 700 MHz auction:

e Create an E Block to enable the construction of a public safety wireless broadband
network and to promote market competition;

» Establish a national license for the E Block to ensure uniform construction and quality of
the public safety network and to facilitate capital investment in the network;

¢ Require the E Block licensee to offer service on a wholesale basis;

* Ask the FCC to clarify that the Designated Entity restrictions on wholesale and retail
providers do not apply to the potential E Block licensee given that it is required to
construct its own facilities and offer services upon them;

» Require the E Block licensee to offer roaming to requesting carriers; and

* Require the E Block licensee to operate according to open access principles.

As this Subcommittee has repeatedly recognized, these issues are extremely important.

The Subcommittee has given the FCC everything it needs to improve public safety

communications and to ensure a competitive wireless market. However, unless the FCC takes
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further action, or if it adopts Verizon’s proposal, the national broadband network will not be buik
and the wireless market will continue to consolidate. In fact, without FCC action, the best case
scenario is that patches of public safety broadband networks without uniform interoperability
might be constructed in communities with the resources and political will to do so.

In conclusion, the FCC has the opportunity to advance American leadership in wireless
service for the next generation. Given the stakes involved, we hope this Subcommittee will
monitor the auction closely and will urge the FCC to take the steps necessary to make this

Subcommittee’s vision a reality. I thank you again for the opportunity to be here today.
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Chairman Markey, Ranking Member Upton and Members of the Committee, my
name is Shelley Spencer, and I am the President of Wirefree Partners. Wirefree Partners
is a start up company that purchased 16 licenses to provide wireless services in the FCC’s
last auction of PCS spectrum. We are currently developing our roll out plan to deploy a
wireless network in 16 markets to serve the public and to lease half of the spectrum,
spectrum which we are not using in our own network, to Sprint Nextel. Over the past 10
years, we have participated in multiple spectrum auctions as a small business and have
successfully built and grown wireless companies that have created over 200 new jobs and
have offered consumers additional choices in wireless services. I am honored to
participate in this panel as the Subcommittee explores the Future of Wireless.

From my perspective, the future of wireless in the U.S. is strong and exciting. As
we have witnessed over the past decade, wireless is increasingly the preferred means of
communications by consumers of all ages, income levels and occupations. It is telling
that when my middle school daughter in Maryland, who can identify each cell phone
model by name, calls her grandmother in Ohio it is on her cell phone not a wired phone
and she doesn’t wait until after 11:00 PM for the rates to go down, as I did growing up.

The wireless industry is at the forefront in bringing new innovative services to all

consumers. Significantly, as we have seen in many industries, innovation and
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competition often are driven by the entry of new and competitive entrants that are started
by entrepreneurs. Accordingly, it is extremely critical that spectrum policy be structured
to provide meaningful opportunities for small business to participate in the future of
wireless.

Congress recognized that disseminating licenses by auction would have a direct
impact on the diversity of licensees unless the auction rules include provisions to ensure
that licenses were available not just to large companies but also to small businesses,
businesses owned by women and minorities and rural telephone companies. As set forth
in Section 309(j) of the Communications Act, the FCC is required to design auction rules
that achieve the goal of “disseminating licenses among a wide variety of applicants,
including small businesses, rural telephone companies, and businesses owned by
members of minority groups and women.”' The Act also requires that the FCC design
auction regulations to ensure that those same entities — small businesses, rural telephone
companies, and businesses owned by members of minority groups and women -- “are
given the opportunity to participate in the provision of spectrum-based services.” The
FCC has interpreted this law, which established the Designated Entity (or “DE”)
program, to now include only small businesses and rural telephone companies.

As a small business owner and woman entrepreneur with over 12 years of
experience in the wireless industry, I am pleased to share with you the realities faced
today by new entrants seeking to be a part of the wireless revolution in the U.S. by
acquiring licensed spectrum through auctions. Over the years, my partners and [ have

seen the FCC’s auction rules vary significantly, sometimes erratically, from significant,

Y47 U.S.C. §305()(3)(B).

247 U.S.C. §309()(4)(C)(ii).
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ongoing regulation of small businesses and other designated entities, to less regulation
and more control left to the individual businesses. Based on our experience in creating
new wireless companies with licensed spectrum as the core asset, we have found that
spectrum policies must adhere to three fundamental principles for small businesses to
have a meaningful opportunity to be a part of the wireless future. Small businesses need:

(1) a meaningful opportunity to participate and bid against large carriers in auctions
through bidding credits or closed bidding;

(2) less government regulation to give small businesses more flexibility to run their
businesses in a competitive wireless market including the ability to enter into
commercial transactions with other wireless industry participants; and

(3) regulatory certainty, stability and sufficient notice of auction and service rules so
small businesses can raise the capital necessary to fund their auction participation

and build their businesses.

I. OUR STORY - DISCIPLINED BIDDING AND ACCESS TO CAPITAL ARE
KEYS TO SMALL BUSINESS SUCCESS IN THE WIRELESS INDUSTRY

My partners and I have 30 years of experience in serving the public and a track
record of success in building and operating wireless networks from the early days of
paging to cellular to PCS. Drawing on our team’s extensive experience and ability to
compete, we have been able to raise capital from leading venture capital firms, such as
Globespan Capital of Boston, as well as secure debt to fund our spectrum acquisition and
network costs. While it has never been easy for us to raise money, win at FCC auctions,
or build a company from the ground up, as experienced entrepreneurs we continued to
believe in and pursue the exciting opportunities to provide wireless services.

Throughout our ten year history in planning for and participating in spectrum
auctions, we have faced different financial markets and competitive wireless markets.

Without fail, however, we have always followed a disciplined business approach in
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bidding on spectrum. At times, this disciplined approach has required us to withdraw

from auctions without winning a single license. In the first, large PCS auction in 1996

where spectrum was reserved for bidding only by small businesses, we withdrew our $20

million deposit and left the auction because the spectrum prices exceeded those in our
business plan. In subsequent auctions when we acquired licenses, we honored in full our

high bids and license payment obligations to the FCC. In the late 1990s, we built a

company that developed and managed a PCS network in certain markets in the Southeast

covering more than seven million people in three states and creating more than 200 jobs.

Although the service was branded as Sprint through an affiliation agreement, that service

was constructed and operated using its own equity and debt. Our ability to tap the public

debt and equity markets for that company created a market standard that allowed similar,
small companies to complete financings to build and operate their own wireless network,
thereby generating new employment and economic growth. In 2005, because of our
successful business history, our current company, Wirefree Partners, was able to raise its
own equity and debt financing to fund the purchase of 16 PCS licenses for total net
winning bids of $150 million and to cover our network construction costs. As a qualified
small business, we were eligible for a 25 percent credit under the DE program, which wa
also crucial for our being competitive in that auction. We are currently deploying our
own network with half of the spectrum while leasing the other half to Sprint Nextel.

II. SMALL BUSINESSES ARE A KEY COMPONENT OF THE U.S.
ECONOMY AND SHOULD FULLY PARTICIPATE IN COMMERCIAL
SPECTRUM OWNERSHIP
Small businesses are a vital part of the U.S. economy and should be given a

meaningful opportunity to participate in the wireless industry by acquiring licensed,
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commercial spectrum. According to the Small Business Administration (“SBA”), small
businesses generated 60 to 80% of the new jobs in the U.S. annually during the last
decade. More than 45% of the private payroll in the U.S. is by small business employers.
In addition, small businesses are leaders in innovation. SBA reports that small businesses
receive 13 to 14 times more patents per employee than large patenting firms.> Women
business owners, like me, are an important part of that small business growth. The last
Census found that in 2002, women owned 6.5 million businesses in the U.S. and that
these women-owned firms generated over $940 billion in revenues while employing 7.1
million workers.

This stellar contribution of small businesses and women entrepreneurs as an
engine for economic growth has not been replicated in the acquisition of FCC licenses.
In the last major spectrum auction held last year by the FCC for 90 MHz of Advanced
Wireless Services (“AWS”) spectrum, entities that qualified as small businesses won less
than 4% of the licenses measured by economic value. This stands in stark contrast to the
historical 74% average of licenses by value won by small business in PCS auctions where
small businesses were afforded bidding credits and, at times, were part of a closed

bidding process.

3 See Frequently Asked Questions, www.sba.gov/advo/.
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Exhibit from Council Tree Communications, Inc. et al. v, FCC No. (6-2943:

. DE Participation in FCC Auctions: (" DEs vs. Non-DEs
$16.000 7 by Not Bids® (8 in millions)

f
$14,000 % DDES BMon-DEs ?] $13,149

DE%S
$12,006 = 100%

$HLO7Y

$10,000 1

$8,000

$5,000

$4.000

DEY% =

4%
$2,000 31,508

30 4

Auction§  05/86  Auction 10 Auction 11 Auction 22
07/$8 0197 04/98

&) Auctions 5 and 10 included anly Closed Licenses {i.e., for DEs only). Auctions 11, 22, 35 and 58 included both Closed and Open Licenses
{with Open Licenses available bothto DEs and non-DEs and with DEs receiving bidding credits). Auction 86 was the only one of these to include
Qpen Licenses only,

) Net Rid is the gross bid less any DE bidding credits.

3} Auction 35 results overiumed by Suprame Court riding In the NextWave cass.

) Winning bids as of close of Auction 66,

This mixed track record in auctions from 1996 to 2006 calls for an evaluation of past,
present, and future spectrum policy, and specifically auction policy, to determine how
small businesses can be meaningful participants in the future of the wireless industry.
HI.  ACQUIRING SPECTRUM AND RUNNING A WIRELESS BUSINESS
REQUIRES SIGNIFICANT CAPITAL, MAKING BIDDING CREDITS
AND CLOSED BIDDING ESSENTIAL TO SMALL BUSINESSES
The wireless business is a capital-intensive business and requires bidders to raise
significant capital in advance of the auction just fo acquire spectrum. This is a particular

challenge for small businesses. In the AWS auction, held by the FCC last year, bidders
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seeking to bid on one license in the six licenses regional economic areas were required to
deposit between $15 and $50 million prior to the auction start and just to place one bid.
The licenses in that auction went for an average of 54¢/MHz Pop and netted winning bids
in excess of $13 billion which was deposited directly inte the U.S. Treasury. Licenses for
urban areas received multimillion dollar winning bids. For example, the high bid for a 10
MHz license in the Boston area was $30.4 million, the winning bid for this license in
Pittsburg was $14.8 million, $9.3 million for Grand Rapids and $50 million for the
Detroit market. None of these licenses were won by bidders that qualified as a small
business.

Beyond acquiring spectrum, a new wireless company must also fund its network
expenses and operating costs, making the full budget for even small wireless carriers in
the hundreds of millions of dollars over and above the license cost. In our network build-
out, we are experiencing per cell site build costs in the range of $85,000 to $150,000 per
site. These hardware costs do not include any costs for operating expenses, marketing or
administrative costs. Accordingly, new wireless carriers must raise significant capital
even before they provide service to a single customer and with a lead time of 12 to 18
months, which only adds to the overall expense.

The prospect of acquiring spectrum is particularly daunting for a small business o1
new entrant if it is forced to bid against large entities for the same spectrum or without a
bidding discount. Not surprisingly, the most successful auctions for small businesses
have been those in which a portion of the spectrum was reserved for bidding by small

businesses and small businesses were provided bidding discounts.* While there were

* Under the Designated Entity program, qualified small businesses and rural telephone companies are
eligible for bidding credits of 15 or 25 percent, depending on the size of the entity.
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some high profile defaults by bidders in past auctions reserved for small business, most

notably the auction for PCS spectrum in 1996, these are not the only stories that should

be heard. Other small businesses have acquired spectrum in auctions, paid for their
licenses and run successful businesses. Competitive providers Tritel and Telecorp both
acquired spectrum and deployed new networks using spectrum from spectrum auctions in
the late 1990s. The now successful competitive providers, Metro PCS and Leap

Wireless, that compete against the national wireless carriers each hold spectrum awarded

to them when they qualified as small businesses. By contrast, the recent AWS auction

did not result in any small business bidders acquiring any meaningful spectrum in major

markets. Accordingly, one way to lower the entry barrier to spectrum acquisition for

small business is to provide for closed bidding by small businesses only for certain
spectrum and to retain the use of bidding credits for DEs.

IV. LESSIS MORE IN GOVERNMENT REGULATION OF SMALL
BUSINESSES SEEKING TO COMPETE IN THE COMPETITIVE
WIRELESS MARKETPLACE
Based on our experience, a small business’ qualifications for spectrum licensing

should be measured by ownership and control requirements. Once these “bona fides” are

established, less government regulation will provide small business with the ability to
compete fully in the wireless industry. Streamlined regulation is also consistent with the

Congressional directive in Section 257 of the Communications Act, directing the FCC to

periodically review its rules and report to Congress on any regulations prescribed to

eliminate market entry barriers for entrepreneurs and small businesses.” There is no

single formula for small business success and small providers must be allowed to enter

S47US.C. §257(c).
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into strategic commercial transactions with other companies to raise the money necessary
to participate in the auctions and succeed in the competitive wireless marketplace.

Over the past ten years, the spectrum auctions have included a myriad of different
rules for qualifying and maintaining a wireless company’s status as a small business.
Auction rules can either restrict or enable a small business’ ability to raise the necessary
capital to run a wireless company and affect its ability to compete in the very competitive
wireless industry. Since the inception of spectrum auctions, we have seen the pendulum
swing from significant regulation of our small business structure and operations to less
regulation and back to more regulation. Consistently, we have found that for our
entrepreneurial companies to raise the capital necessary to be in the wireless business, we
must be able to adjust our business plan and operations quickly to react to the dynamic
and changing market conditions and respond to technological innovation. If we must
seek government approval of each business initiative, we just can’t compete.

My company is a good case study. We were only able to fund our net winning
bids for 16 PCS licenses in Auction 58 of $150 million, and our initial build-out efforts,
by leasing 50% of our spectrum to subsidiaries of Sprint Nextel. The lease is on
commercially reasonable terms and does not provide Sprint Nextel with any management
or ownership rights in Wirefree Partners, a triie arms length transaction. We paid for the
spectrum with our own debt and equity capital. With the funding raised, we are now
focused on deploying our own network in each of the 16 licensed markets. Without the
ability to supplement our projected business plan with leasing revenues, Wirefree
Partners would not have been able to raise sufficient capital to participate in Auction 58

or fund its preliminary network build-out and ongoing operations.
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It is important that any policies designed to promote participation by small
businesses in spectrum auctions in the future actually flow to those small businesses. We
therefore applaud FCC efforts to ensure that ownership and control truly rest with the
small business entrepreneurs. However, regulation beyond the traditional test of
ownership and control stifle small business participation in spectrum auctions and in
developing service offerings dependent on commercial relationships with others in the
wireless industry. This flexibility is critical in the wireless industry where technology
and innovation are a daily occurrence that should be encouraged and promoted.
Excessive government regulation will chill the innovation, investment and the roll out of
services to meet public needs. Significantly, my company’s lease of half of its spectrum
to raise money, to buy spectrum and to start our business is now impermissible under the
current rules for future auctions. Government regulation should not impinge on strategic
business decisions or stifle the kind of innovative service offerings and necessary
financing arrangements of small businesses.

V. REGULATORY CERTAINTY AND STABILITY ARE CRITICAL FOR

SMALL BUSINESSES TO RAISE CAPITAL AND FULLY PARTICIPATE

IN THE WIRELESS INDUSTRY

Regulatory certainty is critical to any bidder’s participation in a spectrum auction
and especially essential to small businesses that often do not yet have significant
revenues or cash flow to fund spectrum acquisition. Start up companies and small
businesses often need months to secure the funding necessary for a spectrum auction.

We typically have to begin the process of raising capital eight to twelve months before an
auction starts or payments are due. The impact of regulatory uncertainty or adequate

notice of the rules for the auction is particularly essential in the licensed wireless industry



274

where new entrants face stiff competition from national carriers. In addition, investors
are often critical of the prospects for success of new, smaller entrants in this highly
competitive market. Thus, investors and prospective lenders routinely require
entrepreneurs to present business plans with sound fundamentals, strategic advantages
and limited regulatory risk.

Congress had the foresight to recognize the need to provide adequate advance notice
of auction rules in granting the FCC auction authority. The statute expressly requires that
adequate notice be given to bidders to enable them to develop business plans and raise
capital. The key section, 47 U.S.C. §309()(3)(E), in part, requires that the FCC:

(E) ensure that, in the scheduling of any competitive bidding under this subsection, an
adequate period is allowed—

(i) before issuance of bidding rules, to permit notice and comment on proposed
auction procedures; and

(ii) after issuance of bidding rules, to ensure that interested parties have a
sufficient time to develop business plans, assess market conditions, and evaluate
the availability of equipment for the relevant services.®
Accordingly, adequate notice of final auction rules well in advance of the auction are
a key component of providing small businesses with a meaningful opportunity to
participate in the acquisition of spectrum.
1 greatly appreciate the opportunity to appear before the Subcommittee on this
important topic and look forward to your continued interest in promoting small business
participation in the wireless industry and in spectrum licensing. 1 would be happy to

answer any questions you may have.

6 47 U.S.C. §309G)(3)XE).
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Good Morning Chairman Markey and Members of the Subcommittee. I am Barry
West, Chief Technology Officer and President, 4G Mobile Broadband, for Sprint Nextel
Corporation. Thank you for the opportunity to appear before you today to address a topic
I am passionate about: the future of wireless technology. What we are discussing today is
the opportunity to enhance the way customers experience communications. This hearing
is about a revolution that promises new freedoms in mobile information access and
shared experiences. In my remarks today, I would like to emphasize an issue that is
critical to achieving these freedoms: the provision of “special access™ services that are a

key component in providing wireless broadband and other broadband services.

Sprint Nextel

Sprint Nextel offers a comprehensive range of communications services that bring
the freedom of mobility to consumers, businesses and government users. Sprint Nextel is
widely recognized for developing and deploying innovative technologies, including two
robust wireless networks serving over 53 million customers; industry-leading mobile data
services; and instant national and international walkie-talkie capabilities. In a nutshell,

we are one of the last strong competitors of the Bell Companies to remain standing.
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Wireless Broadband Services Today

The Sprint Nextel vision goes well beyond traditional communications. We offer
the most wireless broadband coverage of any carrier today. The Sprint Mobile
Broadband Network reaches more than 200 million people nationwide in more than 9,000
communities and allows consumers to access audio, video and data applications with
handheld and connection card devices. Sprint Nextel was the first carrier to upgrade its
mobile broadband network to the faster EV-DQO Revision A technology. “EV-DO Rev.
A” offers significantly faster upload speeds and can enable richer applications and
services such as high-speed video telephony, music on demand, video messaging, large
file uploads and high performance push-to-talk capability. Customers on this upgraded
network can expect average download sﬁeeds of 600 kbps-1.4 mbps and average upload

speeds of 350-500 kbps.

4G Mobile Broadband

We are not resting on our laurels. Sprint Nextel is actively developing and
deploying a fourth generation (4G) nationwide broadband mobile network, using our 2.5
GHz spectrum holdings and the mobile WiMAX (Worldwide Interoperability for
Microwave Access) IEEE 802.16e-2005 technology standard. Sprint Nextel’s 4G
network will be a nationwide mobile data network designed to offer consumers and
business customers faster speeds, lower cost, and greater convenience and enhanced
multimedia quality.

Sprint Nextel will offer its customers much more than simple wireless
connectivity — we will provide a comprehensive Digital Lifestyle through next generation

mobile broadband. We see a Digital Life that is simple, instant, enriching and productive
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for businesses, governments and consumers. This vision coincides with the increasing
prevalence of two powerful forces — the Internet and Mobility.

Our plan is to enable visually-rich content and bandwidth intensive applications
over a diverse array of electronic devices and services for the home, the office, and on the
go. These products and services will go well beyond today’s data-enabled cell phones
and PDAs, which have sparked consumer interest in downloading large files, music and
mobile TV through mobile broadband connections. We have our eye on the next frontier
— the millions of consumer electronics devices that are without wireless capability or
have only tethered access to the Internet. We see a future in which Americans enjoy the
benefits of faster networks and higher bandwidth for data-centric applications. We see a
future in which consumers, businesses and governments can choose from a range of
WiMAX-enabled devices for computing, portable multi-media, interactive and other
services.

We have set in motion a plan that is turning our vision into reality. We will
launch advanced wireless broadband services in trial markets by the end of 2007. In
2008, we will deploy a network with speeds of 2 to 4 mbps that reaches as many as 100
million people. We intend to expand mobile WIMAX network coverage thereafter.
Once in place, our service will enable customers to obtain business information and
personal entertainment easily and inexpensively — and in ways that they will one day

wonder how they lived without.

An Impediment to Broadband in the U.S.: The Special Access Market Failure

Although Sprint Nextel and others are working hard to bring the next generation

of wireless broadband to consumers throughout the country, these efforts are impeded by

(O3]
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a serious failure in the market for “special access services.” Special access is a lynchpin
to the success of a vibrant, competitive broadband marketplace, but is currently subject to
bottleneck control by just a few Bell Operating Companies (BOCs) who are charging
anticompetitive prices for this service.

Special access services are “last mile” connections that are essential for
broadband and communications services provided by Sprint Nextel and others, including
Internet Service Providers, cable companies, long distance carriers, competitive local
exchange carriers, and other wireless companies.” Special access provides dedicated
circuits to link together different parts of a service provider’s network (for example, from
our cell sites to our switches) and to link its network to the networks of other carriers.
Sprint Nextel and other broadband providers will increasingly rely on special access
services in the coming years as we handle even greater volumes of traffic over our cell
sites and networks to support rising customer demand for voice, video and other data
services.

Unfortunately, the BOCs dominate the market for special access, and are often the
only viable providers of this service in many areas. In fact, Sprint Nextel has identified
alternative providers of special access services at less than one percent of its cell sites
nationwide. In other words, in nearly every case the BOCs are the only choice for service
in their respective service territories.

Sprint Nextel would very much prefer to have the option of obtaining these
dedicated circuits from someone other than the BOCs who, after all, are large, integrated

companies that compete with Sprint Nextel in offering wireless and broadband services to

! See, e.g., AT&T Inc. and BellSouth Corporation Application for Transfer of Control,
Memorandum Opinion and Order, WC Docket No. 06-74, FCC 06-189, 4 27 (rel. Mar. 26, 2007).
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customers. These integrated firms, therefore, have a strong incentive to raise the special
access costs of, and thereby disadvantage, Sprint Nextel and other competing providers of
retail communications services. And, the BOCs have the ability to act on these incentives
given the stranglehold they have on the special access market. Even a decade after
passage of the Telecommunications Act of 1996, the competitive availability of special
access services, such as DS1 and DS3 services, is woefully limited.

In the Boston, Massachusetts metropolitan area, for example, Sprint Nextel
provides wireless service to its subscribers through a sophisticatéd network with more
than 1500 cellular radio towers and five mobile switching offices. To move our traffic
from cell sites to our switches, and then ultimately to the Public Switched Telephone
Network, we purchase dedicated DS1 and DS3 circuits that interconnect the towers and
switches and link our Boston customers to Sprint Nextel’s national and international
telecommunications network. Ninety-eight percent of Sprint Nextel's expense for the
hundreds of dedicated special access circuits Sprint Nextel uses in the Boston area is paid
to Verizon.

Several other markets tell the same story. In northern New Jersey, Sprint Nextel
has over 1000 cell sites, five mobile switching centers, and approximately 3,500 special
access pipes connecting those network components. One hundred percent of those
special access circuits are purchased from Verizon. In Miami, eighty-eight percent of
Sprint Nextel's expense for 2800 special access pipes, connecting over 1,200 cell sites to
four mobile switching centers, is paid to AT&T. In Richmond, Virginia, our network of
over 400 cell sites and one mobile switching center is connected by approximately 900

special access connections, with eighty-five percent of our expense for those connections
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going to Verizon. For our San Francisco network, we purchase ninety-eight percent of
our special access from AT&T to connect our 2,000-plus cell sites to six mobile
switching centers.

To provide just one more example that demonstrates the monopoly market Sprint
Nextel and numerous other businesses face for special access services, look to the New
York City metropolitan area — an area generally regarded as one of the most competitive
communications markets in the nation. Prior to its merger with Sprint, Nextel made a
concerted effort to reduce its dependence on Verizon special access service, but found
that there is almost no alternative. When Nextel sought bids for special access services in
the New York metropolitan area, competitors bid to serve fewer than 3% of the required
locations in one of the most competitive geographic markets in the nation. On a
nationwide basis, according to an FCC report, wholesale revenues from the sale of
special access by the BOCs and other incumbent local exchange carriers to Sprint Nextel
and other carriers amounted to $10.5 billion, while the wholesale revenues generated by
competing providers amounted to $664 million.? A recent GAO Report, entitled “FCC
Needs to Improve Its Ability to Monitor and Determine the Extent of Competition in
Dedicated Access Services,” estimated that the BOCs’ revenue from dedicated access

services reached $16 billion in 2005.

? See Federal Communications Commission, “Telecommunications Industry Revenues: 2004,” at
Table 5 (March 2006).

3 United States Government Accountability Office, “Telecommunications: FCC Needs to
Improve Its Ability to Monitor and Determine the Extent of Competition in Dedicated Access
Services,” Report No. GAO-07-80, at 1 (Nov. 2006) (“GAO Report™).
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Sprint Nextel is not the only company captive to the BOCs’ special access market
dominance.” Other companies — including, notably, AT&T and MCI prior to their
absorption into the Nation’s two largest BOCs — have demonstrated repeatedly that there
is a special access market failure. In 2004, MCI (now Verizon) informed the FCC that
“[t]he ILECs’ market power over the market for DS1 and DS3 facilities, coupled with the
Commission’s decision largely to deregulate the pricing of those facilities, has resulted in
prices that are far in excess of cost. The result is that special access has become the
ILECs’ most profitable line of business.™

Pre-BOC merger AT&T recognized the need for “re-imposing an annual
productivity offset . . . [to] ensure that ratepayers share in the benefits of special access
productivity gains, as the Commission originally intended.”™® The Ad Hoc
Telecommunications Users Committee, an organization of major U.S. businesses, also
filed data with the FCC showing that the BOCs remained the sole source of dedicated

access at roughly ninety-eight percent of all business premises nationwide, even for the

* Other providers appear to have been similarly unsuccessful in obtaining competitively provided
dedicated circuits. See AT&T Reply Comments, RM-10593, at 12-16 (Jan. 23, 2003) (“AT&T
2003 Reply Comments”); Economics and Technology, Inc., “Competition in Access Markets:
Reality or IHlusion, A Proposal for Regulating Uncertain Markets,” at 16-22 (Aug. 2004) (“ET1
Report™), appended as Attachment A to Ad Hoc Telecommunications Users Committee Reply
Comments, WC Docket No. 05-65 (May 10, 2005) (“Ad Hoc 2005 Reply Comments”). In
addition, Ad Hoc’s analysis shows that intermodal technologies do not offer competitive
alternatives to high speed special access services. Declaration of Susan M. Gately, appended as
Attachment B to Ad Hoc 2005 Reply Comments, §§ 19-25 (“2005 Gately Declaration™). In fact,
it appears to be undisputed that competitive alternatives are available only at a “tiny percentage”
of commercial buildings. AT&T 2003 Reply Comments at 13 (stating that the BOCs do not
dispute the conclusion that competitive alternatives are available only in a small number of
buildings).

* MCI Comments, WC Docket No. 04-313, at 156 (Oct. 4, 2004) (“MCI 2004 Comments”).
¢ AT&T Comments, WC Docket No. 05-25, at 5 (June 13, 2005).
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largest corporate users.” The GAO Report found that “dedicated access services to end
users . . . does not appear to be extensive” even in the 16 major metropolitan areas it
examined.?

Will competition develop and correct this market failure? Unfortunately, that is
not likely. GAO found that there are a number of barriers to entry preventing competitors
from providing alternatives to the BOCs’ special access services, including zoning
restrictions and problems with building access.” Moreover, as the FCC itself has noted,
the competitive deployment of stand-alone DS1 circuits connecting two points — for just
one carrier’s traffic — is rarely if ever an economic possibility. Such circuits require high
fixed, sunk costs to serve an individual customer location. No firm can match the scale
economies that the BOCs enjoy in furnishing DS1 special access service since they alone
had the opportunity to construct a ubiquitous local network over a period of decades
while protected against competition.'® Competitive carriers simply cannot establish a
business case to lay a DS1 circuit out to a Sprint Nextel cell site, given the high fixed,

sunk costs incurred to construct that circuit. Prior to its mergers with SBC and

7 2005 Gately Declaration { 18.

¥ GAO Report at 19 (also finding that “moderate levels of competition appear where demand for
dedicated access exceeds the DS-3 level.”) Overall, GAO found that less than 6 percent of
buildings with demand of DS-1 level or higher are served by a fiber-based competitor, with
competition being heaviest for those buildings with the highest levels of demand. . at 19-20.
And, according to GAO, even this modest estimate may overstate the availability of facilities-
based competition. Jd. at 21.

® GAO Report at 13, 26-27. GAO also noted that incumbents may be able to use pricing
strategies to discourage deployment of competitive facilities. See id. at 18, 26. Similarly, the
BOCs may impose terms and conditions — such as revenue guarantees and termination penalties —
on the special access customers that limit or inhibit a customer’s ability to switch to a competing
provider’s facilities. /d. at 30-31.

1 Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, Order on Remand, 20 FCC Red 2533, § 166 (2005); see
also GAO Report at 13.
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BellSouth, AT&T echoed this predicament, stating that it and other special access
purchasers “generally have #o alternative suppliers for the bread and butter DS-level
services.”'! Thus, for carriers like Sprint Nextel that rely heavily on those circuits, the
prospects for obtaining service from competing providers are practically non-existent.
In the case of wireless carriers in particular, the possibility of a competitive
market for these circuits is even more doubtful because, for zoning and other reasons, cell
sites frequently are located in out-of-the way locations, such as along roadsides or atop
surrounding hills. In the Boston metropolitan area, for example, seventy-five percent of
Sprint Nextel’s cellular radio towers are located outsidek of the core urban area, in the
areas least likely to attract competitive offerings. Furthermore, alternative technologies,
such as fixed wireless or a cable-provided circuit, rarely meet Sprint Nextel’s service

requirements.'?

Deregulation in the Face of Market Failure Has Led to Anticompetitive Rates

Despite the lack of competition for special access, even in places like
metropolitan New York, the FCC deregulated the rates for these last mile special access
circuits in many metropolitan areas around the country. The result of deregulation in the
face of a market failure has been predictable (and, frankly, perfectly rational from the
BOCs’ point of view): astounding rates of return and, as a result, harm to the promise of
wireless, mobile broadband.

Pre-merger MCI noted to the FCC that between 1996 and 2003, “the BOCs as a

group enjoyed an almost six-fold increase in the rate of return for interstate special access

" AT&T 2003 Reply Comments at 11 (emphasis in original).
12 See, e.g., ETI Report at 22-24.
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(from 7.6 % to 43.7 %), with three BOCs reaping returns in excess of 60% in 2003.”"
More recent data that the BOCs themselves filed with the FCC show that they have
continued to earn exorbitant profits from special access. For example, the average rate of
return for all BOCs in 2005 was nearly 68%; AT&T/SBC earned a rate of return of 92%
on its special access services; BellSouth earned over 98%.'* Even Verizon, which
historically has lagged behind the other BOCs, reported a return of 42%." In 2006,
based on reports submitted earlier this month, BOC special access profits increased even
further: AT&T reported a 100% rate of return and Verizon reported 51%. To put these
earnings levels in perspective, the FCC’s authorized rate of return is 11.25% — AT&T’s
2006 rate of return for special access is nearly nine times, and Verizon’s 2006 rate of
return for special access is more than four and one-half times, the FCC’s authorized level.
These returns are not a one-year aberration — special access rates of return (or,
their after-tax profits) have grown steadily over the past five years. Indeed, SBC’s rate of
return rose by more than 120% from 2001 to 2005, and the rates of return for the rest of
the BOCs increased by more than 167% for BellSouth and 175% for Verizon.'®
Moreover, one study has suggested that even these astronomical returns may understate

the BOCs’ earnings; the costs of other services may have been misallocated to the special

B3 MCI 2004 Comments at 158.

" These returns are computed from data the BOCs filed with the FCC in their annual ARMIS 43-
01 reports. See also Ad Hoc Telecommunications Users Committee Reply Comments, WC
Docket 06-74, at ii, 9 (June 20, 2006); id. at Attachment B, Reply Declaration of Susan M.
Gately, § 10 (June 20, 2006) (“2006 Gately Declaration™).

> These returns are computed from data the BOCs filed with the FCC in their annual ARMIS 43-
01 reports. See 2006 Gately Declaration 9 10.

' These retuns are computed from data the BOCs filed with the FCC in their annual ARMIS 43-
01 reports.

10
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access category, thereby overstating the BOCs’ special access costs and understating their
rates of return.!’” These high BOC returns are evidence of a market failure: the lack of
competition for special access has allowed the BOCs to charge exorbitant prices without
restraint.

As the GAO recently found, “without more complete and reliable measures of
competition, FCC is unable to determine whether its deregulatory policies are achieving
their goals.”18 The FCC’s deregulation was predicated on proxies and predictions, but
the fact is competitive alteratives have declined.®

Without effective rules or meaningful competition, the BOCs’ special access
overcharges are likely to grow at an even faster pace in the future — a future in which
special access will become even more critical to the telecom marketplace as more and

more capacity will be required to support burgeoning customer demand for broadband.

1" See ETI Report at 33-34 (noting that the net investment allocated to the special access category
is “completely disproportionate™ to the number of special access Ioops as a percentage of Joops in
service, raising “suspicions that costs are being overallocated to the special access category™)
(emphasis in original); 2006 Gately Declaration §§ 15-17.

® GAO Report at 15.
' GAOQ Report at 42.

1t
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Congress Should Require the FCC to Act

What is the solution to the special access market failure and rate gouging?
FCongress needs to mandate that the FCC rollback its premature deregulation of special
access services and implement the pricing discipline that the marketplace has failed to
provide. Let me be clear: failure to do so wiil impede broadband deployment in the

United States.

The 700 MHz Spectrum Policies and Rules: Important and Complex

The future of wireless communications in the United States will also be affected
by the FCC’s policy decisions about the 700 MHz spectrum band. The Commission has
before it a complex set of inter-related rulemaking proceedings addressing a large swath
of spectrum in the 700 MHz band. This valuable spectrum is available for new uses
because Congress wisely decided to require incumbent TV stations to vacate TV channels
52 to 69 when the digital television transition ends in February 2009. The 700 MHz
spectrum band holds great potential. It is crtical for public safety and other
communications that the FCC makes the right decisions about this spectrum.

Before the FCC begins to auction and assign the 700 MHz spectrum, it needs to
resolve a multitude of thorny technical and policy issues, including: whether to allocate
more spectrum to public safety communications, how to enable or encourage
interoperability among public safety agencies, whether or how public safety and
commercial entities might use spectrum jointly, whether or how to change the use of the
guardbands, the size of the spectrum blocks (how many megahertz per block), the

geographic areas of the spectrum blocks (e.g., large regional licenses or smaller license

12
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areas), the construction benchmarks, the power limits and other service rules needed to
minimize interference, how much spectrum should be devoted to narrowband, wideband,
and broadband services, the type of auction to be held (e.g., open or “blind,” simple or
combinatorial bidding), and the rules that apply to small businesses that want to
participate as “designated entities.”

In fact, the open issues are so numerous and so complex that the Commission now
has pending before it multiple incomplete 700 MHz rulemaking proceedings:

» A Notice of Proposed Rulemaking regarding the service rules for
commercial licensees in the 700 MHz band (WT Docket No. 06-150),

e Both the Eighth gand Ninth Notices of Proposed Rulemaking regarding
how to promote public safety wireless broadband (PS Docket No. 06-229
and WT Docket No. 96-86), and

¢ A Notice of Proposed Rulemaking concerning the guard band spectrum in
the Upper 700 MHz block (WT Docket No. 06-169).

Given the importance of the 700 MHz band to the future of wireless and
broadband in our country, Sprint Nextel would like to offer a few recommendations and
observations. First, it is critically important that the Commission protect the allocation of
spectrum to public safety communications. First responders who go into a burning and
bombed building, as they did twelve years ago today in Oklahoma City, must have radios
that enable them to communicate reliably. Second, we recommend that the Commission
proceed judiciously to address the many open rulemaking issues rather than racing to a
hasty hash of rules for one of the most significant spectrum bands available. The
availability of this spectrum is a unique opportunity and it is essential that the FCC not
“rush to judgment.” Sprint Nextel is engaged today in a partnership with public safety to

remedy spectrum allocation decisions that jeopardized reliable communications in the

i3
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800 MHz band; the Commission must ensure that its 700 MHz decisions do not repeat
such errors.

Third, we recommend that the Commission consider carefully the ramifications of
the size of the geographic license areas. If it establishes license areas that are too large, it
may unfairly tip the 700 MHz auction in favor of well-heeled incumbents who may not
have the same incentives to put this prime spectrum to good use as more entrepreneurial
startups.

Fourth, it is important for policy makers to understand that the 24 MHz of
spectrum allocated for public safety services in the 700 MHz band is allocated for state
and local public safety entities. This spectrum is not allocated for federal use, but the
discussions about interoperability have missed or glossed over this point. A fifth
suggestion is those policymakers who are intrigued by proposals to allow commercial and
public safety entities to use the same spectrum block jointly should understand that such
joint use could be achieved in other spectrum bands, that is, they need not be limited to

the 700 MHz band.

Conclusion

Chairman Markey and Members of the Subcommittee, you have demonstrated a
forward looking and insightful approach by holding this hearing today. America has the
opportunity to foster a revolutionary change in communications with the marriage of
Mobility and the Internet in wireless broadband. Let’s do all we can to achieve that goal.
Let’s not allow the special access gatekeepers to rob the nation of this opportunity.

Thank you.

14
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Written Testimony of John B, Muleta
CEO, M2Z Networks, Inc.

April 19, 2007

Background

Mr. Chairman and Members of the Subcommittee, thank you for inviting me
to testify today. My name is John Muleta, and I am the co-founder and CEO of
M2Z Networks, Inc. My business partner, Milo Medin, and I founded M2Z
Networks in 2005 with the support of three prominent venture capital firms that
have backed a long list of innovative technology companies of the digital age such
as Netscape, Google, Tivo, MySpace and Amazon. Milo previously founded
@Home Networks, and was one of the key innovators in the cable broadband
industry. It is in large part due to Milo’s leadership that the cable broadband
industry grew from zero subscribers only a few short years ago to more than 40
million today.

As for myself, [ have more than 22 years of experience in the wireless and

wireline telecommunications industries. As a businessman and entrepreneur, I
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have worked with companies that helped to pioneer the Internet, including GTE
and PSINet, Inc. At PSINet, I headed up efforts to build fiber and IP networks in
28 countries, and worked to open up developing markets through competition from
IP-enabled services. I also served as the Chief of the Wireless
Telecommunications Bureau at the Federal Communications Commission (FCC or
Commission) between 2003 and 2005, and was Deputy Bureau Chief and Chief of
the Enforcement Division of the FCC’s Common Carrier Bureau during the
implementation of the 1996 Telecommunications Act.

The Subcommittee was kind enough to ask me here to speak about spectrum
management and how it affects our country’s digital future. Today, spectrum
management must place particular focus on the need for additional consumer
broadband access across the country because of the educational and economic
impact it will have on our country’s global competitiveness in the future.
Broadband availability for all U.S. citizens has been identified as a top priority by
leaders in both parties, including President Bush, Speaker Pelosi, FCC Chairman
Martin, and many of the distinguished members of this Subcommittee. I am happy
to report that M2Z has identified a path to reach this paramount goal by utilizing
20 MHz of unpaired, historically underutilized, and largely fallow spectrum at
2155-2175 MHz for which it has sought an FCC license.

M2Z's mission is to provide Americans, of all means and all demographics,
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the opportunity to access a free, fast, and family friendly nationwide wireless

broadband data network. This network will finally bring broadband Internet access

to over 100 million adult Americans ~ in addition fo their millions of children who

need fast, reliable Internet access to augment their education — who currently have

no Internet access or who use outdated dial-up conunections. For others, M2Z will

provide a welcome choice to the current broadband duopoly.

Figure A; The Impact of the Broadband Duopoly in
America

RS

Over 100 Million .~
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million howmes with broadband out of 1173 million Morksd Share Sh‘?‘VS 95 }’ of ?7{?3(11)31&6 lines come.
houssholds from LECs or Cable

Federal Government Agencies agrée that the Broadband Market is Duopolyi
«  Government Accountability Office, Report to Congressional Committees, May 2006
» Congressionaf Research Service, Report for Congress, June, 2008
» Congressional Budget Office, Report prepared for the Senate Budget Committee,
December, 2003

In order to provide this valuable free service, M2Z has applied to the FCC

for a license to construct its network at 2155-2175 MHz as depicted in Figure B

below.
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Figure B: Status of Emerging Broadband Spectrum Bands
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This particular block of spectrum is largely unused and underutilized; it is
also unpaired and thereby unattractive to incumbent wireless operators who cannot
use it in conjunction with their existing mobile voice networks that rely on paired
spectrum assignments. Yet, as a technical matter, virtually all experts agree that
unpaired spectrum technologies are the most efficient and effective means of
transporting wireless broadband data.

M2Z has thus responded to the national imperative for more broadband with

a solution that uses spectrum that currently is lying fallow' and which is a poor fit

! Although there is a long circuitous twelve year path to how this band ended up in its current
situation, it is where it is and there is no need to review the sordid history. What is clear is that
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for existing mobile technologies. There simply is no public policy reason not to
allow M2Z to proceed with deployment of its network. Indeed, the only opposition
that M2Z has encountered comes from incumbent operators, their representatives,
and other would be competitors that fail to meet or rebut the high public interest

standard set by M2Z's free broadband initiative.

Spectrum Management And The Problems of the Digital Age

Today, one of the greatest impediments to the realization of the promise of
the digital age is the fact that the broadband market is a duopoly that limits
consumer choice and provides little incentive for existing competitors to drive
prices down. This should come as a surprise to no one. The Government
Accountability Office (“GAO”)?, the Congressional Budget Office (CBO) and the
Congressional Research Service (“CRS”)* have reached the same conclusion.
Similarly, FCC reports on the status of broadband Internet access show that
incumbent local exchange carriers (“LECs™) and cable operators dominate the

residential broadband market, with LECs serving 38.2% of the market, and cable

the spectrum band has no service rules in place to define its new use and no geographic blocks
for assignment.

? Broadband Deployment is Extensive throughout the United States, but It’s Difficult to Assess
the Extent of Deployment Gaps in Rural Areas, United States Government Accountability
Office, GAO-06-426, May 2006

? “Does the Residential Broadband Market Need Fixing?” Congressional Budget Office, 2003.
4« Access to Broadband Networks,” Congressional Research Service Report for Congress, June
28, 2006.
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operators serving 55.9% of residential broadband subscribers.” Only 5.9% of all
residential broadband subscribers use other tf:chnologies.6 Finally, and most
disappointing, well over half of all U.S. adults do not have access at all to
broadband at home.”

As these data demonstrate, the broadband Internet access market would
benefit greatly from the entry of a new, nationwide, facilities-based competitor,®

and the most likely source of such facilities-based competition is a wireless

3 See FCC, High-Speed Services for Internet Access: Status as of December 31, 2006, at 3, Table
3, See Chart 4. According to the 2006 Report, of the 50.4 million lines which were faster than

200 kbps in both directions, 55.9% were cable modem, 36.3% were ADSL, 1.9% were SDSL or
traditional wireline, 1.4% were fiber to the end user premises, and 4.5% used other technologies.

¢ Unfortunately, DSL service is proving to be little or no constraint on cable modem prices. Last
year, two LECs announced that they would not reduce the price of DSL service to reflect the
Commission’s elimination of certain USF contribution fees. Instead of passing the savings from
these fees on to consumers, BellSouth and Verizon reported that prices would remain the same.
See, e.g., Amy Schatz, Verizon and BellSouth DSL Users Won't See Lower Bills as Fee Ends,
WALL STREET JOURNAL, Aug. 22, 2006, at A2. Commission reaction to protect consumers was
swift; reports of the Commission’s commencement of enforcement proceedings were
widespread. See, e.g., Amy Schatz, FCC Questions DSL Customer Fees, WALL STREET
JOURNAL, Aug. 25, 2006, at A4. Within a few days, the carriers eliminated the fees. See
Statement of FCC Chairman Kevin Martin on Verizon And BellSouth Eliminating Recently
Imposed DSL Fees (rel. Aug. 30, 2006) (“Consumers should receive the benefits of the
Commission's action last summer to remove regulations imposed on DSL service.”).

7 There are 45.8 million residential broadband lines in the U.S. See FCC, High-Speed Services
for Internet Access: Status as of December 31, 2006. According to the Census Bureau, there
were 113 million households in the United States in 2005, See U.S. Census Bureau,
“Households by Type, 1940 to the Present,” May 25, 2006 (available at
http://www.census.gov/population/socdemo/hh-fam/hh1.pdf). The percentage of households
with broadband access is therefore approximately 38%.

¥ The principal barriers to widespread broadband use are the retail cost of service and the fact
that broadband infrastructure is not universally deployed. Accordingly, the Commission has
identified greater broadband access as a strategic goal, stating that “[a]ll Americans should have
affordable access to robust and reliable broadband products and services.” Federal
Communications Commission, Strategic Plan 2006-2011 at 5 (2006).



296

platform.” But don't look for that competition to come from the large incumbent
providers,'® which have little incentive to deploy a broadband wireless service that
will compete with their current offerings."! If policy makers want robust
broadband competition from a wireless provider, they must turn their attention to
nurturing new entrants that are unaffiliated with existing cable modem, DSL, or
incumbent wireless carriers.

M2Z is one such potential new entrant whose proposal, in my opinion, is

superior because it is complete, transparent and replete with the technical and

% See, e.g., Martin Tells Reporters He Sees Progress on Broadband, Video, '911', TR DAILY
(Mar. 17, 2006) (wireless broadband will be an “important component” of high-speed service
and regulatory relief should be offered to new investors in the broadband marketplace); Remarks
of Commissioner Jonathan Adelstein at the Wireless Communications Association Annual
Convention (June 27, 2006) (“If we are going to see real broadband competition, it probably has
to come from wireless.”).

1 Incumbent broadband providers that offer cable modem or DSL service have little incentive to
deploy a broadband wireless service that will compete with their own wireline offerings. See,
e.g., Tiernan Ray, Comcast Sending Strong Buy-Cell Signals, BARRON’S, Aug. 29, 2006
(observing that Comcast is not likely to construct a wireless network until such service will
complement, rather than compete with, its existing network); Karen Brown, BellSouth Expands
Broadband Wireless Plans, MULTICHANNEL NEWS, July 10, 2006 (BellSouth’s director of
product development explains that BellSouth will use its wireless communications service
(WCS) spectrum to supplement its wireline network, stating that: “Even in metro areas, we have
spaces where we don’t have DSL coverage. And then when we get out to rural areas where we
have DSL, but it goes so far out and the economics don’t carry it farther . . . So what you are
seeing is our plan using wireless broadband to push broadband farther out.”).

"1 The Commission recently granted all WCS licensees (in the 2.3 GHz band), including entities
such as AT&T, BellSouth, NextWave, and Verizon Wireless, an additional three years until July
2010 to satisfy their applicable construction build out requirements. See In the Matter of
Consolidated Request of the WCS Coalition For Limited Waiver of Construction Deadline for
132 WCS Licenses, Order, 21 FCC Red 14134, 9 13 (2006). The WCS waiver order limited the
breadth of the original request because it lacked certainty and “could act as a disincentive for
WCS licensees to expeditiously develop technological solutions for the band and construct
systems” and “undermine one of the purposes of the construction requirement to prevent
spectrum warehousing.”
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business foundations to succeed in the marketplace. M2Z was founded to offer an
altermative to the broadband duopoly by using spectrum that has been abandoned
by the marketplace and which is all but unused. The 2155-2175 MHz band that
M2Z secks access to in order to compete in the marketplace has no identified
future use, no specific time or date for assignment, and no incumbent users that
have not already been ordered to transition out of the band. 2 M2Z has proposed a
solution to use this spectrum and directly address the three most vexing problems
in growing the U.S. broadband market: affordability, availability, and accessibility.

As explained in detail in its license Application, filed now almost a year ago
on May 5, 2006, M2Z proposes to make available free, broadband Internet access
to nearly every consumer, business, non-profit and public safety entity in the
United States. To make this service possible, M2Z filed an application for an

exclusive, nationwide authorization, with a 15-year license term, to operate in 20

12 See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the
Provision of Fixed and Mobile Broadband Access, Educational and Other Advanced Services in
the 2150-2162 and 2500-2690 MHz Bands, Report and Order and Further Notice of Proposed
Rulemaking, 19 FCC Red. 14165, 9 37-38 (2004) (“BRS R&(O”) (ordering the relocation of
users from the 2150-2156 MHz and 2156-2160 MHz bands to 2496-2502 MHz and 2618-2624
MHz respectively); Amendment of Part 2 of the Commission’s Rules 10 Allocate Spectrum Below
3 GHz for Mobile and Fixed Services to Support the Introduction of New Advanced Wireless
Services, including Third Generation Wireless Systems, Eighth Report and Order, Fifth Notice of
Proposed Rulemaking and Order, 20 FCC Red. 15866, 9 6 (2005) (“4 WS 8" R&0”) (ordering
the relocation of users of the Fixed and Mobile Service allocations in the 2155-2160 MHz band
and designating the 2155-2175 MHz band for AWS use). See also Amendment of Part 2 of the
Commission’s Rules 10 Allocate Spectrum Below 3 GHz for Mobile and Fixed Services to
Support the Introduction of New Advanced Wireless Services, including Third Generation
Wireless Systems, ET Docket No. 00-258, Ninth Report and Order, FCC 06-45 (rel. Apr. 21,
2006) (“4 WS 9™ R&O”) (establishing procedures for relocation of incumbents.
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MHz of spectrum."” In return, M2Z is willing to assume specific and enforceable
public interest obligations, including, among others:

(1) provision of a free wireless broadband service throughout M2Z’s
national footprint;

(2) rapidly build out its network to 95% of Americans in 10 years, with
interim benchmarks of 33% of the population in 3 years and 66% in five
years;

(3) finance the build-out without using the Universal Service Funds (USF);

(4) filter pornography and other obscene and indecent material on the free
network in order to make broadband access safe for children and their
parents;

(5) provide access to an interoperable wireless broadband platform free of
charge for public safety organizations; and

(6) voluntarily pay to the U.S. Treasury a five percent spectrum usage fee
based on subscription revenue.

One might reasonably ask, then, when M2Z will be licensed so it can begin
deploying its network? It turns out the answer has to do with the potential of
incumbent licensees and speculators to manipulate the FCC ‘s spectrum
assignment process as a way of delaying competitive entry or otherwise thwarting

innovation that is in the public interest.

The Fundamental Goal Of Spectrum Management: Serve The Public Interest

Let me now turn to the purpose of spectrum management and the FCC's

spectrum assignment process. Congress directed the Commission, quite simply, to

13 See Application of M2Z Networks, Inc. for License and Authority to Provide a National
Broadband Radio Service in the 2155-2175 MHz Band (filed May 5, 2006) (“4pplication™).
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put spectrum to its highest and best use in the public interest. In terms of
spectrum assignment, Congress afforded the FCC a number of tools to achieve that
end. These tools range from direct assignment using threshold licensee
qualifications to spectrum sharing as well as competitive bidding as warranted by
the public interest in each particular circumstance.'*

In empowering the FCC, Congress has also rightly provided the FCC the
discretion to select the best method that fits the public interest objective at hand.
Thus, contrary to what entrenched players in the industry and their speculative
brethren might argue, there is no shorthand process for making assignment
decisions; Congress did not direct the Commission to thoughtlessly jump to
competitive bidding at every instance.

For example, the FCC’s timely decision to accept and seek comment on
M2Z’s license application has helped develop a record that fully illuminates the
public interest considerations relevant to the use and assignment of the 2155-2175
MHz band. That record makes it plain that, first, the band should be allocated for
the development of a national broadband radio service, as suggested by M2Z’s
application, and second, that licensing the spectrum by using threshold

qualifications and technical parameters, based on a well established record, would

 See 47 U.S.C. §§ 301, 303, 308 and 309

10
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be more effective than resorting to time consuming, counter-productive, and
redundant rulemakings.

That is a strong statement, but the record supports it. Nearly 1,000
comments have been filed urging the FCC to grant M2Z’s license application.'
By M2Z’s last count, these supportive comments come from people and
organizations representing the interests of over 26 million Americans.'® Moreover,
the record contains two authoritative and uncontested economic studies, one
submitted by a former FCC Chief Economist and the other by a respected technical
consultant, Dr. Kostas Liopiros that estimate that deployment of M2Z’s network

will generate up to 32.4 billion dollars in direct consumer welfare benefits.'’

'3 The Commission’s Strategic Plan notes that “[tlhe Commission shall seek to understand
consumer demand for broadband and to encourage deployment across multiple platforms to
ensure that access is not a barrier to adoption of affordable broadband technologies as rhey
become available” FCC Strategic Plan at 5 (emphasis added).

16 See WT Docket Nos. 07-16 and 07-30 available at
http://eullfoss2.fec.gov/prod/ecfs/comsrch v2.cgi.

17 See Simon Wilkie, “The Consumer Welfare Impact of M2Z Networks Inc.’s Wireless
Broadband Proposal,” WT Docket Nos. 07-16 & 07-30 (submitted Mar. 2, 2007); Kostas
Liopiros, “The Value of Public Interest Commitments and the Cost of Delay to American
Consumers,” WT Docket Nos. 07-16 & 07-30 (submitted Mar. 19, 2007).

11
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Figure C: Two Uncontested Economic Studies Calculate the Consumer Benelit of
M22Z Networks’ Public Inferest Commitments as High as $32.4 Billien
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Indeed, Dr. Liopiros® study finds that the consumer welfare benefit of M2Z’s
network will decrease significantly (by as much as 4.7 billion dollars) for each year
of delay in granting the license application.

But economic papers and demands by the public for better and cheaper
broadband service are not necessary to understand the public interest benefits of a
free, nationwide wireless broadband platform. The benefits of M2Z's proposal are
immediately obvious. Indeed, the FCC has recently suggested that even
incremental additional broadband deployment and competition, though it may pale
in comparison to the promise of M2Z's new network, would serve the public
interest.

In its decision to allow the $86 billion merger between AT&T and

12
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BellSouth, the FCC gave one view of what constitutes the public interest. In a
transaction the scale and scope of which with regard to consolidation has no
parallel in the telecommunications industry, BellSouth reluctantly (and at the last
minute) agreed to a set of merger conditions that the Commission found to be in
the public interest. BellSouth agreed to provide unbundled access to DSL, and
guaranteed to offer, for 3 years, a "low-cost" DSL service ($10 per month)
throughout its service territory covering 9 million people. BellSouth also offered
to build out several trial markets using its unused 2.3 GHz spectrum covering the
same population, but without any description of the specific services that
consumers will receive. And again, its commitment to construct trial markets
using its 2.3 GHz spectrum is limited to 3 years. Finally, it agreed to divest itself
of spectrum held in the 2.5 GHz band, which it had obtained some 10 years ago
and which, by all appearances, it has merely been warehousing in the interim.

Figure D below contrasts these public interest conditions with the binding

commitments offered by M2Z.

13
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E

Figure D: M2Z’s Public Interest Commitments Exceed even the
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M2Z is offering a free broadband service with a network that will reach, at
a minimum, 95% of the population. M2Z has extended its offer to include those
that protect and serve our homeland by offering free access to every public safety
officer. M2Z’s offer is neither limited nor temporary. It is not an offer made in
light of public and private pressure in the context of a merger review, but was

instead made willingly and eagerly, and with the vigor of a new entrant.

Process Should Not Defeat Progress

Not surprisingly, several competitors or would-be competitors to M2Z have

opposed M2Z’s license application, and are now seeking to use the regulatory

14
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process as an anticompetitive weapon. Many of them conveniently presuppose
that spectrum assignment by competitive bidding is an absolute requirement of the
Communications Act. They also argue that this process requires lengthy and
tedious further rulemakings and fact findings to ensure efficiency and fairness.
Their positions are both legally erroneous and factually flawed.

As to the legal requirements guiding the FCC's determination, a reading of
the relevant statutes and FCC precedent reveals that auctions are not required by
the Communications Act where they are not needed or appropriate. Rather,
Congress recognized that auctions are just one of among the panoply of methods
for assigning spectrum in accordance with the public interest.

Again, at the risk of reciting Congress’ own handiwork, let me be more
specific about the statutory basis of the FCC’s spectrum assignment processes.
The clear and plain meaning of Section 309 of the Communications Act, as
interpreted by the FCC and the courts of jurisdiction, is that Congress requires
assignment by competitive bidding only when other alternatives fail. Specifically,
Sections 309(3)(1) and 309(j)(6)(E), when read together, direct the FCC to use a
variety of means, including “threshold qualifications, engineering solutions and
other means” in order to avoid mutual exclusivity, which is the necessary
precondition for licensing by competitive bidding.

Further, despite what the proponents of competitive bidding might argue, it

15
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is not clear that license auctions actually result in the greatest recovery to the
public for the use of its spectrum. Assigning licenses through competitive bidding
provides the U.S. Treasury with a one-time payment that represents a potential
licensee’s best estimate of the value of that particular license at the time of bidding.
If spectrum is undervalued by auction participants, the public has no recourse; a
licensee that earns billions using a spectrum license that cost a fraction of one
year’s annual revenue doesn’t share that windfall with the public that owns the
spectrum. For example, Personal Communications Services (“PCS”) spectrum
garnered a total of $17 billion in winning bids at auction over a course of 12 years.
Today, the PCS industry enjoys annual revenue of $100 billion using this
spectrum. If the PCS industry were paying a five percent share of its revenues to
the U.S. Treasury, as contemplated by M2Z in its pending license application, the
public would be benefiting by $5 billion for 2006 alone, with similarly large
annual contributions in perpetuity.'"® Thus, the amounts collected through
spectrum auctions do not necessarily reflect the true value of this public asset.

With regard to the claims of efficiency and effectiveness of auctions,

empirical studies confirm that some past FCC auctions used to assign spectrum

'8 The Office of Management and Budget has said that “[u]ser fees will help to ensure that
spectrum is put to its highest and best use, by intemnalizing the value of spectrum to the license
holders.” available at http://www.whitehouse.gov/omb/budget/fy2007/other.html See also
“Major Savings and Reforms in the President’s 2007 Budget, Executive Office of the President,
February 2006

16
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may not only have been inefficient but also competitively unfair. Dr. Simon I
Wilkie, former FCC Chief Economist, recently completed a report, which is
included in M2Z’s dockets at the FCC and which M2Z is submitting into the
record of this hearing, comparing the theoretical underpinnings of past auctions

P Dr. Wilkie’s paper clearly demonstrates that

with the empirical results
incumbent competitors have the financial incentives and, in most cases, the means

to prevent competitive entry by warchousing spectrum rather than allow it to fall

into the hands of new entrants.

Figure E: Average Nationwide Spectrum Holdings of Major Wireless
Carriers Opposing M2Z
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Wilkie’s analysis found that it is only when there is active ex-ante intervention by

1° See Simon Wilkie, PhD., “Spectrum Auctions Are Not @ Panacea: Theary And Evidence Of
Anti-Competitive and Rentseeking Behavior in FCC Rulemakings and Auction Designs,” WT
Diocket Nos. 07-16 & 07-30 (filed Mar, 26, 2007)
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the FCC ~ such as by imposing spectrum caps for incumbents or other means — is it
likely that incumbents will be prevented from stifling new competitive entry
through unproductive spectrum warehousing.  Of course, one need not be an
expert economist to comprehend the weakness of the unbounded use of auctions as
a spectrum assignment tool. According to a scientific and bipartisan national
survey conducted in February that M2Z is today submitting into the record of this
Hearing, over sixty-percent of those surveyed supported issuing a spectrum license
for the provision of a free high-speed Internet service based on the public interest
instead of simply granting it to the entity that promises to pay the most.?

Nonetheless, several of the parties who have opposed M2Z continue to
pound the table with their figurative shoes calling for an auction. The obvious
attraction, of course, is that an auction provides an opportunity, at least, for an
incumbent operator to freeze out new entry. More insidious still, however, is the
use of the auction process strategically to run out the clock on entrepreneurial plans
to provide new services. Those who would smother an infant service in its crib
have a near perfect murder weapon in the auction process, which by its nature

allows parties to add layer upon layer of procedural hurdles before any would-be

2 yoter Consumer Research and Lake Research Partners collaborated to conduct a nationwide
survey of 1,003 registered voters. The margin of error for this poll was +/- 3.1%. See
Memorandum of Dr. Jan van Lohuizen, "Public Support for New Model of Wireless Licensing,"
Voter Consumer Research, February 28, 2007 and Memorandum of David Mermin, "Public
Support for Licensing Wireless Broadband Service," Lake Research Partners, February 28, 2007,
to be submitted for the record.
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new entrant.

An oft-quoted study by Dr. Thomas Hazlett concluded that the median
length of time from commencement of spectrum allocation proceedings to
completion of an auction was 6.7 years.”* As Dr. Hazlett convincingly argues, a
regulatory snail’s pace in Washington is not keeping up with the demands of our
digital future and rapid technological advances. More to the point, process is not a
substitute for policy.

This Commission, however, does not appear likely to delay an effort to
expand broadband access. Chairman Martin has emphasized the importance of
wireless offerings to the rapid deployment of broadband service, and has stated that
grant of regulatory relief to new investors in this sector would spur further
deployment.””  Elsewhere, the Chairman and Commissioner Tate have
acknowledged that forbearance is among the available means by which the
Commission can “establish a policy environment that facilitates and encourages
broadband investment, allowing market forces to deliver the benefits of broadband

9923

to consumers. Having long advocated competitive entry into the broadband

! See Thomas W. Hazlett, The Wireless Craze, the Unlimited Bandwidth Myth, the Spectrum
Auction Faux Pas, and the Punch Line to Ronald Coase's Big Joke: An Essay on Airwave
Allocation Policy, 14 HARVARD L.J. 335, 481, Table 8 (2001).

?2 See Martin Tells Reporters He Sees Progress on Broadband, Video, 911", TR DAILY (Mar. 17,
2006).

3 See Petition of the Verizon Telephone Companies for Forbearance under 47 U.S.C. § 160(c)
from Title Il and Computer Inquiry Rules with Respect to Their Broadband Services, Joint
Statement of Chairman Kevin J. Martin and Commissioner Deborah Taylor Tate, WC Docket
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marketplace, Commissioner Copps has indicated that wireless technology holds
promise as a potential entrant.” Likewise, Commissioner McDowell has lauded
not only the benefits of broadband, but the public interest benefits of new
competition in the broadband marketplace.”” Having concluded that “the public
interest means securing access to communications for everyone,” Commissioner
Adelstein “look[s] for opportunities for new entrants . . . who are seeking to

. L w2
compete in spectrum-based services.”*

Congress Provided Safeguards Against Regulatory Delay

Even with the vigilance of individual FCC Commissioners to safeguard the
public interest, Congress has also provided the whole Commission with the powei
and authority to overcome any unforeseen challenges that would delay its licensing

process. It is crucial that the FCC use that authority to prevent incumbents from

04-440 (rel. Mar. 20, 2006).

2 See Amendment of Part 15 Regarding New Requirements and Measurement Guidelines for
Access Broadband Power Line Systems, Carrier Current Systems, Including Broadband over
Power Line Systems, Statement of Commissioner Michael J. Copps, FCC 06-113 (rel. Aug. 7,
2006) (“Along with wireless technologies, Broadband over Power Line is a credible candidate
for a ‘third pipe’ that could bring meaningful competition to this market™ (emphasis added)).

3 See Amendment of Part 15 Regarding New Requirements and Measurement Guidelines for
Access Broadband Power Line Systems, Carrier Current Systems, Including Broadband over
Power Line Systems, Statement of Commissioner Robert M. McDowell, FCC 06-113 (rel. Aug.
7, 2006) (expressing optimism about broadband over power lines because new entry into
broadband market would “help drive down consumer prices and foster innovative technologies™).

26 Remarks of Commissioner Jonathan S. Adelstein, “Accessing the Public Interest: Keeping
America Well-Connected,” 21 st Annual Institute on Telecommunications Policy & Regulation,
Washington, DC, December 4, 2003, at 1, available at
http://hraunfoss.fee.gov/edocs_public/attachmatch/DOC-24188 1 Al.dog.
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abusing regulatory processes to disadvantage new entrants that want to promote
new and better service to the American people.

Notably, Section 7 of the Act, 47 U.S.C. § 157, provides that the
Commission “shall determine whether any new technology or service proposed in
a petition or application is in the public interest within one year after such petition
or application is filed.” This statutory provision was enacted to: (1) “encourage
the availability of new technology and services to the public”; (2) prevent the
Commission from “hamper[ing] the development of new services”; and (3) allow
“the forces of competition and technological growth [to] bring many new services
to consumers.””’ As Congress recognized when it enacted the statutory provision,
delays in authorizing new services often result from opposition from incumbents
seeking to limit competition and thus placed the burden of proving that such new
services and applications are not in the public interest on those that oppose it.**
The key to promoting the public interest is to have spectrum licensing procedures
that promote market entry.” In light of the Commission’s self-imposed policy of

providing expeditious review of mergers and license transfer transactions that lead

T 47U.S.C. § 160(a).

2 See Extended Remarks of Hon. John R. Dingell on Amendments to H.R. 2755, 130 Cong, Rec.
E74 (Jan. 24, 1984).

% The goal of Section 7 to expedite market entry was repeated in the 1996 Act with the passage
of Section 271. That section permitted entry into new markets by large local exchange carriers
based on a 90 day time clock. These statutory provisions reiterate the importance of
Commission processes that promote timely market entry.
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to market concentration, the Section 7 one year statutory timeframe approving nev

licenses and new services is more than appropriate.

Figure F: Comparing Consolidation Transactions vs, New Entry
Opportunities
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Similarly, Section 10 of the Act requires the Commission to forbear from
applying any rule or any provision of the Act that is neither necessary to protect
consumers nor to ensure that rates are just, reasonable, and non-discriminatory,
provided that forbearance otherwise is consistent with the public interest.
Congress anticipated that the Commission would use its forbearance authority to
end unnecessary regulation and reduce the regulatory burdens on new entrants.
And again, to expedite action on forbearance requests, Congress expressly limited

the length of Commission deliberations on Section 10 petitions. M2Z has sought

]
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forbearance under Section 10 for any and ali regulatory or statutory provisions
that might impede or impair the full and rapid deployment of its network.

M2Z’s Application provides an ideal case for the Commission to utilize the
myriad of tools at its disposal to further the foundational Congressional goal of
bringing new competitive and affordable services and technologies to the public on
an expedited basis. ** No auction is required, no new rulemaking proceedings are
needed, no further fact finding studies or other regulatory machinations are
necessary or appropriate. Swift action to grant M2Z's application, based on the
authority conferred to the FCC in Section 309(j)(6)(E) and consistent with Section
7 and Section 10 of the Communications Act, will help to promote facilities-based
competition in the provision of broadband commercial mobile radio service,
increase broadband penetration, and make more efficient use of a national
spectrum resource currently underutilized.

Conclusion

No one has ever heard of an “analog divide” because it does not exist. One
can buy an inexpensive TV or radio, plug it in and never have to pay a recurring
fee. M2Z seeks to accomplish the same thing for broadband access. M2Z’s

Application proposes the licensing and deployment of an innovative nationwide

30 Congress created the Commission “[f]or the purpose of regulating interstate and foreign
commerce in communication by wire and radio so as to make available, so far as possible, to all
the people of the United States . . . a rapid, efficient, Nation-wide, and world-wide wire and radio
communication service with adequate facilities at reasonable charges.” 47 U.S.C. § 151,
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wireless broadband system. The public interest benefits of the system are
substantial and well documented. The record before the FCC is complete and, in
light of previously enacted legislation, no additional Congressional action is
needed. M2Z has the technology, the energy, the vision, the funding, the public
support and we have made explicit and transparent commitments that will
significantly advance the public interest. The only question remaining is whether
the Commission’s rules, procedures, and policies can be manipulated by those
seeking to protect their current market position to create a barrier to the rapid

deployment of M2Z’s new and innovative competitive broadband service.
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Good moming, Chairman Markey, Ranking Member Upton and Members of the
Subcommittee. Thank you for inviting me to be with you here today and I am honored to be on a
panel with many of my distinguished colleagues. I want to begin by commending you for your
leadership in bringing attention to the importance of sound spectrum policy and looking ahead to
the amazing opportunities wireless technologies and services present to US. business and American
farnilies, In 2003 as I took the helm at N'TIA, I said that spectrum is “the rocket fuel for the next

wave of technological innovation.” We are certainly experiencing that today.

I have had the privilege of holding various positions impacting the wireless community—
from my position working closely with the Energy & Commerce Committee as chief of staff to
Congressman Rick White, managing state legislative and regulatory affairs for leading wireless
comparies, and serving as Assistant Secretary of Commerce for Communications and Information
under President George W. Bush. I can say that never before in my twelve years of professional
service have I ever been as optimistic about the health and future of communications services and

technologies— particularly wireless— as I am today.

Some key statistics paint the picture— the growth of wireless from an expensive niche
product to one that is mainstream and readily affordable for all Americans is breathtaking and is
indicative of its continued potential. There are an estimated 235 million wireless subscribers in the
US. today generating more than 250,000 direct carrier jobs. According to the FCC, the US.
“continues to lead the world in average minutes of use per subscriber,” no doubt driven by the
virtually free long distance and coast-to-coast roaming capabilities millions of Americans enjoy
everyday. Analyst data indicates that the average U.S. wireless customer consumes five times as

many minutes of use as their European counterparts— and free of the roaming crises that plague
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European consumers. And they communicate on some of the fastest commercial networks in the

world today.

Wireless is beginning to have a sharp impact on the deployment of broadband as well. The
FCC says that 35% of the growth in all reported high-speed lines between June and December 2005
was attributable to mobile wireless. Moreover, 99% of Americans are living in counties where next
generation wireless services are available. The US was the first country in the world o deploy
world-leading 3G wireless networks. Following the merger of Cingular with ATT Wireless, the
better resourced Cingular was first in the world to deploy HSDPA - the highest evolved state of
GSM technology. Today it reaches over 100 cities across the US and offers speeds approaching one
megabit per second. However, in contrast to much of the world, the US also enjoys a very
competitive market for wireless services. Verizon Wireless and Sprint have deployed the competing
CDMA technology— EVDO Rev A— which offers customers similar speeds. By the end of 2008,
Verizon and Sprint expect to offer that service to 200 million Americans. To add to the
competitive, wireless, broadband mix, the US will see substantial deployments of WiMax technology
powered by the Investment of Sprint, Clearwire, Motorola, and Intel. WiMax is particularly

attractive for its ability to cover large areas with fewer towers.

The future is even brighter. All three technologies have currently achievable, economic
evolution paths (EVDO Rev C for CDMA and LTE for HSPA) which will be able to deliver 100
megabits per second to your hand in 2010. However, to achieve those speeds, the carriers will need
access to attractive spectrum in blocks large enough to deploy 10 MHz channels (greater than the
one to two MHz channels used today). The challenge to the federal government will be to make the

resources available to meet the capabilities these technologies are capable of providing.
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And the global economic impact of telecommunications is astounding. The
Telecommunications Industty Association’s (TIA) “2007 Telecommunications Market Review and
Forecast” found that telecom revenue wotldwide amounted to $3 trillion in 2006, up more than
11% from the previous year. The U.S. grew 9.3% in 2006 to $923 billion— the largest percentage
growth in revenue since 2000. The global and U.S. markets are projected to reach $1.2 and $4.3
trillion in 2010 respectively. U.S. wireless industry revenue reached $129 billion for 2006, with an
expected growth to $184.5 billion in 2010. As TIA President Grant Seiffert noted, “Technologies
like VoIP and broadband video, as well as new mobile data services, are sparking new growth in the
telecommunications industry.” Unlicensed spectrum has been a catalyst for this growth as well. In
just the last three years, WiFi has spread from 11,000 hotspots in 27 counties, to neary 150,000
hotspots in 131 countries today~ with a world-leading 50,000 of those in the US. Working with
leadership from this committee, the FCC and NTIA provided fuel for the future of WiFi by opening
up 240 MHz of additional spectrum for WiFi in the 5 GHz band. Those actions, in addition to first
in the world authorization of ultrawideband technologies and opening up 26 GHz of spectrum in
the 70 GHz, 80 GHz, and 90 GHz bands provide fuel for wireless innovators throughout the US

economy.

In short, the US. leads the world in the competitiveness, capabilities, and consumption of
voice minutes. It leads the world in wireless high-speed offerings and innovation to even faster
networks in the years ahead. It provides Amenican consumers and business competitive offerings

that boost our productivity and enhance our lives.

So how did we get here?
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Congress, and specifically the Energy & Commerce Committee under the leadership of its
current Chairmen, can take significant credit for much of the success of this industry. By granting
the FCC auction authority in 1993 and setting the stage for flexible use and a deregulatory approach
to the auctioned spectrum it provided the roadmap for the development of the industry. In
implementing Sections 309(j) and 322 of the Communications Act, the Commission has endeavored
to put in place market-driven procedures and avoid the shortages and waste incurred by the
“administrative allocation” of spectrum documented by economists in recent years. The
unparalleled success of that decision is evident by many of the recent spectrum auctions. As the
FCC 1997 report to Congress on spectrum auctions stated, “ The FCC auction program has been
widely recognized as a success. The FCC has not only met the goals mandated by Congress but also
met its primary responsibilities to adopt fair rules, run fair auctions, and rapidly issue licenses to
successful bidders. Moreover, FCC auctions have benefitted the American public by recovering at

least a portion of the value of the spectrum resource.”

Nearly 15 years ago, the completion of the successful Personal Communications Service
(PCS) auction was the first step and a shining example of the policy wisdom of the current
leadership of this committee. Each year since Congress granted it auction authority, the
Commission has opined on the state of the wireless industry, and each year it describes an industry
that is robustly competitive to the great benefit of the consumer. The market, not the regulator,
continues to drive carriers to provide service throughout the nation and introduce innovative service
offerings. Without any regulatory requirement to do so, carriers have upgraded their digital
networks multiple times and are introducing true mobile broadband services in spectrum origmnally

allocated for voice.
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Following the leadership of Chairman Barton and Chairman Upton, last year's Advanced
Wireless Services (AWS) auction was a huge success. This committee, working in parmership with
leaders in the Senate and the Administration, ensured the success of that auction through passage of
the Commercial Spectrum Enhancement Act which introduced the power of market mechanisms to
assist in upgrading critical government radio systems and opening up vital spectrum to private sector
innovation. Under FCC Chairman Martin’s leadership, 104 bidders won 1,087 licenses resulting in
gross bids of $13.9 billion— the largest completed auction to date. The AWS auction exemplified
the key criteria for a successful auction. Licensing was open, simple, and transparent with no
market-impacting conditions. Due to that auction structure, the U.S. will enjoy the introduction of
another nationwide wireless competitor -- the cable industry - who purchased licenses covering

nearly the entire country.

Today we have another opportunity to demonstrate the world-leading spectrum policy and
deliver more fuel for economic growth: the auction of 60MHz of spectrum at 700MHz. As part of
the Digital Television Transition and Public Safety Act (the “DTV Act”), this spectrum is being
vacated by television broadcasters and the upcoming auction is drawing significant excitement and
interest. It is valuable spectrum that will fuel the US. high-speed wireless broadband engine. In
addition, the spectrum auction will provide key funds for many critical needs, including $1 billion to
public safety for interoperability; more than $1 billion for set-top box vouchers; and billions for
deficit reduction. Equally important, 24 MHz of this prime, newly-available spectrum is being
provided to our nation's first responders to help facilitate interoperability and give public safety the

21" century communications tools they have needed for too long.

The potential of this spectrum to build upon recent successes is assured. As many esteemed

members of the committee likely remember, the establishment of a clear date certain for the shut-off
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of analog television and handing over the valuable spectrum to public safety was very difficult and
hard fought. With the recommendations of the 9/11 Commission in hand, we cannot shrink from
the commitment to that date. For months, former assistant secretary Larry Irving, my Commerce
Department predecessor and I have been publicly advocating the importance of this spectrum and
law to public safety and America’s wireless consumers, The optimism [ have been conveying rests a
great deal with the unencumbered completion of the 700MHz auction and process using the PCS

and AWS models and success stories as our guide.

In short, the DTV Act serves three vital public interest goals: first, it accomplishes the
important Digital TV transition. Second, it helps promote the development of new and very high-
speed broadband wireless services. Third, it ensures the availability of effective, interoperable

emergency communications for first responders.

I am very concerned when I hear discussions or intimations about delaying the auction or
encumbering the spectrum with restrictions such as “open access.” This is truly where history
should be our guide because I firmly believe anything short of a straightforward, transparent auction

would cause far-reaching negative consequences.

‘The NextWave example comes immediately to mind. When compared against the successful
AWS and PCS auctions other than the C block, the NextWave experience shows how any policy
changes to a straightforward and fair auction devalue and delay spectrum and ultimately cost the
American taxpayer. In its efforts to steer licenses to particular constituencies and employing such
notions as designated entity requirements, bidding credits, and federal government financing all met

with failure. Indeed, the end result of the Nextwave experiment was a sale of the encumbered
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licenses to Verizon and Cingular. The social result was wasteful litigation and nearly a decade of

political, economic and policy failures that took years to recover from.

“Open access”, which many would call Wireless Net Neutrality, has no business in wireless
today. Wireless carriers need to manage their infrastructure and delicate, high-speed ecosystems to
provide the most reliable service and capabilities to their subscribers and the communities they
serve. Unlike the traditional landline system which can provide substantial capacity to individuals
over the “last-mile” connection, wireless systems provide a shared connection for all users operating
in a certain geographic area. Forced open access policies create networks in which a few users can
dominate the shared spectrum resource, thereby diminishing the quality and accessibility of service
for other customers. Indeed, all handsets sold by U.S. carriers today undergo rigorous testing to
ensure that they are extremely efficient with the scarce spectrum resource available, and that they do

not impair the network experience of others or the health and safety of the customer.

In the wired world, the notion of Network Neutrality is a bitter policy debate which is
devoid of a consensus today. Very few have stretched the notion to encompass the wireless
market— and for good reason. Today, the handset market is defined by the sharpe edge of the
consumer electronics marketplace. Large, sophisticated enterprises like Samsung, LG, Motorola,
Sony, Blackberry, Treo, and today, Apple, compete for the favor of carriers— and their scores of
mullions of customers. The “in” handset of today becomes the “give-away” handset of tomorrow,
and the “old school” handset of the day after that. In addition, the admittedly competitive carrier
market where carrlers compete on network quality, price, coverage, data capabilities, entertainment
services (including this year, “television on your cell phone”)— and handset availability— is serving
customers enormously well. Aside from the technical immaturity of “open access” mandates, it is

difficult to see, much less believe, the policy question that proponents of such conditions are trying
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to answer. Moreover, creating “open” networks, in which users decided what to attach or run on
the network, makes it more difficult for the network operator to meet the mandates of the Federal
Communications Commission for socially beneficial programs like wireless location-capable E911
services and other priority messaging services. As I noted above, in today’s wireless market, fierce
competition has brought product and price differentiation for wireless services, unlike any other
communications services. Open access restrictions on the spectrum slated for auction will do

nothing more than stifle future innovations and significantly devalue the spectrum itself.

When we talk about wireless broadband innovation, we are not talking about “Buck
Rogers” or pie-in-the-sky concepts. It is very much here today. 'The high-speed broadband
technology path ahead of the country’s wireless carriers (those in market and those about to enter)
represents the true convergence between wired and wireless existences via an advanced IP-based
integrated system. 'The infusion of vatuable spectrum at 700MHz is a key catalyst for expanding new
technologies and building next-generation capabilities. For the good of our economy, the
competitiveness of the American worker, and to maximize the connections amongst American
families, we must keep 700 MHz policy train on track . Not a single hertz of the spectrum should be
wasted either on inefficient, analog voice public safety systems, nor on value-destroying, market-
evading conditions. Anything short of a clear, transparent, straightforward auction will leave us
short of our policy goal - and one successfully supported by this committee on multiple occasions in

the past.

'The allocation of new spectrum for both commercial and public safety use in the same band
provides a unique opportunity to promote public-private partnerships. However, to promote such

pantnerships, Congress should ensure that the full force of the competitive marketplace is brought to
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bear on the problem. That means that public safety should have the flexibility to negotiate with any

wireless provider to obtain the best arrangements that will help it accomplish its objectives.

Nearly four years ago on June 11, 2003 members of this esteemed committee met for
another hearing titled “The Spectrum Needs of Our Nation's First Reponders.” At this hearing
every witness focused on the critical need to free up the 24MHz in the upper 700MHz band. While
nobody asked for more spectrum, funding was a key issue. Representative Stupak said “If T have
heard anything today, it has been money, money, money. I understand that, but we have to identify
some sources. Do you have any other auctions coming up that might be able to provide some

source of funding?” The upcoming 700MHz auction will provide that kind of key funding.

In conclusion, I cannot emphasize enough the optimism I feel today about the future of the
US. wireless communications. We are on the cusp of many amazing innovations and econoiic
impacts. The US. is— and must continue to be— the world wireless leader. Keeping the 700MHz
spectrum auction on track and unencumbered is critical to maintaining that leadership position. I
welcome any questions you might have and thank you again for inviting me to be with you here

today.

Page 10 of 10



331

WRITTEN STATEMENT
of

MR. VICTOR H. “HU” MEENA
PRESIDENT
CELLULAR SOUTH, INC.
Before the
SUBCOMMITTEE ON TELECOMMUNICATIONS AND THE INTERNET
COMMITTEE ON ENERGY AND COMMERCE
UNITED STATES HOUSE OF REPRESENTATIVES

April 19, 2007



332

Introduction

Good morning Mr. Chairman and distinguished members of the Subcommittee. Thank
you for providing this opportunity to testify before you today regarding the future of wireless
services in America. Cellular South is the nation’s largest privately-owned wireless carrier
serving all of Mississippi and portions of Alabama, Tennessee, Arkansas and Louisiana. Most of
the area served by Cellular South is rural, so we understand the unique challenges in delivering
services to these areas. We also understand that our rural customers expect and deserve the
advanced telecommunications services available in urban areas, and that the future of wireless in
America must include these rural customers.

The telecommunications network once connected specific locations. Today, wireless
technology has created a network that connects people, not just locations. Also, modern wireless
networks offer more than simply voice services. Wireless customers can use handheld devices to
perform countless business and non-business applications. Newer devices place e-mail and the
Internet at a person’s fingertips, moving the Internet’s utility off of the desktop and into a mobile
environment. As technology continues to evolve, it is essential that wireless carriers have the
ability to expand and improve services for consumers. Ultimately, we serve the consumer and
we should make decisions that are in the consumer’s best interest.

In many ways this hearing could not come at a more crucial time for rural Americans.
The Federal Communications Commission (“FCC”) is preparing to auction the last block of
spectrum suitable for providing wireless services to rural areas, and it is considering dramatic
changes to the Universal Service Fund (“USF”). It is important to note that these two topics are

not separate issues. Decisions regarding the 700 MHz auction and the Universal Service Fund
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will determine the future of broadband service in rural America. For millions of rural
Americans, it is essential that policymakers “get it right” when making these decisions.
L 700 MHz

The 700 MHz spectrum is the future of wireless service for rural America. Because of its
physical characteristics, this spectrum offers the last realistic chance to provide advanced
wireless service — including wireless broadband ~ to rural areas. Lower-frequency spectrum
(such as the upcoming 700 MHz spectrum and the already-licensed 800 MHz spectrum) travels
farther than higher-frequency spectrum, making it ideal for serving rural areas. By contrast,
spectrum in the higher-frequency ranges (such as 1900 MHz Personal Communications Services
(*“PCS”) spectrum or 1700 MHz & 2100 MHz Advanced Wireless Services (“AWS”) spectrum)
is more abundant and is well-suited for serving urban areas. The upcoming 700 MHz auction
will auction the last of the low-frequency spectrum and, with it, the last opportunity for rural
Americans to receive wireless services. There simply is no other spectrum that can serve rural
areas the way that 700 MHz spectrum can.

A, Broadband and Advanced Services

FCC Commissioner Michael Copps recently described a nationwide broadband network
as today’s great infrastructure challenge just as railroads and highways were America’s
infrastructure challenges in years past.! Broadband is becoming an essential part of everyday life
for people around the world. We must ensure that all Americans have the opportunity to enjoy
the benefits of broadband connectivity.

Today, there is a “digital divide” in our country where some Americans have access to

broadband technology while others are being left behind. This is particularly true in rural areas.

! Oversight of the Federal Co ications Ci ission, Before the Subcomm. on Telecommunications
and the Internet of the H. Comm. on Energy and Commerce, 110th Cong. (March 14, 2007) (testimony of Michael
Copps, Commissioner, Federal Communications Commission).
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Entire communities are deprived of e-commerce opportunities, lifesaving telemedicine
applications and other benefits of advanced data services. According to the most recent global
rankings, the United States ranks only 15th in the world in broadband penetration behind such
countries as Iceland (1st), Denmark (4th), Finland (7th), and Canada (9th). This ranking is due,
in part, to large rural areas in the United States that do not have broadband access. If America is
ever to assume a global broadband leadership role, these rural areas must receive broadband
service, Wireline networks have not filled this need and broadband access via satellite remains
prohibitively expensive for most rural consumers. Fortunately, wireless carriers can provide
broadband access to rural America as they proceed with network upgrades and expansion.

The upcoming 700 MHz auction promises wireless carriers a method of delivering
broadband to unserved areas, while support from the Universal Service Fund could offer the

means to provide this service. The 700 MHz spectrum is a perfect platform for delivering

wireless broadband because the spectrum travels great distances and penetrates obstructions.
The Universal Service system is already in place to aid in providing advanced services to rural
and high-cost areas. Any carrier who could not otherwise afford to provide broadband to rural
areas can serve these areas with 700 MHz spectrum and USF support. These two tools will
allow wireless carriers to close the “digital divide” that faces rural America.

B. 700 MHz Auction Rules

Because this spectrum is so unique and valuable, it is important that the auction rules are
designed to ensure that winning bidders actually use the spectrum in rural areas, and to provide
small wireless carriers — typically those carriers who serve rural areas — an opportunity to acquire

700 MHz licenses.
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1. Implement Geographic Build Out Requirements

First, carriers should be committed to serving customers with the spectrum they acquire
in the auction. FCC Chairman Kevin Martin recognized the importance of 700 MHz spectrum to
rural America in his testimony before this Subcommittee earlier this year. Chaiman Martin
stated that the FCC “should consider some kind of policies to make sure that people are actually
building out and utilizing the spectrum they are purchasing in geographic areas.”? He further
emphasized the importance of building out license areas, noting that the FCC must “make sure
that people that are participating in this auction have every intention of actually building [the
area] out and utilizing [the spectrum] to serve those in rural areas.™

Population-based build out requirements are not the solution for delivering service to
rural America. This type of requirement measures a carrier’s progress according to the
percentage of the population that the carrier serves. This encourages wireless carriers to build
out in densely-populated metropolitan areas and can penalize carriers who serve rural areas.

The best way to ensure that 700 MHz spectrum is actually used for the benefit of all
Americans — including rural Americans — is to require winning bidders to meet certain
geographic build out objectives in their license areas within a designated period of time.
Geographic build out requirements are based on the amount of land that a carrier covers. This
eliminates the incentive to serve metropolitan areas at the expense of rural areas. In licensing the
800 MHz spectrum, the FCC only allowed wireless carriers to keep licenses for geographic areas
that they built out. As aresult, carriers provided 800 MHz service to many rural areas when they

would not have done so otherwise. The only way to guarantee that rural Americans will benefit

% Oversight of the Federal Communications Commission, Before the Subcomm. on Telecommunications
and the Internet of the H. Comm. on Energy and Commerce, 110th Cong. (March 14, 2007) (testimony of Kevin
Martin, Chairman, Federal Communications Commission).

3
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from the inherent advantages of 700 MHz spectrum is to establish geographic build out
requirements.

Cellular South supports strong geographic build out rules that would require carriers to
establish coverage in 25% of their licensed area after 3 years, 50% after 5 years, and 75% after 8
years. Carriers that are not committed to serving 75% of their geographic license areas within 8
years should be required to give up portions of those areas to other carriers who will provide
service. This “keep what you use” geographic build out requirement strikes a reasonable balance
between the rights of carriers to serve the areas they choose and the rights of rural Americans to
benefit from a national resource.

2. Offer a Mix of Geographic License Sizes

A second and equally important aspect of the 700 MHz auction is that small carriers and
new market entrants must have a realistic opportunity to participate because these are the carriers
who are most likely to build out and serve rural areas. Currently, the 700 MHz spectrum blocks
are divided into six (6) large licenses (each covering roughly 1/6 of the United States) called
Economic Area Groupings (“EAGs”). These licenses are entirely too large for small carriers to
participate in the auction. Chairman Martin addressed this issue in his testimony earlier this
year, stating that he “support[s] auctioning off multiple bands in smaller areas than [EAGs]” in
the upcoming 700 MHz auction.*

In order to allow small carriers an opportunity to acquire 700 MHz licenses, there must
be at least three blocks of spectrum designated as small Cellular Market Area (“CMA”) licenses
or medium Economic Area (“EA”) licenses, and each of these blocks must contain at least 10
MHz of paired spectrum. If the FCC does not have multiple small and medium blocks with

paired spectrum, all small and regional carriers will be forced to compete against each other in

‘rd.
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one or two blocks of spectrum while the large carriers will have the very large spectrum blocks
to themselves because smaller carriers cannot compete in the auction for those licenses.

A group of small and mid-sized wireless carriers submitted a proposal called the
“Balanced Consensus” Plan that would use small, medium and large license areas. Chairman
Martin stated that “[the FCC] will try to accommodate exactly what the rural wireless providers

5 It is important that the FCC use small,

have asked for” with regard to these license areas.
medium and large license areas to ensure a diverse group of auction participants.

In the recent AWS spectrum auction, the FCC used a well-balanced mix of small,
medium and large license sizes which allowed numerous carriers to participate. This is an
absolute necessity if small carriers, mid-sized carriers and new entrants are to have any
opportunity for participation, and it is a win-win proposition for all bidders. Small license areas
have the advantage of allowing large carriers to target areas that they will actually serve —
typically the densely-populated areas — while giving small and mid-sized carriers a chance to bid
on the smaller geographic areas where they can reasonably provide service. Small geographic
license areas will promote deployment of advanced wireless services in rural areas. Chairman
Martin recognized these points in his Subcommittee testimony, noting that he “think[s] it is
actually critical that we continue to try to establish smaller & smaller geographic areas when we
are auctioning off spectrum to make sure . . . that smaller entities are able to participate vibrantly
in the auction and also that we can make sure that people are buying spectrum in geographic

areas that they will actually utilize.”®

SHd.
b 1d.
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3. Reject Package Bidding / Combinatorial Bidding

As a final thought on the 700 MHz auction rules, it is important to make sure that any
rules promoting small carrier participation are not offset by other auction rules. In particular,
rules that allow “package” or “combinatorial” bidding could undo all the benefits of having small
geographic license areas.

“Package bidding” allows a carrier to combine numerous small licenses and make one
bid for the entire collection. If the total bid for the package exceeds the sum of individual bids
for the licenses, then the package bidder wins that group of licenses. This benefits the carriers
who are able to bid on numerous licenses across the country, but harms smaller carriers who
focus on local markets and contiguous licenses. Whatever theoretical gains may come from
package bidding, in practice package bidding would virtually eliminate the opportunity for
smaller and rural carriers to acquire licenses in the 700 MHz auction.

Small and rural carriers are eager to provide advanced wireless services to rural
Americans. The FCC’s rules for the 700 MHz auction will determine whether carriers have this
opportunity.

C. Frontline Proposal

Recently, a group called Frontline proposed a plan that would create an interoperable
broadband network for public safety entities, and would also provide a source of wholesale
nationwide roaming to wireless carriers. This proposal has the potential to solve two problems
facing wireless users today.

First, emergency responders have made clear their need for a nationwide interoperable

broadband network. This will allow public safety entities to communicate with each other and
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will create a foundation on which they can deploy future advanced technologies to protect all
Americans in times of emergencies or natural disasters.

Second, regional carriers who focus on rural areas have a challenge to provide service to
our customers when they leave the regions we serve. Small and regional carriers must have
roaming agreements with large carriers in order for our customers to use wireless devices when
they leave our networks. The FCC currently has no rule in place that requires wireless carriers to
cooperate with one another through roaming agreements to provide consumers with automatic
access to voice, data and, of great importance, broadband access when they travel outside the
area served by their home wireless carriers. Technical incompatibility may be a reasonable
exception, but refusal by some carriers to cooperate is quite another. While this hurts small and
regional wireless catriers, the one who truly pays the price is the customer. Frontline’s proposal
would provide a source of nationwide roaming for customers of small and rural carriers.

We support Frontline’s proposal because it addresses crucial public safety needs and also
provides opportunities for regional carriers like Cellular South to provide nationwide broadband
services to our customers when they leave our network.

IL Universal Service Fund

To further elaborate on an carlier issue, the future of the Universal Service Fund is a
concern for small wireless carriers today. The USF system has been under attack recently
because the size of the high-cost fund is growing. While there may be areas of the program that
could be improved, 1 fear that the Fund’s accomplishments are being overlooked.

A. Universal Service Fund Success

Support from the Universal Service Fund is the reason that many portions of rural

America have wireless services. As you know, the goal of the Fund is to provide consumers in
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rural and high-cost areas with reasonably-priced services that are reasonably comparable to the
services offered in urban areas. When the Telecommunications Act of 1996 opened local
markets to competition, wireless carriers became eligible to receive USF support. It is this
support that made it possible for wireless carriers to serve rural markets that would not otherwise
have these technologies.

In Mississippi, Universal Service support has helped Cellular South build out our
network in rural areas. It is this network that was the only source of communication for many in
the aftermath of Hurricane Katrina in 2005. While wireline networks remained inoperable for
weeks, Cellular South’s network was at full capacity just ten days after the hurricane made
landfall. Relief workers and storm survivors along the coast as well as inland areas relied on
Cellular South’s network as we began the recovery process together. This comprehensive
network would not have been possible without support from the Universal Service Fund.

As small carriers acquire spectrum in the upcoming 700 MHz auction, it is important that
the USF continue to aid carriers in building out their license areas and allow carriers to use
support for broadband services. Small carriers serve the rural customers that large carriers leave
behind. It is essential that the USF system allow small carriers to continue deploying wireless
technology, including broadband, to rural areas.

B. Unacceptable Reform Proposals

Currently, there is a proposal to restructure the USF program by implementing a system
of “reverse auctions” in which carriers bid against each other to determine the least amount of
support necessary for a carrier to provide service in an area. The reason that high-cost areas
receive subsidies is because it is uneconomic for carriers to provide service without this support.

Under a “reverse auction” plan, the available support in a high-cost area would go to a single
p PP 4
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winner. Therefore, the only carrier who could afford to serve an area would be the carrier who
wins the auction and receives the subsidy. This would drive out all competition and create a
monopoly for the winning carrier, which is exactly the situation that the Telecommunications
Act of 1996 was designed to correct.

Another suggestion for USF reform is to place a “cap” on the amount of USF support
available to carriers. Under one version of this plan the cap would apply solely to wireless
carriers while other USF recipients remain free of any kind of reform. There are several
problems with this type of reform.

First, a cap is the wrong approach for reform because it does nothing to make the system
more efficient. With a cap, inefficiencies are locked in place while new entrants (who may have
a more efficient method of delivering services) are prevented from obtaining support. A cap
would promote inefficiency in the system, thus artificially inflating the necessary amount of
support.

Also, a cap on wireless carriers inequitably focuses on one class of carrier while the
purpose of the Universal Service Fund is to aid in delivering services to consumers. Support to
wireless carriers is growing because consumers are choosing wireless. Capping that support
effectively increases the subsidy that wireless consumers provide to wireline networks that they
are abandoning. 1 am advised that such discrimination against one class of carrier is not only
fundamentally unfair, but it fails the FCC’s own core principle of competitive neutrality — that is,
the universal service rules are not permitted to advantage or disadvantage any technology or
class of carrier. Cellular South believes that any reform proposal should apply to all USF

recipients equally, regardless of the technology that the carrier employs.

10
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The Universal Service Fund receives $2.5 billion each year from wireless customers.
These customers deserve the benefits of choices in advanced communication services that
Congress intended to provide in the Telecommunications Act of 1996.

Conclusion

As you can see, this is an important time for the wireless industry and for the future of
telecommunications in rural America. Decisions made over the coming months will define
whether America succeeds in connecting our society through a comprehensive, reliable
broadband network. Wireless carriers are poised to do for broadband what they have already
done for voice services, reaching users at home, at work and anywhere else on the network.

We have an extraordinary opportunity to deliver broadband to rural America. Wireless
carriers can extend broadband technology to unserved areas using the capabilities offered by 700
MHz spectrum and Universal Service support to aid in the build out. The tools are there for
delivering broadband to unserved areas, and small carriers are eager to provide service to these
markets. With your help, we can deliver broadband to rural America.

Thank you again for the opportunity to be here today. I appreciate your time and your
interest in these issues and look forward to discussing them here this morming. With that, 1

welcome any questions you may have.
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OPENING STATEMENT OF HON. EDWARD J. MARKEY, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF MASSACHUSETTS

Mr. MARKEY. Good morning. We welcome you. Today’s hearing
adds to the series of educational oversight hearings which began
with the inventor of the World Wide Web, Sir Timothy Berners-
Lee, and which is designed to illuminate telecommunications policy
issues for the subcommittee this year.

This morning we have several distinguished witnesses to assist
us in learning about international broadband deployment, competi-
tion and consumer adoption. I want to particularly thank the wit-
nesses this morning who have traveled great distances from New
Zealand, the United Kingdom and Japan to testify.

It is clearly time for us to look beyond our borders in developing
our Nation’s broadband strategy. While U.S. broadband adoption is
certainly increasing and deployment continues, in international
broadband rankings, a nation must essentially run in order to
stand still. Relative to other countries, however, it appears as if
America’s broadband penetration is stalling at dial-up speeds while
other nations have developed national plans and are moving ahead.

When the Organization for Economic Cooperation and Develop-
ment first ranked its 30 member nations on broadband penetration
in 2000, just 4 years after initial implementation of the Tele-
communications Act of 1996, the United States was ranked fourth.
By 2004, the United States had dropped to 12th, and as of yester-
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day, newly released data show the United States has dropped three
more places to the No. 15 spot on the list, down to 15th out of 30.
Thank goodness, there are only 30 members of the OECD so that
we can never drop below No. 30.

Now, some will argue that rankings on broadband penetration
don’t tell the whole story. That is true. Because merely looking at
broadband penetration does not highlight that broadband else-
where also tends to be both significantly faster and far cheaper.
Others may say that our panelists’ experiences cannot be replicated
here in the United States based on differences in factors such as
geography, population density and telecommunications infrastruc-
ture. Certainly no two countries are exactly alike. Yet despite the
fact that most of the American population lives in urban or subur-
ban areas, which are less costly to serve, we still don’t enjoy the
same broadband speeds or prices or the sheer number of consumer
choices for broadband that are found in Japan or the U.K. In other
words, our dilemma is that it is not simply that fast, affordable
broadband is not available in Wyoming, it is also not available in
Boston, where a 30-megabit-per-second fiber connection from
Verizon costs about $180 per month, assuming you can even get
one. In contrast, in Japan a consumer can get even faster service,
50-megabit service, for the equivalent of $30 a month.

Advanced high-speed broadband service is the indispensable in-
frastructure of the 21st century. It will be the vehicle through
which countless other economic, civic and cultural activities occur.
As we assess where we stand today, I think the way to achieve
greater progress is not from more oratory rhetoric or excuses for
poor rankings. The United States needs a plan. In my view, the
United States started out on the right path. The 1996 Tele-
communications Act mandated a robust unbundling and inter-
connection regime designed to jumpstart competition both between
and among technology platforms. The idea was that competition
would reduce prices, improve service and spur innovation including
the deployment of broadband by incumbents and competitors.
Gradually, however, we lost our way as regulators became con-
vinced that competition within a platform actually hindered overall
broadband and as a result we now have a residential broadband
duopoly marked by relatively slow speeds and high prices.

Many other nations took one look at our broadband situation,
learned from our experience and took the opposite approach. In
Japan and the U.K.,, for instance, they implemented policies such
as local loop unbundling and broadband resale that facilitate com-
petition using the incumbent’s plant regardless of technology. As a
result, Japan and the U.K. today have faster broadband, cheaper
broadband and more broadband choices.

I believe this hearing on Broadband: Lessons from Abroad will
assist the subcommittee greatly in assessing what we consider for
a broadband plan here at home.

Again, I thank our witnesses. I look forward to their testimony.

I turn and recognize the ranking member, the gentleman from
Michigan, Mr. Upton, for his opening statement.
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OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpTON. Thank you, Mr. Chairman, for this important hear-
ing.

Today one of the focal points for our review of this issue is the
benchmark that many cite as the measure of broadband deploy-
ment in countries throughout the world, the Organization for Eco-
nomic Cooperation and Development, OECD, broadband statistics.
December 2006 data released yesterday ranks the United States as
15th, as you indicated, in broadband penetration based on percent-
age of population. I believe, however, that it is important to under-
stand two things: first, the methodology that the OECD uses to
produce these relative rankings and how it understates the actual
level of broadband connections in the United States, and second,
that this ranking reflects the fact that we are just now overcoming
the anti-infrastructure, anti-investment, anti-broadband decisions
made by the FCC in its implementation of the 1996 Act during the
1996 to 2002 time frame.

As to the OECD rankings, I have come to learn that the meth-
odology used by OECD to measure the extent of broadband connec-
tions is this. It adds up the business and residential broadband
connections, then divides the number by the population of that par-
ticular country. The business broadband connections in the United
States that are affected by the use of special access services are not
counted for some unknown reason and only those that use DSL,
cable modem or other technologies such as satellite and wireless
are. That has the effect of greatly understating our broadband pen-
etration as compared to that of Europe, which primarily relies on
DSL. Part of the problem too is that the FCC until relatively re-
cently was making decisions under the guise of implementing the
1996 Act that were in fact decidedly anti-investment by their very
nature. What this committee came to realize back in 2001 and 2002
during the consideration of the Tauzin-Dingell bill was that the
pace of deployment for broadband services and facilities was, as the
committee indicated, “inextricably linked with the manner in which
such services are regulated.” Consequently, the legislation recog-
nized that the unnecessary application of title II common carrier
legacy regulation would stifle the deployment of broadband services
and facilities.

When the House passed Tauzin-Dingell in February 2002 by a
vote of 273 to 157, DSL was fully regulated as telecommunications
services under title II. We didn’t know whether cable modem was
a telecommunications service or an information service, and
broadband facilities were subject to unbundling requirements. After
years of reversals, court decisions and revised FCC decisions, these
matters now have been rectified, answered and decided, and we are
catching up for lost time. Even though Tauzin-Dingell was never
enacted, its underlying principles of promoting broadband invest-
ment and deregulatory parity have been the influential guideposts
for subsequent FCC decisions and some of those decisions have es-
tablished the broadband policy that we have been lacking. Consider
this: March 14, 2002, less than 3 weeks after House passage of
Tauzin-Dingell, the FCC determined cable modem service to be an
information service not subject to title IT regulations, and that was
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affirmed by the Supreme Court. In February 2003, the FCC deter-
mined not to require the unbundling of broadband facilities such as
fiber to the home, and that decision also was affirmed by the Court
of Appeals in March of 2004. In August 2005 the FCC determined
that wireline broadband access service, in other words, DSL, was
an information service not subject to title II, and then in November
2006 the FCC determined that the broadband over power line was
an information service not subject to title II regulation, heretofore
dismissed by anyone as a viable broadband alternative. One should
note the fact that the OECD report that lists Denmark as the lead-
er in broadband penetration observes further that Danish power
companies are rolling out fiber to consumers as they work to bury
overhead power lines. In December 2006, the FCC adopted its video
franchising report order, accelerating the process for new entrants.
Video will be, as we know, a major driver for broadband deploy-
ment. In March 2007, just last month, the FCC determined that
wireless broadband was an information service not subject to title
IT regulation. As a result of these FCC and judicial actions, we at
long last have the semblance of a national broadband policy that
promotes competition, is pro-investment, not anti-investment, and
that imposes minimal Government regulations upon broadband
services and facilities. I know that these long-sought-upon
broadband policy decisions will greatly accelerate broadband. They
are now only taking hold as a regulatory uncertainty that has hung
?Ver broadband was, as we thought in 2002, an investment-stifling
actor.

We heard last week at the wireless hearing about the spectrum
resulting from the DTV transition that will permit wireless provid-
ers to provide significant broadband services, so rather than look
for new regulatory solutions, we must continue to promote competi-
tion, promote new technologies, promote and foster broadband net-
work investment and rely on competition and deregulatory, not
Government regulations.

I yield back. Thank you.

Mr. MARKEY. The Chair recognizes the gentlelady from Califor-
nia, Ms. Harman.

OPENING STATEMENT OF HON. JANE HARMAN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Ms. HARMAN. Thank you, Mr. Chairman. I am glad to see you
are fully recovered. We were all quite worried a few weeks ago.

Mr. Chairman, your statement and that of Ranking Member
Upton are very depressing. America is clearly lagging in broadband
development despite clear legislative intent by the U.S. Congress.
I remember 1996, but we all had hoped that we would have a ro-
bust broadband build-out by now.

To summarize what you said, broadband deployment in the
United States is slower, more expensive and less extensive than in
many other countries, and I say shame on us. The advantages of
broadband for the e-economy are obvious and so are the disadvan-
tages of leaving 200 million Americans in the Stone Age. I come
from a part of the country where movies and music pay salaries
and mortgages, CD sales are declining, media outlets are consoli-
dating and piracy is rampant. Expanding broadband will bring new
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markets to the entertainment industry and other industries, and I
think that those markets will benefit, not just my constituents but
constituents of members of this committee around the country.

There is still some dispute about how we stack up against other
nations, but I think there is no dispute that the news is basically
bad, and I am glad we are having this hearing to see if we can
chart a way forward.

Thank you, Mr. Chairman.

Mr. MARKEY. The gentlelady’s time has expired.

Speaker Hastert, the gentleman from Illinois.

Mr. HASTERT. I will pass.

Mr. MARKEY. The Chair recognizes the gentleman from Texas,
Mr. Gonzalez.

Mr. GONZALEZ. I will waive.

Mr. MARKEY. The gentleman’s time will be reserved.

The gentleman from Virginia, Mr. Boucher.

Mr. BoUCHER. I will waive.

Mr. MARKEY. The gentleman from southwestern Virginia waives
his time.

The gentlelady from California, Ms. Eshoo.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. EsH0oO. Thank you, Mr. Chairman, and thank you for now
the eighth telecom hearing of this year. I think that there were
eight held in the entirety of last year, so we are on a move here,
and we need to be.

I want to welcome the witnesses to our country, to the Congress
and to the House of Representatives to this hearing. It is an impor-
tant one.

What brings us here today is reflected is one simple statistic. The
United States now ranks 12th in broadband penetration, I think it
is 15th as of yesterday, among all industrialized countries accord-
ing to the OECD. The International Telecommunications Union has
us rated even lower at 15th. Whatever No. 1 goes by, and
whoever’s ranking one chooses, one thing is absolutely clear: we are
a long way from first, and we are not doing the things we need to
do to get there. Yesterday, Mr. Chairman, PC Magazine came out
with an article that is not complimentary of the United States and
where we are, and I would like to, with unanimous consent, place
it in the record because I think it should be part of this hearing.

Mr. MARKEY. Without objection.

Ms. EsHoo0. Later this morning I am going to join the Speaker
and several of my House colleagues including Chairman Markey to
announce the Innovation Agenda, a legislative package to promote
American competitiveness and ensure that we continue to lead the
world in critical innovation and technology. Central to this agenda
is a commitment to provide universal broadband access for all
Americans within 5 years. I think it can be done in a shorter pe-
riod of time but certainly within that time. Universal broadband
isn’t just something we should do; it is something we must do if
we are to remain competitive in the 21st century. Unfortunately,
our country, and our Government have not been committed to this
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difficult task, and in the last several years we have lost significant
ground to the rest of the world. No longer is the country that cre-
ated the Internet and the most connected nation in a leadership po-
sition, and Americans shouldn’t settle for 12th or 15th or 20th.
That is not who and what we are. We need to rethink our
broadband policies and look at what has worked in other countries,
and that is why this hearing is such an important one and the wit-
nesses that are here to be instructive to us.

We also have to provide what has been most lacking in this area,
and simply put, it is leadership or the lack thereof. Broadband ac-
cess has not been the focal point in our country because no one has
made it a priority. Chairman Markey has made it clear that he in-
tends to make this a priority, commencing his chairmanship with
a series of hearings on the digital future of our country and cer-
tainly the Speaker has made this her commitment as well. I look
forward to working with everyone on the committee. We have a lot
of work to do, and I look forward to getting it done.

Thank you, Mr. Chairman, for your leadership, and I yield back
the balance of my time, if there is any.

Mr. MARKEY. The gentlelady’s time has expired.

The Chair recognizes the ranking member of the full committee,
the gentleman from Texas, Mr. Barton.

OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Mr. Chairman.

I would like to clarify a few misconceptions about broadband de-
ployment in this country that are giving us an inferiority complex.
While it is true that the current rankings in the OECD list Den-
mark as No. 1 and United States as No. 15 in overall broadband
penetration, it is a little bit misleading. For example, the OECD
doesn’t count the special access lines that any U.S. businesses use
for broadband. As a result, the OECD rankings greatly underrep-
resent U.S. businesses as compared to those in other countries
which use DSL.

Focusing on penetration can also be misleading sometimes. Other
OECD data rank the United States first with the most subscrib-
ers—we had over 58 million as of December 2006. In fact, of all the
broadband connections in all of the OECD’s 30 members, nearly a
third are in the United States by itself. The OECD rankings do not
account for the widely varying geographies and population den-
sities. As Chairman Markey has pointed out, comparisons are ques-
tionable when most people in Iceland live in one community, Rey-
kjavik, and most people in South Korea live in Seoul, the capital.

If we break U.S. residential broadband penetration down by
State based on a May 2006 Pew study, the size comparisons be-
come more realistic. Doing so, we find that the top three States
have higher penetration than Denmark’s 49 percent: New Jersey
has 53 percent, California has 53, Connecticut has 51. In fact, the
United States takes eight of the top 10 spots in terms of residential
broadband penetration if ranked with the European Union coun-
tries. Even the bottom three states would be above the EU average
of 23 percent. Vermont, for example, has 31 percent, Mississippi
has 29 percent and West Virginia has 27 percent.
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U.S. broadband penetration is also continuing to grow rapidly,
thanks to our deregulatory policies. Recent FCC data show that
since DSL was classified as an information service, the number of
DSL lines has increased by 38 percent and the total number of
high-speed lines has increased by 52 percent. Even better numbers
are expected this year.

The United States also benefits from robust competition between
cable and phone companies that other countries lack. In the United
States, 51 percent of broadband penetration is attributable to cable
modem, 42 percent coming from DSL and 7 percent from other
sources, according to an HSBC report. By comparison, about 79
percent of the market in Europe is DSL. It is this lack of platform
alternatives that has led the EU to rely on regulatory approaches,
such as unbundling.

Their lack of platform alternatives and their reliance on network
sharing is also the reason why the EU countries will soon be
slowed by the speed and capacity limitations presented by tech-
nology. Companies in Europe generally are not deploying cable or
fiber-optic facilities to the same extent as we are in the United
States, and it is those types of facilities that will be necessary for
the next generation of services.

We also have a flourishing wireless industry that is adding yet
another broadband alternative. If we get the rules right for the up-
coming 700 MHz auction made possible by our DTV legislation, we
will have even more spectrum available that is ideal for next gen-
eration broadband services.

Mr. Chairman, I appreciate you doing this hearing, and I yield
back my time.

Mr. MARKEY. The gentleman’s time has expired.

The gentlelady from California, Ms. Solis.

OPENING STATEMENT OF HON. HILDA L. SOLIS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. Soris. Thank you, Mr. Chairman, and thank you, Ranking
Member Upton, and also welcome to our visitors from abroad who
are here to testify.

Today, as you know, we have an opportunity to examine the best
practices of other nations around the world in deploying high-speed
communication technology. We know that this is going to require
a significant investment to upgrade our infrastructure. Some of the
questions I have are: what we will do here in the United States as
we currently rank 15 among 30 industrialized nations as members
of the Organization for Economic Cooperation and Development. I
represent a very diverse district in Los Angeles. In fact, in some
portions of the district we are known as Little Taiwan. We have
a very large Asian Pacific Islander community, about 22 percent
and growing, and I notice on this chart that we will probably be
reviewing that China and Taiwan are not listed on our chart.

So we need to increase our communication and obviously deploy
this very valuable tool, but more importantly, there are also some
socioeconomic factors that need to be addressed, and that is the
other part of the community I represent, which is East Los Ange-
les, heavily Latino, a lot of socioeconomic challenges there, and the
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digital divide exists in our classrooms and in many of our homes.
So I am looking forward to hearing how we can lower the cost,
spread broadband out in communities that are currently under-
served, and also figure out how we can do a better job of reaching
out to our underrepresented communities both economically and
culturally.

Thank you.

Mr. MARKEY. The gentlelady’s time has expired.

The gentleman from Nebraska, Mr. Terry.

OPENING STATEMENT OF HON. LEE TERRY, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF NEBRASKA

Mr. TERRY. Thank you, Mr. Chairman. I appreciate this hearing
in particular as I think one of the issues that we need to work
through to better shape this argument, broadband deployment, is
really to look at how deep the deployment is.

There is no doubt in my mind from my experience on this com-
mittee that we have been saddled with the baggage of the past, leg-
acy-type technologies and the regulatory schemes that are equally
as ancient. While other countries may not have had that type of
issue to deal with, we have also had a telecom recession that
slowed down the dollars flowing into the market where other coun-
tries that were using Government dollars perhaps had a speedier
time of outlaying a system. But I really believe that we are on
track to have the best system in a matter of time. It is just a mat-
ter of how we conduct the inventory because even in my State of
Nebraska, we claim almost universal deployment of broadband, but
when you go into certain communities, they are saying where is it.
So one of the things I think we need to do a better job is a real
or actual inventory because what I see in my travels around the
country is that we have got great assets, infrastructure and com-
petition within larger, denser populated areas and then once you
get outside of that, it is like falling off a cliff.

I want to tell a story about when I spent last August traveling
around several small communities in the State of Nebraska, even
though I only represent the city of Omaha, and talked to areas that
wanted broadband and others that didn’t. I want to tell you a story.
Diller, NE, 298 people, it is the Diller telephone exchange. There
are 800 people in the entire area, 800 lines, but they are very pro-
gressive, especially in broadband deployment. They have gone wire-
less. They put out fiber. So what has that meant to the community?
Well, let me tell you a story of a little butcher ship in Diller, just
about ready to go out of business, third generation running it, de-
cided that they were going to start selling boxed beef over the
Internet. So it went from three family members employed there to
now 50 in a matter of 4 years. They buy all of their cattle locally
near Beatrice, NE. They have sold to every State in the country
and Canada, and they now employ 50 people using a broadband
business plan. That is what it means for America and that is why
this hearing is so important, so we can make sure that everyone
has access to this type of technology and can compete in a 21st cen-
tury global economy no matter where they reside.

I yield back.

Mr. MARKEY. The gentleman’s time has expired.
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The Chair recognizes the gentleman from Pennsylvania, the vice
chair of the subcommittee, Mr. Doyle.

OPENING STATEMENT OF HON. MIKE DOYLE, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. DoYLE. Thank you, Mr. Chairman, and welcome to our pan-
elists.

Mr. Chairman, it seems like only a few weeks ago I was bemoan-
ing our OECD broadband subscriber ranking at number 12. I want
to congratulate Chairman Markey for holding a hearing about our
standing in the international broadband rankings the day after we
fall from 12th to 15th. Mr. Chairman, your timing is certainly bet-
ter than Rich Little’s was at the White House correspondents’ din-
ner this weekend.

I appreciate getting letters from companies and industries who
want to tell me that we shouldn’t worry about our place in the
broadband world. It doesn’t matter, they tell me, that tens of mil-
lions of Americans don’t have a fast connection to the Internet. An
open and free Internet could be considered the first truly accessible
tool to make the spirit of the First Amendment come alive for ev-
eryone in this country, but without an Internet available to all that
guarantees fast speeds to anyone’s content, that potential is just a
promise.

I am hesitant to believe those who would tell us that the
rankings aren’t meaningful and that we should instead find a new
way to look at the data. Frankly, I believe those views are what
is holding us back. To say that we can’t learn from other countries
whose policies are clearly working better than ours seems to come
from the same mindset that hinders our foreign policy and other
matters. Each different way I looked at the rankings, and I have
turned them upside down and looked at them sideways, it still
shows we are in the middle, and when you look at the data over
time, we are falling. We are falling behind to countries that are
doing what we tried first, lost patience with and gave up on. That
is right: Other nations are seeing success with what should have
been our policy from the start, a policy that unbundled services
from the wire those services travel on, a policy that recognized our
infrastructure should be ripe for competition, new services, faster
speeds and lower prices.

Chairman Markey, to paraphrase something Archie and Edith
Bunker could have sung in 1996, hair was short and skirts were
long, Celine Dion really sold a song, I don’t know just what went
wrong, those should have been the days.

Mr. Chairman, the lesson it seems from U.S. telecom policy is,
do what we said in 1996, not as we actually did in 2003, and with
that, Mr. Chairman, I will yield back.

Mr. MARKEY. Excellent. They should have had you, not Rich Lit-
tle, on Saturday night.

The Chair recognizes the gentleman from Illinois, Mr. Shimkus.
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OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. SHIMKUS. Thank you, Mr. Chairman. I am wondering if
Colin is moonlighting for Doyle in the script and songwriting area,
so better check his compensation schedule there.

A couple quick things. First of all, I think we ought to be going
to some of these countries that are represented here talking about
our successes because we all know we can do better, but I think
my colleague, Mr. Doyle, is wrong. I think we have a great story
of success to tell, and I think we can go to some of the countries
that are represented here and make the case why what we have
done in some aspects has been very successful. I am a competitive-
market guy, and I want more pipes, more competition and really
not dictated by a large Federal bureaucracy.

Let me give you a couple points here. In absolute figures, even
the OECD statistics indicate that the United States has the largest
number of broadband subscribers with 58.1 million as of December
2006. That is roughly 30 percent of the broadband connections in
all the OECD countries combined. By aggregating business and
residenti