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PRISON ABUSE REMEDIES ACT OF 2007

TUESDAY, APRIL 22, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 4:43 p.m., in room
2141, Rayburn House Office Building, the Honorable Robert C.
“Bobby” Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Conyers, Gohmert and Lungren.

Staff Present: Bobby Vassar, Subcommittee Chief Counsel; Ra-
chel King, Majority Counsel; Mario Dispenza, (Fellow) ATF
Detailee; Karen Wilkinson (Fellow) Federal Public Defender Office
Detailee; Veronica Eligan, Professional Staff Member; Kimani Lit-
tle, Minority Counsel; and Kelsey Whitlock, Minority Staff Assist-
ant.

Mr. ScorTt. The Subcommittee will now come to order. I am
pleased to welcome you to today’s hearing before the Subcommittee
on Crime, Terrorism, and Homeland Security on H.R. 4109, the
“Prison Abuse Remedies Act.”

This is a follow-up of our hearing we held in November of last
year entitled “Review of Prison Litigation Reform Act: A Decade of
Reform Or an Increase in Prison Abuse?” That hearing began to
look at some of the unintended consequences of the 1996 Prison
Litigation Reform Act. The purpose of this hearing is to begin look-
ing at how to address those problems.

While the PLRA has helped to decrease frivolous lawsuits, it has
also in some cases made it nearly impossible for prisoners with
meritorious claims to bring lawsuits in Federal court.

I will remind everyone that H.R. 4109 does not in any way
amend the main aspect of the PLRA, the screening provision. The
screening will continue to take place so that every case will be
screened before it goes to Federal court. This will ensure that frivo-
lous cases will not clog up the courts.

My bill will eliminate the most egregious problems with the
PLRA. First, it will eliminate the physical injury requirement
which currently excludes prisoners who have had their religious
liberties violated or who are living in appalling conditions. In some
cases it even excludes persons who have been raped if there is no
technical, quote, physical injury from the assault.

Second, the bill will modify the exhaustion requirement, allowing
prisoners and prison administration 90 days to work through the
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administrative process instead of cutting off those prisoners who
are unable to complete the administrative process, sometimes
through no fault of their own.

Third, the bill will exclude juveniles from coming under the pur-
view of the PLRA, because most juveniles simply cannot be ex-
pected to navigate the tricky aspects of the complicated statute.

Finally, the bill restores the attorneys’ fees provision and the fil-
ing fees provision so that indigent prisoners filing under the act
will be treated the same way as any other indigent person filing
a lawsuit in Federal court.

I know that both sides of the aisle have been working hard on
this issue to see if we can find some common ground. I remain
hopeful that we will be able to make some progress this year at
drafting a manager’s amendment that will have the support of all
the Committee Members.

I would like to give one example of how the unintended con-
sequences of the act actually affect an individual prisoner. At the
last hearing we heard from Garrett Cunningham, who had been
raped by a prison guard in Texas. After the attack he was in shock
and also afraid to report the attack for fear of retaliation. As a re-
sult, he did not exhaust all of his administrative remedies as re-
quired by the act, so he was not able to file a suit in Federal court.

Besides the exhaustion issue, rape victims are also barred in
some courts because of the physical injury requirement. The PLRA
requires that there be an actual physical injury, and some circuits
have determined that rape is not a physical injury.

It is absurd to think that Congress intended to leave rape victims
without access to Federal court, and along with many persons in
Congress and in a bipartisan effort worked hard to pass the Prison
Rape Elimination Act. That act formed a commission that is now
investigating the prevalence of rape in Federal court. Given the
concern that Congress expressed in passing that bill, it is con-
tradictory to have in place a law that forecloses the opportunity for
prisoners to seek redress once they have been harmed.

With that said, it is my pleasure to recognize the Ranking Mem-
ber of the Subcommittee, Judge Gohmert.

[The bill, H.R. 4109, follows:]



110TH CONGRESS
20U HLR. 4109

To provide for the redress of prison abuses, and for other purposes.

IN TIIE IIOUSE OF REPRESENTATIVES

NOVEMBER 7, 2007
Mr. Scorr of Virginia (for himself and Mr. CONYERS) introduced the
following bill; which was referred to the Committee on the Judiciary

A BILL

To provide for the redress of prison abuses, and for other

purposes.

1 Be it enacted by the Senate and TTouse of Representa-
twves of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Prison Abuse Remedies

R W

Act of 20077,
SEC. 2. SHOWING OF PHYSICAL INJURY NOT MANDATORY
FOR CLAIMS.

(a) C1vir, RIGHTS OF INSTITUTIONALIZED PERSONS

O 0 NN AN

Acr.—Section 7 of the Civil Rights of Institutionalized
10 Persons Act (42 U.S.C. 1997e) is amended by striking

11 subsection (e).
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(b) TITLE 28.—Section 1346(b) of title 28, United
States Code, is amended by striking paragraph (2).

SEC. 3. STAYING OF NONFRIVOLOUS CIVIL ACTIONS TO
PERMIT RESOLUTION THROUGH ADMINIS-
TRATIVE PROCESSES.

Subsection (a) of section 7 of the Civil Rights of In-
stitutionalized Persons Act (42 U.S.C. 1997e(a)) 1is
amended to read as follows:

“(a) ADMINISTRATIVE REMEDIES.—

“(1) PRESENTATION.—No claim with respect to
prison conditions under section 1979 of the Revised
statutes (42 U.S.C. 1983), or any other Federal law,
by a prisoner confined in any jail, prison, or other
correctional facihity shall be adjudicated except
under section 1915A(b) of title 28, United States
Code, until the claim has been presented for consid-
eration to officials of the facility in which the claim
arose. Such presentation satisfies the requirement of
this paragraph if it provides prison officials of the
facility in which the claim arose with reasonable no-
tice of the prisoner’s claim, and if it occurs within
the generally applicable limitations period for filing
suit.

“(2) Stay.—If a claim included in a complaint

has not been presented as required by paragraph

+HR 4109 IH
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SEC.

(1), and the court does not dismiss the claim under
scetion 1915A(b) of title 28, United States Code,
the court shall stay the action for a period not to
exceed 90 days and shall direct prison officials to
consider the relevant claim or claims through such
administrative process as they deem appropriate.
However, the court shall not stay the action if the
court determines that the prisoner is in danger of
immediate harm.

“(3) PROCEEDING.—Upon the expiration of the
stay under paragraph (2), the court shall proceed
with the action exeept to the extent the court is noti-
fied by the parties that it has been resolved.”.

4, EXEMPTION OF JUVENILES FROM PRISON LITIGA-
TION REFORM ACT.
(a) TITLE 18—

(1) JUVENILE PROCEEDINGS—Section 3626(g)
of title 18, United States Code, is amended—

(A) in paragraph (3) by striking “‘or adju-
dicated delinquent for,”; and
(B) so that paragraph (5) reads as follows:

“(5) the term ‘prison’ means any Federal,

State, or local facility that incarcerates or detaing

prisoners;’.

+HR 4109 IH



1 (2) ADULT CONVICTIONS.—Section 3626 of title
2 18, United States Code, is amended by adding at
3 the end the following:

4 “(h) EXCLUSION OF CHILD PRISONERS.—This sec-

5 tion does not apply with respect to a prisoner who has

6 not attained the age of 18 years.”.

7 (b) C1viL RIGHTS OF INSTITUTIONALIZED PERSONS

8 AcT.—

9 (1) Section 7(h) of the Civil Rights of Institu-
10 tionalized Persons Act (42 U.S.C. 1997e(h)), is
11 amended by striking “or adjudicated delinquent
12 for,”.

13 (2) Section 7 of the Civil Rights of Institu-
14 tionalized Persons Act (42 U.S.C. 1997e) is amend-
15 ed by adding at the end the following:

16 “(i) ExcrnusioN or CHILD PrISONERS—This sec-

17 tion does not apply with respect to a prisoner who has
18 not attained the age of 18 years.”.
19 (¢) Trrne 28 —"Title 28, United States Code, 1s

20 amended—

21 (1) in section 1915(h)—

22 (A) by inserting “who has attained the age
23 of 18 years” after “means any person’; and

24 (B) by striking “‘or adjudicated delinquent
25 for,”; and

+HR 4109 IH



1 (2) in section 1915A(¢)

2 (A) by inserting “who has attained the age
3 of 18 years” after “means any person’’; and

4 (B) by striking “‘or adjudicated delinquent
5 for,”.

6 SEC. 5. MODIFICATION OF BAN ON MULTIPLE IN FORMA
7 PAUPERIS CLAIMS.

8 Section 1915(g) of title 28, United States Code, 1s
9 amended—
10 (1) by inserting “‘within the preceding 5 years”
11 after “3 or more occasions’’; and
12 (2) by striking ““, malicious, or fails to statc a
13 claim upon which relief may be granted” and insert-
14 ing “or malicious”.

15 SEC. 6. JUDICIAL DISCRETION IN CRAFTING PRISON ABUSE
16 REMEDIES.
17 Section 3626 of title 18, United States Code, is

18 amended—

19 (1) in subsection (a)(1), hy striking subpara-
20 graphs (A) and (B3);

21 (2) in subsection (a)(2)—

22 (A) by striking “and shall respect the prin-
23 ciples of comity sct out in paragraph (1)(13)";
24 and

25 (B) by striking the final sentence;

+HR 4109 IH



1 (3) in subsection (b)(1)(A), by inserting ““if that
2 party demonstrates that it has climinated the viola-
3 tion of the Federal right that gave rise to the pro-
4 spective relief and that the violation is reasonably
5 unlikely to recur” after “‘intervenor”;
6 (4) in subsection (b)(1){(B), by adding at the
7 end the following: “Nothing in this section shall pre-
8 vent, the court from extending any of the time peri-
9 ods set out in subparagraph (A), if the court finds,
10 at the time of granting or approval of the prospec-
11 tive relief, that correcting the violation will take
12 lTonger than those time periods.”;
13 (5) by striking paragraphs (2) and (3) of sub-
14 section (b);
15 (6) in subsection (b)(4), by striking “or (2)”;
16 (7) by striking paragraph (1) of subsection (c);
17 and
18 (8) by striking paragraphs (2), (3), and (4) of
19 subsection (e).
20 SEC. 7. RESTORE ATTORNEYS FEES FOR PRISON LITIGA-
21 TION REFORM ACT CLAIMS.
22 Section 7 of the Civil Rights of Institutionalized Per-

23 sons Aet (42 U.S.C. 1997¢) is amended by striking sub-

24 section (d).

+HR 4109 IH



1 SEC. 8. FILING FEES IN FORMA PAUPERIS.
Section 1915(b)(1) of title 28, United States Code,
1s amended—

(1) by striking “or files an appeal”; and

2

3

4

5 (2) by inserting “and the action is dismissed at
6 initial screening pursuant to subsection (e)(2) of this
7 section, section 1915A of this title, or section 7(c¢)(1)
8 of the Civil Rights of Institutionalized Persons Act
9 (42 U.S.C. 1997e(e)(1)),” after “in forma
10 pauperis,”.

11 SEC. 9. TECHNICAL AMENDMENT TO RESOLVE AMBIGUITY.
12 Section 1915(a)l) of title 28, United States Code, is
13 amended by striking “‘that includes a statement of all as-

14 sets such prisoner possesses’” and inserting “(including a

15 statement of assets such person possesses)’.

Q
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Mr. GOHMERT. Thank you, Chairman Scott. And I do want to
thank you for the opportunity here today. This is the second hear-
ing we have had on the subject of prison litigation. During the first
hearing we had a general discussion on the subject of prison litiga-
tion; however, at that time neither the Members of this Sub-
committee nor the witnesses had the opportunity to review the pro-
visions of H.R. 4109, the “Prison Abuse Remedies Act.”

Now that we have had an opportunity to examine the bill, we be-
lieve that if it were passed in total, it would repeal every meaning-
ful protection of the Prison Litigation Reform Act, or the PLRA.
The proposed legislation would cause an explosion of frivolous pris-
oner litigation that would clog up the courts, waste valuable legal
resources, and affect the quality of justice enjoyed by law-abiding
citizens.

In 1996, Congress took appropriate steps to limit frivolous pris-
oner litigation by passing the PLRA. It was passed on a bipartisan
basis to address legitimate concerns about excessive prisoner litiga-
tion. Our colleague on the Subcommittee, Representative Dan Lun-
gren of California, was a leader in that effort.

Prior to the enactment of the PLRA, the National Association of
Attorneys General estimated the cost of frivolous prisoner lawsuits
at more than $80 million per year. At that time prisoners filed a
disproportionate share of the civil lawsuits filed in Federal courts.
In 1994, only 2 years before the PLRA was passed, about 25 per-
cent of the lawsuits were filed by prisoners, who made up less than
1 percent of the population. Most of these cases were dismissed
without merit, but that in and of itself takes a tremendous amount
of work, for anybody who has worked in the courts, around the
courts, or know what is involved to get to that point of dismissal
without merit.

But this avalanche of litigation drew the concern of the judiciary.
As Justice Robert Jackson observed many years earlier, this clog-
ging of the Federal courts with frivolous cases, quote, prejudiced
the occasional meritorious application to be buried in a flood of
worthless ones, unquote.

Another distinguished jurist, Judge Harvey Wilkinson of the
Fourth Circuit, called on Congress to address frivolous litigation in
1994. Judge Wilkinson noted that the contemporary legal system
invites prisoners to sue, and that, quote, that the Supreme Court
has lamented that these petitions often result in the squandering
of judicial resources with little offsetting benefit to anyone.

Congress responded to these calls for action and passed the
PLRA. As enacted, the PLRA takes commonsense steps to reduce
the number of petitions filed by inmates claiming violations of their
rights. Under the PLRA, inmates are, number one, required to ex-
haust all administrative remedies before filing a case in Federal
court; number two, prohibited from receiving filing fee waivers if
they have a history of filing frivolous or malicious lawsuits; and
three, had to demonstrate physical injury to claim monetary
awards for compensatory damages. Now, in this bill, each one of
these commonsense provisions is basically repealed or made inef-
fective. These provisions are made ineffective despite the fact that
evidence shows that the PLRA worked in decreasing the amount of
frivolous prisoner litigation. And I don’t use the term “frivolous”
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lightly, because I know, as a former judge and chief justice, there
were many times the plaintiff’s bar has gotten a bad rap over what
many call frivolous lawsuits when, in fact, they were lawsuits that
narrowly lost at a jury trial, in which case there was evidence to
support both sides, and one side lost. I don’t consider those frivo-
lous.

What I am talking about here truly are frivolous cases. I have
seen them firsthand. Now, according to the records kept by the ad-
ministrative offices of the Federal courts, in 1995, the year before
the PLRA passed, over 41,000 cases were filed by Federal prisoners
alleging violations of their civil rights. Since that high mark, the
number of cases has dropped to about 24,000 cases per year. This
marked decrease occurred because the PLRA kept the frivolous
cases off the court dockets.

Supporters of the H.R. 4109 state the PLRA needs to be amended
because it has prevented inmates by vindicating their rights by
raising legitimate claims. More than 24,000 lawsuits filed per year
is hardly evidence of an inability to pursue claims. However, I ex-
pressed at the prior hearing and I think Members are willing to
make adjustments to the provisions of PLRA where there appears
to have been injustice.

During the first hearing our Members identified three areas
where some limited amendments to the PLRA may be appropriate;
one where prisoners who were victims of sexual assault, including
forced oral sex, should be allowed to pursue nonetheless a lawsuit,
and that some Federal circuit courts already allow these suits. We
want to see that they do. Second, prisoners who allege violations
of their rights to free exercise of religion should also be allowed to
pursue suits. Third, prisoners who filed administrative complaints
at correction facilities should be protected from retaliation by cor-
rection officials.

We agree on those things. That is important. These are common-
sense fixes that should properly balance the rights of prisoners
seeking judicial redress, the society’s legitimate concern for good
management of its prisons, and efficient operations of the court.

I look forward to working with Chairman Scott on finding a way
to ensure that we do not return to a time when the wheels of jus-
tice came to a crawl because court dockets were clogged with these
kinds of frivolous suits. And we don’t want to ever see a case where
resources are taken from other places where they are needed,
where they are dealing with the ill, the infirm, our senior citizens,
and having to be put into the courts so that they can address a
mass of frivolous claims.

Thank you, Mr. Chairman.

Mr. Scort. Thank you.

We are joined by the Chairman of the full Committee, the gen-
tleman from Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Scott. I am pleased to join
a distinguished panel here of Members, a former State attorney
general, a former chief justice of the State courts, and a distin-
guished counsel from North Carolina, long-serving Member of the
Committee. I think that these five witnesses will help us put into
perspective the kinds of changes that are being suggested to the
Prison Litigation Reform Act. One is for the juveniles to have ac-
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cess to the courts to address abuse. Reasonable. Two, we want to
remove the current requirement of a physical injury before an in-
mate has a right to seek judicial review of a complaint. Reasonable.
And finally, the removal of procedural technicalities that result in
the mandatory dismissal of meritorious claims.

And so I would like to see and listen carefully to the remedy of
the distinguished Members of Congress that are on this Crime Sub-
committee in the Judiciary as to how we go about that.

Juveniles that are abused in prison have a safe way to complain
and seek judicial help, or they ought to have a safe way. This isn’t
provided under current law. Juveniles are the most abused of in-
mates. When a child is raped or sexually abused by a prison guard,
current law requires him to follow a rather complicated set of pro-
cedures that often involves the filing of a complaint with the very
guard that abused him or her. Frequently out of fear or lack of
skill, the juvenile doesn’t file a proper complaint. The Prison Abuse
Remedies Act will remove juveniles from the reach of the Prison
Litigation Reform Act, which has in some cases set up unsur-
mountable obstacles for juveniles.

The second part, number two, this reform act eliminates the need
to show physical injury in order to sue for compensatory damages.
In the last few years, courts have had to dismiss meritorious cases
because there has been no physical injury.

A case in point, female inmates challenged the use of strip
searches by male guards. One woman was so traumatized, she at-
tempted to take her life. The court had no choice but to dismiss the
case under existing law because there was no demonstrable phys-
ical injury.

Prisoners who complain of sexual assaults that leave no marks,
confinements under inhumane conditions, deprivations of religious
freedom, and psychological assaults are frequently denied; these
cases are denied access to Federal court because no one can point
to physical injury. And so we correct the problem.

And, finally, the bill eliminates the high procedural bars that
have stopped meritorious claims because under the existing law, it
requires inmates to attempt to resolve their problem within the
prison system before seeking judicial remedies. Many prison griev-
ance procedures, however, have short deadlines, and so the inmates
can’t handle and navigate through all this without a lawyer, and
their cases get dismissed.

So I am happy to join my colleagues at this important hearing.
I look forward to hearing from our distinguished panel of wit-
nesses.

Mr. ScotrT. Thank you.

[The prepared statement of Mr. Conyers follows:]

PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND CHAIRMAN, COMMITTEE ON THE
JUDICIARY

I want to talk about three parts of the Prison Abuse Remedies Act that I consider
critical.

1. The ability for juveniles to have access to the courts to address abuse;

2. The removal of the current requirement of a physical injury before an inmate
has a right to seek judicial review of a complaint; and
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3. The removal of procedural technicalities that result in the mandatory dis-
missal of meritorious claims.

First, I want to make sure that juveniles who are abused in prison have a safe
way to complain and seek judicial help. Current law does not provide this. Juve-
niles, children, are the most abused inmates. When a child is raped or sexually
abused by a prison guard, current law requires him to follow a complicated set of
procedures that often involves filing a complaint with the very guard that abused
him. Out of fear or lack of skills, or both, the juvenile does not file a complaint.
The Prison Abuse Remedies Act will remove juveniles from the reach of the Prison
Litigation Reform Act, which has set up these unsurmountable obstacles for juve-
niles.

Second, the Prison Abuse Reform Act eliminates

the need to show physical injury in order to sue for compensatory damages. In
the law few years, courts have had to dismiss meritorious cases because there has
been no physical injury. In one case, female inmates challenged the use of strip-
searches by male guards. One woman was so traumatized she attempted suicide.
The court had no choice but to dismiss the case under existing law because there
was no physical injury.

Prisoners who complain of sexual assaults that leave no marks, confinement
under inhumane conditions, and deprivations of religious freedom currently are de-
nied access to federal court because they can point to no physical injury. This bill
corrects this problem.

Third, the bill eliminates the high procedural bars that have stopped meritorious
claims. Existing law requires inmates to attempt to resolve their problem within the
prison system before seeking judicial remedies. Many prison grievance procedures,
however, have short deadlines, unclear rules, and complicated procedures. Most in-
mates cannot navigate these complicated rules without the help of a lawyer.

Instead of dismissing a case on technical grounds, the Prison Abuse Remedies al-
lows the Court to stay a case for 90 days so that an an inmate can present his prob-
lem to prison officials.

Allowing these lawsuits in appropriate circumstances will not open the floodgates
to frivolous litigation, but rather will send the message that our prisons, whether
run by public or private institutions, must respect fundamental constitutional rights
consistent with the protection of inmates and prison personnel and the maintenance
of prison security. I look forward to hearing our witnesses discuss these and other
issues.

Mr. ScorT. We are joined by the gentleman from California, who
I understand has a statement.

Mr. LUNGREN. Thank you very much, Mr. Chairman. Thank you
for allowing me to offer a few comments on the Prison Litigation
Reform Act and the suggested changes contained in your bill.

This is an issue which has been a real interest to me for some
time. As was mentioned previously, in my capacity as the attorney
general of the State of California, I was the Chair of the Criminal
Law Committee of the National Association of Attorneys General,
and my office at that time worked, and I worked personally, with
then-Governor Tom Ridge of Pennsylvania, Senator Spencer Abra-
ham of Michigan, Harry Reid of Nevada and Jon Kyl of Arizona to
write the Prison Litigation Reform Act.

And so it is from this vantage point as a former State official
who was in charge of a department that spent, I believe, at the
time I was attorney general, $8 million a year just on prisoner liti-
gation, at a time when the ninth circuit did their own study of the
issue of prisoner litigation, and in their report I believe said that
99 point something percent of the cases filed in the ninth circuit
were ultimately dismissed, or, if they went to a hearing, were at
that point in time found to be without merit; 99 point something
percent. That sounds to me to be frivolous lawsuits. So I have some
concerns that any significant departure from our response to that
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problem could reverse the progress we have made in reducing frivo-
lous prisoner lawsuits.

My concern is not driven by lawsuits over broken cookies or the
emotional distress caused by inmates because of the requirement
that they be seated next to criminals. Those are just two examples
of the lawsuits that we had to answer for, spend time going to
court on before we had relief that has been delivered by the PLRA.
But at the heart of the matter, it seems to me, is we have an obli-
gation to victims of crime not to provide those who have harmed
them with legal weapons that make a mockery of the notion of
punishment.

You know, I think it is important to state the obvious. Those who
inhabit our Nation’s prisons are criminals, and they are there be-
cause they have been found to have violated the rights of their fel-
low citizens. So I hope we keep this in mind to avoid the mistake
of following into emotionally satisfying rights talk with respect to
prisoners.

It is, in my judgment, a mistake of categories to confuse the
rights of a convicted murderer or rapist with those of a criminal
defendant who is appropriately clothed with the presumption of in-
nocence until his or her fellow citizens conclude that the facts will
determine otherwise.

As Judge Easterbrook pointed out in Johnson v. Daley, it is a
false notion that prisoners and free persons have similar constitu-
tional rights; however, this is not to suggest that the prisoners are
not without the protection of the law. For the subservient relation-
ship of prisoners to the State, which has no counterpart with re-
spect to free persons, it, in itself, gives rise to legal obligations by
the State. Punishment for a crime carries penalties contained with-
in the law and should not entail retribution against inmates out-
side the parameters of duly enacted statutes. I think that is some-
thing on which we can all agree.

It is for that reason that I share the sentiments expressed by Pat
Nolan of the Prison Fellowship, contained in a statement of No-
vember 8 of last year. It is entirely appropriate and even necessary,
I believe, for this Committee to communicate in clear and un-
equivocal terms that the personal injury requirement should not
bar recovery in sexual assault cases with respect to mental or emo-
tional injury claims. And it is my hope that we can craft language
to address any uncertainty that may exist concerning this issue.

Furthermore, in our consideration of exhaustion, it seems to me
that we should be able to take care of the problem mentioned by
everybody of the possibility of intimidation, which renders it impos-
sible for an inmate to be able to utilize the State proceedings. But
it seems to me in consideration of legislative changes, it is also nec-
essary for us to consider the need to address what are clear cir-
cumventions of the intent of the act.

An issue has arisen relating to the United States Supreme
Court’s decision in Jones v. Bock, indicating that exhaustion must
be raised as an affirmative defense. The Court made clear that this
is something for us, the Congress, to address. It seems to me there
is no reason to make exhaustion a jury question and wait until the
end of the trial to resolve the issue. So on the one hand, it seems
to me we can craft language to take care of the problem of intimi-
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dation and not have exhaustion as an excuse which allows intimi-
dation to be protected. We also ought to deal with the issue of ex-
haustion as an affirmative defense.

The attorneys’ fees provisions that have been mentioned have
been circumvented where former prisoners have filed lawsuits for
civil rights violations even under circumstances where they have
filed on behalf of inmates still serving prison sentences. Lawsuits
under the Federal law relating to prison conditions have also been
held not to be subject to the existing attorney fee provisions of the
act.

It seems to me this is something we ought to take a look at
where former inmates may bring a 100-count lawsuit on behalf of
prisoners serving their sentence, and where the plaintiffs prevail
on 1, fail on 99, and collect attorneys’ fees outside of the scope of
the PLRA for all 100 counts.

Under current law, prospective relief means all relief other than
compensatory monetary damages. Such prospective relief is subject
to the limitations of PLRA. For example, such relief may be nar-
rowly drawn, extend no further than necessary, and be the least in-
trusive course of action. Prospective relief can include things rang-
ing from injunction, a declaratory judgment, or even punitive dam-
ages. In some jurisdictions the courts have not deemed nominal
damages, recovery of a dollar, to be subject to the limitations of the
PLRA, and as a consequence, we have had cases where there is no
real injury. Someone was denied the use of a book for 1 hour. That
is an actual case. These cases are brought where there is no jus-
tification for the use of Federal court resources, much less that of
State officials.

So it just seems to me—and I have seen this, and I know some
people don’t like to realize this, but sometimes some prisoners use
litigation as a form of recreation. There is little encumbrance to the
abuse of the judicial system, and as a result, when it encumbers
the judicial system, legitimate claims of prisoners who have been
ilbused get overwhelmed and sometimes pushed to the end of the
ine.

So I just hope we can work together in a bipartisan spirit, Mr.
Chairman, to deal with those issues that I think have legitimacy
and that we can have agreement on, but at the same time not un-
dercut what I think the value of the Prisoner Litigation Reform Act
provided us, and that is ridding us of the frivolous lawsuits that
were in the vast majority of cases. And when it is 99 percent by
the number—by the count of the ninth circuit, it seems to me that
fits the definition of frivolous.

And I thank the Chairman for granting me his indulgence for
this time.

Mr. ScotT. Thank you.

The gentleman from Michigan.

Mr. CONYERS. Mr. Chairman, if I might just make a note. I had
visiting me a distinguished minister from Tennessee, the Reverend
Ben Cox, who I can remember when he was a Freedom Rider and
a religious leader. He is still very active, and I just wanted to know
that he was—that the record would show that he was in our hear-
ing today.

Mr. Scort. Thank you very much. It is good to see you.
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We have a distinguished panel of witnesses here today to help
us consider the important issues currently before us. Our first wit-
ness is Stephen Bright, who is the president and senior counsel for
the Southern Center for Human Rights in Atlanta, where he has
been a nationally recognized leading advocate for human rights re-
garding prisons and jails in the South for over 25 years. He also
teaches at Yale Law School and previously taught at law schools
at Harvard, Georgetown, Emory and other universities. He received
the American Bar Association’s Thurgood Marshall Award in 1998.

Our second witness will be Judge John J. Gibbons, founder of the
Gibbons Firm’s John J. Gibbons Fellowship in Public Interest and
Constitutional Law. He is a former chief judge in the United States
Court of Appeals for the Third Circuit where he served from 1970
to 1990. He is the past president of the New Jersey State Bar Asso-
ciation, life member of the American Law Institute, and fellow of
the American Bar Foundation.

Next witness will be Sarah V. Hart; currently works for District
Attorney Lynne Abraham in Philadelphia. She has worked for al-
most three decades in criminal justice at the Federal, State and
local levels. From 1979 to 1995, she served as a prosecutor in
Philadelphia, during which time she testified before Congress
about the Philadelphia prison cap case and assisted Congress as a
drafter of the PLRA and its 1997 amendments. From 1995 to 2001,
she served as chief counsel for the Pennsylvania Department of
Corrections, where she successfully defended the PLRA in Federal
court. After her stint as a visiting professor at Rutgers, she re-
turned to the Philadelphia DA’s office.

Our next witness will be Ernie Preate; began his legal career as
a district attorney in Lackawanna County in 1977 until 1989. In
1989, he took office as the Attorney General of Pennsylvania. In
1995, his life changed forever when he pleaded guilty to mail fraud
and served a year in prison. His year in prison changed his views
on the criminal justice system, and after returning to legal work,
he has primarily worked as a lobbyist working for Enlightened
Public Policy and has represented many public interest clients.

And our last witness will be Ms. Jeanne Woodford, who began
her career in corrections in 1978 following her graduation from
Sonoma State University with a B.A. in criminal justice. She has
utilized her education and experience to become a leader in the
field of corrections for over 30 years. She served as warden at San
Quentin prison in California, and in 2004 became the director of
the Department of Corrections, the largest correctional system in
the United States. Currently she is the chief of the San Francisco
Adult Probation Department.

Our witnesses will begin. I would appreciate it if you would con-
fine your testimony to 5 minutes. Your complete statement will be
made part of the record in its entirety, and there is a lighting de-
vice which will start on green, go to yellow when 1 minute is left,
and will go to red when the 5 minutes are up.

Mr. Bright.
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TESTIMONY OF STEPHEN B. BRIGHT, SOUTHERN CENTER FOR
HUMAN RIGHTS, ATLANTA, GA

Mr. BrIGHT. Mr. Chairman, Members of the Committee, thank
you very much. It is an honor to be here.

I want to start just by telling you that my problems with both
the exhaustion requirement and with the application of this act of
juveniles can be summarized by a case of a young man, Stephen
Z., who was sent to a juvenile facility for theft. He was initiated
when he got there by being jumped and beaten by a number of in-
mates until he had a seizure. That was one of four beatings that
he had the first year that he was in this facility, four. Now, one
of them was a rape, but the other three were not. This is not just
sexual assaults we are dealing with here. The child was so upset
about this he was put on suicide watch because he was about to
take his life rather than deal with this. That was all in 2002. The
next year he was beaten with socks, but with padlocks in them;
again, severely beaten.

Now, he didn’t file a grievance for this reason: The practice in
this facility was to handcuff one inmate to another and then have
other inmates beat him while he was handcuffed. The officials
knew these things were going on. I want to make that clear in
terms of notice to the facility. Some of these wounds he had had
to be surgically stitched up. There was no secret about this.

His mother complained to the facility, wrote to two juvenile court
judges. One judge wrote the Governor. She arranged to see the su-
perintendent of the facility. This mother is desperate to talk about
what is happening to her child. So everyone knows what is hap-
pening. The grievance procedure, five steps; and the first step, 2
days. And I just ask you, if anybody is seriously interested in
knowing about grievances, to do something about them when you
have got a statute of limitation of 2 days. We give a lawyer in a
personal injury lawsuit 2 years to file a lawsuit, and we expect
children, mentally ill people, mentally retarded people, illiterate
people to file within 2 days. It was five steps of a bunch of appeals
and all that.

The Justice Department later said this was a completely dysfunc-
tional system. The court said despite the heroic efforts of this
mother to protect her child, she didn’t comply with the exhaustion
provisions of the Prison Litigation Reform Act. They had to be filed
by the child himself, not by his mother. They had to be filed within
2 days. So that is the law today.

You can take this other, Chad Benfield, raped in the South Caro-
lina prison, once so severe that he was hospitalized. Again, every-
body knew this man was raped. He was hospitalized for it. He
begged for protective custody. Again, everybody knows this hap-
pened. He attempted suicide because of what was happening. And
he thought that he couldn’t file a grievance for being raped. First
of all, he was transferred from one prison to another. He was also
raped in the second prison. His sort of common sense under-
standing was, when I got sent to another prison, I couldn’t file a
grievance on what happened in the first prison.

Secondly, the grievance procedure couldn’t give him damages for
what happened to him. So his commonsense thought of it was that
he didn’t have a grievance to file.
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Common sense has nothing to do with the system that we have
created. It is a system of all sorts of complicated procedures and
technical requirements that exist for the purpose of tripping people
up so they can’t bring a lawsuit. Now, we have just got to be candid
about that. One case that we had, the grievance was thrown out
because the grievance was written outside the margins on the
form. One that I filed myself on behalf of a client was dismissed
because it had to be filed by the inmate himself, not by his lawyer.

We are treating these grievance systems, which are set up by the
people who are going to be sued, as if they are some sort of habeas
corpus system. Of course there you have a year, a 6-month statute
of limitations, you have lawyers who at least can try to comply.

I represent all the inmates at the jail in Atlanta. We have begged
them to set up a grievance system to deal with things like a young
man who is handcuffed behind his back and an officer shoots him
with a taser while he is sitting there completely defenseless. There
are things like that happening in this jail, and we would like for
people to be able to file grievances. The system is that most of the
time you can’t find a form. When you can, you can’t find a person
to take it. When you file it, maybe half the time you will get back
a response saying it has been denied, and the other half of the time
you won’t get back a response at all. Now what does the prisoner
do, file a mandamus with the warden because nobody has re-
sponded to his grievance?

If we are going to have these sort of hypertechnical require-
ments, we need to put lawyers in these prisons because I will tell
you, most lawyers can’t follow these. And it may be that in some
parts of this country, there are grievance systems which work and
which are not to trip people up, but are to find out what is going
on in the facilities, but I will tell you, where I practice, these are
Mickey Mouse proceedings, kangaroo courts that exist for the pur-
pose of tripping people up. And I have been at meetings where peo-
ple very candidly admitted that.

I was begging the sheriff in this case, please set up a grievance
system. And the county attorney said, yes, if you would set up a
grievance system, we could defeat these lawsuits they keep filing
because nobody would probably comply with them.

Let me just say a quick word about physical injury. I think ev-
erybody was offended by what happened in Abu Ghraib. Most peo-
ple don’t know you couldn’t file a lawsuit for it in the United States
under the Prison Litigation Reform Act. There is no physical in-
jury. We had a very similar lawsuit in the prison in Georgia where
the guards rampaged through the prison, stripped people naked in
front of women people, had them tap dance, hold one leg in their
hand, and stand on one foot, hold the other foot in their hand,
switch back and forth as fast as they could, all this sort of degrada-
tion and humiliation. The tenth circuit said that that is not action-
able because there was no physical injury for what happened there.
You know, cases where people have been sodomized, they said
there was no physical injury in this particular case.

I just want to say this real quickly. You have a prison population
with a very large number of mentally ill people, mentally retarded
people, illiterate people, people have nothing to do because there
are no educational programs, no vocational programs, people have
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no understanding of the legal system because there is no access to
anybody who can give them any legal advice, and all you have to
have is a legal pad and piece of paper, and you can write on it and
send it to the court. Now, that is the lawsuits about cookies break-
ing and peanut butter that everybody wants to make so much
about, and as long as you have a high population of mentally ill
people and people of limited intelligence in our prisons, you are
going to get some of those. But let me tell you, what this act is
doing is for the rare people—and most people don’t have lawyers.
They don’t have access to a lawyer. You could change the attorneys’
fees and give people all the attorneys’ fees in the world; lawyers
are not going to want to go to some remote part of the State, put
up with all the delay and everything to get to see a prisoner to find
out there is probably no lawsuit there anyway because they didn’t
file their grievance on time or the person is inarticulate or men-
tally ill, whatever.

All T am saying is, these are legitimate lawsuits. They are people
that are grievously injured in violation of our Constitution and our
laws. And if we want to have the Constitution apply in the prisons,
and if we don’t want to go back to an era which I think we are
where people are chained to desks and chained to chairs and not
allowed to even go to the bathroom, those kinds of suits are being
dismissed as a result of this provision. Thank you.

Mr. Scort. Thank you, Mr. Bright.

[The prepared statement of Mr. Bright follows:]

PREPARED STATEMENT OF STEPHEN B. BRIGHT

I appreciate the opportunity to address the Subcommittee on insuring that the
Constitution and the rule of law apply in the prisons and jails in this country.

I have been concerned about this issue since bringing suit in 1976 on behalf of
people confined in deplorable conditions in a small county jail in Kentucky. More
recently I have been counsel in two cases, both involving the same large metropoli-
tan jail, the Fulton County Jail in Atlanta, regarding failure to provide people being
held there with life-sustaining medical care and failure to protect them from life-
threatening assaults, as well as other issues, such as the jail’s failure to release peo-
ple when there was no longer legal bases for holding them. One of those cases is
ongoing.

In the last 25 years as an attorney at the Southern Center for Human Rights,
I am and have been involved in many other cases concerned with patently unconsti-
tutional conditions and practices in prisons and jails throughout the South. The
Center is a non-profit public interest program, which receives no government funds
and is thus not prohibited from responding to some of the most urgent and compel-
ling violations of the Constitution of the United States in this country.

Unfortunately, we are able to respond to only a very small percentage of the pleas
we receive each day from people in prisons and jails and their families. We are con-
cerned about some provisions of the Prison Litigation Reform Act—such as the ex-
haustion requirement, the physical injury requirement, the Act’s application to chil-
dren, and the limits on the power of the federal courts—because these provisions
often result in denying justice to people who deserve it.

Much of the support for the PLRA was based on arguments that demonized pris-
oners and trivialized their concerns. However, the men, women and children who
are incarcerated in this country are not members of a faceless, undifferentiated
mass unworthy of protection of the law. They are individuals, who vary considerably
in the crimes they have committed, the lives they have led, their potential to be pro-
ductive members of society, and their commitment to lead useful and productive
lives. Most of them will return to society. They have families and friends who care
about their safety. A significant number are mentally ill, have limited intellectual
functioning, are addicted to substances or have a combination of these features.

In this very large population, there are some who, without educational or voca-
tional programs or access to legal advice, attempt to file their own lawsuits, some
of them quite misguided. But the issues that we address on their behalf are of fun-
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damental importance to their lives, safety, and dignity. For example, we have
brought cases on behalf of—

e HIV-positive men housed in a warehouse. Some suffered from pneumonia,
which went untreated until they drowned in their own respiratory fluids. Oth-
ers stood in long lines in the middle of the night to get pills they took on
empty stomachs. When they took the pills, they vomited. Some died from
starvation despite begging for food.

e Children convicted as adults who were raped when housed with older pris-
oners. One youth, Wayne Boatwright, who was just 18, was choked to death
by three other inmates as they raped him. The prison failed to protect him
despite pleas to the prison officials by the young man, his mother and grand-
mother to protect him from being raped. Other inmates at the same prison
were bashed in the face and head with steel padlocks inside socks, broom-
sticks, trash cans, metal door plates and handmade knives.

e A woman who woke up with blood spurting from her neck because a mentally
ill inmate slashed her from ear to chin with a razor as she slept. A single
correctional officer had been assigned to supervise 116 women sleeping in
bunk beds crowded into one huge room. Sometimes a single officer was re-
sponsible for the safety of 325 women in four dorms.

e A man put in four-point restraints and left there for days without being al-
lowed to go to the bathroom.

e Men forced to sort through garbage on a conveyer belt containing hepatitis-
and AIDS-infected needles and other medical waste without protective cloth-
ing at a “recycling” plant within a prison. One of many resulting injuries was
permanent injury to a man’s eye after a piece of glass flew into it.

These are not trivial matters. But the exhaustion requirement of the PLRA bars
access to the federal courts for even the most egregious violations of the Constitu-
tion if people held in prisons and jails do not comply with the hyper-technical re-
quirements of complicated grievance systems—some of them procedural mazes
which would challenge many lawyers. People who are mentally ill, mentally re-
tarded, or illiterate may be unaware of the two or three deadlines that may apply
at various stages of the process, unable to find the right form to fill out or the right
person to give it to, and unaware of what to do if no action is taken on the grievance
for weeks or months.

Recovery for even the most degrading treatment—even the universally condemned
practices at Abu Ghraib—is barred if there is no physical injury. A federal court
threw out a suit we brought for such conduct.

Beyond that, we waste a lot of time and precious judicial resources litigating ques-
tions of whether inmates have complied with every last stage of grievance processes,
were capable of doing so, were prevented from doing so by prison officials and other
collateral issues, as well as questions such as whether a sexual assault or lack of
care leading to a stillbirth constitutes a “physical injury” under the PLRA.1

I would like to address the exhaustion requirement, the physical injury require-
ment and the application of the PLRA to juveniles.

I. THE PLRA EXHAUSTION REQUIREMENT SHOULD BE MODIFIED SO THAT TECHNICAL
PROBLEMS WITH PRISONERS’ GRIEVANCES DO NOT FOREVER BAR JUDICIAL REVIEW.

The exhaustion requirement of the Prison Litigation Reform Act?2 has been inter-
preted not only to require prisoners to present their claims to prison officials before
filing suit, but also to bar claims if inmates fail to comply with all of the technical
requirements of the prison or jail grievance systems.? Grievance systems usually
have two or three levels of review—for example, an inmate may be required to seek
an informal resolution by a certain deadline, file a formal grievance within a speci-
fied deadline if the problem cannot be resolved informally, and file an appeal within

1See, e.g., Hancock v. Payne, 2006 WL 21751 at *3 (S.D. Miss. 2006) (concluding that “bare
allegation of sexual assault” does not satisfy physical injury requirement); Liner v. Goord, 196
F.3d 132, 135 (2d Cir. 1999) (concluding that “the alleged sexual assaults qualify as physical
injuries as a matter of common sense”); Pool v. Sebastian County, 418 F.3d 934, 943 n.2 (8th
Cir. 2005) (noting assertion that no physical injury resulted from failure to care for pregnant
woman leading to delivery of stillborn baby); Clifton v. Eubanks, 418 F. Supp.2d 1243 (D. Colo.
2006) (concluding that improper medical care leading to stillbirth constituted physical injury).

242 U.S.C. §1997e(a)(2008) provides: “No action shall be brought with respect to prison condi-
tions under section 1983 of this title, or any other Federal law, by a prisoner confined in any
jail, prison, or other correctional facility until such administrative remedies as are available are
exhausted.”

3 Woodford v. Ngo, 126 S.Ct. 2378 (2006).



21

yet another deadline if the formal grievance is denied. The deadlines in some sys-
tems are as short as three to five days.

Thus, while an attorney who has been trained in the law may have two years
under the applicable statute of limitations to file an lawsuit in an automobile neg-
ligence case, a prison system may give people who are mentally ill, illiterate or of
limited intelligence just five days to file their grievances or be forever barred from
seeking vindication of their rights in court.

The exhaustion provision of the PLRA puts the potential civil rights defendants
in charge of defining the procedural hurdles that a prisoner must clear in order to
sue them. This produces a perverse incentive for prison officials to implement com-
plicated grievance systems and require hyper-technical compliance with them in
order to shield themselves from prisoners’ lawsuits. That has become the main pur-
pose of many grievance systems.

I once helped a client complete a grievance form and dropped it off with a deputy
warden on my way out of the prison to be sure it was filed within the five-day dead-
line. Nevertheless, it was denied because a rule required that the inmate file the
grievance. As I said previously, the hyper-technical requirements of the grievance
systems pose a challenge even to attorneys.

In another case, an inmate was beaten with a sock full of combination locks. Fil-
ing a grievance was not the first thing on his mind during the five days he had to
file one—he was in and out of consciousness during that time. Nevertheless, it was
argued that he could not file suit because of his failure to comply with the deadline.

Other trivial technical defects like using the wrong form, directing a grievance to
the wrong person, or filing the wrong number of copies all could bar prisoners’
claims from court.4 Inmates may not be able to obtain the required forms—or even
pencils with which to fill complete them. They may not be able to give grievances
to the designated persons or may be afraid to do so for fear of retaliation. Even
when an inmate files within the deadline, in some situations no action is taken on
the grievance.

A prisoner who learns upon filing suit that she has failed to comply with prison
rules cannot simply return to court after filing the appropriate forms and comply
with the rules. By the time a court determines that a claim is procedurally de-
faulted under the PLRA exhaustion provision, the deadline for using the prison
grievance system will be long past.

Gravely serious claims are dismissed for failure to comply with grievance proce-
dures. For example, a prisoner’s suit alleging that he had been beaten and seriously
injured by guards was dismissed for failure to comply with a grievance procedure
that required an attempt at informal exhaustion within two days and the filing of
a grievance within five days.5 The prisoner said that he had been placed in segrega-
tion after the beating, and that the officers had not given him grievance forms. An-
other suit alleging repeated rapes by other inmates was dismissed for failure to
timely exhaust; the inmate who sought to file the suit said that he “didn’t think
rape was a grievable issue.”® A prisoner who had been beaten by other inmates
maintained that he had failed to file a grievance within the 15 days required be-
cause he had been hospitalized; the magistrate judge recommended staying the case
for 90 days to allow him to exhaust (as the amendment in the Prison Abuse Rem-
edies Act would permit), but the district court dismissed the case instead.”

These are not isolated examples.8 And they do not begin to tell how many cases
are not brought because it is clear that they will be dismissed for failure to comply
with grievance procedures.

The Prison Abuse Remedies Act would correct this problem by allowing federal
courts to stay proceedings for up to 90 days to permit prisoners to exhaust adminis-
trative remedies. Prison officials would have had an opportunity to resolve such
complaints, but they would not be able to dodge accountability by asserting inmates’
failure to comply with complex and technical requirements.

The argument that the PLRA need not be amended because courts can simply
conclude that administrative remedies are not “available” within the meaning of the
statute simply ignores reality. Grievance procedures may be “available” in a legal,

4See Margo Schlanger & Giovanna Shay, Preserving the Rule of Law in America’s Prisons:
The Case for Amending the Prison Litigation Reform Act, http:/www.acslaw.org/files/
Schlanger%20Shay%20PLRA%20Paper%203-28-07.pdf at 8 (March 2007).

5 Latham v. Pate, 2007 WL 171792 (W.D. Mich. 2007).

6 Benfield v. Rushton, 2007 WL 30287 (D.S.C. 2007).

7Washington v. Texas Department of Criminal Justice, 2006 WL 3245741 (S.D. Tex. 2006).

8For other cases dismissed for failure to exhaust, see Giovanna Shay & Johanna Kalb, More
Stories of Jurisdiction—Stripping and Executive Power: Interpreting the Prison Litigation Re-
form Act (PLRA), 29 CArDOZO L. REV. 291, 321 (2007).
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technical sense, but they are too complicated for most prisoners to comply and they
are strictly enforced to avoid justice rather than obtain it.

It is reasonable to require a prisoner to inform the authorities of a violation of
rights so that officials may promptly deal with it. But that can be accomplished by
requiring a statement to a warden within a reasonable time. The officials in charge
of the system should be responsible for forwarding complaints to the various levels
of review if they want to have such a system. But they should not be encouraged
to impose upon prisoners procedural requirements more complex and demanding
than the legal system requires of attorneys. That is what the PLRA does now and
why the exhaustion requirement should be repealed.

II. THE PLRA’S PHYSICAL INJURY REQUIREMENT BARS RECOVERY FOR DEGRADING AND
DEHUMANIZING ABUSE OF PRISONERS, AND IT SHOULD BE REPEALED.

People in this country and around the world were horrified by images of Abu
Ghraib, as undoubtedly were all the members of this Subcommittee. What few peo-
ple know is that if such conduct occurs in a prison or jail in this country, those sub-
ject to it would have no redress in the federal courts due to the “physical injury”
requirement of the PLRA.?

We had such a case. Officers who hid their identity by not wearing or by covering
their badges rampaged through a prison—swearing at inmates, calling some of them
“faggots”; destroying their property; hitting, pushing and kicking them; choking
some with batons; and slamming some to the ground. The male inmates were or-
dered to strip and subjected to full body cavity searches in view of female staff.
Some were left standing naked for 20 minutes or more outside their cells, while
women staff members pointed and laughed at them. Some were ordered to “tap
dance” while naked—to stand on one foot and hold the other in their hands, then
switch, and rapidly go from standing on one foot to the other. The Court of Appeals
for the Eleventh Circuit held that this conduct did not satisfy the physical injury
requirement of the PLRA.10

Other courts have found the physical injury requirement was not satisfied by

e a “pbare allegation of sexual assault” even where male prisoners alleged that
a corrections officer had sexually assaulted them repeatedly over a span of
hours,11

e prisoners being housed in cells soiled by human waste and subjected to the
screams of psychiatric patients,12

e a prisoner being forced to stand in a 2% foot wide cage for 13 hours, naked
for the first 10 hours, in acute pain, with clear, visible swelling in leg that
had been previously injured in car accident,3

e a prisoner who complained of suffering second-degree burns to the face.4

There are far more cases that are never brought or promptly dismissed because
of the physical injury requirement. Prior to enactment of the PLRA, we brought suit
on behalf of women who were constantly splattered with bodily waste as a result
of being housed with severely mentally ill women. Our clients could not sleep at
night because the mentally ill women shrieked and carried on loud conversations,
often with themselves. We would not bring that suit today. Our clients were de-
graded, they were deprived of sleep, but they suffered no physical injury.

Recently, we have concluded that suits could not be brought by men who com-
plained of being chained to a bed in one case and a grate in the floor in another,
each left for several days without breaks and so they had to defecate and urinate
on themselves repeatedly, or by women who complained that officers barged into
their shower and toilet areas without announcing themselves, opened the shower
curtains and made sexual comments to them.

Denying money damages is significant for several reasons. Damages awards cre-
ate incentives for prison administrators to improve policies and training and not re-
tain officers who abuse prisoners. Beyond that, the physical injury requirement
changes the framework of the debate because it provides incentives for officials to

942 U.S.C. §1997e(e) (2008) provides that “no federal civil action may be brought by a pris-
oner confined in a jail, prison, or other correctional facility, for mental or emotional injury suf-
fered while in custody without a prior showing of physical injury.”

10 Harris v. Garner, 216 F.3d 970 (11th Cir. 2000) (en banc).

11 Hancock v. Payne, 2006 WL 21751 at *3 (S.D. Miss. 2006).

12 Harper v. Showers, 174 F.3d 716, 719-20 (5th Cir. 1999).

13 Jarriett v. Wilson, 162 Fed. Appx. 394, 399 (6th Cir. 2005).

14 Brown v. Simmons, 2007 WL 654920 at *6 (S.D. Tex. 2007).
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argue that truly reprehensible and degrading conduct was acceptable because it did
not produce a “physical injury.”
The “physical injury” provision of the PLRA should be repealed.

III. JUVENILES SHOULD BE EXEMPTED FROM THE PROVISIONS OF THE
PRISON LITIGATION REFORM ACT.

The PLRA is applied to juveniles.1> All of its problems are magnified when it is
applied to children. Incarcerated minors account for very little prison litigation, and
are even less equipped to navigate technical areas like exhaustion. At the same
time, incarcerated juveniles are at-risk for abuse and may be particularly in need
of court intervention.

It was revealed last year that some officials of the Texas Youth Commission had
extended the sentences of youths in their custody if they refused to have sex with
a supervisor.1® A Texas Ranger who investigated abuse at the West Texas State
School in Pyote told a legislative committee, that he had seen “kids with fear in
their eyes—kids who knew they were trapped in an institution that would never re-
spond to their cries for help.” 17 Even worse, this Texas law enforcement officer was
unable to interest local prosecutors in the case.

Another example is provided by a case from Indiana, Minix v. Pazera.1® While in-
carcerated as a juvenile on a theft charge in various Indiana facilities, S.Z. was re-
peatedly beaten by other detainees—once with padlock-covered socks. He was also
raped. S.Z. suffered visible injuries and symptoms, including bruising, a split lip,
a seizure-like reaction, and a bloody nose, yet staff failed to take adequate measures
to protect him. S.Z. was afraid to report this abuse, because some of the staff actu-
ally instigated fights among juvenile detainees, even handcuffing some of the youths
so that others could beat them. S.Z.’s mother, Cathy Minix, however, reported these
assaults and threats both to staff at the facility and to state judges (who relayed
the complaints to the Governor). She attempted to meet with the superintendent of
one of the facilities, but staff members prevented the meeting. Ultimately, S.Z. was
“unexpectedly released on order from the Governor’s office.”

Despite all of Mrs. Minix’s efforts to notify state officials of the abuse, when she
and S.Z. filed suit, it was dismissed for failure to comply with the PLRA grievance
requirement. The grievance policy then in effect in Indiana juvenile facilities had
numerous steps, the first one requiring that grievances be filed within two business
days. The Court noted that although Mrs. Minix had made “heroic efforts” to help
her son, it could not replace the requirement that he personally file a grievance.
Among other things, it noted, “[h]ler communications didn’t comply with the general
time constraints built into the grievance process.”

After the Minix family suit was dismissed from federal court, the Department of
Justice investigated the Indiana juvenile facilities in which S.Z. had been held. It
concluded that these facilities failed “to adequately protect the juveniles in its care
from harm,” in violation of the Constitution. The Department specifically noted that
the grievance system in the Indiana juvenile facilities—the same grievance system
that resulted in the dismissal of S.Z.’s suit—was “dysfunctional” and contributed to
the constitutional violations in the Indiana system.!®

These cases illustrate why it is critically important to keep courthouse doors open
to civil rights actions on behalf of incarcerated children. The Prison Abuse Reform
Act Xould accomplish this by exempting people under 18 from the provisions of the
PLRA.

CONCLUSION

To put the amendments proposed in the Prison Abuse Remedies Act in perspec-
tive, I would like to point out that even if they are adopted, most of the men, women
and children in prisons and jails will not be filing lawsuits because the over-
whelming majority of them have no access to lawyers and are incapable of filing
suits themselves.

15See Anna Rapa, Comment: One Brick Too Many: The Prison Litigation Reform Act as a Bar-
rier to Legitimate Juvenile Lawsuits, 23 T.M. COOLEY L. REv. 263, 279 (2006).

16Ralph Blumenthal, Texas, Addressing Sexual Abuse Scandal, May Free Thousands of Its
Jailed Youth, N.Y. TIMES, March 24, 2007.

17Staci Semrad, Texas Ranger Tells of Prosecutor’s “Lack of Interest,” N.Y. TIMES, March 9,
2007, at A20.

182005 WL 1799538 (N.D. Ind. 2005).

19 Letter from Bradley J. Schlozman, Acting Assistant Attorney General, to Mitch Daniels,
Governor of the State of Indiana (Sept. 9, 2005), available at http://www.usdoj.gov/crt/split/docu-
ments/split indiana southbend juv findlet 9-9-05.pdf (quotes appear on pages 2, 3, and 7).



24

At one time people in Georgia’s prisons had access to lawyers from federal legal
services programs as well as lawyers and law students from a program operated by
the law school at the University of Georgia. These programs not only helped pris-
oners bring meritorious suits regarding truly egregious practices and conditions,
they also advised prisoners when there was no basis for bringing a suit. This is the
most effective way to prevent frivolous suits. But all that is long gone. Since 1996,
legal services programs which receive federal funding have been prohibited from
representing prisoners. Many states stopped providing legal assistance to prisoners
at some time after that.

Today, a few states like California, Massachusetts and New York, have small pro-
grams that provide legal services to a small percentage of the many prisoners who
seek their help. A few national and regional programs, like the National Prison
Project and our program, are able to take cases in a few states. But in some states
there is not a single program or lawyer who provides legal representation to pris-
oners. In the part of the country where I practice, private lawyers were never very
interested in responding to prisoner complaints even before the PLRA’s restriction
on attorney fees. Responding to prisoners’ pleas for legal representation because of
beatings, rapes, sexual harassment, denial of medical care or other egregious, even
life threatening denial of rights is not attractive to lawyers in private practice.

For a lawyer in private practice, just seeing the potential client for an initial
interview may involve a long drive to a remote part of the state where many prisons
are located, submitting to a search, hearing heavy doors slam as he or she is led
to a place in the prison for the interview, waiting—sometimes for hours—for the po-
tential client to be brought up for the interview, and conducting a semi-private
interview in a dingy room. The potential client may be mentally ill, mentally re-
tarded, illiterate, or inarticulate. The lawyer will not know until he or she gets
there. Investigation of the case is immensely difficult because most, if not all, of the
witnesses are other prisoners or corrections officers. It is easier to get information
from the Kremlin than from many departments of corrections. The lawyer may dis-
cover that no suit can be filed because the prisoner did not file a grievance or suf-
fered no physical injury. And then there is the long drive back. This is not the way
to develop a law practice that pays the bills and supports a family.

The exhaustion requirement, the physical injury requirement, the limits on the
power of the federal courts and other aspects of the PLRA before you today discour-
age lawyers from making these trips, interviewing inmates, and bringing lawsuits
on their behalf. But even if Congress were to correct every one of those barriers to
obtaining remedies for constitutional violations, most lawyers are not going to make
those trips. They can make better and more secure livings doing real estate closings,
handling personal injury cases, or a whole range of legal work that involves less
stress and produces more income.

It is too bad and it should concern us. We believe in the rule of law, protection
of constitutional rights, and equal justice. But these larger issues are not before you
today. Instead, the Prison Abuse Remedies Act contains a few modest amendments
that would eliminate the incentive for prisons and jails to adopt complicated griev-
ance systems to avoid being sued and would prevent meritorious claims from being
barred on hyper-technical grounds or because there was no physical injury. These
amendments are in the interest of justice and they should be adopted.

Mr. ScortT. Judge Gibbons.

TESTIMONY OF JOHN J. GIBBONS, NEWARK, NJ

Mr. GIBBONS. Mr. Chairman and Members of the Committee,
thank you for inviting me to speak on H.R. 4109, the “Prison Abuse
Remedies Act of 2007.”

Over many years as both a judge on the United States Court of
Appeals——

Mr. Scort. Could you check your mic? Can you bring it a little
closer to you?

Mr. GiBBONS. Can you hear me now? Okay.

Over many years as both a judge on the United States Court of
Appeals for the Third Circuit and as an attorney, I have become
familiar with the difficult challenges faced by inmates and correc-
tional facility managers.
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I became most informed on the scope and degree of these chal-
lenges, however, when I served as co-chair of the Commission on
Safety and Abuse in American Prisons, created by the Vera Insti-
tute of Justice. The Commission heard from hundreds of experts,
correctional facility personnel and inmates. We visited jails and
prisons nationwide. We found that oversight and accountability are
critical to ensuring safety in corrections facilities, and that Federal
court litigation has been one of the most effective forms of that
oversight and accountability.

The Commission identified several aspects of the PLRA that in-
hibit access to the Federal courts and thus diminished the level of
productive oversight and accountability that the courts have been
iiemanding. That is discussed in the report at page 83 and fol-
owing.

The Commission recommended four changes to the PLRA that
would improve access to the Federal courts: One, that Congress
should eliminate the physical injury requirement; two, that Con-
gress should eliminate the filing fee requirement and the restric-
tions on attorneys’ fees; three, that Congress should lift the re-
quirement that correctional agencies concede liability as a pre-
requisite to court-supervised settlement; and four, that changes in
the exhaustion rule should be made and require meaningful griev-
ance procedures.

Now, this is not an exhaustive list of reforms that could be made,
but I am pleased to support H.R. 4109 because it adopts essentially
all of the Commission’s recommendations and also makes other sig-
nificant amendments to the PLRA that will ensure that Federal
courts can provide justice to individual inmates and compel reforms
in institutions often riddled with abuse.

Let me first address the important role that the judicial branch
plays in improving the conditions in jails and prisons. Compared to
other institutions, I believe courts do a reasonably good job in re-
solving conflicts. Moreover, courts are often the only means of ex-
ternal and sustained oversight of prisons and jails, and courts have
proven to be quite good at monitoring conditions of confinement.

It was Federal intervention, including intervention by my former
court, that led to the elimination of dangerous, out-of-date correc-
tional facilities in many States and that reduced hazardous over-
crowding in other prisons. Court involvement improved treatment
of prisoners, addressing unnecessary and excessive force by correc-
tions officers. Litigation also secured improvement in the appalling
and substandard medical and mental health services of prisoners.
For example, my law firm represents all of New Jersey inmates di-
agnosed with HIV and AIDS under a consent decree entered into
in 1992, before the enactment of the PLRA, which prohibited seg-
regated housing and led to improved medical treatment. Decrees
like these are advances that should be praised and preserved, not
bemoaned and rolled back.

The most obvious winners from court involvement in jails and
prisons may be the inmates, but the improvement of safety and re-
duction of abuses in prisons in America benefits everybody, includ-
ing corrections staff, inmate family members and the greater pub-
lic. These benefits are all the more significant given the continued
rise in the incarcerated population. According to a new Pew Public
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Safety Performance Project report, 1 in every 100 adults in the
United States is now in jail or imprisoned.

But we cannot cling to the illusory belief that what happens in
prisons stays in prisons. Inmates take what they experienced in
correctional facilities and share that experience with the society at
large once they are released, and staff bring home the problems
they confront in prisons where they work. Thus, it behooves all of
us to improve the treatment of inmates, and the one method that
has been proven is through litigation resulting in judicial resolu-
tion and oversight.

Unfortunately, the passage of the PLRA produced a decline in ef-
fective judicial oversight. The PLRA unnecessarily constrains the
judge’s role, limiting oversight and accountability, and ignoring the
judiciary’s demonstrated capacity and ability to handle what are
generally basic civil rights cases.

There may have been a need to reduce illegitimate claims, al-
though there was never any demonstration of that need during any
congressional hearing that I am aware of. But assuming the need
for attention to illegitimate claims, the purported curative aspects
of the PLRA have led to a dangerous overdose, squeezing out legiti-
mate claims and greatly diminishing judicial oversight. Data may
indicate that the prisoner lawsuits have been almost cut in half,
but they do not demonstrate that frivolous claims have been prop-
erly reduced.

One would assume that if only frivolous suits were eliminated,
the percentage of successful suits would increase. If we assess
whether a claim is meritorious based on its success, then the PLRA
must be characterized as having failed, because the proportion of
successful suits has declined since it was passed, and with that de-
cline we have also seen an erosion of judicial oversight. Between
1995 and 2000, States with little or no court-ordered regulation of
the prisons increased from 12 to 28 States.

Reform of the PLRA need not open up the floodgates of unmeri-
torious prison litigation, as some people fear. The amendments to
the PLRA in H.R. 4109 reflect thoughtful modifications that would
permit and facilitate meritorious claims and thus useful and effec-
tive judicial oversight without burdening the courts.

Pre-PLRA courts knew how to get rid of frivolous claims without
waste of judicial resources, and they haven’t forgotten. Pre-PLRA,
the chief burden on the courts was actually the fierce and unmeri-
torious resistance by government organizations to meritorious
claims.

As Justice John Paul Stevens observed in commenting on the
PLRA, Congress has a constitutional duty to respect the dignity of
all persons, even those convicted of heinous crimes. The amend-
ments to H.R. 4109 go a long way toward recognizing and fulfilling
that duty. The bill takes significant steps toward rectifying the
overbroad and overly harsh provisions of the PLRA that have de-
nied inmates with meritorious claims their day in court. The bill
reaffirms Congress’s faith in the judiciary to resolve and improve
conditions of abuses in our Nation’s teeming jails and prisons.

Thanks for inviting me to speak to you today. And I look forward
to answering any of your questions.

Mr. Scort. Thank you.
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[The prepared statement of Judge Gibbons follows:]

PREPARED STATEMENT OF THE JOHN J. GIBBONS

Mr. Chairman and members of the Committee, thank you for inviting me to speak
on H.R. 4109, the “Prison Abuse Remedies Act of 2007.” My name is John Gibbons.
Over many years as both a Judge on the U.S. Court of Appeals for the Third Circuit
and as an attorney I have become familiar with the difficult challenges faced by in-
mates and correctional facilities. I became most informed on the scope and degree
of these challenges, however, serving with former U.S. Attorney General Nicholas
%e B. Katzenbach as Co-Chairs of the Commission on Safety and Abuse in America’s

risons.

Created by the Vera Institute of Justice, the Commission—composed of a group
of twenty distinguished pubic servants—undertook a 15-month public examination
of the most pressing safety and abuse issues in correctional facilities for prisoners,
staff, and the public. The Commission heard from hundreds of experts, correctional
facility personnel, and inmates. We visited jails and prisons nationwide. The Com-
mission issued a report in June 2006, including thirty recommendations; among
these were four recommendations concerning reform of the Prison Litigation Reform
Act (PLRA).

In its report, Confronting Confinement, and recommendations, the Commission
stressed the importance of oversight and accountability in addressing safety and
abuse in corrections facilities. We found that federal court litigation has been one
of the most effective forms of that oversight and accountability. The Commission
identified several aspects of the PLRA that inhibit access to the federal courts and
thus diminish the level of productive oversight and accountability the courts have
demanded. The Commission recommended four changes to the PLRA that would im-
prove access to the federal courts: (1) eliminate the physical injury requirement; (2)
eliminate the filing fee requirement and restrictions on attorney fees; (3) lift the re-
quirement that correctional agencies concede liability as a prerequisite to court-su-
pervised settlement; and (4) change the exhaustion rule and require meaningful
grievance procedures. THE COMMISSION ON SAFETY AND ABUSE IN AMERICA’S PRis-
ONS, CONFRONTING CONFINEMENT, at 86-87 (June 2006). This is not, as the report
stressed, an exhaustive list of reforms that can be made. Indeed, I am pleased to
support H.R. 4109, which adopts essentially all of the Commission’s recommenda-
tions, and also makes other significant amendments to the PLRA that will ensure
that federal courts can provide justice to individual inmates and compel reform of
institutions riddled with abuse.

Let me first address the important role the judicial branch plays in improving the
conditions in jails and prisons. I may have a certain bias, but I tend to think judges
can do a reasonably good job of resolving conflicts. Moreover, courts have often been
the only means of external and sustained oversight of prisons and jails. And courts
have proven to be quite good at monitoring conditions of confinement.

In discussing prison and jail conditions and prisoner abuse it is important not to
lose historical perspective. Notwithstanding the problems we confront today, thirty
to forty years ago prisons were in a far more deplorable state.

It was judicial intervention that led to the elimination of dangerous out-of-date
correctional facilities in many states and reduced hazardous overcrowding in other
prisons. See, e.g., Guthrie v. Evans, 93 F.R.D. 390 (S.D. Ga. 1981); Duran v. Anaya,
642 F. Supp. 510 (D.N.M. 1986). Court involvement improved treatment of pris-
oners, addressing unnecessary and excessive force by corrections officers. See, e.g.,
Sheppard v. Phoenix, 210 F. Supp. 2d 450 (S.D.N.Y. 1991); Madrid v. Gomez, 889
F. Supp. 1146 (N.D. Cal. 1995). Litigation also secured improvement in appalling
and substandard medical and mental health services for prisoners. For example, my
law firm represents all of New Jersey’s inmates diagnosed with HIV and AIDS
under a consent decree entered into in 1992, before the PLRA, which prohibited seg-
regated housing and led to improved medical treatment. Roe v. Fauver, C.A. No. 88—
1225 (AET) (D.N.J. March 3, 1992). Decrees like these are advances that should be
praised and preserved, not bemoaned and rolled back.

The most obvious winners from court involvement in jails and prisons may be in-
mates. But as the Commission Report makes clear, the improvement of safety and
reduction of abuse in prisons in America benefits everyone, including corrections
staff, inmates’ family members, and the greater public. Confronting Confinement, at
11. This fact is all the more significant given the continuing rise in the incarcerated
population. According to a new report by the Pew Public Safety Performance Project,
one in every one hundred adults in the United States is now in jail or in prison.
THE PEW CENTER ON THE STATES, ONE IN 100: BEHIND BARS IN AMERICA 2008 (Feb
28, 2008), available at http:/www.pewcenteronthestates.org/uploadedFiles/
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One%20in%20100(3).pdf. But we cannot cling to the illusory belief that what hap-
pens in prison stays in prison. Inmates take what they experienced in correctional
facilities and share that with society at large once they are released, and staff bring
home the problems they confront in there. Thus it behooves us all to improve the
treatment of inmates and the one proven method has been through litigation and
judicial resolution and oversight.

As scholars of prison litigation have observed, court have generally not sought out
radical solutions divorced from the realities confronting prison officials. On the con-
trary, “the litigators and the judges in these cases sought out and relied on the best
and the brightest among the acknowledged leaders in American corrections,” relying
on their testimony as expert witnesses and their judgment as special masters and
monitors. See Malcolm M. Feeley & Van Swearingen, The Prison Conditions Cases
and the Bureaucratization of American Corrections: Influences, Impacts, and Impli-
cations, 24 PACE L. REV. 433, at 437-38 (2004).

In the Commission’s study of prisons, we found that litigation was often wel-
comed, even invited, by prison administrators who sought improvement in their fa-
cilities. Indeed, criminology professor and researcher Barbara Owen told the Com-
mission that corrections officials have asked her, “why don’t you call up some of
your friends and have them sue me?” Confronting Confinement, at 85. James
Gondles, the executive director of the American Correctional Association, explained
that litigation has led to increases in budgets and improvement in programs in cor-
rectional facilities, preventing the need for additional lawsuits. Ibid.

Unfortunately, the passage of the PLRA marked a decline in effective judicial
oversight. The PLRA unnecessarily constrains the judge’s role, limiting oversight
and accountability, and ignoring the judiciary’s demonstrated capacity and ability
to handle what are generally basic civil rights cases. While there may have been
a need to reduce illegitimate claims, the purported curative aspects of the PLRA
have led to a dangerous overdose, squeezing out legitimate claims and greatly di-
minishing judicial oversight. Data may indicate that prisoner lawsuits have been al-
most cut in half, but they do not demonstrate that frivolous claims have been prop-
erly vetted. If we assess whether a claim is meritorious based on its success then
the PLRA must be characterized as having failed because the proportion of success-
ful suits has declined since the PLRA was passed. Ibid. And with that we have also
seen an erosion of judicial oversight. The Commission found that between 1995 and
2000, states with little or no court-ordered regulation of prisons increased more than
130 percent, from 12 to 28 states. Ibid.

Reform of the PLRA need not open up the floodgates of prisoner litigation as some
fear. The amendments to the PLRA in H.R. 4109 reflect thoughtful modifications
that would permit and facilitate meritorious claims, and thus useful and effective
judicial oversight, without overburdening the courts. In addressing the PLRA last
year, the Supreme Court aptly characterized the task before you: “Our legal system

. remains committed to guaranteeing that prisoner claims of illegal conduct by
their custodians are fairly handled according to the law. The challenge lies in ensur-
ing that the flood of nonmeritorious claims does not submerge and effectively pre-
clude consideration of the allegations with merit.” Jones v. Bock, 127 S. Ct. 910, 915
(2007). I now turn to how H.R. 4109 meets this challenge and improves upon the
efforts of the PLRA.

Section 2 of H.R. 4109 eliminates the physical injury claim requirement for seek-
ing compensatory damages under the PLRA. Without this critical change to the law,
the PLRA bars an inmate from filing a federal civil rights action “for mental or emo-
tional injury suffered while in custody without a prior showing of physical injury.”
42 U.S.C. §1997(e). Serious abuse, of course, need not leave indelible physical
traces. Sexual assault is one of the most insidious examples that may not leave visi-
ble marks or scars, but assuredly causes harm and trauma. Other abuses also may
not cause physical injuries but do rise to the level of constitutional violations and
merit legal redress. These include denial of due process, horrific conditions of con-
finement, and denial of religious freedom and free speech rights.

Sections 7 and 8 of H.R. 4109 restore attorney fees for PLRA claims and eliminate
the filing fees for indigent prisoners. The PLRA is currently replete with provisions
creating disincentives and economic burdens, discouraging inmates from filing
claims, and deterring lawyers from representing inmates, even in meritorious cases.
It makes little sense to discourage lawyers’ involvement in prisoner cases if the pur-
ported goal of the PLRA is in part to improve the quality of claims. Indeed, counsel
may serve as a screening mechanism, vetting some claims raised by an inmate and
often presenting them more clearly than might the inmate.

Section 6 of H.R. 4109 removes provisions in the PLRA that permit federal courts
to issue consent decrees only if the correctional agencies acknowledge they had com-
mitted constitutional violations. 18 U.S.C. §3626 (a)i)(A), (c)(1). These provisions
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have undermined the settlement of cases because they struck at the very appeal of
settlement, which is avoidance of concession of liability. In my experience as both
a judge and as an arbitrator it strikes me as particularly odd to close off the options
of opposing parties. Keeping all alternatives on the table is the surest way to
achieve resolution of the conflict to the satisfaction of both sides. With the elimi-
nation of these requirements, federal courts will be more likely able to issue consent
decrees and undertake their agreed upon critical oversight function. Section 6 also
returns to the courts greater flexibility in managing their cases by providing them
the authority to extend time periods before parties may move for termination of pro-
spective relief. Currently defendant parties may move to terminate relief two years
after an order and then every year thereafter. This amendment will reduce pre-
mature re-litigation and economize judicial resources, trusting in the courts to over-
see their cases.

Section 3 of H.R. 4109 makes some much needed modification to the exhaustion
requirement. At present, and as interpreted by the Supreme Court as recently as
2006 in Woodford v. Ngo, 126 S. Ct. 2378 (2006), the PLRA bars a prisoner from
filing a claim in federal court unless the inmate has exhausted all administrative
remedies and grievance procedures provided by the correctional facility. Failure to
exhaust, which includes any procedural default such as failing to meet a two day
grievance deadline, results in the automatic dismissal of the case. Section 3 amends
the PLRA, providing that while an inmate must first present her claim for consider-
ation to prison officials, if a prisoner fails to so present and the federal court does
not find the claim to be frivolous or malicious, then the court shall stay the action
for up to 90 days and direct the prison officials to consider the claims through the
relevant procedures.

The amendment goes a long way toward curing the inequities that occur when
an otherwise valid claim is dismissed on the basis of technical violations, technical
processes that are often unfair and unclear to prisoners.

Consider, for example, the scenario Justice Stevens discusses in his dissent in
Woodford v. Ngo. An inmate who is raped by prison guards and suffers a serious
violation of his Eighth Amendment rights may be barred by the PLRA from bringing
such a claim if he fails to file a grievance within the narrow time requirements that
are often fifteen days, but in nine states span only two to five days. 126 S. Ct. 2401—
02.

Or consider the case of Balorck v. Reece, in which a prisoner was hospitalized dur-
ing the five-day period he had to file a grievance for failing to treat his heart condi-
tions. Discharged back to prison thirty days later, he was not permitted to file a
grievance by the Grievance Aide, and because he then failed to ask for an extension
of time to file as per prison policy, his claim was dismissed for non-exhaustion. 2007
WL 3120110 (W.D. Ky. Oct. 23, 2007).

Precluding an inmate who has suffered sexual assault from raising a legitimate
claim in federal court—who may have failed to meet the parsimonious time require-
ments of the state’s grievance system owing to a reasonable fear of retaliation or
immediate trauma—does not comport with the legislative intent of the PLRA. Nor
should hyper-technical adherence to wunfair grievance procedures that are
mischaracterized by prison staff prevent an injured inmate from filing his claim in
federal court. As Senator Orrin Hatch explained in introducing the legislation, “I do
not want to prevent inmates from raising legitimate claims.” 141 Cong. Rec. 27042
(Sept. 29, 1995) (quoted in Woodford, 126 S. Ct. 2401). Added co-sponsor Senator
Strom Thurmond, “[The PLRA] will allow meritorious claims to be filed, but gives
the judge broader discretion to prevent frivolous and malicious lawsuits filed by
prison inmates.” 141 Cong. Rec. 27044 (Sept. 29, 1995) (quoted in Woodford, 126 S.
Ct. 2401). The amendments in H.R. 4109 help realize that laudable goal of the spon-
sors of the PLRA. Some critics suggests that alleviating the exhaustion require-
ments will reward lazy inmates who fail to file timely grievances and will result in
stale claims. However, in my experience in both adjudicating and litigating prisoner
complaints, I rarely encountered an inmate who was loathe to complain and file a
grievance, barring fear of retaliation.

It deserves mentioning that the grievance procedures themselves must be im-
proved. It is neither sensible nor just to require that inmates exhaust procedures
that do not afford them legitimate means to remedy their complaints. The Woodford
v. Ngo decision left unaddressed “whether a prisoner’s failure to comply properly
with procedural requirements that do not provide a ‘meaningful opportunity for pris-
oners to raise meritorious grievances’ would bar the later filing of a suit in federal
court.” 126 S. Ct. at 2403 (Stevens, J., dissenting (quoting majority opinion)). At
least three justices made clear that they would likely consider such preclusion un-
constitutional. Id. at 2403-04. (Stevens was joined in dissent by Justices Souter and
Ginsburg). The PLRA should be amended to fulfill the constitutional requirement
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“that prisoners, like all citizens, have a reasonably adequate opportunity to raise
constitutional claims before impartial judges.” Id. at 2404 (citing Lewis v. Casey, 518
U.S. 343, 351 (1996)).

At a minimum, Congress should not apply the exhaustion requirement in in-
stances where the grievance procedures do not provide a meaningful opportunity to
raise meritorious grievances. Congress previously tethered exhaustion to fulfillment
of federal standards for grievance procedures. The predecessor to the PLRA, the
Civil Rights of Institutionalized Persons Act (CRIPA), limited application of the ex-
haustion rule to the existence of grievance procedures that met the standards set
by the Department of Justice. 42 U.S.C. §1997e(a)(2) (1994), amended by Prison
Litigation Reform Act of 1995 §803(d); 28 C.F.R. §§40.1-40.22. Our Commission
recommended a return to this link and a return to encouraging meaningful griev-
ance procedures.

The DOJ standards include simple but essential features such as written griev-
ance procedures available to all employees and inmates, 28 C.F.R. §40.3; assurance
of invoking grievance procedures regardless of discipline or classification to which
inmates may be subject, 28 C.F.R. §40.4; applicability to a broad range of com-
plaints, 28 C.F.R. §40.4; affording a reasonable range of remedies, 28 C.F.R. §40.6;
and a simple standard form for initiating grievances. States or subdivisions of the
states may apply to the Attorney General for certification of grievance procedures.
28 C.F.R. §40.11. An application for certification shall be denied in the event the
Attorney General finds the procedures do not comply with these standards or are
“no longer fair and effective.” 28 C.F.R. §40.16. These regulations also require the
Attorney General to notify the federal appellate and district courts of the certifi-
cation status of the grievance procedures. 28 C.F.R. §40.21. The legislative history
indicates the very purpose behind exhaustion under CRIPA was to “stimulate the
development and implementation of effective administrative mechanisms for the res-
olution of grievances in correctional . . . facilities.” H.R. Conf. Rep. No. 897, 96th
Cong. 2d Sess. 9 (1980). The PLRA turned that laudable goal on its head, making
exhaustion a blunt instrument barring even meritorious claims regardless of the in-
adequacy of the grievance procedures.

Also improperly included in the overbroad sweep of the PLRA are juvenile in-
mates. Happily, section 4 of H.R. 4109 seeks to rectify this morally unsound applica-
tion and exempts juveniles from the PLRA. Especially vulnerable to abuse in jails
and prisons, yet less mentally equipped than adults to maneuver administrative and
legal processes, it is especially galling to burden juveniles with the stringent time
and filing requirements of the PLRA. Moreover, I have not seen statistical evidence
that juveniles have filed excessive, frivolous lawsuits.

In conclusion, I unhesitatingly express my support for H.R. 4109. The bill takes
significant steps toward rectifying the overbroad and overly harsh provisions of the
PLRA that have denied inmates with meritorious claims their day in court. In addi-
tion, the bill reaffirms Congress’s faith in the Judiciary to resolve and improve con-
ditions and abuses in our Nation’s teeming jails and prisons.

As Justice Stevens observed in commenting on the PLRA, Congress has a “con-
stitutional duty ‘to respect the dignity of all persons,” even ‘those convicted of hei-
nous crimes.” Woodford v. Ngo, 126 S. Ct. at 2404 (Stevens, J., dissenting) (quoting
Roper v. Simmons, 543 U.S. 551, 560 (2005)). These amendments in H.R. 4109 go
a long way toward recognizing and fulfilling that duty. I thank the Chairman and
the members of the Committee for the opportunity to present this information to
you.

Mr. ScorT. Ms. Hart.

TESTIMONY OF SARAH V. HART, ASSISTANT DISTRICT ATTOR-
NEY, PHILADELPHIA DISTRICT ATTORNEY’S OFFICE, PHILA-
DELPHIA, PA

Ms. HART. Thank you very much, Mr. Chairman Scott, Ranking
Member Gohmert and Members of the Subcommittee. I greatly ap-
preciate the opportunity to testify here today.

H.R. 4109 proposes substantial amendments to the PLRA. Con-
gress, however, passed the PLRA to address three critical prob-
lems: First, to address frivolous inmate lawsuits that were costing
States millions of dollars, wasting correctional and judicial re-
sources; second, the problem of long-standing consent decrees that
governed over 39 of our State correctional systems; and third, fed-
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erally ordered prison population caps that required the mass re-
lease of dangerous prisoners.

In the 1970’s and 1980’s, many prisons entered consent decrees,
believing that they could help improve prison conditions. Consent
decrees permitted parties to craft sweeping injunctions that were
not limited by the traditional requirements governing Federal court
injunctions. Prison managers, however, ultimately found that these
consent decrees impaired their ability to manage prisons. Consent
decrees provisions that seemed wise when they were entered
proved to become outdated and counterproductive. New political
administrations were bound to the poor policy choices of prior ad-
ministrations.

Despite this, consent decrees were very, very difficult to change.
Congress heard from numerous witnesses who complained about
the adverse effects of long-standing injunctions and how hard they
were to change. Many of these consent decrees had far-reaching
operational and financial implications. Texas prisons, for example,
could not exceed 95 percent of their designed capacity. This re-
quired that they keep 7,500 empty beds and construct new prisons
and staff them.

These orders also had substantial public safety implications. For
9 years I served as the district attorney’s counsel opposing a prison
population cap that required the release of tens of thousands of
pretrial detainees over a several-year period. Philadelphia’s prior
mayor had agreed to a consent decree to settle a class action with-
out any trial, without any finding that there was a single constitu-
tional violation. He agreed to reduce the prison population, to re-
duce the budget by agreeing to mass prisoner releases.

Following the Federal prison cap order, the number of fugitives
in Philadelphia nearly tripled. Outstanding bench warrants sky-
rocketed from 18,000 to over 50,000. That is the equivalent of a
year’s worth of prosecutions in Philadelphia, a year’s worth of
crime victims with no justice. In one 18-month period, Philadelphia
rearrested for new crimes 9,732 defendants released by the Federal
court order. Their crimes included 79 murders, 959 robberies, over
2,200 drug-dealing cases, over 700 burglaries, 90 rapes, 14
kidnappings, over 1,000 assaults, and over 200 gun crimes.

This also included the murder of rookie police officer Daniel
Boyle, who was shot by a prisoner repeatedly released by the Fed-
eral prison cap. Daniel Boyle’s father testified repeatedly before
Congress, urging that they enact the PLRA to prevent other fami-
lies from facing what he had faced with the loss of his son. When
the new mayor came in, Ed Rendell, the first thing he did, his first
official act as mayor, was to file a motion to terminate that prison
population cap, but he was unable to do that based on the law as
it existed prior to the PLRA. Only after the PLRA passed was he
able to stop the Philadelphia prison cap.

H.R. 4109 proposes to eliminate the limits on consent decrees
that establish prison population caps or require the release of pris-
oners. It also would require limit consent decrees and injunctions.

Quite simply, if H.R. 4109 was the law today, the Philadelphia
prison cap could be reestablished as a Federal court injunction
without any trial showing a constitutional violation, and prosecu-



32

tors would be powerless to stop the entry of mass prisoner release
orders or have any meaningful way to stop those releases.

H.R. 4109 also would permit the kinds of sweeping decrees and
injunctions that the PLRA limited. These include ones that are not
narrowly tailored, injunctions that trump State laws. There are a
number of very essential requirements designed to limit the intru-
siveness of Federal court injunctions that would be eliminated by
this act.

H.R. 4109 also proposes to end the current requirement that a
prisoner exhaust administrative remedies before filing a Federal
lawsuit. The PLRA exhaustion requirement, however, does not stop
inmates from filing State lawsuits; rather, it takes the sensible ap-
proach that prisoners should first raise the claims with State offi-
cials before they go to a Federal court.

Correctional officials rely on inmate grievances to alert them to
problems arising in prisons. The current system allows corrections
managers to learn of serious problems in the prison, take prompt
action to stop them and remedy past problems. It also provides an
opportunity for alternative dispute resolution. Under the new pro-
posal, there would be no incentive for inmates to do this.

H.R. 4109 also would vastly increase the fees for State and local
taxpayers for prisoner lawyers. Under the PLRA, prisoners’ attor-
neys are entitled to substantial attorneys’ fees already. For exam-
ple, in Philadelphia, prisoners’ attorneys litigating just a prelimi-
nary injunction motion received $250,000. Other States have paid
out millions of dollars in fees under the PLRA. Prisoners’ attor-
neys, however, now want State and local taxpayers to pay them at
prevailing market rates. That means, in Philadelphia, up to $450
an hour. They also want to eliminate the proportionality require-
ment, and they also want to reinstate getting fees for related
claims, even when they are unsuccessful. Under current law, how-
ever, State and local prisoners already receive attorneys’ fees that
are vastly better than what wounded Iraq veterans get if they get
a medical malpractice claim. They are required to pay out 25 per-
cent of their judgment.

This Committee also heard recently from Debbie Smith over the
Debbie Smith DNA Act. If Debbie Smith filed a suit against her
rapist, she doesn’t get dime one for attorneys’ fees, and she doesn’t
get to go to Federal court.

The bottom line here is that State and local taxpayers are al-
ready paying substantial money for attorneys’ fees to litigate these
claims. The PLRA has put on some sensible limitations to that, but
it should not—we should not have State and local taxpayers under-
write and pay out attorneys’ fees that are vastly disproportionate
to what other plaintiffs get.

Thank you very much for the opportunity to speak here today.

Mr. Scort. Thank you.

[The prepared statement of Ms. Hart follows:]
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Thank you very much, Mr. Chairman Scott, Ranking Member Gohmert, and
members of the Subcommittee on Crime, Terrorism, and Homeland Security. Iam Sarah
Hart and I currently represent (and previously represented) the Philadelphia District
Attorney in prison litigation involving allegations of crowding in the Philadelphia jail
system. Ihave also served as the Chief Counsel for the Pennsylvania Department of
Corrections and as the Director of the National Institute of Justice of the United States
Department of Justice. T appreciate greatly the opportunity to testify before the
Subcommittee on H.R. 4109.

I. INTRODUCTION

H.R. 4109 proposes substantial amendments to the Prison Litigation Reform Act
(PLRA), a bipartisan Act that passed overwhelmingly over a decade ago. H.R. 4109’s
amendments, if enacted, would essentially return us to the legal landscape that existed
before the PLRA. Congress enacted the PLRA for good public policy reasons, and the
proposed sweeping changes are not warranted. I strongly urge this Subcommittee to not
support HR. 4109.

TI. WHY CONGRESS PASSED THE PLRA

Congress passed the PLRA over ten years ago for good reasons. In the 1990s, the
National Association of Attorneys General (NAAG) and the National District Attorneys
Association (NDAA) strongly urged Congress to address substantial problems with
prison litigation. NAAG estimated that frivolous inmate lawsuits cost more than $80
million each year. Taxpayers footed the hefty bill for corrections lawyers (to defend these
lawsuits), prison staff (to gather information to respond to the suits and transport the
offenders to the courthouse), court clerks (to process mountains of legal filings) and
judges (to rule on the claims). At that time, frivolous inmate lawsuits were swamping our
Federal courts, making it more difficult for the Federal courts to address other legitimate
claims.

At the same time, the attorneys general and prosecutors were especially
concerned about Federal court injunctions and consent decrees that required the release of
inmates or consumed substantial criminal justice resources. At the time the PLRA was
passed, thirty-nine state prison systems operated under some Federal court order or
injunction. Some of these orders had far-reaching operational and financial implications.
Texas prisons, for example, could not exceed 95% of their design capacity.” Given that

! See Overhauling the Nation's Prisons: Hearings Before the Senate Judiciary Committee,
104 Cong. (1995) (statement of John J. Dilulio, Professor of Politics and Public Affairs at
Princeton).

*See Ruiz v. Estelle, 161 F.3d 814, 825-27 (5th Cir. 1998) (describing prison capacity
limits contained in consent decrees that have the effect of requiring Texas to build more
prisons); Alberti v. Klevenhagen, 46 F.3d 1347, 1352 (5th Cir. 1995) (" After years of
litigation, in 1985, the State entered into a stipulation, requiring it to limit its prison
population to ninety-five percent of capacity.").
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Texas's prototypical prisons cost $46 million each to construct, the 95% population cap
had huge financial implications.

In the 1970s and 1980s, many prison systems entered consent decrees believing
that they would help improve prison conditions. These court agreements often settled
difficult and potentially embarrassing lawsuits at seemingly minimal financial costs.
Consent decrees also gave prison administrators leverage in the inevitable budget battles
with other government agencies.* Consent decrees also permitted parties to craft
sweeping injunctions that did not need to comply with the traditional limits on Federal
court injunctions.

Prison managers ultimately found that consent decrees impaired their ability to
manage prisons. Consent decree provisions that seemed wise years earlier soon became
outdated and counterproductive. Despite this, consent decrees were very difficult to
change. Prison managers no longer could re-evaluate and revise policies when the old
ones didn't work or when new information became available. Staff was disempowered,
and their ingenuity and initiative were stifled. Courts, lawyers, and court-appointed
special masters often had greater control than prison managers. Congress heard from
numerous witnesses who complained about the adverse effects of these longstanding
injunctions.”

? For example, prison administrators could resist budget cuts because they might suffer
large fines for any variety of consent decree violations. But many later learned that such
agreements could be incompatible with government fiscal restraint efforts. When, for
example, Philadelphia faced bankruptcy, City officials began prioritizing social work
services, in the event that future layoffs became necessary. They prioritized prison social
workers ahead of every other need---including the homeless, abused and neglected
children, crime victims, and AIDS patients---simply because a consent decree mandated
staffing levels. Later, a court fined Philadelphia $400,000 for violating that consent
decree because social workers failed to respond to inmate requests within 72 hours.
Mayor Edward Rendell’s chief of staff publicly criticized the fine levied against the
financially distressed city as being equivalent to "realigning the deck chairs" on the
sinking Titanic.

4 See Prison Reform: Enhancing the Effectiveness of Incarceration: Hearings on S. 3, S.
38, S.400, S. 866 & H.R. 667 Before the Committee on the Judiciary, United States
Senate, 104th Cong. 1st Sess. (1995) at pp. 26-32 (testimony of William P. Barr, former
Attorney General, United States Department of Justice); pp. 32-37 (testimony of Paul T.
Cappuccio, former Associate Deputy Attorney General, United States Department of
Justice); pp. 106-115 (testimony of O. Lane Cotter, Executive Director of the Department
of Corrections for the State of Utah); pp. 37-45 (testimony of John J. Dilulio, Professor of
Politics and Public Affairs, Princeton University); pp. 45-51(testimony of Lynne
Abraham, District Attorney of Philadelphia); pp. 54-60 (testimony of Michael Gadola,
Director, Office of Regulatory Reform, State of Michigan). See also pp. 51-52
(Resolution of December 3, 1994, National District Attorneys Association).



36

Prison administrators found it virtually impossible to end these counter-
productive decrees. Often, these consent agreements were entered by prior political
administrations and bound successor administrations to particular policy choices or
budget expenditures. The standards for decree modification and termination granted great
discretion to Federal judges to retain jurisdiction, sometimes for decades. Prison officials
were required to demonstrate that the goals of the consent decree had been “achieved,”
not simply that no prisoner was suffering a constitutional deprivation. Many
administrators became embroiled in difficult and costly litigation just to change minor
provisions of consent decrees.

Some jurisdictions became embroiled in contractual minutiae. New York City, for
example, had consent decrees so detailed that they even dictated the type of cleanser—
Boraxo—required to be used to clean the floors. When prison gangs started using jewelry
as gang identifiers, corrections officials couldn’t simply enact a new policy to limit gang
activity. They became bogged down in Federal litigation and negotiations about whether
they could limit the type of jewelry an inmate could wear. These types of issues—from
cleanser choices to inmate trinkets—were deemed worthy of protracted Federal Court
litigation.

A number of jurisdictions were especially concerned about Federal court orders
requiring the release of prisoners. For 9 years I served as the District Attorney’s counsel
opposing a prison population cap that required the release of tens of thousands of pretrial
detainees over several years. Philadelphia’s mayor had agreed to a consent decree to
settle a class action lawsuit without a trial. He agreed to reduce the prison population by
releasing “non-violent” offenders. Instead of individualized bail review, with
Philadelphia judges considering a criminal defendant's dangerousness to others or his risk
of flight, the Federal consent decree required a "charge-based" system of prison
admissions. Suspects charged with so-called "non-violent" crimes---including stalking,
car jacking, robbery with a baseball bat, burglary, drug dealing, vehicular homicide,
manslaughter, terroristic threats, and gun charges---were not subject to pretrial detention.

Following the implementation of prisoner releases under the Federal court order,
the number of fugitives in Philadelphia nearly tripled; outstanding bench warrants
skyrocketed from 18,000 to 50,000. In one 18-month period (from January 1993 to June
1994), Philadelphia rearrested for new crimes 9,732 defendants released by the Federal
court order. These crimes included 79 murders, 959 robberies, 2215 drug dealing cases,
701 burglaries, 2,748 thefts, 90 rapes, 14 kidnappings, 1,113 assaults, 264 gun crimes,
and 127 drunk driving cases. When the new mayor (Edward Rendell) took office, he
immediately attempted to terminate the consent decree. He was unable to do so under the
law that existed prior to the PLRA.’

* See Prison Reform: Enhancing the Effectiveness of Incarceration: Hearings on S. 3, S.
38, S.400, S. 866 & H.R. 667 Before the Committee on the Judiciary, United States
Senate, 104th Cong. 1st Sess. (1995) at pp. 45-5(testimony of Lynne Abraham, District
Attorney of Philadelphia); see also Ross Sandler & David Schoenbrod, Democracy by
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Based on these concerns, Congress passed the PLRA in 1996 with strong
bipartisan support and the support of the Clinton Administration.® The PLRA was later
amended in 1997.7 Together, these two laws form what is known as the PLRA.

Decree 183-192 (2003); Sarah B. Vandenbraak, Bail Humbug! Why Criminals Would
Rather Be In Philadelphia, Policy Review 73 (Summer 1995) (detailed description of the
impact of the Federal court injunctions).

¢ The PLRA began as various bills in the House and Senate. Tn the House, the provisions
regulating prospective relief in prison conditions litigation first appeared in H.R. 554, 104
Cong. (1995), which was introduced by Congressman Canady on January 18, 1995, and
referred to the Subcommittee on Crime of the House Judiciary Committee. The
Chairman of the Subcommittee on Crime of the House Judiciary Committee,
Congressman McCollum, then included them as Title ITI of HR. 667, 104 Cong. (1995)
(Title 11I), a broader bill on various aspects of incarceration that he introduced on January
25,1995, The House Committee on the Judiciary marked up H.R. 667 a week later and
sent it to the floor with an accompanying report, House Report No. 104-21 on H.R. 667,
104 Cong., 1st Sess. (Feb. 6, 1995) (Violent Criminal Incarceration Act of 1995, Title 11I)
(hereinafter "House Report 21"), which contains important commentary on the provisions
that ultimately became Section 802 of PLRA. The House passed HR. 667 on February
10, 1995, and sent it to the Senate.

In the Senate, S. 400, 104 Cong. (1995) introduced by Senator Hutchison on February 14,
1995, contains the same early version of the PLRA provisions on prospective relief as
HR. 554 and HR. 667. On July 27, 1995, shortly before the August recess, the Senate
held a hearing on various proposals relating to prison reform, including S. 400 and H.R.
667, chaired by Judiciary Committee Chairman Hatch and Senator Abraham. On
September 26, 1995, Senator Abraham introduced S. 1275, 104 Cong. (1995), co-
sponsored by Senators Hatch, Specter, Kyl, and Hutchison. The core provisions are
found in Section 2, which significantly modified prior versions of the prospective relief
provisions. The following day, Majority Leader Dole introduced S. 1279, 104 Cong.
(1995), cosponsored by Senator Hatch, Senator Abraham, the other Senate cosponsors of
S. 1275, and additional Senators, including Senator Gramm, the Chairman of the
Commerce-Justice-State Appropriations Subcommittee. S. 1279, 104 Cong. (1995) was a
broader bill on incarceration (more similar in scope to H.R. 667). Section 2 of S. 1279
consisted of the prospective relief provisions contained in S. 1275, with a few additional
modifications. On September 29, 1995, on the Senate floor, Senator Hatch then added
the text of S. 1279 as an amendment to H.R. 2076, 104 Cong. (1995) the annual
Commerce-Justice State appropriations bill, which had been reported to the floor by
Senator Gramm's Subcommittee. See Cong. Rec. §14,756-14,759 (daily ed. Sept. 29,
1995). The Senate passed H.R. 2076 that same day and requested a conference with the
House. The conference reported an agreed-upon version of the bill that retained the
PLRA provisions added by the Senate with a few changes not relevant to this case. See
HR. Conf. Rep. No. 104-378, 104th Cong., 1st Sess. (Dec 1, 1995) at pp. 166-67
(discussing purposes of the PLRA). Both Houses of Congress approved the conference
version of the bill, but the President vetoed it (with no reference to the PLRA provisions).
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III. THE PLRA

In passing the PLRA, Congress sought to address a variety of issues. In response
to concerns from state and local governments, the PLRA fashioned new rules to
discourage inmates from filing lawsuits that were frivolous or unlikely to succeed. It
imposed a partial filing fee system, which required inmates to pay full filing fees (usually
through an installment plan); granted Federal judges greater discretion to dismiss lawsuits
early in the litigation process; and established a "three-strikes" provision that barred
multiple meritless filings. The PLRA, however, carefully protected legitimate claims and
preserved the full power of the Federal courts to remedy constitutional violations. Since
its passage in 1996, the PLRA has substantially reduced the number of meritless inmate
lawsuits.

The PLRA also addressed substantial complaints from state and local officials
about intrusive Federal court lawsuits. The PLRA encourages inmates to file prison
grievances promptly with prison officials before filing a lawsuit, thereby alerting
corrections managers to problems that need to be addressed and allowing them to resolve
disputes before they turn into Federal lawsuits.

See Veto Message, Cong. Rec. H15,166-15,167 (daily ed. Dec. 19, 1995). A later
version of the Commerce-Justice-State appropriations bill, still containing the same
PLRA provisions, was then included in a final omnibus appropriations bill negotiated
with the White House that ultimately became law. See H.R. 104-537 (Conf. Rep. To
Accompany HR 3019) 104th Cong., 2d Sess., pp. 69 et seq. (April 25, 1996); Cong. Rec.
HR 1895-1898 (daily ed. March 7, 1996). House Report 104-537 provides that the
controlling portions of H.R. No. 104-378 "remain controlling and are incorporated herein
by reference."

7 Following the enactment of the PLRA, Congress became aware of some problems with
courts refusing to issue timely rulings on termination motions and attempts to expand the
powers of judges to continue old consent decrees for long periods of time even where
there were no current constitutional violations. The Senate Judiciary Committee was
especially concerned about positions taken by the Department of Justice in legal filings
and took the unusual step of holding a hearing to examine PLRA implementation
problems and possible solutions. See Implementation of the Prison Litigation Reform
Act: Hearings before the Senate and House Committees, 104 Cong. (1996). The 104th
Congress adjourned sine die the following week, so no further legislative action was
taken at that time. On the first day of the next session, Senator Hatch introduced S. 3, the
Omnibus Crime Control Act of 1997. Title IX of this legislation was designed to clarify
various provisions of the PLRA relating to the termination standard. Section 902(3)
proposed two amendments to the automatic stay language. Congress took no action on S.
3 itself. However, Members in both houses on the Judiciary and Appropriations
Committees obtained the inclusion of a modified version of the language of §902(3) of S.
3 in HR. 2267, the FY 1998 Commerce-State-Justice Appropriations Conference Report.
See Act of Nov. 26, 1997, Pub.L. No. 105-119, Title I, § 123(b), 111 Stat. 2471.
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The PLRA also addressed problems with sweeping consent decrees. The PLRA
makes clear that standards that apply to litigated Federal court injunctions also apply to
these injunctions entered by consent. The PLRA also provides a thoughtful system for
ending injunctions and consent decrees that are no longer necessary to prevent
constitutional violations. Under this system, injunctions more than 2 years old may
remain in effect if the parties are in agreement. However, if government officials want to
limit the injunction, they can ask a court to do so, and the prisoners would need to prove
why it should remain in effect. This system prevents federal injunctions against state
officials from remaining in effect longer than necessary.

The PLRA also established special rules for Federal court orders that would cap
prison populations and release prisoners. Because these orders are the most intrusive of
all and have such substantial public safety implications, the PLRA created additional
protections. Under the PLRA, these orders are a last resort remedy that can only be
entered by a three-judge panel.

IV. HOW H.R. 4109 WOULD CHANGE EXISTING LAW

In the next section, T address in detail how each section of H.R. 4109 would
change existing PLRA provisions. At this point, I will discuss some key provisions of
H.R. 4109.

A. Consent Decree/Injunctions

First and foremost, H.R. 4109 proposes to eliminate the limits on Federal court
injunctions and consent decrees. By the proposed changes to 18 U.S.C. § 3626, Federal
judges would now be free to enter the very types of injunctions that crippled corrections
systems for decades. These proposed amendments would allow judges to approve
injunctions or consent decrees that

1. were not necessary to correct constitutional violations;

2. were not narrowly drawn;

3. extended further than necessary; adversely affected public safety or the operation

of a criminal justice system; or

4. violated state or local law.

In addition, H.R. 4109 proposes to eliminate the limits on consent decrees that
establish prison population caps or require the release of prisoners. Quite simply, if HR.
4109 was the law today, the Philadelphia prison cap could be reestablished as a Federal
court injunction without any trial showing any constitutional violation. And, as
prosecutors, we would be powerless to stop the entry of mass prisoner release Federal
injunctions that trump state court sentences or pretrial detention orders.

H.R. 4109 would also return us to the time when it was virtually impossible to
end longstanding Federal injunctions that were no longer necessary to remedy
Constitutional violations. Quite simply, a Federal court injunction of a state official’s
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action should be an extraordinary event undertaken when it is essential to preserve the
constitutional rights of prisoners. The PLRA supported that important public goal while
carefully preserving the power of Federal courts to stop constitutional violations. Under
the proposed changes in H.R. 4109, those sensible limits needed to ensure public safety,
allow corrections managers to run prisons and save taxpayer dollars would be ended.

B. Exhaustion of Administrative Grievances

H.R. 4109 also proposes to end the current requirement that a prisoner exhaust
administrative grievances before filing a Federal lawsuit. The PLRA exhaustion
provision does not prohibit inmates from filing state lawsuits. Rather, it takes the sensible
approach that prisoners should first raise their complaints with the correctional system
before resorting to the Federal courts.

The HR. 4109 proposal—to allow inmates to file Federal lawsuits first and then stay
the suit while they file grievances—is bad public policy. State and local correctional
officials rely on inmate grievances to alert them to problems arising in prisons. The
current system allows corrections managers to learn of serious problems in the prison,
take prompt action to stop them, and remedy past problems. It also provides an
opportunity for alternative dispute resolution. Under the new proposal, there is no
incentive for inmates to file grievances promptly.

Congress could, however, provide clarification to the courts about how to resolve
exhaustion issues. The Supreme Court in Jones v. Bock, 127 S.Ct. 910 (2007),
determined that exhaustion of administrative remedies is an affirmative defense in prison
conditions litigation. Often this affirmative defense raises factual issues (e.g., whether the
prisoner actually filed a grievance or whether the prisoner exhausted the appeal process
within the grievance system). However, the exhaustion requirement was designed to
provide a gate-keeping function where prisoners could not file Federal court actions
unless they first had exhausted their administrative grievances. With the Jones decision,
the courts lack direction about who should resolve factual issues involving exhaustion
(the judge or the jury) or at what stage they should be resolved (pretrial or at trial).
Currently, exhaustion issues are not resolved at the pretrial screening.

‘Where inmates have not exhausted administrative remedies, or there is a material
issue of fact involving exhaustion, the interests of judicial economy would be better
served if Congress clearly empowered the Federal judge to resolve this issue early on in
the litigation. The judge could, if necessary, permit limited discovery on the exhaustion
question and serve as the factfinder on issues such as whether the prisoner filed a
grievance or whether the grievance procedure was actually available to the prisoner.

C. Attorneys Fees

Under current law, prisoners’ attorneys are entitled to substantial attorneys fees.
For example, in Philadelphia, prisoners’ attorneys received $250,000 for litigating a



41

preliminary injunction. Other states have paid out millions of dollars in attorneys fees
under the PLRA.

Prisoner attorneys now want more through the proposed amendments in HR.
4109. They want state and local taxpayers to pay them at prevailing market rates (which
in Philadelphia can be $450 per hour), to receive fees that are vastly disproportionate to
the relief obtained, and to obtain fees for litigating unsuccessful claims (simply by
showing that they are “related” to successful claims).

Even under current law, attorney for prisoners are paid at rates vastly more
beneficial than the rates paid to persons suing the Federal government (including Iraq
veterans with legitimate claims of medical malpractice or prisoners in federal prisons).
For most victims of crime, there are no attorneys fees paid when they sue the person who
committed criminal acts against them. Rather, like other plaintiffs in civil actions, the
system of contingent fees requires the plaintiff to pay a share of the monetary damages or
settlement to their lawyer. Given the normal system of attorneys fees for other plaintiffs,
it makes no sense to require state and local taxpayers to pay for such disproportionately
favorable attorneys fees.

V. H.R. 4109: SECTION-BY-SECTION ANALYSIS
SEC. 1. Title

o Self-explanatory.
SEC. 2. (Physical Injury)

» Summary: This section would seek to eliminate two provisions relating to the
“physical injury” requirement. First, subsection (b) would amend the Federal
Tort Claims Act (28 U.S.C. § 1346(b)) to remove the current limits on claims
for emotional or mental injuries by federal prisoners. In addition, subsection
(a) would eliminate the PLRA provision that extended the Federal Tort
Claims Act limitation to all prisoner lawsuits. (28 U.S.C. §1346, as it would
be amended by H.R. 4109(2), is set forth in the attached appendix.)

e Analysis: The Federal Tort Claims Act has long had a limitation on prisoner
claims for emotional or mental injuries. The proposed amendments in Section
2 would eliminate this Federal Tort Claims provision® and matching PLRA

$ H.R. 4109 (2) (b) would amend the Federal Tort Claims Act, 28 U.S.C. § 1346, by
striking subsection (b)}(2), which contains the following:
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provision for all prisoner lawsuits.” These provisions were designed to shield
prison officials from insubstantial claims. Courts, for the most part, have
interpreted these provisions simply to bar de minimus claims. Prisoner
advocates have argued, however, that the provisions would bar claims for
sexual assaults and religious/First Amendment claims.

Despite prisoner advocates’ claims, Federal appellate courts consistently hold
that forcible sexual assaults include a “physical injury” and are not barred
under this section.'® Despite this clear weight of authority, some unpublished
district court opinions have found such claims to be barred by the physical
injury requirement. "’

SEC. 3 (Administrative Remedies)

e Summary: Section 3 would eliminate the current PLRA requirement that a
prisoner exhaust available administrative remedies before filing suit in Federal
court. Section 3 would instead allow prisoners to file Federal lawsuits first, then
stay the action to pursue administrative remedies.

12 See. e.g., Liner v. Goord, 196 F.3d 132, 135 (2d. Cir 1999) (alleged sexual assault not
barred by physical injury requirement of 1997¢(e)); Styles v. McGinnis, 28 Fed. Appx.
362 (6th Cir. 2001) (claim arising out of an allegedly involuntary rectal exam was not
barred by 1997¢(e)), Williams v. Prudden, 67 Fed. Appx. 976 (8th Cir. 2003) (civil
rights complaint based on alleged sexual assault of female prisoner by corrections officer
not barred by 1997e(e)); see also, Kemner v. Hemphill, 199 F. Supp. 2d 1264 (N.D. Fla.
2002) (complaint alleging two-hour sexual assault by another prisoner not barred by
1997e(e)).

Y Compare Smith v. Shady, No. 3:CV-05-2663, 2006 U.S. Dist. LEXIS 24754, *5-6,
2006 WL 314514 at *2 (M.D. Pa. Feb. 9, 2006) (holding that allegation that female
officer grabbed the prisoner’s penis and held it in her hand was de minimus under §
1997e(e)) with Hancock v. Payne, Civil Action No. 1:03¢v671, 2006 U.S. LEXIS 1648,
2006 WL 21751 (S.D. Miss. Jan. 4, 2006) (at summary judgment stage, where prisoners
failed to support complaint allegations that raised claims of consensual conduct and
sexual assaults, court found that plaintiffs had failed to adequately demonstrate a genuine
issue of material fact as to a physical injury).
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e Analysis:

o Current law: The current PLRA provision, found in the Civil Rights for
Institutionalized Persons Act (CRIPA) at 42 U.S.C. § 1997e, requires inmates
to file administrative grievances before filing a Federal lawsuit. This
provision was enacted in 1996 because Congress believed that the prior
CRIPA exhaustion provisions were ineffectual.

The exhaustion requirement is strongly supported by corrections officials and
government lawyers who defend prisoner lawsuits. By strengthening the
grievance requirement, prison managers are more likely to be promptly alerted
to problems arising in the prison, able to take immediate action to prevent
similar harms to other inmates, and able to mitigate harms to the inmate who
raised the issue in the grievance. This provision was also designed to promote
dispute resolution without the need for a Federal lawsuit.

With this exhaustion requirement, Congress also struck a balance between the
need to encourage prompt notice to prison officials and the inmate’s ability to
file meritorious claims. For example, where administrative grievances are not
“available” to the individual inmate, there is no exhaustion requirement. (The
Federal courts have interpreted this “availability” requirement very favorably
for inmates.)'? Additionally, inmates who do not comply with exhaustion
requirements are still permitted to file state court actions.

o Proposed Amendment: Under the proposed amendment, an inmate would
not need to exhaust grievances before filing in Federal court. Rather, the
inmate could first file the complaint, and then the civil action could be stayed
for up to 90 days in order to allow the prisoner to pursue administrative
grievances. However, there would be no stay if the prisoner was “in danger of
immediate harm.”"?

12 See detailed analysis and cases cited in John Boston, The Legal Aid Society,
Prisoners’ Rights Project, The Prison Litigation Reform Act 108-125 (February 27, 2006),
available at http.//'www.law.yale.edu/documents/pdf/Boston PLRA Treatise.pdf
(extensive analysis and case citations relating to whether remedies are “available” under
the PLRA).

3 Specifically, Section 3 would amend 42 U.S.C. § 1997e as follows:

42 U.S.C. § 1997e. Suits by prisoners

10
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o Concerns: Correctional managers believe that the proposed amendment
would effectively eliminate the prison management benefits of prompt inmate
grievances (dispute resolution, prevention of future harms, and mitigation of
harms). In other words, the proposed amendments would encourage prisoners
to complain first to the Federal courts before they make any attempt to alert
prison managers to the purported problems or attempt to resolve the matter
promptly without litigation. Opponents of this amendment also cite to (1)
opinions that hold that where grievances are not “available” to a prisoner
because of the actions of correctional officials, the PLRA limit does not
apply;"* (2) grievance procedures that contain explicit provisions barring staff

(a) Administrative Remedies-
(1) PRESENTATION- No claim with respect to prison conditions under

section 1979 of the Revised statutes (42 U.S.C. 1983), or any other Federal law
by a prisoner confined in any jail. prison, or other correctional facility shall be
adjudicated except under section 1915A(b) of title 28, United States Code, until
the claim has been presented for consideration to officials of the facility in which
the claim arose. Such presentation satisfies the requirement of this paragraph if'it
provides prison officials of the facility in which the claim arose with reasonable
notice of the prisoner's claim, and if it occurs within the generally applicable

limitations period for filing suit.
(2) STAY- If a claim included in a complaint has not been presented as

required by paragraph (1), and the court does not dismiss the claim under section
1915A(b) of title 28, United States Code, the court shall stay the action for a
period not to exceed 90 days and shall direct prison officials to consider the
relevant claim or ¢laims through such administrative process as they deem
appropriate. However, the court shall not stay the action if the court determines
that the prisoner is in danger of immediate harm.

(3) PROCEEDING- Upon the expiration of the stay under paragraph (2)
the court shall proceed with the action except to the extent the court is notified by
the parties that it has been resolved.

' See, e.g., Hemphill v. New York, 380 F.3d 680 (2d Cir. 2004) (threat of criminal
charges made grievances unavailable); Brown v. Croak, 312 F.3d 109, 112-13 (3d. Cir.
2002) (holding that grievance system was “unavailable” to prisoner if (as alleged)
security officials told the plaintiff to wait for the completion of the investigation before
grieving, and then never informed him of its completion); Dole v. Chandler, 438 F.3d
804 (7™ Cir. 2006) (holding that “[p]rison officials may not take unfair advantage of the
exhaustion requirement” and that “ remedy becomes "unavailable" if prison employees
do not respond to a properly filed grievance or otherwise use affirmative misconduct to
prevent a prisoner from exhausting”); Miller v. Norris, 247 F.3d 736, 740 (8" Cir. 2001)
(“We believe that a remedy that prison officials prevent a prisoner from “utiliz[ing]” is
not an ‘available’ remedy under § 1997e(a)...”); Miller v. Tanner, 196 F.3d 1190 (1 "

11
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from retaliation; (3) the independent “retaliation” claims that arise for such
retaliator conduct;'” and (4) the prisoner’s right to pursue claims in state
courts even when they have not complied with the grievance requirement.

SEC. 4. (Juveniles)

¢ Summary: The amendments in Section 4 would eliminate the following for persons
under the age of 18: (1) limits on injunction orders and consent decrees (including
release orders); (2) in forma pauperis filings; (3) the requirement to exhaust
administrative grievances; (4) judicial screening of complaints, (5) video-
conferencing technology for hearings, and (6) attorney fee limits. Most of these
issues are the subject of other proposed amendments in HR 4109. Section 4 contains
separate amendments that would completely exclude persons under the age of 18.

¢ Analysis:
o Section 4(a): Section 4(a) proposes to amend definitional provisions to
remove persons under the age of 18 from the PLRA limits on injunctions and
consent decrees.'® Currently, 18 U.S.C. § 3626 contains very specific

Cir. 1999) (holding that grievance decisions that stated it was non-appealable need not be
appealed).

'S Prisoners can file civil rights actions commonly known as “retaliation claims” when
they are subject to retaliation for the filing of an administrative grievance. The basic law
on retaliation is found in the Supreme Court's decision in Mount Healthy City Bd. of
Education v. Doyle, 429 U.S. 274, 287 (1977) (discussing general elements of a
retaliation claim---protected conduct by plaintiff, adverse action by defendant, and
causation). The Federal courts have repeatedly held that the filing of a grievance is
conduct the First Amendment protects and that retaliation against an inmate for filing a
grievance is a clear basis for a separate civil rights action. See, e.g., Mitchell v. Horn, 318
F.3d 523 (3d. Cir. 2003) (allegation that false disciplinary charges were filed to retaliate
for the filing of complaints against the officer states a First Amendment claim); Siggers-
El v. Barlow, 412 F.3d 693 (6th Cir. 2005) (retaliation claim sustained where prisoner
alleged he was punished for filing a complaint).

'6 These definitional provisions are found in 18 U.S.C. § 3626 and would be amended as
follows:

(g) Definitions. As used in this section--
& %k ok ok ok

(3) the term "prisoner" means any person subject to incarceration, detention, or
admission to any facility who is accused of, convicted of, sentenced for, e
adjudicated-delingquent-for; violations of criminal law or the terms and conditions
of parole, probation, pretrial release, or diversionary program;

(4) the term "prisoner release order" includes any order, including a temporary
restraining order or preliminary injunctive relief] that has the purpose or effect of

12
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provisions relating to prisoner release orders (they can be entered only by a
three-judge panel as a last-resort remedy following a finding of a
constitutional violation for overcrowding). The amendment proposed by
Section 4(a) would remove persons under the age of 18 from these provisions.
Thus, there would be no statutory limits on Federal release orders for persons
under the age of 18 who were convicted as adults for the crime of murder.
(Additional limits on this section are proposed in Section 6 of HR 4109 and
will be discussed later.)

Eliminating juveniles from the PLRA prisoner release limits is very
problematic. Congress had good reasons to apply the limits on injunctions,
consent decrees, and release orders to institutional lawsuits involving facilities
for juvenile delinquents and juvenile convicted on adult criminal charges.
Given the serious crime issues involving persons under the age of 18,
Congress should act very cautiously before returning us to time when civil
rights injunctions and consent decrees required the release of juvenile
offenders.

In Philadelphia, for example, there was a 1978 consent decree limiting the
capacity of the City’s only secure juvenile detention facility. By 1990, that
consent decree had been amended three times and contained provisions
identical to the prisoner release orders described supra at p.4. See Santiago v.
City of Philadelphia, CA No. 74-2587, 1990 U.S. Dist. LEXIS 4308 (E.D. Pa.
April 4, 1990). Under this decree involving the Youth Study Center,
Philadelphia was barred from holding certain juveniles in secure detention, no
matter how many crimes they committed or how many times they had escaped
from non-secure community placements. One juvenile, for example, was
repeatedly released under this consent decree despite numerous arrests for car
thefts and escapes from non-secure detention facilities. He was held in secure
detention only after he stole another car, fled from police, and crashed. He
killed a widower with 9 children and a young girl, and made her sister a
paraplegic.'”

reducing or limiting the prison population, or that directs the release from or
nonadmission of prisoners to a prison;
(5) the term "prison" means any Federal, State, or local facility that incarcerates
or detains prisoners juveniles-oradults-accused-ofconvicted-ofsentencedfor-or
S . corviokati . :
(h) Exclusion of Child Prisoners—This section does not apply with respect to a
prisoners who has not attained the age of 18 years.

Y7 See Boy in Fatal Joyride Had 13 Prior Arrests/Walked Away from City Detention
Facilities, Philadelphia Daily News, October 26, 1988, p. 4.
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o Section 4(b): This subsection would amend CRIPA (Civil Rights of
Institutionalized Persons Act) to remove persons under the age of 18 from the
provisions contained in 42 U.S.C. § 1997e. These provisions relate to the
exhaustion of administrative grievances, the judicial screening provisions, the
use of video-conferencing for hearings, and attorneys fees. This exclusion of
persons under the age of 18 would be accomplished by amending the current
definition of “prisoner” in 1997e(h)'® and by adding a new exclusion
subsection (i).'* (These amendments, and the other proposed amendments to
42 U.S.C. § 1997¢, are in the attached appendix.) Again, the proposed
provisions would apply to persons under the age of 18 who have been tried
and convicted for adult charges.

Proponents of the amendments, while seeking amendments to the overall
exhaustion provisions, are focusing on whether it is fair to require juveniles to
exhaust complex administrative grievances. They have argued that because
juveniles lack the capacity to contract, it seems unreasonable to expect them
to file written documents that can limit their future legal options. The focus
seems to be on sexual assault cases. Notably, many states have been
expanding the legal rights for juvenile sexual assault victims through changes
to statutes of limitations (criminal and civil) and have imposed additional
reporting requirements for when persons in positions of trust suspect abuse.

So far, however, proponents have not raised significant justifications for the
screening and video-conferencing provisions. Their arguments concerning the
attorneys fees limits have been raised as to all inmates and do not appear to
have additional specific issues particular to juveniles.

Opponents to the amendments appear more focused on the attorneys fee limits
as there have been historic concerns about whether the attorneys fee
provisions provide economic incentives for sweeping institutional litigation
that does not focus on the narrow constitutional issues. These concerns have
applied to institutional class actions involving adult and juvenile facilities.

'8 42 U.8.C. §1997¢(h) would be amended as follows:

(h) As used in this section, the term "prisoner" means any person _who has
attained the age of 18 years incarcerated or detained in any facility who is
accused of, convicted of, sentenced for, eradfudicated-delinquentfor; violations

of criminal law or the terms and conditions of parole, probation, pretrial release,
or diversionary program.

1 The new subsection, 42 U.S.C. §1997e(i) would read as follows:

(i) Exclusion of Child Prisoners- This section does not apply with respect to a
prisoner who has not attained the age of [8 years.

14
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o Section 4(c): This subsection would amend the prisoner in forma pauperis
provisions in 28 U.S.C. §§ 1915 and 1915A to remove persons under the age
of 18. The § 1915 provisions concem notice to the court concerning money in
the prisoner’s account and installment payments. The amendments to §
1915A would exclude persons under the age of 18 from dismissal of
complaints that are frivolous, malicious, or fail to state a claim. % The
amendments in this subsection would thus prevent application of any of these
provisions to persons under the age of 18 even if they have been convicted as
adults or have been emancipated.

S. (In Forma Pauperis (“IFP”) “three-strikes” provision)

Summary: This section involves whether prisoners who have filed three or more
meritless lawsuits must pay full filing fees before filing Federal lawsuits. The
provision at issue is commonly known as the “three-strikes” provision.

Current Law: Current IFP “installment” provisions allow prisoners to file
Federal lawsuits without paying the filing fee up front but rather to make
installment payments. This installment payment right is limited, however, by a
“three-strikes” provision. This provision does not permit the installment payment
system if a prisoner has previously filed three or more meritless lawsuits, unless
he is in imminent danger of serious bodily injury. For prisoners who have “three-
strikes” and do not meet the imminent danger requirement, they must pay the full
filing fee before filing a Federal lawsuit.

Proposed Change: Section 5 would change the current “three-strikes™ provision
in two ways. First, it would limit the three-strikes to those lawsuits the prisoner
filed in the preceding 5 years. Second, it would limit the types of strikes---
repeated meritless lawsuits would not count as “strikes” unless the government
proved that they arose to the level of “frivolous” or “malicious” actions.”'

% HR. 4109 (4)(c) would amend the sections defining “prisoner” with the identical
language. These amendments the 28 U.S.C. § 1915(h) and 1915A(c) would be as follows:

As used in this section, the term "prisoner" means any person who has attained
the age of 18 years incarcerated or detained in any facility who is accused of,
convicted of, sentenced for, eradjudicated-delinquentfor. violations of criminal
law or the terms and conditions of parole, probation, pretrial release, or
diversionary program.

2L Specifically, H.R. 4109 (5) would amend 28 U.S.C. § 1915(g) as follows:

(g) In no event shall a prisoner bring a civil action or appeal a judgment in a civil
action or proceeding under this section if the prisoner has, on 3 or more prior
occasions within the preceding 5 years, while incarcerated or detained in any

15
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Analysis: Caselaw is clear that prisoners do not have a constitutional right to be
excused from paying filing fees prior to filing lawsuits ** Congress thus has great
leeway in making policy choices about when 1FP status should be granted to
prisoners. Congress has already limited the “three-strikes” in the following ways:
(1) they don’t bar lawsuits, they just require prisoners to pay the full fee before
they file; (2) they don’t apply to state actions; and (3) they don’t apply to claims
where the prisoner is in imminent danger of serious bodily injury.

Concerns: The three-strike standard rather than the time limit issue raises the
greatest concerns. The proposed amendment would return to the “frivolous”™ or
“malicious” standard which was ineffective in reducing meritless lawsuits. It
remains important to discourage meritless lawsuits and to encourage prisoners to
be careful about the lawsuits they file. State and local governments face
significant financial costs in responding to meritless lawsuits. At the same time,
inundating the Federal courts with meritless lawsuits makes it more difficult for
the courts to address prisoner claims that actually have merit.

SEC. 6. (Federal Injunctions)

Summary: This section would substantially amend 18 U.S.C. § 3626 and eliminate
the major provisions of the Prison Litigation Reform Act (PLRA). Specifically, this
section would amend the current limits on Federal court injunctions and consent
decrees in prison cases. Specifically, these amendments would:

o eliminate the provisions limiting federal court injunctions and consent decrees
to the least intrusive remedies upon consideration of any adverse impact on
public safety and the criminal justice system;

o eliminate the comity provisions that limit the circumstances when state laws
may be violated or state checks and balances circumvented,

o significantly change the circumstances under which government officials can
terminate consent decrees; and

o eliminate the automatic stay provisions applicable to government-filed
termination motions.

Subsection Analysis:

o Section 6(1) (limits on injunctions and consent decrees): This subsection

would eliminate the PLRA provisions designed to minimize adverse effects of

facility, brought an action or appeal in a court of the United States that was
dismissed on the grounds that it is frivolous or malicious malictousorfailsto

state-a-elaim-upon-whichrelief-may-be-granted, unless the prisoner is under

imminent danger of serious physical injury.

2 See, e.g., Wilson v. Yaklich, 148 F.3d 596 (6™ Cir. 1998) (rejecting numerous
constitutional challenges to the PLRA in forma pauperis provisions for prisoners).

16
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Federal injunctions that aren’t necessary to remedy the constitutional
violation. Under 18 U.S.C. § 3626(a)(1)(A), a Federal court must tailor the
injunction to ensure that it extends no further than necessary to correct the
constitutional violation. In making this determination, the court must
specifically consider the potential impact on the criminal justice system or
public safety. Under 18 U.S.C. § 3626(a)(1)(B), a Federal court cannot
require state government officials to violate state law unless there is no other
way to remedy the constitutional violation. The proposed amendments in
H.R. 4109 § 6(1) would eliminate these sections in their entirety.?

State and local officials oppose these amendments because they would return
us to the pre-PLRA world of incredibly complex injunctions and consent
decrees that exceed the minimum of court interference necessary to fix the
constitutional problem. These types of injunctions (which would be very
difficult to modify or terminate given the additional amendments in Section
6(3)) previously resulted in extensive court litigation over non-constitutional
issues.** From a policy point of view, it is difficult to justify the burdens
caused by such a system on the Federal courts, state and local officials, and
taxpayers. Rather, it is better to continue with the current PLRA system of
requiring that extra-constitutional provisions be contained in a “private
settlement agreement” enforceable through arbitration, the use of monitors, or
state courts. See 18 U.S.C. §§ 3626(c)(2).

» §3626. Appropriate remedies with respect to prison conditions

(a) Requirements for relief.
(1) Prospective relief.

2 See legislative history to the PLRA and hearing testimony discussed supra.
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o Subsection 6(2) (preliminary injunctions): This subsection would amend
the provisions relating to preliminary injunctions.” Although it retains the
limits designed to prevent overly intrusive preliminary injunctions, it
eliminates provisions that allow Federal court injunctions to trump state laws
(even when those provisions are not the only way to prevent the constitutional
violation requiring the preliminary injunction). In addition, it eliminates the
90-day limit on preliminary injunctions. (Current law permits the 90-day
injunction to continue if made final. Additionally, courts will often extend the
preliminary injunction if new evidence is available.)

This 90-day PLRA provision was originally created because many
jurisdictions had preliminary injunctions remain in effect for years without the
plaintiffs seeking a final injunction hearing. Officials saw this as problematic
because preliminary injunctions could be based on hearsay evidence and are
usually entered before full discovery.*

While proponents of these amendments have argued that the 90-day time
period is too short to allow for a full trial in institutional litigation, they have
failed to account for Federal court orders that have extended or granted
preliminary injunctions. To my knowledge, no one has pointed to any
constitutional violations that have resulted from the expiration of a
preliminary injunction.

2 HR. 4901 §(6)(2) would amend 18 U.S.C. § 3636(2) as follows:

(2) Preliminary injunctive relief. In any civil action with respect to prison
conditions, to the extent otherwise authorized by law, the court may enter a
temporary restraining order or an order for preliminary injunctive relief.
Preliminary injunctive relief must be narrowly drawn, extend no further than
necessary to correct the harm the court finds requires preliminary relief, and be
the least intrusive means necessary to correct that harm. The court shall give
substantial weight to any adverse impact on public safety or the operation of a
criminal justice system caused by the preliminary relief and-shall respeet-the
prineiples-of comityseteutinparasraph-(HB} in tailoring any preliminary relief.
CF imnctiverelief shal . . .

% For example, Pennsylvania was subject to a preliminary injunction relating to
tuberculosis treatment that lasted almost 4 years. See Austin v. Pennsylvania Dep’t. of
Corrections, 876 F. Supp 1437, 1445-46 (E.D. Pa. 1995) (describing preliminary
injunction in effect from 1992). This preliminary injunction ended in 1996 after the
passage of the PLRA.

18
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o Subsections 6(3), 6(4), 6(5), & 6(6) (termination of injunctions/consent
decrees): These subsections would amend the PLRA provisions relating to
the termination of injunctions. Subsection 6(3) would change the termination
standards,”” while subsection 6(4) would allow courts entering injunctions and
consent decrees to, on their own, limit the future time period when a
defendant could seek to terminate the order.® Subsection 6(5) strikes the
existing termination standard that would be replaced by the subsection 6(3)
amendments.” Subsection 6(6) likewise would strike a reference to the
provisions eliminated by subsection 6(4).”"

*"H.R. 4901(6)(3) would amend 18 U.S.C. § 3626(b) as follows:

(b) Termination of relief.
(1) Termination of prospective relief.

(A) In any civil action with respect to prison conditions in which
prospective relief is ordered, such relief shall be terminable upon the
motion of any party or intervener if that party demonstrates that it has
eliminated the violation of the Federal right that gave rise to the
prospective relief and that the violation is reasonably unlikely to recur--

(i) 2 years after the date the court granted or approved the
prospective relief;

(i) 1 year after the date the court has entered an order denying
termination of prospective relief under this paragraph; or

(iii) in the case of an order issued on or before the date of enactment
of the Prison Litigation Reform Act [enacted April 26, 1996], 2 years after
such date of enactment.

% HR. 4901(6)(4) would amend 18 U.S.C. § 3626(b)(1)(B) as follows:

(B) Nothing in this section shall prevent the parties from agreeing to terminate or
modify relief before the relief is terminated under subparagraph (A). Nothing in
this section shall prevent the court from extending any of the periods set out in
subparagraph (A), if the court finds, at the time of granting or approval of the
prospective relief, that correcting the violation will take longer that those time

periods.

» HR. 4901(6)(5) would amend 18 U.S.C. § 3626(b)(2)-(3) as follows:




53

Under current law, an injunction issued to remedy a constitutional violation
can be terminated after 2 years if (1) the defendant files a termination motion,
and (2) the plaintiff fails to demonstrate that there are current constitutional
violations that require the injunction. Defendants are also entitled to
immediate termination of improperly entered injunctions based on this same
standard. The proposed amendment in 6(3) would change the termination
standard.

This proposed change in standard is problematic for a number of reasons.
First, it places the burden on the defendant to show that no current
constitutional violations exist and that they won’t occur in the future. This is
contrary to our Federal scheme of government. The Constitution presumes
that state officials should run their prisons unless a Federal court removes this
power to prevent a constitutional violation. The state’s power to run its own
prisons should not be removed when there are no existing constitutional
violations but prison officials can’t meet the impossible burden proving what
will happen in the future.

The proposed amendments to the termination standard would be even more
problematic in the consent decree context where (under the HR. 4109
standards) there would be no required finding of a constitutional violation.
Thus, there could be litigation years after the fact about what exactly “gave
rise to” the consent order and whether those circumstances arose to the level
of a constitutional violation.

The amendments contained in subsection 6(4) eliminate the current
termination standards that preclude a court from terminating an injunction or
consent decree if the order remains necessary to correct a current and ongoing
violation of a Federal right. They also eliminate the requirement that the
courts tailor old injunctions to keep only those provisions that address the
Federal violation.

39 H.R. 4901(6)(6) would amend 18 U.S.C. § 3626(b)(4) as follows:

(4) Termination or modification of relief. Nothing in this section shall prevent
any party or intervener from seeking modification or termination before the relief
is terminable under paragraph (1) es2), to the extent that modification or
termination would otherwise be legally permissible.
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e Subsection 6(7) (consent decrees): The proposed amendments here would
strike the PLRA provision that specifies that consent decrees must meet the
injunction standards set forth in 28 U.S.C. § 3626(a).>!

This provision, combined with other PLRA provisions, was considered
essential by PLRA supporters to limit the broad sweeping decrees that had
been entered on consent and that remained in effect for decades. At the time
of the PLRA’s passage, there were many examples of current prison
administrators burdened by long-standing, detailed consent decrees that
required them to follow costly non-constitutional mandates, abide by out-date
security practices, and engage in policies that were a threat to the public,
inmates and staff.

This amendment is not needed since the PLRA explicitly permits parties to
enter into “private settlement agreements.” These private settlement
agreements can be enforced through state law or through an enforcement
mechanism chosen by the parties (such as arbitration or through the use of a
monitor). The only thing that private settlement agreements do not permit is
for the parties to agree that a Federal court should enforce contractual
provisions that exceed constitutional requirements. Given the current crowded
Federal court dockets, there is no important Federal interest served by having
Federal courts in the business of enforcing non-constitutional contracts.

e Subsection 6(8) (automatic stay): This subsection proposes to eliminate the
automatic stay provision for termination proceedings.®* Under current law, if

3L H.R. 4901(6)(7) would amend 28U.S.C. § 3626(c) as follows:

(c) Settlements.

(2) Private settlement agreements.

(A) Nothing in this section shall preclude parties from entering into a private
settlement agreement that does not comply with the limitations on relief set forth
in subsection (a), if the terms of that agreement are not subject to court
enforcement other than the reinstatement of the civil proceeding that the
agreement settled.

(B) Nothing in this section shall preclude any party claiming that a private
settlement agreement has been breached from seeking in State court any remedy
available under State law.

2 Section 6(8) would amend 28U.S.C. § 3626(E) as follows:
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a judge does not timely rule on a termination motion, the injunction will be
stayed after 90 days (30 days plus a 60-day extension) until the judge rules on
the motion.

This PLRA provision was originally adopted in the 1997 amendments to the
PLRA based on government concerns that courts were effectively denying
government requests to terminate injunctions by refusing to rule on the
termination motions.* Without prompt decisions on termination motions,
state and local governments face huge operational and financial costs.>

(e) Procedure for motions affecting prospective relief.

(1) Generally. The court shall promptly rule on any motion to modify or
terminate prospective relief'in a civil action with respect to prison conditions.
Mandamus shall lie to remedy any failure to issue a prompt ruling on such a
motion.

33 For example, in Miller v. French, 530 U.S. 327 (2000) (upholding the constitutionality
of the PLRA’s automatic stay provision), the Federal judge had refused to take any action
on the termination motion for over 3 years. See French v. Duckworth. 178 F.3d 437, 449
(1999) (lower court decision in Miller v. French) (Easterbrook, J., dissenting from the
denial of rehearing en banc) (noting that once the district court declared the automatic
stay unconstitutional two years ago it "has yet to take a single step" in ruling on the
PLRA termination motion and the "process that is supposed to be rapid drags on with no
end in sight"); see also Ruiz v. Estelle, 5th Cir. Order, Dec. 16, 1998 (directing district
court to enter a final order by March 1, 1998 on PLRA termination motion filed in
September 1996); Harris v. Reeves, 946 F.2d 214 (3d Cir. 1991) (noting the district
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While proponents of this amendment argue that the 90-day period is too short,
courts have continued under the current PLRA provisions to exercise
equitable jurisdiction when necessary after the expiration of the 90-day
period.

SEC. 7. (Attorneys Fees)

Summary: This section would remove the current limitations on attorneys fees
for prisoners. Specifically, this would amend CRIPA (the Civil Rights of
Institutionalized Persons Act), 42 U.S.C. 1997¢, by striking the attorneys fees
provisions in subsection (d).>

court's 2 1/2 year delay in ruling on an intervention motion challenging a prison
population cap).

** For example, federal court injunctions in Michigan required the break up of the
Southern Michigan State Prison and the construction of new prisons. Even though
Michigan filed a PLRA termination motion on June 10, 1996, the district court blocked
implementation of the automatic stay. Although the Court of Appeals granted a
discretionary stay, Michigan faced five to ten million dollars in construction delay costs
while awaiting a final decision on its termination motion. See Implementation of the
Prison Litigation Reform Act: Hearings before the Senate and House Committees, 104
Cong. (1996) (statement of Michigan Gov. Engler).

3% Specifically, HR. 4109(7) would amend 42 U.S.C. § 1997e by striking (d) as follows:
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Analysis: Under current law, prisoners are entitled to limited attorneys fees.
These fees cap the rate at 150% of the rate for Federal court-appointed attorneys,
establish a proportionality requirement, prohibit fees for ancillary litigation, and
eliminate the catalyst theory as a basis for relief. Because the Civil Rights Act
does not contain these same limitations, prisoners’ rights attorneys want to
increase the attorneys fees available for prisoner litigation. This position is, in
part, based on the belief that prisoners should be treated like other civil rights
plaintiffs.

Congress should not require state and local taxpayers to pay even more money to
prisoner attorneys. The current fees already provide a financial incentive for
focused constitutional litigation and substantial claims. Under existing provisions
of the PLRA, attorneys fees for state and local prisoners are more favorable than
attorneys fees available for Federal prisoners who sue the Bureau of Prisons,
wounded veterans who seek recovery for malpractice by government doctors, or
rape victims who sue their rapists.’® Currently, prisoners’ rights attorneys who
prove constitutional violations are entitled to substantial fees. See Bowers v. City
of Philadelphia (E.D. Pa. No. 06-3229) (prisoners’ rights attorney awarded
$250,000 for successful preliminary injunction litigation and sought to be paid at
the rate of $450 per hour).

State and local taxpayers are already paying substantial fees for prisoners’
attorneys for prisoner claims filed under the Americans with Disabilities Act.
These fees are not limited by the PLRA and thus there are no rate limits or
proportionality requirements. These fee awards do not require that the prisoners’
attorneys to demonstrate that they are being cautious in expending tax dollars.
The usual mechanisms for ensuring that tax dollars are being spent cost-
effectively are simply not a part of the attorneys fee process. As a result,
prisoners’ lawyers are often funded for more work and at a higher rate than the
state or local government pays for government attorneys. They likewise have
little incentive to resolve matters without litigation.

3 For a detailed description of attorneys fees awarded in other types of cases and how
they compare to the current PLRA attorneys fee provisions, see Johnson v. Daley, 339
F.3d 582 (7" Cir. 2003) (en banc) (upholding the constitutionality of the PLRA attorneys
fee provisions).

24



58

SEC. 8. (Filing Fees in forma pauperis)

Summary: This section would amend the current in forma pauperis (IFP) provisions
that apply to prisoners.”” Specifically, subsection 8(1) would amend 28 U.S.C. §
1915(b)(1) to allow prisoners to pay no filing fees for their appeals, and subsection
8(2) would eliminate the payment of filing fees for complaints if they were dismissed
at initial screening as frivolous or malicious or for failing to state a claim.

This proposed IFP amendment would return us to the time when prisoners could file
meritless suits at no cost. The current partial filing fee system led to a substantial
reduction in meritless suits filed in the Federal courts. While prisoners with no
money whatsoever can file lawsuits under the PLRA, the current IFP installment
provisions require a prisoner with money to make some commitment of funds before
bringing a Federal lawsuit. This is precisely the same choice that every free citizen
must make when he or she decides to file a lawsuit.

SEC. 9. (Technical Amendment)

Summary: This is a technical amendment of the TFP provisions, 28 U.S.C. §
1915(a)(1), relating to the affidavit that must accompany an IFP petition.*®

STHR. 4901 § (8)(1) & (2) together would amend 28 U.S.C. § 1915(b)(1) as follows:

(b) (1) Notwithstanding subsection (a), if a prisoner brings a civil action erfiles
an-appeal in forma pauperis, and the action is dismissed at initial screening
pursuant to subsection (e)(2) of this section, section 1915A of this title, or section
7(c)(1) of the Civil Rights on Institutionalized Persons Act (42 U.S.C.
1997e(c)(1)) the prisoner shall be required to pay the full amount of a filing fee.
The court shall assess and, when funds exist, collect, as a partial payment of any
court fees required by law, an initial partial filing fee of 20 percent of the greater
of--

(A) the average monthly deposits to the prisoner's account; or

(B) the average monthly balance in the prisoner's account for the 6-month
period immediately preceding the filing of the complaint or notice of appeal.

%% (a) (1) Subject to subsection (b), any court of the United States may authorize the
commencement, prosecution or defense of any suit, action or proceeding, civil or
criminal, or appeal therein, without prepayment of fees or security therefor, by a person

who submits an affidavit thatineludes-a-statement-of aH-assets-such-prisonerpossesses

(including a statement of assets such person possesses) that the person is unable to pay

such fees or give security therefor. Such affidavit shall state the nature of the action,
defense or appeal and affiant's belief that the person is entitled to redress.

25



59

V1. CONCLUSION

T am most thankful to the Subcommittee for the opportunity to discuss these
important issues. I am, of course, available to provide the Subcommittee with whatever
assistance it may need as it considers HR. 4109.
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APPENDIX
L Amendments to PLRA limits (injunctions, consent decrees, and juveniles)
18 U.S.C. § 3626. Appropriate remedies with respect to prison conditions
(a) Requirements for relief.

(1) Prospective relief.

39
(C) Nothing in this section shall be construed to authorize the courts, in exercising
their remedial powers, to order the construction of prisons or the raising of taxes, or to
repeal or detract from otherwise applicable limitations on the remedial powers of the
courts.

(2) Preliminary injunctive relief. In any civil action with respect to prison conditions, to
the extent otherwise authorized by law, the court may enter a temporary restraining order
or an order for preliminary injunctive relief. Preliminary injunctive relief must be
narrowly drawn, extend no further than necessary to correct the harm the court finds
requires preliminary relief, and be the least intrusive means necessary to correct that
harm. The court shall give substantial weight to any adverse impact on public safety or
the operation of a criminal justice system caused by the preliminary relief and-shatt
respectthe prineiples-of comity set-outinparagraph- (@) in tailoring any preliminary

1 TRett 1 1 a a a e Q

relief. Pre ire-on-the-date-th 004

(3) Prisoner release order.
(A) Tn any civil action with respect to prison conditions, no court shall enter a
prisoner release order unless--
(i) a court has previously entered an order for less intrusive relief that has failed to

¥ HR. 4109(6)(1) would eliminate subsections (a)(1)(A) & (B).

O HR. 4109(6)(2) would amend subsection (a)(2).
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remedy the deprivation of the Federal right sought to be remedied through the prisoner
release order; and

(ii) the defendant has had a reasonable amount of time to comply with the previous
court orders.

(B) In any civil action in Federal court with respect to prison conditions, a prisoner
release order shall be entered only by a three-judge court in accordance with section 2284
of title 28, if the requirements of subparagraph (E) have been met.

(C) A party seeking a prisoner release order in Federal court shall file with any
request for such relief, a request for a three-judge court and materials sufficient to
demonstrate that the requirements of subparagraph (A) have been met.

(D) If the requirements under subparagraph (A) have been met, a Federal judge
before whom a civil action with respect to prison conditions is pending who believes that
a prison release order should be considered may sua sponte request the convening of a
three-judge court to determine whether a prisoner release order should be entered.

(E) The three-judge court shall enter a prisoner release order only if the court finds by
clear and convincing evidence that--

(i) crowding is the primary cause of the violation of a Federal right; and
(i1) no other relief will remedy the violation of the Federal right.

(F) Any State or local official including a legislator or unit of government whose
jurisdiction or function includes the appropriation of funds for the construction,
operation, or maintenance of prison facilities, or the prosecution or custody of persons
who may be released from, or not admitted to, a prison as a result of a prisoner release
order shall have standing to oppose the imposition or continuation in effect of such relief
and to seek termination of such relief, and shall have the right to intervene in any
proceeding relating to such relief.

(b) Termination of relief.
(1) Termination of prospective relief.

(A) In any civil action with respect to prison conditions in which prospective relief is
ordered, such relief shall be terminable upon the motion of any party or intervener if that
party demonstrates that it has eliminated the violation of the Federal right that gave rise
to the prospective relief and that the violation is reasonably unlikely to recur--""

(1) 2 years after the date the court granted or approved the prospective relief;

(ii) 1 year after the date the court has entered an order denying termination of
prospective relief under this paragraph; or

(iii) in the case of an order issued on or before the date of enactment of the Prison
Litigation Reform Act [enacted April 26, 1996], 2 years after such date of enactment.

(B) Nothing in this section shall prevent the parties from agreeing to terminate or
modify relief before the relief is terminated under subparagraph (A). Nothing in this
section shall prevent the court from extending any of the periods set out in subparagraph
(A), if the court finds, at the time of granting or approval of the prospective relief, that
correcting the violation will take longer that those time periods. **

1R 4109(6)(3).

T HR. 4109(6)(4).
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(4) Termination or modification of relief. Nothing in this section shall prevent any party
or intervener from seeking modification or termination before the relief is terminable
under paragraph (1) e=2), " to the extent that modification or termination would
otherwise be legally permissible.

(2) Private settlement agreements.

(A) Nothing in this section shall preclude parties from entering into a private
settlement agreement that does not comply with the limitations on relief set forth in
subsection (a), if the terms of that agreement are not subject to court enforcement other
than the reinstatement of the civil proceeding that the agreement settled.

(B) Nothing in this section shall preclude any party claiming that a private settlement
agreement has been breached from seeking in State court any remedy available under
State law.

(d) State law remedies. The limitations on remedies in this section shall not apply to relief
entered by a State court based solely upon claims arising under State law.

(e) Procedure for motions affecting prospective relief.
(1) Generally. The court shall promptly rule on any motion to modify or terminate

prospective relief in a civil action with respect to prison conditions. Mandamus shall lie

to remedy any failure to issue a prompt ruling on such a motion.

B HR. 4109(6)(5).
H1d.
B HR. 4109(6)(6).

S HR. 4109(6)(7).

29



*x#% [special master provisions, (f), not amended]*#**#*x*

(g) Definitions. As used in this section--

(1) the term "consent decree" means any relief entered by the court that is based in
whole or in part upon the consent or acquiescence of the parties but does not include
private settlements;

(2) the term "civil action with respect to prison conditions" means any civil proceeding
arising under Federal law with respect to the conditions of confinement or the effects of
actions by government officials on the lives of persons confined in prison, but does not
include habeas corpus proceedings challenging the fact or duration of confinement in
prison;

(3) the term "prisoner" means any person subject to incarceration, detention, or
admission to any facility who is accused of, convicted of, sentenced for, er-eadjudieated
delinguentfor; violations of criminal law or the terms and conditions of parole, probation,
pretrial release, or diversionary program;

(4) the term "prisoner release order" includes any order, including a temporary
restraining order or preliminary injunctive relief, that has the purpose or effect of
reducing or limiting the prison population, or that directs the release from or
nonadmission of prisoners to a prison;

(5) the term "prison" means any Federal, State, or local facility that incarcerates or

detains prisoners pvenites-oradulis-accused-of -convicted-ofsentenced-for-or
adiudicated-delinquentforvielations-of ertminal-taw;

(6) the term "private settlement agreement" means an agreement entered into among the
parties that is not subject to judicial enforcement other than the reinstatement of the civil
proceeding that the agreement settled;

(7) the term "prospective relief" means all relief other than compensatory monetary
damages;

(8) the term "special master" means any person appointed by a Federal court pursuant

THR. 4109(6)(8) (amending subsections (2)-(4)).
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to Rule 53 of the Federal Rules of Civil Procedure or pursuant to any inherent power of
the court to exercise the powers of a master, regardless of the title or description given by
the court; and

(9) the term "relief" means all relief in any form that may be granted or approved by the
court, and includes consent decrees but does not include private settlement agreements.

(h) Exclusion of Child Prisoners—This section does not apply with respect to prisoners
who has not attained the age of 18 years. **

II. Amendment to CRIPA (exhaustion, attorneys fees, physical injury, and
juveniles)

42 U.S.C § 1997e. Suits by prisoners

(a) Administrative Remedies-

(1D PRESENTATION- No claim with respect to prison conditions under section

1979 of the Revised statutes (42 U.S.C. 1983). or any other Federal law_by a prisoner
confined in any jail, prison. or other correctional facility shall be adjudicated except
under section 1915A(b) of title 28. United States Code, until the claim has been presented
for consideration to officials of the facility in which the claim arose. Such presentation
satisfies the requirement of this paragraph if it provides prison officials of the facility in
which the claim arose with reasonable notice of the prisoner's claim, and if' it occurs
within the generally applicable limitations period for filing suit.

(2) STAY- If a claim included in a complaint has not been presented as required
by paragraph (1), and the court does not dismiss the claim under section 1915A(b) of title
28 United States Code, the court shall stay the action for a period not to exceed 90 days
and shall direct prison officials to consider the relevant claim or claims through such
administrative process as they deem appropriate. However, the court shall not stay the
action if the court determines that the prisoner is in danger of immediate harm.

(3) PROCEEDING- Upon the expiration of the stay under paragraph (2), the court
shall proceed with the action except to the extent the court is notified by the parties that it
has been resolved.®

(b) Failure of State to adopt or adhere to administrative grievance procedure. The failure
of a State to adopt or adhere to an administrative grievance procedure shall not constitute

®HR. 4109(4)(a) (amending (g)(3) and (g)(5) and adding (h)).

“HR. 4109(3) (replacing (a)).
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the basis for an action under section 3 or 5 of this Act [42 USCS § 1997a or 1997¢].

(c) Dismissal.

(1) The court shall on its own motion or on the motion of a party dismiss any action
brought with respect to prison conditions under section 1979 of the Revised Statutes of
the United States (42 U.S.C. 1983), or any other Federal law, by a prisoner confined in
any jail, prison, or other correctional facility if the court is satisfied that the action is
frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks
monetary relief from a defendant who is immune from such relief.

(2) In the event that a claim is, on its face, frivolous, malicious, fails to state a claim
upon which relief can be granted, or seeks monetary relief from a defendant who is
immune from such relief, the court may dismiss the underlying claim without first
requiring the exhaustion of administrative remedies.

UHR. 4109(7).

*THR. 4109(2)(a).
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(f) Hearings.

(1) To the extent practicable, in any action brought with respect to prison conditions in
Federal court pursuant to section 1979 of the Revised Statutes of the United States (42
U.S.C. 1983), or any other Federal law, by a prisoner confined in any jail, prison, or other
correctional facility, pretrial proceedings in which the prisoner's participation is required
or permitted shall be conducted by telephone, video conference, or other
telecommunications technology without removing the prisoner from the facility in which
the prisoner is confined.

(2) Subject to the agreement of the official of the Federal, State, or local unit of
government with custody over the prisoner, hearings may be conducted at the facility in
which the prisoner is confined. To the extent practicable, the court shall allow counsel to
participate by telephone, video conference, or other communications technology in any
hearing held at the facility.

(g) Waiver of reply.

(1) Any defendant may waive the right to reply to any action brought by a prisoner
confined in any jail, prison, or other correctional facility under section 1979 of the
Revised Statutes of the United States (42 U.S.C. 1983) or any other Federal law.
Notwithstanding any other law or rule of procedure, such waiver shall not constitute an
admission of the allegations contained in the complaint. No relief shall be granted to the
plaintiff unless a reply has been filed.

(2) The court may require any defendant to reply to a complaint brought under this
section if it finds that the plaintiff has a reasonable opportunity to prevail on the merits.

(h) "Prisoner” defined. As used in this section, the term "prisoner" means any person
incarcerated or detained in any facility who is accused of, convicted of, sentenced for, ef

adjudicated-delinquent-for; violations of criminal law or the terms and conditions of

parole, probation, pretrial release, or diversionary program.

(i) Exclusion of Child Prisoners—This section does not apply with respect to a prisoner
who has not attained the age of 18 years.”

II1. Amendments to IFP Provisions (partial filing fees, screening, and juveniles)
28 U.S.C. § 1915. Proceedings in forma pauperis

(a) (1) Subject to subsection (b), any court of the United States may authorize the
commencement, prosecution or defense of any suit, action or proceeding, civil or
criminal, or appeal therein, without prepayment of fees or security therefor, by a person
who submits an affidavit that i

2H.R. 4109(4)(6) (amending (h) and adding (i)).

(%)
(V5]
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(including a statement of assets such person possesses)™ that the person is unable to pay

such fees or give security therefor. Such affidavit shall state the nature of the action,
defense or appeal and affiant's belief that the person is entitled to redress.

(2) A prisoner seeking to bring a civil action or appeal a judgment in a civil action or
proceeding without prepayment of fees or security therefor, in addition to filing the
affidavit filed under paragraph (1), shall submit a certified copy of the trust fund account
statement (or institutional equivalent) for the prisoner for the 6-month period
immediately preceding the filing of the complaint or notice of appeal, obtained from the
appropriate official of each prison at which the prisoner is or was confined.

(3) An appeal may not be taken in forma pauperis if the trial court certifies in writing
that it is not taken in good faith.

(b) (1) Notwithstanding subsection (a), if a prisoner brings a civil action erfiles-an-appeat
in forma pauperis, and the action is dismissed at initial screening pursuant to subsection
(e)(2) of this section, section 1915A of'this title, or section 7(c)(1) of the Civil Rights on
Institutionalized Persons Act (42 U.S.C. 1997e(c)(1))™ the prisoner shall be required to
pay the full amount of a filing fee. The court shall assess and, when funds exist, collect,
as a partial payment of any court fees required by law, an initial partial filing fee of 20
percent of the greater of--

(A) the average monthly deposits to the prisoner's account; or

(B) the average monthly balance in the prisoner's account for the 6-month period
immediately preceding the filing of the complaint or notice of appeal.

(2) After payment of the initial partial filing fee, the prisoner shall be required to make
monthly payments of 20 percent of the preceding month's income credited to the
prisoner's account. The agency having custody of the prisoner shall forward payments
from the prisoner's account to the clerk of the court each time the amount in the account
exceeds $ 10 until the filing fees are paid.

(3) In no event shall the filing fee collected exceed the amount of fees permitted by
statute for the commencement of a civil action or an appeal of a civil action or criminal
judgment.

(4) In no event shall a prisoner be prohibited from bringing a civil action or appealing a
civil or criminal judgment for the reason that the prisoner has no assets and no means by
which to pay the initial partial filing fee.

(c) Upon the filing of an affidavit in accordance with subsections (a) and (b) and the
prepayment of any partial filing fee as may be required under subsection (b), the court
may direct payment by the United States of the expenses of (1) printing the record on
appeal in any civil or criminal case, if such printing is required by the appellate court; (2)
preparing a transcript of proceedings before a United States magistrate [United States
magistrate judge] in any civil or criminal case, if such transcript is required by the district
court, in the case of proceedings conducted under section 636(b) of this title [28 USCS §
636(b)] or under section 3401(b) of title 18. United States Code; and (3) printing the
record on appeal if such printing is required by the appellate court, in the case of

5? H.R. 4109(9) (technical amendment to (a)(1)).
*H.R. 4109(8).
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proceedings conducted pursuant to section 636(c) of this title [28 USCS § 636(c)]. Such
expenses shall be paid when authorized by the Director of the Administrative Office of
the United States Courts.

(d) The officers of the court shall issue and serve all process, and perform all duties in
such cases. Witnesses shall attend as in other cases, and the same remedies shall be
available as are provided for by law in other cases.

(e) (1) The court may request an attorney to represent any person unable to afford
counsel.
(2) Notwithstanding any filing fee, or any portion thereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that--
(A) the allegation of poverty is untrue; or
(B) the action or appeal--
(1) is frivolous or malicious;
(i1) fails to state a claim on which relief may be granted; or
(iii) seeks monetary relief against a defendant who is immune from such relief.

(f) (1) Judgment may be rendered for costs at the conclusion of the suit or action as in
other proceedings, but the United States shall not be liable for any of the costs thus
incurred. If the United States has paid the cost of a stenographic transcript or printed
record for the prevailing party, the same shall be taxed in favor of the United States.
(2) (A) It the judgment against a prisoner includes the payment of costs under this

subsection, the prisoner shall be required to pay the full amount of the costs ordered.

(B) The prisoner shall be required to make payments for costs under this subsection in
the same manner as is provided for filing fees under subsection (a)(2).

(C) In no event shall the costs collected exceed the amount of the costs ordered by the
court.

(g) In no event shall a prisoner bring a civil action or appeal a judgment in a civil action
or proceeding under this section if the prisoner has, on 3 or more prior occasions within
the preceding 5 vears, while incarcerated or detained in any facility, brought an action or
appeal in a court of the United States that was dismissed on the grounds that it is

frivolous or malicious smaticious,-orfails-to-state-a-claimupon-which relief may be

granted, unless the prisoner is under imminent danger of serious physical injury.”

(h) As used in this section, the term "prisoner" means any person who has attained the
age of 18 vears incarcerated or detained in any facility who is accused of, convicted of,

sentenced for, eradtudieated-delinquentfor; violations of criminal law or the terms and

s . . Lo s6
conditions of parole, probation, pretrial release, or diversionary program.

S HR. 4109(5).

S H.R. 4109(4)(c).
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28 U.S.C. § 1915A., Screening

(a) Screening. The court shall review, before docketing, if feasible or, in any event, as
soon as practicable after docketing, a complaint in a civil action in which a prisoner seeks
redress from a governmental entity or officer or employee of a governmental entity.

(b) Grounds for dismissal. On review, the court shall identify cognizable claims or
dismiss the complaint, or any portion of the complaint, if the complaint--
(1) is frivolous, malicious, or fails to state a claim upon which relief may be granted; or
(2) seeks monetary relief from a defendant who is immune from such relief.

(c) Definition. As used in this section, the term "prisoner” means any person who has
attained the age of 18 years incarcerated or detained in any facility who is accused of,

convicted of, sentenced for, eradiudicated-delinguentfor; violations of criminal law or

the terms and conditions of parole, probation, pretrial release, or diversionary program.”’

1V. Federal Tort Claims Act (physical injury)
§ 1346. United States as defendant

(a) The district courts shall have original jurisdiction, concurrent with the United States
Claims Court [United States Court of Federal Claims], of:

(1) Any civil action against the United States for the recovery of any internal-revenue
tax alleged to have been erroneously or illegally assessed or collected, or any penalty
claimed to have been collected without authority or any sum alleged to have been
excessive or in any manner wrongfully collected under the internal-revenue laws;

(2) Any other civil action or claim against the United States, not exceeding $ 10,000 in
amount, founded either upon the Constitution, or any Act of Congress, or any regulation
of an executive department, or upon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases not sounding in tort, except that
the district courts shall not have jurisdiction of any civil action or claim against the
United States founded upon any express or implied contract with the United States or for
liquidated or unliquidated damages in cases not sounding in tort which are subject to
sections 8(g)(1) and 10(a)(1) of the Contract Disputes Act of 1978 [41 USCS §§
607(g)(1), 609(a)(1)]. For the purpose of this paragraph, an express or implied contract
with the Army and Air Force Exchange Service, Navy Exchanges, Marine Corps
Exchanges, Coast Guard Exchanges, or Exchange Councils of the National Aeronautics
and Space Administration shall be considered an express or implied contract with the
United States.

(b) (1) Subject to the provisions of chapter 171 of this title [28 USCS §§ 2671 et seq.],
the district courts, together with the United States District Court for the District of the
Canal Zone and the District Court of the Virgin Islands, shall have exclusive jurisdiction
of civil actions on claims against the United States, for money damages, accruing on and

THR. 4109(4)(c).
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after January 1, 1945, for injury or loss of property, or personal injury or death caused by
the negligent or wrongful act or omission of any employee of the Government while
acting within the scope of his office or employment, under circumstances where the
United States, if a private person, would be liable to the claimant in accordance with the
law of the place where the act or omission occurred.

(c) The jurisdiction conferred by this section includes jurisdiction of any set-off,
counterclaim, or other claim or demand whatever on the part of the United States against
any plaintiff commencing an action under this section.

(d) The district courts shall not have jurisdiction under this section of any civil action or
claim for a pension.

(e) The district courts shall have original jurisdiction of any civil action against the
United States provided in section 6226, 6228(a), 7426, or 7428 [28 USCS § 6226
6228(a), 7426, or 7428] (in the case of the United States district court for the District of
Columbia) or section 7429 of the Internal Revenue Code of 1954 [26 USCS §§ 6226,
6228(a), 7426, 7428, 7429]

(f) The district courts shall have exclusive original jurisdiction of civil actions under
section 2409a [28 USCS § 2409a] to quiet title to an estate or interest in real property in
which an interest is claimed by the United States.

(g) Subject to the provisions of chapter 179 [28 USCS §§ 3901 et seq.], the district courts
of the United States shall have exclusive jurisdiction over any civil action commenced
under section 453(2) of title 3, by a covered employee under chapter 5 of such title [3
USCS §§ 401 et seq].

S H.R. 4109(2)(b).
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Mr. ScoTT. Mr. Preate.

TESTIMONY OF ERNEST D. PREATE, JR., JD, SCRANTON, PA

Mr. PREATE. My name is Ernie Preate. I am a lawyer up in
Scranton, Pennsylvania, and, as you know, I am a former attorney.

I have heard several significant proposals here today from both
the Minority and Majority for amending the PLRA, and I commend
the Committee for taking up this task, and I hope that you can
come to some resolution of it.

As a prosecutor for 25 years, I really never understood the true
vulnerability of prisoners and the loss of hope that permeates most
prisons and prisoners until I became one. And as part of my last
life’s work for the last 10 years, I have been graciously allowed by
the Pennsylvania Department of Corrections to visit inside the
walls of its prisons and to talk to both the men and the women
about their fears and their hopes. Last year I visited 15 of the 26
Pennsylvania prisons, including the old and daunting big houses,
Graterford, Huntingdon, Rockview, and the death row institution
SCI-Greene. I spoke to almost 10,000 inmates in these question-
and-answer sessions. Some of the inmates I sent there myself.

I want to make it clear that my knowledge of the prisons—and
I have been doing this for 10 years—most of the guards and the
staff are professionals, and they act that way, and they do their job
very well. But then there are some, and I have outlined some of
them, the instances in my written testimony, where there are
rogue guards that engage in beatings, and that creates grievances.

Now, I am in a unique position there to understand the real-life
consequences of the legislation that you pass and that my Com-
monwealth passes. As I say, most people do not have an intimate
knowledge of what goes on inside a prison. Most people just have
pictures from television, some books that they have read. But in-
side a prison it is different.

I can say with confidence, Mr. Chairman, that the PLRA is deep-
ly flawed, and its unintended consequences have done serious harm
to the principle that a justice system must, after all, be fundamen-
tally just.

A serious problem with the PLRA currently as written is that it
requires a prisoner to exhaust administrative remedies in order to
file a Federal lawsuit. This means that he or she must file internal
grievances through possibly three or four levels before the claim
can be brought in Federal court. This restriction applies both in
county and State prisons. The problem with that is it is very dif-
ficult to get the forms. It takes a very short period of time in which
to file. And then, in fact, most of these claims are frivolous and are
weeded out, however, through the provisions of the current PLRA.
And I support that provision, and I think it is important that it re-
mains in your bill, Mr. Scott. And H.R. 4109 does contain that
screening provision, and I support that.

The problem with the PLRA is that it stifles the true complaints,
and it is well to remember here that what we are talking about are
inmates. We are not talking about lawyers. The Pennsylvania De-
partment of Corrections, which is a very good institution, has an
18-page inmate grievance procedure that you must follow. And it
says, you must do this, you must do that, you must file the pink
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copy with so and so, you must file the golden copy with so and so;
it must be clear, understandable, legible, et cetera, et cetera. And
if you mess up, you are out. If you miss the deadlines, you are out.

The Woodford v. NGO case, which Jeanne Woodford was one of
the petitioners in that case, that made it clear, the United States
Supreme Court in 2006 made it perfectly clear, if you miss one of
those deadlines by 1 day, if you don’t get the paper filed in time,
you are out of court. There are no exceptions. The United States
Supreme Court’s finding rules.

So we are talking about people here who are inmates with less
than an eighth-grade education. They are to interpret an 18-page
document that was drafted by lawyers. These timelines and other
grievance procedure information are simply too difficult, it seems
to me, to say, your rights are dependent upon, your access to the
courts are dependent upon how you can manage your way through
this 18-page morass.

Retaliation. That is a terrible problem inside of prisons. Intimi-
dation is one of the problems that the PLRA requirements that in-
mates first exhaust their remedies with inmate grievance systems
has spawned. In cases involving abuse by guards against inmates,
requiring that the inmate first file the grievance exposes the in-
mate to future retaliation by the very person that perpetrated the
harm against him. An inmate learns the quickest route to the hole
is to complain about the conduct of a guard. If you think that retal-
iation is not an everyday part of prison life, then you don’t know
the reality of prisons.

I just want to say one thing. That is this, that the PLRA, as
Margo Schlanger once said and has written, the exhaustion re-
quirement is a rule requiring administrative exhaustion and pun-
ishing fate—cross every “T” and dot every “I”—by conferring con-
stitutional immunity for civil rights violations. It is simply un-
suited for the circumstances of prisons and jails where physical
harm looms so large and where prisoners are so ill-equipped to
comply with legalistic rules.

I made, if I may, Mr. Chairman, a couple of suggestions in my
written testimony. One of them is that, in the 90-day period that
you have provided for, for the prison and the prisoner to deal with
these issues that are raised, that you authorize the courts to use
alternative dispute resolution. It is, I think, important that that be
permitted in the system to help reduce the costs and to improve
the efficiencies.

Secondly, I have outlined a case here in my written testimony
where a person who is a paraplegic, suing under the Americans
with Disabilities Act, is forced to go through the PLRA in order to
perfect his claim in Federal court. It seems to me what has hap-
pened here is that the ADA’s intent is going to be frustrated. There
is a case I cite in my notes, in my testimony, that says the way
that you get to justify and to uphold your Federal ADA claim has
to go through the PLRA and its requirements. I do not think that
was the intended consequence of the PLRA.

Again, I support H.R. 4109, and I look forward to answering your
questions. Thank you.

[The prepared statement of Mr. Preate follows:]
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PREPARED STATEMENT OF ERNEST D. PREATE, JR.

Good Afternoon. My name is Ernie Preate, Jr. I'm an attorney licensed to practice
law in the Commonwealth of Pennsylvania and the federal District Courts in Penn-
sylvania and the Third Circuit Court of Appeals.

I would like to thank Chairman Scott, Ranking Member Gohmert, and the rest
of the Committee for inviting me to speak to you today about the “Prison Abuse
Remedies Act of 2007.” I rise in support of H.R. 4109.

I'd like to give you a brief background of my life experiences that brings me before
you today. I am a former District Attorney in Scranton, Pennsylvania, and a former
Attorney General of Pennsylvania. I'm also an attorney in private practice who de-
fends accused criminals in state and federal courts; I also litigate Civil Rights
claims on behalf of inmates and former inmates. But perhaps my most important
experience for purposes of this testimony is that I was once a prisoner. I pled guilty
to Mail Fraud in 1995 in connection with improperly gathering less than $20,000
in campaign contributions nearly 20 years ago. It was a violation of our state elec-
tion law to take cash contributions in excess of $100. At some of my fundraisers,
some people paid in cash, most paid by check. It was wrong for me to accept the
cash contributions, and I am deeply sorry to the people of Pennsylvania for my ac-
tions. As punishment, I spent nearly twelve months in federal prison.

On one hand, I thus understand the importance of a strong criminal justice sys-
tem. Criminal offenders need to be held accountable for their actions, but this pun-
ishment must be imposed in accordance with Constitutional standards. From my
unique perspective, the proposed bill, H.R. 4109, provides the proper balance be-
tween weeding out the numerous frivolous civil lawsuits filed by prisoners and en-
suring that meritorious ones receive their day in Court.

Enforcement of the law is central to our system of justice and to the protection
of our communities. As a prosecutor, I focused on criminal law enforcement, but it
is equally important that constitutional standards and civil laws be obeyed. The rule
of law applies to everyone in this country, including prisoners and officials. There-
fore, to the extent that the PLRA interferes with the rule of law and undermines
the protection of constitutional rights that all Americans, including prisoners, share,
it should—and must—be amended.

As a prosecutor for nearly 25 years, I never fully understood the true vulnerability
of prisoners, and the loss of hope that permeates most prisons and prisoners. Then
I became one. And, as part of my life’s work, for the last 10 years I have been gra-
ciously allowed by the Pennsylvania Department of Corrections to visit inside the
walls of its prisons and to talk to both men and women about their fears and their
hopes.! Last year I visited 15 of the 26 Pennsylvania Prisons, including the old and
daunting “big houses”—Graterford, Huntington, Rockview and the death row insti-
tution, SCI-Greene. I spoke to almost 10,000 inmates, some of them I sent there my-
self. Thousands have written to me, not just about their individual cases or issues,
but about whether laws will be changed, such as the PLRA, and the Pennsylvania
Post-Conviction Relief Act, which, along with the Anti-Terrorism Effective Death
Penalty Law (ATEDP), effectively obliterates the great Writ of Habeas Corpus. They
talk to me about whether ill and aged lifers have any chance of pardon or parole,
and, whether those who are truly innocent can ever be freed.

I am in a unique position to understand the real life consequences of legislation
that is passed, by you and my Commonwealth. I know that most individuals, includ-
ing those who crafted the PLRA, have a limited knowledge about realities of prison
life, and, therefore, could not have predicted the stifling consequences of this law.
It was only when I was a prisoner that I understood the critical importance of the
federal courts’ oversight of prisons. Based upon ALL my experiences, I can say with
confidence that the PLRA is deeply flawed and its unintended consequences have
done serious harm to the principle that a justice system must, after all, be fun-
damentally just.

A serious problem with the PLRA as currently written is that it requires a pris-
oner to exhaust administrative remedies in order to file a lawsuit in federal court.
This means that he or she must file internal grievances through possibly 3 or 4 lev-
els before the claim can be brought in federal court. This restriction applies in both
county and state prisons.

I can tell you from my own experiences, both as an inmate and as a civil rights
attorney that inmates can be very intimidated in bringing grievances. I litigated one
civil rights lawsuit against the Lackawanna County Prison where a few rogue

1The Department and I have mutually agreed that I would not discuss individual cases, griev-
ances or prison policies during these question and answer sessions. To be clear, I proposed some
of these restrictions myself.
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guards, after midnight, routinely, without provocation, beat and terrorized inmates,
and even other guards. There was no question about the one guard’s inmate beat-
ing. The stomping boot print was clearly visible on his back. The next day, the pris-
oner verbally complained to the day shift officer. So did his father, a well-known
businessman. The result: that night the rogue guard retaliated with a second brutal
assault. With the father complaining and the assaults public and out of control, a
criminal investigation and a newspaper investigation ensued. Eventually, the family
hired me to pursue a lawsuit. I can’t tell you the amount of my client’s settlement,
but I can tell you that two of the guards ultimately pled guilty and their punish-
ment was—probation! Probation. Think of what kind of message this sends to in-
mates not just in Lackawanna County but to inmates everywhere.

Intimidation of inmates is one of the problems with the PLRA’s requirements that
the inmate first exhaust his remedies with the inmate grievance system. In cases
involving abuse by guards against inmates, requiring that the inmate first file a
grievance exposes the inmate to future retaliation by the very people he is vulner-
able to and are harming him. An inmate learns that the quickest route to the isola-
tion of the “hole” is to complain about the conduct of a guard. If you think that re-
taliation is not a part of every day prison life, then you don’t know the reality of
prisons.

In the above lawsuit, we learned in depositions of other assaults. In one, the in-
mate was handcuffed to a pole and beaten by this rogue guard, and the beating did
not stop until the warden’s long time secretary, hearing of the beating, ran down
two flights of stairs to the guard and put a stop to it. This inmate was so intimi-
dated and fearful, he didn’t file a grievance or even a federal lawsuit.

Moreover, in the vast amount of cases, the guard will deny having done anything
wrong, and the institutional review officers will simply deny, deny, deny (at each
level) finding that the guard has denied and the guard is credible. Of course, this
inmate may now find himself subject to retaliatory discipline with concocted viola-
tion of prison rules, such as failing to stand for a count, cursing at or threatening
a guard, or constant random searches of his person and his cell.

I know of one case litigated by a colleague of mine where the inmate filed a griev-
ance that the guards were retaliating against him for filing a prior grievance. The
inmate complained that the guards were putting pebbles in his soup. What did the
prison officials do in response to this grievance? The first “investigative” act was to
search the inmate’s own cell and “find” pills not prescribed to him.2

The United States Supreme Court has recently made it perfectly clear: the ex-
haustion requirement is non-discretionary.? This means that if a grievance is dis-
missed due to procedural defects, such as the inmate filing his appeal of the griev-
ance one day late, his case is dismissed for failure to exhaust.

In my view, the exhaustion requirement runs afoul of basic due process require-
ments under the U.S. Constitution for notice. Let me give you an example. In Penn-
sylvania, the grievance procedures, according to the Third Circuit, encompass an ini-
tial grievance and two levels of appeal, all of which have timelines.* Nowhere on
the state forms does it say what the timelines are for filing the initial grievance and
for appealing the decision of the grievance officer to the Superintendent and the Su-
perintendent’s decision to review in Harrisburg. However, when the Superintendent
is given the inmate’s Appeal, at least in one of the state prisons where I have a
client, it stated right on the form used for recommended action to the Super-
intendent: “your answer is due by (specific) date.” Clearly the staff are notified of
the time dates, but not inmates. This should change.

It is helpful to compare the prison grievance processes required by the PLRA to
that of other legislation. In virtually every phase of administrative review, both
state and federal, when decisions are made, such as Social Security denials, Work-
ers’ Compensation denials, Unemployment Compensation denials, Equal Employ-
ment Opportunity findings, it clearly states on the official finding or denial that
there is a right to an appeal and the timeline for appeal of that decision. However,
from what I have observed, nowhere on correctional complaint forms does it inform
the inmate of his or her right to file a complaint or appeal, to whom the appeal
should be directed, and, the timeline for submission of the appeal.

It is important to remember here that the education level for most inmates in
Pennsylvania prisons is less than an eighth grade education. These timelines, and
other grievance process information, are contained in an 18 page “policy statement”

2 Mincy v. Klem, Slip Copy, 2007 WL 1576444, M.D.Pa., May 30, 2007, Mincy v. Chemielewski,
2006 WL 3042968, M.D.Pa., October 25, 2006. Appeal of grant of summary judgment is now be-
fore the Third Circuit.

3 Woodford v. NGO, 546 U.S. 81 (2006).

4 Spruill v. Gillis, 372 F.3d 218 (C.A.3 (Pa.) 2004)
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ADM-804 that is given to inmates along with 26 other official policies that the in-
mate must be aware of. Though it is carefully crafted by lawyers, even inmates who
can barely read are expected to understand their rights and responsibilities. Again,
even if an inmate has a legitimate and meritorious complaint, if it is one day late,
it is never going to be redressed

I would also note that Pennsylvania has no comparable PLRA, because of its sov-
ereign immunity statutes for state and local governments.> Inmates therefore, have
no ability to sue in Pennsylvania State Courts, the state or local governments for
assaults by guards or other prisoners, for monetary compensation, as such events
do not fall within the exceptions enumerated under the Pennsylvania sovereign im-
munity statutes. Therefore all such lawsuits are filed in the federal courts.

Another hazard of the grievance process is that the grievance process may be fu-
tile in terms of providing any relief or redress. What good would it do to complain,
through the grievance process, a single beating by a guard? The grievance process
will not provide him monetary recompense for his physical injuries. The Supreme
Court in upholding a 3rd Circuit case held that a complaint of excessive force (beat-
ing by guard) must be grieved to final decision even though the administrative rem-
edy cannot provide the inmate with the relief he could get in a section 1983 com-
plaint (monetary recompense).®

A second problem with the PLRA I would like to address is the requirement that
an inmate receive “physical injury” in order to be awarded compensatory damages.
Most of the Circuits have defined physical injury as something more than de mini-
mis. You have heard extensive previous testimony that the physical injury require-
ment has been used to deny redress to inmates who have been raped and sexually
assaulted.” This requirement also appears to unfairly restrict damages which may
be awarded to a disabled persons under the Americans with Disabilities Act (ADA).8

Let me give you an example from one of my own cases. I represent a paraplegic,
a well known wheelchair racer. He was prescribed by his Board Certified Urologist
to have clean rubber gloves and clean catheters to allow him to perform his elemen-
tary bodily functions. He was instructed to take all reasonable efforts during this
process to not be in a place where he could transmit his germs to others , or where
he could pick up the germs of others. He did this on his own for 10 years with only
occasional urinary tract infections (UTI), which, is to be expected in such cases.

But when he went to state prison, for nearly a year he was never examined by
the staff physician. He was placed in a cell with another inmate and he was not
given a fresh supply of gloves and catheters for each bodily function elimination. He
was told to wash the items himself. Therefore, it was not surprising that he began
to develop repeated urinary tract infections.

The prison doctor, who had not seen the inmate for nearly a year since his arrival,
without even examining the inmate, nor contacting his treating physician, told him
that he was ordering a permanent catheter, called a Foley Catheter, to be inserted
in the inmate’s penis and that he carry a bag in which his urine would be collected.

My client, who was under 30, educated and in good physical shape, strongly ob-
jected. As one Board Certified Urologist testified, a Foley Catheter, increases rather
than decreases the rate of UTT’s. Further, prolonged use of a Foley Catheter causes
a decrease muscle functioning of the penis and associated parts. Over time these
muscles atrophy. The inmate urged the doctor to call his treating physician. The
prison doctor never did call the treating physician.

As a result, the prison doctor ordered that the inmate be given a new bodily elimi-
nation regime. He could only urinate once every six hours, that each time he did
so, he had to travel to the nurse’s station, be examined by the nurse who would
press on his stomach to see if the bladder was distended, and, only if it was, would
she give him the necessary catheter and gloves. To his humiliation, she had to
watch him do it himself. And if she believed he was not distended enough, she
would refuse him those necessary implements. On several occasions, he was refused.
The urgency to eliminate became excruciatingly painful. Several times he wet him-
self. His existence because so tortured that he would refuse food and drink so he
could wouldn’t have the urgency to eliminate.

He filed a grievance begging to be allowed to catheterize himself as needed and
without humiliation. He even attached a letter from his treating physician. His com-
plaint was denied at every level, upholding the prison doctor. Thus, we filed a fed-

542 Pa.C.S.A. §8522, 42 Pa.C.S.A. §8542.

6 Booth v. Churner, 532 U.S. 731 (2001), affirming Booth v. Churner, 206 F.3d 289 (Ca.3(Pa.)
2000).

7Hancock v. Payne, 2006 WL 21751 (S.D. Miss.). Copeland v. Nunan, 205 F.3d 743 (CA 5(Tex)

2001)
842 U.S.C.A. §12131 et seq.
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eral lawsuit against the doctor and prison officials, alleging discrimination against
him because he was disabled. He testified that he was aware of no one else in the
healthy male prison population who was prescribed such a cruel and horrendous re-
g‘{me, alleging he was subjected to this regime only because he was disabled, a para-
plegic.

In a Motion to Dismiss, the medical provider argued that he received no physical
injury. While we were able to argue some physical injuries (increased bladder infec-
tions, physical pain and incontinence) it is possible that this could be lost on sum-
mary judgment.®

In my view, this is a clear violation of the ADA. Non-paraplegic inmates were not
prohibited from urinating and forced to an every six-hour schedule. The PLRA ap-
plies to all inmate suits in federal Courts.l0 The physical injury requirement runs
directly in conflict with the ADA, in that the ADA is about equal rights and emo-
tional trauma to a disabled person and not physical injuries. In U.S. v. Georgia,!!
the Supreme Court held that a disabled inmate who is discriminated against could
sue for compensatory damages. The requirement for physical injury potentially evis-
cerates the Americans with Disabilities Act as it applies to inmates, rendering its
protections meaningless.

As a former Attorney General, I take seriously the litigation burden felt by the
Courts and government officials. I was responsible for defending against inmate
lawsuits prior to passage of the PLRA. However, any lessening of that burden must
be carefully tailored to maintain accountability for violations of prisoners’ Constitu-
tional rights. The PLRA can be reformed without changing its most effective meas-
ure: the screening provision 12 that requires courts to review prisoners’ cases prior
to authorizing service on the defendants, and to sua sponte dismiss cases that are
frivolous, malicious, fail to state a claim, or seek damages from an immune defend-
ant. That provision represents the key mechanism to realize the PLRA’s stated pur-
pose of reducing frivolous prisoner suits. The fixes for the PLRA proposed in H.R.
4109 do not interfere with this critical provision.

I also would propose to this Subcommittee that you consider including in H.R.
4109, a provision that during the 90 day stay options in §3(a)(2) that use of Alter-
native Dispute Resolution (ADR) processes be authorized as a means of early resolu-
tion of legitimate inmate grievances.. ADR consists of Mediation, Arbitration or
Early Neutral Evaluation (ENE)

To briefly explain, mediation involves negotiation moderated by a trained medi-
ator. Arbitration is an agreement to litigate the case de novo before an arbitrator
whose decision is binding. ENE involves sending a case to a neutral attorney with
subject matter expertise. The ENE attorney can provide a non-binding evaluation
and is available to assist the parties in reaching agreement. To a pro se prisoner,
this outsider’s view may well terminate a non-meritorious claim early without run-
ning up financial costs in the system and cutting inefficient use of time by parties,
attorneys and courts.

ENE was started by 20 attorneys in the Northern District of California in the
1980’s and is spreading across the United States. Indeed, the Federal District Court
for the Western District of Pennsylvania in Pittsburgh recently adopted ENE as an
ADR tool. Unfortunately, it does not cover social security or prisoner cases. By au-
thorizing the use of these ADR programs, I believe many districts across America
will adopt ADR for prisoner cases.

These ADR programs, used in other federal cases, provide an impartial and acces-
sible forum for just, timely and economical resolution of federal legal proceedings.
Our own federal courts have recognized that the ADR processes are effective and
economical use of the court’s resources. In particular I believe ENE would be valu-
able in prisoner litigation as the neutral attorney could provide a neutral look the
inmate claims to see whether the claim can be best resolved without litigation.

Lastly, as a solo practitioner, I must add my voice in support have to support the
other testimony regarding the unfair provisions of the PLRA limiting attorneys fees.
As a solo practitioner I have learned of many meritorious cases involving First
Amendment rights, and in particular retaliation against prisoners for exercising
their rights. Since these cases involve only nominal damages and not physical in-
jury, the 150% requirement makes it impossible for someone such as me to rep-

9But see Kiman v. New Hampshire Department of Corrections, 451 F.3d 274 (1st Cir. 2006)
where the First Circuit held that the lower court must determine whether the inmate must ex-
haust his administrative remedies as a prerequisite to suit under the ADA.

1042 U.S.C.A. §1997e sections (a) (exhaustion requirement) and (c)(1) (dismissal) both specifi-
cally state “any other Federal law” and section (e) refer to “[n]Jo Federal civil action”.

11546 U.S. 151, 126 S.Ct. 877 (2006)

1242 U.S.C.A. §1997e (c)
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resent an inmate in a meritorious case. The inmates seldom have access to funds
to pay an attorney up front, and if my recovery is limited to 150% of a nominal dam-
age award, there is no way that I would be able to devote my time to such a case.
I willingly do pro bono work for Pennsylvania inmates and am a registered lobbyist
in Pennsylvania for criminal justice reform minded individuals and groups. But, as
a solo practitioner I cannot litigate without adequate recompense for my time.

In fact, it is, in my opinion as a former Attorney General, that the 150% require-
ment is the single greatest contributing factor to the unwillingness of the states to
settle cases, since they know they will not be required to pay the attorney’s fee if
only a nominal amount of a buck or two is awarded. They can afford to pay $1.50
in attorney’s fees, but not the actual fee earned by the attorney based upon the time
required for the lawsuit. Not only does the 150% requirement preclude attorneys
from taking on meritorious cases involve clear rights violations, but it also can
waste the court’s resources because it eliminates the incentive for the government
to settle the case prior to the attorney spending large hours on the case and thus
raising their liability for the attorney’s fee.

I urge you to support, and consider co-sponsoring H.R. 4109 in order to ensure
that prisoners’ meritorious claims can be heard in federal court. It is critical main-
tain the federal courts’ ability to effectively oversee the corrections system and to
maintain inmate belief that the system can work for them. Fixes to the PLRA are
long overdue, and I commend Congressman Scott and Congressman Conyers for
their leadership on this very important issue.

Mr. ScotrT. Thank you very much.
Ms. Woodford.

TESTIMONY OF JEANNE S. WOODFORD

Ms. WooDFORD. Thank you. Good afternoon. Thank you, Con-
gressman Scott, Congressman Gohmert, and all Members of the
Committee, for giving me the opportunity to testify today about
H.R. 4109, the “Prison Abuse Remedies Act of 2007.”

I am the former warden of San Quentin State Prison and the
former director and under secretary and, for a short time, acting
secretary of the California Department of Corrections and Rehabili-
tation. I have 30 years of experience in the field of corrections. I
am here to testify in support of making necessary fixes to the Pris-
ons Litigation Reform Act.

As a prison administrator, I was often unable to address defi-
ciencies in our prisons, not only due to a lack of resources but, just
as often, due to a lack of political will. I also was witness to the
frustration of the Attorney General’s Office on occasion when put
in the difficult position of trying to defend a policy or a practice
that was clearly in conflict with the law solely because the execu-
tive branch of State government was more comfortable following
the order of a court than correcting a deficiency, itself. The political
ramifications that result when a government official appears to
choose prisoners and prisons over other State needs continues to
prevent government leaders from adopting policies and appro-
priating money to address grossly deficient prison conditions.

Any good prison administrator should not fear the involvement
of the courts. I have come to understand the importance of court
oversight. The courts have been especially crucial during recent
years as California’s prison population has exploded and prison of-
ficials have been faced with the daunting task of running outdated
and severely overcrowded facilities. Right now, virtually every as-
pect of California’s prison system is under court oversight. This is
true for health care, for mental health care, for dental care, for
prison overcrowding and for conditions for youth. The list goes on
and on.
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The California Department of Corrections and Rehabilitation also
has been subject to Federal court intervention to address such
issues as employee investigations, employee discipline and even the
code of silence that was responsible for hiding the wrongdoings of
some staff in their actions against prisoners.

All of this court intervention has been necessary because of the
State’s unwillingness to provide the department with the resources
or to make the policy changes needed to bring about necessary re-
form in the prison system.

The PLRA allows States to move to terminate consent decrees
after 2 years. The San Quentin death row consent decree, which
deals with conditions of confinement, is one example of a case
where improvements were interrupted because of the provisions of
the PLRA. More time was spent litigating about whether the de-
cree was in effect than remedying the inadequate conditions on San
Quentin’s death row.

Death row prisoners are a perfect example of where court inter-
vention may be absolutely necessary. Some of the most difficult
conversations I had as a warden were with the family members of
the victims of death row inmates. Understandably, these family
members are in pain beyond belief. Some would ask me questions
like, why did I even feed the prisoners? I had to explain to them
that, as a prison administrator, my role was to provide for the safe-
ty and security of prisoners, staff and the public. Without court
intervention, I believe I would not have been able to meet this re-
sponsibility. In California’s prison system, it normally takes up to
a year or more to exhaust administrative remedies through every
level of appeal.

What is a prisoner to do if he or she is not receiving adequate
medical treatment for a serious heart condition, for example? That
prisoner may be forced to suffer for over a year waiting for a re-
sponse to a grievance. I do not think that the PLRA was intended
to cause this kind of harm.

There also exist countless reasons why prisoners may be unable
to complete the grievance process. For instance, prisoners may be
transferred from one prison to another or paroled before they are
able to fulfill each level of the appeal. Grievances may be rejected
because a prisoner cannot clearly articulate his or her complaint or
for a minor problem, such as using handwriting that is too small.
Many of these prisoners are mentally ill and are barely literate, as
others have talked about.

In December of last year, the Sacramento Bee reported that the
release dates for nearly 33,000 prisoners in California were miscal-
culated. As a result, prisoners have been forced to stay in prison
beyond their appropriate sentences. According to some courts, these
prisoners, however, will not be able to recover compensatory dam-
ages for this violation of their rights because over-detention does
not meet the physical injury requirement.

Having served as the CDCR director and as under-secretary and
as acting secretary for over 2 years, I have become familiar with
the problems faced by youth incarcerated in California. This is an
extremely vulnerable population that must be treated differently
than the adult population. Requiring use to exhaust a complicated
and a neglected grievance process is unreasonable. In some cases,
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youth are only able to complete the grievance process if they have
a caring adult on the outside or the attention of an attorney to as-
sist them. Even then, sometimes they are unsuccessful.

In conclusion, good prison administrators do not need the many
excessive protections imposed by the PLRA. The PLRA must be
changed to ensure that courts can provide much needed oversight
of correctional facilities. H.R. 4109 includes necessary fixes to the
PLRA that will not open the floodgates to frivolous lawsuits but
will actually help prison officials to ensure that prisons operate hu-
manely and in accordance with the law. It is, after all, the respon-
sibility of government to protect the rights of all citizens and, more
importantly, to protect those who are the most vulnerable. We
know of too many instances of prison abuse to ignore the needs of
prisoners and of incarcerated youth to have appropriate access to
the courts. The proposed modifications to the PLRA will allow pris-
on administrators to respond to complaints and will ensure prison
grievances about constitutional violations are not ignored.

Thank you so much.

[The prepared statement of Ms. Woodford follows:]
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PREPARED STATEMENT OF JEANNE S. WOODFORD

Testimony by Jeanne Woodford for the House Judiciary Subcommittee on Crime,
Terrorism, and Homeland Security
Hearing on H.R. 4109, the “Prison Abuse Remedies Act of 2007”

April 22, 2008

Good afternoon. Thank you to Congressman Scott, Congressman Gohmert, and all of the
Committee members for giving me the opportunity to testify today about H.R. 4109, the
“Prison Abuse Remedies Act of 2007.” T am the former Warden of San Quentin State
Prison and the former Director, Undersecretary and for a short time acting Secretary of
the California Department of Corrections and Rehabilitation (CDCR). Thave 30 years of
experience in the field of Corrections. 1am here to testify in support of making necessary

fixes to the Prison Litigation Reform Act (PLRA).

Thave had many years of experience responding to prison litigation. As a prison
administrator, I was often prohibited from addressing deficiencies in our prisons not only
due to a lack of resources, but just as often due to a lack of political will. I also was
witness to the frustration of the Attorney General’s office when put in the difficult
position of trying to defend a policy or practice that was clearly in conflict with the law,
solely because the Executive Branch of state government was more comfortable
following the order of a court than correcting a deficiency itself. The political
ramifications that result when a government official appears to choose prisoners and

prisons over other state needs continue to prevent the Legislature and the Executive
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Branch of state government from adopting policies and appropriating money to address

grossly deficient prison conditions.

Any good prison administrator should not fear the involvement of the courts. From my
experience over the last 30 years as a corrections official, I have come to understand the
importance of court oversight. The courts have been especially crucial during recent
years, as California’s prison population has exploded, and prison officials have been
faced with the daunting task of running outdated and severely overcrowded facilities. Tt
would be impossible for the CDCR to accomplish its mandates without court oversight.
Right now, virtually every aspect of California’s prison system is under court oversight—
this is true for medical care, mental healthcare, dental care, prison overcrowding,
conditions for youth, due process for parolees, due process for parole lifer hearings, and
the list goes on. The California Department of Corrections and Rehabilitation also has
been subject to Federal Court intervention to address such issues as employee
investigations, employee discipline, and the code of silence that was responsible for
hiding the wrongdoings of some staff in their actions against prisoners. All of this court
intervention has been necessary because of my state’s unwillingness to provide the
Department with the resources it requires. These lawsuits have helped the state make

dramatic improvements to its deeply flawed prison system.

The PLRA allows states to move to terminate consent decrees after two years, and then
prisoners have to fight their way back into court to prove ongoing constitutional

violations. This process can cause major disruption to, or even halt, progress being made
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through useful consent decrees. The Thompsorn Consent Decree, which deals with
conditions of confinement for death row prisoners at San Quentin State Prison, is one
example of a case where improvements were interrupted because of the prospective relief
provision of the PLRA. More time was spent litigating about whether the decree was in
effect than remedying the inadequate conditions on San Quentin’s death row. And death
row prisoners are a perfect example of where court intervention may be absolutely
necessary. Some of the most difficult conversations I have had have been with the family
of the victims of death row prisoners. Understandably, these family members are in pain
beyond belief. Some asked me why I even fed these prisoners, and I had to explain that
as a prison administrator my role was to provide for the safety and security of prisoners,
staff, and the public. Without court intervention, I believe I would not have been able to

meet this responsibility.

The exhaustion requirement of the PLRA, which was made even more stringent by a
Supreme Court decision in a notorious case with my name on it, presents prisoners with
often-insurmountable obstacles to overcome in order to file complaints in federal court.

I am not making a statement about the merits of this particular case. I am simply
speaking to the real world implications of the legal precedent set by the case, based upon
my experience as a prison administrator. The Woodford v. Ngo decision established that
the failure to comply with the minute-technical details of a prison grievance system will
almost always lead to the dismissal of a prisoner’s claim. While it is important for prison

officials to be aware of problems in their facilities before claims are filed in court, it is
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absurd to expect prisoners to file grievances within the prison system under any

circumstances without ever making a mistake.

For those prison officials who fear the courts, the PLRA provides an incentive to make
their grievance procedures more complicated than necessary. As a result, prisoners and
prison officials are likely to get tied up in a game of “gotcha” rather than spending that

time resolving a prisoner’s complaint.

In the California prison system, it normally takes up to a year to exhaust administrative
remedies through every level of appeal. But because of the serious overcrowding and
understaffing problems now faced by the California prison system. it frequently takes
even longer than that. What is a prisoner to do if he is not receiving adequate medical
treatment for a serious heart condition? Because of the PLRA, that prisoner may be
forced to suffer for over a year while he completes the exceedingly complex, and forever
delayed California CDCR grievance process before he can even file a lawsuit. Ido not
think that the PLRA was intended to cause such harm, but it undoubtedly has, and needs

to be fixed.

There also exist countless reasons why prisoners may be unable to complete the
grievances process. For instance, prisoners may be transferred from one institution to
another or paroled before they are able to fulfill each level of appeal. Grievances may be
rejected because the prisoner could not clearly articulate his complaint, or for a minor

problem such as using handwriting that is too small. Many of these prisoners are
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mentally ill or barely literate. I alsoknow of a least one state that will screen out appeals
if they are not signed in blue ink and yet another state that charges prisoners to file an

appeal.

The physical injury requirement of the PLRA is unnecessary and harmful. Prisoners
should not have to prove a physical injury in order to obtain compensatory damages if
their constitutional rights have been violated. As a prison administrator, I do not want
my budget spent on damages due to lawsuits because my staff fails to do their job.
Therefore, it is my responsibility to ensure that they are trained appropriately and that
they come to work everyday committed to helping me run a safe and constitutional
facility. In situations where something goes wrong and a violation is committed, it
should not matter whether the injury was physical in nature. My facility and the state

need to be held accountable regardless.

In December of last year, the Sacramento Bee reported that the release dates for nearly
33,000 prisoners in California were miscalculated. Because sentencing laws were
misinterpreted in thousands of cases, it is taking months to review all of them and
prisoners have been forced to stay in prison beyond their appropriate sentences. Today
there are still hundreds of prisoners unjustly incarcerated due to judicial errors. Thave
been told that according to some courts these prisoners, however, will not be able to
recover compensatory damages for this violation of their rights because over-detention

does not meet the physical injury requirement of the PLRA.
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The physical injury requirement also makes it extremely difficult for prisoners to find
attorneys to represent them if they suffer a constitutional violation that is not physical in
nature. Under the physical injury requirement, a prisoner who is forced to stand naked in
his cell for an entire day without access to food or water is only eligible for nominal
damages. As a result, he is unlikely to find an attorney who can dedicate countless hours

to proving his case only to receive as little as $1.50 in compensation.

Having served as the CDCR Director, Undersecretary and acting Secretary for over two
years, I have become familiar with the problems faced by youth incarcerated in
California. This is an extremely vulnerable population that must be treated differently
than the adult population. Requiring youth to exhaust a complicated and neglected
grievance process is unreasonable. In some cases, youth are only able to complete the
grievance process if they have a caring adult on the outside or the attention of an attorney

to assist them. Even then, sometimes they are unsuccessful.

Youth, who rarely complain to prison officials at all, should not be included in the PLRA.
They have a much more difficult time navigating convoluted grievance systems than
adults. We need to ensure problems in juvenile facilities are brought to light without

barriers imposed by needless laws intended to curb prisoners’ access to the courts.

In conclusion, good prison administrators do not need the many excessive protections
imposed by the PLRA. On the other hand, the obstacles erected by the PLRA frequently

prevent necessary court oversight that would serve well both competent and incompetent
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prison administrators. The PLRA must be changed to ensure that courts can provide
much-needed oversight of correctional facilities, and that prisoners’ legitimate claims can
reach the courts so that prison and state officials may be held accountable for
constitutional violations. H.R. 4109 includes necessary fixes to the PLRA that will not
open the floodgates to frivolous lawsuits, but will actually help prison officials to ensure
their prisons operate humanely and in accordance with the law. Itis, after all, the
responsibility of government to protect the rights of all citizens and more importantly to
protect those who are the most vulnerable. We know of too many instances of prison
abuse to ignore the need for prisoners and incarcerated youth to have appropriate access
to the courts. The proposed modification to the PLRA will allow prison administrators to
respond to complaints, and will ensure prisoners’ grievances about meritorious
constitutional violations are not ignored. In addition, the recommended changes to the
PLRA will give us all the comfort of knowing that we have a system that will protect the

incarcerated youth in our country.

Thank you for allowing me to testify today.
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Mr. ScotT. Thank you very much.

I want to thank all of our witnesses for your testimony. We will
now have questions from the panel, 5 minutes each. I will recog-
nize myself for 5 minutes.

Ms. Hart, the way our system works is that you have got a lot
of people working independently. The legislature passes mandatory
minimums. The police arrest. The judge sentences. They are all
kind of independent on their own.

Is it possible to end up with a prison that is unconstitutionally
overcrowded and that is lacking health care and sanitation?

Ms. HART. Absolutely.

Mr. ScorT. Then what happens?

Ms. HART. Under the PLRA? They can sue. They can get——

Mr. ScorT. Who can sue?

Ms. HART. The prisoners can. I will tell you that this is exactly
one of the things we faced in Philadelphia. The preliminary injunc-
tion order I talked about was something where the prior prison
commissioner decided to control the prison by backing up inmates
into the police districts. That judge was able to enter a preliminary
injunction. It was a sweeping preliminary injunction.

Mr. Scort. Under the PLRA?

Ms. HART. Under the PLRA.

They were awarded attorneys’ fees for it, well over $250,000 ulti-
mately, and the practice stopped.

The PLRA has carefully retained the power of Federal judges to
act swiftly. In that case, for example, the judge ruled that the in-
mates did not have grievances available to them and did not pro-
hibit them from filing suit.

Mr. Scort. How would H.R. 4109 change any of that?

Ms. HART. How would H.R. 4109 change—4109—well, in terms
of stopping it? It would not. It would not stop a judge from doing
it. A judge would be able to do it.

Now, you could have, for example, consent decrees that could
have—the prison, for example. What has happened traditionally
when prison officials sometimes feel they have too many people in
their prisons is they start agreeing to consent decrees to ship them
elsewhere.

There was one, for example, in Texas recently where you try and
control your budget, basically, by saying we’re not going to accept
a certain number of prisoners, and you send them off.

Mr. ScoTT. Well, how would H.R. 4109 make things any worse
than they are now?

Ms. HART. Because basically it would allow you to start doing
that again. It allows certain correctional administrators to trump
State laws and to make agreements that they are not permitted to
and put the burden on elsewhere. It returns you back to the pre-
PLRA time where people could make agreements that trumped
State laws, that weren’t necessary to violate constitutional viola-
tions

Mr. ScotT. You're trying the case—I mean, if you have a legiti-
mate case where, in fact, you have unconstitutional conditions, how
would H.R. 4109 make things any worse than they are now on a
legitimate case?
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Ms. HART. The biggest problem here with H.R. 4109 is the fact
that it covers far beyond legitimate cases. The PLRA tried to make
sure that you protected the powers of Federal judges to still rem-
edy constitutional violations quickly. What——

Mr. ScoTT. Do you need a physical injury under the PLRA?

Ms. HART. Excuse me?

Mr. ScoTT. Do you need a physical injury?

Ms. HART. For a physical injury for emotional damages, that is
what it does require. It is an extension of what was the Federal
Tort Claims Act Provision. It has not stopped the type of suit

Mr. ScortT. If you do not have a physical injury, how do you get
a constitutional violation?

Ms. HART. The courts have interpreted it very narrowly. The
PLRA has not stopped lawsuits. There are a lot that still get filed.
There are still substantial

Mr. ScoTT. For unconstitutional violations without a physical in-
jury, can those cases be brought under the PLRA?

Ms. HART. They are. The courts are interpreting it very nar-
rowly. They are basically saying it is a de minimis injury. Can-
didly, I will tell you, I think that the PLRA does—try to, by lifting
what was out of the Federal Tort Claims Act Provision, something
designed to try and stop what were very insubstantial claims. Do
I think they could have done better?

Mr. ScoTT. Let me ask Mr. Bright.

Can you bring cases like that under the PLRA?

Mr. BrIGHT. Well, the question, Mr. Chairman, is the damages
suit, I think your point is very well taken.

I mentioned in my statement a woman who woke up in the night,
and there was blood gushing from her neck because a mentally ill
inmate had cut her throat from her ear all the way down to her
chin. It almost killed her. It was just lucky that it did not.

Now, the reason for that was the Alabama Department of Correc-
tions only had one guard supervising a room full of bunkbeds with
350 inmates in it. Now, the Commissioner of Corrections would tell
you he needs more guards. The warden of the prison would tell you
she needs more guards. But the fact of the matter is there was not
the money there to do that. So the jail is unconstitutional. As a re-
sult of it, this woman is injured. She has got no damages suit be-
cause she does not meet the grievance procedure of—she meets, ob-
giously, actual injury, but she does not meet the grievance proce-

ure.

Mr. ScorTt. Well, you mentioned the Abu Ghraib Prison condi-
tions would not be—that you would not be able to sue for those
kinds of conditions. Ms. Hart suggested that, if you have unconsti-
tutional conditions, of course they can hear those cases.

Mr. BrIGHT. Well, the point that, I think, we would have a dis-
agreement about there is the extent of the relief that the courts can
order. I mean, this bill has, basically, provisions none of us have
really talked very much that very much limited what a Federal
court can do in terms of the remedy that it orders and how long
it can supervise what happens.

In the case that I mentioned earlier, we are in the third year
now, still trying to get compliance with an order entered 2 years
ago by a Federal court. Under the PLRA, as was pointed out ear-




89

lier, you can spend more time now litigating whether there is com-
pliance or not, whether the decree should come to an end, and
whether or not we are complying with the provisions that are
there. Again, that is injunctive relief that the court ordered.

But, again, at times when I deal with the commissioner of correc-
tions, prison lawyers, jail lawyers, who say, we’ll agree, there is no
question that we need to do A, B, C, and D to cure this. You cannot
settle a case under the Prison Litigation Reform Act. You have got
to have a finding by a judge that there is a constitutional violation,
and then you are limited to 2 years in terms of how long the court
can enforce that, which makes for an interesting thing; most people
who disobey court orders and who are held in contempt of court
pay a serious price for that. It is amazing to me that prison officials
can do that with virtual impunity when that happens. I think that
is part of why the act and why some of the amendments which
would restore the power of the Federal courts to deal with these
cases like any other cases are critically important.

Mr. Scort. Judge Gohmert.

Mr. GOHMERT. Thank you, Mr. Chairman.

Judge Gibbons, you mentioned that your law firm represents all
inmates diagnosed with AIDS in New Jersey; is that correct?

Mr. GIBBONS. Yes.

Mr. GOHMERT. Is that pro bono?

Mr. GIBBONS. Yes.

Mr. GOHMERT. It is pro bono. You are certainly to be com-
mended—your firm is—for the work that you do there.

I guess, if this were passed, that we are talking about today,
then this would allow your firm to receive attorneys’ fees for that
representation; is that correct?

Mr. GIBBONS. I think the significance of the HIV case is that the
decree is ongoing because the problem of AIDS and HIV in the
prison has not gone away.

Mr. GOHMERT. That is correct.

Does that mean you would be able to get attorneys’ fees under
this bill?

Mr. GiBBONS. We have regular, ongoing relationships with the
authorities in the prison over conditions.

Mr. GOHMERT. Right. So, Judge, that would mean your law firm
WOU.;d be able to receive attorneys’ fees under this bill; is that cor-
rect?

Mr. GIBBONS. Possibly, but——

Mr. GOHMERT. I understand. I am not kidding. I think it is abso-
lutely wonderful that you are doing this, that your firm handles
these cases pro bono. That is one of the reasons why I think there
is agreement on both sides when it comes to sexual assault, there
should not be a need for a demonstrated physical injury in order
to pursue a claim. Obviously, the case that was mentioned earlier
where an individual went to the hospital would have been unaf-
fected because he did go to the hospital. There was demonstrated
physical injury. Ms. Woodford mentioned that good prison adminis-
trators do not need the provisions of the PLRA.

Mr. Chairman, we invited Martin Horn, the Commissioner of the
Department of Corrections and Probation of New York City to tes-
tify at the hearing. Unfortunately, Commissioner Horn was unable
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to join us due to conflicts, but he has 35 years of experience in cor-
rections, 13 years of experience as the chief executive of large cor-
rectional agencies. Although he didn’t—was unable to testify today,
he took the time to write a significant letter that looks more like
a brief to the Committee. I would ask unanimous consent to in-
clude this in the record even though, according to Ms. Woodford,
he would apparently be an administrator who is not good because
he indicates he needs the PLRA.

I would ask unanimous consent to include it in the record. Okay.
Thank you.

[The information referred to follows:]
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: * Martin F. Hom, Commissioner
i Office of the Covamissioner

33 Beaver Street, 239 1],
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April 10, 2008

Honarable John Conyers, Chairman
Committee on the Jud |
_Housc of Representatives
2426 Rayburn Building
Washington, DC 20515

Honorable Lamar Smith, Ranking Membey
Commniittee on the Judiciary
House of Representatives

2409 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Conyers and Congressman Smith:

I'write in opposition to HL.R. 4109 Proposcd Amendments to the Prison Litigation Reform Act (PLRA).

I write as Chairmen of the Policy Committee of the Association of State Correctional Admivistratars and
as 4 corrections professional with over 35 years experience in Corrections, the Jast 13 vears as the Chief
Execcutive Officer of large correctional agencies.

| .
Few laws passed by Congress have so well served their intended purpose as the Prison Liti gation. Reform
Act, Pub. L. No. 104-134, passed in 1996. The PLRA was passed on & bipartisan basis to address
Iegitimate concerns about excessive frivolons prisoner litigation. Prior to enactment of the PLRA, the
National Association of Attorneys General estimated the cost of frivolous prisoner lawsuits at more than $
80 million a year. Additionally, in sowe jurisdictions, comts were ordering the relcase of inmates and
thereby putting the public at risk. The provisions of the PLRA were carefully crafted to balance the rights
of prisoners lo seck judicial redress for constitutional violations arising from the conditions of their
confinement. and society’s legitimate concern for management of its prisons and jails by people trained

.and equipped to administer them in a fashion consistent with the public’s salety.

Prior to the enactnent of the PLRA, prisoners filed 2 disproportionate share of the civil lawsuits filed in
federal courts. In 1994, about 25% of the federal civil filings were on behalf of prisoners. With enly 1.5
million prisoners at thal time, they accounted for more than a third of the filings by the other 306 million
Americans and the filings of all businesses and organizations, combined!! Most of thesc cases were
dismissed as without merit.

The cffect on the already overburdened Federal Judiciary had to be mind numbing and deleterious to the
mterests of the inmates who had claims with merit. Ag Justice Roberi Jackson obscrved in 1953, roust

Visit NEW FORK'S BOLDEST on the Web at;
i I : . o
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prejudice the occasional meritorjous application 1o be buried in a flood of worthless ones.”! In testimony
on Novernber 8, 2007 before this committce one supparter complained, “No longer need prison or jail
officials investigate or answer complaints that arc frivelous...” To my mind it is better thal prison and jail
officials spend their limited time managing correctional institutions that further public safety, promote
rehabilitation and are cfficient in their use of taxpayers dollars. Furthermore, the fact is that any
correctional system with a functioning inmate grievance program will responsibly investigate, respond to,
and generally resolve frivolous inmate complaints along with the legitimate complaints — but internally,
not by clogging up the federal court dockets

The PLRA had the desived cffect. The number of filings decreased from 41,679 in 1994 to 25,504 in
2000, after enactment. Despite! the thoughtful limitations PLRA. imposes, a disproportionate number of
filings before the Federzl Courts continue to be prisoner litigation, Indeed, “ From 2000 to 2003, such
cases represented between 8.3% and 9.8% of the new filings in the federal district courts. or an average of
about one new prisoner case every other weck for each of the nearl ¥ 1000 active and senior district judges
across the country.”” Thus, it is misleading to suggest as the sponsor do that the PLRA has had a chilling
effect on the ability of prisoners to obtain judicial redress, The evidence is very much to the contrary.

The sponsors and supporters of HL.R. 4109 propose to amend the PLRA to rescind the requirement that
claims for mental or emotional injury mmnst also show physical injury; rescind the requirement that
prisoncrs exhaust administrative remedies before filing a federal Jawsnit; eliminate the requirement that
prisoners who have becn shown to have previously filed three meritless lawsuits pay full filing fecs;
eliminate the PLRA. limitations on court orders which require them to be the least intrusive remedies and
to consider their adverse impact on public safety (the so-called “needs-narrowncss” test ); make it more
difficult for state and local officials to terminate consent decrees; aud remove the limitations on attorney’s
fees. They argue that PLRA has prevenled inmates from raising legitimate claims and that these
amendments are necessary to ameliorate that cffect.’ Morc than 25,000 filings in a year is hardly evidence
of an ingbility to pursue claims.

i

The PLRA provisions tcquiring ‘physical injury mirror the requirements of the Federal Tort Claims Act
(28 U.8.C. 1346) that have long comtained such a limitation. Advocates point to allegations of sexual
assault that result in mental or emotional Injury. However, numerous circuits have consistently held that
forcible sexual assaults inctude physical injury, by definition, and thas claims for mental oF emotiopal
injury resulting from sexual assavlts are not barred.* Accordingly, no amendment is needed to the FLR A
to rerder such cases justiciable. }

The limitations imposcd by PLRA simply put the prisoner on & comparable footing with other citizens and
mpose the same deterrent to litigation that other Americans face. The physical injury requirement, for

' Brown v. Allen, 344 1.8, 443 532 (1953)(Jacksan, ., concurring).

2 Woodfurd v. Ngo, 126 &, Ci, 2378, 2388 n,4.2400 (2006} (Stevens, T, dissenting).

* Testimony of Margo Schlanger, Committee of the fudiciary, Subcommittee on Crime, ‘errorism, and
Homeland Security, Washington. 1D.C. November 8, 2007, a 3.

* Liner v. Goord, 196 F. 3d 132,135 (2d Cir. 1999)alleged sexual assault not barred by physical injury
requirement of PLRA); Styles v. Mcginnis 28 Fed. App. 362 (6% Cir. 2001 (claim arising out of
involuntary rectal exani was not barred by PLRA); Williams v. Prudden, 67 Fed App. 976 (8% Cir, 2003)
(civil rights complaint alleging scxual assault on female prisoner by comections officer not barred by
PLRA).
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example, is “...normally required under well-setiled principles of common law as well as (or civil rights

claims bronght outside the context of prisoner suits.”

The PLRA provides inmates’ rijghts to file lawsuits beyond that provided the ordinary citizen seeking
redress in the federal courts, Inmates  granted in forma pauperis staius may file lawsuits for no fee. But
more, o avoid creating an impediment 1o access to the Courts, the PLRA allows prisoners to pay their
filing fees over time, an allowafice not available 1o you and me. It is simply misieading to say that the
so-called “frequent filers” provision of PLRA prevents access to the Courts, it docsn’t. What PLEA does
is establish that inmates who ha e demonstrably filed frivelous claims three times are regquired to pay the
full filing fee, unless in imminent danger of serious bodily injury. It is reasonable to deny them the
cxtraordinary benefit otherwise conferred only upon prisoners lo pay in installments. Moreover, under
existing courl rules, any citizen may be prohibited from filing if the court concludes that a litigant has filed
a large number of meritess claims; there is no reason to exclude prisoners from this rie. No amendment
of this rule is necessary.

HER. 4109 would eliminate the requircment that a prisoner exhaust administrative remedies, when
available, before filing a federal lawsuit. By including this exhaustion requirement Congress struck an
appropriate balance beiween the need (o cneourage prisoners to prompily notice prison znd juil officials
and the inmate’s need to file mcritorious claims. The “availability” requircment contained in PLRA as it
now stands allow the inmate to file claims for state actions that are not grievable; for example, il claims of
staff assaule or classification determinations are not grievable in a particular correctional system, the
requirement imposes no bar to, immediatcly filing a lawsuit about such matters. As even prisoners’
advocates have acknowledged, the courts already interpret this “availability requivement very favorably
towards inmate claims,”® Moreaver, the supposed justification for this amendment is that inmates arc
reluctant to file grievances out of fear of retaliation. This is simply wrong. if an inmate cannot file, then
the grievance mechanism is not deemed “available,” and the exhaustion requircment docs not apply.”
Additionally the Courts have held against prison officials who retaliate against inmates for asserting (heir

rights.®

Furthermore, requiring eth)st:ion of adiministrative remedies allows a comectional system’s inmate
grievance program to work as imntended. Filing a gricvance is not a meaningless administrative
requirement; it is oftén the path to swift and appropriate tesolution of a problem faced by a partenlar
prisoner. When the grievance :system is able to address a grievant’s concern, it provides a far more
prompt remedy than eny knovyn lawsuit wending its way through the cowrt system. This internal
vesolution s appropriately favored by the PLRA as enacted, and Congress should continue to encourage
administrative resolutions by retaining that provision.

As an administrator, it has been my experience that once notified of a problem, the admiuistrator can
swiftly act upon it, correct it and ameliorate the problematic condition far sooner than is the case once the
matter is entangled in the highly stylized jousting between attorneys in litigation. The best remedy is to
quickly identify the problem and allow the responsible administrator to correct it. According to

* Testimony of Ryan W, Bounds, Committee on the Judiciary, Subcommittes on Crime, Terrorismi, and
Homeland Secarity, Washington, 13.C. November &, 2007, at 3
¥ John Boston, The Prison Litigation Reform Act (February 27, 2006) pp. 108-125,
http:/IW\wnlaw,yalc.cxlu/du‘uuments/pdf/Boslon,PLRA”’l‘ atise pdf.

i Hemphill v. New York, 380 F. 3d 680 (2d Cir. 2004}, Brown v. Creak, 312 F.3a 108,112-113 (3d Civ.
2002), Miller v. Norris, 247 B, 3d 736, 740 (7" Cir. 2001), Dole v. Chandler, 438 F.3d 804 (7" Cir. 2006)
® Mitchell v. Horn 318 T. 3d 523 (3d Cir, 2003), Siggers-El v. Barlow, 412 F. 3d 693 (6™ Clir. 200%)

Y Margo Schlanger, April 2003, “Inmate Litigation™, 116 Harv. L, Rev. 1353, 1696 (2003).
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Margo Schlanger, “A good adrministrative remedy system can serve simultaneously to educate upper level
officials about what is happening on the agency front lines and to resolve somo disputes. Federal law
should use the carest of a district conrt exhaustion tequirement for inmate plaintiffs to encourage states to
implemient such a system.””

H.R. 4109 would eliminate the so-called “needs-narrowness™ test in FLRA, that is, the requirement that
injunctions and consent decrees be the least intrusive remedy with due consideration of adverse impacts
on public safcty and the criminal justice systemn. Elimination of (his provision would return us to the state
of affairs which existed prior to PLRA wherein incredibly complex orders that made sound management
of correctional institutions ditficult if not impossible, and correctional administrators spent al their time
discerning whether one good practice or another ran afoul of arcane, ofien contradictory and costly orders,
The ability of administrators to innovate, improve and save the taxpayers money in thoughtful ways was
impeded and public safely compromised.

The Benjamin litigation, which was filed in 1975 in the Southern District of New York and is still pending
before Judge Harold Baer, is a prime example of these perverse cffects. For decades, the New York City
Department of Corrcetion was constrained by conscnt orders that mandated details as picayune as the
precise amount of which brand of cleanser must be used in each gallon of water used to clean the jails. To
this day, the court monilor’s sanitation expert comments on the color used to paint the Department’s
Janitor closels as well as on issues that are no longer cven within the court’s Jurisdiction.

PLRA provides that a consent order or injunction may be ferminated after two years, upon petition from
the defendant corrections agency, unless the plainliffs demonstrate to the Court a continuing and ongeing
constitutional viclation. H.R. 4109 would change that to return to the days of orders without end — as the
Benjamin case appcars 1o he even under the current PLRA - and allow coutts to set the time when
defendant corrections agencies might seek termination, placing the onus of showing the abscnce of
continuing constitutional violations, and that one won’t arisc in the future, upon the defendant corrections
agency. This runs counter to a basic belief that States should be allowed to run their prisons unless the
Court removes this power in order to prevent or correct a constitutional vielation. The staie’s power to
T its own prisons should not be removed when there are 1o demonstrable systemic violations of federal
rights. No public offigial can meet the impossible burden of proving what won’t happen in the futare.

The proposed amendiment in HLR., 4109 t6 remove the PLRA limitations on attorneys’ [ees is unwarranted.
Under PLRA prisoners who prevail are entitled (o attorneys” fees capped at 150% of the rate for court
appointed lawyers in the federal courts. Thesc rates as cureently set are more favorable for prisoners than
for wounded veterans who seek recovery for ma practice.

Despite the physical injury requirement, despite the exhaustion requiremcrit, despite the 3-strikes rule,
despite the caps on attorneys’ fees, inmates still file faderal bawsuits against prison officials in staggering
numbers. There is no real evidence any of thesc prudent tules have resulted in the denial of access to the
courts on the part of state or local inmates. The concems supporters of HR. 4109 express are speculative
and theoretical. They offer little or no evidence that the imagined impediments have actually kept anyone
from filing a meritorious clajo.

¢ Marge Schianger, April 2003, “Inmate Litigation”, 116 Harv. L. Rev. 1555, 1696 {2003).
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For those reasons I urge the Congress to recognize the salutary effects in the intended direction achieved
by enactment of PLRA and to reject HR 4109,

Very truly yours, P

bl

in F. Horn
Commissioner - Departments of Correction and Probation

¢: Kimani Litte, Minority Counsel
Florence Hutner, General Counsel, DOC
Judy LaPook, Chicf of Staff, DOC
Theodis Beck, President, ASCA
Jon Ozmint, Chair, Legal Affairs Cormittee, ASCA
Eric Shultz, Dir. Legislative Affairs, ACA
file
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Ms. WOODFORD. May I say that I have a great deal of respect for
Mr. Horn, so I would not want it on the record that I think other-
wise.

Mr. GOHMERT. But you did say that a good administrator would
not need the PLRA. He indicates he is. Therefore, using deductive
reasoning, he must not be a good administrator. But you feel like
he is a decent administrator if not good?

Ms. WOODFORD. Yes, I do.

Mr. GOHMERT. Okay. Thanks.

You know, one of the things I have observed just in my few years
here in Congress is that there is a tendency to overreact by both
Republicans and Democrats. The PLRA, as we have heard from
wonderful testimony in the prior hearing—I mean, and I do not
mean “wonderful” as in enjoyable. It was not enjoyable at all, but
it pointed out some real problems with the PLRA, with the things
that we have indicated should be addressed.

But it strikes me, it reminds me of a coach we had back in school
that on these bus trips, he’d slam the air conditioning, you know,
that knob—he would slam it all the way over to cold. People would
freeze to death. He would slam it all the way to hot. People would
get too hot. He would slam it back. And by the end of the trip, peo-
ple were constantly getting sick.

Now, the issue before us is immeasurably more serious than air
conditioning, but it reminds me—you know, the PLRA went too far,
which it appears it does need some tweaking. And rather than
slamming it back to the other extreme and remove the most impor-
tant provisions entirely, that maybe what it needs here is a little
adjustment. Because what I see is, you know, there is potential
here, as Ms. Hart pointed out, to give inmates more rights than our
military has and than even victims often have. I hate to see an
overreaction, because I have seen some good come from this bill.

So, Mr. Chairman, I mean, it is up to you all as the majority
party as to what happens, but I would think a little tweaking is
more in order than going clear back to the other extreme. And I
see my time has expired.

Mr. Scort. Thank you.

I would just respond by saying we are trying to work together
to see—there appears to be significant common ground, and we
want to take advantage of that common ground and make the ap-
propriate adjustments.

The gentleman from Michigan, Chairman Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman.

This has been a good hearing. I don’t think all Democrats and
Republicans have a tendency to overreact, especially not on the
House Judiciary Committee. Some, there are some, though. There
are a few.

So, what, Ms. Woodford, what do you make out of this? What
have you heard at this hearing that you would remind us to take
with a grain of salt? What have you heard that you would want
us to retain in our memory banks as long as possible?

Ms. WooDFORD. Well, I think what I have heard is that pris-
ons—if you haven’t been there and experienced them—and some,
obviously—I worked at San Quentin 2 weeks after graduating from
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college for 27 years. I started as a correctional officer and left as
the warden.

If you have not been in these prisons, it is hard to understand
the culture and how they operate, and how a different leader can
bring—can have transparency or there might not be any trans-
parency, and that the impact of these prisons on our society as a
whole is often misunderstood. I used to say to people, we think we
lock up people and throw away the key. Not so; 95 percent of them
return to our communities much sooner than we think. They are
always connected to their families and to their communities
through visiting and through writing and through all of those con-
nections that people have. How we treat them—how we treat
them—is so important. It makes a statement in our society. It
makes a statement to their families and to their children.

We need to be much more involved in what happens. And, unfor-
tunately, prisons get to be the political ball often in budget proc-
esses. If you try to say, we need to do this because it is the right
thing to do and this society should treat people better, it gets to
be you are soft on crime. Well, we need to remember everybody
comes home, and they do. And I think that is really what we
should remember from this.

Mr. CONYERS. What do you think, Judge? What do you make out
of what has happened here today? Is there anything you have
heard here that we ought to take with a grain of salt?

Mr. GiBBONS. Well, I have heard from Pennsylvania—and Penn-
sylvania has been very influential in getting the PLRA passed in
the first place. And I have had some experience with Pennsylvania
cases. There is a tale of two cities.

The Philadelphia tale is that the city, after litigating for a while,
decided on a consent decree which put a cap on a dungeon,
Holmesburg Prison. Now, the city could have taken another route
and said, well, if you think the conditions are unconstitutional, we
will build more facilities, but that would take money. So they opted
for a settlement with a cap, and the district attorney didn’t like
that. And when he became mayor, he was no more satisfied than
before, but he did not take the route of raising the money to build
constitutionally adequate facilities.

The other city, Pittsburgh—Allegheny County—took a different
course. They decided to litigate. And they litigated, and they liti-
gated for 18 years, and they disobeyed court orders. And each time
they disobeyed a court order, they were held in contempt and were
fined $25,000 to the point where the contempt fines totalled $2 mil-
lion, 700-and-some-odd thousand dollars. And the city finally real-
ized it might be sounder to build a compliant facility, so they fi-
nally built a new jail after 18 years. And this terrible judge, when
they built the facility, entered an order giving them back the
$2,700,000 to help pay for it.

The PLRA grows out of this Pennsylvania environment. What is
clogging up the courts in prison litigation is resistance to spending
money on constitutionally adequate facilities, not the wicked Fed-
eral judges releasing prisoners willy-nilly.

Mr. CoNYERS. Thank you.
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The gentleman from California, our only Attorney General in
Congress, referenced the intimidation factor. And Mr. Preate, I
think, also mentioned it.

How large an influence is that on shaping the relationship be-
tween inmates and guards?

Mr. PREATE. Mr. Conyers, you are addressing that to me?

As T said, the vast majority of guards and staff at prisons are
fine. They are professional. I have seen that. There are some who
are rogues, who are just, you know, very difficult and onerous and
retaliatory. That is what creates this, this problem. The grievances
flow from that, from one’s not being willing to listen to somebody
else’s point of view. Where you have the professional and courteous
interchange, then it is not a problem, but I have to say that it is
the subtle things. If you complain about a guard, even sometimes
a fellow who is professional, you know, he would make a remark
and say, you know, “All right, I have had it with you.” And the
next thing you know that prisoner is transferred to another institu-
tion and loses all the accumulation of perks that he gets. They get
their little TVs, that they have to pay for; it is not free. You know,
they may lose their single cell. And they've got to go to a double
cell. I mean, these cells are small. They are closets. I have seen
them. I go into those institutions. And the loss of that is enormous.
If that is all you have—if that is all you have and your life is in
that cell, in that little cubicle that you have for a container, you
have lost everything.

And that is why, you know, there is a perception that prisoners
want to get out of prison to go to Federal court, you know, and
have a fun time. Not so. The reality is that is not the reality. Most
of the prisoners do not want to leave their prisons that they have
set up house in because of the accumulation of goodwill that they
have there, the staff that they know, the routine that they know.
These are all so important to them. That routine is what gets them
through every day. You change that routine, you’ve changed their
life. And that is so hard for people on the outside to understand.
They do not want to change.

I have a prisoner who was—I got him a new trial in Pennsyl-
vania. I got him a new trial. And he was moved from State prison
back to the county prison. As soon as he got back to the county
prison, he went up to the judge who was sitting there, standing
there taking a guilty plea.

He says, “Judge, can I go back to the State prison?”

He says, “No, I have not sentenced you yet.”

b er says, “But everything I have, I own is back there.” Can’t go
ack.

So it is not the reality to say, “Oh, I want a few days off.” And
besides that, now we have something called video conferencing
where the people stay in the prison and where the judge sits in his
chambers or in a facility where there is video conferencing. So
there isn’t this—there may have been 10 or 15 years ago, but it
doesn’t exist anymore. That is the real world that I know, Con-
gressman. That is the real world that I know.

Mr. ScorT. The gentleman’s time has expired. We will have an
additional round.

The gentleman from California.
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Mr. LUNGREN. Thank you very much, Mr. Chairman.

Your Honor, some of your comments remind me a little bit of
what Justice Scalia once said. He said, when he was growing up,
people would see something they did not like or that they thought
was wrong, and they would say, “there ought to be a law.” Now
people look at it and say, “it is unconstitutional.”

Some of these questions, it seems to me, are not on constitutional
violations but are the question of where a governmental institution
ought to put its money and are, at base, political decisions. We may
not like it, and we may argue that more funds ought to be spent
in one way or another, but, frankly, that is the basis of our system.

And with all due respect, Judge, I don’t believe, in each and
every instance that you have cited, it is the Federal courts that
have the only wisdom and knowledge in these areas.

And Ms. Woodford, I congratulate you on the work that you have
done. You have had a tremendous record in the past. Your citation
of some of the victims—families’ of victims of murder saying they
do not want people to be fed is interesting. I have never heard that
with all of the families of victims of murder, and I had to deal with
a lot of them because my office handled the death penalty cases,
and that may be the case. But most of the time, I heard from those
people that the court system had become a game that was playing
with their lives and that the uncertainty of the system and the fact
that they were left out, they were the last ones thought of during
the whole process, formed an impression on me that I have never
lost.

I remember the night of the execution of Robert Alton Harris.
Well, actually, it wasn’t the execution. It was the time that he went
up four times at the U.S. Supreme Court on successive petitions,
each one of them being the same in substance. The U.S. Supreme
Court finally took that case away from all Federal courts and re-
tained jurisdiction only to the Supreme Court. It had never been
done in the history of the United States before, and it probably will
never be repeated. I remember when one of the Federal judges had
granted a stay and was asked whether he was aware that he was
granting a stay that was of the same substance that the Supreme
Court had just denied. And he said, “Yes, I am aware of that.” And
when I had to report that to the mother of the 15-year—one of the
two children killed by Robert Alton Harris 16 years before, she said
to me, “Oh, I get it. It is a game.”

And I think we ought to treat prisoners humanely, but I think
we also ought to understand there is never enough money to do ev-
erything we want. And it is a balancing act, and it is a question
of, how much do we have? And I mean, we talk about the problems.
There are problems. We increased the prison population during the
8 years I was Attorney General substantially, and I am not embar-
rassed about it because the crime rate dropped by 30 percent and
homicides dropped by 50 percent. We were averaging 3,200 homi-
cides per year in California, and 8 years later, it had dropped al-
most 50 percent. Now there are a lot of citizens that are walking
around alive; a lot of families who were not impacted by that. So
I do not think we ought to apologize for it. And if you tell me that
Federal courts have the right to come in and to demand by judicial
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fiat that we release X number of prisoners, I happen to think there
is something wrong with that.

And the statements I have heard here from those who are talk-
ing about the PLRA restriction on consent decrees, let me just read
to you what the law says: Prospective relief shall not terminate, if
you go in and you request after 2 years that it be terminated, if
the court makes written findings based on the record that prospec-
tive relief remains necessary to correct a current and ongoing viola-
tion of the Federal right, extends no further than necessary to cor-
rect the violation of the Federal right, and that the prospective re-
lief is narrowly drawn in the least intrusive means to correct the
violation.

That means, if there is a continuing constitutional deprivation or
violation, you cannot get it dismissed. There was a suggestion by
at least one of the panelists that it is automatic. It is not auto-
matic. And what we tried to do was to say that the Federal juris-
diction goes to the constitutional violation but doesn’t go beyond
that. And while the Federal courts may have a different idea of
how we ought to run our prisons, their idea under our Constitution
is no greater than the idea of the elected officials and the appointed
officials at the State level.

So let us understand exactly what the consent decree restriction
is. It allows you to go in for 2 years to request it, and if the con-
stitutional deprivation has been resolved, then there is no under-
lying jurisdiction. And that is, I believe, what we were talking
about, Ms. Hart, with regard to the reasonableness of the PLRA;
is it not?

Ms. HART. That is correct. I think the PLRA tried very hard to
make sure that the Federal judges retained the power to swiftly re-
solve constitutional concerns and retain the power to remedy them.
What it tried to do was limit when those court orders went far be-
yond what was the constitutional requirement because we had very
sweeping consent decrees that were micromanaging prisons.

I remember, in New York City, for example, the consent decree
was so detailed that it even went down to the level of what kind
of cleanser they had to use—Boraxo—to clean the floors and at
what strength. And when they moved to terminate it, I remember
the head of the Corrections Department saying, “I do not mean to
be glib here, but maybe we want to use Mr. Clean.”

I think it raises a fundamental question of whether you want the
Federal courts in the business of having the Mr. Clean versus
Boraxo debate. They should be in the business of enforcing Federal
constitutional rights, and that is what the PLRA protected.

Mr. BRIGHT. If I could just respond, too, Mr. Lungren, because
I want to make it clear, I was not saying that it was automatic.
In fact, I said we spend a lot of time litigating the issue of whether
it should come to an end. I don’t know of any other kind of injunc-
tivedrelief where you are constantly litigating whether you still
need it.

And I also want to just make this point as someone who has
done this now forever. You—if a prison—Alabama, for example, has
got a capacity of 12,000. In its old, dilapidated prisons, they have
got 28,000 people there. They are incredibly overcrowded. There is
no lawsuit to be brought unless you find that things are so bad
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that people are having their throats slit, that they are being raped
because there is no security, if they are being denied medical care
because the whole system has just completely broke down. I see
horrendous conditions in these institutions that we say there is no
lawsuit to be brought here because, as bad as it is, it is not bad
enough to get a Federal court to do anything about it the way the
law is today.

So I—we are not fighting about Mr. Clean or Boraxo. We are
really fighting about the most basic sort of life issues of whether
people are in jeopardy of being killed, of being assaulted or of being
assaulted with these socks with padlocks in them and things like
that. These are not trivial matters.

Mr. LUNGREN. I wouldn’t suggest they are trivial matters, but
you ask why you don’t—you see this strange situation where in-
junctive relief can be dissolved later on and you have to argue over
it. Well, it is part of the political process. A new administration
comes in. A new person is elected. A Governor, they appoint some-
body. That is part of the political process. They ought to be able
to come up with their new ideas.

Mr. BRIGHT. Right.

Mr. LUNGREN. And my point is, there is nothing that I have been
able to find, as much as I respect Federal judges, that grants them
the greater wisdom than State judges, than other people of good-
will. And the point is that, under a constitutional system where
most of the major decisions are supposed to be made in the political
environment in the best sense of the word, I don’t want to see that
depreciated. And it is our obligation to go out and to speak and to
convince the public that we need to spend more money and that,
if we intend to put people in prison, they ought to be humane pris-
ons, and that we need to pass laws to make sure that we protect
people against sexual assault in prison, and that we prosecute peo-
ple for that, and that—I mean, we have legislation we passed that
has a Federal commission looking at that right now.

So I agree with all of those things, but part of it is the question
of whether these decisions are to be made and if, in fact, the Fed-
eral judiciary is required to come in, that intervention ought to be
only for the purpose that is absolutely necessary. Otherwise, we are
distorting our entire constitutional array of powers.

Mr. BRIGHT. And I must say, I think it is. There is tremendous
deference that I see to the legislative branch in terms of allocation
of funds, to the executive branch in terms of how they run these
institutions, but I think we all would agree there is a constitutional
line that can be crossed and that, when that line is crossed, a Fed-
eral judge has no other choice except, under his oath of office, to
uphold the Constitution of the United States and to say this is just
beyond the pale, and we do go beyond the pale from time to time.

Mr. LUNGREN. Not beyond the pale. It is unconstitutional.

Mr. BRIGHT. No, I am just trying to summarize.

I am saying, when people are getting raped and beaten up be-
cause there is one guard responsible for 500 prisoners; if there are
sustained injuries as a result of that, which there were at the
Tutwiler Prison for Women in Alabama—people literally could not
sleep at night because they were constantly being terrorized be-
cause there was no protection. You could not go to sleep because



102

somebody might slit your throat, somebody might beat you up. You
are hypervigilant all the time. And I will tell you, Mr. Lungren,
being hypervigilant 24 hours a day will wear you out in a few
weeks, but year after year, it will really do serious—and being
beaten by other prisoners and being sexually assaulted and having
the male guards come in the shower while you are there and sexu-
ally humiliate you while you are there, those kinds of things are
what I am talking about.

I am not talking about a Federal judge who disagrees with how
an institution is run. I am seeing these cases where the conditions
in these places are absolutely beyond what this civilized society
would tolerate.

You have got to remember that the prisons today are in the con-
dition they are in because Frank Johnson and other judges said,
you cannot lock people in what was called a “Draper doghouse” at
Draper Prison and shut the door from the outside and put a pad-
lock on it where the inmates could not even stand up and where
they are all in there in the dark together and where they had to
use a hole in the middle of it for a toilet. I mean, those were the
conditions. And that is where the Federal judges played a role,
which I think, as we look back on this civilization, if you read
David Oshinsky’s “Worse than Slavery” about Parchman Farm in
Mississippi, that we should thank God that Judge Keady and other
people enforced the Constitution when it was clearly being ne-
glected in our country in those institutions. I am sure you agree.

Mr. Scort. Thank you.

We are going to have another round of questions. I just wanted
to follow through on that, Mr. Bright.

If an injunction were necessary and were put in place and they
actually abided by the injunction, it would fix the problem.

Mr. BRIGHT. Right.

Mr. ScotT. If you ended the injunction, there would be every ex-
pec}‘ia;cion that they would drift back to where they were; is that not
right?

Mr. BRIGHT. Well, let me just say this, too, on this question
about whether or not the act is needed.

If you are running a constitutional prison, if you are training
your staff so that they are not abusing people, if you are running
these places professionally, you are not going to have a lawsuit
against you. You are not going to need any act because there is not
going to be a constitutional violation.

You are absolutely right, Mr. Chairman. If you bring the facility
within constitutional standards, you can always say to the Federal
court, “we are doing what is required,” and there is no longer any
need for Federal court supervision in this situation. But I will tell
you the cases that I see—and I want to make one other correction
here; the courts are not ordering releases. And no court has done
anything lately. There has not been a three judge court that has
ordered any limit on population, but the orders that were being en-
tered in some of these places that were at triple or at four times
the capacity were limiting the capacity of certain facilities. If you
don’t—if you want to go above that capacity, then you can use an-
other facility; you can rent a facility; you can make some other ar-
rangements. Generally, that was agreed to by the people who did
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it as the solution to those problems. But we have not had, as I said,
we have got prisons operating now at more than double capacity
with no court orders at all.

Ms. WoOODFORD. Congressman Scott, may I respond to the com-
ments of Congressman Lungren? Thank you so much.

What I would like to say—I would like to go to New York and
Marty Horn for an example. You have New York, who is closing a
prison this year and proposes to close four more in 12 months.
They have reduced their prison population and have reduced their
crime rate at the same time. So locking people up is not the only
way that you can reduce crime rates. And in fact, many researchers
say that, in States that have looked at this differently, they are ac-
tually having greater reductions in crime rates than States that
continue to lock people up.

Corrections is a science. And where people use that appro-
priately, you get appropriate outcomes. In the State of New York,
I think, thanks to Marty Horn, he has convinced people that you
close prisons not to save money but to put that money into commu-
nity corrections, to bring people back to their communities in an
appropriate way, providing mental health care and health care and
other resources and supervision that is necessary to keep them in
their communities. So you can do this responsibly.

I have never heard a judge tell us what to do. I have heard
judges ask us what we are going to do to remedy problems. And
when the State has failed to come forth with a remedy, then judges
go out to experts around the country and bring them into our State
to tell us and help us and know what to do to resolve many issues.

That is true with mental health care in our prison system in
California. I can tell you that, when I started there in 1978, it was
unbelievable to me to see inmates sitting in their cells, screaming,
just screaming loudly over and over again and getting no treatment
whatsoever. It took litigation to bring about appropriate conditions.
And when some of that litigation came to an end, then the State
thought they did not need to do it anymore, and we ended up back
in the same litigation. I am in my second round of litigation on
overcrowding. I am in my second round of litigation on health care,
my second round of litigation on mental health care. I have been
through litigation on a broken appeals process.

All that I have learned about managing a prison, unfortunately,
I learned from the courts. And I am sad to say there is no book
on how to be a prison administrator. I learned what a good appeals
process was because of a court case called Alonso Day. I learned
about how inmates should be treated because of the variety of court
cases that came into California.

I will also say, you can be an outstanding prison administrator
and have horrible things happen in your prison. I ran San Quentin
State Prison. It is a city. At the time that I was there, it had 6,200
inmates and 2,000 staff. I had a school. I had a college program.
You have manufacturing. It is truly a city. You cannot know every-
thing that is going on in that city as you cannot know everything
that is going on in D.C. today at this moment as we sit here. So
it does—having the eyes and ears of many people in our prisons
helps us make sure that they are safe and appropriate and running
within the law.
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So I needed to say that. Thank you.

Mr. Scort. Thank you.

The gentleman from Texas.

Mr. GOHMERT. Thank you. I won’t be long.

But, you know, one of the things—sometimes folks come into
these hearings, and when they are not sworn in, they don’t realize
that it can still carry a penalty if there is a lack of truthfulness.
And I do not think that there is any lack of intent to be truthful
here, but the temptation is to make broad, sweeping statements.

You mentioned that crime rates are actually lowering in States
that are using other—and I am sure you have something in mind.
But what I am seeing is, in States where they have begun to ex-
ceed their capacity, like in Texas, and they are starting to have to
cut people loose earlier and make parole dates earlier, we are see-
ing crime rates go back up necessarily when you have high recidi-
vism rates as we have been having in this country.

Of course, from personal experience, you have groups like Prison
Fellowship go in, and they actually make a real difference with the
mentoring and the follow up and that kind of thing. But what we
have been seeing lately from what has been presented to me are
crim(le rates going up, and that includes States that are releasing
people.

Is that what you are talking about?

Ms. WooDFORD. Well, I am talking about New York where they
are doing it responsibly. They are not doing it as a cost savings as
Texas is. I read about Texas. And Texas said they need to reduce
the cost of incarceration. New York, on the other hand, is taking
the money that they are saving from running prisons and putting
it into their community corrections, and they are doing it safely.
And I think, you know, New York, as I understand it, is still the
safest large city in the country, and their crime rates continue to
go down. Everything that I have read—and I read lots of research.
I certainly would not have cited that if I had not read that in the
research that I do on these issues.

And, then, in California, in a recent case, researchers put forth
to the Federal court judges that their study of early releases
around the country did not show an increase in crime rates. I am
only quoting what they said. I don’t—I, personally, did not——

Mr. GOHMERT. Well, we would probably agree that prisons
should include things like alcohol and drug treatment to help in-
crease the chances that they can address those issues when they
come out——

Ms. WOODFORD. Well

Mr. GOHMERT. Things like that, correct?

Ms. WOODFORD. I am sorry, Congressman.

Yes, I absolutely agree with that, but you have to look at the re-
ality of the situation.

For example, in California, six out of ten prison admissions are
parole violators serving about 3 months. It is very difficult to bring
about rehabilitation in 3 months. So, if you are truly interested in
bringing about rehabilitation, it should drive policymakers to a dif-
ferent decision about how to handle that issue.

Mr. GOHMERT. And as a judge, I can tell you what I saw repeat-
edly is that people were able to achieve on probation—where I
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could lock people up, up to 2 years, as a condition of probation,
they achieved a lot better rehabilitation if the hammer were kept
over their heads while they received these other things.

But Mr. Horn points out—and he is certainly quite familiar with
New York prisons and jails. But he goes into the problems with
like the Benjamin litigation that he cites in his letter as part of the
record. It was filed in 1975. Even though the PLRA exists, it has
still been ongoing.

And I tell you, one of the things that I see across America as the
pendulum swings back and forth is that it gets very close to the
end of its swing when you have Federal judges that they appoint
masters to run an entity, whether it is a school or a prison. They
control the master. They make the rules. And then they review the
rules to see if they think they are appropriate. In other words, they
become the executive, the legislative and the judicial branch all
rolled into one. And it makes some of us very angry because it, in
cases where courts do all of those things, for over 30 years, they
have just obliterated the Constitution they are sworn to uphold.
That is not the role of courts. And yet, that is often the way it has
been relegated. The PLRA, obviously, does not take away the abil-
ity to have consent decrees.

But my one exposure to socks and locks where I was appointed
to represent somebody who was charged with that was, it was com-
pletely fabricated, but the idea of a lock in a sock made people so
upset that it got a lot of folks stirred up until I helped my client
to the end of the case.

Mr. BrigHT. Well, I will tell you, in the cases I have had, Con-
gressman, I have seen the wounds and I——

Mr. GOHMERT. Have you recommended that they not give people
locks that can be used as weapons?

Mr. BRIGHT. Yes. In fact, that is a classic example.

Mr. GOHMERT. Well, then, that ought to be able to be used

Mr. BRIGHT. I will give you two examples.

We have this prison in Georgia, Alto Prison, which one young
man got paroled from there and was going to go back, and he com-
mitted suicide rather than go back. That is how the prison was op-
erated. It was known that, if you went there, you were going to get
raped. And the saying was, “you could either F or fight.” That was
pretty much the deal. And this young man who we represented had
been beaten by other inmates with locks. He had been beaten so
bad that he was in and out of consciousness. So, if he was faking
it, he was doing one great job

Mr. GOHMERT. It is not an issue of faking it, but——

Mr. BRIGHT. He had injuries all over his head. And the argument
was that he did not file his grievance within 5 days. He was not
conscious during much of that time.

Mr. GOHMERT. And we are wanting to see those restraints ad-
dressed so that it does not eliminate somebody’s ability to make a
grievance and to make a claim. We want to see that it is corrected.
That is not the issue.

Also, we are in a hearing where we were allowed one witness,
but since you called the system in Atlanta “Mickey Mouse” and
“kangaroo court” earlier, you know, the judge in me wants to hear,
well, what do they have to say about that allegation?
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But, in the meantime, my time is up.

Mr. BrigHT. Well, I would urge you to look at some of these
grievance systems as a judge and to look at how complicated they
are. As I said, some of them have five steps and a 2-day statute
of limitations.

Mr. GOHMERT. We are looking at them, and we want to fix them.

Mr. BRIGHT. I think you should look at it.

And I would just say, Judge, if somebody writes outside the mar-
gin—I doubt if, when you were a judge, you threw a pleading out
because somebody went outside the margin. You might have told
them to rewrite it, but you did not throw it out. So that tells you,
I think, something about how serious we are about this is alerting
the court system to what is going on. They were alerted to it. They
just didn’t want to deal with it.

Mr. GOHMERT. My time has expired, and we do have to go vote.

Mr. ScotT. The gentleman from California.

Mr. LUNGREN. Well, I went to Catholic school, and so when I
wrote outside the margin, the nun did not allow me to get credit
for it in my particular case.

And by the way, I think we are going to attempt to address the
issue of intimidation or such short periods of time that it is unrea-
sonable. But as I understand the law as it is interpreted, if some-
one were unconscious, that ability to avail themselves of the griev-
ance would be unavailable under Federal law, and so that would
not be held against them. That does not go to the point that we
think, maybe, you know, 2 days or 5 days is a little bit too short.

Let me ask the panelists this: There has been criticism from four
of you of the current status of the law with respect to the stopping
or the dissolving of consent decrees.

With the limitation in the law that I read to you—that is, that
prospective relief shall not terminate if the court makes written
findings based on the record that prospective relief remains nec-
essary to correct a current and ongoing violation of Federal right,
that it extends no further than necessary to correct the violation
of the right and that prospective relief is narrowly drawn in the
least intrusive means to correct the violation—what is wrong with
the current law in terms of allowing a consent decree to be dis-
solved?

I wish to start on my right and to move this way.

Ms. WoODFORD. First off, I am not a lawyer, so I am not an ex-
pert on this area. I only brought up the consent decree in Cali-
fornia because we spent so long trying to figure out whether the
consent decree still applied as opposed to just fixing the few re-
maining items of that consent decree. And I believe it was well
over 2 years before we had a ruling. And then the State is now re-
quired to fix a couple of remaining items in that consent decree.
So it just seemed like time wasted, in my opinion.

Mr. PREATE. Congressman, Attorney General, I did not testify on
the consent decree in my testimony. I did not have that when I was
Attorney General of Pennsylvania, but you raise some legitimate
concerns, some federalism concerns, and I think that it is impor-
tant that those concerns be addressed in any revision of the PLRA.

We’re not looking for a wholesale lifting of the PLRA’s require-
ment, ban on consent decrees, but there has got to be some way
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to address the problem because the prisons of America are growing
faster than we can build them.

Mr. LUNGREN. And I understand. I am just trying to find out
whether there is any problem with the current law with respect to
allowing parties to go in—a party to go in and to get the consent
decree dissolved within 2 years.

Mr. PREATE. Well, you would have to address that to Judge Gib-
bons or to Steve Bright because I do not do that litigation.

Mr. LUNGREN. All right.

Judge.

Mr. GiBBONS. Well, my objection to the present law is that it
puts the burden on the original plaintiff who had succeeded in get-
ting an injunction which the court determined was necessary to
correct a constitutional violation. And instead of putting the burden
on the defendant to show that changed circumstances no longer re-
quire injunctive relief, it puts the burden on the original plaintiff
to say, yeah, the constitutional violations are still a threat.

Now, I was on the court long enough to remember that those
kinds of arguments were made with respect to school desegregation
decrees all the time.

How is this different? Why should a class action that gets sys-
temwide relief in a prison be anything other than a permanent in-
junction unless the defendant can show the changed circumstances,
like, for example, building a new Allegheny County jail, are suffi-
cient to modify the injunction?

Mr. LUNGREN. Well, I guess it goes to the question of Federalism,
which some of us think is important, and also executive versus ju-
dicial branch, which some of us think are important under the Con-
stitution.

Mr. GIBBONS. I heard that same argument with respect to school
desegregation decrees. The local elected school district is supposed
to make these decisions about who goes to what school. That does
not fly. You are just tilting the balance, shifting the burden of
proof.

Mr. Scort. Thank you.

Ms. Woodford, you were challenged on the idea that you could
save—do corrections a little more intelligently as you reduce prison
sentences. Are there studies that show that drug courts work by
giving rehabilitation rather than locking people up, thereby reduc-
ing the incarceration rate, save money and reduce crime? Are there
studies that show that?

Ms. WOODFORD. Yes, that is true.

Mr. ScoTT. Are there studies that show that if you educate,
spend some money in education in prison, you can reduce the re-
cidivism rate?

Ms. WOODFORD. Yes, that is true also.

Mr. SCOTT. So there are a lot of things that you can do to reduce
prisons if you use your money more intelligently; is that the point
you were making?

Ms. WOODFORD. Absolutely, sir.

Mr. ScOTT. And there are plenty of studies that absolutely docu-
ment that, without question?

Ms. WOODFORD. Yes, that is true.
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Mr. GOHMERT. As a follow-up to that, do you think the Federal
Government ought to be the one to tell everybody how to run their
prisons?

Ms. WOODFORD. I don’t know that I think the Federal Govern-
ment ought to be the body to tell us how to run prisons, but I cer-
tainly think they need to be involved to be sure that we are run-
ning them appropriately and constitutionally. And without their
intervention, I think that we would not have evolved in our prison
system as we have. And without their intervention, I think we will
regress if they are not there to oversee that we are operating con-
stitutionally.

Mr. GOHMERT. Well, having now been in Washington as an elect-
ed official for 3 years, I can assure you all wisdom does not reside
in this town. Thank you.

Mr. Scort. Thank you.

I would like to thank all of our witnesses today. This is a very
important issue. Keith DeBlasio is in the front row. He was very
active in the Prison Rape Elimination Act and has shown a great
deal of interest in this issue.

I would like to thank our witnesses for their testimony today. We
have a number of letters and statements from various State organi-
zatior&s that we will include, without objection, as part of the
record.

Members may have additional written questions for our wit-
nesses, which I would ask you to respond to as quickly as possible
so that they may be part of the record. And without objection, the
hearing record will remain open for 1 week for the submission of
additional materials.

Without objection, the Subcommittee stands adjourned.

[Whereupon, at 6:47 p.m., the Subcommittee was adjourned.]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND CHAIRMAN, COMMITTEE ON THE
JUDICIARY

t

Statem?ent of the Honorable John Conyers, Jr.
Subcommittee% on Crime, Terrorism and Homeland Security
Hearing on h.R. 4109, the “Prison Abuse Remedies Act”
Tuesday, April 22, 2008, at 4:30 p.m.

Rayburn, Room 2141
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April 24, t%wo days from today, marks the 12

anniversary ofz the Prison Litigation Reform Act
, |

(“PLRA”). The PLRA has brought about many
positive chanées. But it also has had some
unintended co%sequences, which we need to address.

The PLRA has stopped many frivolous lawsuits
filed by inmaties. Unfortunately, it also has stopped
some meritori(f)us ones along the way. Juveniles —
children servirflg time behind bars — have been hit
especially harcil. Children are the most vulnerable

group in our society.

{
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We seek to protect them from abuse, including
sexual abuse, when it occurs in schools, locker
rooms, and homes. We prosecute the abusers, and

send them to ﬁrison for long sentences.

We have fai]éd, however, to protect children

from that same abuse when it happens behind bars.

In fact, we often place them in the same adult
prisons with cihild predators.

With the }i’rison Abuse Remedies Act, which I
have cosponscgred, we seek to better protect these
children by rerfnoving the obstacles that have preizented
them from seeiking justice against those who abuse

them or allow fthem to be abused while incarcerated.

The bill alEso eliminates the need to show physical
injury in ordef to sue for compensatory damages.

Our laws need to acknowledge what we all know:

2
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That subs‘éantial damage can happen without
detectable physical injury. Rapes that leave no
bruises are still horrible crimes that must be
punished. Acts that deprive people of First

Amendment rights to practice their religion should

be exposed and redressed.

Allowing %these lawsuits in appropriate
circumstanceséwill not open the floodgates to frivolous
litigation, but frather will send the message that our
prisons, whethier run by public or private institutions,
must respect ﬂzmdamental constitutional rights
consistent W1th the protection of inmates and prison

personnel and the maintenance of prison security.

Finally, tﬁe bill addresses the high procedural
bars that have Estdpped meritorious claims. The
PLRA requireé inmates to attempt to resolve their
problem withiﬁ the prison system before seeking

judicial remedies.



113

This makeés sense. Ifthe prison agrees with the
inmate and caril fix the problem, it’s a win-win
situation.

i

Many prisﬁon‘ grievance procedures, however, have
short deadlineis, unclear rules, and complicated
procedures. 1\/§Iany require the abused person to submit
her grievance fto the very person who has abused her,
causing an inni’late with a legitimate grievance to avoid
complaining ozut of fear of retaliation.

The Prismil Abuse Remedies Act does not
eliminate this ;*‘exhaustion” requirement. It
continues to pfomote administrative resolution of
disputes, but 1t prevents meritorious claims from

being dismisse;d purely on procedural technicalities.

I look forward to hearing our witnesses discuss

these and other issues.
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Dear Member of Congress,

We write in support of amending the Prison Litigation Reform Act (PLRA),
which was signed into law in 1996. The original intent of the PLRA was (o reduce
[rivolous litigation by prisoners, and it has been quite successlul at accomplishing this.
We continue to support the core element of the PLRA, which is the screening provision
that has proven effective at identitying and throwing out frivolous claims. But after 11
years it is also cvident that unintended conscquences ol the law have left prisoners with
little judicial protection against actual incidents of sexual abuse, religious discrimination,
and other rights violations.

The time has come lor Congress (o take another look at this law in order o lix the
problems that have resulted in countless horror stories to which we cannot turn a blind
eye.

One of the unintended consequences was caused by the “exhaustion” provision,
which basically states that prisoners must exhaust all recourse options available to them
in the grievance systems in prison before gaining the ability to file a lawsuit in federal
court. On its face, this is a good provision — assuming there is a sound grievance process
in place and it is followed by prison officials, we believe prisoners must first try to solve
their problems there. In reality, however, the grievance processes in many prisons are too
convoluted to be workable for a majority of inmates, many of whom are illiterate and/or
mentally ill. Further, there are documented incidents where corrections ollicers have
manipulated the process to intentionally prevent inmates from exhausting their options.
And many incarcerated individuals, including rape victims, fear for their safety if they
file a complaint with prison officials. The result: many prisoners are not able to exhaust
their options in prison, and arc thus unable 10 gain access (o the [ederal courts.

Another unintended consequence has been that federal courts are too often
powecrless (o protect incarcerated juveniles, who were never the source ol [tivolous
lawsuits in the lirst place. Becausce the PLRA applics o juveniles, its exhaustion
provision frequently prevents federal courts from intervening to protect children from
abuse and rape in detention. Recently, a state-wide scandal in Texas revealed that for
years children detained by the Texas Youth Commission were subject to sexual abuse by
stalT. But because one ol the supervisors, who is blamed lor forcing children o perform
sexual acts on him also held the key to the complaint box, the children had nowhere to go
for help, and the courts were powerless to intervene. Once the scandal broke and the
Texas legislature stepped in, detained children and their parents were able o come
forward and over onc thousand complaints of scxual abusc have now been alleged.

A third consequence has been that victims of religious rights violations, sexual
harassment, and cven victims of coerced sex are often denicd access Lo appropriate
judicial remedies because of the PL.LRA’s “physical injury™ provision, which requires a
person to prove he or she suffered a physical injury in order to obtain compensatory
damages, regardless of whether any mental or emotional injury was incurred. A prisoner
who is repeatedly denied the right to practice his or her religion —attend services, meet
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with a chaplain, or obtain a bible, Koran, or Torah — cannot prove a physical injury.
Likewise, a female prisoner who has her breasts fondled by a male guard may not be able
to prove she suffered physical injury. And a child in detention, who is told by a guard
that he may not have visits with his mother unless he performs sexual favors [or the
guard, likely cannot prove a physical injury under the PI.RA. These abuscs cause
suffering that cannot be overlooked simply because they are not physical in nature.

‘We helicve justice and morality require that incarcerated children be exempted
from the PILRA, and that the exhaustion and physical injury provisions be fixed.

We must not turn our heads away from abuses such as rape and religious rights
violations simply because they occur behind prison walls. We have a moral obligation 1o
protect the rights of those who are most vulnerable in our society. As leaders in the faith
community, we urge Congress to determine what fixes need to be made to ensure that the
fundamental rights of prisoners are protected, and amend the PLRA.

Sincerely,

Church of the Brethren Witness/Washington Office
Church of Scientology

Friends Committee on National Legislation

Institute on Religion and Public Policy

International CURE

Mennonite Central Committee, Washington Ollice
National Advocacy Center of the Sisters of the (Good Shepherd
National Alliance for Faith and Justice

National Association of Evangelicals

Presbyterian Church (USA), Washington Office
Sojourners

United Church of Christ, Justice and Witness Ministrics

United Methodist Church, General Board of Church and Society
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STATEMENT OF ELIOT S. SASH, A FORMER FEDERAL INMATE
REGARDING THE FEDERAL BUREAU OF PRISONS’
ADMINISTRATIVE REMEDY (GRIEVANCE) PROCESS
(28 C.F.R. §§ 542.13; 542.14; 542.15, 542.16, 542.17, 542.18 and 542.19)
IN SUPPORT OF PASSAGE OF H.R. 4109
BEFORE THE HOUSE JUDICIARY SUB COMMITTEE ON
CRIME, TERRORISM AND HOMELAND SECURITY

April 22, 2008
INTRODUCTION

Chairman Conyers, Members of the Sub-Committee, | am Eliot Sash, a former federal
inmate (register # 34896-054) who served a total of 44 months in four separate federal prison
facilities (from 1/2003 to 11/2004 and from 3/2006 to 11/2007). | was released from federal
custody on November 30, 2007, and the Second Circuit Court of Appeals vacated the
remaining portion of my illegally imposed sentence on December 17, 2007. | submit this
written testimony, along with its accompanying exhibits to present a first hand account of how
the Federal Bureau of Prisons’ (BOP) grievance procedure works, and to share my own
personal experiences in attempting to utilize that system (having filed over 70 formal
administrative remedies during my incarceration). | urge passage of H.R. 4109 as a start to
repairing a system that is broken.

OVERVIEW OF THE BOP ADMINISTRATIVE REMEDY PROCESS

According to the Code of Federal Regulations (CFR), an inmate wanting to grieve a
problem in the BOP must first attempt to “informally resolve” the matter with BOP staff, and
according to the 28 C.F.R. § 542.13, BOP staff must attempt to resolve the problem. If the
inmate is not satisfied with the informal result(s), he or she may then submit the matter for
“formal” administrative review by the Warden (or his or her delegate) at the prison facility.
Both this “informal” and first step in the “formal” administrative remedy process must be
accomplished with 20-days of the incident complained about. If several “matters” are being
brought up, each matter must be submitted individually for resolution.

The Warden then has 20-days to respond to the inmate, but may extend this time
period by an additional 20-day’s. If the inmate disagrees with the Warden’s response, the
inmate has 20-days from the date of the Warden’s response to appeal the matter to the
Regional Director. The Regional Director (or his or her delegate) then has 30-days to respond
to the inmate, but may extend this time period by an additional 30-day’s. If the inmate
disagrees with the Regional Director’s response, the inmate has 30-days to file an appeal with
Mr. Harrell Watts, the BOP’s national “Administrative Remedy Coordinator” at the BOP’s
central offices in Washington, DC. Mr, Watts has 40-days to respond to the inmate, but may
extend this time period by an additional 20-day’s. Once the matter has been denied relief by
Mr. Watts, the inmate may now proceed to file for relief in the United States District Courts.
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Based on the language of the C.F.R.:
TITLE 28--JUDICIAL ADMINISTRATICN
CHAPTER V--BUREAU OF PRISONS, DEPARTMENT OF JUSTICE
PART 542 ADMINISTRATIVE REMEDY--Table of Contents
Subpart B Administrative Remedy Program
Sec. 542.13 Informal resolution.

(a) Informal resclution. Except as provided in Sec. 542.13(b),
an inmate shall first present an issue of concern informally to
staff, and staff shall attempt to informally resolve the issue
before an inmate submits a Regquest for Administrative Remedy. Each
Warden shall establish procedures to allow for the informal
resolution of inmate complaints.

it appears that the majority of inmate grievances would be resolved at this “informal” level
since the word “shall” is normally the language of command. But as I shall explain in the
next section, the reality of how the BOP operates is a far cry from what Congress has
mandated.

HOW THE ADMINISTRATIVE REMEDY PROCESS
REALLY WORKS IN THE BOP

An inmate must obtain an “informal” remedy form from their correctional counselor
(also know by the inmates as a “BP-8” or “BP-8 '45”). Although the correctional counselor is
scheduled to work 5-days per week, the reality is that the BOP is so overcrowded and so short
staffed, that the correctional counselors are usually called to cover “security posts.” When a
counselor is “covering security,” although they have not taken a pay-cut to that of a security
officer, they (with very few exceptions) refuse to perform their jobs as correctional counselors
(the same holds true for any BOP employee assigned outside of his or her normal assignment
to “cover security”). The correctional counselors are the only personnel who can issue the
administrative remedy forms for any level (informal, Warden, Regional or Central Office).
The 20-day time clock ticks away while an inmate waits for his correctional counselor to
return to his or her job to issue the proper remedy forms. Attempting to obtain the
administrative remedy form(s) from another correctional counselor usually is met with a
response of “I’m not your counselor. You will have to wait for your counselor to return.”

Once an inmate finally obtains the informal remedy form, he or she must then return it
to the correctional counselor who is required to obtain the response. Depending on the
institution, a response can be “expected” anywhere from 3 to 7 days. However, as I will
explain in the next section, my own personal experiences are quite different from this. [n the
meantime, the 20-day time clock ticks on.
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The truth of the matter is that the BOP correctional counselors have no intention of
having the problem resolved (and if the problem is with the correctional counselor, an inmate
has nowhere else to go). The BOP staff member who provides the answer to the informal
remedy (except in very rare occasions) never meets with the inmate to discuss the matter, nor
attempts to ascertain what prompted the inmate to file the grievance. In almost every case,
the answer is either non-responsive, or a complete denial of relief. And in cases where an
inmate complains about BOP staff misconduct, the informal remedy is given to that BOP staff
member complained about so they can provide their own response (which now sets the stage
for retaliation — a specialty of BOP employees — please note the 2-paragraphs in this
testimony and their referenced exhibit titled “Allenwood Legal Call Administrative Remedy”
in the section labeled “Personal Experiences With The BOP’s Administrative Remedy
Process™).

Once the informal remedy is returned to the inmate (by institution mail), the inmate
must once more seek out the correctional counselor to obtain the first formal administrative
remedy form (Warden’s review — also called a “BP-97). This is an NCR form with 4-parts,
but with limited space to provide the grievance. An inmate is allowed to attach one (1)
additional 8 %2 by 11 sheet, but must provide 4-copies at their own expense (copies cost on
average 15¢ each —please see Allenwood Commissary Sheet attached as an exhibit. And
most inmates earn 12¢ per hour — please see: 28 C.F.R. § 545.26(b)) as well as a copy of the
completed BP-8. Inmates can also present exhibits, but must include 4-copies of them as
well, also at their own expense. The inmate then presents this completed set to the
correctional counselor for submission to the institution’s legal department which assigns the
“administrative remedy number.” Then the administrative remedy form with its attachments
is presented to the Warden’s office for a response. All of this must take place within the 20-
day time period from the date of the incident that gave rise to the grievance.

Now that the Warden has received the request for formal administrative review,
instead of investigating the problem, or investigating why BOP staff did not make a good
faith effort to resolve the problem as required by 28 C.F.R. § 542.13, the Warden’s staff tries
to reject the remedy on any technicality they can find (as will the Regional and Central offices
also try to reject the remedy on a technicality). Assuming that the formal administrative
remedy passes muster, the Warden has 20-days from assignment of the number by the legal
department to provide a response. But at the Warden’s “discretion,” this can be extended by
an additional 20-day’s.

Once the response is received by the inmate (usually 2 to 7 days after the date on the
reply), if the inmate is “dissatisfied” with that response, the inmate must once more track
down the correctional counselor to obtain the Regional office appeal form (also known as the
“BP-10"). The BP-10 (4-part NCR form) has the same amount of room as the BP-9 for filing
the grievance, and as with the BP-9, one additional 8 4 by 11 sheet may be attached (same as
with the BP-9, 4-copies must be provided at the inmate’s expense along with a fully
completed copy of both the BP-8 and BP-9 and 4-copies of any previously submitted
exhibits). This “package” must then be mailed at the inmate’s expense to the appropriate
Regional office. The inmate has 20-days to file the Regional appeal. However, this 20-day
time period is from the date of the Warden’s response, not the date the inmate received it, and
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includes physical delivery by the U.S. Post Office to the Regional office (delayed mail — no
fault of the inmate - is a reason for rejection).

As with the BP-9, once the BP-10 is “timely” received in the Regional office, the first
thing the BOP staff does is search for any technicality to reject the administrative remedy. 1f
no technicality can be found, the next thing the BOP staff does is search for any reason at all
to deny the inmate relief (including providing a non-response to the issue raised). The
Regional office has 30-days to respond to the inmate, but may extend this 30-day period by an
additional 30-day’s.

Once the Regional office responds to the inmate, (denying relief in almost every case),
the inmate has 30-days to appeal to Mr. Harrell Watts at the BOP’s central office in
Washington, DC (from the date of the Regional Director’s denial of relief). As with all the
other administrative remedies, the inmate must once more track down the correctional
counselor to obtain the final “formal” administrative remedy form (known as a “BP-117).
The Regional Director’s response is normally received 5 to 10 days after the date on the
response. As with the BP-9 and BP-10, the amount of space on the BP-11 is limited, so the
inmate may attach one (1) additional 8 ¥ by 11 sheet of paper. As with the BP-9 and BP-10,
4-copies (at the inmate’s expense) must be provided as well as a copy of the completed BP-8,
BP-9 and BP-10 and 4-copies of any previously submitted exhibits. This “package” must
then be mailed at the inmate’s expense to Mr, Harrell Watts at the BOP’s central office in
Washington, DC. The “package” must be received by Mr. Watts” office within the 30-day
time period (again — delayed mail is no excuse — remedy rejected).

As with the BP-10, assuming that there were no mail delays, the first thing Mr, Watts’
staff does is look for any technicality to reject the filing. If no technicality exists, the next
thing the staff does is look for any technicality not to provide relief (as with the Regional
office, providing a non-response to the matter raised). Mr. Watts has 40-days to respond to
the inmate, but may extend this by an additional 20-day’s.

It is my own personal experience that both the Regional office (Northeast Regional
Office in Philadelphia) and Mr. Watts in Washington constantly avail themselves of this extra
time to respond to an inmate (thereby delaying the inmate from seeking U.S. District Court
intervention by at least 4-months). This creates a major problem if the inmate is appealing the
denial of proper medical treatment and care.

PERSONAL EXPERIENCES WITH THE BOP’S
ADMINISTRATIVE REMEDY PROCESS

Administrative Remedies at MCC-NY:

From January 2, 2003 up to January 16, 2004, 1 was incarcerated at the Metropolitan
Correctional Center (MCC) in New York City (Manhattan). The inmates had another
translation for MCC — Metropolitan Concentration Camp (based on the unprofessional and
poorly trained employees at this institution). For about half my “stay,” my correctional
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counselor was David Lewis (who was eventually fired for smuggling cigarettes into the
institution to sell to the inmates). Mr. Lewis was scheduled to work from 7:30 AM to 4:00
PM, Monday to Friday. Although Mr. Lewis would arrive to work on time, he would order
that the housing unit be locked down until 10:30 AM so he could recite his “daily prayers” in
his office undisturbed by any inmates. From 10:30 AM to 11:00 AM, inmates could see Mr.
Lewis to address any “concerns” they had. From 11:00 AM to 11:30 AM, Mr. Lewis was at
lunch (having one of his “special” inmates cook for him). From 11:30 AM to 3:30 PM, Mr.
Lewis played dominos with some of the inmates on the housing unit. If any inmate
approached Mr. Lewis for any reason, the standard response was “get away from me or | will
throw you into the SHU (Special Housing Unit or solitary confinement). At 3:30 PM, the unit
would be locked down again in preparation for the change of shifts and the 4:00 PM inmate
count.

Obtaining forms from Mr. Lewis was a near impossibility. Every request was met
with the same response “I ran out” or “come back tomorrow.” Luckily, there was another
correctional counselor, Mr. Espinet, who worked on the weekends in another housing unit,
Mr. Espinet would come to my housing unit and provide the inmates with what David Lewis
wouldn’t (forms, writing paper and envelopes, hygiene supplies, etc.).

Because | was on a special diet, | was required to have 2-containers of milk each
morning with my breakfast. One morning, no milk was sent up (the facility forgot to order
enough milk and ran out). | immediately notified the security officer on duty who called to
food service who confirmed that they simply ran out of milk. So I obtained a BP-8 from my
then correctional counselor (Ms. Wanda Wingate), filled it out and returned it to her. Later
that afternoon, Ms. Wingate returned the BP-8 to me with the response from food service that
they had run out of milk, as the security officer had told me.

I decided that the Warden needed to be apprised of this matter. [ obtained the BP-9,
filled it out, attached a copy of the BP-8 and gave it back to Ms. Wingate. Three (3) weeks
later [ received a response that “the facility records showed that they never ran out of milk,
and that if my breakfast was missing something that I had to report it to the security officer on
duty.” It was obvious that nobody in the Warden Morrison’s office even bothered to read Ms.
Wingate’s handwritten response that the facility ran out of milk, and that this confirmed what
the security officer had told me that morning. This response prompted me to seek review
from the Regional office in Philadelphia.

Ms. Wingate provide me with the BP-10, I made my required copies and stated that
the response from Warden Morrison’s office was ludicrous in the fact that no one even looked
at BP-8. The response I received never addressed the fact that the Warden’s office didn’t
perform a proper investigation, but rather stated that if [ was in fact shorted the milk, then
food service made an appropriate substitution. My opinion of this response was that the BOP
must employ fantasy writers to respond to inmate’s grievances. Furthermore, the Regional
office “needed” the additional 30-days to respond to this grievance.
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By the time the Regional response arrived, | had already been transferred to the
Metropolitan Detention Center in Brooklyn, New York (a small step above MCC, but not by
much). | was designated as a work cadre inmate and assigned to the cadre housing unit.
Once | received the “fantasy” Regional response, | obtained the BP-11 from Correctional
Counselor Jeffrey Atking (who would 2-months later falsify documents and have me thrown
into the SHU for helping illiterate inmates fill out their administrative remedies although my
actions was in full accordance with 28 C.F.R. § 542.16(a) and (b)).

Once Mr. Watts received my BP-11 “package,” his staff immediately rejected it on the
technicality that the BP-9 was illegible. 1 was asked to resubmit the “package” with a legible
BP-9 within 15-days (although 8 days had passed since the rejection notice was printed and
was received by myself). So I complied with this request (although all formal administrative
remedies and responses are required to be available through the BOP’s SENTRY system
pursuant to 28 C.F.R. § 542.19. SENTRY is the computer system that runs the BOP).

Three (3) weeks later | received my “package” back, once more reject with a claim
that | “must” submit the exhibits [ reference in the BP-11. So | wrote back to Mr. Watts
explaining that 1 had no idea what he or his staff were referring to. 1 stated that all they had to
do was look at all of the documents [ sent in and everything was there. | specifically pointed
out that | did not disturb the staple his staff placed in my submitted documents so he could see
for himself that 1 properly submitted everything that was required. 1 also explained that if his
staff would only try and present a “good faith” effort into granting relief, that they might save
the BOP considerable money and eliminate the flood of administrative remedies filed by
inmates every year. Needless to say Mr, Watts never responded to my comments, and denied
me relief 45-days later.

Overall, the administrative remedy process, that started out very efficiently with Ms.
Wingate at MCC took just shy of 240-days (8-months) to complete. And the matter of the
failure of MCC to order enough milk, the fact that Warden Morrison never properly
investigated the claim; that the Regional Director came up with some phantom substitution; or
the rejection game-play of Mr. Watts in the Central office were never addressed.

As I stated in my introduction, I was housed at 4-separate BOP facilities during my
incarceration — MCC from 1/2/03 to 1/16/04, MDC from 1/16/04 to 11/22/04 and again from
3/6/06 to 12/6/06, at the Low Security Correctional Institution Allenwood (LSCI-Allenwood)
in White Deer Pennsylvania from 12/6/06 to 10/2/07 and at Toler House (GMX) in Newark
New Jersey from 10/2/07 to 11/30/07. During these periods, I filed over 70 formal
administrative remedies (although since Toler House was a Halfway House, nothing came up
that was not able to be resolved informally).
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Medical Administrative Remedv at LSCI-Allenwood:

The most egregious and serious of the administrative remedies involved required
medical treatment for two (2) spinal injuries | suffered in a head-on collision on Januvary 29,
2005. At the time of my re-incarceration for an alleged violation of supervised release (on
3/6/06), | was undergoing physical therapy three (3) times per week, and had just been
approved for an Electromyography (EMG), to be followed by a series of Epidural Injections
into the spine.

Held in Pre-Trial detention at MDC, 1 was technically under the control of the United
States Marshal Service. Medical care for my spinal injury was denied (except for prescribing
failed anti-depressants, supposedly for the pain). | was informed by a Unit Manager (Mr.
Benius Beard) that the U.S. Marshals instructed the BOP that they will not pay for any
medical treatment of inmates unless it is a life or death matter (i.c.: heart attack). Because of
this, | would not receive any medical treatment until | was transferred to my permanent
facility, unless | wanted to be designated work cadre again. Since | had already had the
“work-cadre” experience, 1 chose to be transferred.

On December 1, 2006, 1 was notified that I would be transferred to LSCI-Allenwood,
and was told by BOP Case Manager Ms. Small that this was a “medical designation.” On
December 6, 2006 [ was in fact transferred, and upon arrival found out that not only wasn’t
LSCI-Allenwood a medical facility, but that the medical staff (most of whom are not licensed
to practice medicine in the State of Pennsylvania, or anywhere else for that matter) would not
provide any treatment for my spinal injuries except to “experiment” with other “failed” anti-
depressants. Needless to say, I began filing administrative remedies. At each level, I was
denied relief. Luckily for me, the process actually moved rather quickly, and 1 was able to
file in the U.S. District Court for the Middle District of Pennsylvania for injunctive relief.

However, the U.S. Attorney’s office promptly opposed my getting relief by using a
Physician’s Assistant from another facility who never examined me to provide a declaration
to the District Court that | was receiving “conservative” treatment. The litigation went on for
months with the U.S. Magistrate recommending that the Court grant the Government’s
motion to dismiss, but with U.S. District Court Judge Sylvia Rambo agreeing that the only
way I could prove ongoing injury was to be granted the injunctive relief I sought. Judge
Rambo Ordered that Dr. Brady, M.D. respond by September 24, 2007 regarding the treatment
I was receiving. However, pending the declaration from Dr. Brady, I was notified of my
transfer to the Halfway House effective October 2, 2007. That rendered my lawsuit for
injunctive relief moot as the Halfway House was required to allow me to see my own doctors
and to resume treatment where | left off because of my re-incarceration. Needless to say, as
soon as I received the necessary clearances from the Director of the Halfway House, treatment
of my spinal injuries resumed and the pains that | endured for almost two (2) years were
eased.
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For two (2) months, | underwent preparation for spinal surgery. On my first visit to
my Orthopedic Surgeon (who just happens to be a contract BOP Orthopedic Surgeon), one
question to me was “didn’t they send you for an M.R.L.? The answer of course was no. Dr.
Archer could only shake his head. M.R.I’s were ordered of the Cervical and Lumber Spines.
A visit to my Neurologist set up an appointment for the E.M.G. which showed severe nerve
damage, caused by the lack of treatment at the hands of the BOP. Spinal surgery was
scheduled after my release from the Halfway House on November 30, 2007 — three (3) each
for the Cervical Spine and two (2) each for the Lumbar Spine (a third Epidural Injection for
the Lumbar Spine is on hold). For the first time in years | am out of pain.

My Orthopedic Surgeon, Neurologist as well as the other doctors | have seen are all
lined up to testify against the BOP in a lawsuit for damages due to the medical malpractice of
the BOP doctors and medical staff at LSCI-Allenwood.

The fact that | had to endue unspeakable pain while exhausting administrative
remedies before 1 could file in Court for judicial intervention just to get Dr. Brady and his
staff to even make minimal attempts to treat me demonstrates that there is a real need out
there for reforming the PLRA. If [ had “three strikes” on me for what is termed a “frivolous”
lawsuit at the drop of a hat by some judges would have barred me from secking any judicial
intervention (as pain does not qualify as “imminent danger” — an exception to the “three-
strikes” rule).

Administrative Remedv Exhibits:

I place into this testimony three (4) .pdf files as exhibits. The first one shows how the
BOP, even when granting relief in an administrative remedy (Exhibit # 1 — MDC Mail
Forwarding Administrative Remedy), still doesn’t afford the inmate relief. Warden Hogsten
granted my relief for the failure of MDC-Brooklyn to forward my legal mail indefinitely, and
for the failure to forward general mail for 30-days as required by 28 C.F.R. §§ 540.25(e) and
540.25(f). In the response from Correction Counselor Jeff Solomon on the BP-8, this career
BOP employee did not know the mail forwarding rules, did not bother to research the mail
forwarding rules, and just made up what he considered to be the correct answer (“It is my
understanding that mail forwarding is not required for regular mail”). Mr. Solomon doesn’t
even address the problem that gave rise to the remedy being filed in the first place, the non-
forwarding of legal mail from the U.S. District Court.

And although Warden Hogsten “granted” me the relief sought, this “relief” was not
even worth the paper it was written on. In April 2007, once more I discovered that MDC-
Brooklyn was not forwarding my legal mail (causing me to miss a deadline from the U.S.
Court of Appeals from the Second Circuit). I personally spoke to Warden Hogsten, and upon
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her personal instructions, filed the BP-10 to the Region. As is evidenced by the response, my
BP-10 was rejected for “being untimely.” Nowhere does the Region address the fact once
“relief” is granted, it normally would not be appealed, at least not by ant sane individual. And
the Region did not address that the BP-10 was filed under the specific instructions of Warden
Hogsten. This is a prime example of how all the BOP does is try and find any possible
technicality to deny relief to an inmate.

The two (2) medical administrative remedies (Exhbit # 2 — MDC Medical Co-Pay
Administrative Remedy and Exhibit # 2 — Allenwood Medical Co-Pay Administrative
Remedy) are both prime examples of how the BOP wastes money. Each of these remedies
wete filed to protest a $2.00 medical co-pay that was charged to my commissary account. At
MDC, Dr. Borecky actually falsified my medical records claiming that he examined me and
prescribed the medication (with 5-refills which qualifies this as “chronic” and exempt from
the co-pay). What actually happened was that 1 told Dr. Borecky that 1 did not get my Nasal
spray and he wrote the prescription later that day (1 was in the housing unit when [ saw the
doctor come in and approached him about it. 1 never went to the medical unit, and Dr.
Borecky never examined me, he just wrote the prescription).

In the LSCI-Allenwood administrative remedy, | was seen 4-times for a problem that
was not properly treated for more than a month (June to July 2007). Because it was a
respiratory infection requiring antibiotics, this made it exempt from the co-pay (and since
each of these visits also included the constant complaint regarding the non treatment of my
spinal injuries, they too qualify as being chronic and also exempt from a co-pay). The BOP
has spent well over $1500.00 in man-hours in order to keep $4.00 from an inmate who earned
12¢ per hour ($2.40 per week) when not on medical idle (which [ was on for the majority of
my “stay” at LSCI-Allenwood). Both of these claims are at the Tort Claim level where the
BOP is expending more taxpayer money, all over $4.00 (now $30.00 total for the Tort
claims). The BOP has no fiscal responsibility.

For the fourth exhibit | submit my administrative remedy regarding the requesting of
an “unmonitored” legal telephone call to my appeals attorney (the Federal Defender’s Office
in New York) to BOP Case Manager Kendahl Gainer (Allenwood Legal Call Administrative
Remedy). As this progressed, Ms. Gainer actually committed both Federal and State felonies
by “listening” to my one (1) minute telephone call to my attorney. When | submitted the BP-
8 to Correctional Counselor Charles Smith for “informal resolution,” Mr. Smith gave it to Ms.
Gainer so she could reply to my allegations. Ms. Gainer later retaliated against me by
delaying the processing of my “Halfway House package” so that I only received 58-days
placement rather than the 4-months placement promised to me (and only 1/3 of the 6-months
placement mandated by Congress in 18 U.S.C. § 3624(c).
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As this matter progressed to the formal administrative remedy level (Warden — BP-9),
the file was submitted to Unit Manager Ed Netzband (Ms, Gainer’s boss and the person who
should have handled responding to the BP-8). When Mr. Netzband realized that [ probably
could have Ms. Gainer arrested and prosecuted for her actions, he immediately called me into
his office (in another unit away from Ms. Gainer’s office) and asked me what happened, and
what | wanted to resolve the matter. | explained to Mr. Netzband that all 1 needed was the
unmonitored attorney telephone call and that was arranged for the next morning. During our
conversation, Mr. Netzband told me that Ms. Gainer was “a very stupid girl.” | was taken
aback by this, a BOP employee labeling one of his subordinates as being “stupid,” especially
saying this to an inmate. Ms, Gainer has more troubles as recently she submitted a false
declaration to the United States District Court for the Western District of Pennsylvania
regarding another inmate at LSCI-Allenwood and her retaliation against and falsification of
this inmate’s records (1 was asked by the inmate’s counsel to submit an Affidavit detailing my
experience with Ms. Gainer along with the submitted exhibit).

Additional Problems at MDC-Brooklyn:

During my second “stay” at MDC-Brooklyn (3/7/06 to 12/6/06), the problems in
obtaining administrative remedy forms were myriad. Our Correctional Counselor, Mr.
Martinez, was on the “response unit” team for the facility. That meant that he was gone at
least one day per week for “training” (and was gone for 2-weeks in May to be at Lewisburg
Penitentiary for additional training). Next, because on the shortage of staff in the BOP, Mr.
Martinez had to cover two (2) housing units. So he was only in our unit a maximum of 2-
days per week (unless he was covering a security post, then we didn’t see him at all). And
Mr. Martinez was also the “firearms officer” for MDC-Brooklyn, which mandated that he was
at the pistol range for the months of June, July, August and half the month of September
“qualifying” all 500 plus employees of MDC in their annual shooting scores. So our unit was
without a correctional counselor for these times.

The counselor from across the hall, Mr. Murray, had no problem in coming into our
unit, writing incident reports if your bed was not made by 8:30AM (we were all pre-trial
inmates, not sentenced prisoners and these incident reports could affect a person’s
classification and prison assignment if convicted by raising their custody and security score).
But if you asked Mr. Murray for an administrative remedy form (or had some other problem
that needed to be addressed by a correctional counselor), the standard reply was “I’'m not your
counselor. You have to wait for Mr. Martinez to return.” On top of all this, I filed a BP-§ on
April 20, 2006 regarding my special diet (another problem with the milk, this time it was
spoiled and not replaced). I am still waiting for that response to be returned to me, even
though | am no longer an inmate.
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My first “stay” at MDC (1/16/04 to 11/22/04), as | was assigned to the work cadre
unit, our Unit Manager was a Mr. Shacks. He had just been promoted to the Regional offices
in Philadelphia. Mr. Shacks called a “town hall” meeting (where all the inmates gather
around for announcements from the unit team or from other staff. Mr. Shack told each of the
work cadre inmates that is any BP-10’s came across his desk from MDC, they would be
automatically rejected or denied. That didn’t deter me, but it sure deterred a lot of other
inmates from filing for redress of their grievances.

Now, the newest trick of the BOP at LSCI-Allenwood is to refuse to answer
administrative remedies at the Warden’s level. The legal department will not assign a number
to a BP-9, and the inmate is called to the Associate Warden’s office to “retrieve” his forms.
And at MCC-New York, Warden Morrison’s version is to place the inmate into the SHU
while his administrative remedy works its way though the system (“for the inmate’s own
protection from retaliation from staff” — and the Warden’s actions aren’t retaliation?).

I hope that my explanation of how the BOP Administrative Remedy Program actually
works is informative without being too repetitive. | have tried to keep this testimony at its
barest minimum. | consider myself a fairly intelligent person and that | actually knew the
rules of the BOP better than most of its employees. Yet 1 could not obtain relief, even when
specifically citing the Code of Federal Regulations, the laws enacted by Congress that govern
how the BOP must operate. Reform is needed and it is needed today. Other inmates have
asked me to provide this Honorable Committee with their administrative remedies, and | will
do so upon the request of any member. H.R. 4109 is a good first start to resolving some of the
problems with today’s prison system. | respectfully urge its passage.

Respectfully submitted

Etent S Saak

Eliot S. Sash

Former Federal Inmate

Register Number 34896-054

63 Bergenline Avenue

Closter, New Jersey 07624-1651
Telephone: (201) 750-1176
Facsimile: (201) 750-1339
Email: Paralegaleliotizaol.com
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; \[WASHINGTON LAWYERS’ COMMITTEE
'R CIVIL RIGHTS & URBAN AFFAIRS

Testimony in Support of
H.R. 4109 — Prison Abuses Remedy Act of 2007

Deborah Golden, Staff Attorney
D.C. Prisoners’ Project
Washington Lawyers” Committee for Civil Rights & Urban Affairs
11 Dupont Circle, N.-W., Suite 400
Washington, D.C. 20036 (202)319-1000; Deborah_Golden@washlaw.org

The D.C. Prisoners’ Project is a section of the Washington Lawyers’ Committee for Civil
Rights & Urban Affairs. Our Project represents District of Columbia prisoners held both locally
in D.C. jail facilities and those held in the Federal Bureau of Prisons (“BOP”). All people
convicted of felonies in D.C. are sent to the BOP. D.C. prisoners comprise approximately three
percent of the BOP population and are housed in almost every BOP facility nationwide.

We advocate for appropriate medical care, protection from violence, and access to basic
constitutional rights through litigation and non-litigation means. The Prisoners’ Project was an
independent organization formed over twenty years ago. In 2006, the Project merged with the
‘Washington Lawyers' Committee, which has been representing both individuals and groups
seeking to vindicate their civil rights for forty years. We have extensive experience advocating
and litigating on behalf of D.C. prisoners, who are housed locally and in the BOP.

While testimony by other organizations and individuals will provide complete analysis of
the Prison Litigation Reform Act (“PLRA”) and the Prison Abuse Remedy Act of 2007, our
testimony is based on our experiences in litigation and advocacy proceedings. We will focus on
the effectors of the PLRA on our clients and in cases with which we are familiar. Specifically, we
address the enormous barriers to fulfilling “proper exhaustion,” and why it is not reasonable to
expect the majority of inmates, including those most vulnerable to mistreatment, to accomplish
this; the non-uniform, complex nature of most grievance processes: the judicial waste created by
litigating issues that do not address the merits of prisoners” civil rights cases; and finally, the
impact the PLRA’s fee limitations has on the broader civil rights legal field.

One common misperception is that prisoners purposely avoid or ignore easily followed
grievance regulations. This is simply not true. Our organization spends significant amounts of
time and money (in printing, mailing, and telephone costs) explaining to people how the process
works. We send guides for no less than five different grievance processes to our clients.
depending upon which facility the client is in.

Prisoners Generally and Low Literacy Levels

Before even beginning to look at a facility’s grievance policy. it is important to note that
most prisoners are poorly educated. without legal sophistication, and often of limited literacy." In

1 The National Center for Education Statistics reported in 1994 (hat scven out ol len prisoners perform al the
11 DUPONT CIRCLE, NW SUITE 400 WASHINGTON, DC 20036

www.washlaw.org (WEBSITE) (202) 319-1000 (VOICE) (202) 319-1010 (FAX) (202) 319-1075 (TDD)



128

D.C., the average reading level of prisoners is seventh grade.” As of January. 2008, 58.3% of
male prisoners and 43.3% of female prisoners in DC had not completed high school. Another
28.4% of men and 28.0% of women had just completed high school. with no additional
education.’ Sadly, in D.C. as in many parts of the country, even having completed high school is
no guarantee of reading ability. In the 2005-06 school year, two thirds of tenth graders in DC
only were able to read at a below basic or basic level.*

Many of the D.C. prisoners also have serious mental health disabilities. Tn June 2000, the
D.C. Department of Corrections provided mental health therapy or counseling to twenty-one
percent of its population. Nationally, thirteen percent of state prisoners received therapy or
counseling.” Officials knowledgeable about the jail population have conservatively estimated that
twenty percent of people housed in the jail have significant mental illnesses. Such disabilities
turther complicate the ability of prisoners to access the grievance procedure and follow its
byzantine requirements.

Finally, given the changing characteristics of our country, many prisoners do not speak
English as a first language, if at all. Nine percent of the D.C. metro population of our region is of
limited English proficiency.® Twenty-percent of our region’s population speaks one of over 100
languages other than English in the home.” Others are deaf and may not be able to communicate
by written means.® For all these prisoners, following a complex grievance process in a manner
that is technically perfect is a virtual impossibility.

The D.C. Grievance Policies Do Not Make Sense
Given these characteristics of the people who are incarcerated in Washington, DC, most

prisoners cannot understand the grievance policies as written. Frankly, taken as a whole, the
policies do not make sense. T have attached the relevant policies to this testimony.

lowest literacy levels. Karl O, Haigler et al., U.S. Dept. of Educ., Literacy Behind Prison Walls: Profiles of the
Prison Population from the National Adult Literacy Survey xviii, 17- 19 (1994)
(httpi//ces.ed.gov/pubsearch/pubsinfo.asp?pubid=94102).

2 Comprehensive Reentry Strategy for Adults in the District of Columbia, 5 (2003)
(hip/fwww.csosa.govireentry/Comp_Reentry_Action_Plan,pdl),

3 DC Departinent of Corrections Facts and Figures (Tanuary 2008)
(hup:/fdoc.de.gov/doc/ frames . asp ?doc=fdoc/lib/doc/populalionstats/dedeparimentolcorreclionslactsaliguresjan08v2,

pdf). Statistics kept by the Department of Corrections on its website measure sclf-reported grade completed, not
reading or writing proficicncy level.

4 A Five-Year Statistical Glance ar D.C. Public Schools: School Years 2001-02 Through 2005-06 (2006), 36.
5 Comprehensive Reentry Strategy for Adulls in the District of Columbia, 5 (2003).

6 Audrey Singer & Jill H. Wilson, Brookings Inst., Polvglot Washington: Language Needs and Abilities in
the Nation's Capital, 10 (2004). (www.brookings.cdu/reports/2004/06washington_singer.aspx)

7 id. at 3.

8 For example, see the case of Heard v. District of Columbia, 2006 U.S. Dist LEXIS 62912 (D.D.C. 2006).

Joseph 1leard is 4 deaf man who was held illegally in the D.C. Jail for 669 days and was unable to communicate with
anyone the entire time, as he is deaf with no ability to communicate through reading, writing, or lip-reading. /d.
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Locally, there are two jails that serve the jailed population of Washington, DC. One is run
by the D.C. Department of Corrections (“DCDC”™) and one is run by the private corporation,
Corrections Corporation of America, Inc. (“CCA”). under contract with DCDC. Local prisoners
may be housed in either facility, and are often transferred back and forth.

Not only does each facility have a separate grievance policy, the policies contradict each
other. The CCA facility policy states the following appeal process:

If the inmate is not satistied with the warden’s response. the inmate may appeal to the
contract monitor within five (5) days of receipt of the warden’s decision. If the inmate is
not satistied with the contract monitor’s reaponse [sic], the inmate may appeal to the
director of the DC Department of Corrections within five (5) days of receipt of the
contract monitor’s decision.

However, the DCDC grievance policy. contains the following statement. “If the inmate is
not satisfied with his or her response from the [CCA facility] Warden he or she may file an
appeal to the Deputy Director with in five (5) calendar days.” Thus, there is no possible way that
any person housed here in Washington, D.C. at the CCA facility could possibly exhaust his or
her grievance appeals according to el applicable policies. The matter becomes even more
complex if the inmate’s issue happened at the D.C. Jail, and the person was transferred to the
CCA facility while a grievance was pending or before he had an opportunity to submit the
grievance. Although this is a common occurrence, there is no policy directing either inmates or
corrections officials on how to handle that situation.

Secondly, neither policy provides for a confidential means of filing grievances outside the
facility in cases of sexual abuse. In fact, neither policy mentions sexual abuse at all. There is a
separate DCDC policy on sexual abuse. but it is cataloged in the section of the policy manual
dealing with Human Resource Management. In that policy, there is a statement that “The inmate
may file the complaint [of sexual abuse, haragsment, or misconduct] directly with the Director as
an ‘Emergency Grievance’ in accordance with the emergency provisions outlined in [the DCDC
grievance policy.]” However, nowhere does this policy make clear whether or not this alternative
reporting procedure would satisfy the applicable grievance procedures. In the absence of any
affirmative statement that it does, it is reasonable to assume that a court later could determine
that it does not. Therefore, a prisoner would be well advised in both facilities to also follow the
grievance procedure. At both facilities, that would mean beginning the grievance process with a
complaint to the in-facility grievance coordinator, a person who works daily with the correctional
officers.

Problems With the Grievance Process Exists Even in the BOP

Certainly, not every prison or jail grievance policy is as confusing as the system in D.C.
Comparatively, the BOP’s system is well written and understandable. However, it still poses
serious obstacles for the DC Prison population for having very serious problems considered by a
court.

Take the recent decision in one of our organization’s ongoing cases, Womack v. Smith, et
al. Civil Action No. 1:06-CV-2348 in the Middle District of Pennsylvania. It is undisputed that
Federal Bureau of Prisons officials held Mr. Womack held in restraints for twenty-six days
straight, with out interruption. These restraints consisted of steel wrist and ankle cuffs. which
were joined together and to another chain around his waist. To be clear, although the BOP

3
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defendants refuse to concede this point, Mr. Womack was completely unable to wipe himself
after defecating. Without a shower, without being released from chains, Mr. Womack sat like
that, in feces, for twenty-six full days.

Once he was released from restraints, he was kept alone in a cell, guarded by the very
officer who originally ordered him restrained. Mr. Womack is also completely illiterate. He can
write his name, but nothing else. He cannot read a single word, including his own name. After he
was placed in a cell with a cellmate, BOP officials waited fifteen days to give him the forms or
paper. he needed to begin the grievance process. With his cellmate’s assistance. he submitted the
first step of the grievance process twelve days later. His grievance was denied, stating that his
restraints were proper. He appealed with the help of his cellmate, through each step of the BOP’s
four-part process.

He then filed a lawsuit. On Defendants’ Motion for Summary Judgment, the judge found
that Mr. Womack had not met the PLRA’s exhaustion requirement, since the twenty day time
limit to file his initial two grievances began to run the day he was released from restraints.
Because of the PLRA< it did not matter to the court that during these twenty days, Mr. Womack
—who is illiterate — was completely unable to file a grievance. Because of the PLRA, it did not
matter to the court that when Mr. Womack was finally placed in a cell with a literate cellmate,
and was finally provided access to grievance paperwork. he promptly filed a grievance with the
facility and timely appealed every single denial of that grievance.

Mr. Womack will be appealing this ruling. but it is one example of a very serious
situation that was not fully examined by the court because it was blocked by the exhaustion
requirement. Tt i3 also an example of “the tail wagging the dog.” where the rule becomes more
valued than the substantive right at issue.

The PLRA Wastes Judicial and Legal Resources

Contrary to the “intent” of the PLRA, we have found that the hyper-technical PLRA
exhaustion provision has proven to create a blockade for courts to deal with the merits of cases,
and wastes judicial resources by creating its own sub-litigation. For instance, in the twin cases of
Jackson v. District of Columbia, 254 F.3d 262 (D.C. Cir. 2001) and Garirell v. Ashcrofi, 191 F.
Supp. 2d 23, 40 (D.D.C., 2002), the exhaustion issue went through a round of appellate litigation
related solely to PLRA issues in Jackson. Once the case was dismissed for lack of exhaustion,
the plaintiffs exhausted and the case was re-filed. The plaintiffs then prevailed on the merits.

Finally. from an organizational perspective. the attorneys’ fees provision of the PLRA
does nothing but siphon resources from our other projects” to uphold our commitment to
prisoners’ rights. The WLC is fortunate as an organization to have highly successful projects not
affected by the PLRA provisions and to have a local private bar that is overwhelmingly
committed to pro bono work. Not all civil rights attorneys are so fortunate. By definition. to even
be eligible to collect attorney fees, any attorney must have proven in a court of law that his or her
client’s case was meritorious. When the fees are as limited as they are under the PLRA, the only
way we can support our Prisoners’ Project, is to redirect fees received in other successful civil
rights litigation. This does not alleviate the burden of the federal courts, but it limits our overall
ability to serve all of our civil rights clients.

9 ‘The Washington Lawyers' Committee is comprised of the Equal Employment Opportunity Project, the
Immigrant and Refugee Rights Project, the Public kducation Project, the Disability Rights Projects, and the Fair
Iousing Project, in addition to the 12.C. Prisoners Project.
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The PLRA Must Be Amended

We acknowledge that fixing the above problems must be balanced with the concern for
the core purpose of the PLRA, namely preventing a flood of frivolous inmate litigation to clog
the federal courts. The Prison Abuses Remedy Act of 2007 strikes the right balance by
incorporating lessons of the last decade into the core provisions of the PLRA.
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14-5.1 POLICY:

CCA will provige & means for all Ir to edd compl regarding facility conditions,
usalment and podtdas and procedurss. Many matters can and should be resclved directly and
promptly the inmata/resident and institutional staff,

All inmates/residents will have access to an Informal resolution prooass to resolve their complaints, At
any time the Informal resclutlon process has not provided lutlon of the plaint or in
the event of an emergsncy grlevance, Inmmﬂrasldenm may use the formal grievance process. All
complaints should be essessed in a falr and | lution in the best Intsrest of the

Inmate/resident and the facility should be the prlmary goal,
14-52 AUTHORITY:
CCA Company Pollcy
14-5.3 DEFINITION:
Emergency Grievance - A grlevanea In which the patential for parsonsl Injury or irreparable harm exists.

Grigvange Officer — Facllity staff bar for g and mar of the g

process, Tnis Includes coordination of Investigations and anaurinu ‘that resolution is reached.

Grievance — A written complalnt concerning the faclity conditions, treatment, policies, and/or
procedures which is belleved to p lly affect the inmat it In & negative manner,
|nmate/Resident — Any adult or juvenile, male or femels, housed in a CCA facility. Inmates/residents
may also be referred to as detalneses, prisoners, or offenders depending on ciassification and in
accordance with facility management contracts.

Fgagonable Susplclon - A suspicion which is based upon documentable, erticulable facts which,
her with the ge and experlence, lead him/her to belleve that an unauthorized
situation or violatlon of rureu euduts

RAeprisal — Any action or threat of acﬂon against any Inmate/resident for the good falth use of or good

felth participation in the Informal r p org P e,
14-5.4 PROCEDURES:
PROC |
SECTION BJECT
A Availablity of Information
B Tralnl
c Grievance Avallabllity
D Confidantiality
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14-5

Protection from Reprisal

Grievable Matters

Non-Grievable Matters

Excessive Filing of Grlevances

Grievance Extensions

Grlevance Officer

Informal Resolutions

Emergency Grievances

Formal Grievanoes

Grievances Against Contracting Agency

Remedies

Appesl Process

Transfers/Releasas

Hecords

Reporting

—|»| DO VO [Z|Z | | K] |—| T @] n|m

ATF Section

A,

AVAILABILITY OF INFORMATION

1.

Employ¢es

A copy of this policy will be avallable to all employses.

Inmates/Resldents

a New (nmates/residents will be (nformed of the informal resolutlon process and

grievance procadures upon arrival.

b, A summaty of procedures outlined in this policy will be Included in the

Inmate/Resident Handbock,

c. A copy of this policy will be available in the inmate/resldent library. A copy wiil
also be avallable for inmates/resldents that do not have the opportunity to visit
the library (i.e, segregated Inmates/residents).

NOTE: In the svent an Inmate/resident has difficulty in understanding the procedures
outlined In this policy, employses must snsure that the Information Is effectively
communicated on an individual besis. Auxlliiary alds which are reasonable, effective,
and aeppropriate to the needs of the inmats/resident shall be provided when simple

written or oral communication Is naot effective.

TRAINING

Alt employses wlil recelve training on this polley In pre-sarvice and in-servics tralning, Training
wiil be documented In accordance with CCA Polley 4-2, Maintenance of Training Records.

GRIEVANCE AVAILABILITY

1.

Inmates/residents can Invoke the grievance procedure regardless of disclplinary,
clessification, or other administrative daclslons to which the Inmate/resident may be

subject.

An inmate/resident may not submit a grievance on behall of another inmate/resident;
howaver, assistance from a staff mamber or inmate/resident meay be provided when
necessary to communicate the problem on the griavance form.

CONFIDENTIALITY

Proprietary
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Qrlevances are considersd special correspondence. If a sealed envelope is labeled
"Grlevance" and addressed to the Grievanca Officer, it will not be opaned for Inspectlon uniess
thers is reasonable suspicion that the sealed envelope contains contraband. |f reasonable
suspicion exists and the Warden/Administrator or designee's approval has been obtainad, the
envelope may he upened and inspected for contraband aniy.

E. FROTECTION FROM REPAISAL

Inmates/residants shall not ba subjact to retallation, reprieal, harassment, or discipline for use or
participation in the informal resolution process or grievance process. Any allegations of this
nature wliii ba thoroughly investigated by the Warden/Administrator and reviewed by the
appropriate Divislonsl Managing Director, Facllity Operatlons, The Divislangl Managing Director,
Faclity Operations will notity the eppropriats Vice Presidemt, Facility Operations of any
ailegations that are found to be credible.

F. GRIEVABLE MATTERS

Inmates/residents may grieve the fallowing matters through the grlevance process;

1. Violation of state and federal laws, regulations, or court degislons, to Include but not
limitad to viotatlons of the Americans with Disabilitles Act, constitutional rights, etc.

2, Application of rules, pollcles, and/or pracedures towards inmates/residents over which
CCA has control;

3 Individual staff and inmate/resident actions, including any denial of acesss to the
Informal resolutlon or grievance processes;

4, Reprisals agalnst inmates/residents for wtllizing the informal resolution or grlevance
procaesses; and

5. Any other matter relating to the conditions of care and supervision withln the authotlty of
CCA.

AT THIS FACILITY, ADDITIONAL CONTRACTUAL INFORMATION REGARDING
GRIEVABLE MATTERS IS:

R ]

G. NON-GRIEVABLE MATTERS
The following matters are pot grievable by inmates/residents through thess grisvance

procedures:

1. State and Federal court decislons;

2 State and Federal laws and ragulations;

3 Final decisions on grievaencss;

4 Contracting agency (BOP, ICE, state department of correctlons, etc.) pollcies,

procedures, declelons, or matters (Le., institutional transfers, parole and probation
declslons, etc.);

NOTE: Contracting agency policles, procedures: decisions, or matters shall be grieved
In eccordance with the regulations of the applicable contracting agency.

5. Disclplinary actions (all discipiinary action must be addressed in accordance with
disciplinary pracedures In place at the facllity);

Proprietery Information — Nat For Dietribution = Copyrighted Property of Carrectians Corperation of Ametica
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. Property Issues (all properly Issues must be addressed In accordance with property
procedurss In place at the facllity); and
7. Classlfication status (all classificatlon status must be addressed in accordance with

classificatlon procedures In placs at the facllity).
AT THIS FACILITY, ADDITIONAL CONTRACTUAL INFORMATION REGARDING NON-
GRIEVABLE MATTERS IS:

[ J

1

H. EXCESSIVE FILING OF GRIEVANCES

If it i3 determined by the Warden/Administrator that an inmats/resident is dsliberately abusing
the grievance system through excessiva filing of grlavances and/or repeated refusal to follow
procadures, the Warden/Administrator may suspend the filing of additional grievances untll all
psnding grievances have been resoived. The Warden/Administrator will provide the
inmate/resident with writtan decumsntation of the suspenslon.

AT THIS FACILITY, ADDITIONAL CONTRACTUAL PROCEDURES REGARDING
EXCESSIVE FILING OF QRIEVANCES ARE:

o .

1 GRIEVANCE EXTENSIONS

In ceraln instances it may be necessary 10 extend response deadlines to allow for & more
complete Investigetion of the claim(s). Justification for the extension must be provided to the
Inmate/resident on the 14-5C Grievance Extenslon Notice, The time extension wiil bs
datermined by the Warden/Administrator and will not excesd fifteen (15) calendar days.

J. QRIEVANCE OFFICER

The Warden/Administrator will designate an indvidual(s) as Qrlevance Officer(s) who wll
coordinate the grlevanee process to Includs:

1. Reviewing all formal grievances recelved to ensure all necessary infarmation Is
includad;

NOTE: @rlevances that are prematurely appealed to the Warden/Administrator ot
designee will be returned without review.

Ensuring informel resolution has been attempted (excluding emargency grievances);
Asslgning a number to all farmal grievances;

Logg!ng alf grievances recaived:

Forwarding formal grievances to the appropriate department head fer response;
Coordinating the timely Investigation and responae of formal grievances;

oo k0N

7 Ensuring that, when & grlevance declsion specifies that an action Is to be taken, a date
is included for complsting the actlon;

B. Enauring the Inmate/resident recsives a copy of the completed grievance and ensuring
that the Inmate/resident's signature is acquired at the time a response Is provided;

9, Ensuring all remedies/required actions are fulfllled by the impased deadilne; and

Fraptietary = Not For DI - Property of Corrections Corporation of Amerlca
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10. Maintaining all grievanée records and documents as outlined In 14-5.4.R.
AT THIS FACILITY, THE POSITION DESIGNATED AS THE GRIEVANCE OFFICER IS:

BIEVANCE COORDINATOR ‘I

K. INFORMAL RESOLUTIONS

With the exceptian of emergency grievances, Inmates/residents are requited to utilize the
informal resolution process concerning questlons, disputes, or complaints prior to the
submission of a formal grievance. If an inmate/resident is not satisfied with the results of the
Informal resolution process, the Inmate/resident may flie a formal grlevance.

1. Fliing
a The 14-8A Informal Resolution form must be utllized to initiate the informat
resolution process.
b. All 14-5A's related to medical care and treatment must be submitted to qualified
health services staff through facility mail.
c. With the exception of grievances related to medical care and treatment,

inmates/residents are required to submit 14-5A’s through tacility mail, or in
person, to the appropriate unit staff. In the absence of unit management, the
Warden/Administrator will designate a staff member to receive informal
resalution forms.

AT THIS FACILITY INFORMAL RESOLUTION FORMS WILL BE
SUBMITTED TO:

THE GRIEVANGE COORDINATOR

NOTE: Only quaiiflad health services staff are authorized to provide responses o any
questlons, disputes, or complaints regarding medical care and traatment.

2, Resolution
The staff member assigned to complete the Informal resolution process will be
rgsponstbie for:
a. Conducting an Initial meating with the inmats/resident to discusa the issue;
b Meeting with afl staff members involved with the Issue;
c. Researching necessery Infarmation to determine If a remady s possible;
d. Dsveloping a response to present to the inmatefresident in an attempt to

regoive the issue informally;

o. Ensuring the Inmate/resident recelves a copy of the compieted 14-8A at the
time the responee is provided; and
. Ensurlng any remedies egreed upon are complstad.
3. Time Guldelines

The total time for the informal resolution process will be no more than fifteen (18)
calendar days from the date the 14-5A weas submitted through the date the rasponse
was presentad to the inmate/resident, unless unusual circumstances are present. In

Proprietary ~Not Far D -G Froparty of Corrections Carporation of Amarica
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the event unusueal clrcumstances (e.g. inabllity to contact a eritical staff member for the
Investigation process, facility on lock down status, etc.) prohibit the abllity to meet time
guldelines, the assigned statf member wilt provide the inmatefresident with written
documentation exiending the response deadline.

a The Inmale/resident must submit the 14-5A within seven (7) calendar days of
the alleged incident,

b. The time for fillng begins from the date the problem or Incident becames known
to the Inmate/resident,

c. In the event the inmate/resident is not satisfled with ths response, the

inmate/rasident will have five (5) calendar daye o submit a formal griavance o
the Grievanoe Officer. In the event the inmate/resident pursuss a formal
grievance, the Inmate/resident will be requirad to attach a copy of the 14:5A to
the formal grievancs form.

4, Documentatian

The original 14-5A will he maintained by the facility with & copy presented to the
inmate/resident at the time the responss was presented.

AT THIS FACILITY, ORIGINAL 14-5A FORMS WILL BE MAINTAINED IN THE
FOLLOWING LOCATION(S):

GRIEVANCE OFFICE ]

EMERGENCY GRIEVANCES

If the subject metter of the grievance Is such that compliance with the regular time guidelines
would subject the inmate/resident to rlsk of perscnal injury, the Inmate/resident may request that
the grievance be considered an emergency grlevance. The srmergency grievance must detail
the basls for requiring an immediate response. Whan the grievance Is of an emergency nature,
utflization of the informal resolution procsss Is not raquired.

1 Filing

a. The 14-8B Inmate/Fgeident Grlevance form must be utilzed to fle an
emergency grievance. Tha Inmate/resident will complets Page 1 of the 14-5B
and place it in 2 sealsd envelope merked “Emergency Grievance'. Sesled
envelopes may be placed In the grlevance mail box, If a grievance mall box Is
not used, the emargency grievance will be forwarded to the Grievance Officer.

AT THIS FACILITY, THE PROCEDURE FOR FORWARDING THE
GRIEVANCE TO THE GRIEVANCE OFFICER iS:

L BE PLACED IN THE GRIEVANCE BOX | OCATED
ON EAGH HOUSING UNIT !
J

b. The Grievance Officer will check the grievance mall boxes dally, excluding
weekends and holidays. !f & grievance mallbox Is not used, grievances are 10
be forwardsd dally, excluding weekends and holldays, to the Grisvance Officer
In accordance with the procedures listad above.

[ In tha event it is necessary to file the émargency grievance on weekends or
holidays, the sealed envaiops will be given to the Shift Supervisor. The Shift

Proprletaty Information - Not For Ristribution - Capyrightad Property of Carrections Carporation of America
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Supervisor will ensure the Administrative Duty Officer is notified upon receipt of
the emergsney grisvancs.

2, Hesolution

a Emergency grlevances recelved through the grievance mail box or alternative
mears, as identlfied above, wlll be reviewed by the Grisvance Officer to
determine if the grlevance Is of an emergency nature. If the grlevance Is
determined to ba of an emergency nature, the Grievance Officer will assign a
number to the emergency grievance, decument the grievance on the 14-5D
Facllity Grievance Log or via the cutrent approved FSC/CCA selectronic
database, and immediately forward to an individual authorized to serve as
Administrative Duty Officer below the rank of Warden/Administrator for a
response.

b. Emargency grisvances recelved on weekends and holidays will be reviewed by
an Individual authorized to serve as Administrative Duty Officer below the rank
of Warden/Administraior to determine i the grlevance is of an emergency
tiature and wiil respond accordingly.

a. The response must be documented on Page 2 of the 14-58 and submitied to
the inmate/resident for signature at the time of presenting the response In
person, The inmate/resident will recelve a complete copy of the emergency
grievance and any corresponding attachments at the tims of presenting the
response.

3, Time Guldelines

An individual authorized to serve as Administrative Duty Officer (below the rank of
Warden/Administrator) shall take ection to resolve the grievance within one (1) calendar
day of receipt of the grievance and provide a wrltten respanss to the inmate/resident.

4, Documentation

The indlvidual autharized to respond to the emergency grlevance will ensure that the
Grievancs Officer recelves a copy of the emergency grievance and carresponding
attachments to ensure that the emergency griavance is appropriately logged and flled.

FORMAL GRIEVANCES
1. Filing
a. The Inmate/resident must file the grievance within five (5) calendar days of the
rasponse date listed on the 14-5A Informal Resolution form,

b. The 14-58 Inmate/Resident Grievance form must be utilized 1o fle a formal
grievance. The Inmate/resident will complete Page 1 of the 14-68 and place it
in a sealed anvelope marked “Grievance”, Sealed envelopes may be placed in
the grievance mail box. If a grisvanca mail box is not used, the farmal
grigvancs will be forwarded to the Grievance Officer,

AT THIS FACILITY, THE PROCEDURE FOR FORWARDING THE
GRIEVANCE TO THE GRIEVANCE OFFICER IS:

PLACED IN THE GRIEVANCE BOX | OCATE|

e
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N.

c. The Grievance Officer will check the grisvance mall boxes dally, excluding
waekands and holidays. If a grlevance malibox is not used, grievances are to
be forwarded daily, excluding weekends and holldays, ta the Grlavance Officer
in accordance with the pracedures listed abova.

2, Resolution

a, Formal gtlevances recelved through the grlevance mall box or elternative
means as identified above will be reviewsd by the Grlevance Officer to ensurs
the formal grievance is correctly submitted and required documentation
attached.

b, The Grievance Officer will asslgn a number to the formal grlevance, document
the grlevanes on the 14-6D Facility Grievance Log or via the current spproved
ESC/CCA elsctronle database and forward the formal grlevance to the
appropriate steff member for a response.

c. Formal grievance resolution should be determined by the appropriate
department head In relation to the formal grievance unlsss the grievence
psrtaln to the department head, in which case a differant department head wilt
be deslgnated. For example, grievances related to medical care and treatment
would be forwarded to the Health Services Administrator, grievances related to
education would be forwarded to the principal, grievances related to
clagsification would be forwarded to unit staff, etc.

d. Each formal grievancs wlill be responded to by inoluding a written axplanation
for approval/disapproval. The response must be documentad on Page 2 of the
14-5B and given to the inmate/resident, In person, for signature, Responges
may be glven to the inmate/resident, In person, by the rasponder or the
Grlevance Officar. The Inmate/resident will recelve a complete copy of the
formal grievance and any correspending attachments at the time of presenting
the response,

3. Time Guldelines

a Unless & time extenslon has been grented, the inmate/resident will raceive a
rasponss to the formal grlevance within fitean (15) calendar days of
subrnisslon.

B. The total thme for the formal grievance process will be no more than fifty (50)
days from filing to a final appeal decision, unless unusual circumstances ars
present,

4, Documentation

The designated dspartment head responding fo the formal grisvance will ensure that
the Grlevance Officer recelves a copy of the formal grievance response and
corrasponding attachments to ensure that the formal grievancs is appropriately logged
and flled.

5. AT THIS FACILITY, ADDITIONAL CONTRACTUAL PROCEDURES ARE:
NONE !
i

GRIEVANCES AGAINST CONTRACTING AGENCY

Proprietary Information — Not For Diatfbution - Copyrighted Proporty of Correctlona Corperation of America
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AT THIS FACILITY, PROCEDURES FOR FILING A GRIEVANCE AGAINST THE
CONTRACTING AGENCY ARE AS FOLLOWS:

ALL ANCES AGAINST NTRACTING Al Ll BE FORWARDED
I0 CONTRACT MONITQR OR THE CONTH. AGENCY,

0. RAEMEDIES

The informal resolution process and formal grievance process shall afford the Inmats/resldent
the opportunlty for meaningful remedy. Remedies shall cover a broad rangs of reasonable and
effective resolutions, Remedias may include the following:

1. Change of procediires or practices appropriately related to the somplaint or condltions;
2. Correction of records; er
a. Other remedies, as appropriate.
P. APPEAL FROCESS
1. Flilng

If an inmate/resident is not satisfled with the decision of a formal or Bmergancy
grievance, the Inmetefresident may complete the appeal section of the 14-58 and
resubmit the grievance, Inmates/residents are entitled to appeal all adverss dacisions,
even those made on a purefy procadural basis including but not imited to the explration
of a time limit. The Inmats/resident must flle the appeal withln five {5) calendar days of
the response date listed on the 14-5B inmate/Resldent Grlavance form.

2. Resolution
a The Grievance Officer will forward &l grievance appeais to the
Warden/Administrator for review and a final response.
b. Each appeal will be responded to by including a written explanation for

approval/disapproval. The response must be documented on Page 2 of the 14-
5B and given to the Inmata/rasident, in gerson, for signaturs. Responses may
be given to the Inmats/residertt, in person, by the Warden/Administrator or the
Qrlevance Officer. The inmate/resident will receive a completa copy of the
appeal response and any corresponding attachments at the time of presenting
the response.

€ The Warden/Administrator's declslon is final unless otherwise specified in the
facllity managemant contract,
3. Time Guldelines

Barring extraordinary circumstances, a grievance will be considered settled If the
declsion at any step is not appealed by the Inmate/reslident within the glven time [Imit.

a. Emergency Qrievarices

The inmate/resldent will recelve a response to the appeal within seven 7)
calendar days of submission.

b. Formal Grisvances

The inmate/resident will recelve a response to the appeal within fifteen (1 o)
calsndar days of submission.

Proprietary Information ~ Net For Dletribution ~ Capyrighted Froperty of Carrectlons Corporation of Amer(ca
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4, Documentation

If the response Is presentsd to the Inmats/resident by the Warden/Administrator, the
Warden/Administrator will ensure that the Grievance Officer recelves a copy of the
appeal respanss and corresponding aftachments to ensure the appeal is appropriately
logged and malntained on file.

5. AT THIS FACILITY, ADDITIONAL CONTRACTUAL APPEAL PROCEDURES ARE
AS FoLLOwS:
E_INMATE IS ATISFIED THE WARDEN'S RESPONSE, THE

INMATE MAY APPEAL TO THE CONTRAGT MONITOR WITHIN FIVE (5) DAYS |
QF RECEIPT OF THE WARDEN'S DEG|SION,

IF_THE {NMATE [S NOT ED _WITH THE CT MONITOR"
REAFQ| MATE MAY EAL TO THE DIRECT THE DC

DEPARTMENT OF CORRECTIONS WITHIN FIVE (5) DAYS OF RECEIPT OF
THE CONTRACT MONITOR'S DECISION,

L_APPEALS MUST HAVE THE ORIGI EVANCE AND RESPONSE
E-r c FILED. !
J
TRANSFERS/RELEASES

If a grievanca Is submltted for review and the inmate/resident is transterred or releassd from
custody, efforts to resolve the grievance will normally contlnue. It Is the Inmate/residsnts
responsibility to notity the Grievanes Officer of the pending transfet or release and to provide a
forwarding eddress and any other pertinent information.

RECORDS

1. All grievances will be eystematically maintained by the Grievance Officer. Al
griovances (formal and emergency) and corresponding attachments wil Indlcate the
essigned grievancs number and be date stamped upon raceipt.

2, The Grievance Officar will maintain a log of all gravances received utilizing the 14-5D
Facillty Grlevance Log or via the current approved FSC/CCA electronic database. The
log shall includs the following Information:

a, Grlevance numbsr;

b, Date recelved;

-} {nmate/resident name;
d. Inmats/resident number;
6. Informal attempt;

f. Grlavance category,

Disposition date;

Disposition code;

Date appeal recelved, If applicable;

] Appeal disposition date; if applicable; and
k. Appeal dispositian code, If applicable,

= a
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3. All grievarce documentation will be maintained in accordance with CCA Polley 1-18,

Retention of Records.
Coplas of grievances shall not be placed in an Inmats/resident's file, urless it is a
contractual requirernent fo da so.
AT THIS FACILITY, CONTRACTUAL REQUIREMENTS REGARDING LOCATION OF
GRIEVANCE COPIES ARE:
A COPY OF THE VANCE 1.OG WILL BE FORWARDED TO THE CO| T
MONITOR BY T E MONTH.

Records ragarding the participation of an Indlvidual in the informal resciution process or
grievance procedure will not be avallable to other Inmates/residents.

With the exception of employees Involved in the grievance process or clerical
processing, records regarding the participation of an indlvidual In the Informal resolution
pracess or grievance procedures wiil nat be avallable for review.

Employses partisipating In tha disposition of an informal resolution procass or grievance
procedure shell have access to the essentlal records necessary to respond
appropriately.

REPQRATING

The 14-5E Grievance Report wlll be completed by the fifteenth day of each month and
forwarded to the FSC Quality Assurance Department, unless a current approved FSC/CCA
slectronic database has been established.

AT THIS FACILITY, ADDITIONAL CONTRACTUAL PROCEDURES ARE:

LM

REVIEW:
This policy will be reviewed by the Chief Corrections Offleer or designes on an annual basis.
APPLICABILITY:

All CCA Facilities (Provided coniractual requirements do not mandate otherwlse)
APPENDICES:

None

ATTACHMENTS:

14-5A
14-5B
14-8C
14-5D
14-8E

Informal Reselution
Inmate/Resident Grisvance
Grievance Extension Notice
Facility Grlevance Log
Quarterly Grievance Report

AT THIS FACILITY, ADDITIONAL FORM REQUIREMENTS ARE:

Propriatary information — Not For Disttibution ~ Copyrightad Property of Corrections Corporation of America

Lo/aLof

410-%¥39 L0EEBEIZ0Z  X¥d BL 2l 8002/81/E0
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14-5.9 REFERENCES:
CCA Polley 1-15
CCA Policy 4-2
CCA Polley 15-1
CCA Pollcy 15-2
CCA Policy 14-8
CCA Policy 18-1
ACA Standards:
4-4284/4-AL DF-3E-11/3-JTS-3D-08
4-4394
4-4446/4-ALDF-5B-18
4-4492/4-ALOF-5B-08/3-JTS-5H-04

ptletary ~ Not For D -G gl Property of Correstions Gorporation uf America

IANARN ] 413-%32 L0EEB69202  H¥d BL:12L 800Z/6l/80
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‘ 14-5

INFORMAL RESOLUTION

Date:

Name (Print):

Last Name Flrst Name Middle Injtial

Number: HOUSING ASSIGNMENT:

Description of issue, problem, and solution you suggest:

——

[

Atlach additional pages, If necessary,

. Date received from inmate/resident;
Name of staff member cornpleting informal resolution process:

Dats response dus to inmate/resident;

Date and time initial meeting held with the Inmate/resident:
Additional information received from initial meeting:

. ,

Names of staff members involved with the Inmate/resident’s issue:

[
=

L1 ]

Distribution:

Criginat: Facility

Copy: Inmate/Resident .
03707

" T

200/200 413-¥39 LOEESBHZOZ  K¥d SZIEL B0OZ/BL/LO
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14-5A

Dates and times of contact with staff members concerning the Inmate/resident's issue:

!
Addltional Informatlon recelved from meetings with ataff members:
[
r

Tentatlve completion date If remedy suggested

By signing below, the inmate/resident verifies agreement with the remedy suggested
above. If the Inmate/resident is not satlsfied with the remedy suggested above, the
inmate/resident Is not required to sign below and may choose to flle a formal
grievance wlith the Facility Grievance Offlcer. In either case, the inmate/resident will
recslve a-copy of this form on the day the final resolution process is completed.

Inmaté Signature: Date:
Designated Staff Signature: Date:
*Witness Sighature: : Date:

*In the event the Inmatefresident refuses to sign this form, a wlinass signaturs must be obtained to
verify that the Inmate/resident was offered the opportunity for informal resolutlon.

Informal Resolytion Qutcome: [ RESOLVED [0 uNRESOLVED

Distribution:
Orlginal: Facility
Copy: Inmate/Resident
03/07

£00/800@ 413-%30 LOE}BSGSZOZ X¥d GZIEL 8002 pL/E0
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Grlevance No.: 14-58
INMATE/RESIDENT GRIEVANCE : ]
FULL NAME: j
i
NUMBER: { HOUSING ASSIGNMENT:
INFORMAL RESOLUTION ATTACHED {Not requl: ran o ne nea}? ] YES [J NO
_GRIEVANCE CATEGORY (CIRCLE ONE)!
1_Facilily Staff . Dental Servicea 16. Housing ]
2._Access to Legal Materlals ._Mental Heaith Servicas | 18. Laundry
_3. Danled Access to Informal Reselution/Grievance 0. Trust Account 17. Recreation
4. Raprisal for Using Informal Resolution/Grievance | 11. Commissary 4B, Visltation
5. Safsty/Sacurity 2, Food Sarvice 19, Programs-education, werk, religious, etc.
8, Senitatlon 3. Mail 20, Violations of fadaral of state reguiations, laws, court desiglone
{..9. ADA or Constitutional rights)
7. Medical Services 14, Inteke 21, Other

STATE GRIEYANCE: (includs documantation, witnesses, date of Incldent, any other Information pertaining to the grievance subject.

additianal pages if nacessery),

Attach

Requested Action: (Attach additional pages If necessary)

%

- J—
Inmate/Resident's Signatura: Date Submitted:
‘BESPOND'NG STAFF MEMBER'S REPORT; (Attach additional pages i nesessery. All pegés must include the grisvance numbar,) !
== L i
L

l

BESPONDING STAFF MEMBER’S DECISION: (Attach additional pages If necessary. All pages must include the grlavancs humber.)

!
I

|

Responding Staff Member's Printed Name:, Title:,
Responding Staff Member's Data:,
Inmate/Rssldent’s Signature (Upoh recslpt): Date:

‘IN MATE/RESIDENT APPEAL (Attach addltions! pages If necessary. All pages must Include the grievance numper.)

WARDEN/ADMINISTRATOR'S DECISION; (Atisch ioral pages I ne All pages rmust Include the grievanca number.) 1
s Slg Date:
s (upon recelpt) Date:
Pags 1 03/07

1102008 413-¥30 LOBEBEYZ0Z  H¥d LLIZL 8002/BL/S0
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DISTRICT OF COLUMBIA
DEPARTMENT OF CORRECTIONS

OPI: DIR

P rogram Number: 4030.1F

Date: January 21, 2008

Statement Supersedes: 4030.1E (7/1/04)

Subject: Inmate Grievance
Procedures (IGP)

1. PURPOSE AND SCOPE. To update administrative procedures through which
inmates of the District of Columbia Department of Corrections (DOC) may seek
resolution of complaints.

2. POLICY

a.

It is DOC policy to provide an administrative means for expression and
resolution of inmate issues and complaints through informal resolution.
Many matters can and should be resolved directly and promptly between
the inmate and authorized institutional staff and resolution shall be the
primary goal.

If informal resolution does not provide a successful solution for the
complaint or in the event of an emergency grievance, inmates may use the
formal grievance process.

The grievance process has at least one level for appeal.

All complaints and grievances shall be considered and resolved in a fair
and impartial manner.

Grievances are considered legal correspondence. Staff shall not open or
inspect a sealed envelope that is labeled “Grievance” and addressed to the
Grievance Coordinator or the Director.

DOC employees, contractors, interns and volunteers shall not retaliate or
allow another inmate to retaliate against an inmate for the good faith use
of, or participation in, the inmate grievance process.

3. APPLICABILITY

a.

This Program Statement (PS) applies to any DOC facility and contractors
who house or provide services to inmates under the care and custody of
the DOC.
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Inmates housed in contract prison facilities shall use the contractor’s
grievance process, noting the contractor to be responsible for day-to-day
operations within the affected facility. Upon exhaustion of the contractor's
grievance process, the inmate may send a written appeal to DOC officials
as outlined in Section 20 of this directive.

Grievance Issues. Inmates may request informal resolution and/or grieve
the following matters through the grievance process.

Matters relating to the conditions of safety, care and supervision;
Matters relating to inmate programs, activities and services;
Matters relating to inmate property;

Matters relating to individual staff treatment and inmate actions;

Matters relating to sentence computations, good time and jail credits,
detainers, and late release;

Denial of access to the informal resolution or IGP processes;
Reprisals against inmates for utilizing the IGP process;

Matters pertaining to inmate treatment and legal rights established by
federal and local law and regulations; and

The application of DOC rules, policies and/or procedures except those
listed in §d 91 below (those matters have established appeal
procedures).

Non-Grievance Issues. In accordance with this directive the following
issues cannot be grieved under this process.

1)

Institutional or Court Ordered Work Release decisions, decisions of the
Adjustment or Housing Boards, Classification Committee decisions
and requests under the Freedom of Information Act and HIPAA can not
be grieved under this procedures but can be appealed through the
Warden in accordance with related policy;

Inmate class action grievances or petitions;

Final decisions on grievances;

Inmate Accident Claims, Tort Claims;

Complaints filed on behalf of other inmates;
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6) Federal and local court decisions, laws and regulations; and

7) Policies, procedures, decisions or matters to include but not be limited
to transfers, sentence computations, parole/ probation/release/
treatment decisions issued by the Bureau of Prison, Immigration and
Customs Enforcement (ICE) or other states and jurisdictions;

4. NOTICE OF NON-DISCRIMINATION

a.

In accordance with the D.C. Human Rights Act of 1977, as amended, D.C.
Official Code §2.1401.01 et seq., (Act) the District of Columbia does not
discriminate on the basis of race, color, religion, national origin, sex, age,
marital status, personal appearance, sexual orientation, gender identity or
expression, familial status, family responsibilities, matriculation, political
affiliation, genetic information, disability, source of income, or place of
residence or business. Sexual harassment is a form of sex discrimination
that is also prohibited by the Act. Discrimination in violation of the Act will
not be tolerated. Violators will be subject to disciplinary action.

DOC prohibits discrimination against inmates based on race, religion,
national origin, gender, sexual orientation or disability when making
administrative decisions in providing access to programs. When both
males and females are housed in the same facility available services and
programs are comparable.

Inmates with disabilities, including temporary disabilities, are housed in a
manner that provides for their safety and security. Housing used by
inmates with disabilities, including temporary disabilities, is designed for
their use and provides for integration with other inmates. Programs and
service areas are accessible to inmates with disabilities who reside in the
facility. Discrimination on the basis of disability is prohibited in the
provision of services, programs and activities.

5. PROGRAM OBJECTIVES. The expected results of this program are:

a.

Open lines of communication will identify, prevent or resolve matters and
reduce the need for complaints and grievances.

Inmate grievances will be resolved through formal procedures when
informal means have failed.

Written responses based upon full investigation and resolution when
appropriate including the reasons for the decision shall be given to all
inmate complaints and grievances within the prescribed time limits.
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d.  Inmates will use this procedure and pursue claims in court only if
dissatisfied with resolutions obtained from the IGP.

DIRECTIVES AFFECTED
a. Directive Rescinded

D.O. 4030.1E Inmate Grievance Procedure (IGP) (7/1/04)
b. Directives Referenced

a. PS 4020.1 Inmate Orientation Program (Inmate Handbook)

AUTHORITY
a. DC Code §24-211.02 (b) (2) Jail Improvement Act of 2003

b.  Prison Litigation Reform Act (PLRA), 42 USC § 1997e(a.)

STANDARDS REFERENCED. American Correctional Association (ACA)
4" Edition Standards for Adult Local Detention Facilities 4-ALDF-2A-05,
4-ALDF-2A-06, 4-ALDF-2A-27, 4-ALDF-6B-01 and 4-ALDF-6B-02.

RESPONSIBILITIES

a.  Wardens shall ensure that an appropriate investigation is conducted and
an adequate response is prepared for each grievance in accordance with
the procedures set forth in this directive.

b.  The Deputy Director shall ensure that an appropriate investigation is
conducted and an adequate response is prepared for each appeal to a
grievance in accordance with the procedures set forth in this directive.

¢.  Each facility shall maintain a sufficient supply of Inmate Request Slips and
Inmate Complaint — Informal Resolution forms.

d.  Each facility shall maintain a sufficient supply of IGP forms for formal
resolution and submission of appeals.

e.  Each Housing Unit and Community Correctional Center (CCC) supervisor
shall ensure that sufficient forms are available and accessible on the unit
during his or her tour of duty.

f.  The IGP shall be available to inmates regardless of any disciplinary,
classification, or other administrative or legal conditions affecting them.
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. INMATE NOTIFICATION

The Warden or the Office of Community Corrections (OCC) Administrator
shall ensure that this PS and any other written directives pertaining to the
Inmate Grievance Procedure (IGP) are readily available to all
inmates/offenders.

The inmate grievance procedure is outlined in the Inmate Handbook and
further notification shall also be given to each inmate during intake
orientation.

This PS shall be readily available in the law library and case manager
offices, posted on inmate bulletin boards and, as appropriate, shall be
described in inmate handbooks.

The Warden shall ensure that non-English speaking inmates, inmates who
cannot read or are otherwise impaired (physically or mentally), receive
assistance in order to understand and access the IGP.

. STAFF NOTIFICATION/TRAINING

The Deputy Director shall ensure that this PS and any other written
directives pertaining to the IGP shall be made available to all staff assigned
to DOC and DOC contract facilities.

The Department’s Training Academy shall include a discussion of the IGP
PS as part of its Pre-service, Basic Correctional Training (BCT) and In-
service training curriculum for employees.

Staff members shall have an opportunity to ask questions regarding the
IGP and will be given an opportunity to have these questions answered
orally.

The Training Administrator shall maintain the signed acknowledgements on
file.

. SUPERVISION AND MANAGEMENT

The Warden, Deputy Wardens and designated program managers shall
visit housing units and inmate activity areas at least weekly to encourage
informal contact with staff and inmates and to informally observe living and
working conditions.

Chief Case Managers, Case Managers, Correctional Supervisors and
Housing Unit Officers shall make every attempt to keep the channels of
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communication open between staff and inmates and shall informally
resolve issues expeditiously whenever possible.

When managers determine that the results of an inmate grievance point to
systemic deficiencies, appropriate improvements shall be taken.
Improvements may include recommendations for procedural changes to
correct systemic problems, refresher training, counseling or discipline when
the investigation findings clearly point to this as the appropriate action.

13. INVESTIGATING GRIEVANCES. Managers shall investigate and respond to
grievances. Persons implicated or involved in a grievance are prohibited from
investigating that grievance.

14. CONFIDENTIALITY. Records concerning an individual's participation in the IGP
are considered confidential. These records shall be made available in
accordance with the established procedures for confidential records and
information, as contained in the D. C. Freedom of Information Act.

15. INMATE GRIEVANCE ADVISORY COMMITTEE (IGAC). The CDF shall
establish and maintain an IGAC, composed of five (5) inmates, the IGP
Coordinator, one program manager and one uniform supervisor. The IGAC shall
meet monthly and has the following responsibilities:

a.

Discussing general inmate concerns and grievance matters as defined in
this directive;

Providing recommendations and comments to the Warden/Office of
Community Corrections (OCC) Administrator regarding the operation,
effectiveness, and credibility of the IGP process;

Providing recommendations to the Deputy Director and the OCC
Administrator for improved activities and conditions;

Reviewing the IGP Program Statement during annual reviews; and

Preparing and forwarding minutes of IGAC meetings to the Warden for
review and any appropriate action.

16. INMATE GRIEVANCE PROCEDURE (IGP) COORDINATOR

a.

The Warden shall appoint an IGP Coordinator who shall:

1)  Coordinate activities and operations associated with informal
complaint resolution and IGP retrieval, distribution, tracking,



2)

11)

153

PS 4030.1F
Page 7 of 16

database entry, monitoring and establishment of resolution suspense
dates.

The CDF IGP Coordinator or designee shall collect informal
complaints and grievances from each housing unit ‘IGP” mailbox on
a daily basis (excluding Saturdays, Sundays and legal holidays).

Ensure informal resolution has been attempted (excluding
emergency grievances).

Assign and forward informal and formal grievances to the
appropriate program manager for response/resolution.

Maintain the JACCS electronic data input and tracking.

Apprise the affected Warden on the next business day when
suspense dates are not met.

Ensure the inmate receives a copy of the completed informal
response or grievance.

If the inmate is transferred to another facility under the jurisdiction of
or contract with DOC, the IGP Coordinator shall forward the CDF
response to the IGP Coordinator at the affected facility.

The IGP Coordinator where the inmate is located shall ensure that
the response is forwarded to the inmate and a copy placed in the
inmate’s official institutional record.

Not less than quarterly, conduct a random sample of grievance
decisions and document if the assigned manager took actions
specified by the imposed deadline.

Bring matters of concern or potential problems to the Warden’s
and/or other appropriate manager’s attention.

b.  The Director and Deputy Director shall assign staff to perform the above
stated duties at the respective appeal levels.

17. INMATE REQUEST SYSTEM

a. Request Slip. Inmates shall continue to use the DOC Inmate Request Slip
system when seeking routine assistance.
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Sick Calf. Inmates shall request medical treatment by signing up for sick
call. Inmates shall request urgent medical assistance via the housing unit
staff.

Environmental Safety and Sanitation Inspections. During cell inspections
on the #2 Shift and #3 Shift inmates shall demonstrate that cell plumbing
works and shall report broken fixtures and repair. Inmates shall inform
correctional staff at any time when more urgent breakdowns such as
clogged plumbing occur.

18. INFORMAL COMPLAINT PROCESS

a.

With the exception of emergency grievances, inmates/residents are
required to utilize the informal resolution process concerning disputes, or
complaints that were not reasonably addressed after submission of a
request slip.

Informal Complaint Submission

1) Inmates shall, within seven (7) calendar days of the incident/reason for
complaint or within seven (7) days of knowledge of the incident/reason
for complaint became known to the inmate, file the informal resolution
request (Attachment A).

2) Inmates may request the Inmate Complaint — Informal Resolution
forms from any staff member who is assigned to his or her housing unit
and the affected staff member shall give the inmate the form during his
or her shift or tour of duty.

3) The inmate shall place the complaint in the grievance box that is
located in the housing unit.

4) The IGP Coordinator or designee shall collect inmate complaints from
each CDF housing unit locked grievance box daily, Monday through
Friday.

5) The IGP Coordinator shall generate the inmate receipt using the
Crystal Reports informal Resolution Request Receipt.

6) The IGP Coordinator shall forward the inmate receipt via the
institutional mail.

7) The IGP Coordinator shall assign the complaint to the appropriate
program manager and establish a response date.

8) The IGP Coordinator shall log the complaint and make appropriate
entries into an informal complaint tracking system.
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9) Informal resolution should be achieved within ten (10) calendar days of
the inmate’s submission to the IGP Coordinator.

Informal Resolution Meeting. The staff member assigned to complete the
informal resolution process shall:

1) Conduct an initial meeting with the inmate to discuss the issue;
2) Meet with all staff members involved with the issue when needed;
3) Research necessary information to determine if a remedy is possible;

4) Develop a response to present to the inmate in an attempt to resolve
the issue informally;

5) Ensure the inmate and the IGP Coordinator receive a copy of the
completed informal grievance form at the time the response is
provided;

6) Obtain the inmate’s signature upon resolution of the complaint; and

7) Ensure any remedies agreed upon are completed.

19. INMATE GRIEVANCE PROCESS

a.

An inmate may file a formal grievance when:

1) The inmate is not satisfied with the results of the informal resolution
process. The inmate shall file the IGP within five (5) calendar days of
receipt of the informal resolution response, or

2) The inmate has not received a response within ten (10) calendar days
of filing the complaint.

Each grievance must pertain to one specific incident, charge or complaint.
Inmates/offenders shall not submit duplicate copies of the same grievance.
Inmates may request IGP Form 1 Grievance (Attachment B) from any staff
member who is assigned to his or her housing unit and the affected staff
member shall ensure that inmates who request an IGP Form are provided
a form during his or her shift or tour of duty.

Inmates may also obtain grievance and appeal forms during visits to the
law library.
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If an IGP Form 1 Grievance cannot be obtained, an inmate may submit his
or her grievance on standard, letter-sized paper. This grievance should
contain the following information:

1) The name and DOC number of inmate filing the grievance;

2) The name of the institution or community correctional center where the
inmate is housed;

3) The nature of the complaint or grievance, date of occurrence, and the
remedy sought;

4) The inmate’s signature; and

5) Date.

20. PROCEDURES FOR FILING AN INMATE GRIEVANCE - CDF

a.

The inmate shall place the IGP Form 1 Grievance in the locked box
marked “GRIEVANCES.” IGP collection boxes are located in each housing
unit.

Inmates housed in segregation units shall deposit the IGP form in the
locked box marked “GRIEVANCES” during their individual recreation time
or may also submit the IGP to their assigned case manager or a
supervisor, having first placed the IGP form in a sealed envelope. The
case manager or supervisor shall then place the IGP form in the locked
box marked “GRIEVANCES”.

21. PROCEDURES FOR FILING AN EMERGENCY GRIEVANCE

a.

Emergency grievances shall be defined as matters in which an inmate
would be subjected to substantial risk of personal injury, or serious and
irreparable harm, if the inmate filed the grievance in the routine manner
with the normally allowed response time.

The inmate must prominently label and identify the grievance as an
“Emergency Grievance” at the top of the IGP Form 1 Grievance and state
the nature of the emergency.

The inmate shall file the emergency grievance in a sealed envelope; also
marking it as an emergency grievance. The inmate shall address his or
her Emergency Grievance to the lowest administrative level at which an
appropriate remedy can be achieved (i.e., OCC Administrator, Warden, or
Director).
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If an inmate’s/offender’'s grievance is of a sensitive nature and he/she has
reason to believe that he/she would be adversely affected if it was to
become known at the institutional level, he/she may file the grievance
directly with the Director. All such Emergency Grievances may be placed
in the IGP box or forwarded via the regular institutional mail.

The IGP Coordinator shall immediately review and consult with the
Warden, or Administration/OCC Administrator to determine if the complaint
is of an emergency nature as defined in this directive.

The inmate shall be informed if the grievance is not accepted as an
emergency grievance and that the grievance shall be treated as a regular
grievance.

The following special provisions shall apply to Emergency Grievances:

1) An emergency grievance shall be responded to within 72 hours of its
receipt.

2)  Within 48 hours of receiving a response to the emergency grievance,
an inmate may appeal to the next level of the IGP appeal process.

EXCESSIVE FILING OF GRIEVANCES. If it is documented by the
Warden/Administrator that an inmate is deliberately abusing the grievance
system through excessive filing of grievances and/or repeated refusal to follow
procedures, the Warden/Administrator may suspend the filing of additional
grievances until all pending grievances have been resolved. The Warden or
Administrator will provide the inmate with written documentation of the
suspension.

23. FILING AN APPEAL

Central Detention Facility

1) If an inmate housed at the CDF is not satisfied with the Warden's
response to a grievance, he or she may file an appeal to the Deputy
Director.

2) This appeal shall be filed within five (5) calendar days of receipt of the
grievance response from the Warden, using IGP Form 2 Appeal —
Deputy Director {Attachment C). The appeal shall be accompanied by
a copy of the original grievance and the Warden’s response and
supporting documentation. If an IGP Form 2 Appeal — Deputy Director
cannot be obtained, an inmate may submit the grievance on standard
letter-size paper.
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The Deputy Director shall respond to an appeal within twenty-one (21)
calendar days following its receipt.

Corrections Corporation of America Correctional Treatment Facility

1)

2)

5)

Inmates housed in the CTF shall exhaust all provided remedies in the
affected facility to include formal and informal resolution efforts.

The CCA Warden shall ensure that sufficient grievance and appeal
forms are available on the housing units at the CTF.

If the inmate is not satisfied with his or her response from the CTF
Warden he or she may file an appeal to the Deputy Director within five
(5) calendar days, using IGP Form 2 Appeal — Deputy Director
(Attachment C) or plain letter-size paper. The inmate must attach
copies of the informal complaint/resolution and IGP and response, and
any supportive documentation, from the CCA/CTF Warden.

The Deputy Director or designee shall investigate and respond to the
appeal within twenty-one (21) calendar days following its receipt.

The Deputy Director or designee shall input required data into JACCS
Appeal Log.

Contract Community Correctional Center

1)

3)

If an inmate/offender housed in a contract community correctional
center is not satisfied with his or her response from the contract CCC
Administrator he or she may file an appeal to the Deputy Director
within five (5) calendar days, using IGP Form 2 Appeal — Deputy
Director (Attachment C). If an IGP Form 2 Appeal — Deputy Director
cannot be obtained, an inmate may submit the grievance on standard
letter-size paper. This appeal must be accompanied by copies of the
original grievance and responses, and appropriate support
documentation, from the OCC Administrator.

The Deputy Director or designee shall respond to the appeal within
twenty-one (21) calendar days of receipt.

The Deputy Director or designee shall input required data into JACCS
Appeal Log.

Final Appeal to the DOC Director

1)

As a final appeal an inmate/offender housed in a correctional facility or
CCC under jurisdiction of or contract with DOC who is dissatisfied with
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an appeal decision rendered by the Deputy Director may submit his or
her grievance to the Director within five (5) calendar days following the
receipt of a grievance appeal response.

The IGP Form 3 (Attachment D) Appeal — Director shall be used for
filing an appeal to the Director.

Appeals to the Director must be accompanied by the original grievance
along with the corresponding responses. If an IGP Form 3 Appeal —
Director cannot be obtained, an inmate may submit the grievance on
standard letter-size paper.

The Director shall respond to an inmate’'s/offender's appeal within
twenty-one (21) calendar days of receipt of the appeal.

The Director shall be the final level of appeal for each inmate/offender
who files a Grievance within the DOC Inmate Grievance Procedure.

The Director’s designee shall input required data into JACCS Appeal
Log.

24. DOC PROCEDURES FOR PROCESSING A GRIEVANCE

a.

IGP Coordinator

1

2)

The IGP Coordinator or designee shall collect inmate grievances from
each CDF housing unit grievance box daily, Monday through Friday.

The IGP Coordinator shall inform the inmate in writing:

a) When a non-emergency grievance will receive informal resolution
because the inmate failed to follow this step of the process;

b) When the matter can not be grieved under the IGP and/or should
be otherwise appropriately addressed.

The IGP Coordinator shall generate the inmate receipt using the
Crystal Reports Informal Resolution Request Receipt or GP Grievance
Receipt.

The IGP Coordinator shall forward the inmate receipt via the
institutional mail.

The IGP Coordinator shall input required complaint data into the
respective JACCS Informal Resolution Request or Grievance Data
Entry Screen to include:
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a) Grievance Entry Information - The IGP Coordinator shall enter the
JACCS Grigvance Type Code to indicate the subject of the
complaint in order to permit efficient reporting, tracking and
monitoring informal resolution and grievances, in all logs and
reports.

b) Submitted for Review Information

c) Referred to Investigation

d) Extension of Time requested and new date for response if the
inmate consents

e) Finding Response
fy  Final Appeal Ruling (when applicable)

6) The IGP Coordinator shall scan the original complaint/grievance into
PaperClip.

7) The IGP Coordinator shall then forward the complaint/grievance to the
appropriate manager for investigation and resolution.

8) The IGP Coordinator will monitor response due dates using the Crystal
Reports IGP Grievances Due Next 7 Days and IGP Overdue
Grievances in CDF.

9) The IGP Coordinator will make notification to the appropriate
managers identified in step 9.

Investigation. The manager shall impartially investigate the complaint and
make every effort for reasonable resolution

Response to IGP

1)  The manager shall provide a written memorandum of response to
the IGP Coordinator within ten (10) calendar days following receipt of
the grievance.

2) The affected Warden shall review and approve/disapprove or
otherwise revise the response.

3) The IGP Coordinator shall forward written notice of findings and the
decision to the inmate.

4) Inany instance when the IGP Coordinator, in consultation with the
affected Warden and the investigating manager, determines that a
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sufficient response to a grievance cannot be rendered within the
prescribed time limitation, the following conditions apply:

a) The affected inmate must be notified in writing of the need for
the extension and of the specific length of the extension.

b)  The inmate must agree in writing to the extension.

c) Otherwise, when a grievance does not receive a response
within the prescribed response time, as established in this PS,
the inmate may proceed to the next step in the grievance
procedure.

25. REPORTING

26.

a.

The IGP Coordinator shall print the Crystal Report IGP Complaint Log that
records all formal grievances entered in JACCS under the IGP. Not later
than the 10" day of each month, a copy of this log, reflecting grievances
filed during the previous month, shall be forwarded through the Deputy
Director to the Director.

Each DOC official who renders a decision on an Inmate Grievance Appeal
shall enter required data in JACCS IGP screen.

The IGP Coordinator shall print the Crystal Report Unresolved Grievance
Log that tracks and monitors the progress of grievances remaining
unresolved more than 22 days after receipt. Not later than the tenth 10"
day of each month, the Warden shall forward a copy of this log along with a
Plan of Action for completion through the Deputy Director to the Director.

All records, logs, and reports that pertain to inmate informal resolution and
grievance shall be maintained in accordance with the DOC Records
Retention and Disposal Schedule.

The Director shall provide to the Council on a quarterly basis internal
reports relating to living conditions in the Central Detention Facility,
including inmate grievances and a report Unresolved Grievance Log.

IGP EVALUATION

a.

The IGP Coordinator shall submit monthly reports to the Warden that shall
include but not be limited to IGP processing or procedural issues,
emergent and systemic deficiencies and general complaints and concerns
that warrant attention.
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b. The Risk Manager shall review IGP reports and conduct quarterly audits
and in conjungction with the Warden determine plans of action where
warranted to improve safety and program performance.

¢. Ata minimum, the reviews described above, shall include assessments of
the following operational factors:

1) Compliance with Response Time — An assessment to determine if
inmate grievances are responded to within the prescribed time
periods.

2)  Availability of Forms — A determination of the accessibility and
availability of the forms used to submit grievances.

3) Response to Grievances — An analysis to determine if appropriate
responses and remedies are being provided in response to
grievances.

4)  Credibility of the System — An assessment of inmate knowledge of,
satisfaction with and confidence in the IGP.

5)  Conclusions and Recommendations — An evaluation of the data
generated through the IGP process (i.e., number of grievances, types
of grievances filed, number and types of grievances by institutions).
This data shall be used to develop specific conclusions and
recommendations regarding Department operations and the DOC
IGP.

d. Annual Statistical Summary Report. The Office of Management
Information and Technology Services shall maintain the database and
provide an annual statistical summary of the DOC IGP and submit it to the
Director and the Office of Internal Controls, Compliance and Accreditation.
This summary shall be provided by the 21%' day of October for the
preceding fiscal year.

i I
A i S g
Devon Brown

Director
ATTACHMENTS
A.  Informal Complaint — Informal Resolution
B. IGP Form 1 Grievance (Administrative Remedy to Warden/OCC Administrator)
C. IGP Form 2 (Appeal to Deputy Director)
D. IGP Form 3 (Appeal to Director)
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DISTRICT OF COLUMBIA
DEPARTMENT OF CORRECTIONS

OPI: DIRECTOR

Program Dot Eobniany 21,2007

Supersedes: 3350.2D (7/10/02)

Subject: Eliminati f S |
Statement Elimination of Sexua

Misconduct

1. PURPOSE AND SCOPE. This directive establishes uniform procedures for
recognizing, preventing, reporting, investigating and adjudicating incidents of
sexual abuse, sexual assault and sexual misconduct against inmates who are
confined in DC Department of Corrections (DOC) owned, operated and contract
facilities. This directive complies with District of Columbia “Title 22. Criminal
Offenses and Penalties Chapter 30. Sexual Abuse” and incorporates guidelines
from the Rape Elimination Act (PREA) of 2003, American Correctional
Association (ACA) Standards and current DOC zero tolerance policy against
sexual abuse of in-mates.

2. POLICY

a.

DOC strictly prohibits the sexual assault of any persons who work, visit or
who are confined in any of its facilities.

DOC strictly prohibits sexual abuse of persons in the official custody of
DOC and contract facilities. DC Code §22-3001 defines sexual abuse to
include the commission of sexual acts and sexual contact.

For the purposes of this directive, acts of sexual misconduct against
inmates shall be included.

DC law and DOC do not recognize a defense of consensual sexual contact
between staff and inmates (i.e., persons who are in “official custody”). DOC
shall continue to pursue strict administrative discipline and vigorous referral
for criminal prosecution when staff engages in sexual assault/acts and
sexual contact with inmates. Staff includes DOC employees, volunteers,
contract personnel and any other persons who provide services in DOC
facilities.

DOC maintains policy of zero tolerance and prohibits retaliation against
any individual because of his/her involvement in the reporting or
investigation of a complaint. It is DOC policy to treat retaliation as a
separate actionable offense that is subject to separate administrative
sanctions and possible referral for criminal prosecution.
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DOC strictly prohibits inmate-upon-inmate sexual assault, sexual abuse
and inmate-to-inmate sexual acts and sexual contact to include that of a
consensual nature. Inmate initiated sexual assault, sexual abuse shall be
referred for criminal prosecution and DOC shall impose disciplinary
sanctions when inmates engage in consensual sexual acts and/or sexual
contact.

It is DOC policy to require that, all activities encompassed in reporting and
investigating complaints are held in confidence and on an official need to
know basis. Likewise, case records are confidential and may include but
not be limited to verbal reports; written incident, investigation, disposition,
medical, counseling and evaluation findings and recommendations for
post-release treatment and/or counseling and witness statements. It is
DOC policy to treat a breach(s) of confidentiality as a separately actionable
offense that is subject to administrative sanctions.

APPLICABILITY. This policy applies to all DOC employees, contract
employees, volunteers, as well as other individuals who provide services at a
DOC facility and applies to inmates committed to DOC and its contract facilities.

PROGRAM OBJECTIVES. The expected results of this program are:

a.

Upon arrival at each facility, inmates shall receive information about sexual
assault, sexual abuse and sexual misconduct. Information shall address
the prevention, intervention, self-protection, reporting, adjudication
procedures and the accessibility of medical and mental health counseling
for victims.

Staff will have a clear understanding that a sexual act or sexual contact
between an inmate and an employee is sexual abuse even if the inmate
consents and that sexual abuse is a felony offense pursuant to DC Code
§22-3002 through §22-3008.

The occurrence of inmate-upon-inmate sexual assault, sexual abuse and
sexual contact may be reduced by identifying and providing separate
housing for predators and vulnerable inmates who may be potential victims.

Prompt investigation and appropriate discipline shall be taken against
employees and inmates who sexually abuse/assault inmates or otherwise
violate mandates set forth in this directive.

DIRECTIVES AFFECTED

a.

Directives Rescinded
1) PS 3350.2D Sexual Misconduct Against Inmates (7/10/02)

2) CN-1 3350.2D Sexual Misconduct Against Inmates
(10/18/02)
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b. Directives Referenced
1) PS 4030.1E Inmate Grievance Procedure (IGP)
2) PS 4020.1C Inmate Orientation Program
3) PM 5300.1C Inmate Disciplinary and Administrative Housing
Procedures
4) PS 8000.1C Medical Management
AUTHORITY
a. 42 USCS § 15609 Title 42. The Public Health and Welfare Chapter 147.
Rape Elimination
b. D.C. Code Title 22. Criminal Offenses and Penalties, Chapter 30 Sexual
Abuse §22-3001, §22-3013, §22-3014, §22-3017 and §22-3018.
¢. DC Code 24-442, Promulgation of Rules

STANDARDS REFERENCED

a.

American Correctional Association (ACA), 2™ Edition, Standards for
Administration of Correctional Agencies: 2-CO-3C-01.

American Correctional Association (ACA), 4" Edition, Performance-Based
Standards for Adult Local Detention Facilities: 4-ALDF-2A-29,
4-ALDF-2A-30, 4-ALDF-2A-32, 4-ALDF-2A-34, 4-ALDF-4D-22,
4-ALDF-4D-22-1, 4-ALDF-4D-22-2, 4-ALDF-4D-22-3, 4-ALDF-4D-22-4,
4-ALDF-4D-22-5, 4-ALDF-4D-22-6, 4-ALDF-4D-22-7, 4-ALDF-4D-22-8,
4-ALDF-7B-8 and 4-ALDF-7B-10.

American Correctional Association (ACA), 4™ Edition, Performance-Based
Standards for Adult Community Residential Services: 4-ACRS-8A-05.

NOTICE OF NON-DISCRIMINATION

a.

In accordance with the D.C. Human Rights Act of 1977, as amended, D.C.
Official Code §2.1401.01 et seq., (Act) the District of Columbia does not
discriminate on the basis of race, color, religion, national origin, sex, age,
marital status, personal appearance, sexual orientation, gender identity or
expression, familial status, family responsibilities, matriculation, political
affiliation, genetic information, disability, source of income, or place of
residence or business. Sexual harassment is a form of sex discrimination
that is also prohibited by the Act. Discrimination in violation of the Act will
not be tolerated. Violators will be subject to disciplinary action.

DOC prohibits discrimination against inmates based on an inmate’s race,
religion, national origin, gender, sexual orientation, disability or any other
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type of prohibited discrimination when making administrative decisions and
in providing access to programs.

9. SEXUAL ABUSE - GENERAL PROVISIONS. For the purposes of this
directive, the following provisions shall apply.

a.

Official Custody — Pursuant to DC Code §22-3001, detention following
arrest for an offense; following surrender in lieu of arrest for an offense;
following a chare or conviction of an offense, or an allegation or finding of
juvenile delinquency; following commitment as a material witness; following
or pending civil commitment proceedings, or pending extradition,
deportation, or exclusion and during transport, medical diagnosis or
treatment, court appearance, work and recreation, probation or parole.

Sexual Assault — a forcible sexual act, a sexual act against the inmate’s
will, or a sexual act that is achieved through the exploitation of fear or the
threat of physical violence or bodily injury; or

Sexual Abuse — a sexual act that is not forced or against the person’s will
but where the inmate is incapable of giving consent because of his/her
young age, temporary or permanent mental or physical incapacity or by
reason of being in the official custody of DOC.

Sexual Acts

1) The penetration, however slight, of the anus or vulva or another by a
penis;

2) Contact between the mouth and penis, the mouth and the vulva or the
mouth and the anus; or

3) The penetration, however slight, of the anus or vulva by a hand or
finger or by any object or instrument, with an intent to abuse, humiliate,
harass, degrade or arouse or gratify the sexual desire of any person.
This does not include situations when:

a) Health care personnel are gathering physical evidence, or
engaged in other legitimate medical treatment, in the course of
investigating sexual assault, sexual abuse;

b)  The use of a health care provider’'s hands or fingers or the use of
medical devices in the course of appropriate medical treatment
unrelated to sexual assault, sexual abuse; or

c) The use of a health care provider's hands or fingers or the use of
instruments to perform body cavity searches in order to maintain
security and safety within the facility provided that the search is
conducted in a manner consistent with constitutional
requirements.
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e.  Sexual Contact. The touching (or fondling), using any clothed or unclothed
body part or object either directly or through the clothing, of the genitalia,
anus, groin, breast, inner thigh, or buttock of any person with an intent to
abuse, humiliate, harass, degrade, or arouse or gratify the sexual desire of
any person.

f. Sexual Misconduct
1) Sexual Harassment

a) Verbal or physical sexual conduct that creates a hostile, offensive
or intimidating environment, including, but not limited to, obscene
or sexually offensive advances, gestures, and comments; or
influencing or making promises involving an inmate’s safety,
custody, privacy, housing, privileges, work detail or program
status in exchange for sexual favors.

b) Influencing or offering to favorably influence an inmate’s safety,
custody, privacy, housing, privileges, work detail, or program
status if the inmate submits to sexual advances or sexual contact.

c) Influencing or threatening an inmate’s safety, custody, privacy,
housing, privileges, work detail, or program status because the
inmate has refused to submit to a sexual advance.

2) Invasion of Privacy

a) Observing, attempting to observe, or interfering in an inmate’s
activities, which are of a personal nature, without a sound
penological reason.

b)  Failure of an employee of the opposite sex to announce his/her
presence, without a sound penological reason, when entering an
inmate’s housing unit.

g. Retaliation - Restraint, interference, coercion, acts of covert or overt
vengeance or threats of action to discourage, prevent or punish an inmate
for refusal to submit to sexual advances. An adverse action taken against
any individual because of his/her involvement in the reporting or
investigation of a sexual abuse/sexual assault or sexual misconduct
complaint.

10. GENERAL REQUIRMENTS
a. Staff Notification and Training

1) The Human Resources Management Division (HRMD) shall issue a
copy of this directive to all new employees, volunteers and contract
employees when they receive their photo identification card. HRMD
shall require each individual to sign acknowledgement of receipt of this
directive. HRMD shall retain the signed receipt.
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N

) The DOC Training Academy and contractor trainers shall update
trainer lesson plans and review requirements of this directive with new
employees, volunteers and contract employees during orientation
training.

W

) Mandatory Pre-Service and annual In-Service Training on the Rape
Elimination Act, DC Code Title 22 Chapter 30 and this directive shall
be conducted for all DOC employees, volunteers, interns, and contract
employees.

4) This directive shall be made readily available to each DOC employee
thereafter.

o

)} Certified trainers for prevention of sexual assault, sexual abuse and
sexual misconduct shall conduct training.

D

) Contractors shall ensure that their employees are similarly trained.

7) DOC or contract facility shall notify other individuals such as
occasional service providers who have direct contact with inmates or
provide services of the prohibitions and requirements of this directive.

Inmate Notification and Training

1) The CDF Warden and contractors shall ensure that within one (1) day
of arrival at the respective facility each inmate receives a copy of the
Inmate Handbook. The Inmate Handbook shall contain written notice
of the prohibition of sexual assault, sexual abuse and sexual
misconduct.

2)  Within five (5) days of arrival, the CDF Warden and contract facility
Administrators shall ensure that each inmate receives facility
orientation and training in accordance with PS 4020.1C Inmate
Orientation Program.

a) Orientation and training shall address prevention, intervention,
self-protection, reporting sexual assault, sexual abuse,
adjudication procedures and accessibility of medical and mental
health counseling for victims.

b)  Each inmate shall by signature, acknowledge training in
accordance with this directive and PS 4020.1C.

3) The Hotline Number Poster (Attachment A) shall be posted in areas
accessible to inmates and employees.

4) This directive shall be posted on staff and inmate bulletin boards, in
each housing unit, the law library, the medical unit and other areas
where inmates often frequent.
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11. IDENTIFICATION OF VULNERABLE INMATES AND PREDATORS
a. Medical and Mental Health

1) Upon admission to the Central Detention Facility, medical and mental
health staff shall, during medical and mental health screening ask the
inmate questions that may determine whether the individual has been
a victim of or has committed sexual violence in the past.

2) Medical and mental health staff shall be observant for other possible
indications or any other information that is contained in the medical
record or that is obtained from the inmate that might identify potential
sexual vulnerabilities or aggressions.

3) Medical staff shall document these concerns in the electronic medical
chart and promptly notify security and classification staff for
appropriate inmate housing and other security safeguards.

b.  Classification

1) DOC case managers shall during the intake classification process
review the inmate’s institutional file and all available electronic records
to identify past history as well as any currently observed behavior that
may indicate potential sexual vulnerabilities or aggressions.

2) Case managers shall document the information and observation and
make appropriate classification and housing recommendations.

3) Prior to housing an inmate identified either as a vulnerable inmate or a
predator with another inmate, the proposed housing assignment shall
be reviewed and approved by the Warden, CCC Director or designee.

c.  Other. All staff shall confidentially report information about an inmate’s
past victimization or information that an inmate might potentially be victim
to recent sexual aggression to the Warden or a Deputy Warden.

12. HOUSING INMATES IDENTIFIED AS VULNERABLE INMATES OR
PREDATORS. An inmate identified as a vulnerable inmate shall not be housed
with an inmate identified as a predator. For the purposes of this directive
predators are defined as inmates who have a history of sexually assaultive
behavior and who are assessed as presenting a reasonable risk to vulnerable
inmates.

13. REPORTING PROCEDURES FOR INMATES

a. Confidential Hot Line. Any inmate may make a confidential report of
sexual assault, sexual abuse or sexual misconduct through the twenty-four
(24) hour telephone Hotline at (202) 671-2851.
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Verbal Complaint. An inmate may verbally inform any employee when the
inmate has been subject to acts or attempted acts of sexual assault, sexual
abuse or sexual misconduct. The verbal report is formal notification and the
employee shall proceed as directed in Sections 14 and 15 of this directive
and shall not require the inmate to submit a written report.

Written Complaint

1) Aninmate may file a written complaint of sexual assault, sexual abuse
or sexual misconduct directly to the Warden, CCC Director or Office
Chief.

2)  Aninmate may file a written complaint of sexual misconduct (usually
about sexual harassment or invasion of privacy) through the inmate
grievance system, as described in PS 4030.1E, Inmate Grievance
Procedure (IGP).

Emergency Grievance. The inmate may file the complaint directly with the
Director as an “Emergency Grievance” in accordance with the emergency
provisions outlined in PS 4030.1E “Inmate Grievance Program”.

14. REPORTING PROCEDURES FOR STAFF. Any employee who receives any
information, from any source, concerning sexual assault, sexual abuse or sexual
misconduct or who observes an incident of sexual assault, sexual abuse or
sexual misconduct shall adhere to the following:

a.

Verbal Notification. Immediately report the information or incident directly
to the Warden, CCC Director, Office Chief or the highest ranking official on
duty at the time of the incident. Any allegation of sexual activity as defined
in this directive shall be reported as a possible sexual assault, sexual abuse
or sexual misconduct. The employee shall not conduct any inquiry or
investigation into the circumstances related to the allegation.

Written Notification. Submit a written report providing any information
received or observed that concerns sexual assault, sexual abuse or sexual
misconduct to the Warden, CCC Director, Office Chief or the highest
ranking official on duty before the end of his/her workday.

Confidentiality. Employees shall not discuss any aspect of the complaint
with other employees or inmates except in accordance with this directive.
Strict confidentiality shall be maintained to the extent possible at all times.

MANAGERS AND SUPERVISORS. Upon receipt of a sexual assault, sexual
abuse or sexual misconduct complaint or observing an incident of sexual
assault, sexual abuse or sexual misconduct, the Warden, CCC Director, Office
Chief or the highest ranking official on duty shall:

a.

Verbal Notification. Make immediate verbal notification to the Office of
Internal Affairs (OIA). Any allegation of sexual activity as defined in this



171

PS 3350.2E
Page 9 of 17

directive shall be reported as a possible sexual assault, sexual abuse or
sexual misconduct. The manager/supervisor shall not conduct any inquiry
or investigation into the circumstances related to the allegation, except for
the OIA staff.

The OIA shall immediately notify the Director when deemed appropriate.

Written Notification. Forward the original written sexual assault, sexual
abuse or sexual misconduct report to OIA by the end of his’her workday.

Cease and Desist Orders. Immediately issue cease and desist orders that
prohibits contact between the alleged victim and the respondent (if the
respondent is an employee) while the matter is being investigated.

If the respondent is not on duty at the time of the allegation, the
manager/supervisor shall ensure the order is issued to the respondent
immediately upon return to duty.

Separation Orders. Immediately issue separation orders between the
alleged victim and alleged assailant in inmate-on-inmate sexual assault,
sexual abuse complaints.

Housing

1)  Effort shall be made to minimize any disturbance to the alleged victim’s
housing location or program activities during the investigation of the
complaint.

2) The alleged victim shall only be placed in protective custody or
administrative segregation in accordance with PM 5300.1C, “Inmate
Disciplinary and Administrative Housing Procedures”.

3) The alleged assailant shall be placed in administrative segregation
status, unless to do so may jeopardize the investigation. A housing
hearing shall be conducted in accordance with PM 5300.1C.

Sexual assault, sexual abuse. In addition to the aforementioned
responsibilities, the Warden, CCC Director, Office Chief or the highest
ranking staff member on duty at the time of a reported or observed incident
of sexual abuse/ assault shall:

1) Immediately notify the appropriate law enforcement authority and OIA.

2) The on-scene supervisor shall immediately secure the crime scene
and ensure it is protected.

3) Ensure the alleged victim is afforded emergency medical treatment.
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16. MEDICAL TREATMENT. Medical staff shall ensure the alleged victim is
immediately given the necessary emergency medical treatment, without
compromising the integrity of available physical evidence.

a. Medical staff shall:

1)

6)

Obtain and record a description of the sexual assault, sexual abuse in
the alleged victim’s own words. The victim will not receive a physical
examination.

Instruct the alleged victim not to bathe, shower or have a bowel
movement until seen at the referring hospital.

Notify the highest ranking staff immediately if the correctional staff is
not aware of the incident.

Record the general appearance (presence or absence of cuts,
scratches, bruises, etc.), demeanor of the victim and the condition of
clothes, i.e., torn or stained.

Refer the victim to an outside emergency room (ER) certified to treat
sexual assault, sexual abuse victims for evaluation and immediate
treatment.

Notify the ER physician that a sexual assault, sexual abuse victim is on
his/her way to the ER.

b.  Upon return from the ER or hospital discharge, the medical staff shall:

1)

2)

3)

Thoroughly review the discharge instructions and carry out orders as
appropriate;

Validate if measures have been taken to prevent sexually transmitted
diseases, HIV and Hepatitis. If preventive measures have not been
taken, preventive measures shall be offered; and

Refer the inmate to the mental health staff for rape counseling
immediately.

17. MENTAL HEALTH REFERRAL. Upon return from the ER or hospital
discharge, the medical staff shall ensure the alleged victim and alleged assailant
are referred to the mental health staff to assess the need for counseling and
supportive services.

18. OFFICE OF INTERNAL AFFAIRS (OIA)

a.  Screening Complaints

1)

OIA shall monitor the confidential Hotline for complaints of sexual
assault, sexual abuse and sexual misconduct.
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If OIA receives an allegation of sexual assault, sexual abuse or sexual
misconduct via the telephone Hotline or via direct correspondence, the
complaint shall be verbally reported immediately to the Warden, CCC
Director or Office Chief. OIA shall provide follow-up written notification
to the Warden, CCC Director or Office Chief by the close of the
business day.

OIA shall notify local law enforcement in case of sexual assault, sexual
abuse if the complaint is received directly by OIA.

OIA shall communicate with the appropriate law enforcement agency
concerning the status of any investigation. OIA must document the
status of the police investigation every thirty (30) days.

The occurrence of a police investigation does not relieve DOC of the
duty to investigate complaints of sexual assault, sexual abuse.

OIA shall review each report of sexual assault, sexual abuse and
sexual misconduct to determine whether the alleged conduct
constitutes sexual assault, sexual abuse or sexual misconduct. OIA
may interview the complainant and/or alleged victim to clarify facts
concerning the complaint.

OIA shall notify the Warden, CCC Director or Office Chief, verbally and
in writing, of each complaint regarding sexual assault, sexual abuse
and sexual misconduct and whether the complaint is referred for
investigation.

If the complaint is referred for investigation, OIA shall provide written
notification to the respondent or the alleged assailant advising of the
complaint, investigation procedures, confidentiality requirements and
the prohibition of communication, intimidation or retaliation against the
inmate.

The OIA Supervisor shall then forward the complaint to an Investigator.
In cases where an interview was conducted with the complaint and/or
alleged victim to clarify facts, intake information shall also be forwarded
to the Investigator.

If OIA determines that the complaint does not involve sexual assault,
sexual abuse or sexual misconduct, OIA shall deny the claim and shall
send a notice of the rejection of the complaint to the complainant, the
Warden, CCC Director or Office Chief.

However, if the complaint does state a violation of another
departmental policy, OIA may conduct an investigation or refer the
complaint to the appropriate Warden, Administrator or Office for
disposition.
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12) If the complaint is a third party informant, the notice will be sent to the
victim.

Interim Procedures During Investigation

1) Under appropriate circumstances and with the Director’s or his/her
designee’s approval, the respondent may be placed on administrative
leave pending the outcome of an investigation.

2) To the extent possible, the respondent shall not be assigned to work in
any area where he/she is likely to come into contact with the alleged
complainant pending the outcome of the investigation.

3) During the investigation, the respondent shall be prohibited from
making contact with the alleged complainant other than as allowable in
the performance of official duties and assignment.

4) The Warden, CCC Director or designee shall decide if it is appropriate
to return an employee to his/her original workplace after the
investigation is completed.

5) When appropriate and necessary, the Warden may transfer the
complainant or alleged victim to a comparable housing unit, to another
facility or make other appropriate housing accommodations.

Investigations

1) The Corrections Corporation of America shall ensure that investigators
conduct a thorough and objective investigations for incidents that are
alleged at the Correctional Treatment Facility.

2) DOC investigators shall conduct a thorough and objective investigation
of a complaint.

3) The investigation shall include interviewing the complainant, informant,
alleged victim (if the information is received from another source), the
respondent or alleged assailant and witnesses and review all
documents and physical evidence.

4) The Investigator shall contact the CDF Major, CCC Director or Office
Chief directly for interview scheduling and coordination. All inmates
shall receive advance notice of scheduled interview and be advised of
the right to legal representation. The Warden or CCC Director shall
ensure that the inmate is allowed a legal call upon request to secure
presence of counsel.

5) Employees have the right to legal or union representation at the time of
interview.

8) If the inmate or employee being interviewed has legal or union
representation, the Investigator shall explain that only the person being
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interviewed shall answer the questions but he/she may consult with the
representative prior to answering the question.

The Investigator shall advise each individual interviewed in the course
of investigation that any intimidation or retaliation towards the
complainant or alleged victim or disclosure of the incident that
breaches confidentiality as defined in this directive, is a separate
offense that is subject to disciplinary action.

The Investigator shall draft a statement detailing the testimony of the
complainant, respondent or alleged assailant and witness(es).

The Investigator shall permit the employee or inmate to read and make
necessary corrections/changes to the statement prior to signing it. The
name of the confidential informant shall be deleted from the copies of
the report distributed by the OIA.

The Investigator shall submit the final written report to the OIA
Supervisor within ninety (90) business days (i.e., excluding Saturdays,
Sundays, and legal holidays) of knowledge of the incident. The report
shall include the Investigator's factual findings and a conclusion as to
whether there is evidence to support a finding that sexual assault,
sexual abuse or sexual misconduct has occurred.

Post-Investigation Procedures

1

OIA shall notify the Warden, CCC Director or Office Chief of the finding
and forward all documentation for appropriate action. If the findings
conclude that sexual assault, sexual abuse or sexual misconduct has
occurred, OIA shall forward a copy of the report to the Director for
action.

In cases involving an employee respondent, the Director shall ensure
that appropriate action consistent with the District Personnel Manual or
the D.C. Code.

In cases involving an inmate assailant, the Director shall ensure that
appropriate disciplinary or criminal action is initiated.

OIA shall provide a written notice to the victim and respondent or
alleged assailant as to whether there was evidence that supported a
conclusion that sexual assault, sexual abuse or sexual misconduct
occurred. The notice shall also inform the inmate of appeal
procedures. The inmate shall sign acknowledgement of receipt of this
notice. The original signed receipt shall be returned to the OIA.

In cases where the complaint was made by an individual other than the
alleged victim, the third party informant/witness shall not be notified of
the findings. The alleged victim shall, however, receive notification of
the findings.
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19. INMATE APPEALS

a.

An inmate at the CDF, CCA/CTF or a CCC who is dissatisfied with the
investigation or resolution of a complaint of sexual assault, sexual abuse or
sexual misconduct, or his/her attorney may file an appeal to the Director
within fifteen (15) calendar days of receiving written notice of the outcome
of the investigation.

An inmate or his/her attorney may submit a FOIA request to the DOC FOIA
Officer to review the investigation report.

The FOIA Officer shall review and redact the report to remove confidential
information, including, but not limited to, the identity of confidential
informants, medical information, personnel record information or information
which will compromise security issues. A redacted and non-redacted
version of the report shall be maintained in the OIA’s files.

The Director shall notify the inmate and the Warden, CCC Director or Office
Chief in writing of the results of the appeal with ten (10) calendar days.

The Director’s Office shall forward a copy of all documents relevant to the
appeal to the OIA.

If new evidence is received in the appeal or the Director presents other
compelling evidence that supports disciplinary action against the employee,
the Director's appeal decision shall be immediately forwarded to the
Warden, Administrator or Office Chief for appropriate action.

The Warden, Administrator or Office Chief shall ensure that the inmate
victim and the respondent or alleged assailant receives the Director's
findings on the appeal.

An appeal shall not delay the implementation of any determined disciplinary
action against an employee.

The Warden, CCC Director or Office Chief shall ensure that the Proposing
Official receives a copy of the Director’s findings of the appeal if disciplinary
action is proposed.

20. CONFIDENTIALITY

a.

Sexual assault, sexual abuse and sexual misconduct complaints, including
the identity of the informant, the respondent or alleged assailant, the
alleged victim all information and documents pertinent to the complaint,
shall be handled in a confidential manner and shall only be released
consistent with the provisions of the Freedom of Information Act (FOIA).
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Any inmate who observes and reports an act of sexual assault, sexual
abuse or sexual misconduct may request and be treated as a confidential
informant.

To further maintain confidentiality, written notification of the investigation
shall be prepared by OIA and issued to employees by the appropriate
manager or supervisor. Inmate notification shall be handled as legal mail.

Each individual interviewed shall be advised that he/she is required to
maintain confidentiality and not disclose to anyone information regarding
the complaint, the investigation and the outcome. Staff shall also be
advised that the failure to maintain confidentiality shall constitute as a
separate offense subject to disciplinary action.

21. EMPLOYEE DISCIPLINE

a.

In cases where there is a finding of probable cause for sexual assadult,
sexual abuse, sexual misconduct, breach of confidentiality or retaliation
against staff and/or an inmate, the appropriate manager or supervisor shall
ensure that disciplinary action is proposed in accordance with the
regulations outlined in Chapter 16 of the District Personnel Manual.
Guidelines for imposition of penalties based upon violation of this directive
and DPM Chapter 16 are outlined in Attachment B.

The manager or supervisor shall inform OIA in writing of disciplinary action
taken against the employee. Hefshe shall also advise the OIA in writing of
actions taken pursuant to other recommendations resulting from the
investigation.

The Hearing Officer shall notify the OIA Supervisor of any disciplinary
action taken resulting from a finding of probable cause for sexual assault,
sexual abuse, sexual misconduct and/or other violations of this policy or
other departmental policies.

Managers and supervisors who fail to report or take appropriate action
when sexual assault, sexual abuse or sexual misconduct against inmates
are alleged or have been brought to their attention, or who fail to allow a
direct order to initiate disciplinary action, shall also be subject to disciplinary
action.

Refusal by any employee to answer questions during an official
investigation may also be grounds to charge the employee for cause under
Chapter 16 of the DPM.

DOC shall impose discipline based on a determination of probable cause
that sexual assault, sexual abuse and sexual misconduct has occurred.
However, this does not preclude the DOC from taking separate and distinct
disciplinary measures against an employee who has later, under separate
proceedings, been found in violation of Chapte16 of the DPM as a result of
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a finding by the Office of Employee of Appeals, the Office of Human Rights,
the Commission of Human Rights, or a court of competent jurisdiction in the
District of Columbia that the employee has violated the guaranties in DC

Code Title I, Chapter 6, Subchapters |, Chapter 6, Subchapters | and VII, in

the performance of that employee’s official duties.

DOC shall notify the agency of any employee not assigned to DOC of a
probable cause finding so that appropriate disciplinary action may be
initiated.

22. INMATE DISCIPLINE

a.

Inmates who engage in the sexual assault, sexual abuse of another
individual shall be referred for criminal prosecution. In addition, DOC shall

take appropriate interim administrative actions to ensure that the predator is
segregated housing for the safety of others.

Inmates who engage in sexual contact with another inmate shall be
disciplined in accordance with PM 5300.1C.

An inmate reporting a complaint of sexual assault, sexual abuse or sexual

misconduct may be referred for disciplinary action in accordance with PM
5300.1C if the investigation concludes that the inmate knowingly and
deliberately made a false report.

23. MONTHLY REPORTS

a.

The OIA Supervisor shall maintain statistics and prepare a monthly report
that shall include the following basic information regarding sexual assault,
sexual abuse and sexual misconduct complaints:

1) The number of alleged sexual assault, sexual abuse complaints filed
against staff;

2) The number of alleged sexual assault, sexual abuse complaints filed
against inmates;

3) The number of confirmed sexual assault, sexual abuses committed by
staff;

4) The number of confirmed sexual assault, sexual abuses committed by
an inmate;

5) The number of alleged incidents of sexual misconduct;
6) The number of confirmed incidents of sexual misconduct;

7) Discipline and/or other administrative actions taken against employees;
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8) Discipline and/or other administrative actions taken against inmates;
and

9) Referrals for criminal indictments for sexual assault, sexual abuse and
sexual misconduct.

10) The number of Indictments for sexual assault, sexual abuse.

24. RECORDKEEPING

b.  The OIA Supervisor shall maintain a central filing and reporting system for
incidents of sexual assault, sexual abuse and sexual misconduct.

c. Acopy of all complaints and related documentation including, but not
limited to, investigative reports, correspondence, appeals and appeal
findings, correspondence from attorneys and inmate or employee
disciplinary action that were sent to or received from either the Director,
Deputy Director, CCC Director or Office Chiefs shall be forwarded to the
QlA.

d. The OIA Supervisor shall log pertinent data from these documents for
tracking and management purposes.

Director
Attachments:
Attachment A Inmate Hotline Notice re: Sexual Assault and Sexual abuse
Attachment B Employee Discipline — Guidelines for a Table of Penalties
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The ACLU and its National Prison Project welcome this opportunity to present to the House
Judiciary Subcommittee on Crime, Terrorism, and Homeland Security our position on the Prison
Abuse Remedies Act of 2007 (H.R. 4109) and to urge the Subcommittee to support this long
overdue fix of the Prison Litigation Reform Act of 1995 (PLRA).

Introduction

The American Civil Liberties Union is a nationwide, non-partisan organization with more than
500,000 members, dedicated to the principles of liberty and equality embodied in our Constitution
and our civil rights laws. Consistent with that mission, the ACLU established the National Prison
Project in 1972 to protect and promote the civil and constitutional rights of prisoners. The
National Prison Project (NPP) is the only program in the United States that litigates conditions of
confinement cases on a national basis, at any given time we have cases pending in twenty to
twenty-five states.

The NPP has over 36 years of experience advocating for humane conditions in America’s prisons.
We know that prisons by their nature present an ever-present threat of abuse because prison
officials—of necessity—are given enormous power over the lives and well-being of their charges.
In order to prevent abuse of that power, prisons need effective forms of oversight to ensure that
public officials cannot violate their legal obligations with impunity. In our nation, the federal
courts have traditionally provided this necessary oversight because they ensure that no matter how
disfavored and disenfranchised the individual, he or she has the opportunity to seek vindication of
his or her rights in the courtroom. Indeed, through the implementation of oversight by the federal
courts in the 1970s and 1980’s, the country’s prisons were transformed—from dungeons that
betrayed American ideals of innate human dignity—to modern, correctional institutions."

This progress took many years to achieve, and it requires constant vigilance to maintain.
Nonetheless, by the mid-1990s some began to argue that prison litigation had become as much a
problem as a solution, by producing too many frivolous lawsuits that took up the time of the courts
and correctional officials. Congress responded to these concerns by passing the Prison Litigation
Refor§n Act of 1995 as part of an appropriations bill and the PLRA became law on April 26,

1996.

In passing PLRA, however, it was never the intention of Congress to prevent the federal courts
from addressing the serious constitutional violations and assaults on human dignity that were
prevalent in America’s prisons before the courts began to ensure that rule of law prevailed in those
institutions. Indeed, both the House and Senate sponsors of the bills that became the PLRA noted
that the Act was not intended to interfere with meritorious conditions of confinement cases.
Indeed, a sponsor of the law, Representative Charles T. Canady (R-Florida), stated that the

" See, e.g., Hutto v. Finney, 437 U.S. 678 (1979); Lightfoot v. Walker, 486 F. Supp. 504 (S.D. Ill. 1980);
Pugh v. Locke, 406 F. Supp. 318 (M.D. Ala. 1976); Ramos v. Lamm, 639 F.2d 559 (10th Cir. 1980);
Laaman v. Helgemoe, 437 F. Supp. 269 (D.N.H. 1977).

Pub. L. 104-134 (Apr. 26, 1996).



182

PLRA’s provisions “will not impede meritorious claims by inmates but will greatly discourage
claims that are without merit.”

Now that we have over eleven years of experience with the effects of the PLRA, it is apparent that
the Act has been quite effective in reducing the burden of frivolous prisoner litigation. The year
before PLRA was enacted, prisoners and jail detainees filed federal cases at a rate of 26 per
thousand prisoners; a decade later, the rate had decreased to eleven per thousand.*

At the same time, however, PLRA has had a disastrous effect on the ability of prisoners,
particularly prisoners without access to counsel, to have their non-frivolous cases adjudicated on
the merits. Certain provisions of the PLRA have kept countless serious prisoner claims from
reaching the courts, including claims of brutal physical and sexual abuse; gross mistreatment of
incarcerated children; disgusting and inhumane conditions; and deadly refusals to provide medical
and mental health treatment. The Prison Abuse Remedies Act (PARA) addresses these
unintended consequences of the PLRA by amending the Act to restore prisoners’ ability to
challenge conditions of confinement that violate their constitutional rights while preserving the
provisions that effectively weed out frivolous lawsuits.

The Prison Abuse Remedies Act (PARA)

PARA presents a thoughtful response to a very complex problem. It carefully balances the need
to allow courts to exercise their role in protecting the constitutional rights of prisoners with the
need to reduce the burden of frivolous lawsuits. PARA thus leaves the core of the PLRA intact.
This core is the PLRA’s Preliminary Screening Requirement. Under this requirement, courts are
required to summarily dismiss ¢/ prisoner cases that are frivolous, malicious, fail to state a legal
claim on which relief can be granted, or that seek damages from a defendant who is immune from
them. These claims are dismissed without service of process on the defendants and without
requiring prison officials or their attorneys to respond.’

The Preliminary Screening Requirement is the successful provision of the PLRA that achieves the
stated ends of the law. Other provisions of the PLRA, however, have gone too far and these are
the provisions that the PARA addresses.

The NPP supports PARA in its entirety. Below we discuss the pertinent sections of PARA, why
they are needed to correct the excesses of the PLRA, and how each provision improves oversight
and accountability in our nation’s prisons.

Section 2 - Showing of Physical Injury Not Mandatory for Claims (42 U.S.C. § 1997e(e); 28
U.S.C. § 1346(b)}(2

3141 Cong. Rec. H1480 (daily cd. Feb. 9, 1995).

‘us. Dep't of Justice Office of Justice Programs Bureau of Justice Statistics,

hitp:Aww usocourts goviudicial_business/c2 asep97.pdf; Margo Schlanger & Giovanna Shay, American
Const. Soc'y, Preserving the Rule of Law in America’s Prisons: The Case for Amending the Prison
Litigation Reform Act 2 (2007), available at
http:/iwww/acslaw.org/files/Shlanger%20Shay%20PLRA% 20Paper%203-28-07 .pdf.

328 U.S.C. 1915(c)(2); 28 U.S.C. 1915A: 42 U.S.C. 1997c(c)(1).
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The PLRA Problems: The “physical injury” requirements of PLRA set forthin 42 US.C. §
1997¢(e) and 28 U.S.C. § 1346(b)2) epitomize the unintended consequences of some provisions
of the law. These provisions require that, in order to sue for compensatory damages in a civil
rights case in federal court, prisoner must demonstrate a physical injury before he or she can win
damages for mental or emotional injuries.’ Many of the unintended consequences flow from the
fact that most federal courts have applied this provision to bar damages claims involving all
constitutional violations that intrinsically do not involve a physical injury.”

Under the PLRA, federal courts bar prisoners from seeking recompense in cases where important
constitutional rights are implicated. The following are a few examples of cases in which prisoners
are denied relief because they have no “physical injury™:

® Actions challenging the denial of prisoners’ religious rights guaranteed by the Constitution
and protected by Congress in the Religious Land Use and Institutionalized Persons Act;®

*  Anaction challenging sexual assault including forcible sodomy in the absence of other
physical injury;”

e Cases challenging a prisoner’s false arrest and illegal detention;'

* A case where prison officials failed to protect a prisoner from repeated beatings that
resulted in cuts and bruises. '

* Anaction challenging placement in filthy cells and exposure to the deranged behavior of
psychiatric patients;'

o A challenge to a prison official’s deliberately causing a prisoner to experience pain and
depression by denying him psychiatric medications; and

o A case of deliberate, unauthorized disclosure of a prisoner’s HIV-positive status.™*

The cases represent serious unconstitutional conditions, but PLRA leaves the courts with few
options to remedy such violations.

% Somc courts have held that the “physical injury™ requircment bars compensatory damages but not nominal or
punitive damages. See, e.g., Thompson v. Carter, 284 F.3d 411, 418 (2d Cir. 2002). But see Smith v. Allen, 502
F.3d 1255 (11th Cir. 2007); Davis v. District of Cofumbia, 158 F.3d 1342, 1348 (D.C. Cir. 1998).

7 See, e.g., Roval v. Kautzky, 375 F.3d 720 (8th Cir. 2004) (damages are nol available based on retaliation for
exercise of First Amendment rights); Thompson v. Carter, 284 F.3d 411 (2d Cir. 2002) (violation of due process
rights): Searfes v. Van Bebber, 251 F.3d 869 (10th Cir. 2001) (no damages for violation of religious rights):
Alloh v. Al-Hafeez, 226 F.3d 247 (3d Cir. 2000) (damages are not available for violation of religious rights);
Davis v. District of Columbia, 158 F.3d 1342 (D.C. Cir. 1998) (damages are nol available for violation o[
privacy rights). Buf see Rowe v. Shake, 196 F.3d 778 (7th Cir. 1999) (damages arc available [or violation of
First Amendment rights if prisoncr is not sccking compensation for mental or cmotional injury); Cannell v.
Lightner, 143 F.3d 1210 (9th Cir. 1997) (allowing damages for violations of religious rights).

£42 U.S.C. § 2000cc(1)-(2) (2007). For examples of cases denving compensatory damages for violations of
religious rights, see Searles, supra note 7, Allah. supra note 7. Dut see Cannell, supra note 7.

Y See Ilancock v. Payne, 2006 WL 21751 at *1, 3 (S.D. Miss. Jan. 4, 2006) (complaints (hat officers forcibly
sodomized prisoncrs barred by provision); Smith v. Shady, 2006 WL 314514 at *2 (M.D. Pa. Fcb. 3, 2006)
(complaint that correctional officer grabbed penis barred by provision).

0 Young v. Knight, 113 F.3d 1248, 1997 WL 297692 (10th Cir. June 3, 1997); see also Colpy v. Sarpy Co.,
2006 WL 519396 (D. Neb. Mar. 1, 2006) (dismissal of a claim o[ wrong[ul confinement for [our months).

" Luong v. Hart, 979 F. Supp. 481 (N.D. Tex. 1997).

2 Harper v. Showers, 174 F.3d 716 (5th Cir. 1999).

13 Weatherspoon v. Valdez, 2005 WL 1201118 (N.D. Tex. May 17, 2005).

% Davis v. District of Columbia, 158 F.3d 1342 (D.C. Cir. 1998).
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The PARA Fix: The PLRA’s “physical injury” requirement serves no useful function because
the Preliminary Screening Requirement of the law already disposes of truly frivolous cases.
Instead, this provision of PLRA merely interferes with the ability of prisoners who have suffered
real violations to be made whole under our legal system. PARA addresses these inequities created
under the PLRA by eliminating the mandatory physical injury requirement for seeking
compensatory damages set forth in 42 U.S.C. § 1997e(e) and 28 U.S.C. § 1346(b)(2). Thus, a
prisoner with a meritorious constitutional claim will be able to seek compensatory damages for the
violation of his or her rights —just like any other civil rights plaintiff.

Section 3 — Staying of Non-frivolous Civil Actions to Permit Resolution through
Administrative Processes (42 U.S.C. § 1997¢(a))

The PLRA Problems: The PLRA requires courts to dismiss a prisoner’s case if he or she has not
satisfied all internal complaint procedures at his facility prior to filing suit. 42 U.S.C. § 1997e(a).
On the face of it, this is a sound idea. We want to encourage correctional facilities to manage
problems and improve conditions without court intervention. Unfortunately, in practice, this
provision of PLRA has done the most damage to the ability of prisoners to present meritorious
constitutional claims.'?

This is true for a number of reasons. First, there is the reality of prisoner demographics. Prisoners,
as a general matter, have very low rates of literacy and education '® Moreover, the number of
severely mentally ill and cognitively impaired persons in prison is staggering. According to the
most recent report by the U.S. Department of Justice, Bureau of Justice Statistics, 56% of State
prisoners, 45% of Federal prisoners, and 64% of jail prisoners in the United States suffer from
mental illness.'” And experts estimate that people with mental retardation may constitute as much
as 10 percent of the prison population.' As a result, the PLRA’s exhaustion requirement has
proven to be a trap for the unschooled and the disabled.

Second, there is the reality of how prison internal complaint procedures or grievance systems
often operate. Deadlines are very short in many grievances systems, almost always a month or
less, and not infrequently five days or less."® Nonetheless, these deadlines, many measured in

1> See Giovanna E. Shay & Joanna Kalb, Adore Stories of Juvisdiction Stripping and Executive Power: The
Supreme Court’s Recent Prison Litigation Reform Act (PLRA), 29 Cardozo Law Review 291, 321 (2007)
(reporting that in a study of cascs in which an exhaustion issuc was raised afler the Supreme Court decision in
Woodford v. Ngo, 348 U.S. 81, 126 S. Ct. 2378 (2006), all claims survived cxhaustion in fewer than 15% of
reported cases).

'® The National Center for Education Statistics reported in 1994 that seven out of ten prisoners perform at the
lowest literacy levels. Karl O. Haigler et al.., U.S. Dept. of Educ.. Literacy Behind Prison Walls: Profiles of the
Prison Population from the National Adult Literacy Survey xviii, 17-19 (2003). availablc at
http://nces.cd.gov/pubscarch/pubsinfo.asp?pubid=94102.

"7 James, Doris J. & Lauren E. Glaze, Mental Heaith Problems of Prison and Jail Inmates, Bureau of
Justice Statistics Special Report 1, Department of Justice, Bureau of Justice Statistics, December 14, 2006.
® Leigh Ann Davis, People with Mental Retardation in the Criminal Justice System, available at
www.thearc.org/fags/crimga.html.

1? See Woodford v. Ngo, supra note 15 at 2402 (Stcvens, J., dissenting) (noting that most gricvance systems
have deadlines of 15 days or less, and that the grievance systems of nine states have deadlines of between two
to [ive days).
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hours or days rather than weeks or months, operate as statutes of limitations for federal civil rights
claims. Moreover, a typical system does not have just one deadline that could lead to forfeiture of
a claim; it may have three or more such deadlines as prisoners must appeal to various levels of a
grievance system

Other technical obstacles arise all the time that lead to prisoners being denied their right to sue.
The rules may require that grievances be submitted only on approved forms, and the forms may
not be available ! The forms may be available, but only from the staff member who is
responsible for the action the prisoner wishes to challenge.” Many grievance system rules give
administrators discretion not to process grievances if the prisoner has filed too many; some
systems also require that only one subject be raised on each grievance submitted > Further, itis a
routine practice for grievances not to be given responses by staff'in a timely manner, whether or
not the system rules indicate a deadline for staff responses. There may be ambiguity about what
issues are grievable, or a difference between what the rules say and actual practice by
administrators. Even a highly educated prisoner, or the rare prisoner with access to legal advice,
will be unsure how to proceed when there is no literal way to comply with the rules in
circumstances like these.** For illiterate, mentally ill, or cognitively challenged prisoners, these
convoluted administrative systems are virtually impossible to navigate. Thus, constitutional
claims for many of the most vulnerable are lost irrevocably under PLRA because of technical
misunderstandings rather than lack of legal merit.

Another problem with the current exhaustion requirement of PLRA is the insurmountable obstacle
it creates for the prisoner with a meritorious claim who needs immediate injunctive relief > As
currently written, PLRA requires that a prisoner go through all the levels of the grievance system
until the system provides a final decision, even though a particular system may require three to six
months to fully exhaust. In such cases, the PLRA exhaustion requirement completely prevents
litigation of the claim for relief.

Third, there is a well-established practice of threatening and retaliating against prisoners who file
grievances. Under some grievance regimes, prisoners are even forced to obtain grievance forms
from or file their grievances with the very same persons who have abused them or violated their

2 Appendix A of this testimony provides a typical grievance form used in the Maryland Department of

Correction along with the detailed “Steps for Filing Grievances™ handout that the ACLU of Maryland
developed to try o help prisoners understand the actual procedural steps involved in completing the grievance
process.

1 See, e.g., Spaulding v. Oakland Co. Jail Medical Staff, 2007 WL 2336216 at *2 (ED. Mich. Aug. 15, 2007)
(lawsuit dismissed despite prisoner’s claim that he was unable to obtain required grievance form).

% See, e.g. Richardson v. Spurlock, 260 F 3d 495, 499 (5th Cir. 2001) (prisoner failed to exhaust because
grievance syslem relused to consider grievance submitied on wrong form).

= See, e.g., Ilarper v. Laufenberg, 2005 WL 79009 at *3 (W.D. Wis. JTan. 6, 2003) (prisoner [ailed (o exhaust
because gricvance system refused to consider gricvance that it considered to raisc two complaints rather than
one).

*' These are all problems that staff at the National Prison Project encounter routinely as we attempt to advise
prisoners on how (o avoid losing their rights (o sue.

= See, e, 2., Witliams v. CDCR, 2007 WL 2384510 at *4 (E.D. Cal., Aug. 17, 2007) (claim of suffering from
food poisoning); Ford v. Smith, 2007 WL 1192298 at *2 (E.D. Tex., Apr. 23, 2007) (claim of threat to personal
salety); dburomi v. United States, 2006 WL 2990362 al *1 (D.N.J., Oct. 17, 2006) (claim of cancer recurrence
neceding immediate treatment).
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rights in some way. Many prisoners are simply too afraid to file grievances for fear of the
consequences—and with good reason %

Further, too often, there is an inverse relationship between the responsiveness of the grievance
system and the importance of the issue. Even if routine complaints are handled reasonably well,
grievances that implicate misconduct or abuse by prison staff, such as complaints about serious
injuries, are the most likely to be subject to a strict interpretation of the system’s rules or to simply
disappear. Because of the likelihood that a decision that the prisoner failed to exhaust according
to the grievance system’s technical rules will immunize the potential defendants from both
damages and injunctive relief,”” the PLRA establishes an incentive for prison officials to use their
grievance systems as a shield against accountability, rather than an effective management tool.

The PARA Fix: Section 3 of PARA strikes the balance between promoting effective internal
prison management and preserving important prisoner rights. PARA amends the PLRA’s
exhaustion provision set forth in 42 U.S.C. § 1997e(a) by allowing the court to stay a case for 90
days if'a prisoner has failed to present his claim for administrative review before filing a federal
suit. During those 90 days, prison officials are allowed to consider the complaint and resolve it
before the litigation proceeds. PARA thereby ensures that correctional agencies are afforded a
real opportunity to review a prisoner’s complaint before a federal court hears it. This legislative
fix provides an incentive for correctional agencies to solve problems while at the same time not
allowing prisoners the opportunity to bypass internal review of their complaints. PARA
accomplishes these important goals, but unlike the PLRA, it does so without undermining
meritorious civil rights claims.

Recognizing the realities of prisoner’s lives and correctional management, PARA also reverses the
overly technical interpretations of the PLRA exhaustion requirement that courts have added since
the law’s enactment. Instead of requiring strict technical compliance with complicated grievance
procedures, PARA re-establishes the spirit of administrative exhaustion by requiring a “reasonable
notice” standard for prisoner complaints. PARA requires that prior to filing suit a prisoner must
give prison officials within the facility in which his or her claim arose, reasonable notice of that
claim. And the prisoner must comply with this provision within the generally applicable
limitations period for filing suit.

Section 4 — Exemption of Juveniles from the Prison Litigation Reform Act (18 U.S.C. §
3626: 42 U.S.C. § 1997e; 28 U.S.C. § 1915; 28 U.S.C. § 1915A)

The PLRA Problem: The stated purpose of the PLRA has always been to reduce frivolous
prisoner litigation. And as we noted above, it has accomplished this goal, but it has also gone too
far. The inclusion of child prisoners under the PLRA is perhaps the most glaring example of this

* See, e.g., Pearson v. Welborn, 471 F.3d 732, 745 (7th Cir. 2006) (affirming jury verdict that prisoncr was sent
to a “supermax” facility for a year in retaliation for First Amendment-protected complaints about conditions);
Dannenberg v. Valadez, 338 F.3d 1070, 1071-72 (9th Cir. 2003) (noting jury verdict for plaintiff on claim of
relaliation for assisting another prisoner with litigation); Walker v. Bain, 257 F.3d 660, 663-64 (6th Cir. 2001)
(noting jury verdict for plaintiff whose legal papers were confiscated in retaliation for filing grievances), cert.
denied, 535 U.S. 1095 (2002).

¥ See Woodford, supra note 15 (prisoner who has not complied with rules of the grievance system has failed to
cxhaust, so lawsuil must be dismisscd).
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problem. Incarcerated youth do not file lawsuits—frivolous or otherwise. They simply were
never part of the problem the PLRA was designed to address.

At the same time, youth are especially vulnerable to abuse in institutions, and so the need for court
oversight if abuse occurs is particularly important. The recent revelation of widespread sexual
abuse within the Texas juvenile system, in which boys and girls were sexually and physically
abused by staff, and faced retaliation, including being thrown into an isolation cell in shackles if
they complained, is just one example of the potential for child abuse in unmonitored correctional
institutions.” Unfortunately the Texas scandal is not an isolated event; staff sexual and }ghysical
abuse and harassment of youth in custody has been an issue from New York to Hawaii.”

Because youth in custody are uniquely at risk for abuse and because confined youth have never
been a source of frivolous litigation, none of the restrictions in PLRA should apply to these youth.

The PARA Fix: PARA provides the greater protections that incarcerated youth need.
Recognizing their special vulnerabilities and the fact that they were never part of the problem the
PLRA sought to fix, Section 4 of PARA revises the definition of prisoner in all the various
sections of the PLRA so that the law is no longer applicable to incarcerated kids who are under 18
years of age.

Section 5 — Modification of Ban on Multiple /n Forma Pauperis Claims 28 U.S.C. § 1915

The PLRA Problem: Under the PLRA, a prisoner who has three complaints or appeals dismissed
as frivolous or malicious, or for failure to state a claim, is forever barred from filing a claim or an
appeal if he or she cannot pay the full filing fee up-tront—regardless of indigent status.®® Since
few prisoners have the $350 filing fee at their disposal, this provision creates a lifetime ban from
the federal courts in most circumstances.

‘While no one wants to encourage the filing of frivolous actions, the penalties should not be so
severe as to bar claims such as racial discrimination, sexual abuse, and religious discrimination
because the prisoner made three mistakes in filing a case. First, it is particularly difficult for
prisoners to know if a complaint is frivolous or does not state a claim because they currently have
few sources of accurate legal advice or information. Only 1% of all prisoner cases even involve

™ See Gregg Jones, et al., 1'YC Facilities Ruled hy Fear, Dallas Morning News, March 18, 2007, available at
httpwww.dallasncws. conysbaredconicnt/dws/dn/latestnes/storics/03 18
> See, e.g., Stop Prisoner Rape, The Sexual Abuse of Female Inmates in Ohio (Dec. 2003), available at
Sspr.org/idf/sexabuseohio pdf (including discussion of sexual assaults by staff in juvenile wing of
¥); American Civil Liberties Union ol Hawai’i. “Hawai'i Youth Correctional Facility to Pay Over Hall a
Million Dollars (or ‘Relentless Campaign of Harassment™ of Gay and Transgender Youth™ (Junc 15, 2006)
(threats of violence and physical and scxual assault), available at http://www.aclubawaii org/news. pho/id=24:
Letter from Deval Patrick, Civil Rights Division of U.S. Department of Justice to Louisiana Governor Mike
Foster, July 15, 2006, available at http:/fwww.usdoi. gov/crt/splivdocumenty/iajoyfind3 him (describing physical
and sexual assaults on youth held in secure juvenile [acilities in Louisiana),; American Civil Liberties Union &
Human Rights Watch, Custody and Control: Conditions of Confinement in New York’s Juvenile Prisons for
Girls 44-56, 63-71 (2006).

* The PLRA provides a limited exception to this rule if prisoner is experiencing an “imminent danger of serious
physical injury.” See 28 U.S.C. § 1915(g) (2007).
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private attorneys.”” And since the Supreme Court’s 1996 decision in Lewis v. Casey substantially
cut back on the scope of the constitutional right of prisoners to assistance in filing complaints,
many correctional systems have discarded their law books and shut down programs to assist
prisoners in filing meaningful legal papers.

Further, it is frequently not easy for anyone to determine whether a particular complaint is
frivolous or fails to state a claim—even trained professionals. Courts routinely dismiss cases for
“failure to state a claim” even where licensed attorneys are handling the cases. Moreover, courts
themselves frequently disagree over the legal standards for “failure to state a claim”™ and such
disputes often reach up to the Supreme Court. Given that attorneys and judges are not held to an
absolute understanding of what exactly constitutes “failure to state a claim” under the law, it
makes little sense to impose such a severe and incomprehensible standard on unrepresented, often
barely literate prisoners.

The PARA Fix: Section 5 of PARA preserves the purpose of the PLRA to discourage frivolous
litigation while ending the draconian application of the lifetime ban on a prisoner’s qualification
for indigent status. First, PARA limits the scope of the provision from all suits ever filed in a
prisoner’s lifetime to “the preceding five years.” This provision prevents so-called “frequent
flyers” from abusing the indigency provisions while placing a reasonable limit on the law’s
application.

PARA also recognizes that the goals of reducing frivolous litigation can be satisfied by limiting
the application of this provision to prisoners who file malicious lawsuits, rather than the broader
category of prisoners who make legal mistakes or simply do not understand what claims may be
redressed under the law. 1t should be noted that PARA’s fix to the PLRA does not prevent federal
courts from applying appropriate sanctions on an individual basis to prisoners who are found to
abuse the indigency provisions.

Section 6 — Judicial Discretion in Crafting Prison Abuse Remedies (18 U.S.C. § 3626

The PLRA Problems: PLRA contains a number of restrictions on the powers of federal courts to
issue effective relief in prison conditions litigation. Together and separately, these various
restrictions work to make it more difficult to eliminate dangerous and degrading conditions in our
nation’s prisons.

Unnecessary Interference with Injunctive Standards: PLRA provides a set of standards that are
supposed to limit the power of federal courts to issue injunctions in prison conditions cases. This
language originally led to confusion in the courts because it reiterates the Article 11 justiciability
requirement that a court find a violation of individual prisoners’ rights in order to enter relief.
These provisions, however, simply reflect the standards for injunctive relief previously developed

N Johnson v. Dalev, 339 F.3d 582, 601 (7th Cir. 2003) (Diamond Rovner, )., dissenting) (internal citations
omitled).

* Lewis v. Casey, 518 U.S. 343 (1996).

¥ See, e.g., Olivares v. Marshall, 59 F.3d 109 (9th Cir. 1995) (in a casc pre-dating PLRA, holding that the
district judge was entitled to impose partial filing fee on indigent prisoner who appeared to be manipulating
indigency status).
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in the federal courts and so they do not by themselves change the law applicable to injunctive
relief in prison cases**

Interference with Emergency Judicial Relief: PLRA limits all preliminary injunctions in
conditions of confinement cases to 90 days.> As a result, even if a court finds that prisoners face
an imminent threat of physical harm, its preliminary injunction may expire before the court can
hold a full trial and decide whether final injunctive relief is warranted.

Promotion of Frequent Mini Trials and Termination of Relief: Some of the greatest harm from
the PLRA restrictions on the powers of federal courts comes from the provisions that allow prison
officials to repeatedly challenge injunctions, and the provisions that require the complete
termination of injunctions if the court fails to find a constitutional viclation at the time of retrial.
Under PLRA, the court is required to retry, at the defendants’ request, any award of injunctive
relief two years after the relief was first granted, and every single year thereafter. In addition, the
court must terminate injunctive relief unless there is a “current and ongoing” constitutional
violation. In other words, the only injunction that a federal court is authorized to continue after
such a retrial is an injunction that has not worked to eliminate the constitutional violation. If the
injunction has worked, but the constitutional violation is highly likely to return in the absence of
the injunction, that injunction must nonetheless terminate. This limitation on the power of the
courts to prevent constitutional violations applies even if the defendants intend to begin violating
the law just as soon as the injunction is lifted. In fact, even where defendants have announced
their intention to begin violating the Constitution once court review is suspended, courts must still
terminate injunctive relief under PLRAI*®

Prevention of Settlement: Another unjustified limit on the powers of the federal courts is the
provision of PLRA that bars public officials from entering into consent decrees unless they admit
a violation of law.*” This PLRA provision undermines our system of settlement in the federal
courts because it eliminates the advantages of settling meritorious cases. For example, PLRA
leaves officials with the choice of engaging in expensive and time-consuming litigation that they
expect to lose because they know conditions are dangerous and disgusting or admitting to liability
that is likely to haunt them in any damages actions growing out of the conditions. Given these
options, political reality often forces officials to engage in litigation where they would otherwise
settle if PLRA did not interfere. As a result, instead of reducing the burden of prison litigation,
PLRA often adds to that burden because it prevents settlement of meritorious cases.

3* See Gilmore v. Californig, 220 F.3d 987, 1006 (9th Cir. 2000) (except for the limitations on consenl decrees,
the prospective relief provisions of PLRA reflect “essentially the same” limits on federal injunction as does the
general law because no injunction should require more than is necessary to correct the underlying constitutional
violation); Smith v. Ark. Dep’t of Correction, 103 F.3d 637, 647 (8th Cir. 1996) (PLRA merely codilies existing
law and docs not change the standards for whether 1o issuc an injunction).

18 US.C. § 3626(a)(2) (2007).

* See Para-Prof'l Law Clinic at SCi-Graterford v. Beard, 334 F.3d 301, 304 n.1, 306 (3d Cir. 2003) (PLRA
requires termination of injunctive relief even though defendants have announced plans that are likely to lead to
a return of the constitutional violation); see also Casiillo v. Cameron County, 238 F.3d 339, 353 (5th Cir. 2001);
Cason v. Seckinger, 231 F.3d 777, 784 (11th Cir. 2000).

¥ 18 U.S.C. § 3626(c) (2007) prohibits federal courts from approving consent decrees that omit findings that
the relief is necessary to correct a violation of the Constitution or other federal law by subjecting consent
decrees o the same jurisdictional limits that apply (o contested orders pursuant o 18 U.S.C. § 3626(a) (2007).
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Automatic Stay of Judge-Ovrdered Relief: The PLRA’s automatic stay provision requires that if a
party merely files a motion to terminate or modify an existing injunction, the court must suspend
the relief within 30 days until the motion is ruled upon.”® This means that, if the court is unable to
reach a final decision on whether the defendants are still violating the Constitution because of the
complexity of the issues or congestion in the court’s docket, the injunction is suspended and the
adjudicated constitutional violations may resume.* This provision of the PLRA deprives
plaintiffs of previously ordered relief. Further, because the stay provision is automatic and
mandatory, it gives some defendants a perverse incentive to file repeated motions to terminate
prospective relief before the relief has actually accomplished the results originally ordered by the
court.

The PARA Fixes: Although PLRA alters the playing field for prison reform cases in a multitude
of ways, PARA does not seek to alter the vast majority of the PLRA’s prospective relief
provisions under 42 U.S.C. § 3626. Instead, it seeks to restore the most fundamental judicial
powers of the federal courts to enter orders remedying prison conditions that violate the law. It
accomplishes this task by providing narrowly tailored fixes to the most harmful provisions and by
removing unnecessary and confusing language in the law.

Elimination of Unnecessary Interference with Injunctive Standards: PARA eliminates the
confusing language of Section 3626{a)(1)(A), (B) and (b)(2)-(3). As mentioned above, this
language has been considered unnecessary by the courts and should therefore be stricken. Striking
Section 3626(a)(1)(A) also frees the courts to allow settlement of cases between litigants more
readily because it removes the requirement that courts have to find a violation of a federal right in
order to approve a settlement. In order to effectuate this discretion in the law, PARA also strikes
paragraphs (b)(2) and (b)(3) of Section 3626. PARA’s revisions of Section 3626 do not, however,
undermine the requirement that any proposed relief by the court be narrowly drawn and minimally
intrusive.

Restoration of the Courts’ Discretion to Issue Necessary Emergency Judicial Relief: Under
PLRA prisoners can be denied the protections all other persons receive under our laws because the
courts simply run out of time. Recognizing this problem, PARA restores the ability of the courts
to issue emergency relief for longer than 90 days, if such relief is necessary, by striking the final
sentence of Section 3626(a)(2).

Ruationalization of the PL.RA’s Termination Provisions: The PLRA created an alternate
framework for the monitoring of injunctive relief. PARA seeks to rationalize this framework so
that it operates to lessen the burden on courts and equalize the burden on defendants and plaintiffs.
In Section 3626(b)(1)(A), PARA adds language to clarify that termination of prospective relief
requires the party moving for termination to prove: (1) that the violation of the federal right that is
the subject of the prospective relief has been eliminated; and (2) that the violation of the right is
“reasonably unlikely” to recur. This change reflects the need to hold rights violators accountable
for curing their present violations and to ensure that violators know they are also responsible for
ensuring that violations do not occur in the future.

¥ 18 U.S.C. § 3626(c)(2) (2007). If good causc is shown, the court can extend the automatic stay of relicf to 90
days. 18 U.S.C. § 3626(e)(3) (2007).
18 US.C. § 3626(c) (2007).

10
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PARA also changes—but does not eliminate—the automatic termination provisions of PLRA. In
Section 3626(b)(1)(B), PARA gives discretion to the federal court to extend the time limits for
termination of prospective relief on a case-by-case basis. In order to extend these time limits,
however, the court must find at the time of granting or approving relief that correcting the
violation will take longer than the time periods laid out in PLRA. This discretion is especially
important because many cases obviously are far too complicated to resolve in one or two years
and the PLRA’s impaosition of the automatic termination provisions unnecessarily burdens the
courts with frequent re-litigation of known violations. PARA recognizes that judges themselves
are most frequently in the best position to determine the time needed to cure violations and for the
relief ordered to have its effect.

Removing Barriers to Setflement: PARA affirms the importance of settlement in our judicial
system and recognizes that when cases have merit, the goal should be for all parties to come toa
mutually agreeable settlement. Because PLRA prevents this goal by forcing defendants to admit
the violation of a federal right before a settlement can be approved, PARA eliminates this
provision of the law by striking both Section 3626 (a)(1)(A) and (c)(1).

Elimination of Aut. ic Stay of Relief: PARA recognizes that court-ordered relief should not
be suspended automatically just because one party in a lawsuit files a motion to terminate or
modify relief. Courts order injunctive relief after much deliberation and this relief should not be
suspended without the benefit of equally serious deliberation. Given the realities of court dockets
and the complex nature of prisoner cases, even 90 days is often insufficient time for courts to rule
on such motions. PARA therefore removes Sections 3626(e)(2)-(e)(4) from PLRA so that courts
and prevailing parties are no longer burdened by the automatic stay provision. At the same time,
PARA does not interfere with the PLRA’s requirement that judges rule on such motionsin a
timely manner,*

Section 7 — Restore Attornevs Fees for Prison Litigation Reform Act Claims (42 U.S.C. §
1997e(d))

The PLRA Problem: Under current law, civil rights plaintiffs who prove their cases are generally
entitled to recover reasonable attorneys” fees. This rule, created by Congress in 42 U.S.C. § 1988,
grew out of the recognition that many victims of civil rights violations would never be able to
obtain legal representation without a fee-shifting provision, and therefore serious civil rights
abuses would go unchecked. As a result, Section 1988 provides payment of a reasonable fee to
prevailing parties in civil rights litigation. Under Section 1988 fees are not possible for a frivolous
case. In fact, sanctions may be imposed by the court for such litigation.

Despite the intent of Congress expressed in Section 1988, and the existing protections against
frivolous litigation embodied in that law, the PLRA limits recovery of Section 1988 attorneys’
fees by imposing a fee-cap on the hourly rate lawyers may recover in successful cases; the cap is
far below market rates. PLRA further limits recoverable attorneys’ fees by requiring that a fee
award be no more than 150% of any damages awarded to the plaintiff. Therefore, if a plaintiff is
awarded $1.00 in nominal damages, the attorney is awarded $1.50 in fees, regardless of the quality

P18 US.C. § 3626(c)(1) (2007).

1
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of work done, hours expended, or the importance of the constitutional right vindicated. Such
nominal damage awards are not uncommon in prisoner civil rights cases where juries dislike the
plaintiff even though they acknowledge the liability of defendants, or where they are unsure what
value to place on the violation of a constitutional right.**

PLRA imposes restrictions on prisoner cases that are not imposed on other civil rights cases, and
that have nothing to do with the purpose of PLRA,; by definition, cases in which the prisoner
prevails by proving a violation of the Constitution or federal statute are not frivolous. PLRA fee
restrictions do nothing to alter the status quo for the prisoner who brings the fiivolous or trivial
lawsuit. It serves only to create a significant disadvantage for those presenting significant,
meritorious challenges.

The results of the PLRA fee restrictions are devastating. While a few major law firms have done
heroic work in this area by undertaking pro bono litigation,* many small law offices that
specialize in general civil rights cases have stopped taking prisoner cases.*’ The fees provisions of
PLRA, which are of substantially more concern to lawyers in solo practice or in small firms than
to practitioners in large firms, have thus contributed to a substantial decline in the number of
lawyers who will consider taking a prisoners’ rights case, a trend exacerbated by the ban on
representation of prisoners imposed on the Legal Services Corporation.** It has also been the
experience of the NPP that lawyers around the country, who formerly were willing and able to
take on important prisoner civil rights cases, can no longer do so because of the harsh economic
disincentives established under PLRA.

The PARA Fixes: Because prisoners are uniquely at risk of abuse, it is particularly dangerous to
make it difficult for prisoners to obtain lawyers. Accordingly, it is critically important that the few
lawyers willing to handle such cases have the incentives that are provided in other civil rights
cases to ensure that constitutional protections remain a reality in practice as well as theory. Since
removing the current disincentives for legal representation of prisoners cannot undermine the goal
of discouraging frivolous prisoner litigation, this provision of PLRA is repealed under PARA.
PARA therefore returns prisoner cases to the status quo for all civil rights litigants under Section
1988—a status quo that prohibits fees for frivolous litigation, but allows a prevailing party to
petition the court for “‘a fee large enough to induce competent counsel to handle the plaintiff’s
case, but no larger ™

Section 8 — Filing Fees In Formua Pauperis (28 U.S.C. § 1915(b}1))

W See Boivin v. Black, 225 F.3d 36 (1st Cir. 2000) (awarding $1.00 and $1.50 in fees where pre-trial detainee
was bound into a restraint chair with a towel over his mouth and lost consciousness).

2 Margo Schlanger, Civil Rights Injunctions over Time: A Case Study of Jaif and Frison Court Orders, 81
N.Y.U. Law Rev. 550, 601 (2008) (noting that there has been an increase in pro bono litigation by large
firms)

* This statement is based on the experience of staff of the National Prison Project in providing advice and
support to private lawyers litigating conditions of confinement claims in the eleven years since PLRA; hur see
Schlanger, supra note 42 (linding insullicient evidence to express an overall conclusion on the elfect on private
litigators of the restrictions in PLRA).

# See Omnibus Rescissions and Appropriations Act of 1996, Pub. L. No. 104-134, § 504(15), 110 Stat. 1321,
1321-55.

* Simpson v. Sheahan, 104 F.3d 998. 1002 (7th Cir. 1997).
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The PLRA Problem: The PLRA radically changes the standards for the access of indigents to
our courts. Under PLRA indigent prisoners, unlike any other category of indigent litigants in the
federal courts, must pay the entire filing fee of $350 in the district court. At the time of filing, a
percentage of the prisoner’s available funds must be paid, with the remainder subtracted from his
or her institutional account over time.** Given that many prisoners have no work options, and
even those prisoners who are allowed to work earn just a few dollars a day at best, this provision
enormously penalizes prisoners, especially those who file meritorious claims.

The PARA Fix: PARA recognizes that imposing filing fees effectively discourages frivolous
lawsuits by prisoners. At the same time, however, the current exclusion of all prisoner suits from
indigent status goes too far and places an enormous burden on poor prisoners with legitimate
claims. In order to cure this problem, PARA requires that only those prisoners who file cases that
are quickly dismissed under PLRA’s Preliminary Screening Requirement for being frivolous,
malicious, failing to state a claim, or seeking monetary relief from a defendant who is immune
from such relief, are required to pay the entire $350 filing fee over time. Prisoners who file non-
frivolous lawsuits and appeals are to be treated like all other indigent litigants.

¥ See 28 US.C. § 1915(a), (b) (2007).

13
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TESTIMONY OF LISA FREEMAN AND DORI LEWIS,
NEW YORK CITY LEGAL AID SOCIETY,
IN SUPPORT OF REFORM OF
THE PRISON LITIGATION REFORM ACT

We are attorneys at the Prisoners’ Rights Project of the New York City Legal Aid
Society, which représents New York State and City prisoners in class action and test casc
litigation, advecates for them with prison and jail ageneies, and advises them of their legal rights.
We are counsel, with the pro boro assistance of the aw [irm of Debevoise & Plimpton, in
Amador, et al., v. Andrews, ef al., a federal civil rights action challenging a pattern of sexual
abuse of women prisoners by male staff in the New York State prisons, and the administrative
pé].icies that have in effect granted impunity 1o the officers prey¥ing upon these women and have
permitted this conduct to centinue without remedy for years, We appreciate this opportunity to
testify about the devastating effects of the PLRA on the protection of the civil rights of the most

vulnerable in our society.

Although intended o weed oul enly unmeritorious prisoner litigation, the Prison
Litigation Reform Act (PLRA) has created virlually insurmountable harriers to redress for
systematic violations of basic human rights, and must be amended accordingly. In particular, the
PLRA fails to account for the special circumstances of women who have been the victims of
sexual assault in prison, and, as aresult, effectively deprives them of access to the courts, The
special needs of victims of sexual assault in prison, in general, and of women prisoners, in
particular, have been well-recognized and well documented in recent years. U.S. Prison Rape
Elimination Act, 42 U.S.C. § 15602; AMNESTY INTERNATIONAL, ABUSE OF WOMEN IN CUSTODY:

SEXUAL MISCONDUCT ANI} SHACKLING OF PREGNANT WOMEN 17 (2001); HUMAN RIGHTS



196

WATCH, ALL TOO FAMILIAR: SEXUAL ABUSE OF WOMEN IN U.S. STATE PRISONS 449-452 (1998).

Nonetheless the draconian effect of the PLR A on this population has not been addressed.

In Amador, et al. v. Andrews, et al, sixteen women allege rape and sexual abuse by New
York State Department of Correctional Services (DOCS) officers and have sought to challenge
DOCS’ policies and procedures enabling their abuse, as well as to obtain damages for the
assaults they suffered. Rather than being able to present their complaints on the merits, these
women have spent four years litigating the issue of exhaustion under the PLRA, and have now

been dented the opportunity to present their claims in court.

These women [iled a complaint in January 2003, atleging instances of forvible rape,
coerced sexual activity, oral and #nal sodomy, and prégnancies. They further allege that unless a
woman prisoner has physical proof of sexual abuse by an officer, her complaint of abuse will
result in no action taken against that officer by DOCS, and that DOCS allows a given officer to
continue to guard women prisoners, even alane at night in a housing area, despite the fact that
DOCS has received multiple credible complaints of se;uai ‘abuse by that officer. These women

also allege that as a result, women continue o be sexually abused by line officers, and continue

to be placed at an unreasonable risk of sexual abuse by known, dangerous line correctional staff.

All of these women reasonably believed they had complained about their assault
sufficicntly to bring a lawsuit and seek redress. All of them complained about their assault to
DOCS Office of the Inspector General's Sex Crimes Unit (G-SCU), an office established by
POCS for the very purpose of investigating complaints of sexual abuse, presumably because
DOCS itself has recognized that complaints of staff sexual misconduct pose a unique set of

concerns. These women’s complaints to the [G-SCU were made consistently with DOCS’
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written instructions telling all women entering the prison systers that if they are sexually
assaulted they may complain to the IG-SCU or to any staff to whom they feel comfortable
speaking. Many of these women additienall};f complained to the officer’s supervisor, to the
deputy superintendent for security, or to the supcrintendent of the facility. Each of these women
were told that such complaints, regardiess of how they were filed, would be forwarded to the IG-
SCU for investigation. Complaints conveyed to the IG-SCU clearly satisfied the purpose of the
PLRA in that they gave comection officials notice of the complaint and the opportunity to

address it.

The reasonableness of these women’s belief that the IG-5CU is the appropriate venue for
complaint is underscored by the experience of three of the women who did file grievances.
These women—who happened to have timely access to counsel, who advised them to file
grievances about their sexual assaults and appeal them to DOCS Central Office—had their
grievances denied, or simply not decided, because the matter was the subject of an 1G-SCU
investigation, consistently with the customary practice of the prison system. 'l‘ha.t being the case,
no reasonable person would appeal these dpcisious unless told 1o do so—as these women were—

by an attorney schoaled in the Byzantine requirciments of the FLRA.

In complaining about their assautts, these women had already overcome significant
obstacles. Most incarcerated women have a history of sexual or physical trauma [.)rior to their
incarceration, in some cases resuiting in a diagnosis of post-traumatic stress disorder. See Angela
Browne, Brenda Miller, & Eugene Maguin, Prevalence and Severity of Lifetime Physical and
Sexual Victimization Among Incarcerated Women, 22 INT'LJ. LAW & PSYCH. 301-22 (1999).
They are then the victims of assault by a staft member, triggering further trauma. This degrading

experience is exacerbated by the prison environment in which, unlike their abuser, they lack any
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authority and their reports are not credited. They also lack access to support systems available to
victims outside of prison énd, unless they come forward, they often must confront the abuser day
after day. Because the abuser could face criminal penalties, a woman complaining of staff
sexual abuse is at a great risk of retaliation for reparting; retaliation by the abuser, other officers,
or even other inmates. A woman who Is brave enough to complain additionally faces the
likelihood that she will not be believed, absent physical proof of the assault, and the likelihood
that she may be put into isolation as a result, “{or her own protection.” Despite these formidable
barriers, all sixteen wornen who are plaintifls in Amador did complain about their abuse Lo the

IG.

Despite the efforts of these women to exhaust their administrative remedies under the
PLRA, the federal District Court has ruled that none of these women sufficiently exhausted their
administrative remedies to challenge DOCS’ policies and procedures. Amador v. Andrews, 2007
WL 4326747 (S D.N.Y., Dec. 4, 2007). In particular, the District Court disregarded the
undisputed evidence that DOCS tells women they can complain to the IG-SCU, that no DOCS
staff ever told them to file a grievance about the matter, and that DOCS takes no action on
grievances aboul sexual abuse, except to say they ave being invesligated by 1he;IG—.SCU. Rather,
the District Court found that under the PLR A, these women who had complained to the 1G-
SCU, but had not filed gricvances, had nol exhausted their available remedics and 30 could not

pursue claims for injunctive reliel or for money damages arising fron their assault.!

" The court subsequently issued an opinian on paintifls’ motion for reconsideration which is not yet published, It
reinstales the damages claims of five plaintiffs, three of whom were uot subject Lo the PLRA because they had been
released before they filed suit, and twa of whem had fiied gricvances. None of these women, however, were
allowed (o pursue Lheir injunctive claime, which meaus that il 1his eourt’s ruling stands, (here will be no challenge to
the continuation of the practices and omissions Lhat made the abuse of these women possible.
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There is one ;.JIaintiff who is still incarcerated and who filed and appealed a grievance
which stated that she was raped by a particular officer who had been the subject of prior similar
complaints to the Department, and that her rape .shoulld not have been allowed to happen..
Nonetheless, the District Court found that this grievance was insuff] icient under the PLRA to
exhaust a claim for injunctive relief. It held that the woman had not named the defendants (apart
from the officer) she thought responsible for her assault, or described how they were responsible
for her assault, and therefore could not pursuc an injunction s;eking policy changes to prevent
future abuse either of her or of other wamen in the sume situation. Of course prisoners are not
privy to the personnel, supervisory, and disciplinary policies and procedures of the prisons in
which they are held. Thus, under this decision. the PILRA requires that traumatized, ofien
uneducated zmd un-counseled victims ignore misleading DDepartmental practices telling them to
complain to the IG-5CU, and that ihey effectively frame a complex legal clatm within the
grievance directive’s three week time frame, based upon informution thay have no ability or
reason to know, or be denied access to the cowts. The PLRA, as applied in this case, has
effectively immunized DOCS from any ch'allcugc 6} prisou procedures and practices rcgardiﬁg

staff sexual abuse.

The PLRA’s legislative history reveals it was not intended (0 bar mentorious lawsuits.?
We believe that the Armador decision is an extreme application of the statute, and we will seek
appellate review as quickly as possible. But success is nat assured, and under the "‘propcr

exhaustion” standard adopted by the Supreme Court,® which penalizes prisoncrs’ technical errors

% See, e.g, 141 Cong Rec 5 14611, #514628 (Seiz. Thurmond) ('“This amenduent will allow merlorious claims 1o
be filed, but gives the judge broader discretion to prevent [rivelous and malicious lawsuits filed by prison inmates.™)
(discussing amendment correspanding to PLRA as enacted: see 141 Cong Ree'S 14611, *1114626),

* See Woodford v. Mgo, 548 U S. 81, 126 S.Ct. 2378, 2356-88 (2006).
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in the administrative process by requiring dismissal of their claims,* it is likely that in the future
other courts will reach decisions as appalling as that reached by this court in Amador. In
Amador, the PLRA has deprived a whole class of the most vulnerable citizens of any meaningful
access to the courts and thereby has deprived them of any ability to protect their constitutional
rights and their safety against the vilest sort of exploitation. The PLRA must be amended to

prevent such results in the future.

Respectfully submitted,
s/

Lisa Freeman

Dori Lewiy

Prisoners’ Rights Project
Legal Aid Socicty

199 Water Street,

New York, MNew York 10038

* Dismissal under the PLRA is usually without prejudice. See, e.g., Steele v. Federal Bureau of Prisons, 355 F.3d
1204, 1213 (10th Cir. 2003), cert. denied, 543 11.S. 925 (20C4). As a practical matter; however, dismissal will
almost always be final, because Lhe deadlines of prison gricvance syslems are so short that the prisoner will be
unable to exhaust to correct technical ecrors. See Woodford v. Ngo. 126 S.CL 2378 at 2389 (noting that such
deadiines arc typically 14 (v 30 days); id. at 2403 (dissenting opinicn) (citing 2 48-hour time limil in a juvenile
prison). :
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The Jerome N. Frank Legal Services Organization

YALE LAW SCHOOL

Testimony Regarding H.R. 4109

We are grateful for the opportunity to share our experiences representing
incarcerated clients as law student interns in the Jerome N. Frank Legal Services
Organization (“LSO”) of the Yale Law School. LSO provides free representation to
indigent people in need of legal aid. Since 1970, LSO students have provided legal
assistance to incarcerated people.

One of our organization’s recent projects was to conduct a 50-state survey of the
administrative exhaustion rules established in different correctional systems. (This
survey formed the basis of an amicus brief we filed in the United States Supreme Court
case Woodford v. Ngo.) Our study found that many prison systems have created
unnecessarily complicated exhaustion procedures which impose exacting burdens on the
inmates who are most vulnerable: juveniles, first-time offenders, victims of sexual
assault, the disabled, the illiterate or marginally literate, those who do not speak English
and those who fear retaliation or further abuse. These grievance procedures contain filing
deadlines that are often impossible to meet and establish multiple levels of appeal and
review whose chief effect is to avoid rather than to address an inmate’s needs. As the
Department of Justice determined after investigating the case of a juvenile inmate who
suffered repeated beatings that rendered him unable to meet the 48-hour filing deadline at
his facility, such procedures can be so “dysfunctional” as to “contribute[] to [a] State’s
failure to ensure a reasonably safe environment™ for the inmates in its custody.!

Our organization’s research into exhaustion procedures nationwide is confirmed
by our own personal experience helping disabled prisoners navigate the Connecticut
Department of Correction’s ("DOC") grievance process. That experience has illustrated
for us the ways in which the PLRA exhaustion requirement imposes unique burdens on
vulnerable inmates. The basic problem that we repeatedly observe is that while the
PLRA requires incarcerated individuals to follow their prisons’ administrative exhaustion
rules, the PLRA imposes no standards that define what those rules should look like. In
Connecticut, the rules are sufficiently complicated that we, our supervising attorneys, and
the prison officials we interact with all have difficulty applying them. The rules are
especially complicated for disabled inmates seeking accommodation under the
Americans with Disabilities Act (“ADA”), most of whom do not have the benefit of
professional legal representation. For inmates like these, the PLRA has not lived up to its
stated goal of weeding out frivolous lawsuits while allowing inmates with meritorious

! Letter of Bradley J. Scholzman, Acting Assistant Attorney General, to Mitch Daniels 7
(Sept. 9, 2005), available at
http://www.usdoj.gov/crt/split/documents/split_indiana_southbend_juv_findlet_9-9-
05.pdf
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claims to have their day in court. Instead, the PLRA’s administrative exhaustion
requirement does the opposite. It rewards only those inmates who are able to make their
way through the complex administrative maze—irrespective of the merits of their
claims—while preventing some of the inmates with the most serious grievances from
ever completing the process.

A quick overview of Connecticut’s grievance process indicates how difficult it is
for disabled inmates to navigate. The administrative directives outlining the process
contain contradictions and ambiguities at almost every juncture. At times, the plain
language of the directives is ambiguous enough that it seems literally impossible for
anyone to be certain of the exact procedure an inmate must follow in order to fully
exhaust his or her claim. For example, it is not clear how disabled inmates are supposed
to initiate a request for reasonable accommodations pursuant to the Americans with
Disabilities Act (‘ADA™). The directives never state whether several important steps in
the process—for instance, a meeting between the inmate and the ADA Coordinator
responsible for an inmate’s facility—are mandatory or not. Furthermore, the directives
fail to specify when inmates should use the DOC’s ADA reasonable accommodations
process, governed by one directive, and when they should use DOC’s health services
review process, a quite different set of steps governed by a different directive. Thus, a
deaf prisoner seeking a proper hearing aid may be redirected by DOC staff out of the
ADA process and into the medical grievance process, resulting in redundant and parallel
claims. Meanwhile, the directives are entirely silent as to what disabled inmates should
do if DOC officials fail, as often occurs, to respond to the inmates” initial requests. In
practice, then, while the PLRA requires that inmates complete every step of the
administrative grievance process, it is often unclear even on the face of the governing
regulations what that grievance process actually requires.

Even prisoners without disabilities have difficulty complying with DOC’s general
grievance rules. Illiteracy and poor literacy pervade the broader prison population,
creating significant obstacles to complying with complex administrative requirements.
The U.S. Dept. of Justice has found that forty percent of state prison inmates, twenty-
seven percent of federal inmates, and forty-seven percent of inmates in local jails have
failed to complete high school or its equivalent, compared with only about eighteen
percent of the general population.” In addition, seven out of ten inmates operate at the
lowest two levels of literacy on a five-level scale.®

Making matters worse for inmates with disabilities, the DOC’s ADA grievance
process makes no allowance for the unique obstacles these individuals face. Let’s
suppose that Connecticut’s DOC follows its own directives (which does not always
happen, in our experience) and convenes a meeting with an inmate to discuss his or her
disability-related complaint. Sadly, deaf inmates sometimes find that they are not
provided with sign language interpreters at this stage of the process. How is a deaf
inmate supposed to resolve problems related to his communications needs when he is not
even able to communicate those needs to the prison officials at the meeting?

2 CAROLINE WOLF HARLAW, U.S, DEPT. OF JUSTICE, BUREAU OF JUSTICE STATISTICS, EDUCATION AND
CORRECTIONAL POPULATIONS 2 (Jan. 2003).

3U.S. DEPT. OF EDUCATION OFFICE OF EDUCATION AND RESEARCH, LITERACY BEHIND PRISON WALLS:
PROFILES OF THE ADULT PRISON POPULATION FROM THE NATIONAL ADULT LITERACY SURVEY xviii (1994).
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Blind inmates also face disadvantages. As far as we know, the grievance forms
are not provided in Braille, nor are the lengthy administrative directives that describe the
grievance process available in Braille. How is a blind inmate supposed to become aware
of the requirements imposed by the administrative grievance process, much less actually
fill out a grievance?

This confusion is compounded by the fact that inmates are rarely told the identity
of the ADA Coordinator responsible for their facility, even though the governing
administrative directive requires the DOC to make that information available to all
inmates in Connecticut facilities.

As a legal clinic, it is our job to interpret these complicated administrative
directives. But even we don’t always understand what they mean. Well-meaning
prisoners who want to follow the rules, and well-meaning prison officials who also want
to follow the rules, are often impeded from doing so by the confusing nature of the rules
themselves.

‘We conclude with a description of the experience of one of our clients. This
client’s experience demonstrates that the PLRA’s exhaustion requirement has not
achieved its intended goal of reducing the need for litigation by helping inmates resolve
their claims through administrative procedures. This client uses a hearing aid which,
over time, often requires repairs or replacement. Before the PLRA exhaustion system
was put in place, our client was able to obtain the assistance he requires through informal
requests to prison officials. In the past year, our client’s hearing aid has again begun
malfunctioning, but he has received no response to his requests for a replacement
submitted through the formal administrative process required by the PLRA. As aresult, a
complaint that previously would have been handled without involving the courts may
now require litigation.

Our client’s experience speaks to a fundamental problem with the PLRA’s
exhaustion requirement. By forcing both inmates and prison officials to focus on
confusing procedural rules, the PLRA tends to prevent those officials from addressing the
substance of inmates’ concerns. In so doing, the PRLA’s exhaustion requirement defeats
the PLRA’s own aims, increasing the need for inmates to resort to litigation to resolve
simple problems, while at the same time preventing the most legitimate claims from
being heard by courts.

Rachel Osterman and Michael Farry
Law Student Interns
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Testimony in Support of H.R. 4109 — Prison Abuse Remedies Act of 2007

The Mimnesota Disability Law Center (MDLC) is a statewide project of the Legal Aid Society of
Minneapolis which is designated as the federally mandated Protection and Advocacy system for
Minnesotans with disabilities. MDLC provides free civil legal assistance to individuals with
disabilities, including people with disabilities who are in jails and prisons.

L. Current Case Examples Support the Need for H.R. 4109

From our experiences with incarcerated people with disabilities, we know that prisons and jails
across Minnesota often fail to meet the needs of prisoners with disabilities. Our clients
experience treatment that may constitute violations of civil rights laws and pose a threat to their
health and safety. A few examples of our clients’ stories from the past 12 months include:

e A partially paralyzed wheelchair user was incarcerated at a county jail. The staff’s
failure to provide adequate medical care led to his not receiving access to basic
sanitation, such as regular showers. Without access to services that would facilitate his
toileting needs, the man experienced incontinence. The jail résponded to the
incontinence by punishing the prisoner, placing him in seclusion for up to a week at a
time. When MDLC staff tried to visit the prisoner, the jail initially blocked access to him
and refused to allow MDLC staff to enter the facility.

¢ Ahard-of-hearing prisoner in a state prison does not have two functioning hearing aids
after requesting them in writing more than 14 times over a 16-month petiod. Although
the man has worn two hearing aids for bilateral hearing loss for almost his entire life, the
correctional facility has asserted that one hearing aid is adequate. Using only one hearing
aid may worsen the prisoner’s existing hearing ability.

e At least three deaf individuals spent time in a county jail without anyone explaining the
charges against them or jail procedures in a language they could understand. All three
were unable to contact family or an attorney because the jail did not offer an alternative
to the telephone, despite the individuals’ repeated requests for one. Without access to
people outside the jail, the individuals could not make bail and stayed incarcerated far
longer than necessary. Two were never charged with a crime.

Minnesata Disability Law Center is a project of the Legal Aid Society of Minneapalis - A United Way Agency
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e A mobility-impaired prisoner has been unable to access a prison’s programs and
services—including the library—because the prison refuses to provide him with a
wheelchair or other assistive equipment to navigate the stairs leading to the library’s
door.

® A deaf individual waited more than 12 hours after his arrival to be booked in a county
jail. Booking occurred only after jail staff convinced the individual’s family member to
interpret for them. While the family member felt deeply uncomfortable doing so, she was
anxious to prevent her loved one from further delay in his processing.

1I. H.R. 4109 Would Allow Prisoners with Disabilities to Pursue Legitimate Claims

Two provisions of the Prison Litigation Reform Act (PLRA)—the exhaustion requirement and
the physical injury requirement—have an especially dampening effect on legitimate claims for
corrective action by prisoners with disabilities in Minnesota. The Prison Abuse Remedies Act
would go a long way toward protecting the rights of prisoners with disabilities to receive crucial
medical treatment as well as equal access to prison programs and services.

A. Present Administrative Exhaustion Requirements Create Barriers
for Prisoners with Disabilities

Often, people with disabilities—particularly those who are deaf and communicate in American
Sign Language; people with traumatic brain injury; and those with development and mental
disabilities—experience barriers to communicating with correctional staff through traditional
channels. They are even less able than prisoners without disabilities to follow complex and
lengthy administrative procedures that are a prerequisite to filing suit under the PLRA. 42
U.5.C. § 1997e (a). Their disabilities often leave them particularly vulnerable to civil rights
abuses, and yet particularly hindered in their ability to seek judicial redress.

In our experiences, prisoners with disabilities do attempt to resolve their grievances informally
prior to considering legal action. However, as in the case examples above, often their repeated
requests to access prison services and activities and to receive the medical care they need go
unheeded or are denied. In such circumstances, they must navigate an opaque administrative
grievance procedure. - Compounding the complexity, the procedure for disability-related
complaints is distinct from that addressing all other complaints, although often the issues are
related.

Prior to passage of the PLRA, prisoners with disabilities who were forced to sue when
administrative grievances failed could gain redress from the courts. For example, in Cummings v.
Roberts, 628 F.2d 1065, 1068 (8th Cir.1980), the Court of Appeals found that a correctional
facility in our circuit had imposed “cruel and unusual punishment” upon a prisoner, in violation
of the Eighth Amendment, when the prisoner alleged that correctional staff denied him the use of
his wheelchair after he complained about medical treatment. The prisoner was forced to crawl
around on the floor of his cell. But had that prisoner attempted to bring suit today, his case may
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well have been dismissed for failure to comply with the PLRA. See, e.g., Rivera v. Prince, No.
2:07CV00079 JLH/JTR, 2008 WL 687376, at *2 (E.D.Ark. March 11, 2008) (dismissing
prisoner’s claims that correctional staff’s inadequate medical care led to blindness because,
although the prisoner submitted many grievances at several levels on the chain of command, he
did not exhaust his administrative remedies “properly”).

Section 3 of the Prison Abuse Remedies Act provides a fair balance between judicial efficiency
and the rights of prisoners, particularly those with disabilities for whom the exhaustion
requirement poses a prohibitive burden to corrective action.

B. The Present Physical Injury Requirement Excludes Many Valid
Claims of Serious Rights Violations

For those few prisoners with disabilities who do file suit and successfully navigate through their
prison’s administrative grievance procedure, the PLRA further restricts the remedies available to
them in court by requiring a showing of physical injury before they can recover damages for
emotional or psychological harm. 42 U.S.C. § 1997¢e(e).

Many egregious injuries sustained by prisoners with disabilitics do not result in physical injuries.
For example, in Royal v. Kautzky, 375 F.3d 720 (8" Cir. 2004), the Eighth Circuit Court of
Appeals considered the case of a prisoner whose spinal cord injuries required him to use a
wheelchair for mobility. This prisoner alleged serious medical neglect. His complaint included
the following allegations:

1) he could not turn his wheelchair in his cell; 2) he was unable to get to the

toilet or shower; 3) he had blood in his catheter, but no action was taken by

medical staff because he did not have an elevated temperature; 4) he was

transferred in a van that was not handicapped accessible, requiring him to fall

to the floor before pulling himself onto the van's seat; 5) he had to fall on the

ground and pull himself up onto a shower chair in order to shower; 6) he had

to lay on the floor after using the toilet to pull on his prison-issue jumpsuit,

and his request to wear pants instead of a jumpsuit was denied; and 7) his

requests for an enema were delayed--once for ten days and once for six days.
1Id. at 726 (Heaney, J., dissenting). When the prisoner filed suit and complained about the
facility’s treatment, correctional staff took away his wheelchair and—like our client who
experienced incontinence because of the jail’s failure to adequately accommodate his toileting
needs— placed him in segregation. A district court found that the prison violated his
constitutional rights. Id. at 722. Yet the appellate court sustained a judgment awarding the
prisoner $1.00 in nominal damages and $1.50 in attorneys’ fees, the maximum it believed was
permitted under the PLRA because the prisoner had no physical injury. Id. at 726.

In sum, the PLRA’s physical injury requirement not only severely limits a court’s ability to offer
just compensation to a truly aggrieved prisoner, it also offers little incentive to prisons and jails
to treat prisoners with disabilities with dignity. Section 2 of the Prison Abuse Remedies Act
would eliminate this harmful provision.
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III.  Conclusion

In light of the foregoing, we encourage Congress to adopt the Prison Abuse Remedies Act in its
entirety, to prevent continuing abuses and neglect of prisoners with disabilities.

0709-0225246--377448
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Testimony of the Center for Children’s Law and Policy
for the House Judiciary Subcommittee
on Crime, Terrorism and Homeland Security
April 22,2008

Mark Soler, Executive Director
Dana Shoenberg, Senior Staff Attorney

The Center for Children’s Law and Policy (CCLP), a nonprofit public interest law
and policy organization focused on reform of juvenile justice and other systems that
affect troubled and at-risk children, and protection of the rights of children in such
systems, submits this testimony to supplement previous testimony submitted to the
Subcommittee on November 8, 2007. CCLP supports the provisions of H.R. 4109, the
“Prison Abuse Remedies Act of 2007,” and urges the Subcommittee to approve the bill or
similar legislation that protects children from the provisions of the Prison Litigation
Reform Act (PLRA) by removing juveniles from the Act.

We have extensive experience in the area of juvenile justice, particularly with
respect to investigation of and litigation over conditions of confinement for juveniles.
Mark Soler litigated such cases throughout the country over the past 30 years and has
authored more than 20 articles and book chapters on civil rights, the rights of children,
and juvenile justice issues. Before joining CCLP, Dana Shoenberg served from 1998 to

2005 as a Trial Attorney and then Senior Trial Attorney in the U.S. Department of
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Justice, Civil Rights Division, Special Litigation Section, where she investigated and
sought remedies for patterns and practices of constitutional and other federal law
violations in state and local juvenile detention facilities, jails, and prisons. We have
interviewed many hundreds of incarcerated youth over the years, as well as large
numbers of facility staff and administrators. We were two of the principle authors of the
comprehensive standards for inspection of juvenile detention facilities promulgated by
the Annie E. Casey Foundation’s Juvenile Detention Alternatives Initiative.

No “Release Orders” Involving Dangerous Juvenile Offenders. In the course
of our work on conditions of confinement, we monitor civil rights litigation in this area,
review reports on litigation, and have contact with attorneys in the country who bring
civil rights class actions over conditions in juvenile facilities. We are not aware of any
litigation that has resulted in the release of dangerous juvenile offenders as a consequence
of population caps. In fact, there have been few cases involving juvenile facilities that
have led to court-imposed population caps. In the instances in which courts have
imposed population caps in juvenile facilities, the policy and practice have been to
release youth who pose the least risk to public safety. This principle is often explicitly
included in the terms of the court order or consent decree. In the course of our technical
assistance to juvenile justice systems around the country, we have helped jurisdictions
create structured tools to help decision-makers apply uniform criteria to decide which
youth are appropriate to detain and which can safely be released.

Extensive Abuse of Children in Juvenile and Adult Facilities. Mark Soler’s
testimony for the Subcommittee on November 8, 2007, discussed the extensive abuse in

juvenile facilities reported in recent years. In addition to examples cited there from
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Texas, South Dakota, Ohio, Montana, Florida, Maryland, Tennessee, New Y ork, Illinois,

Louisiana, and Mississippi, the Subcommittee should be aware of the following from

California:

In 2005, a group of incarcerated youth sued the State of California for inadequate
supervision, overcrowding, and unsanitary conditions for 10,800 youth confined
in state juvenile facilities. In addition, there were also 218 reports of abuse and 60
allegations of sexual abuse reported to the Department of Corrections and
Rehabilitation in the years 2005-2007. " In the three years that California has had
to remedy the situation, plaintiffs’ lawyers say that California’s Division of
Juvenile Justice has made “a mockery of compliance™ in the areas of education,
safety, medical care, mental health, disabilities, and sex offender treatment. Staff
reportedly keep youth on suicide watch without supervision, and discipline youth
by confining them in dark and filthy cells for 20 hours a day. The state has yet to
establish an adequate mental health treatment program, and access to medical
treatment has been slowed due to tensions between correctional and medical
personnel.”

In 2003, the U.S. Department of Justice found that the Los Angeles County
Juvenile Halls (detention facilities) provided inadequate mental health services to
detained youth, leading to increased safety and suicide risks. The Department of
Justice also found that staff at the Los Angeles facilities used pepper spray
excessively to control youth, often using the painful spray without proper
warning. Staff also used pepper spray on youth who were already under control
or who had committed minor infractions. Staff sprayed one youth after placing
her in handcuffs because she was threatening to harm herself. Staff sprayed other
youth for talking back to staff members. The Department of Justice found that
there were no effective administrative remedies available: all facilities lacked
effective grievance systems. Many youth feared retaliation by staff members and
were aware that their grievances would not remain confidential. Moreover, there
was no system in place to ensure that any remedy would take place after a youth
filed a grievance.”

Children face even worse dangers in adult jails and prisons. More than 25 years

ago, Mark Soler testified before the Senate Judiciary Committee’s Subcommittee on

Juvenile Justice on the incarceration of children in adult jails and lock-ups.* The

testimony described a 15-year-old girl who was held in jail in Ohio for running away

from home, then sexually assaulted by a guard; a 17-year-old boy who was jailed in

Tdaho for traffic violations and then beaten to death by other inmates; and a 16-year-old
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boy in Kentucky who was put in jail after having an argument with his mother, then
committed suicide by tying one sleeve of his shirt around his neck and the other to the
bars of his cell, and jumping from the top of the shower stall.

The Department of Justice has found dangers to youth held in adult jails as well.
In a 2002 findings letter, for example, the Department found that in the Baltimore City
Detention Center, where girls were not sight and sound separated from adult women,
adult female inmates frequently shouted sexually harassing and frightening comments at
them. The Department also found that the facility placed youth at risk of harm by failing
to separate youth and adults in preparation for and during transportation.

Today, the dangers to youth in adult jails and prisons -- assaults, depression, lack
of mental health services, lack of education, and suicide -- are well-documented.®
According to the U.S. Department of Justice, Bureau of Justice Statistics, a very high
percentage of the victims of inmate-on-inmate sexual violence in adult jails — 21% in
2005 and 13% in 2006 -- were youth under the age of 18”, at a time when only 1% of the
inmates in jails are under 18.% Moreover, juveniles in jails are 36 times as likely to
commit suicide as juveniles in juvenile detention facilities, and 19 times as likely to
commit suicide as juveniles in the general population.”

No Frivolous Lawsuits Filed by Youth. We are not aware of any lawsuits over
conditions of juvenile confinement that have been dismissed by the court as “frivolous.”
That is hardly surprising. In a locked juvenile facility, jail, or prison, staff mete out
discipline for misbehavior, and young people are dependent upon staff for food, clothing,
exercise, education, and access to medical and mental health services. Consequently,

most youth are reluctant to complain for any reason, no matter how badly they are
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mistreated, let alone file a lawsuit. Lack of knowledge about their rights, as well as
pervasive fear of retaliation by staft, keep young people quiet. Moreover, the often
complex grievance systems in correctional facilities deter youth from all but the most
pressing and legitimate concerns. Most incarcerated teenagers lack the writing ability
and understanding of the court system needed to file a court action, and their access to
attorneys willing and able to bring such actions is extremely limited as well.

For these reasons, as well as those noted in earlier testimony, we urge the

Subcommittee to act favorably on H.R. 4109.

! Mohr, Holbrook. “Youth Prisons Get Serutiny,” AP. 3 Mar. 2008. 7 Mar 2008.

Ittpy/www. mercurynews. comyerimerei 8435681

2 Rothfeld, Michael. “Juvenile Prison System Needs Reform Lawyers Say.” Los Angeles Times. 18 Feb.
2008. 7 Mar. 2008, hitp://www.latimes.convnews/local/da-me-youth| 8feb 18,0,5845357 stary.

* Boyd, Ralph. Investigative Findings Letter. U.S. Department of Justice: Civil Rights Division. (April 9,
2003). http://www.usdoj.gov/crt/split/documents/la_county_juvenile_findlet.pdf.

# Reauthorization of the Juvenile Justice and Delinguency Prevention Act, S-Hrg. 98-330, 98th Cong. (Feb.
24, 1983) 6-25 (Statement of Mark Soler, Executive Director, Youth Law Center).

* Boyd, Ralph. Investigative Findings Letter. U.S. Department of Justice: Civil Rights Division. {(August
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Correctional Authorities, 2005. Washington, DC: U.S. Department of Justice, Office of Justice Programs,
Bureau of Justice Statistics.

¥ Snyder, H.N., Sickmund, M. (2006). Juvenile Offenders and Victims: 2006 National Report.
‘Washington, DC: U.S. Department of Justice, Office of Justice Programs, Office of Juvenile Justice and
Delinquency Prevention.

? Campaign for Youth Justice, Jailing Juveniles: The Dangers of Incarcerating Youth in Adult Jails in
America (November, 2007).




213

Supplemental Testimony of Juvenile Law Center
for the House Judiciary Subcommittee on Crime, Terrorism and Homeland
Security
April 22, 2008

Prepared by Robert . Schwartz, l'xecutive Director, Juvenile Law Center

Juvenile Law Center works to ensure that the child welfare, juvenile justice and
other public systems provide vulnerable children with the protection and services they
need to become happy, healthy and productive adults. This testimony supplements
Jessica Feierman’s November 8, 2007 submission on behalf of Juvenile Law Center,
Youth Law Center, National Center for Youth Law, and Center for Children’s Law and
Policy.

At Juvenile Law Center, where I have been since 1975, we have used many
strategies to improve conditions for foster youth, for youth with mental health problems,
for youth with education needs and for those who have been harmed by the juvenile
justice system. Litigation, which we have used sparingly, has been one of the tools
available to us from the time we opened our doors. We have found that even the threat of
litigation can reduce harm to children and youth, regardless of the system that has
custody of them.

When the state takes children into custody, it should protect them. It should do a
lot more, of course—it should prepare youths for lives as citizens—but at a minimum it
owes a duty of protection. The PLRA removes one important vehicle that lawyers for
children and youth can use to ensure that the state protects vulnerable children from
harm. We urge you to protect these children by removing them from the Act.

Our earlier testimony addressed our key points. I would like to make some
additional observations.

First, although the PLRA was enacted in part to prevent frivolous prisoner
litigation, in over 30 years of working locally, nationally and internationally on juvenile
law, T have never heard of a frivolous law suit brought by a confined youth. Our earlier
testimony made this point, but it is worth emphasizing. Juveniles are different.

Second, the greater the harm, the more far-fetched it is to expect juveniles to

exhaust administrative remedies. Recent abuses in the Texas system suggest why. The
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abusers—administrators and staff—are the people who would process the grievances.
Juveniles have enormous deference to authority, and they also fear authority figures,
especially those who have already harmed them in some way. Research of the
MacArthur Foundation Research Network on Adolescent Development, in its landmark
2003 study of juvenile competence, noted deference to authority as one of several
important ways in which juveniles differ from adults. See “Juveniles” Competence to
Stand Trial: A Comparison of Adolescents’ and Adults” Capacities as Trial Defendants,”
Grisso, et al. (Law and Human Behavior, Vol. 27, No. 4, August 2003).

Juvenile Law Center’s experience reinforces this point. One of our cases in the
early 1990s involved horrible conditions at a state training school. Several administrators
had recruited older youth to maintain order—those youths beat other youths and received
privileges for their efforts. If the victims had to “exhaust” remedies first, they would
have had their complaints known not only by the administrators who arranged for them to
be “controlled,” but by the administrators’ henchmen: the youths in the facility who were
part of the problem. Litigation was a safe way to address the problem after other
approaches proved futile.

Third, the PLRA limits attorney’s fees, arguably because public officials worry
that plaintiffs’ attorneys will build exorbitant bills at taxpayers’ expense. While
institutional conditions litigation can be expensive, it is often public officials who
increase costs. We have found, in public litigation, that outside counsel often represent
public officials. They are in a position to delay proceedings and run up costs. The
provisions of the PLRA that require, essentially, a new trial as to constitutionality of
conditions create enormous new litigation costs for everyone. Prior to enactment of those
settlement and consent decree provisions, it was much easier for counsel to sit down,
discuss problems, and fashion new relief. The solution to excessive billing—as in the
area of “frivolous” lawsuits—is strong judicial oversight. In our experience, federal
judges have no difficulty slashing excessive claims for attorney’s fees. In fact, most of
our fees in institutional litigation were negotiated, with defendants finding our claims
quite reasonable.

PLRA’s backers sometimes refer to overcrowding litigation and cite a

Philadelphia Youth Study Center (secure juvenile detention center) tragedy from the late



215

1980s to support their argument that federal court oversight caused a fatality. There was a
tragedy at that time. As I'recall, a 12-year-old boy who was moved from the Youth
Study Center to a community program, fled, stole a car, and while driving got into a fatal
auto accident. Itis quite a stretch, however, to attribute the tragedy to the power of the
federal court to approve a settlement, or to imply that the single example was part of a
larger problem.

The settlement in that case was designed to ensure that Philadelphia detained the
highest risk arrestees. It prohibited detention of youth who were charged with minor
offenses or technical probation violations, or who were so seriously mentally ill that they
were committable under Pennsylvania’s mental health laws. It also prohibited detention
of youth who were under the age of 13.

Of course, the 12-year-old should have been better supervised—he was supposed
to be in one of hundreds of staft secure beds created to address overcrowding—but he
fled. It is unseemly to attribute a horrible outcome to the federal court settlement. Indeed
the specific policy at issue - prohibiting detention for youth aged 12 and under - is in
place in many jurisdictions around the country today. The incident did not happen
because of the court’s authority over settlement agreements, but because even correct
decisions sometimes turn out badly. That can happen when a risk-management plan
carefully devised by all stakeholders doesn’t work for a particular youth. Such failures
can happen at every stage of every system in which people make decisions that involve
risk. (I would add that, although it was never part of the settlement, prosecutors in
Philadelphia are routinely involved in every step down hearing to decide detained youths’
level of risk and whether an alternative to the Youth Study Center can safely manage the
risk.) In the world of corrections, decisions about who to place in secure detention - and
the risks that ensue - will always be necessary, whether or not there is a PRLA.

At the end of the day, there are times when federal court oversight is necessary to
ensure that children aren’t brutalized. In juvenile detention facilities, populations can rise
or fall rapidly, depending on whether there are delays in bringing cases to trial, or a
shortage of beds for sentenced youth (so that they have to wait in detention awaiting an
opening), or a shortage of judges. The reasons are many. Several times in the early

1990s, the Youth Study Center population went to 200 percent of capacity. When we as
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plaintiffs’ counsel were unable to negotiate relief with the city, so that youths wouldn’t
have to sleep on floors, and so youth and institution staff could be safe, we would return
to federal court. If the PLRA had applied to our work at that time, we would have had to
bring an entirely new federal law suit every time that happened. Youths would be left in
brutal conditions while lawyers spent the next couple of years relitigating constitutional
issues. In the pre-PLRA world in which we operated, we could return to court, get quick
relief, work with the city and its courts to solve the problem. In short, we could save
kids, protect staff, and save dollars.

The PLRA permits institutionalized child abuse, without advancing public policy
or public safety. As we noted in our earlier testimony, applying the PLRA to juveniles
serves neither the goals of the Act nor the welfare of our country’s children for a number
of reasons: (1) children’s conditions cases are extremely rare, regardless of the PLRA; (2)
federal court procedures and judicial oversight protect the courts from frivolous litigation
by incarcerated youth without the need for including them in the PLRA; (3) the unique
characteristics of incarcerated youth mean that many of the PLRA’s provisions serve as a
complete bar to court; (4) the PLRA undermines the rehabilitation at the core of the
juvenile justice system; and (5) applying the PLRA to children reduces public safety.

We urge you, once again, to protect vulnerable children, and remove them from
the Act.
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H.R. 4109
Proposed Amendments to the Prison Litigation Reform Act

1. INTRODUCTION

H.R. 4109 proposes substantial amendments to the Prison Litigation Reform Act
(PLRA), Pub. L. No. 104-134. (The status of this bill is discussed later in Section ITT,
p.5.) The PLRA was passed in 1996 to address concerns about prisoner litigation. The
PLRA provisions amended and supplemented various titles of the United States Code. Its
provisions address two major categories of prison litigation: (1) institutional class action
litigation; and (2) pro se lawsuits filed by prisoners. The amendments proposed by H.R.
4109 would substantially amend the PLRA provisions for both categories.

II. THE PRISON LITIGATION REFORM ACT

In the 1990s, the National Association of Attorneys General (NAAG) and the
National District Attorneys Association (NDAA) strongly urged Congress to address
substantial problems with prison litigation. NAAG estimated that frivolous inmate
lawsuits cost more than $80 million each year. Taxpayers footed the hefty bill for
corrections lawyers (to defend these lawsuits), prison staff (to gather information to
respond to the suits and transport the offenders to the courthouse), court clerks (to
process mountains of legal filings) and judges (to rule on the claims). At the same time,
the NDAA was especially concerned about Federal court injunctions and consent decrees
that were requiring the release of inmates or consuming substantial criminal justice
TesSources.

Based on these concerns, Congress passed the PLRA in 1996 with strong
bipartisan support and the support of the Clinton Administration.! The PLRA was later
amended in 1997.> Together, these two laws form what is known as the PLRA.

! The PLRA began as various bills in the House and Senate. [n the House, the provisions
regulating prospective relief in prison conditions litigation first appeared in H.R. 554, 104
Cong. (1995), which was introduced by Congressman Canady on January 18, 1995, and
referred to the Subcommittee on Crime of the House Judiciary Committee. The
Chairman of the Subcommittee on Crime of the House Judiciary Committee,
Congressman McCollum, then included them as Title 111 of H.R. 667, 104 Cong. (1995)
(Title 111}, a broader bill on various aspects of incarceration that he introduced on January
25, 1995. The House Committee on the Judiciary marked up H.R. 667 a week later and
sent it to the floor with an accompanying report, House Report No. 104-21 on H.R. 667,
104 Cong., 1st Sess. (Feb. 6, 1995) (Violent Criminal Incarceration Act of 1995, Title TIT)
(hereinafter "House Report 21"), which contains important commentary on the provisions
that ultimately became Section 802 of PLRA. The House passed H.R. 667 on February
10, 1995, and sent it to the Senate.

In the Senate, S. 400, 104 Cong. (1995) introduced by Senator Hutchison on February 14,
1995, contains the same early version of the PLRA provisions on prospective relief as
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H.R. 554 and H.R. 667. On July 27, 1995, shortly before the August recess, the Senate
held a hearing on various proposals relating to prison reform, including S. 400 and H.R.
667, chaired by Judiciary Committee Chairman Hatch and Senator Abraham. On
September 26, 1995, Senator Abraham introduced S. 1275, 104 Cong. (1995), co-
sponsored by Senators Hatch, Specter, Kyl, and Hutchison. The core provisions are
found in Section 2, which significantly modified prior versions of the prospective relief
provisions. The following day, Majority Leader Dole introduced S. 1279, 104 Cong.
(1995), cosponsored by Senator Hatch, Senator Abraham, the other Senate cosponsors of
S. 1275, and additional Senators, including Senator Gramm, the Chairman of the
Commerce-Justice-State Appropriations Subcommittee. S. 1279, 104 Cong. (1995) was a
broader bill on incarceration (more similar in scope to H.R. 667). Section 2 of S. 1279
consisted of the prospective relief provisions contained in S. 1275, with a few additional
modifications. On September 29, 1995, on the Senate floor, Senator Hatch then added
the text of S. 1279 as an amendment to H.R. 2076, 104 Cong. (1995} the annual
Commerce-Justice State appropriations bill, which had been reported to the floor by
Senator Gramm's Subcommittee. See Cong. Rec. S14,756-14,759 (daily ed. Sept. 29,
1995). The Senate passed H.R. 2076 that same day and requested a conference with the
House. The conference reported an agreed-upon version of the bill that retained the
PLRA provisions added by the Senate with a few changes not relevant to this case. See
H.R. Conf. Rep. No. 104-378, 104th Cong., 1st Sess. (Dec 1, 1995) at pp. 166-67
(discussing purposes of the PLRA). Both Houses of Congress approved the conference
version of the bill, but the President vetoed it (with no reference to the PLRA provisions).
See Veto Message, Cong. Rec. H15,166-15,167 (daily ed. Dec. 19, 1995). A later
version of the Commerce-Justice-State appropriations bill, still containing the same
PLRA provisions, was then included in a final omnibus appropriations bill negotiated
with the White House that ultimately became law. See H.R. 104-537 (Conf. Rep. To
Accompany HR 3019) 104th Cong., 2d Sess., pp. 69 et seq. (April 25, 1996); Cong. Rec.
HR 1895-1898 (daily ed. March 7, 1996). House Report 104-537 provides that the
controlling portions of HR. No. 104-378 "remain controlling and are incorporated herein
by reference.”

? Following the enactment of the PLRA, Congress became aware of some problems with
courts refusing to issue timely rulings on termination motions and attempts to expand the
powers of judges to continue old consent decrees for long periods of time even where
there were no current constitutional violations. The Senate Judiciary Committee was
especially concerned about positions taken by the Department of Justice in legal filings
and took the unusual step of holding a hearing to examine PLRA implementation
problems and possible solutions. See Implementation of the Prison Litigation Reform
Act: Hearings before the Senate and House Commuttees, 104 Cong. (1996). The 104th
Congress adjourned sine die the following week, so no further legislative action was
taken at that time. On the first day of the next session, Senator Hatch introduced S. 3, the
Omnibus Crime Control Act of 1997. Title IX of this legislation was designed to clarify
various provisions of the PLRA relating to the termination standard. Section 902(3)
proposed two amendments to the automatic stay language. Congress took no action on S.
3 itself. However, Members in both houses on the Judiciary and Appropriations
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Meritless Inmate Lawsnits. In response to concerns from state and local
governments, the PLRA fashioned new rules to discourage inmates from filing lawsuits
that were frivolous or unlikely to succeed. It imposed a partial filing fee system, which
required inmates to pay full filing fees (usually through an installment plan); granted
Federal judges greater discretion to dismiss lawsuits early in the litigation process; and
established a "three-strikes" provision that barred multiple meritless filings. The PLRA,
however, carefully protected legitimate claims and preserved the full power of the
Federal courts to remedy constitutional violations. Since its passage in 1996, the PLRA
has substantially reduced the number of meritless inmate lawsuits.

Institutional Litigation and Consent Decrees. The PLRA also addressed
substantial complaints from state and local officials about the problem of never-ending
consent decrees---court orders issued upon the consent of both parties---that unreasonably
hampered correctional managers. In the 1970s and 1980s, many prison systems entered
consent decrees believing that they would help improve prison conditions. These court
agreements often settled difficult and potentially embarrassing lawsuits at seemingly
minimal financial costs. Consent decrees also gave prison administrators leverage in the
inevitable budget battles with other government agencies.”

Prison managers ultimately found that consent decrees impaired their ability to
manage prisons. Consent decree provisions that seemed wise years earlier soon became
outdated and counterproductive. Despite this, consent decrees were very difficult to
change. Prison managers no longer could re-evaluate and revise policies when the old
ones didn't work or when new information became available. Staff was disempowered,
and their ingenuity and initiative were stifled. Courts, lawyers, and court-appointed
special masters often had greater control than prison managers. Congress heard from

Committees obtained the inclusion of a modified version of the language of §902(3) of S.
3in H.R. 2267, the FY 1998 Commerce-State-Justice Appropriations Conference Report.
See Act of Nov. 26, 1997, Pub.L. No. 105-119, Title T, § 123(b), 111 Stat. 2471.

* For example, prison administrators could resist budget cuts because they might suffer
large fines for any variety of consent decree violations. But many later learned that such
agreements could be incompatible with government fiscal restraint efforts. When, for
example, Philadelphia faced bankruptey, City officials began prioritizing social work
services, in the event that future layoffs became necessary. They prioritized prison social
workers ahead of every other need---including the homeless, abused and neglected
children, crime victims, and AIDS patients---simply because a consent decree mandated
staffing levels. Later, a court fined Philadelphia $400,000 for violating that consent
decree because social workers failed to respond to inmate requests within 72 hours.
Mayor Edward Rendell’s chief of staff publicly criticized the fine levied against the
financially distressed city as being equivalent to "realigning the deck chairs” on the
sinking Titanic.
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numerous witnesses who complained about the adverse effects of these longstanding
injunctions.*

Prison administrators found it virtually impossible to end these counter-
productive decrees. The standards for decree modification and termination granted great
discretion to Federal judges to retain jurisdiction, sometimes for decades.” Prison
officials were required to demonstrate that the goals of the consent decree had been
achieved. Many administrators became embroiled in difficult and costly litigation just to
change minor provisions of consent decrees.

Prisoner Release Orders. A number of jurisdictions were especially concerned
about Federal court orders requiring the release of prisoners due to overcrowding or
otherwise unsafe conditions. Congress was especially concerned about Federal
injunctions that released prisoners or otherwise adversely affected public safety. For
example, Congress specifically considered the Philadelphia prison cap case when it
established the new limits on prisoner release orders.®

* See Prison Reform: Enhancing the Effectiveness of Incarceration: Hearings on S. 3, S.
38, S. 400, S. 866 & H.R. 667 Before the Committee on the Judiciary, United States
Senate, 104th Cong. 1st Sess. (1995) at pp. 26-32 (testimony of William P. Barr, former
Attorney General, United States Department of Justice); pp. 32-37 (testimony of Paul T.
Cappuccio, former Associate Deputy Attorney General, United States Department of
Justice); pp. 106-115 (testimony of O. Lane Cotter, Executive Director of the Department
of Corrections for the State of Utah); pp. 37-45 (testimony of John J. Dilulio, Professor of
Politics and Public Affairs, Princeton University); pp. 45-51(testimony of Lynne
Abraham, District Attorney of Philadelphia); pp. 54-60 (testimony of Michael Gadola,
Director, Office of Regulatory Reform, State of Michigan). See also pp. 51-52
(Resolution of December 3, 1994, National District Attorneys Association).

* At the time the PLRA was passed, thirty-nine state prison systems operated under some
Federal court order or injunction. See Overhauling the Nation's Prisons: Hearings Before
the Senate Judiciary Committee, 104 Cong. (1995) (statement of John J. Dilulio,
Professor of Politics and Public Affairs at Princeton). Some of these orders had far-
reaching operational and financial implications. Texas prisons, for example, could not
exceed 95% of their design capacity. See Ruiz v. Estelle, 161 F.3d 814, 825-27 (5th Cir.
1998) (describing prison capacity limits contained in consent decrees that have the effect
of requiring Texas to build more prisons); Alberti v. Klevenhagen, 46 F.3d 1347, 1352
(5th Cir. 1995) ("After years of litigation, in 1983, the State entered into a stipulation,
requiring it to limit its prison population to ninety-five percent of capacity.”) Given that
Texas's prototypical prisons cost $46 million each to construct, the 95% population cap
had huge financial implications.

¢ Congress cited to the Philadelphia prison cap case when it passed the prisoner release
order provisions of the PLRA. While the litigation lasted for almost 20 years, the
following description details the key concerns Congress considered.
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III.  STATUS OF H.R. 4109

Representative Robert C. “Bobby” Scott introduced H.R. 4109 (*The Prison
Abuse Remedies Act of 20077) on November 7, 2007. The Chairman of the House
Judiciary, John Conyers, cosponsored the bill. The next day, the Crime, Terrorism and
Homeland Security Subcommittee, House Judiciary Committee, held a hearing titled
“Review of the Prison Litigation Reform Act: A Decade of Reform or an Increase in
Prison Abuses?”’ On December 12,2007, H.R. 4109 was referred to the Crime,
Terrorism and Homeland Security Subcommittee. Originally, the Subcommittee planned
to hold hearings on the bill on February 12, 2008, but the hearing was cancelled as staff

In the 1980s, Philadelphia’s mayor agreed to a consent decree to settle a class action
lawsuit without a trial. He agreed to reduce the prison population by releasing “non-
violent” offenders. Tnstead of individualized bail review, with Philadelphia judges
considering a criminal defendant’s dangerousness to others or his risk of flight, the
Federal consent decree required a "charge-based" system of prison admissions. Suspects
charged with so-called "non-violent" crimes---including stalking, car jacking, robbery
with a baseball bat, burglary, drug dealing, vehicular homicide, manslaughter, terroristic
threats, and gun charges---were not subject to pretrial detention.

Following the implementation of prisoner releases under the Federal court order, the
number of fugitives in Philadelphia nearly tripled; outstanding bench warrants
skyrocketed from 18,000 to 50,000. In one 18-month period (from January 1993 to June
1994), Philadelphia rearrested for new crimes 9,732 defendants released by the Federal
court order. These crimes included 79 murders, 959 robberies, 2215 drug dealing cases,
701 burglaries, 2,748 thefts, 90 rapes, 14 kidnappings, 1,113 assaults, 264 gun crimes,
and 127 drunk driving cases. When the new mayor (Edward Rendell) took office, he
immediately attempted to terminate the consent decree. He was unable to do so until the
PLRA established procedures for terminating old consent decrees. See Prison Reform:
Enhancing the Effectiveness of Incarceration: Hearings on S. 3, S. 38, S. 400, S. 866 &
H.R. 667 Before the Committee on the Judiciary, United States Senate, 104th Cong. 1st
Sess. (1995) at pp. 45-51(testimony of Lynne Abraham, District Attorney of
Philadelphia); see also Ross Sandler & David Schoenbrod, Democracy by Decree 183-
192 (2003); Sarah B. Vandenbraak, Bail Humbug! Why Criminals Would Rather Be In
Philadelphia, Policy Review 73 (Summer 1995) (detailed description of the impact of the
Federal court injunctions).

7 The written testimony from this hearing can be found at
http://www.savecoalition.org/latestdev.html. Many of the provisions found in H.R. 4109
are based on a resolution passed by the American Bar Association. The resolution is
attached to the testimony of Margo Schlanger who testified on behalf of the ABA.
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sought more time to work out possible compromise language. However, the bill cannot
be marked-up or voted out of the Committee until there has been a public hearing ®

TV. H.R. 4109: SECTION-BY-SECTION ANALYSIS
SEC. 1. Title

e Self-explanatory.
SEC. 2. (Physical Injury)

e Summary: This section would seek to eliminate two provisions relating to the
“physical injury” requirement. First, subsection (b) would amend the Federal
Tort Claims Act (28 U.S.C. § 1346(b)) to remove the current limits on claims
for emotional or mental injuries by federal prisoners. In addition, subsection
(a) would eliminate the PLRA provision that extended the Federal Tort
Claims Act limitation to all prisoner lawsuits. (28 U.S.C. §1346, as it would
be amended by H.R. 4109(2), is set forth in the attached appendix.)

e Analysis: The Federal Tort Claims Act has long had a limitation on prisoner
claims for emotional or mental injuries. The proposed amendments in Section
2 would eliminate this Federal Tort Claims provision” and matching PLRA
provision for all prisoner lawsuits.!® These provisions were designed to
shield prison officials from insubstantial claims. Courts, for the most part,
have interpreted these provisions simply to bar de minimus claims. Prisoner

% The November 8, 2007 hearing related to the underlying substantive issues and was not
a hearing on H.R. 4109. Up-to-date information on the status of H.R. 4109 can be found
at http://thomas.loc.gov/cgi-bin/query/z?¢110:H.R.4109.

?H.R. 4109 (2) (b) would amend the Federal Tort Claims Act, 28 U.S.C. § 1346, by
striking subsection (b)(2), which contains the following:
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advocates have argued, however, that the provisions would bar claims for
sexual assaults and religious/First Amendment claims.

Despite prisoner advocates’ claims, Federal appellate courts consistently hold
that forcible sexual assaults include a “physical injury” and are not barred
under this section.!’ Despite this clear weight of authority, some unpublished
district court opinions have found such claims to be barred by the physical
injury requirement. 2

SEC. 3 (Administrative Remedies)

e Summary: Section 3 would eliminate the current PLRA requirement that a
prisoner exhaust available administrative remedies before filing suit in Federal
court. Section 3 would instead allow prisoners to file Federal lawsuits first, then
stay the action to pursue administrative remedies.

e Analysis:

o Current law: The current PLRA provision, found in the Civil Rights for
Institutionalized Persons Act (CRTPA) at 42 U.S.C. § 1997¢, requires inmates
to file administrative grievances before filing a Federal lawsuit. This
provision was enacted in 1996 because Congress believed that the prior
CRIPA exhaustion provisions were ineffectual.

The exhaustion requirement is strongly supported by corrections officials and
government lawyers who defend prisoner lawsuits. By strengthening the
grievance requirement, prison managers are more likely to be promptly alerted
to problems arising in the prison, able to take immediate action to prevent

I See. e.g., Liner v. Goord, 196 F.3d 132, 135 (2d. Cir 1999) (alleged sexual assault not
barred by physical injury requirement of 1997¢(e)); Styles v. McGinnis, 28 Fed. Appx.
362 (6th Cir. 2001) (claim arising out of an allegedly involuntary rectal exam was not
barred by 1997¢(e)); Williams v. Prudden, 67 Fed. Appx. 976 (8th Cir. 2003) (civil
rights complaint based on alleged sexual assault of female prisoner by corrections officer
not barred by 1997¢(e)); see also, Kemner v. Hemphill, 199 F. Supp. 2d 1264 (N.D. Fla
2002) (complaint alleging two-hour sexual assault by another prisoner not barred by
1997¢(e)).

"2 Compare Smith v. Shady, No. 3:CV-05-2663, 2006 U.S. Dist. LEXIS 24754, *5-6,
2006 WL 314514 at *2 (M.D. Pa. Feb. 9, 2006) (holding that allegation that female
officer grabbed the prisoner’s penis and held it in her hand was de minimus under §
1997¢(e)) with Hancock v. Payne, Civil Action No. 1:03¢v671, 2006 U.S. LEXIS 1648,
2006 WL 21751 (S.D. Miss. Jan. 4, 2006) (at summary judgment stage, where prisoners
failed to support complaint allegations that raised claims of consensual conduct and
sexual assaults, court found that plaintiffs had failed to adequately demonstrate a genuine
issue of material fact as to a physical injury).
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similar harms to other inmates, and able to mitigate harms to the inmate who
raised the issue in the grievance. This provision was also designed to promote
dispute resolution without the need for a Federal lawsuit.

With this exhaustion requirement, Congress also struck a balance between the
need to encourage prompt notice to prison officials and the inmate’s ability to
file meritorious claims. For example, where administrative grievances are not
“available™ to the individual inmate, there is no exhaustion requirement. (The
Federal courts have mterpreted this “availability” requirement very favorably
for inmates.}'> Additionally, inmates who do not comply with exhaustion
requirements are still permitted to file state court actions.

o Proposed Amendment: Under the proposed amendment, an inmate would
not need to exhaust grievances before filing in Federal court. Rather, the
inmate could first file the complaint, and then the civil action could be stayed
for up to 90 days in order to allow the prisoner to pursue administrative
grievances. However, there would be no stay if the prisoner was “in danger of
immediate harm.”'*

' See detailed analysis and cases cited in John Boston, The Legal Aid Society,
Prisoners’ Rights Project, The Prison Litigation Reform Act 108-125 (February 27, 2000),
available at http://www law.vale.edu/documents/pdf/Boston PLRA Treatise.pdf
(extensive analysis and case citations relating to whether remedies are “available” under
the PLRA).

" Specifically, Section 3 would amend 42 U.S.C. § 1997¢ as follows:

42 U.S.C. § 1997e. Suits by prisoners

(a) Administrative Remedies-

(1) PRESENTATION- No claim with respect to prison conditions under
section 1979 of the Revised statutes (42 U.S.C. 1983), or any other Federal law
by a prisoner confined in any jail, prison, or other correctional facility shall be
adjudicated except under section 1915A(b) of'title 28, United States Code, until
the claim has been presented for consideration to ofticials of the facility in which
the claim arose. Such presentation satisfies the requirement of this paragraph if it
provides prison officials of the facility in which the claim arose with reasonable
notice of the prisoner's claim. and if it occurs within the generally applicable
limitations period for filing suit.
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o Positions On the Proposed Amendment:

* Proponents: The proponents of this amendment have argued that (1)
the current exhaustion provision is too restrictive; (2) it prevents
meritorious lawsuits when prisoners are effectively precluded from
filing administrative grievances through threats of retaliation; and (3)
prisoners face great difficulty in navigating complex grievance
procedures with short time limits.

= Opponents; Correctional managers believe that the proposed
amendment would effectively eliminate the prison management
benefits of prompt inmate grievances (dispute resolution, prevention of
future harms, and mitigation of harms). In other words, the proposed
amendments would encourage prisoners to complain first to the
Federal courts before they make any attempt to alert prison managers
to the purported problems or attempt to resolve the matter promptly
without litigation. Opponents of this amendment also cite to (1)
opinions that hold that where grievances are not “available” to a
prisoner because of the actions of correctional officials, the PLRA
limit does not apply; ** (2) grievance procedures that contain explicit
provisions barring staff from retaliation; (3) the independent

(2) STAY- If a ¢claim included in a complaint has not been presented as
required by paragraph (1). and the court does not dismiss the claim under section
1915A(b) of title 28, United States Code, the court shall stay the action for a
period not to exceed 90 days and shall direct prison officials to consider the
relevant claim or claims through such administrative process as they deem
appropriate. However, the court shall not stay the action if the court determines
that the prisoner is in danger of immediate harm.

(3) PROCEEDING- Upon the expiration of the stay under paragraph (2).
the court shall proceed with the action except to the extent the court is notified by
the parties that it has been resolved.

15 See, e.g., Hemphill v. New York, 380 F.3d 680 (2d Cir. 2004) (threat of criminal
charges made grievances unavailable); Brown v. Croak, 312 F.3d 109, 112-13 (3d. Cir.
2002) (holding that grievance system was “unavailable” to prisoner if (as alleged)
security officials told the plaintiff to wait for the completion of the investigation before
grieving, and then never informed him of its completion); Dole v. Chandler, 438 F.3d
804 (7" Cir. 2006) (holding that “[p]rison officials may not take unfair advantage of the
exhaustion requirement” and that “ remedy becomes "unavailable" if prison employees
do not respond to a properly filed grievance or otherwise use affirmative misconduct to
prevent a prisoner from exhausting”); Miller v. Norris, 247 F.3d 736, 740 (8" Cir. 2001)
(“We believe that a remedy that prison officials prevent a prisoner from ‘utiliz[ing]” is
not an ‘available’ remedy under § 1997¢(a)...”); Miller v. Tanner, 196 F.3d 1190 (11"
Cir. 1999) (holding that grievance decisions that stated it was non-appealable need not be
appealed).

10
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“retaliation” claims that arise for such retaliator conduct;'® and (4) the
prisoner’s right to pursue claims in state courts even when they have
not complied with the grievance requirement.

SEC. 4. (Juveniles)

¢ Summary: The amendments in Section 4 would eliminate the following for persons
under the age of 18: (1) limits on injunction orders and consent decrees (including
release orders); (2) in forma pauperis filings; (3) the requirement to exhaust
administrative grievances; (4) judicial screening of complaints, (5) video-
conferencing technology for hearings, and (6) attorney fee limits. Most of these
issues are the subject of other proposed amendments in HR 4109. Section 4 contains
separate amendments that would completely exclude persons under the age of 18.

e Analysis:
o Section 4(a): Section 4(a) proposes to amend definitional provisions to
remove persons under the age of 18 from the PLRA limits on injunctions and
consent decrees.!” Currently, 18 U.S.C. § 3626 contains very specific

1 Prisoners can file civil rights actions commonly known as “retaliation claims” when
they are subject to retaliation for the filing of an administrative grievance. The basic law
on retaliation is found in the Supreme Court's decision in Mount Healthy City Bd. of
Education v. Doyle, 429 U.S. 274, 287 (1977) (discussing general elements of a
retaliation claim---protected conduct by plaintiff, adverse action by defendant, and
causation). The Federal courts have repeatedly held that the filing of a grievance is
conduct the First Amendment protects and that retaliation against an inmate for filing a
grievance is a clear basis for a separate civil rights action. See. e.g., Mitchell v. Horn, 318
F.3d 523 (3d. Cir. 2003) (allegation that false disciplinary charges were filed to retaliate
for the filing of complaints against the officer states a First Amendment claim); Siggers-
El v. Barlow, 412 F.3d 693 (6th Cir. 2005) (retaliation claim sustained where prisoner
alleged he was punished for filing a complaint).

" These definitional provisions are found in 18 U.S.C. § 3626 and would be amended as
follows:

(g) Definitions. As used in this section--
EE S 3

(3) the term "prisoner” means any person subject to incarceration, detention, or
admission to any facility who is accused of, convicted of, sentenced for, ef
adiudicated-delinquentfor; violations of criminal law or the terms and conditions
of parole, probation, pretrial release, or diversionary program;

(4) the term "prisoner release order” includes any order, including a temporary
restraining order or preliminary injunctive relief, that has the purpose or effect of
reducing or limiting the prison population, or that directs the release from or
nonadmission of prisoners to a prison;

(5) the term "prison" means any Federal, State, or local facility that incarcerates

11



228

provisions relating to prisoner release orders (they can be entered only by a
three-judge panel as a last-resort remedy following a finding of a
constitutional violation for overcrowding). The amendment proposed by
Section 4(a) would remove persons under the age of 18 from these provisions.
Thus, there would be no statutory limits on Federal release orders for persons
under the age of 18 who were convicted as adults for the crime of murder.
(Additional limits on this section are proposed in Section 6 of HR 4109 and
will be discussed later.)

Eliminating juveniles from the PLRA prisoner release limits is expected to be
controversial among those who want limitations on injunctions, consent
decrees, and release orders in institutional lawsuits involving facilities for
juvenile delinquents and juvenile convicted on adult criminal charges. Given
the serious crime issues involving persons under the age of 18, opponents will
likely raise concerns about returning to a time when civil rights injunctions
and consent decrees required the release of juvenile offenders.

In Philadelphia, for example, there was a 1978 consent decree limiting the
capacity of the City’s only secure juvenile detention facility. By 1990, that
consent decree had been amended three times and contained provisions
identical to the prisoner release orders described supra at p.4. See Santiago v.
City of Philadelphia, CA No. 74-2587, 1990 U.S. Dist. LEXIS 4308 (E.D. Pa.
April 4, 1990). Under this decree involving the Youth Study Center,
Philadelphia was barred from holding certain juveniles in secure detention, no
matter how many crimes they committed or how many times they had escaped
from non-secure community placements. One juvenile, for example, was
repeatedly released under this consent decree despite numerous arrests for car
thefts and escapes from non-secure detention facilities. He was held in secure
detention only after he stole another car, fled from police, and crashed. He
killed a widower with 9 children and a young girl, and made her sister a
paraplegic.'®

o Section 4(b): This subsection would amend CRIPA (Civil Rights of
Institutionalized Persons Act) to remove persons under the age of 18 from the
provisions contained in 42 U.S.C. § 1997e. These provisions relate to the

or detains prisoners juvenites-oradults-necused-of convicted-ofsentenced-foror

g
B

>

(h) Exclusion of Child Prisoners—This section does not apply with respect to a
prisoners who has not attained the age of 18 years.

18 See Boy in Fatal Joyride Had 13 Prior Arrests/Walked Away from City Detention
Fuacilities, Philadelphia Daily News, October 26, 1988, p. 4.

12
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exhaustion of administrative grievances, the judicial screening provisions, the
use of video-conferencing for hearings, and attorneys fees. This exclusion of
persons under the age of 18 would be accomplished by amending the current
definition of “prisoner” in 1997e(h)'® and by adding a new exclusion
subsection (i).” (These amendments, and the other proposed amendments to
42 U.S.C. § 1997¢, are in the attached appendix.) Again, the proposed
provisions would apply to persons under the age of 18 who have been tried
and convicted for adult charges.

Proponents of the amendments, while seeking amendments to the overall
exhaustion provisions, are focusing on whether it is fair to require juveniles to
exhaust complex administrative grievances. They have argued that because
juveniles lack the capacity to contract, it seems unreasonable to expect them
to file written documents that can limit their future legal options. The focus
seems to be on sexual assault cases. Notably, many states have been
expanding the legal rights for juvenile sexual assault victims through changes
to statutes of limitations (criminal and civil) and have imposed additional
reporting requirements for when persons in positions of trust suspect abuse.

So far, however, proponents have not raised significant justifications for the
screening and video-conferencing provisions. Their arguments concerning the
attorneys fees limits have been raised as to all inmates and do not appear to
have additional specific issues particular to juveniles.

Opponents to the amendments appear more focused on the attorneys fee limits
as there have been historic concerns about whether the attorneys fee
provisions provide economic incentives for sweeping institutional litigation
that does not focus on the narrow constitutional issues. These concerns have
applied to institutional class actions involving adult and juvenile facilities.

o Section 4(c): This subsection would amend the prisoner in forma pauperis
provisions in 28 U.S.C. §§ 1915 and 1915A to remove persons under the age

1942 U.S.C. §1997¢(h) would be amended as follows:

(h) As used in this section, the term "prisoner” means any person who has
attained the age of 18 years incarcerated or detained in any facility who is
accused of, convicted of, sentenced for, eradiudicated-delinquentfor; violations
of criminal law or the terms and conditions of parole, probation, pretrial release,
or diversionary program.

% The new subsection, 42 U.S.C. §1997¢(i) would read as follows:
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of 18. The § 1915 provisions concern notice to the court concerning money in
the prisoner’s account and installment payments. The amendments to §
1915A would exclude persons under the age of 18 from dismissal of
complaints that are frivolous, malicious, or fail to state a claim.®' The
amendments in this subsection would thus prevent application of any of these
provisions to persons under the age of 18 even if they have been convicted as
adults or have been emancipated.

5. (In Forma Pauperis (“1FP”) “three-strikes” provision)

Summary: This section involves whether prisoners who have filed three or more
meritless lawsuits must pay full filing fees before filing Federal lawsuits. The
provision at issue is commonly known as the “three-strikes™ provision.

Current Law: Current [FP “installment” provisions allow prisoners to file
Federal lawsuits without paying the filing fee up front but rather to make
installment payments. This installment payment right is limited, however, by a
“three-strikes” provision. This provision does not permit the installment payment
system if a prisoner has previously filed three or more meritless lawsuits, unless
he is in imminent danger of serious bodily injury. For prisoners who have “three-
strikes” and do not meet the imminent danger requirement, they must pay the full
filing fee before filing a Federal lawsuit.

Proposed Change: Section 5 would change the current “three-strikes” provision
in two ways. First, it would limit the three-strikes to those lawsuits the prisoner
filed in the preceding 5 years. Second, it would limit the types of strikes---
repeated meritless lawsuits would not count as “strikes” unless the government
proved that they arose to the level of “frivolous” or “malicious” actions.*?

2 H R, 4109 (4)(¢) would amend the sections defining “prisoner” with the identical
language. These amendments the 28 U.S.C. § 1915(h) and 1915A(c) would be as follows:

As used 1n this section, the term "prisoner” means any person _who has attained
the age of 18 years incarcerated or detained in any facility who is accused of,
convicted of, sentenced for, eradfudicated-dehngquenttor; violations of criminal
law or the terms and conditions of parole, probation, pretrial release, or
diversionary program.

2 Specifically, H.R. 4109 (5) would amend 28 U.S.C. § 1915(g) as follows:

(g) In no event shall a prisoner bring a civil action or appeal a judgment in a civil
action or proceeding under this section if the prisoner has, on 3 or more prior
occasions within the preceding 5 years, while incarcerated or detained in any
facility, brought an action or appeal in a court of the United States that was
dismissed on the grounds that it is frivolous or malicious malictous;orfailsto
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Analysis: Caselaw is clear that prisoners do not have a constitutional right to be
excused from paying filing fees prior to filing lawsuits.” Congress thus has great
leeway in making policy choices about when IFP status should be granted to
prisoners. Congress has already limited the “three-strikes” in the following ways:
(1) they don’t bar lawsuits, they just require prisoners to pay the full fee before
they file; (2) they don’t apply to state actions; and (3) they don’t apply to claims
where the prisoner is in imminent danger of serious bodily injury.

Positions: Proponents have asserted that the “three-strikes” provisions essentially
works as a lifetime ban. They question the fairness of imposing a lifetime ban for
strikes incurred when a prisoner was very young but later stopped filing multiple
lawsuits. Proponents also question the fairness of imposing a “strike” where a
prisoner “fails to state a claim™ since the prisoner could legitimately be secking to
remedy a problem but it simply failed to meet the high standard of a constitutional
issue. Additionally, proponents have argued that the “three-strikes” exception---
for imminent danger of serious bodily injury---only applies to the inmate’s current
condition and does not allow the inmate to seek redress for significant past
injuries.

Opponents of H.R. 4109 are likely to focus on the three-strike standard rather than
the time limit issue. The proposed amendment would return to the “frivolous” or
“malicious” standard which was ineffective in reducing meritless lawsuits. They
will likely point to the need to discourage meritless lawsuits and to encourage
prisoners to be careful about the lawsuits they file. They will probably point to
the significant financial costs faced by state and local governments in responding
to meritless lawsuits.

SEC. 6. (Federal Injunctions)

Summary: This section would substantially amend 18 U.S.C. § 3626 and eliminate
the major provisions of the Prison Litigation Reform Act (PLRA). Specifically, this
section would amend the current limits on Federal court injunctions and consent
decrees in prison cases. Specifically, these amendments would:

o eliminate the provisions limiting federal court injunctions and consent decrees
to the least intrusive remedies upon consideration of any adverse impact on
public safety and the criminal justice system;

o eliminate the comity provisions that limit the circumstances when state laws
may be violated or state checks and balances circumvented;

state-a-claim-apon-whichreHef may-be-granted, unless the prisoner is under

imminent danger of serious physical injury.

3 See, e.¢., Wilson v. Yaklich, 148 F.3d 596 (i6d‘ Cir. 1998) (rejecting numerous
constitutional challenges to the PLRA in forma pauperis provisions for prisoners).
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o significantly change the circumstances under which government officials can
terminate consent decrees; and

o eliminate the automatic stay provisions applicable to government-filed
termination motions.

e Subsection Analysis:

o Section 6(1) (limits on injunctions and consent decrees). This subsection
would eliminate the PLRA provisions designed to minimize adverse effects of
Federal injunctions that aren’t necessary to remedy the constitutional
violation. Under 18 U.S.C. § 3626(a)( 1)(A)}, a Federal court must tailor the
injunction to ensure that it extends no further than necessary to correct the
constitutional violation. In making this determination, the court must
specifically consider the potential impact on the criminal justice system or
public safety. Under 18 U.S.C. § 3626(a)(1)}(B), a Federal court cannot
require state government officials to violate state law unless there is no other
way to remedy the constitutional violation. The proposed amendments in
H.R. 4109 § 6(1) would eliminate these sections in their entirety.24

Proponents’ testimony has not focused extensively on the proposed
amendments in Section 6(1). These amendments would allow the return to
the pre-PLRA landscape. Prisoners’ rights advocates presumably preferred the
ability they had to obtain longstanding injunctions and consent decrees as they
believe that such measures would ensure long-term improvements in prison
conditions. They argue that the PLRA constrains their ability to obtain good
settlements.

#§3626. Appropriate remedies with respect to prison conditions

(a) Requirements for relief.
(1) Prospective relief.

16
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Opponents to the amendments do not want to return to the pre-PLRA world of
incredibly complex injunctions and consent decrees that exceeded the
minimum of court interference necessary to fix the constitutional problem.
They assert that these types of injunctions (which would be very ditficult to
modify or terminate given the additional amendments in Section 6(3))
previously resulted in extensive court litigation over non-constitutional
issues.® Froma policy point of view, they also argue that it is difficult to
justify the burdens caused by such a system on the Federal courts, state and
local officials, and taxpayers. They can be expected to support the current
PLRA system of requiring that extra-constitutional provisions be contained in
a “private settlement agreement” enforceable through arbitration, the use of
monitors, or state courts. See 18 U.S.C. §§ 3626(c)(2).

o Subsection 6(2) (preliminary injunctions): This subsection would amend
the provisions relating to preliminary injunctions.**  Although it retains the
limits designed to prevent overly intrusive preliminary injunctions, it
eliminates provisions that allow Federal court injunctions to trump state laws
(even when those provisions are not the only way to prevent the constitutional
violation requiring the preliminary injunction). In addition, it eliminates the
90-day limit on preliminary injunctions. (Current law permits the 90-day
injunction to continue if made final. Additionally, courts will often extend the
preliminary injunction if new evidence is available.)

This 90-day PLRA provision was originally created because many
jurisdictions had preliminary injunctions remain in etfect for years without the
plaintitfs seeking a final injunction hearing. Officials saw this as problematic

¥ See legislative history to the PLRA and hearing testimony discussed supra.
% HR. 4901 §(6)(2) would amend 18 U.S.C. § 3636(2) as follows:

(2) Preliminary injunctive relief. In any civil action with respect to prison
conditions, to the extent otherwise authorized by law, the court may enter a
temporary restraining order or an order for preliminary injunctive relief.
Preliminary injunctive relief must be narrowly drawn, extend no further than
necessary to correct the harm the court finds requires preliminary relief, and be
the least intrusive means necessary to correct that harm. The court shall give
substantial weight to any adverse impact on public safety or the operation of a

criminal justice system caused by the preliminary relief and-shalrespeetthe
p*mel-pl-es—ef—eemi—rset—mﬁ—m—p&&graph—ﬁ-)él%} in tallonng any plehmmaly relief.
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because preliminary injunctions could be based on hearsay evidence and are
usually entered before full discovery.”’

Proponents of these amendments have argued that the 90-day time period is
too short to allow for a full trial in institutional litigation. They maintain that
this can result in a reoccurrence of unconstitutional conditions after the 90-day
period expires.

o Subsections 6(3), 6(4), 6(5), & 6(6) (termination of injunctions/consent
decrees): These subsections would amend the PLRA provisions relating to
the termination of injunctions. Subsection 6(3) would change the termination
standards,”® while subsection 6(4) would allow courts entering injunctions and
consent decrees to, on their own, limit the future time period when a
defendant could seek to terminate the order.”” Subsection 6(5) strikes the

%7 For example, Pennsylvania was subject to a preliminary injunction relating to
tuberculosis treatment that lasted almost 4 years. See Austin v. Pennsylvania Dep’t. of
Corrections, 876 F. Supp 1437, 1445-46 (E.D. Pa. 1995) (describing preliminary
injunction in effect from 1992). This preliminary injunction ended in 1996 after the
passage of the PLRA.

2 HR. 4901(6)(3) would amend 18 U.S.C. § 3626(b) as follows:

(b) Termination of relief.
(1) Termination of prospective relief.
(A) Tn any civil action with respect to prison conditions in which
prospective relief is ordered, such relief shall be terminable upon the
motion of any party or intervener if that party demonstrates that it has

eliminated the violation of the Federal right that gave rise to the

prospective reliet and that the violation is reasonably unlikely to recur--
(1) 2 years after the date the court granted or approved the

prospective relief;

(11} 1 year after the date the court has entered an order denying
termination of prospective relief under this paragraph; or

(iii) in the case of an order issued on or before the date of enactment
of the Prison Litigation Reform Act [enacted April 26, 1996], 2 vears after
such date of enactment.

¥ H.R. 4901(6)(4) would amend 18 U.S.C. § 3626(b)(1)(B) as follows:

(B) Nothing in this section shall prevent the parties from agreeing to terminate or
modify relief before the relief is terminated under subparagraph (A). Nothing in
this section shall prevent the court from extending any of the periods set out in
subparagraph (A). if the court finds, at the time of granting or approval of the
prospective relief. that correcting the violation will take longer that those time
periods.
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existing termination standard that would be replaced by the subsection 6(3)
amendments.” Subsection 6(6) likewise would strike a reference to the
provisions eliminated by subsection 6(4).”'

Under current law, an injunction issued to remedy a constitutional violation
can be terminated after 2 years if (1) the defendant files a termination motion,
and (2) the plaintiff fails to demonstrate that there are current constitutional
violations that require the injunction. Defendants are also entitled to
immediate termination of improperly entered injunctions based on this same
standard. The proposed amendment in 6(3) would change the termination
standard.

Proponents of these changes to the termination provisions have argued that the
PLRA time periods are too short. They assert that more time may be needed
to ensure that future constitutional violations will not occur. Additionally,
they believe that longer time periods can be essential to remedy past harms.

Opponents to H.R. 4901 believe this proposed change in standard is
problematic for a number of reasons. First, they claim that it places the
burden on the defendant to show that no current constitutional violations exist
and that they won’t occur in the future. They also argue that the Constitution
presumes that state officials should run their prisons unless a Federal court
removes this power to prevent a constitutional violation. The state’s power to
run its own prisons should not be removed when there are no existing

* LR.4901(6)(5) would amend 18 U.S.C. § 3626(b)(2)-(3) as follows:

*LHR. 4901(6)(6) would amend 18 U.S.C. § 3626(b)(4) as follows:

(4) Termination or modification of reliet. Nothing in this section shall prevent
any party or intervener from seeking modification or termination before the relief
is terminable under paragraph (1) ex{2}, to the extent that modification or
termination would otherwise be legally permissible.
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constitutional violations but prison officials can’t meet the impossible burden
proving what will happen in the future.

There are also concerns that the amendments to the termination standard
would be even more problematic in the consent decree context where (under
the HR. 4109 standards) there would be no required finding of a constitutional
violation. Thus, there could be litigation years after the fact about what
exactly “gave rise to” the consent order and whether those circumstances
arose to the level of a constitutional violation.

The amendments contained in subsection 6(4) eliminate the current
termination standards that preclude a court from terminating an injunction or
consent decree if the order remains necessary to correct a current and ongoing
violation of a Federal right. They also eliminate the requirement that the
courts tailor old injunctions to keep only those provisions that address the
Federal violation.

e Subsection 6(7) (consent decrees): The proposed amendments here would
strike the PLRA provision that specifies that consent decrees must meet the
injunction standards set forth in 28 U.S.C. § 3626(a).”

This provision, combined with other PLRA provisions, was considered
essential by PLRA supporters to limit the broad sweeping decrees that had
been entered on consent and that remained in effect for decades. At the time
of the PLRA’s passage, there were many examples of current prison
administrators burdened by long-standing, detailed consent decrees that
required them to follow costly non-constitutional mandates, abide by out-date
security practices, and engage in policies that were a threat to the public,
inmates and staff.

2 H.R. 4901(6)(7) would amend 28U.S.C. § 3626(c) as follows:

(2) Private settlement agreements.

(A) Nothing in this section shall preclude parties from entering into a private
settlement agreement that does not comply with the limitations on relief set forth
in subsection (a), if the terms of that agreement are not subject to court
enforcement other than the reinstatement of the civil proceeding that the
agreement settled.

(B) Nothing in this section shall preclude any party claiming that a private
settlement agreement has been breached from seeking in State court any remedy
available under State law.
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Proponents of the H.R. 4109(6)(7) amendments contend that the limits on
consent decrees have resulted in fewer settlements by government officials.
They also argue that the use of “private settlement agreements” have resulted
in ineffectual settlements that do not protect prisoners’ rights.

o Subsection 6(8) (automatic stay). This subsection proposes to eliminate the
automatic stay provision for termination proceedings. Under current law, if
a judge does not timely rule on a termination motion, the injunction will be
stayed after 90 days (30 days plus a 60-day extension) until the judge rules on
the motion.

This PLRA provision was originally adopted in the 1997 amendments to the
PLRA based on government concerns that courts were effectively denying
government requests to terminate injunctions by refusing to rule on the

# Section 6(8) would amend 28U.S.C. § 3626(E) as follows:

(e) Procedure for motions affecting prospective relief.

(1) Generally. The court shall promptly rule on any motion to modify or
terminate prospective relief in a civil action with respect to prison conditions.
Mandamus shall lie to remedy any failure to issue a prompt ruling on such a
motion.
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termination motion.** Without prompt decisions on termination motions, state
and local governments face huge operational and financial costs.”

Proponents of the amendments argue that the automatic stay provision
disrupts ongoing injunctions that may still be necessary to remedy or prevent
constitutional harms. They also argue that the 90-day time period is too short
given the current burden on the plaintiff to prove “current and ongoing”
constitutional violations.

SEC. 7. (Attorneys Fees)

Summary: This section would remove the current limitations on attorneys fees
for prisoners. Specifically, this would amend CRIPA (the Civil Rights of
Institutionalized Persons Act), 42 U.S.C. 1997¢, by striking the attorneys fees
provisions in subsection (d).”®

* For example, in Miller v. French, 530 U.S. 327 (2000} (upholding the constitutionality
of the PLRA’s automatic stay provision), the Federal judge had refused to take any action
on the termination motion for over 3 years. See French v. Duckworth, 178 F.3d 437, 449
(1999) (lower court decision in Miller v. French) (Easterbrook, J., dissenting from the
denial of rehearing en banc) (noting that once the district court declared the antomatic
stay unconstitutional two years ago it "has yet to take a single step” in ruling on the
PLRA termination motion and the "process that is supposed to be rapid drags on with no
end in sight”); see also Ruiz v. Estelle, 5th Cir. Order, Dec. 16, 1998 (directing district
court to enter a final order by March 1, 1998 on PLRA termination motion filed in
September 1996); Harris v. Reeves, 946 F.2d 214 (3d Cir. 1991) (noting the district
court's 2 1/2 year delay in ruling on an intervention motion challenging a prison
population cap).

%% For example, federal court injunctions in Michigan required the break up of the
Southern Michigan State Prison and the construction of new prisons. Even though
Michigan filed a PLRA termination motion on June 10, 1996, the district court blocked
implementation of the automatic stay. Although the Court of Appeals granted a
discretionary stay, Michigan faced five to ten million dollars in construction delay costs
while awaiting a final decision on its termination motion. See Implementation of the
Prison Litigation Reform Act: Hearings before the Senate and House Committees, 104
Cong. (1996) (statement of Michigan Gov. Engler).

* Specifically, H.R. 4109(7) would amend 42 U.S.C. § 1997¢ by striking (d) as follows:
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Anmalysis: Under current law, prisoners are entitled to limited attorneys fees.
These fees cap the rate at 150% of the rate for Federal court-appointed attorneys,
establish a proportionality requirement, prohibit fees for ancillary litigation, and
eliminate the catalyst theory as a basis for relief. Because the Civil Rights Act
does not contain these same limitations, prisoners’ rights attorneys want to
increase the attorneys fees available for prisoner litigation. This position is, in
part, based on the belief that prisoners should be treated like other civil rights
plaintiffs. Additionally, prisoners’ rights attorneys have argued that the PLRA fee
limits are too severe and they are preventing prisoners with legitimate
constitutional claims from obtaining representation.

Opponents to H.R. 4901 assert that removal of the PLRA attorneys fees limits is
unwarranted. They have argued that the current fees still provide a financial
incentive for focused constitutional litigation and substantial claims. Under
existing provisions, prisoners’ attorneys fees are more favorable for prisoners in
Federal prisons than for rape victims who sued their rapists or wounded veterans
who seek recovery for malpractice.”” Currently, prisoners’ rights attorneys who
prove constitutional violations are entitled to substantial fees. See Bowers v. City

%7 For a detailed description of attorneys fees awarded in other types of cases and how
they compare to the current PLRA attorney fee provisions, see Johnson v. Daley, 339
F.3d 582 (7" Cir. 2003) (en banc) (upholding the constitutionality of the PLRA attorney
fee provisions).
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of Philadelphia (E.D. Pa. No. 06-3229) (prisoners’ rights attorney awarded
$250,000 for successful preliminary injunction litigation).

SEC. 8. (Filing Fees in forma pauperis)

Summary: This section would amend the current in forma pauperis (IFP) provisions
that apply to prisoners.”® Specifically, subsection 8(1) would amend 28 U.S.C. §
1915(b)(1) to allow prisoners to pay no filing fees for their appeals, and subsection
8(2) would eliminate the payment of filing fees for complaints if they were dismissed
at initial screening as frivolous or malicious or for failing to state a claim.

Positions: Proponents of the TFP amendments argue that the current provisions
unnecessarily restrict prisoner appeals. They also contend that prisoners should not
have to pay full filing fees when the case is promptly dismissed without major
expenditures for the courts and the government defendants.

Opponents to the proposed IFP amendments assert that they would return us to the
time when prisoners could file meritless suits at no cost. The current partial filing fee
system led to a substantial reduction in meritless suits filed in the Federal courts.
While prisoners with no money whatsoever can file lawsuits under the PLRA, the
current [FP installment provisions require a prisoner with money to make some
commitment of funds before bringing a Federal lawsuit. Opponents of H.R. 4901
argue that this is precisely the same choice that every free citizen must make when he
or she decides to file a lawsuit.

SEC. 9. (Technical Amendment)

* H.R. 4901 § (8)(1) & (2) together would amend 28 U.S.C. § 1915(b)(1) as follows:

(b) (1) Notwithstanding subsection (a), if a prisoner brings a civil action es+fHes
an-appeal in forma pauperis, and the action is dismissed at initial screening
pursuant to subsection (e}(2) of this section. section 1915A of this title, or section
7(c)(1) of the Civil Rights on Institutionalized Persons Act (42 U.S.C.
1997¢(c)(1)) the prisoner shall be required to pay the full amount of a filing fee.
The court shall assess and, when funds exist, collect, as a partial payment of any
court fees required by law, an initial partial filing fee of 20 percent of the greater
of--

(A) the average monthly deposits to the prisoner's account; or

(B) the average monthly balance in the prisoner's account for the 6-month
period immediately preceding the filing of the complaint or notice of appeal.
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Summary: This is a technical amendment of the IFP provisions, 28 U.S.C. §
1915(a)(1), relating to the affidavit that must accompany an TFP petition. ™

¥ (a) (1) Subject to subsection (b), any court of the United States may authorize the
commencement, prosecution or defense of any suit, action or proceeding, civil or
criminal, or appeal therein, without prepayment of fees or security therefor, by a person
who submits an affidavit thatineladesastatement-of all-assets-such-prisonerpossesses
(including a statement of assets such person possesses) that the person is unable to pay

such fees or give security therefor. Such affidavit shall state the nature of the action,
defense or appeal and affiant’s belief that the person is entitled to redress.
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APPENDIX
L Amendments to PLRA limits (injunctions, consent decrees, and juveniles)
18 U.S.C. § 3626. Appropriate remedies with respect to prison conditions

(a) Requirements for relief.
(1) Prospective relief.

g
40

(C) Nothing in this section shall be construed to authorize the courts, in exercising
their remedial powers, to order the construction of prisons or the raising of taxes, or to
repeal or detract from otherwise applicable limitations on the remedial powers of the
courts.

(2) Preliminary injunctive relief. In any civil action with respect to prison conditions, to
the extent otherwise authorized by law, the court may enter a temporary restraining order
or an order for preliminary injunctive relief. Preliminary injunctive relief must be
narrowly drawn, extend no further than necessary to correct the harm the court finds
requires preliminary relief, and be the least intrusive means necessary to correct that
harm. The court shall give substantial weight to any adverse impact on public safety or
the operation of a criminal justice system caused by the preliminary relief and-shall
respeet-the-prineciples-of comity-set-eutinparasraph-(HB} in tailoring any preliminary

relief. S 5 s

rod
(3) Prisoner release order.
(A) In any civil action with respect to prison conditions, no court shall enter a
prisoner release order unless--
(i) a court has previously entered an order for less intrusive relief that has failed to

“H.R. 4109(6)(1) would eliminate subsections (a)(1)(A) & (B).

U H.R. 4109(6)(2) would amend subsection (a)(2).
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remedy the deprivation of the Federal right sought to be remedied through the prisoner
release order; and

(ii) the defendant has had a reasonable amount of time to comply with the previous
court orders.

(B) In any civil action in Federal court with respect to prison conditions, a prisoner
release order shall be entered only by a three-judge court in accordance with section 2284
of title 28, if the requirements of subparagraph (E) have been met.

(C) A party seeking a prisoner release order in Federal court shall file with any
request for such relief, a request for a three-judge court and materials sufficient to
demonstrate that the requirements of subparagraph (A) have been met.

(D) If the requirements under subparagraph (A) have been met, a Federal judge
before whom a civil action with respect to prison conditions is pending who believes that
a prison release order should be considered may sua sponte request the convening of a
three-judge court to determine whether a prisoner release order should be entered.

(E) The three-judge court shall enter a prisoner release order only if the court finds by
clear and convineing evidence that--

(1) crowding 15 the primary cause of the violation of a Federal right; and
(ii) no other relief will remedy the violation of the Federal right.

(F) Any State or local official including a legislator or unit of government whose
jurisdiction or function includes the appropriation of funds for the construction,
operation, or maintenance of prison facilities, or the prosecution or custody of persons
who may be released from, or not admitted to, a prison as a result of a prisoner release
order shall have standing to oppose the imposition or continuation in effect of such relief
and to seek termination of such relief, and shall have the right to intervene in any
proceeding relating to such relief.

(b) Termination of relief.
(1) Termination of prospective relief.

(A) In any civil action with respect to prison conditions in which prospective relief is
ordered, such relief shall be terminable upon the motion of any party or intervener if that
party demonstrates that it has eliminated the violation of the Federal right that %ave rise
to the prospective relief and that the violation is reasonably unlikely to recur--*

(i) 2 years after the date the court granted or approved the prospective relief;

(ii) 1 year after the date the court has entered an order denying termination of
prospective reliet under this paragraph; or

(iii) in the case of an order issued on or before the date of enactment of the Prison
Litigation Reform Act [enacted April 26, 1996], 2 years after such date of enactment.

(B) Nothing in this section shall prevent the parties from agreeing to terminate or
modify relief before the relief is terminated under subparagraph (A). Nothing in this
section shall prevent the court from extending any of the periods set out in subparagraph
(A). if the court finds. at the time of granting or approval of the prospective relief, that
correcting the violation will take longer that those time periods.”

ZH.R. 4109(6)(3).

B HR. 4109(6)(4).
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(4) Termination or modification of relief. Nothing in this section shall prevent any party
or intervener from seeking moditication or termination before the relief is terminable
under paragraph (1) e2423,* to the extent that modification or termination would
otherwise be legally permissible.

(2) Private settlement agreements.

(A) Nothing in this section shall preclude parties from entering into a private
settlement agreement that does not comply with the limitations on relief set forth in
subsection (a), if the terms of that agreement are not subject to court enforcement other
than the reinstatement of the civil proceeding that the agreement settled.

(B) Nothing in this section shall preclude any party claiming that a private settlement
agreement has been breached from seeking in State court any remedy available under
State law.

(d) State law remedies. The limitations on remedies in this section shall not apply to relief
entered by a State court based solely upon claims arising under State law.

(e) Procedure for motions affecting prospective relief.
(1) Generally. The court shall promptly rule on any motion to modify or terminate

prospective reliet in a civil action with respect to prison conditions. Mandamus shall lie

to remedy any failure to issue a prompt ruling on such a motion.

“HR.4109(6)(5).
“1d.
6 H.R. 4109(6)6).

T HR. 4109(6)(7).
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wxHx [special master provisions, (f), not amended]*# ¥

(g) Definitions. As used in this section--

(1) the term "consent decree” means any relief entered by the court that is based in
whole or in part upon the consent or acquiescence of the parties but does not include
private settlements;

(2) the term "civil action with respect to prison conditions” means any civil proceeding
arising under Federal law with respect to the conditions of confinement or the effects of
actions by government officials on the lives of persons confined in prison, but does not
include habeas corpus proceedings challenging the fact or duration of confinement in
prison;

(3) the term "prisoner” means any person subject to incarceration, detention, or
admission to any facility who is accused of, convicted of, sentenced for, er-adindicated
delinquentfor; violations of criminal law or the terms and conditions of parole, probation,
pretrial release, or diversionary program;

(4) the term "prisoner release order” includes any order, including a temporary
restraining order or preliminary injunctive relief, that has the purpose or effect of
reducing or limiting the prison population, or that directs the release from or
nonadmission of prisoners to a prison;

(5) the term "prison” means any Federal, State, or local facility that incarcerates or
detains prisoners foventes-oradulisacensed-ofconvicted-of-sentencedforor

dic - Corviolations oF crirmi i

(6) the term "private settlement agreement™ means an agreement entered into among the
parties that is not subject to judicial enforcement other than the reinstatement of the civil
proceeding that the agreement settled,

(7) the term "prospective relief" means all relief other than compensatory monetary
damages;

(8) the term "special master" means any person appointed by a Federal court pursuant

®HR. 4109(6)(8) (amending subsections (2)-(4)).
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to Rule 53 of the Federal Rules of Civil Procedure or pursuant to any inherent power of
the court to exercise the powers of a master, regardless of the title or description given by
the court; and

(9) the term "relief” means all relief in any form that may be granted or approved by the
court, and includes consent decrees but does not include private settlement agreements.

(h) Exclusion of Child Prisoners—This section does not apply with respect to a prisoners
» (]
who has not attained the age of 18 years. **

II. Amendment to CRIPA (exhaustion, attorneys fees, physical injury, and
juveniles)

42 U.S.C § 1997e. Suits by prisoners

(a) Administrative Remedies-
(1) PRESENTATION- No claim with respect to prison conditions under section

1979 of the Revised statutes (42 U.S.C. 1983). or any other Federal law, by a prisoner
confined in any jail, prison, or other correctional facility shall be adjudicated except
under section 1915A(b) of title 28. United States Code, until the claim has been presented
for consideration to officials of the facility in which the claim arose. Such presentation
satisfies the requirement of this paragraph if it provides prison officials of the tacility in
which the ¢laim arose with reasonable notice of the prisoner's claim. and if it occurs
within the generally applicable limitations period for filing suit.

(2) STAY-If a ¢laim included in a complaint has not been presented as required
by paragraph (1), and the court does not dismiss the ¢laim under section 1915A(b) of title
28. United States Code. the court shall stay the action for a period not to exceed 90 days
and shall direct prison officials to consider the relevant ¢laim or claims through such
administrative process as they deem appropriate. However. the court shall not stay the
action it the court determines that the prisoner is in danger of immediate harm.

(3) PROCEEDING- Upon the expiration of the stay under paragraph (2). the court
shall proceed with the action except to the extent the court is notified by the parties that it
has been resolved. ™

(b) Failure of State to adopt or adhere to administrative grievance procedure. The failure
of a State to adopt or adhere to an administrative grievance procedure shall not constitute

® H.R. 4109(4)(a) (amending (g)(3) and (g)(5) and adding (h)).

Y HR. 4109(3) (replacing (a)).
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the basis for an action under section 3 or 5 of this Act [42 USCS § 1997a or 1997¢].

(c) Dismissal.

(1) The court shall on its own motion or on the motion of a party dismiss any action
brought with respect to prison conditions under section 1979 of the Revised Statutes of
the United States (42 U.S.C. 1983), or any other Federal law, by a prisoner confined in
any jail, prison, or other correctional facility if the court is satisfied that the action is
frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks
monetary relief from a defendant who 1s immune from such relief.

(2) In the event that a claim is, on its face, frivolous, malicious, fails to state a claim
upon which relief can be granted, or seeks monetary relief from a defendant who is
immune from such relief, the court may dismiss the underlying claim without first
requiring the exhaustion of administrative remedies.

SUH R, 4109(7).

2 HR. 4109(2)(a).
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(f) Hearings.

(1) To the extent practicable, in any action brought with respect to prison conditions in
Federal court pursuant to section 1979 of the Revised Statutes of the United States (42
U.S.C. 1983), or any other Federal law, by a prisoner confined in any jail, prison, or other
correctional facility, pretrial proceedings in which the prisoner's participation is required
or permitted shall be conducted by telephone, video conference, or other
telecommunications technology without removing the prisoner from the facility in which
the prisoner is confined.

(2) Subject to the agreement of the ofticial of the Federal, State, or local unit of
government with custody over the prisoner, hearings may be conducted at the facility in
which the prisoner is confined. To the extent practicable, the court shall allow counsel to
participate by telephone, video conference, or other communications technology in any
hearing held at the facility.

(g) Waiver of reply.

(1) Any defendant may waive the right to reply to any action brought by a prisoner
confined in any jail, prison, or other correctional facility under section 1979 of the
Revised Statutes of the United States (42 U.S.C. 1983) or any other Federal law.
Notwithstanding any other law or rule of procedure, such waiver shall not constitute an
admission of the allegations contained in the complaint. No relief shall be granted to the
plaintiff unless a reply has been filed.

(2) The court may require any defendant to reply to a complaint brought under this
section if it finds that the plaintiff has a reasonable opportunity to prevail on the merits.

(h) "Prisoner" defined. As used in this section, the term "prisoner" means any person
incarcerated or detained in any facility who is accused of, convicted of, sentenced for, e

adjudicated-delinquentfor; violations of criminal law or the terms and conditions of

parole, probation, pretrial release, or diversionary program.

(1) Exclusion of Child Prisoners—This se;c;tion does not apply with respect to a prisoner
who has not attained the age of 18 years.™

II1. Amendments to [FP Provisions (partial filing fees, screening, and juveniles)
28 U.S.C. § 1915. Proceedings in forma pauperis

(a) (1) Subject to subsection (b), any court of the United States may authorize the
commencement, prosecution or defense of any suit, action or proceeding, civil or
criminal, or appeal therein, without prepayment of fees or security therefor, by a person

who submits an affidavit thatineludesastatement-of all-assets-sach-prisoner possesses

53 H.R. 4109(4)(6) (amending (h) and adding (i)).
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(including a statement of assests such person possesses)™ that the person is unable to pay
such fees or give security therefor. Such affidavit shall state the nature of the action,
defense or appeal and affiant's belief that the person is entitled to redress.

(2) A prisoner seeking to bring a civil action or appeal a judgment in a civil action or
proceeding without prepayment of fees or security theretor, in addition to filing the
affidavit filed under paragraph (1), shall submit a certified copy of the trust fund account
statement (or institutional equivalent) for the prisoner for the 6-month period
immediately preceding the filing of the complaint or notice of appeal, obtained from the
appropriate official of each prison at which the prisoner is or was confined.

(3) An appeal may not be taken in forma pauperis if the trial court certifies in writing
that it is not taken in good faith.

(b) (1) Notwithstanding subsection (a), if a prisoner brings a civil action erfles-anappeat
in forma pauperis, and the action 1s dismissed at initial screening pursuant to subsection
(e)(2) of this section. section 1915A of this title, or section 7(¢)(1) of the Civil Rights on
Institutionalized Perions Act (42 U.S.C. 1997e(c)(1))™ the prisoner shall be required to
pay the full amount of a filing fee. The court shall assess and, when funds exist, collect,
as a partial payment of any court fees required by law, an initial partial filing fee of 20
percent of the greater of--

(A) the average monthly deposits to the prisoner's account; or

(B) the average monthly balance in the prisoner's account for the 6-month period
immediately preceding the filing of the complaint or notice of appeal.

(2) After payment of the initial partial filing fee, the prisoner shall be required to make
monthly payments of 20 percent of the preceding month's income credited to the
prisoner's account. The agency having custody of the prisoner shall forward payments
from the prisonet's account to the clerk of the court each time the amount in the account
exceeds $ 10 until the filing fees are paid.

(3) In no event shall the filing fee collected exceed the amount of fees permitted by
statute for the commencement of a civil action or an appeal of a civil action or criminal
Jjudgment.

(4) In no event shall a prisoner be prohibited from bringing a civil action or appealing a
civil or criminal judgment for the reason that the prisoner has no assets and no means by
which to pay the initial partial filing fee.

(c) Upon the filing of an affidavit in accordance with subsections (a) and (b) and the
prepayment of any partial filing fee as may be required under subsection (b), the court
may direct payment by the United States of the expenses of (1) printing the record on
appeal in any civil or criminal case, if such printing is required by the appellate court; (2)
preparing a transcript of proceedings before a United States magistrate [United States
magistrate judge] in any civil or criminal case, if such transcript is required by the district
court, in the case of proceedings conducted under section 636(b) of this title [28 USCS §
636(b)] or under section 3401(b) of title 18, United States Code; and (3) printing the
record on appeal if such printing is required by the appellate court, in the case of

3:4 H.R. 4109(9) (technical amendment to {(a)(1)).
S HR. 4109(8).

(9%}
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proceedings conducted pursuant to section 636(c) of this title [28 USCS § 636(¢)]. Such
expenses shall be paid when authorized by the Director of the Administrative Office of
the United States Courts.

(d) The officers of the court shall issue and serve all process, and perform all duties in
such cases. Witnesses shall attend as in other cases, and the same remedies shall be
available as are provided for by law in other cases.

(e) (1) The court may request an attorney to represent any person unable to afford
counsel.
(2) Notwithstanding any filing fee, or any portion thereof, that may have been paid, the
court shall dismiss the case at any time if the court determines that--
(A) the allegation of poverty is untrue; or
(B) the action or appeal--
(1) 1s frivolous or malicious;
(11) fails to state a claim on which relief may be granted; or
(111) seeks monetary relief against a defendant who is immune from such relief.

() (1) Judgment may be rendered for costs at the conclusion of the suit or action as in
other proceedings, but the United States shall not be liable for any of the costs thus
incurred. If the United States has paid the cost of a stenographic transcript or printed
record for the prevailing party, the same shall be taxed in favor of the United States.
(2) (A) If the judgment against a prisoner includes the payment of costs under this

subsection, the prisoner shall be required to pay the full amount of the costs ordered.

(B) The prisoner shall be required to make payments for costs under this subsection in
the same manner as is provided for filing fees under subsection (a)(2).

(C) In no event shall the costs collected exceed the amount of the costs ordered by the
court.

(g) In no event shall a prisoner bring a civil action or appeal a judgment in a civil action
or proceeding under this section if the prisoner has, on 3 or more prior occasions within
the preceding S years, while incarcerated or detained in any facility, brought an action or
appeal in a court of the Umted States that was dlsmlssed on the grounds that itis
frivolous or malicious -
sranted, unless the prisoner is under imminent danger of serious physical injury.*®

(h) As used in this section, the term "prisoner" means any person _who has attained the
age of 18 years incarcerated or detained in any facility who is accused of, convicted of,

sentenced for, eradjudicated-delinquentfor; violations of criminal law or the terms and

5
conditions of parole, probation, pretrial release, or diversionary program.

6 H.R. 4109(5).

STHR. 4109(4)(c).
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28 U.S.C. § 1915A. Screening

(a) Screening. The court shall review, before docketing, if feasible or, in any event, as
soon as practicable after docketing, a complaint in a civil action in which a prisoner seeks
redress from a governmental entity or officer or employee of a governmental entity.

(b) Grounds for dismissal. On review, the court shall identify cognizable claims or
dismiss the complaint, or any portion of the complaint, if the complaint--
(1) is frivolous, malicious, or fails to state a claim upon which relief may be granted; or
(2) seeks monetary relief from a defendant who is immune from such relief.

(c) Definition. As used in this section, the term "prisoner” means any person who has
attained the age of 18 years incarcerated or detained in any facility who is accused of,

convicted of, sentenced for, eradjudicateddelinguentfor; violations of criminal law or

the terms and conditions of parole, probation, pretrial release, or diversionary program. ™

IV. Federal Tort Claims Act (physical injury)
§ 1346. United States as defendant

(a) The district courts shall have original jurisdiction, concurrent with the United States
Claims Court [United States Court of Federal Claims], of:

(1) Any civil action against the United States for the recovery of any internal-revenue
tax alleged to have been erroneously or illegally assessed or collected, or any penalty
claimed to have been collected without authority or any sum alleged to have been
excessive or in any manner wrongfully collected under the internal-revenue laws;

(2) Any other civil action or claim against the United States, not exceeding $ 10,000 in
amount, founded either upon the Constitution, or any Act of Congress, or any regulation
of an executive department, or upon any express or implied contract with the United
States, or for liquidated or unliquidated damages in cases not sounding in tort, except that
the district courts shall not have jurisdiction of any civil action or claim against the
United States founded upon any express or implied contract with the United States or for
liquidated or unliquidated damages in cases not sounding in tort which are subject to
sections 8(g)(1) and 10(a)(1) of the Contract Disputes Act of 1978 [41 USCS §§
607(g)(1), 609(a)(1)]. For the purpose of this paragraph, an express or implied contract
with the Army and Air Force Exchange Service, Navy Exchanges, Marine Corps
Exchanges, Coast Guard Exchanges, or Exchange Councils of the National Aeronautics
and Space Administration shall be considered an express or implied contract with the
United States.

(b) (1) Subject to the provisions of chapter 171 of this title [28 USCS §§ 2671 et seq.].
the district courts, together with the United States District Court for the District of the
Canal Zone and the District Court of the Virgin Islands, shall have exclusive jurisdiction
of civil actions on claims against the United States, for money damages, accruing on and

% H.R. 4109(4)(c).
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after January 1, 1945, for injury or loss of property, or personal injury or death caused by
the negligent or wrongful act or omission of any employee of the Government while
acting within the scope of his office or employment, under circumstances where the
United States, if a private person, would be liable to the claimant in accordance with the
law of the place where the act or omission occurred.

Na-n on-con do elon hao o e

(c) The jurisdiction conferred by this section includes jurisdiction of any set-off,
counterclaim, or other claim or demand whatever on the part of the United States against
any plaintiff commencing an action under this section.

(d) The district courts shall not have jurisdiction under this section of any civil action or
claim for a pension.

(e) The district courts shall have original jurisdiction of any civil action against the
United States provided in section 6226, 6228(a), 7426, or 7428 [28 USCS § 6226,
6228(a), 7426, or 7428] (in the case of the United States district court for the District of
Columbia) or section 7429 of the Internal Revenue Code of 1954 [26 USCS §§ 6226,
6228(a), 7426, 7428, 7429].

(f) The district courts shall have exclusive original jurisdiction of civil actions under
section 2409a [28 USCS § 2409a] to quiet title to an estate or interest in real property in
which an interest is claimed by the United States.

(g) Subject to the provisions of chapter 179 [28 USCS §§ 3901 et seq.], the district courts
of the United States shall have exclusive jurisdiction over any civil action commenced
under section 453(2) of title 3, by a covered employee under chapter S of such title [3
USCS §§ 401 et seq].

¥ HR. 4109(2)(b).
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Chairman Scott and members of the Subcommittee on Crime, Terrorism, and Homeland

Security:

T am Marian Wright Edelman, President of the Children’s Defense Fund (CDF). I
appreciate the opportunity to submit a written statement on the application of the Prison
Litigation Reform Act (PLRA) to children and youth. | respectfully request that the
Subcommittee take the necessary action to exclude children and youth from the requirements of
the PLRA in order to eliminate the barriers it creates to their accessing a federal court when they

allege their constitutional or statutory rights have been violated.

The mission of CDF, a nonprofit organization, is to ensure every child a Healthy Start, a
Head Start, a Fair Start, a Safe Starf and a Moral Start in life and successful passage to
adulthood with the help of caring families and communities. We pursue our mission through
policy research, analysis and advocacy that promotes reforms on behalf of and increased
investments in children that hold the promise of achieving these goals. In furtherance of our
mission, CDF recently embarked on a comprehensive analysis of the many problems, policies
and systems that funnel tens of thousands of children and youth down life paths that can and
often do lead to arrest, conviction, incarceration and, in some cases, death. That research
culminated in the publication of our report, “America’s Cradle to Prison Pipeliné’M . That
report, coupled with the conduct of a National Summit, marked the formal launch of our Cradle
to Prison Pipeline® Campaign, a multi-pronged strategy that utilizes community education, social
mobilization and policy advocacy to promote greater equity of opportunities for all children.

Concurrently, we continue to fight for policies that ensure access to timely, quality health care,

Page 2 of 6
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early childhood development, and education programs, and improvements to the child welfare

system.

A critical component of our Cradle to Prison Pipeline Campaign is to accelerate reforms
of juvenile justice policy at the federal, state and local levels to ensure that children and youth
get the integrated services necessary to put them on a sustained path to a successful adulthood.
We work closely with the National Juvenile Justice and Delinquency Prevention Coalition to
advocate for the federal policy and investment needed to support improvements to state and local
juvenile justice systems and promote evidence-based prevention and intervention strategies as a
means to address juvenile crime. We also work with advocacy groups in states that are
advancing systemic reform to state juvenile justice systems with special attention to improving
the conditions, education and rehabilitation of youth offenders. Excluding children and youth
from the PLRA is a critical step in such collective efforts to improve the conditions of their

confinement.

In 1996, Congress enacted the PLRA in order to “bring relief to a civil justice system
overburdened by frivolous prisoner lawsuits. . . .[and] help restore balance to prison conditions
litigation and [] ensure that Federal Court Orders are limited to remedying actual violations of
prisoners’ rights.”  In order to accomplish this, the PLRA sets a number of limitations to
prisoners filing suit in federal court. Relevant provisions include: a prohibition against prisoners
filing lawsuits for mental or emotional injury without demonstrating a “physical injury;™

requiring prisoners to exhaust all administrative remedies prior to filing suit in federal court;’ and

" 141 CoNe. REc. S14,418 (daily ed. Sept. 27, 1995)(statement of Sen. Hatch).
242 U8.C. § 1997e(e).
742 U.S.C. § 1997e(a).
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restrictions on attorneys’ fees in prisoner cases.' These provisions currently apply to both

incarcerated adults and youth.®

While certain provisions of the PLRA have successfully limited frivolous suits, many
advocates argue that some of the PLRA’s requirements pose a significant barrier for incarcerated
adults and youth to filing meritorious claims in court. The number of federal cases filed by
prison inmates has declined since the passage of the PLRA. However, recent research and
analysis indicates that it is unclear whether the PLRA is effectively limiting only frivolous
claims.® Rather, inmate cases that are filed in federal court are actually “less successful than
before the PLRA’s enactment.”” Many feel that, as a result of the PLRA, constitutionally
meritorious claims are facing “insurmountable obstacles™ before they can move forward in

federal court.”

The extent of abuse against incarcerated youth nationwide is morally reprehensible. One
need only look to the recent scandals plaguing the Texas Youth Commission and Mississippi’s
Columbia Training School for evidence of how vulnerable incarcerated youth are to abuse.” A
recent Associated Press survey found more than 13,000 claims of abuse were identified in
juvenile correction centers around the country from 2004 through 2007.) Many experts feel that

this number represents a significant underreporting of the extent of abuse, with thousands of

442 US.C. § 1997e(d).

T42 US.C. § 1997e(h).

© MARGO SCIILANGER & GIOVANA SIAY, AM. CONSTITUTION SOC”Y, PRESERVING TIIE RULE OF LAWIN AMTRICA’S
PRISONS: TIIC CASE FOR AMENDING TIIE PRISON LITIGATION REFORM ACT” 2 (2007), available at

bttpriiwww acslaw.org/filesSchlanger’ 208 hay¥%20PLRAY: 20 P aper % 8-07.pdf.
",
* .

¥ Adam Nossiter, Lawsuit Filed Over Treatment of Girls at Stute Reform School in Mississippi, N.Y. TIMES, July
12, 2007, available at btp:/fwww.nytimes.com/2007/07/1 2/us{ 1 2prison.html; Ralph Blumenthal, One Account of
Abuse and Fear in Texas Youth Detention, N.Y. TIMES, March 8, 2007, available at
http://www.nytimes.com/2007/03/08/us/08youth. html.

' Holbrook Mohr, AP: 13,000 Abuse Claims in Juvie Centers, USA TODAY, March 2, 2008, available at
http://www.usatoday.com/news/topstories/2008-03-02-1668706373_x.htm.
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incidents believed to go unreported. In July 2005, the U.S Department of Justice released a
report stating that state-operated juvenile facilities had the highest rates of alleged staff sexual
misconduct compared to state and federal prisons.'' Youth detained in adult jails are also at high

risk of becoming victims of physical and sexual assault.”?

Children and youth should be excluded from the requirements of the PLRA. First and
foremost, children do not file frivolous lawsuits. While the United States Supreme Court
acknowledged the right to counsel for juveniles in delinquency proceedings,” no such right to
counsel exists when they challenge the conditions of their confinement. Many incarcerated
children and youth lack adequate legal representation to assist them if they allege abuse or
violation of other rights. They certainly do not have the capacity to file frivolous claims in court

without counsel.

The PLRA also places an unreasonable burden on the thousands of incarcerated children
and youth that face abusive conditions of confinement. The exhaustion requirement alone is a
significant enough reason to exclude juveniles from the requirements of the PLRA.  Children
and youth who face abusive conditions of confinement are far less capable than adults of
following the difficult and often convoluted administrative processes to which they must adhere
in order to exhaust all of their administrative remedies as outlined by the PLRA. Moreover,
administrative processes often require youth to report abuse to their abusers or subordinates of
their abusers. Many youth fear or risk retaliation if they file an administrative complaint. The

fact that most children and youth cannot overcome these hurdles effectively insulates

'" A.J.BocK & T.A. HUGIES, U.S. DEPT. OF JUSTICE, SEXUAL VIOLENCE REPORTED BY CORRECTIONAL
AUTHORITIES 5 (2004), available at htip:/iwww.ojp.usdoj.gov/bjs/pub/pdf/svread4.pdf.

"2 CAMPAIGN FOR YOUTIL JUSTICE, The CONSEQUENCES ARTN’T MINOR: TIIE IMPACT OF TRYING YOUTIT AS ADULTS
AND STRATEGIES FOR REFORM 7 (2007).

3 e Gaulr, 387 U.S. 1,36 (1967).
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correctional facilities from accountability for deplorable detention and correctional facility

conditions.

Allowing this kind of violence against children and youth to persist contradicts the
rehabilitative mandate set out for the juvenile justice system. It is extremely difficult for youth
to focus on education and treatment amidst abusive conditions. This kind of violence against
children and youth can also create a cycle of abuse that could perpetuate itself once they are

released and increase the likelihood that they will reoffend.

We must have a system that adequately protects the rights of incarcerated children and
youth. As such, | respectfully request that the Subcommittee take the necessary action to
exclude children and youth from the requirements of the PLRA. Such action would eliminate the
barriers to federal courts the PLRA creates for children and youth when they allege that their
constitutional or statutory rights have been violated. I thank Chairman Scott and the members of

the Committee for the opportunity to submit written testimony.
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Testimony for the House Judiciary Subcommittee on Crime, Terrorism and
Homeland Security
April 22, 2008
By the Coalition to Stop Abuse and Violence Everywhere (SAVE Coalition)

The Coalition to Stop Abuse and Violence Everywhere (SAVE Coalition) is a broad,
non-partisan group of organizations and individuals dedicated to protecting the U.S.
prison and jail population from violence and abuse. Since the 1996 enactment of the
Prison Litigation Reform Act (PLRA), millions of men, women, and children in prisons
and jails have become increasingly vuinerable. The SAVE Coalition includes faith-based
organizations; legal organizations; advocacy organizations for rape survivors, children,
and the mentally ill; and others. Members of the SAVE Coalition have studied the
impact of the PLRA and developed proposed reforms to the law that do not interfere with
its stated purpose: to reduce frivolous litigation by prisoners. The SAVE Coalition
strongly supports the proposed fixes to the PLRA included in H.R. 4109, the “Prison
Abuse Remedies Act of 2007.”

The unintended consequences of the PLRA have proven extremely harmful, at times
barring meritorious claims, including those of rape, assault, and religious rights
violations, from ever reaching federal court. Attached as Appendix One are examples of
constifutional claims dismissed before the merits were considered because of the PLRA’s
draconian requirements. See also Testimony of Garrett Cunningham before the House
Tudiciary Subcommittees on Crime, Terrorism, and Homeland Security and Constitution,
Civil Rights and Civil Liberties (November 8, 2007); Testimony of SAVE Coalition
before the House Judiciary Subcommittees on Crime, Terrorism, and Homeland Security
and Constitution, Civil Rights and Civil Liberties (November 8, 2007); Testimony of
Stop Prisoner Rape before the House Judiciary Subcommittees on Crime, Terrotism, and
Homeland Security and Constitution, Civil Rights and Civil Liberties (November &,
2007).

The Prison Abuse Remedies Act of 2007 proposes reasonable fixes to the PLRA that will
ensure that the core of the law remains in place to weed out frivolous fawsuits, while also
removing unnecessary barriers to legitimate claims. In addition, this legislation will
protect children, a group that has never flooded the courts with frivolous lawsuits, from
falling victim to complicated and unnecessary obstacles that the PLRA imposes.

The Prison Abuse Remedies Act of 2007 rightly proposes the repeal of the physical
injury requirement of the PLRA. Under the PLRA, prisoners may not obtain
compensatory damages in federal court for any mental or emotional injuries they have
suffered, unless they also prove that they suffered a physical injury. As a result, in some
(but not all) courts, prisoners who have been sexually assaulted have been barred from
receiving monetary damages against those responsible because courts have found that
they suffered no ‘physical injury.” Other forms of abuse, such as uninhabitable,
unsanitary conditions and degrading treatment, also do not meet the “physical injury”
requirement of the PLRA. Many other constitutional violations also do not result in
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physical infuries, and many courts have denied prisoners remedies for violations of their
First Amendment rights to freedom of religion or racial discrimination. Attached as
Appendix Two is a list of some egregious examples of cases that did not meet the
physical injury requirement.

One of the most damaging provisions of the PLRA is the requirement that a prisoner
must fully “exhaust administrative remedies,” or file a complaint at every level of the
prison grievance system in accordance with the prison’s time limits and other technical
requirements, before filing a lawsuit in federal court. While it is important for prison
officials to be alerted to problems in their facilities, there are countless instances in which
prisoners are unable to complete the grievance process in the time permitted. Attached as
Appendix Three is a chart of grievance deadlines for each state’s prison grievance
process. In many cases, prisoners have been barred from bringing meritorious claims
because they were mentally or emotionally unable to file a grievance within the limited
timeframe, did not know how to navigate the grievance system, lacked faith in the
internal grievance process to resolve their problems based on previous experiences, or
feared retaliation for filing internal grievances.

Too often, cases are dismissed for failure to exhaust without any review of the merits. In
order to better illustrate what it means to “exhaust administrative remedies” in prison,
Appendix Four outlines the grievance policies for three different state prison systems.
As an example of courts’ dismissals for failure to exhaust, Appendix Five is a list of
nearly one hundred cases dismissed in the 9" Circuit between July 2007 and March 2008
for failure to exhaust. And Appendix Six is a sampling of actual grievances that were
denied unfairly by prison officials. These grievances illustrate a very real problem with
the PLRA’s exhaustion requirement; the requirement often does not encourage prison
officials to address and resolve meritorious claims. Instead, it frequently encourages the
opposite because it allows officials to use procedural defaults and technical mistakes as
an end-run around dealing with the real problems prisoners face. Below we discuss the
substance of these grievances:

1. A Spanish-speaking prisoner, in a federal prison, alleged he had been waiting more
than a year to take English classes and filed a grievance requesting that he be permitted
to take the course. His appeal was denied, with this written response: “Write this to me
in English and I will respond to you.”

2. A prisoner in New York claimed he lost the ability to use his arm due to polio. He
Jormally requested a sink in his unit that would be accessible to him given his disability
s0 that he could wash himself properly. His grievance was denied, and he was told that
the “Current sink is sufficient to attend to personal hygiene.” No direct mention was
made of his handicap.

3. A Pennsylvania prisoner filed a grievance claiming he was harassed by officers. He
made several spelling and grammatical ervors in his grievance form. As a result, his
grievance was denied, and he was told in writing to “Please resubmit when spelled &
punctuated correctly.”
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4. A prisoner held in a federal prison, filed numerous grievances about the overcrowding
in his unit. He alleged that there were three men assigned to every two-man cell, causing
the unit to be over-populated by one hundred prisoners. Though this problem was
ongoing, his repeated appeals were consistently denied as “untimely.” In written
decisions, the appellate offices said he did not file his grievances within the twenty (20)
day time limit, notwithstanding the fact that the unit was continuously overcrowded.

Essentially what the PLRA has accomplished with the exhaustion requirement is a
delegation of federal authority to prison officials so that they decide who gets access to
federal court and who is barred at the courtroom door. Given that prison officials are the
potential subject of prisoner civil rights suits this delegation is contrary to our federal
system of checks and balances and to basic principles of justice. Simply put, the PLRA
erroneously allows prison officials to make the rules about who can go to federal court to
protect their constitutional rights.

The fix to the exhaustion requirement proposed in the Prison Abuse Remedies Act of
2007 strikes the balance between appropriately notifying prison officials of problems
inside their facilities, and ensuring that prisoners’ legitimate claims can still reach the
federal courts.
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Organizations and Individuals Supporting Written Testimony by the Coalition To
Stop Abuse and Violence Everywhere

ACLU

Bazelon Center for Mental Health Law

Call To Do Justice

Center for Children’s Law and Policy

Church of Scientology, Washington DC

Correctional Association of New York

Criminon New Life DC

Florida Justice Institute, Inc.

Inmate Legal Forms Service, Inc.

Keene, David, American Conservative Union (Institutional Affiliation for Identification
Purposes Only)

Kupers, Terry A., M.D., M.S.P., The Wright Institute (Jnstitutional Affiliation for
Identification Purposes Only)

Justice Policy Institute

Lewisburg Prison Project

Mushlin, Professor Michael B., Pace Law School, White Plains, New York (Institutional
Affiliation for Identification Purposes Only)

National African-American Drug Policy Coalition, Inc.

National Juvenile Justice Network

Penal Reform International

Prison Law Office

Prison Legal News

Prison Legal Services of Michigan, Inc.
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SAVE: COALITION TO STOP ABUSE AND VIOLENCE EVERYWHERE
REFORM THE PRISON LITIGATION REFORM ACT:

TOP 10 HARMFUL EFFECTS OF THE PLRA ON RELIGIOUS FREEDOM

-

Prison officials confiscated two bibles from a prisoner. When the bibles were not returned, he filed a pro se suit alleging that
officials had unlawfully withheld religious materials. The court dismissed the suit, finding that he had failed to exhaust
administrative remedies only because his grievances did not explicitly state that the deprivation of his bibles impeded his ability
to practice his religion.

2. Prison officials refused to comply with a Jewish prisoner’s request for Kosher meals. A jury awarded the man damages for the
violation of his religious rights. But the appellate court threw out the award because forcing a man to violate his religious beliefs
did not meet the PLRA’s “physical injury” requirement.

3. A Jewish prisoner claimed that the prison’s grooming, housing, and food policies made it impossible to observe the Sabbath and
other religious beliefs. The court dismissed his suit without an evidentiary hearing, because there was no “physical injury,” as
required by the PLRA.

4. A Christian prisoner alleged that a prison rule prohibiting outgoing funds of more than $30 impeded him from practicing his
religious belief in tithing. The court dismissed his pro se suit because he had submitted grievances (true?) but had not submitted a
specific Religious Accommodation Request Form.

5. Alewish prisoner who had been prohibited from participating in Jewish services won his suit before a jury in the district court.
The court found that non-exhaustion was excusable because prison officials had effectively prevented the inmate from pursuing
the grievance process. Prison officials had repeatedly told him that “Jewish consultants” were responsible for deciding who could
participate in Jewish services and holidays, not the officials who adjudicated the grievance process. Nevertheless, the court of
appeals threw out the award, finding that the inmate had failed to exhaust his administrative remedies as required by the PLRA.

L

A pro se prisoner alleged that prison official’s refusal to schedule his religious services caused him “migraines, insomnia, cramps
and nervous problems.” The court dismissed his case under the PLRA’s “physical injury” requirement on the theory that only
expert testimony could establish the connection between his injuries and the prison’s denial of religious services.

T~ An Orthodox Jewish prisoner alleged in a pro se complaint that prison officials refused to allow him to attend Jewish services and
celebrate Passover because be was, “not Jewish enough.” He had properly filed a special religious accommodation form, which
subsequently went missing from his file. The court held that he had not exhausted his administrative remedies because he failed to
re-file the special form that he had correctly filed in the first place.

The court dismissed a Muslim inmate’s claims that a prison failed to accommodate his religious diet because he failed to exhaust
administrative remedies. The court refused to excuse non-exhaustion even though the prison officials had refused to process the
prisoner’s grievances because he used his legally changed religious name rather than the name that was on file with corrections
officials. The court also found that post-traumatic stress disorder and weight loss due to an inadequate diet did not satisfy the
PLRA physical injury requirement for compensatory damages.

9. Twenty-six members of the Nation of Islam protested the appointment of an “outside minister” who was neither 2 member of the
their religion nor a follower of the teachings of that religion. Prison officials conceded on appeal that the prisoners’ First
Amendment rights had been violated, but the court held that an individual prisoner’s claim for compensatory damages was barred
because he had not met the PLRA requirement of physical harm.

10. nasuit for an alleged free exercise of religion violation, the court noted that in general, even though the Religious Land Use
and Institutionalized Persons Act (RLUIPA} would allow a prison inmate to recover monetary damages when his Free Exercise
Rights have been violated, the PLRA’s physical injury requirement would cffectively prevent an inmate from recovering anything
but nominal damages (usually $1) for a violation of religious rights.
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REFORM THE PRISON LITIGATION REFORM ACT
TOP 10 HARMFUL RESULTS FROM THE PLRA’S 3-STRIKES PROVISION

4. HIV positive inmate files suit alleging that prison officials have denied him access to an HIV doctor and proper medical
care. He claims to suffer from internal bleeding. The court applies the Three Strikes rule and denies the man’s request t©
proceed in forma pauperis. The court determines that the fack of an HIV doctor and the physical injury that could arise
from internal bleeding do not put the inmate in “imminent danger of serious physical harm.” The court refuses to grant an
exception to the Three Strikes rule due to “imminent danger” of physical injury because the prisoner had already lived
with the condition for two years.

2. After being held in segregation confinement for over seven years, an inmate files a lawsuit alleging violations of his
constitutional rights. The court dismisses his complaint under the three strikes provision becanse three of his prior
lawsuits have been dismissed for failure to state a claim and confinement in segregation does not create imminent danger

of physical harm.

3. Aprisoner’s complaint alleges that defendants maced him and shot him with plastic pepper-ball bullets. He explains that
defendants “used excessive force because they know that 1 [can] not file anymore lawsuits because of my three strikes.”
The court dismi the laint concluding that the alleged excessive force and inad: medical were past

events that do not show that the inmate is in imminent danger of physical barm.

4. A prisoner files a complaint alleging verbal and physical sexual harassment by a corrections officer. The court dismisses
the claim, concluding that, “grabbing of the plaintift’s private parts more than (1) week prior to the complaint™ did not
meet the imminent danger exception because the danger of mjury has to exist at the time the complaint is filed and verbal
harassment presents no danger of physical injury. The court denies in forma pauperis status and dismisses complaint.

5. The court dismisses a prisoner’s claim that officers unlawfully seized his legal and religious materials. The court finds that
the allegation of unlawful confiscation of religious materials does not meet the imminent danger exception to the Three
Strikes provision.

6. A prisoner’s complaint alleges that he was “assaulted, hit with a rope ... dragged into a “freezing cold cell’ naked, and
denied meals and medication for his injury,” and that staff, “‘called him names, spit on him and put glass and human waste
in his food, causing him to become sick over {40) times.” The court dismisses the complaint under the three strikes rule
because the prisoner had been transferred to another facility when he filed the complaint and therefore did not meet the
imminent danger exception.

7. The prisoner’s complaint alleges that he is denied access to drinking water and that his cefl is infested with bugs. He
alleges that two of the windows are broken, but in the cold of the wiater the inmates are only given one blanket and no
sheets. He alleges that staff responds to written grievances with physical and verbal threats. The court determines that
while the conditions are unpleasant, the prisoner is not in imminent danger of physical harm because “the imminent danger
must exist at the time the complaint ... is filed, not when the alleged wrongdoing occurred.”

8. A prisoner alleges unsanitary, inhumane living conditions, including the flooding of his cell with raw sewage from
overflowing toilets at least three times a week, and sewage leaking from the ceiling on to his desk, sink, bed, and other
property. He further alleges that he has experienced intestinal and respiratory ailments and skin rashes as a result of these
conditions. The court determines that the prisoner’s allegations of “minor discomforts and unpleasant conditions” do not
establish that he is in imminent danger of serious physical injury and therefore applies the Three Strikes rule.

9. A prisoner claims that prison officials deprived him of any treatment and medication for his Post Traumatic Stress
Disorder for two years. The suit was dismissed under the three strikes provision, even though the prisoner claimed that his
“multiple disabilities and disorders” have prevented him from properly articulating his federal claims.

10. A prisoner alleges that prison officials failed to provide him with Tuberculosis medication for over five years. But the
court says that he failed to demonstrate imminent danger and dismisses the case under Three Strikes. The court reasons
that, “the lengthy, and perhaps chronic, nature of his complaint leaves little doubt that the injury, if any, to him, is not
imminent.”
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SAVE: Coalition to Stop Abuse and Violence Everywhere

Top Harmful Results of the “Physical Injury” Requirement of the PLRA

1. Two men were forced to spend twenty-four hours in an isolation cell meant for one person. The cell
did not have a toilet but had a drain that could be flushed from outside the cell by the guards. The drain
became clogged with the men’s feces. They attempted to unclog it using a paper plate but the drain
became more clogged. When the men tried to urinate in the drain their urine splattered on the walls of the
cell. At one point one of the men became nauseous from the smeli and attempted to vomit in the drain.
The men requested help from the guards repeatedly. The guards attempted to flush the drain but it did not
work. The guards then sprayed water into the cell through an opening at the bottom of the door. This
only served to spread the sewage throughout the cell. The men requested a mop but were never given
one. The men had to eat funch and dinner in the cell and were provided no means of washing their hands
or their eating utensils. The court held that whether or not there was an Eighth Amendment violation the
men could not recover because they did not have a physical injury.

2. A guard attacked a man. During the attack the man was struck in the head with an iron bar, punched
in the back and had his neck twisted. The court, while acknowledging that it was unfortunate that force
was used against the man, held that the injuries he sustained were de minimis and dismissed the suit under
the PLRA.

3. A man injured his teeth. The nurse who attended him noticed that he had a jaw injury and recorded
that he stated his pain was a 10 on a scale of [ to 10. The nurse added him to a list of patients to be seen
by a dentist. Even though the man had two broken teeth and an exposed nerve, no dentist saw him for
nearly 3 weeks. The court dismissed the claim for lack of physical injury.

4. Prisoners were forced to stand in the exercise yard in the rain while the prison was searched. They
were then forced to stay in the dining hall for twelve hours and were not permitted to use the bathroom.
The men were given a bucket to urinate in but had nowhere to defecate. One man defecated on himself
and was then forced to sleep in his own feces. The court stated that the plaintiff did not allege more than
a de minimis injury and dismissed the action.

5. Prison officials took a man’s epilepsy medication and refused to return it. The court dismissed the
Jawsuit partially due to a lack of “physical injury.”

6. A man was placed for seven days in a holding cell with only a wooden bench and no running water,
toilet, sink, bed, mattress, soap or toothbrush. He was forced to urinate and defecate on the floor, in
Styrofoam trays or in cups. He was not allowed to shower the entire time. The court dismissed the action
due to lack of physical injury.

7. A man was arrested for theft of property and held in jail for 76 days before he was brought before a
judge for his first appearance. The court cited Hayes v. Faulkner County where the court found that
failing to take a defendant before a judge for 38 days “shocks the conscience.” But the court held the man
could receive only nominal damages because he had no suffered physical injury.

8. A man pled guilty to resisting arrest and was sentenced to one day in jail and given credit for time
served. County officials were then directed to transfer him to another county in response to a writ issued
for him. Before the transfer took place, officials lost the man’s transfer order and the man was held
unlawfully for four months. Court held that the man’s claim was barred because he did not have a
physical injury.
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Appendix lll: Grievance Deadlines

'ing Deadiine  |Deadlines for Appeals

§t3f§ Number of Appeals
Alabama policy under review e
Alaska_ _ 130 days . 12 working days 1 appeal
Arizona 10 calendar days 10 days 2appeals
15 days for informal ;
grievances, 3 days from
receipt of resolution of
|Arkansas informal grievance 5 working days 1 appeal
California 15 working days 15 working days 3 appeals
Colorado 30 calendar days 5 calendar days 2 appeals
|Connecticut 30 days _ 15 days 1 appeal
Delaware 7 calendar days 3 calendar days 1 appeal
) 7 days for an informal o
resolution; 5 days from the
resolution of the informal
grievance, or 10 days if no
District of Columbia response is received 5 calendar days 2 appeals
Florida 15 calendar days 15 calendar days 1 appeal
10 calendar days for an
informal grievance, 5 business
days from receipt of resolution
Georgia of informal grievance § business days 1 appeal
Hawaii 14 days 5 calendar days 1 appeal
Idaho 15 days 10 days 1 appeal
lllinois 60 days 30 days 2 appeals
Indiana 48 hours 10 working days i1 appeal
lowa 30 days 15 days i2 appeals
Kansas 15 days 3 days 2 appeais
Kentucky 5 working days 3 working days _ '2 appeals
Louisiana 30 days 5 days i1 appeal
Maine 15 days 10days |2 appeals
Maryland 15 calendar days 10 calendar days 1 appeal
Massachusetis 10 working days 10 working days i1 appeal
2 days to resolve with staff, 5
business days after attempt to
Michigan resolve with staff 10 working days 2 appeals
Minnesota 15 working days 1 appeal
Mississippi 30 days 5 days 1 appeal
5 working days after B
completion of the informal
Missouri grievance 5 working days 2 appeals
i3 days after completion of the
Montana /informal grievance 3 working days 1 appeal
:15 days after completion of
Nebraska ithe informal grievance e 1 appeal
Nevada 25 days 5 dar days _ 1 appeal
New Hampshire 130 days 30 days 1 appeal
New Jersey 10 working days 1 appeal




2
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INew Mexico 20 calendar days 7 days 11 appeal
New York 21 days Tddays 12 appeals
North Carolina .1 year 15 days 1 appeal
5 days to mandatory informat
grievance. 15 from incident for:
North Dakota iformal grievance B }5 days 1 appeal
"14 calendar days from i
Chio informal grievance 114 calendar days 1 appeal
Must file informal grievance in
3 days. 15 days to formai i
Oaklahoma grievance 15 calendar days 1 appeal
‘Oregon 30 days l4days 1 appeal
[Pennsylvania 15 working days 10 working days 2 appeals
Rhode Island 3days e 38working days 3 appeals
South Carolina |15 days 5 calendar days 1 appeal
i5 working days from informal
South Dakota iresolution 10 days 1 appeal
Tennessee 7 calendar days N isrcalendar days 2 appeals
; 120 calendar days to the
;Regional Director. 30
{calendar days to the General
|US Bureau of Prisons 20 calendar days :Counsel 2 appeals
Utah 7 working days 5 working days 2 appeals
Vermont 14 business days 10 business days 1 appeal
Virginia 30 calendar days 20 calendar days 1; 2 if approved
20 business days 2 business days _
15days 5 working days
Wisconsin 14 calendar days __..10 calendar days_ 2 appeals
|Wyoming {30 calendar days 10 calendar days 1 appeal _

**Sources: the information collected here was obtained through Yale Law School's Williams v Overton
webpage, available online at: http:/Avww law.yale.edu/academics/williamswaltonjones.asp. Additional
information was obtained directly through each state’s respective Department of Corrections.
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What it means to “exhaust administrative remedies” behind bars

Most grievance systems have a three-tiered process. First, a prisoner must try to resolve
the matter informally. Second, with proof that informal attempts were made but
unsuccessful, the prisoner must file a formal grievance. Finally, when the grievance is
rejected, the prisoner must appeal that decision. Each of these steps comes with its own
deadlines and requirements. The slightest misstep at any stage will result in the grievance
being rejected and the prisoner foreclosed from any judicial review.

The following is a sample of state policies and the unnecessary barriers posed for
prisoners in those jurisdictions:

California: Unlike most systems, the California Department of Corrections and
Rehabilitation uses the same procedure for grieving conditions as it does for challenging
other decisions, such as disciplinary infractions. See Cal. Code of Regs. § 3084.1. This
process includes an additional appeal, so prisoners must navigate four levels to fully
exhaust.

California’s informal process requires bringing the complaint directly to staff involved.
Cal. Code of Regs. 3084.5(1). This level can be waived when “exceptional
circumstances” exist. § 3084.5(a)(3)(E). These circumstances are limited to emergencies
that “may result in a threat to the appellant’s safety or cause other serious and irreparable
harm.” Cal. Code of Regs. § 3084.7(a)(1).

The first formal level requires submitting a grievance form within fifteen working days of
the incident to the appeals coordinator. Cal. Code of Regs. § 3084.6(c). A prisoner must
lodge his or her complaint on a particular form (CDC Form 602} and attach no more than
one page (front and back) to provide more information. Cal. Code of Regs. § 3084.2(a).
These technical requirements make it especially difficult for a prisoner to ensure that all
of the relevant information is provided to authorities, particularly if he or she has limited
literacy and/or suffers from mental illness.

Once receiving a decision on the first formal level, a prisoner has 15 working days to
initiate the second formal level, review by the institution head. Cal. Code of Regs. §
3084.5(c). If unsatisfied with the second formal level decision, the prisoner again has
fifteen working days to seck a third level formal review, a decision from their Director.
Cal. Code of Regs. § 3084.5(d). The policy specifies no distinction between these
appeals. As a result, these reviews are more likely to cause a prisoner to miss a deadline,
or otherwise not comply with a technical requirement, rather than provide any
meaningful decision.

Filing more than one non-emergency appeal per week is considered excessive, and will
result in the suspension of non-emergency appeals. Cal. Code of Regs. § 3084.4(a). A
prisoner who files two or more complaints in one week will be limited to one appeal per
month for six consecutive months. Cal. Code of Regs. § 3084.4(a). Aside from
circumstances that could give rise to an emergency appeal (i.e., threat to safety or other
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serious or irreparable harm), a prisoner cannot challenge this decision. As a result, a
prisoner who is subject to frequent retaliation — and complains about this retaliation —
may be limited in his or her ability to access the grievance system.

Ohio: An Ohio prisoner has only 14 calendar days to file an informal complaint to the
direct supervisor of the staff member or department most directly responsible. Ohio
Admin. Code § 5120-9-31(J)(1). While a response should be provided within seven
calendar days, if it is not, the prisoner must wait an undefined “reasonable time” to
contact the inspector of institutional services. Id. The policy does not specify any instance
where the informal process can be bypassed, except if the complaint is against the warden
or inspector of institutional services, Ohio Admin. Code § 5120-9-31 (K). As a resuit, a
prisoner may not be able to complain about employee misconduct and abuse without
further jeopardizing his or her safety.

Within 14 calendar days from the informal complaint response, the prisoner must file a
notification of grievance form. Ohio Admin. Code § 5120-9-31(J)(2). Similar to
California, Ohio has a specified grievance form, which the prisoner must obtain from the
inspector of institutional services /d. While the inspector can extend the time for filing for
good cause, id., the policy provides no accommodation for prisoners who are unable to
obtain this form.

If dissatisfied with the response to the grievance, the prisoner must appeal within 14 days
of the disposition. Ohio Admin. Code § 5120-9-31(J)(3). This stage also requires
completing a specified form which the prisoner must request from the inspector of
institutional services. Id.

A prisoner found to have abused or misused the grievance process can be barred from
filing a complaint for 90 days, subject to extensions if the prisoner does not substantially
comply with the restrictions. Ohio Admin. Code § 5120-9-31(E). Restricted prisoners
can grieve only issues pertaining to a substantial risk of physical injury. /d. Similar to
California, there is no appeals process to challenge this restriction within the policy.

OKklahoma: In addition to the strict time limitations and three step process common to
most grievance systems, Oklahoma places additional requirements on a prisoner
challenging unconstitutional conditions, most notably a fee for emergency grievances and
on appeals.

Okiahoma’s informal resolution process includes two steps: speaking with the
appropriate staff member within three days of the incident and filing a “Request to Staff”
to the appropriate staff within seven days of the incident. Oklahoma Department of
Corrections Policy OP-090124 § [V (6/29/05) (“OP-090124"). This written request
should be responded to within 10 working days of the receipt of the request. OP-090124
§ IV.B (3). If there is no response after 30 days, a prisoner may file a formal grievance
with evidence that the Request to Staff was submitted to the proper staff member. OP-
090124 § IV.B (6).
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Complaints “of a sensitive nature or when a substantial risk of personal injury or other
irreparable harm exists” can bypass the informal resolution stage through an emergency
grievance process. OP-090124 § VIILA. Prisoners must pay $2 to use this emergency
process. OP-090124 § VIILA (1). As most prison jobs result in just pennies a day of
income — and some of the most vulnerable prisoners are those unable to work — it could
take months to acquire $2 in one’s commissary account. The policy does not specify what
type of proof is needed to establish the risk of personal injury or irreparable harm and,
without any guidance, authorizes the reviewing authority to determine that the grievance
is not of a sensitive or emergency nature. When determining that the grievance does not
belong in the emergency process, the official returns it to the prisoner to utilize the
standard grievance procedure, OP-090124 § VIIL.C, but there is no provision to extend
the time for a prisoner to seek informal resolution, making it virtually impossible to meet
the deadline.

The formal grievance process begins with the filing of a Prisoner/Offender Grievance
Report Form, with the Request to Staff attached. OP-090124 § V.A The grievance must
be written in blue or black ink, and will be rejected if in pencil regardless of what writing
materials are available. OP-090124 § I.H. The deadline for this grievance is 15 calendar
days from the incident or from the date of the response to the Request to Staff form,
whichever is later. OP-090124 § V.A(1). While the policy says that the reviewing
authority “may choose to extend the submitting period up to 60 days for good cause,”
OP-090124 § V.A(2), there is no obligation to extend the period, nor are there any
guidelines for when such good cause is met. A grievance cannot be accepted after 60
days, unless ordered by a court, the director, chief medical officer, or their designee. OP-
000124 § V.A (3).

Within fifteen calendar days of the reviewing authority’s response, the prisoner must
appeal to the administrative review authority or chief medical officer. OP-090124 §
VII.B. Once again, prisoners are charged $2 per grievance appeal, OP-090124 §
VILB.(1), forcing a prisoner to choose between challenging unconstitutional conditions
and purchasing basic living needs such as toiletries and food.

Grievances submitted outside of these short deadlines are returned unanswered, unless
there is “substantial evidence™ that the untimeliness was through no fault of the prisoner.
OP-090124 11.C, XILC; No one else can submit a grievance on behalf of an prisoner.

Prisoners who are found to have “abuse[d] the grievance process.” OP-090124 § IX, can
be restricted from filing grievances for up to one year. OP-090124 § IX.B (1). The
guidelines for establishing when an prisoner has abused the process are vague and overly
broad. For example “repetitive grievances by multiple prisoners/offenders about the same
issue” is considered a ground for abuse, Op-090124 § IX.A(1) (e), without regard to
whether it is a systemic problem affecting many prisoners. There is also no definition of
the number of grievances needed to constitute “repetitive” for these purposes. Likewise,
it considers grievances about “de minimus ... issues” abusive, without explaining what
type of issue, which an prisoner deems important enough to attempt to navigate the
grievance process and possibly pay up to $4 would meet this standard.
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