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OVERSIGHT HEARING: “HOW SHOULD THE
FEDERAL GOVERNMENT ADDRESS THE
HEALTH AND ENVIRONMENTAL RISKS OF
COAL COMBUSTION WASTE?”

Tuesday, June 10, 2008
U.S. House of Representatives
Subcommittee on Energy and Mineral Resources
Committee on Natural Resources
Washington, D.C.

The Subcommittee met, pursuant to call, at 10:10 a.m. in Room
1334, Longworth House Office Building, Hon. James Costa [Chair-
man of the Subcommittee] presiding.

Present: Representatives Costa, Faleomavaega, Gohmert, Smith,
Scalise and Sarbanes.

Mr. CostA. The oversight hearing of the Subcommittee on
Energy and Mineral Resources will now come to order. We are
pleased that everybody is here this morning and look forward to an
informative oversight hearing on subject matter dealing with the
issues of coal combustion waste, how we deal with the waste
stream.

We know that coal is a very important energy source for America
presently and in the future, so before we get on with the subject
matter let me first go through some preliminary housekeeping
efforts that I have to deal with.

The Subcommittee is meeting today to hear the testimony on
how the Federal Government should address the health and envi-
ronmental risks that deal with coal combustion waste. States, of
course, are doing a number of different things, and we are looking
forward to hearing what our respective states are doing.

Under Rule 4[g], the Chairman and Ranking Minority Member,
who is my friend here next to me, Congressman Louie Gohmert
from Texas, may make opening statements. If any Members have
any other statements, they may be included in the record under
unanimous consent.

Additionally, under Rule 4[h] additional material for the record
should be submitted to Members or witnesses within 10 days after
the hearing so that way it gives us time to get a response back.
I would appreciate the witnesses’ cooperation in responding to any
questions submitted to you in writing after the hearing, so we will
follow through in that fashion.
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We have, I think, a couple of opening statements here. Let me
begin with mine.

STATEMENT OF THE HONORABLE JIM COSTA, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. CosTA. The question, of course, on this oversight hearing is
whether or not the Federal Government should address health and
environmental risks of coal combustion waste. We know that there
is currently a rulemaking taking place, but this is the first time in
a decade that this Committee has examined the important issue of
coal combustion waste management.

Why now? Well, I think there is a great deal of interest. Chair-
man Rahall has for many years, coming from the State of West
Virginia, been interested in the problems associated with the need
to ensure our ability to use coal as an important energy source, but
as a gentleman from West Virginia and familiar with the coal in-
dustry, he knows that coal waste management is an issue that has
to be dealt with and has had to be dealt with really since the 1980s
since we became more aware of the challenges that we deal with.

Unfortunately, the problem of how to handle coal combustion
waste is growing. While there are solutions I believe that have
been implemented, coal, a fundamental of our present and future
energy supply, is critical for America’s energy security. Coal-fired
power plants generate half of the nation’s electricity, but at the
same time it yields approximately 125 million tons of coal waste a
year that must be dealt with.

Recent reports have raised serious questions about the manage-
ment of the coal byproducts like fly ash, and we will hear more
about that from our colleague, Congressman John Sarbanes.

The Environmental Protection Agency has identified 67 cases in
which they believe there is impact to human or ecosystem health
from coal combustion waste. States regulate coal combustion waste
throughout America, but obviously those regulatory formulas vary
from state to state.

In 2006, Chairman Rahall requested that the National Research
Council analyze what would be the best management practices to
in fact deal with the management of coal combustion residues in
mines. The Council report determined that coal waste does cause
problems, serious problems, at or near mines that are being used
as disposal sites, yet they are an important avenue for that waste
disposal. The report recommended enforceable Federal standards
for mine placement as it relates to the coal waste.

Today, the hearing from my perspective as Chairman of this Sub-
committee is the following: First, to gain a better understanding of
the dangers that coal waste can pose if we don’t manage it
properly.

Two, to get input from the two panels to determine what regula-
tion is appropriate for coal waste disposal and whether there is
some sort of combination of management tools that involve land-
fills, quarries or mines that can be best utilized to deal with the
coal waste byproducts.

In addition, I would like to examine how we can promote the
reuse of coal waste in products like concrete. I have been informed
that the State of Wisconsin, for example, reuses 85 percent of the
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coal waste, much of it in concrete. That is the highest percentage
in the country.

So what are the opportunities, as we listen to the experts this
morning, to minimize the coal waste stream and to reuse it in ways
that are good for the economy and provide good byproducts that
have value added?

In closing, obviously, in my opinion anyway, coal will continue to
be a critical part of America’s energy supply, but we should also
at the same time use the best management practices so as to en-
sure the pollution from coal waste should not be a problem ex-
tended into the future that the next generation of Americans will
have to deal with.

I look forward to learning how we can ensure that commonsense
safeguards and commonsense cost-effective ways in which we can
protect people, our communities and our water supplies and, at the
same time, continue to ensure that coal will be a very important
part of America’s long-term energy supply.

At this time, I would like to recognize my colleague, if you want
me to defer, the Ranking Member.

[The prepared statement of Mr. Costa follows:]

Statement of The Honorable Jim Costa, Chairman,
Subcommittee on Energy and Mineral Resources

Today’s hearing is the first time in at least a decade that this Committee has fo-
cused on the important issue of coal combustion waste management. I expect, how-
ever, that this will be just the beginning of our examination of coal waste. Although
our Committee’s chairman, Mr. Rahall, has sought solutions to the problem of coal
waste management since the 1980s, many of us on this Subcommittee are just be-
ginning to learn about the environmental and health risks of coal combustion waste,
and options for its safe management. We intend to hold additional hearings on coal
combustion byproducts in which we can gain input from other perspectives, includ-
ing federal agencies like the Environmental Protection Agency and the Office of Sur-
face Mining, on how best to address the waste challenge safely and sustainably.

Why hold this hearing now? First, because the problem of how to handle coal com-
bustion waste is growing. Coal is a fundamental part of our present and future
energy supply. Coal-fired power plants generate half the nation’s electricity. But,
they yield approximately 125 million tons of coal waste a year that we must reuse
or dispose.

Secondly, the time is ripe for this hearing because recent reports raise serious
questions about the management of coal byproducts, like fly ash. The Environ-
mental Protection Agency has identified 67 cases in which human or ecosystem
health have been compromised by coal combustion waste. And, the Agency’s draft
risk assessment from 2007 revealed risks to human health and the environment
from the disposal of coal waste in landfills and surface impoundments.

Another important report was published in 2006. At Chairman Rahall’s request,
the National Research Council analyzed how to safely manage coal combustion resi-
dues in mines. The Council’s report determined that coal waste may cause problems
at or near some mine disposal sites, and found gaps and inadequacies in state regu-
latory programs for coal waste disposal. The report recommended enforceable fed-
eral standards for mine placement of coal waste.

In short, today’s hearing is an opportunity to gain a better understanding of the
dangers coal waste can pose if mismanaged, and get input on what regulation is
ntgeded for coal waste disposal—whether in landfills, mines, quarries, or other kinds
of sites.

I also think it is important that we examine how we can promote reuse of coal
waste in products like concrete and roads. For example, Wisconsin reuses roughly
85% of its coal waste—the highest rate in the country. Caltrans, in my home state
of California, is considered a leader among state transportation agencies because it
requires the use of fly ash in concrete paving projects. A typical Caltrans project
uses at least 25% fly ash as a replacement for Portland cement. What are the oppor-
tunities to minimize the coal waste stream nationwide, as Wisconsin and California
are striving to do?
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My personal belief is that coal will continue to be a critical part of our energy
supply—but pollution from coal waste should not be part of America’s future. I look
forward to learning how we can ensure that common sense safeguards are in place
for people, communities, and water supplies.

Mr. GOHMERT. I will go ahead.

Mr. Costa. OK. We will have the Ranking Member, the gen-
tleman from Texas, with his opening statement, and then I will
defer to the gentleman from Maryland. Mr. Gohmert?

STATEMENT OF THE HONORABLE LOUIE GOHMERT, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GOHMERT. Thank you, Chairman Costa. Thank you for hold-
ing this hearing today. It is always good when the Committee gets
an opportunity to focus on energy production and its byproducts.

Especially today since approximately 50 percent of the nation’s
electricity is generated from coal-fired power plants, about half of
the byproducts of the combustion of coal are recycled and used for
beneficial uses such as wallboard cement, road construction and—
well, it helps benefit soil. There you go. The remainder of the mate-
rial is placed in landfills, surface impoundments or used in mine
reclamations.

The use and disposal of coal combustion byproducts has been
studied for decades by EPA beginning in 1980 with the passage of
the legal amendment to the Resource Conservation and Recovery
Act. EPA made a formal regulatory determination in 1993 that coal
combustion byproducts were not hazardous. After additional stud-
ies they reiterated this finding in 1999 during the Clinton Adminis-
tration and again in 2000, again during the Clinton Administra-
tion.

In their 2000 Federal Register notice, they announced their in-
tention to develop national standards under the Solid Waste sub-
title of the Resource and Recovery Act for disposal of the coal com-
bustion byproducts in landfills, surface impoundments and mines.

EPA’s developments have been delayed by repeated requests
from numerous organizations and activist groups for additional
studies, including a study conducted by the National Research
Council titled Managing Coal Combustion Residues in Mines.

As a result of that study published in 2006, the Office of Surface
Mining, in concert with EPA, has been working on establishing
Federal standards for the disposal of coal combustion byproducts in
mines as part of their Surface Mining Control and Reclamation
Act. Barring another lawsuit or further delay, these regulations
will be final early next year.

For some reason neither the EPA or OSM were invited to testify
today at this hearing entitled “How Should the Federal Govern-
ment Address the Health and Environmental Risks of Coal Com-
bustion Waste.” It seems sometimes helpful to me to ask those that
are doing the studies how they are doing the studies and what re-
sults they have, what help that we might could better be to them
since they are the ones going through the study rather than merely
hearing their critics.

It seems to me both agencies could have had important informa-
tion and substantive data to share with the Committee in their
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oversight of this issue. In particular, the extent and magnitude of
surface and groundwater contamination from the disposal of these
coal combustion byproducts would be helpful.

Data recently made available by the EPA showed that out of 600
landfills and surface impoundments, only 24 had contaminated
either surface or groundwater. I would like to ask the EPA or OSM
what studies were done to be sure what percent of the 24 came
from the landfills, and how many of those may have come from
other causes. No contamination has been demonstrated, it is nota-
ble, as a result of disposal in mines.

A comprehensive oversight hearing today should have invited the
EPA and the OSM to testify, whether we agree with them or not,
to determine the results of their studies, their methodology and all
that has been done over the last 28 years by the Federal Govern-
ment, and where they are in the process of taking Federal action
to address the concerns that will be raised by the witnesses today.

Regardless of the makeup of these panels, we are still focusing
on an important issue, the disposal of coal combustion waste. Since
we may have more coal than any other country in the world and
since some in this country have a concern about the price of energy
and the effect on hardworking Americans of its ongoing increases
in price, this is certainly an important issue.

It is also notable that economies around the world that are strug-
gling do very little, and in some cases nothing, to help the environ-
ment. Since the goal that many of us have is to make sure that
we have a clean environment that we can pass on to our children
and since struggling economies like China and India are more con-
cerned about getting jobs for people so they don’t revolt, then it is
important to make sure hardworking Americans don’t lose their
jobs.

Or, as some of us have heard from people in my district, union
people especially that are having difficult times paying for the gas-
oline to get to and from jobs, then it is important to give them the
relief so, as one person told me two weeks ago, he doesn’t lose his
job because he can’t afford the gas to get there.

According to the recent EIA Energy Outlook report, energy pro-
duction from coal will grow just under 50 percent between now and
2030 unless we continue to do nothing but attack it. Identifying the
proper methods of disposal with coal combustion waste is a very
important subject, and I look forward to hearing from our wit-
nesses and the expertise they will provide.

Thank you, Mr. Chairman.

Mr. CosTA. Thank you, Mr. Gohmert from Texas.

We will now have for an opening statement the gentleman from
Maryland, Representative John Sarbanes.

STATEMENT OF THE HONORABLE JOHN SARBANES, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF
MARYLAND

Mr. SARBANES. Thank you, Chairman Costa. I am going to keep
my opening remarks pretty brief because I am eager to hear from
the panel that we have assembled here, but I want to thank you
for holding the hearing today. I want to thank you for allowing me
to participate on the Subcommittee’s hearing.
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The whole issue of fly ash and coal combustion waste generally
is one that I have become much more sensitive to in recent months
because of a situation in my district in Gambrills, Maryland, where
there is fly ash dumping in a sand and gravel mine which, as far
as we can tell, has caused several wells in the area to become
tainted with toxic material.

If you look at the materials—and I was reading the testimony of
the various witnesses last night—there are so many different po-
tential harmful effects that can come from this coal combustion
waste and the leaching that can occur, particularly as it gets into
groundwater and then finds its way to the drinking water wells
that people rely on.

So this is a very important hearing. Obviously we want to under-
stand what some of those health effects are. We want to under-
stand what the states are doing to try to respond to this emerging
awareness of the threat and risk, and we want to understand what
the appropriate Federal role may be in providing oversight and reg-
u%ation with respect to how this coal combustion waste is disposed
of.

You have discussed some of the beneficial reuse that can occur.
That is something else to explore here, but I am particularly fo-
cused on the health effects and what we can do to combat them
and prevent them.

We are lucky to hear today from Shari Wilson, who I know, who
is the Secretary of the Maryland Department of Environment, who
has responded to the particular situation that I mentioned at the
outset aggressively, has an impressive background in defending the
environment, and I am very interested to hear her perspective on
how the state regulation and oversight of this issue can work as
a compliment to what we may pursue at the Federal level.

We are also going to hear on the next panel from Norm Harvey,
who is a resident of one of the communities that was affected, and
I think getting his personal perspective on the impact it has had
in his community is also critical to giving us a full awareness of
the issue.

So I am looking forward to the testimony from the witnesses and
I thank you again for bringing us together for this hearing. Thank
you.

Mr. CosrtA. I thank the gentleman from Maryland.

The gentleman from Nebraska, Mr. Smith? Do you have an open-
ing comment?

[No response.]

Mr. CostA. OK. Pass. Do you have a couple of comments, the
gentleman from American Samoa?

Mr. FALEOMAVAEGA. One or two comments, Mr. Chairman, if
that is all right.

Mr. CoSsTA. One or two. The Chairman is in a tolerant mood this
morning. One or two comments. You don’t want to go to three or
four, though.

STATEMENT OF THE HONORABLE ENI F.H. FALEOMAVAEGA, A
DELEGATE IN CONGRESS FROM AMERICAN SAMOA

Mr. FALEOMAVAEGA. I really wanted to attend this hearing. I
serve on the Foreign Affairs Committee, and correct me if I am
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wrong, Mr. Chairman, probably no other country in the world is
more sensitive, especially as it relates to the usage of coal. We hap-
pen to have one of the biggest supplies in the world in our own
country.

I notice also an interest. China relies tremendously on coal, and
when you talk about environmental problems that we are faced
with in the usage of this prime resource that is so common in many
other countries in the world, the only question I raise is that while
we are doing this domestically and internally making sure that we
are environmentally protected and all of this, other countries don’t
even give a hoot about coal combustion waste because that is the
only source of energy that they use without any concern for the en-
vironment and how this relates to our own sense of well-being.

In that area I am curious and wanting to see where do we go
from here? We put standards on ourselves, which I think is com-
mendable, but my question is will the other countries do the same?
I think there is a big disparity here. We put more onus on our own
people, our own companies and all of this, but nothing whatsoever
to deal with other countries that use coal in such a way that we
are not here for discussion, not even to discuss what coal combus-
tion waste is all about.

That is just my point, Mr. Chairman, and thank you for the two
minutes that you have allowed me to say this.

Mr. CosTA. We always love your participation, my good friend,
the gentleman from American Samoa, and you are quite right to
point that out, although I think that in China and maybe other
parts of the world they are starting to turn the corner on this.

When they are hosting the Olympics, as they are this summer,
and trying to figure out how they reduce the amount of emissions
so that you can have enough air quality days so the athletes can
compete, they know they have a problem.

Mr. FALEOMAVAEGA. If the gentleman would yield? China is
spending over $40 billion just to prepare for the Olympics coming
up in August, which is very interesting.

Mr. CoSTA. Right.

Mr. FALEOMAVAEGA. And how this will affect our athletes that
will be competing there? Absolutely no question. The air in China
is terrible.

Mr. CosTA. Certainly it has gotten on their radar screen and
they are aware, as are many of the countries whose athletes are
going there, about the impact of the air quality, so consequently
that is part of the tradeoff, although I will be wanting to point out
to Members of the Subcommittee this morning that is not the sub-
ject of our hearing, but it is the interest of a lot of testimony, and
I do appreciate that.

Let us get on with our first panel if that is all right with every-
one. We would like to recognize the witnesses. We have Professor
Mark

Mr. SQUILLACE. Squillace.

Mr. Costa.—Squillace. Is that right?

Mr. SQUILLACE. Yes.

Mr. CosTA. Squillace. Italiano?

Mr. SQUILLACE. Italiano. Si.




8

Mr. CosTA. Italiano. Molto buono. Mr. Squillace is the Director
of the Natural Resources Law Center at the University of Colorado
School of Law.

We have Ms. Shari Wilson, the Secretary of the Environment for
the State of Maryland, and we have Mr. Dave Goss, the Executive
Director of the American Coal Ash Association.

For those of you who have not testified before a committee in
Congress, you have those lights right in front of you there in front
of Ms. Wilson. Those timing lights are to be a guide, but we do fol-
low them. They give you five minutes.

The green light, of course, means you are on, the yellow light
means you have a minute left, and the red light means that the
Chair would really appreciate very much if you would draw your
comments to a close. If in fact you have more information you
would like to provide us, we do ingest that in the written state-
ments, so keep it to five minutes.

The Chair would now like to recognize with those rules laid out
there the professor from the University of Colorado School of Law.

STATEMENT OF PROFESSOR MARK SQUILLACE, DIRECTOR,
NATURAL RESOURCES LAW CENTER, UNIVERSITY OF
COLORADO SCHOOL OF LAW

Mr. SQUILLACE. Thank you, Mr. Chairman. My name is Mark
Squillace. I am the Director of the Natural Resources Law Center
and a Professor of Law at the University of Colorado Law School,
and, most relevant for our purposes today, I was a member of the
National Research Council committee that issued a report recently
on the disposal of coal combustion residues at coal mines.

It is my pleasure to appear before the Committee today to ad-
dress the question that was posed by the Committee, which is how
should the Federal Government address the health and environ-
mental risks of coal combustion waste, and for reasons that I will
explain in a moment I am going to use the term coal combustion
residues rather than coal combustion waste when referring to these
materials.

Let me take a moment, if I can, to just explain my perspective
on the nature of the problem we are addressing here. As the Chair-
man has already noted, we produce about 125 million tons of coal
combustion residues annually in this country. This is a lot of mate-
rial. It is about the equivalent of what we produce in the municipal
solid waste annually in this country.

To try to visualize how much material we are talking about, if
you could imagine a line of railroad cars extending from New York
to Los Angeles, it would go back three and a half times filled with
coal combustion residues. It is a lot of material, and dealing with
ii}:l poses a significant challenge. There is nobody that can question
that.

The vast majority of these coal combustion residues that we are
talking about are residues from air pollution control equipment
that is placed at coal-fired power plants. About 60 percent is in the
form of fly ash, which is the chief residue from -electrostatic
precipitators and bag houses at these facilities. A little more than
20 percent comes from scrubbers or flue gas desulfurization proc-
esses which are used to reduce SO2 emissions.
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About 16 percent is in the form of bottom ash, which is, of
course, a residue that comes and falls out of the bottom of the boil-
er, and, finally, a small portion is in the form of boiler slag, which
comes from an older type of boiler that is generally being phased
out.

As the Committee’s question implies, the disposal of these CCRs
can impose significant environmental risks and health risks as
well. I would like to make two recommendations to the Committee
on this issue.

First and foremost, I think Federal policy should treat the dis-
posal of coal combustion residues, whether at a coal mine, a landfill
or an impoundment, as the option of last resort. Second, where dis-
posal is allowed, Federal standards should be established to ensure
the disposal of CCRs does not cause environmental damage.

Before expanding on these recommendations, let me briefly ex-
plain why I am using the term coal combustion residues. The rea-
son really is that these are not wastes. As we are going to hear I
am sure from the representative from the Coal Ash Association,
there are many beneficial uses for these products, and for this rea-
son I think the term residue better reflects the nature of the mate-
rials rather than waste. Waste obviously connotes something that
you dispose of or throw away. I would rather we thought about
these materials as something that we can use beneficially.

Now let me turn to my two recommendations. The first concerns
the beneficial reuse of these materials. The NRC committee report
suggested that the use should be strongly encouraged. Currently
less than half of our CCRs are in fact being beneficially used out-
side of the disposal process.

I would go further. I would argue that they should only be au-
thorized for disposal in exceptional circumstances, and my reasons
are quite simple. The disposal of coal combustion residues causes
external costs that are not captured in the marketplace.

These include, for example, as we have already discussed, the po-
tential environmental risks and damage associated with disposal of
CCRs and, more importantly, it includes the environmental and so-
cietal costs that are associated with mining virgin materials that
these coal combustion residues could replace in road construction
and other kinds of purposes. These costs would include, by the way,
the carbon footprint associated with these kinds of mining activi-
ties.

While disposal might still be necessary in some limited cir-
cumstances, especially in the short term, I would urge the Com-
mittee to consider some possible incentives to encourage the bene-
ficial secondary use of CCRs. These might include, for example, a
ban on disposal unless the CCR producer demonstrates a substan-
tial and good faith effort to make reuse of the CCRs, perhaps even
a modest tax on disposal that could be used to support beneficial
secondary uses and, finally and most importantly perhaps, setting
mandatory minimum content requirements for Federal highway
construction that can be waived only in exigent kinds of cir-
cumstances.

In addition, imposing strict regulatory standards on disposal will
I think provide a further incentive. As the Chairman has already
noted, Wisconsin currently reuses about 85 percent of their coal
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combustion residues. I don’t think that is an accident. Wisconsin
has one of the strictest regulatory programs for coal combustion
residues in the country, and I think that directly reflects the fact
that a lot of these residues are being reused.

I am out of time I see. I just want to mention that I would as
well support the setting of strict standards for site characterization
and CCR characterization at the mine, performance standards,
bonding, monitoring and other kinds of requirements if in fact they
are ultimately disposed of, and I will look forward to working with
the Committee in the future on trying to develop appropriate legis-
%ative standards if the Committee decides to go forward on that
ine.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Squillace follows:]

Statement of Mark Squillace, Professor of Law, and Director,
Natural Resources Law Center, University of Colorado School of Law

Thank you for the opportunity to appear before the Subcommittee on Energy and
Mineral Resources of the House Committee on Natural Resources. The sub-
committee has called this hearing to address the question: “How Should the Federal
Government Address the Health and Environmental Risks of Coal Combustion
Waste?” Implicit in this question is the concern that coal combustion wastes may
contain toxic constituents that pose long-term damage to water supplies and the re-
sources that depend on them.

I have spent most of my professional career working on mining issues, with a par-
ticular emphasis on coal mining. I was also a member of the National Research
Council (NRC) Committee that was called upon recently to study the disposal of coal
combustion residues (CCRs) in coal mines as part of the mine reclamation process.
That effort was especially relevant to the question posed by the Committee.

I have two recommendations that respond to the question posed by the sub-
committee. First and foremost, federal policy should treat the disposal of coal com-
bustion residues—whether in coal mines, impoundments or landfills—as the option
of last resort. Whenever possible, CCRs should be used for secondary beneficial pur-
poses, and such use should be promoted through incentives for secondary use as
well as disincentives for disposal. The NRC Committee recommended that secondary
use of CCRs be “strongly encouraged.” I would go further and argue that disposal
of CCRs in coal mines, landfills, and impoundments should not be authorized unless
and until the producer demonstrates a substantial and good faith effort to make the
CCRs available for secondary use.

In establishing a presumption in favor of secondary use, it will become important
to be clear that disposal of CCRs in a coal mine, in an impoundment, or in a landfill
does not qualify. While it may be true in some cases that CCRs can neutralize toxic
materials at a disposal site, this fact alone should not be used to justify a beneficial
secondary use claim. Beneficial, secondary uses must be new uses of the CCRs that
allow the user to avoid the use of some other substitute material. Second, where
disposal is allowed, federal standards should be established to ensure that the dis-
posal of CCRs does not cause environmental damage.

Before expanding on these recommendations, let me raise an issue about nomen-
clature. At the outset, federal policy should avoid accepting the characterization of
coal combustion residues as “waste” materials. Calling them wastes suggests that
they are something for disposal. In fact, most of these wastes have high values for
other purposes. I have used the term “residues” which was the term settled on by
the National Research Council Committee on which I served. The Office of Surface
Mining has used the term “by-products,” and the EPA, simply “products.” Whatever
term is used, it is important that federal policy recognizes that, for the most part,
they are not wastes and that disposal of these materials in mines, impoundments
and landfills should be discouraged.

Federal Policy Should Discourage Disposal

CCRs come from various sources at coal-fired power plants. The majority—about
57 percent—comes from fly ash, which is the chief residue from burning finely
crushed coal, and which is collected in baghouses and from electrostatic
precipitators. Flue gas desulfurization (FGD) material is a residue from the wet and
dry scrubbers typically used for reducing SO2 emissions. FGD materials comprise
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about 24 percent of the CCRs produced at these plants. Bottom ash is a coarser res-
idue that falls out of the boiler and makes up about 16 percent of CCRs. Finally,
boiler slag is a molten form of bottom ash that comes from certain types of furnaces.
Boiler slag particles have a smooth, granular surface that are uniform in size. About
3 percent of CCRs are in the form of boiler slag.

CCRs are widely recognized as suitable for a range of beneficial uses. For exam-
ple, fly ash has cementitious properties that can be used in the production of cement
and other construction activities, and is also suitable for use in the production of
cement, especially in lightweight concrete products. FGD materials are essentially
gypsum (calcium sulfates and sulfites), which is the principle material in the manu-
facture of wallboard. FGD materials are also used in the production of cement.

Much is being done to promote the secondary use of these and other CCRs. The
Coal Combustion Products Partnership (C2P2) program, which is a cooperative ef-
fort that includes the U.S. Environmental Protection Agency (EPA), the American
Coal Ash Association, (ACAA), the Utility Solid Waste Activities Group (USWAG),
the U.S. Department of Energy (DOE), the Federal Highway Administration
(FHWA), and the U.S. Department of Agriculture (USDA), does a good job of pro-
moting the Secondary use of coal combustion residues in beneficial applications. See:
http://www.epa.gov/epaoswer/osw/conserve/c2p2/index.htm

The most recent statistics show increasing use of CCRs for beneficial purposes,
but much more can still be done. For example, the ACAA estimates that almost 45
percent of the 72.4 million tons of fly ash produced in 2006 (about 32,423,569 tons)
was used in 12 of 15 applications that they tracked. This was a 5 percent increase
over the previous year. FGD gypsum production in 2006 was about 12.1 million
tons, and of that about 79 percent (or 9,561,489 tons) was used, primarily on the
production of wallboard and similar products. This is up 2.5 percent over that of
2005. Bottom ash production was about 18.6 million tons of which 45 percent (or
about 8,378,494 tons) was used. This was up 4.5 percent from that of 2005. About
2 million tons of boiler slag was produced in 2006 of which 83 percent (or 1,690,999
tons) was used. This was down from the estimated usage of 96.6 percent in 2005.
Boiler slag is used primarily in blasting grit and as roofing granules. Because boiler
slag comes from older style cyclone furnaces, boiler slag production is expected to
decline as these furnaces are retired.

While the economic incentives for secondary use of CCRs are generally strong,
there remains a great deal of CCR disposal that would not likely occur if the true
cost of disposal were factored into such decisions. Among the external costs that are
unaccounted for in CCR disposal are the societal and economic costs of mining vir-
gin materials, including the carbon footprint from such activities, and the environ-
mental costs and associated risks that result from CCR disposal. While a complete
accounting of these costs should be made, these external costs are sufficiently obvi-
ous to warrant the immediate imposition of incentives for secondary use and dis-
incentives for disposal of CCRs. This might, for example, include a modest tax on
CCR disposal, the proceeds from which could be used to promote secondary use of
CCRs. A $0.10/ton tax on the nearly 53 million tons of CCRs that were disposed
of in 2006 would yield revenues of $5.3 million, and this money could be used to
help establish markets for CCRs or to otherwise incent CCR producers to make sec-
ondary use of these materials.

In addition, and as suggested previously, federal and state policies and laws
should encourage beneficial secondary use of CCRs by demanding that CCR pro-
ducers demonstrate a substantial and good faith effort to make the CCRs available
for secondary use. This should include an analysis of the suitability of the particular
CCRs that are being produced for secondary uses, the relevant markets that might
exist for those CCRs, and the efforts that have been made to market those CCRs
to interested parties. Federal and state policy could promote these markets by estab-
lishing minimum CCR content (or CCR preference standards) for road building ma-
terials in Federal Aid Highway projects.

Even as secondary use is encouraged, some CCR disposal will certainly continue,
especially in the short term. Because CCRs may contain toxic constituents, the NRC
Committee concluded that enforceable federal standards should be established when
CCRs are disposed of in coal mines. Logically, the need for such standards applies
to CCR disposal in impoundments and landfills as well. The establishment and im-
plementation of these standards is important not only to protect the environment
and public health, but also because strict standards will themselves promote the
beneficial secondary use of CCRs. Notably, in Wisconsin, which has one of the best
programs in the country for managing CCR disposal, 85 percent of CCRs were bene-
ficially used in 2004 as compared with only 35 percent nationally. Coal Combustion
Waste Management at Landfill sand Surface Impoundments, 1194-2004, DOE/PI-
0004 (April, 2006)
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Among the issues to be resolved regarding federal CCR disposal standards are the
questions of which federal agencies should be primarily responsible for managing
CCRs, and what standards should be imposed. Once again, the NRC Committee lays
out a useful roadmap for answering these questions. The EPA is the federal agency
most closely associated with managing waste disposal so it makes sense that the
EPA will be significantly involved in this process. Nonetheless, the NRC Committee
was focused on CCR disposal at coal mines during the reclamation process, and coal
mining reclamation is under the jurisdiction of the federal Office of Surface Mining.
Given these overlapping roles, the NRC Committee wisely recognized that coordina-
tion between the Office of Surface Mining and the EPA was needed. The Office of
Surface Mining will not be involved in CCR disposal in impoundments and landfills,
but it makes good sense that mine disposal standards would be consistent with
standards for impoundments and landfills. Thus, it is critically important that the
EPA be closely involved with the Office of Surface Mining in developing standards
for CCR disposal in mines, and that EPA use those standards as a template for fed-
eral standards for impoundments and landfills, if Congress grants EPA the author-
ity to promulgate such standards.

As for regulatory standards, the NRC Committee lays out a sensible outline for
such standards. Drawing on the Committee’s recommendation, Congress should
pass appropriate legislation to enforce that the following standards should be imple-
mented at all landfills, impoundments, and mines that are subject to CCR disposal:

1. CCR and Site Characterization. Both the disposal site and the CCR materials
must be assessed and characterized to determine their potential for promoting
leaching of toxic materials on their own and once they are combined at the site.

2. Site-Specific Management Plans and Performance Standards. A specific plan
must be developed for the disposal at the particular site, and site-specific
standards must be established that assure the protection of the environment
and public health. Generally, sites should be designed to minimize the flow of
Waicer through CCRs so as to minimize the potential for leaching toxic mate-
rials.

3. Monitoring and Bonding. Given the uncertainties and risks associated with
CCR disposal, the placement of a suitable number of monitoring wells should
be required with special attention to wells that are down-gradient from the
CCR disposal area. An adequate bond or other financial assurance should also
be required to assure that the regulatory agency can cover the costs of reme-
dial action, should such action become necessary.

4. Public Participation. The public has a strong interest in assuring the disposal
of CCRs does not adversely affect the environment or public health. Thus, any
CCR disposal proposal should be explicitly made subject to an environmental
assessment process with the opportunity for robust engagement of the public
on issues of concern.

While much of what I have recommended to the committee can be accomplished
without legislation, legislative direction could be very helpful in clarifying federal
policy and especially in promoting the beneficial secondary use of CCRs. For this
reason, I look forward to an ongoing dialogue with the Committee and its staff as
it considers whether legislative action may be necessary or appropriate.

Thank you for opportunity to present these views to the Committee. I welcome
your comments and questions.

Mr. CosTA. Thank you, and we will pursue some of your com-
ments at the question and answer period.

Our next witness is Ms. Shari Wilson, Secretary of the Environ-
ment for the State of Maryland, our neighbor next door.

STATEMENT OF SHARI WILSON, SECRETARY,
MARYLAND DEPARTMENT OF THE ENVIRONMENT

Ms. WILSON. Good morning, Chairman Costa and Honorable
Members of the Committee. Thank you for the opportunity to share
in particular Maryland’s experience with coal combustion waste
and, more importantly, for your interest in this very important
issue.

I also want to thank Congressman Sarbanes for his immediate
support and keen interest in this issue as it relates to public health
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for the citizens of Maryland. We have greatly appreciated his sup-
port.

This morning I would like to talk about four items: The genera-
tion of coal combustion wastes in Maryland, how it is regulated,
what our experience has been, and our recommendations for mov-
ing forward.

In Maryland we, too, rely on coal for over half of our electricity
generated. We have five companies in Maryland who generate coal
combustion byproducts at nine facilities. Those nine facilities
produce approximately two million tons of coal ash—that is fly and
bottom ash—each year.

We do anticipate that the volume of the material generated will
increase significantly over the coming year. In Maryland, the Mary-
land Healthy Air Act requires reduction of sulfur dioxide by 80 per-
cent by 2010 and 85 percent by 2013. Flue gas desulfurization
equipment or scrubbers, as the professor mentioned, is the tech-
nology that will be used to achieve those reductions.

While removing 200,000 tons of SO2 emissions, at the same time
use of those scrubbers will also increase the volume of scrubber
slug by 2.5 million tons, so we will be more than doubling the ton-
nage of this waste material that is generated in Maryland over the
coming five years.

As you mentioned, coal combustion byproducts are frequently re-
used. Currently in Maryland we are at about the one million ton
mark, so we are just around 50 percent. Fly ash, as you all know,
can be reused for many beneficial purposes, including concrete
manufacturing and building material, and wherever possible reuse
must be strongly encouraged.

There are, however, questions about the conditions under which
reuse is and should be taken. For example, when used for struc-
tural fill should liners be used? Should there be defined distances
between the use of the material and potable water resources?
Should it be used in sensitive environmental areas, wetlands and
other areas of special state concern?

So while reuse is the goal and we would like to reach the 100
percent mark in the preferred alternative, currently in Maryland
half of our waste is not reused, and we have many questions about
further guidelines for the proper reuse.

The remainder of the material generated in Maryland is disposed
of or used in mine reclamation. We have 29 locations where these
materials have been disposed or are being used in one form of mine
reclamation or another. Of those sites, 21—21 of the 29—are sur-
face mines, 20 are coal-related and one is a sand and gravel mine.
Eight are structural or fill sites. So we are a small state, but we
have a variety of conditions under which these materials are used
and then disposed of.

As far as our regulatory authority is concerned, in Maryland reg-
ulatory controls exist through mining and/or water discharge per-
mitting authority, so we are using our mining authority and our
water discharge permit authority to control mine reclamation and
disposal sites. We do not have regulations that are specific to the
management and control of coal combustion waste products. Many
states also use their solid waste authority. Maryland does not, but
we have proposed to do so.
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Turning quickly to our experience, at two sites within the past
year we have experienced groundwater and surface water contami-
nation issues as the Congressman from Maryland mentioned. One
site impacted residential groundwater wells. We took immediate
action to correct, require remediation, corrective action, connection
of those homes to public water supply and impose the third largest
fine in Maryland’s environmental civil penalty history, again indi-
cating the severity of the situation. We have one other enforcement
action underway.

Also at around the same time we began to assess comprehen-
sively what we are doing to regulate these materials in Maryland.
We in eight months have put in place a proposal to more tightly
regulate using our solid waste authority as many other states do
to more tightly regulate how this material is disposed of.

Turning to our recommendations, we have three. There is an op-
portunity for further research at the Federal level with regard to
health impacts and also with regard to guidance on beneficial reuse
and the circumstances under which that is appropriate.

Also with regard to Federal regulation, while we do not see any
reason why this material should be regulated as a hazardous
waste, we do see this as an issue where there is a need for some
Federal threshold or baseline of regulation to ensure public health
is protected.

I have to mention that this is an area where the conditions from
state to state vary tremendously. Even within the small geo-
graphical area within Maryland we have tremendous variety in our
groundwater conditions, our soil conditions, and the guidelines for
proper and safe disposal will vary tremendously from location to lo-
cation.

This is the same across the country, of course, but magnified
many times over. So while we think there is a place for a Federal
baseline or threshold of action, a threshold which states must meet,
it is very important to understand in this arena that the conditions
significantly vary in terms of geological conditions, groundwater
conditions and temperature and climate and a lot of other issues
that affect proper disposal.

So to the extent there were to be any Federal action, we believe
that it would be appropriate to set a minimum threshold but allow
states to exceed those thresholds, but also to tailor the regulatory
scheme to their particular conditions.

I also want to note that the ECOS Waste Subcommittee has re-
cently sent a letter to EPA expressing the opinion that the mate-
rials should not be regulated as a hazardous waste and that no
Federal regulation appears to be warranted, and I understand that
ECOS as a body may take up this issue in the fall.

Maryland’s position is slightly different than that. We agree that
there is no call for regulation of the material as a hazardous waste,
but we do think that some Federal threshold would assist in ensur-
ing that the states have programs in place to protect public health
and the environment based on their individual conditions.

Mr. CosTA. You have exceeded your time by two minutes and 30
seconds. I have been patient. I want to be fair to all the witnesses.

Ms. WILSON. I understand, Mr. Chairman, and I am concluding.
I greatly appreciate your patience.
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[The prepared statement of Ms. Wilson follows:]

Statement of Shari T. Wilson, Secretary,
Maryland Department of the Environment

Chairman Costa, and honorable members of the Committee, thank you for the op-
portunity to share Maryland’s experience with coal combustion waste with you and,
more importantly, for your interest in this very important issue.

We also greatly appreciate Congressman Sarbanes’ interest and attention to
issues surrounding the disposal of this by-product of producing energy from coal.

In 2006, the most recent year for which complete information is available from
Maryland’s Public Service Commission, coal generated 60.1% of the electricity gen-
erated in the State. In Maryland, there are five companies who generate coal com-
bustion by-products at 9 facilities. Approximately 2 million tons of coal ash (fly and
bottom ash) is generated annually from Maryland plants. Of that 2 million tons, ap-
proximately 1.6 million tons of coal ash is from the plants owned and operated by
two companies, Constellation and Mirant.

In Maryland, the Maryland Healthy Air Act requires flue gas desulfurization
equipment (known as “scrubbers”) to be put in place by 2010 to reduce sulphur diox-
ide (SO2) emissions by 80%. A second phase of requirements in 2013 will increase
the emission reductions to 85%. That equipment, while reducing SO2 emissions by
over 200,000 tons will also increase the volume of scrubber sludge produced by 2.5
n%igié){lN tons. By 2013, therefore, facilities in Maryland will generate 4.5 million tons
0 s.

As you are aware, coal combustion by-products are frequently reused. Currently,
approximately 1 million tons, or one half of the coal ash produced annually, is bene-
ficially used in Maryland. Fly ash can be reused for concrete manufacturing and in
building material. It can also be used as structural fill in roadway embankments
and development projects. (It can also be used in agricultural applications. While
these are just a few of the reuse applications, there are many outstanding questions
with regard to the safety of reuse.) For example, when used for structural fill,
should liners be used; should there be defined distances between use of CCWs and
potable water sources; should it be prohibited in shoreline areas such as the Chesa-
peake Bay Critical Area, source water protection areas, wetlands, or other areas of
special concern; if used in agriculture, should it be applied to crops that are for
human consumption. These are issues being examined as the State begins to de-
velop a second phase of regulations to more effectively control reuse.

While reuse is the goal and preferred alternative, currently in Maryland, approxi-
mately half of the coal combustion by-product