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(1) 

SUNSHINE IN LITIGATION ACT OF 2008 

THURSDAY, JULY 31, 2008 

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL

AND ADMINISTRATIVE LAW, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:40 a.m., in 
room 2237, Rayburn House Office Building, the Honorable Linda 
Sánchez (Chairwoman of the Subcommittee) presiding. 

Present: Representatives Sánchez, Cannon, and Jordan. 
Staff present: Matthew Wiener, Majority Counsel; Daniel Flores, 

Minority Counsel; Andrés Jimenez, Majority Professional Staff 
Member; and Megan Crowley, Minority Clerk. 

Ms. SÁNCHEZ. This hearing of the Committee on the Judiciary, 
Subcommittee on Commercial and Administrative Law will now 
come to order. 

I will now recognize myself for a short statement. 
Serious concerns have been raised as to whether court secrecy or-

ders may endanger public safety and health. There are several ex-
amples of court secrecy orders that have concealed from the public 
and governmental regulatory agencies information about dangerous 
products and other potential harms. 

None is more well known, perhaps, than the secrecy orders in-
volving Firestone tires. Defective Firestone tires resulted in more 
than 250 deaths and many more serious injuries throughout the 
1990’s. Although Firestone knew of the defects by the early 1990’s, 
it concealed the information from the public by settling numerous 
lawsuits under the cover of court secrecy orders. Those orders pro-
hibited plaintiffs from sharing information with the public about 
the defects uncovered during litigation. 

Not until 2000, when Firestone issued a recall, did the public fi-
nally learn of them. By then it was too late for those who were al-
ready victims and for their families. This is just one notable exam-
ple. We expect to hear about others during this morning’s testi-
mony. 

The fundamental question before us is whether Congress should 
leave the issue of court secrecy in the hands of Federal judges or, 
instead, address the issue itself. Should we choose the latter, we 
have H.R. 5884, the ‘‘Sunshine in Litigation Act of 2008.’’ H.R. 
5884 mirrors a bill pending before the Senate that has been favor-
ably reported by a bipartisan majority of the Senate Committee on 
the Judiciary. 
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H.R. 5884 is modest in its scope. Its key provision would require 
courts to do what some Federal judges already do: consider the 
public’s interest in health and safety before entering certain con-
fidentiality orders that would conceal information from the public 
uncovered during discovery. 

H.R. 5884 would not prohibit a court from ordering the confiden-
tiality of discovery materials when confidentiality is due, such as 
when protecting a trade secret, other proprietary commercial infor-
mation, or personal information of a private nature. 

It would simply require a court, before entering a nondisclosure 
order, to find that the asserted interest in confidentiality outweighs 
the public interest in open access. And it would require that the 
nondisclosure order be no broader than necessary to protect the 
privacy interest that justifies its issuance. 

To help us evaluate whether these and related restrictions on 
court secrecy orders should be legislatively mandated, we will hear 
from four witnesses. They are: Richard Meadow, a partner in the 
Lanier Law firm in New York; Professor John Freeman, Distin-
guished Professor Emeritus of Law at the University of South 
Carolina School of Law; the Honorable Mark Kravitz, a judge on 
the United States District Court for the District of Connecticut, 
who is testifying on behalf of the Judicial Conference of the United 
States; and the Honorable Joseph Anderson, Jr., a judge on the 
United States District Court for the District of South Carolina. Ac-
cordingly, I look forward to hearing today’s testimony from our wit-
nesses. 

[The bill, H.R. 5884, follows:] 
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Ms. SÁNCHEZ. And at this time, I would now recognize my col-
league Mr. Cannon, the distinguished Ranking Member of the Sub-
committee, for his opening remarks. 

Mr. CANNON. Thank you, Madam Chair. 
Just as a matter of curiosity, which I should probably frame as 

a parliamentary inquiry, I would think this normally would come 
under the jurisdiction of the Intellectual Property and Courts Sub-
committee. Is there a reason why we are doing it here? 

Ms. SÁNCHEZ. I would expect that, perhaps, for issues involving 
trade secrets that might be the case. But we are talking about 
issues of public health and welfare. So I believe the jurisdiction is 
properly in this Subcommittee. 

Mr. CANNON. As the Chair knows, I am always anxious to ex-
pand the jurisdiction of this Committee. And so I think we should 
go forward. But my sense is that since we are dealing with the 
rules, or the way we make the rules, that this probably would fit— 
what we probably ought to do is get courts in this Committee, be-
cause IP has plenty of other things to do. 

I want to thank the witnesses for their testimony today regard-
ing H.R. 5884, the ‘‘Sunshine in Litigation Act of 2008.’’ Oftentimes 
we hold hearings on legislation in this Subcommittee which is sup-
ported or opposed by partisan groups on opposite sides of the issue. 
That is not the case with the bill we are considering today. 

Rather, the Sunshine in Litigation Act is opposed not just by 
what would generally be perceived as conservative or pro-business 
groups but by non-partisan groups such as the Judicial Conference 
of the United States and the American Bar Association. The bill is 
also opposed by the Department of Justice. 

I ask unanimous consent that opposition letters from the Judicial 
Conference, the ABA and the Department of Justice be entered into 
the record. 

Ms. SÁNCHEZ. Without objection, so ordered. 
[The information referred to follows:] 
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Mr. CANNON. And why are these groups opposed to 5884? 
First, they are opposed that the bill circumvents the regular 

order for promulgating changes to the Federal Rules of Civil Proce-
dure established in the Rules Enabling Act. The Rules Enabling 
Act was passed by Congress so that before a Federal rule is adopt-
ed or modified, it is thoroughly vetted and studied by the Judicial 
Conference, the public, and the Supreme Court before being pre-
sented to Congress. 

There is no reason to abandon that process for the rules changes 
proposed in H.R. 5884. 

Second, they are opposed because the bill is not only unnecessary 
but would increase the burden and cost of litigation. This bill is un-
necessary because discovery protective orders are rare. An exten-
sive empirical study conducted by the Judicial Conference revealed 
that in the Federal judicial districts surveyed, protective orders 
were requested in only 6 percent of all civil cases. 

This bill will increase the burden and cost of litigation because 
if confidentiality and privacy are not protected, litigants will be 
forced to oppose any document request that an opposing party 
makes for information which may be sensitive or confidential. 

It will also force judges to make findings of fact every time a pro-
tective order is requested. As Judge Kravitz wrote in his testimony, 
requiring courts to review discovery information to make public 
health and safety determinations in every request for a protective 
order, no matter how irrelevant to public health or safety, will bur-
den judges and further delay pretrial discovery—which already, by 
the way, takes way too long. I think we have a consensus on that. 

For these reasons, the Judicial Conference has consistently con-
cluded that provisions affecting Rule 26(c)—similar to those sought 
in H.R. 5884—were not warranted and would adversely affect the 
administration of justice. 

In short, this bill is a bad idea, and it is a bad idea made worse 
by skipping the process that Congress set forth in the Rules Ena-
bling Act. Hopefully, after this hearing we can lay this bill to rest. 

Madam Chair, the size of this panel did not allow us to call some 
additional witnesses to testify in person. However, these witnesses 
have graciously provided us with their written views on the bill. I 
ask unanimous consent that written views of Professor Arthur Mil-
ler, a professor at New York University School of Law and one of 
the foremost experts on this area of the law, be entered into the 
record. 

Ms. SÁNCHEZ. Without objection, so ordered. 
[The information referred to follows:] 
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Mr. CANNON. As well as the written views of Stephen Morrison, 
a partner at Nelson Mullins, who has tried more than 240 cases 
to a jury verdict and has argued more than 60 appeals in the na-
tion’s highest courts, including the Supreme Court of the United 
States. 

Ms. SÁNCHEZ. Also without objection, so ordered. 
[The information referred to follows:] 
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Mr. CANNON. I thank you, Madam Chair. I yield back. 
Ms. SÁNCHEZ. I thank the gentleman for his statement. 
I would also ask unanimous consent to enter into the record a 

statement of Senator Kohl, who has introduced substantially this 
legislation in successive cycles. Without objection, his testimony 
will be entered into the record. 

[The prepared statement of Senator Kohl follows:] 

PREPARED STATEMENT OF THE HONORABLE HERB KOHL, A U.S. SENATOR FROM THE 
STATE OF WISCONSIN 

Thank you, Chairwpman Sánchez, for holding a hearing H.R. 5884, the Sunshine 
in Litigation Act of 2008, and the use of secrecy agreements and sealed settlements. 
I would also like to thank Congressman Wexler for introducing this legislation; leg-
islation that I have been working on for many years and which recently passed the 
Senate Judiciary Committee with bipartisan support. I am pleased to see the bill 
advancing here in the House and I look forward to working with Congresswoman 
Sánchez and Congressman Wexler on this important issue. 

Far too often, court approved secrecy agreements and sealed settlements hide 
vital public health and safety information from the American public—putting lives 
at stake. We are all familiar with well-known cases where protective orders and se-
cret settlements prevented the public from learning about the dangers of silicone 
breast implants, IUDs, a prescription pain killer, side-saddle gas tanks, and defec-
tive heart valves and tires. This critical health and safety information did not de-
serve court endorsed protection. 

The Sunshine in Litigation Act is a narrowly targeted measure that will make 
sure court-endorsed secrecy does not keep the public from learning about health and 
safety dangers. Under the bill, judges must consider public health and safety before 
granting a protective order or sealing court records and settlement agreements. 
They have the discretion to grant or deny the secrecy based on a balancing test that 
weighs the public’s interest in a potential public health and safety hazard and legiti-
mate interests in secrecy. The bill does not place an undue burden on our courts. 
It simply states that in a limited number of cases, judges must a closer look at re-
quests for secrecy. 

Last December, at a hearing in the Senate Judiciary Subcommittee on Antitrust, 
Competition Policy and Consumer Rights, we learned that while some judges may 
be more aware of the issue, this problem continues and we have examples to prove 
it. Johnny Bradley told us the chilling details of a car accident caused by tire tread 
separation that killed his wife and left him and his son severely injured. During his 
lawsuit against Cooper Tire, he learned that information about similar accidents 
had been kept secret for years through court orders and secret settlements. Today, 
details about this tire defect remain protected by court orders while Cooper Tire 
continues to aggressively fight attempts to make them public. 

We also learned about the case of Zyprexa, a drug used to treat schizophrenia and 
bipolar disorder. In 2005, the drug company Eli Lilly settled 8,000 cases related to 
Zyprexa. The cases alleged that Eli Lilly did not disclose known harmful side-effects 
of Zyprexa, such as inordinate weight gain and dangerously high blood sugar levels 
that sometimes resulted in diabetes. Documents exchanged during discovery showed 
that Eli Lilly knew of the harmful side effects but did not inform prescribing doctors 
or the FDA. However, all of the settlements required plaintiffs to agree ‘‘not to com-
municate, publish or cause to be published . . . any statement . . . concerning the 
specific events, facts or circumstances giving rise to [their] claims.’’ As a result, the 
public did not learn about these settlements or Zyprexa’s dangerous side effects 
until two years later when The New York Times leaked documents from the case 
that were covered by a protective order. 

Finally, we heard from Judge Joe Anderson, a federal district court judge in South 
Carolina. We are pleased that the Subcommittee will hear from him today. Judge 
Anderson expressed his support for the Sunshine in Litigation Act as a balanced ap-
proach to address ‘‘a discernable and troubling trend’’ for litigants to ask for secrecy 
in cases where public health and safety might be adversely affected. He told us 
about a local rule in South Carolina, one that goes even further than our bill, and 
how it has been a great success. Despite concerns for the increased burden such a 
measure would put on South Carolina’s federal courts, the number of trials has not 
increased and cases continue to settle even though secrecy is no longer an option. 

In response to concerns about national security and personally identifiable infor-
mation, we included language to ensure that this information is protected. We have 
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also heard concerns about protecting trade secrets. I would like to make it very clear 
that our bill protects trade secrets. We are confident that judges, as they are al-
ready required to do, will give ample consideration to them as part of the balancing 
test. However, we will not permit trade secrets that pose a threat to public health 
and safety—such a defective tire design—to justify secrecy. 

We take great pride in our court system and its tradition of fairness for plaintiffs 
and defendants alike. However, the courts are public institutions meant to some-
times go beyond simply resolving cases between private parties; they also serve the 
greater goods of law, order and justice. We must not allow court endorsed secrecy 
to jeopardize public health and safety or undermine the public’s confidence in our 
judicial system. 

Again, I thank Chairwoman Sánchez and Congressman Wexler for their attention 
to this important issue and I look forward to working with them to enact the Sun-
shine in Litigation Act. 

Ms. SÁNCHEZ. Without objection, the Chair will be authorized to 
declare a recess of the hearing at any point. 

And at this point, I am now pleased to introduce the witnesses 
for our hearing. Our first witness is Richard Meadow. Mr. Meadow 
has successfully tried over 25 cases to verdict. Since joining the La-
nier Law Firm, Mr. Meadow was part of the trial team that ob-
tained plaintiff verdicts in the Vioxx litigation in excess of $300 
million. An active participant in New York and national bar asso-
ciations, Mr. Meadow currently serves on the board of directors of 
the New York State Trial Lawyers Association. Mr. Meadow has 
lectured at numerous legal conferences and has been appointed to 
many committees that explore issues germane to the medical and 
legal communities. I want to welcome you to today’s panel. 

Our second witness is John Freeman. Professor Freeman joined 
the University of South Carolina Law Faculty in 1973. Prior to 
that, Professor Freeman started law practice in 1970 with the 
Jones Day law firm and subsequently worked for the Securities and 
Exchange Commission, where he served as special counsel ana-
lyzing mutual fund issues. He has taught corporate and securities 
law and legal ethics for over 30 years, and has testified as an ex-
pert witness or served as trial counsel in various legal malpractice 
lawsuits, ethics proceedings, and investment-related cases. 

Professor Freeman has written and lectured extensively on eth-
ics, malpractice and business-related matters, and writes a regular 
column on professionalism topics for the South Carolina Lawyer. 
Most recently, Professor Freeman has been addressing as a writer 
and commentator certain problems with the way mutual fund spon-
sors conduct their businesses. Professor Freeman retired from the 
faculty in 2008. He has received various service awards and serves 
as one of the four public members on South Carolina’s Judicial 
Merit Selection Commission. We want to welcome you to today’s 
panel. 

Our third witness is Mark Kravitz. Judge Kravitz was appointed 
in 2003 by President George W. Bush to the U.S. District Court for 
the District of Connecticut. Previously, Judge Kravitz was a part-
ner at the law firm of Wiggin & Dana, LLP, where he worked for 
nearly 27 years, most recently as the chair of the firm’s Appellate 
Practice Group. Before joining Wiggin & Dana, Judge Kravitz 
served as a law clerk to Circuit Judge James Hunter, III, of the 
U.S. Court of Appeals for the Third Circuit, and then to Justice 
William H. Rehnquist of the United States Supreme Court. 
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From 2001 to 2007, Judge Kravitz served as a member of the 
Standing Committee on the Rules of Practice and Procedure in the 
United States Courts, the body that oversees the rules of procedure 
and evidence that apply in all Federal courts. During that period, 
he also served as liaison member of the Advisory Committee on 
Criminal Rules. In June of 2007, Chief Justice John Roberts, Jr., 
appointed Judge Kravitz to chair the Advisory Committee on Civil 
Rules, the body that oversees the Federal Rules of Civil Procedure. 

From 1999-2003, Judge Kravitz was a regular columnist and 
commentator for the National Law Journal on appellate law. He 
has also authored numerous articles on a variety of topics. Judge 
Kravitz served as an adjunct professor at the University of Con-
necticut School of Law from January 1995 to 2001 and a lecturer 
in law at the Yale University Law School in 2000. Welcome to to-
day’s panel. 

Our final witness is Joseph Anderson, Jr. After clerking for the 
Fourth Circuit’s chief judge, Clement Haynsworth, Judge Anderson 
entered private practice with his family law firm. In 1980, he was 
elected to the South Carolina House of Representatives, where he 
served until his appointment to the Federal bench. Judge Anderson 
was also active in political campaigns other than his own, twice 
serving as county chair for Senator Strom Thurmond’s reelection 
efforts and once for Congressman William Jennings Bryan Dorn’s 
bid for governor. 

Judge Anderson has been very active in the community as a 
member, board member and president of various organizations, in-
cluding the Lions Club, United Way and the Boy Scouts. As a prac-
ticing lawyer and judge, he has published a variety of articles on 
substantive topics in trial advocacy. 

I want to thank you all for your willingness to participate in to-
day’s hearing. 

Without objection, your written statements that you have pro-
vided will be placed into the record in their entirety. 

And we are going to ask that you please limit your oral testi-
mony to 5 minutes. We do have a lighting system that we some-
times remember to employ here. You will get a green light when 
your time begins. When the light switches from green to yellow, 
that is a warning that you have about a minute to conclude your 
testimony. And then when you receive the red light, that will let 
you know that your time has expired. Of course, if you are mid-sen-
tence or mid-thought when you get the red light, we will allow you 
to complete your final thought before moving on to the next wit-
ness. 

With that, at the conclusion of your testimony, we will then allow 
Members to ask questions subject to the 5-minute limit. 

If everybody understands the rules and everybody is ready to 
proceed, I would invite Mr. Meadow to please begin his testimony. 

TESTIMONY OF RICHARD D. MEADOW, 
THE LANIER LAW FIRM, PLLC 

Mr. MEADOW. [Off mike.] 
Ms. SÁNCHEZ. Rarely do we have a witness that keeps it to less 

than 5 minutes. 
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Mr. MEADOW. I am pleased to appear before the Committee today 
to testify on behalf of myself and my law firm in support of the 
Sunshine in Litigation Act. 

My name is Rick Meadow. I am the managing attorney of the La-
nier Law Firm in New York City. We are a Houston-based law firm 
with offices in Los Angeles and Palo Alto, Houston and New York. 
We are involved in pharmaceutical litigation, asbestos litigation, 
toxic tort, and a number of other litigations. Led by Mr. Lanier, we 
took the forefront in the Vioxx litigation as lead counsel. As you 
previously stated, we achieved three of the successful verdicts in 
the Vioxx litigation against Merck Pharmaceuticals. 

Because of the nature of our particular practice, we are subject 
to numerous confidentiality orders and numerous confidentiality 
settlements. It is for that reason that we appear here today on be-
half of and in favor of the Sunshine in Litigation Act. 

I would like to discuss the effect of these confidentiality settle-
ments and confidentiality protective orders on numerous litiga-
tions. 

The first I would like to discuss is the public health and safety 
of the Zyprexa litigation, but because of the confidentiality order I 
can’t address that. 

I would also like to discuss the public health and safety that is 
in effect because of the Bextra litigation, but because of the con-
fidentiality order in effect I cannot do that either. 

I would like to discuss the Ortho Evra litigation that we are in-
volved in, but I can’t do that as well. 

Nor can I discuss those litigations involving Kugel Mesh, Vioxx— 
which continues—Avandia and many of the other litigations that 
we are involved in. 

Because of the nature of today’s practice, where the majority of 
our litigations end up in the Federal court because of the multi-dis-
trict litigation process, I am not at liberty to discuss the public 
health and safety and welfare of a number of products that this act 
would take care of and allow us to talk about it. 

I would also like to talk about how some corporate executives, 
based on internal emails, sell stock unbeknownst to an unknowing 
public, but I can’t discuss that as well. 

I could also, would love to, discuss how some corporations pollute 
surrounding neighborhoods with cancer-causing toxic agents, but 
because of the confidentiality agreement and orders I am not al-
lowed to discuss that as well. 

And there is one other litigation I would like to discuss where 
a major automobile manufacturer redesigned their product in mid-
stream after a couple of rollover deaths, but I can’t discuss that as 
well. But because of—— 

Ms. SÁNCHEZ. I can now see why you were so confident your tes-
timony would be less than 5 minutes. 

Mr. MEADOW. Well, yes, these are—and you lead me to my next 
line—these are just a few of the many examples where the public 
safety and welfare have taken a backseat to the interests of cor-
porate defendants as well as settling defendants that are injured 
by hazardous products and practices. 

At a time when the nation faces the looming possibility of Fed-
eral preemption, the lack of the disinfectant of the Sunshine Law 
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would free corporations to operate under the cloak of darkness with 
full immunity on an unsuspecting and unprotected public. This is 
a concept which must concern you, the Members of Congress who 
are entrusted with the significant responsibility to represent and 
protect the public welfare. 

These same interests are behind many meritless arguments that 
the Sunshine Act would chill settlements and overburden the court 
system. I beg to differ. Not only is there no proof of this assertion, 
it impugns the integrity of the bar on both sides of any civil dis-
pute. 

I have addressed these issues in my written statement, but this 
morning I would like to focus on the potential deterrent aspects of 
the Sunshine Act. 

Today, those who choose profits over people, and thus risk litiga-
tion if they are caught, take comfort in their proven ability to de-
mand confidentiality in exchange for providing unfettered discovery 
and in exchange for ultimately settling with some claimants, who 
are often only a tiny fraction of the victims of a hazardous product. 

If the Sunshine Act were in place, these same interests would 
have good reason to think twice before rushing a product to market 
because their actions would be unveiled for all the public to see. 

The need for the Sunshine Act has recently become more urgent. 
The American public increasingly has nowhere to turn. The FDA, 
Consumer Product Safety Commission, EPA, and other govern-
mental agencies are overworked, underfunded, and in some cases 
unmotivated to protect the public welfare. The last line of defense 
may rest with Congress beginning with the Sunshine in Litigation 
Act. 

Thank you. 
[The prepared statement of Mr. Meadow follows:] 
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PREPARED STATEMENT OF RICHARD D. MEADOW 
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Ms. SÁNCHEZ. Thank you, Mr. Meadow. We appreciate your testi-
mony. 

At this time, I would invite Professor Freeman to give his testi-
mony. 

TESTIMONY OF JOHN P. FREEMAN, DISTINGUISHED PRO-
FESSOR EMERITUS, UNIVERSITY OF SOUTH CAROLINA LAW 
SCHOOL 

Mr. FREEMAN. Thank you, Madam Chairwoman. 
I am delighted to be here. As my written statement reflects, I 

have taught various courses, including White Collar Crime, Securi-
ties, and Professional Responsibility, over the years, over 35 years, 
before my retirement. From time to time I also assisted either as 
a lawyer, a consultant or an expert witness in certain big-case liti-
gation, including Big Tobacco—which to a considerable extent was 
driven out of South Carolina by some of our top lawyers, asbestos 
cases the same—but also other cases that affect the public interest, 
such as Dalkon Shield litigation, sexual predators and Catholic 
priests, defective car seats, Benlate fungicide, which cut a wide 
swath among farmers, and so forth. 

From my experience in big complex cases, protective orders are 
very, very common and very overbroad. As my written statement 
reflects, decades ago judges were complaining about the issuance of 
protective orders, and one judge saying on the record he was un-
aware of any case in the past half-dozen years—and this is 1981— 
of even a modicum of complexity where an umbrella protective 
order was not agreed to. 

I included in my written statement a recent, to update, within 
the last 2 months, order from the Seventh Circuit, a District Court 
order, where you have a magistrate judge complaining about law-
yers in that circuit—which has taken the lead in trying to clamp 
down on protective orders—just not doing it, lawyers not following, 
not getting the message. And somebody needs to send a strong 
message. It hasn’t been sent over decades. 

The secrecy selling is of keen interest to me. As you know, we 
have dealt with that in South Carolina. And I would just raise a 
hypothetical, two actually, with you. 

One: Assume that you have a witness to a vicious criminal as-
sault who is a sole witness and the only person whose testimony 
could really convict the wrongdoer. And assume that the perpetra-
tor’s lawyer goes to that witness and says, ‘‘Here is $25,000. I want 
you to take this money. I don’t want you to report to the police. 
I don’t want you to cooperate with the authorities. It didn’t hap-
pen.’’ It is just: Wipe it off the map, and here is the money. Go 
spend it. Enjoy it. And assume that that transaction is struck. 

And nobody would have a problem condemning that transaction 
for witness tampering, obstruction of justice, conspiracy, bribery, 
all kinds of heinous things. 

Well, suppose it is a design defect in an automobile. And there, 
after tremendous discovery and a lot of effort, finally the plaintiff 
has figured it out and has come up with the killer documents—the 
key documents, the smoking gun documents. 

And the company, realizing that it is going to get stung and that 
all this is going to come out, goes to the plaintiff and goes to the 
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plaintiff’s lawyer and says, ‘‘Here is a million. Here is $3 million. 
We want your file. It didn’t happen. You can’t talk to anybody 
about it. We will—you will owe us liquidated damages if you—you 
are not cooperating with a soul.’’ 

And you might say, ‘‘Well, so what?’’ The deal goes down. The 
settlement is agreed to. The money is exchanged. And you can say, 
‘‘Well, that happens every day. Nothing wrong with that. And it is 
a free country.’’ 

But what has happened in the hypothetical number two is the 
same thing that happened in hypothetical number one: You have 
a victim of serious wrongdoing or a witness to serious wrongdoing 
taking money in exchange for a promise not to cooperate with any-
body. And we forget that victims of torts involving health and safe-
ty are often witnesses. And for them to take money and have their 
testimony and their ability to cooperate bought off, I say is heinous. 
It is heinous in the criminal case. I say it is heinous in the civil 
case. It is not what we talk about in our ethics courses. It is not 
proper. 

As for some of the complaints, you know, there are theories that 
it is going to take too much time away; it is going to tie up our 
courts in knots. I don’t believe that for a second. I mentioned that 
there is a group, the Lawyers for Civil Justice—Mr. Morrison was 
a—didn’t represent them, but was a former president of that 
group—and they declare it is imperative that this legislation be 
killed; it is bad legislation, and if you pass it other people are going 
to emulate it at the state level. 

Well, if it is bad legislation and it is going to tie our courts in 
knots, there is no risk that anybody is going to follow it. What I 
suggest people are really afraid of is that this starts momentum 
going in favor of truth in our courts. I want to see that. 

Thank you. 
[The prepared statement of Mr. Freeman follows:] 
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PREPARED STATEMENT OF JOHN P. FREEMAN 
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Ms. SÁNCHEZ. Thank you, Professor Freeman. We appreciate 
your testimony. 

At this time, I would invite Judge Kravitz to please begin his tes-
timony. 

TESTIMONY OF THE HONORABLE MARK R. KRAVITZ, JUDGE, 
U.S. DISTRICT COURT FOR THE DISTRICT OF CONNECTICUT 

Judge KRAVITZ. Thank you, Madam Chairperson. I am pleased to 
be here on behalf of the Judicial Conference Standing Committee 
and the Civil Rules Committee. 

I just want to give you a little bit about my background, as the 
others have, so you will understand where I am coming from on 
this issue. I practiced for 27 years, and during that period of time 
I worked with protective orders for both plaintiffs and defendants. 
And a large portion of my practice was devoted to representing 
media companies who were trying to intervene in cases and open 
government. And I am proud to say that I have received two 
awards in Connecticut for my efforts at open government and ef-
forts against secrecy in government. And I say that not to be boast-
ful but rather so that you know that I do not have a personal his-
tory of secrecy in government at all. 

Yet, the Rules Committee is opposed to this legislation for, I 
think, three very good reasons. 

First, there is no empirical evidence to suggest that protective or-
ders or sealed settlements are substantially used in the Federal 
courts or that there is any abuse. My friend Professor Freeman 
talked about every case having a protective order. We have actually 
dug into the data, and 6 percent of Federal cases have protective 
orders, and sealed settlements are in one half of 1 percent of all 
cases that are solved. 

The Rules Committee actually devotes itself to using empirical 
information, not anecdotal information, and information about the 
Federal courts, not the state courts, to inform the rules process. 
And I would just say, if the committee has empirical information 
that suggests there is a problem to get it to the Rules Committee 
so that it can use that in the context of the rules process. 

Secondly, this is not, with all due respect, Madam Chairperson, 
at least insofar as the protective orders are concerned, a modest 
proposal. What this proposal suggests is that at the start of a case, 
before the judge knows anything about the case, the judge is going 
to have to review the documents, sometimes millions of pages of 
documents that the defendant is going to have to turn over, and 
before those documents have been given to the plaintiff is going to 
have to make a determination as to whether those documents are 
‘‘relevant to public health and safety.’’ 

We are not talking about documents being filed in court. Once 
documents are filed in court, the protective order provisions aren’t 
what govern. It is the Constitution and the substantial body of case 
law that protects open judicial proceedings that govern. So we are 
talking about the exchange of information between parties outside 
of court to get the plaintiff up to speed as to what the facts are. 

And in my experience, both as a judge and a lawyer, the entry 
of a protective order allows litigants to exchange more documents 
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at an earlier point in the litigation than would be possible without 
them. 

This legislation will require—the burdens of it really cannot be 
overstated. I am going to have to—I cannot make a determination 
that documents are relevant to public health and safety unless I re-
view those documents. I am going to have to review them without 
the plaintiff having them because this is all before the plaintiff gets 
them. And then I am going to have to make a judgment with no 
help from experts or anything whether they implicate or are rel-
evant to the public health and safety. 

First of all, I don’t think I have the time to do that. And second 
of all, I don’t think I have the knowledge to do that on any rea-
soned basis. And what we are going to result in is satellite litiga-
tion which is going to bog down the discovery. We should be in the 
business of getting Mr. Lanier the documents as quickly as pos-
sible, not as slowly as possible and not as expensively as possible. 
And Rule 1 of the Federal Rules says the goal here should be a 
just, speedy and inexpensive determination of the cases. And I be-
lieve that this provision on protective orders will disserve that in-
terest. 

And finally, even though it sounds good, these provisions, they 
are unlikely to produce any benefits because the agreements that 
Professor Freeman talked about, they are going to be entered into 
anyway, and they just won’t get filed with courts. Settlements are 
secret not because judges are sealing them. It happens in only .5 
percent of all cases. Settlements are secret because the parties 
themselves are agreeing to secrecy orders. So the benefits that this 
act is designed to achieve, I am afraid, and the Rules Committee 
is afraid, won’t be achieved. 

Thank you, Madam Chairperson. 
[The prepared statement of Judge Kravitz follows:] 
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*See Appendix for attachments to the prepared statement of this witness. 

PREPARED STATEMENT OF THE HONORABLE MARK R. KRAVITZ* 
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Ms. SÁNCHEZ. Thank you. I appreciate your testimony, Judge 
Kravitz. 

And at this time, I would invite Judge Anderson to please 
present his testimony. 

TESTIMONY OF THE HONORABLE JOSEPH F. ANDERSON, JR., 
JUDGE, U.S. DISTRICT COURT FOR THE DISTRICT OF SOUTH 
CAROLINA 

Judge ANDERSON. Thank you, Chairwoman Sánchez, Ranking 
Member Cannon, and Members of the Subcommittee. Thank you 
for inviting me to appear before you to discuss the Sunshine in 
Litigation subject, of particular importance to me as a trial judge 
with 22 years experience. 

I should say at the outset that I am not here representing the 
Judicial Conference or any other organization. I am here simply to 
convey my thoughts on the need for the awareness of the adverse 
consequences of what I prefer to call ‘‘court-ordered secrecy.’’ 

As civil litigation has mushroomed in the United States courts 
in the past two decades, litigants have frequently requested that 
judges ‘‘approve’’ a settlement, often in cases where court approval 
is not legally required. And as part of the approval process, judges 
are sometimes asked to enter orders restricting public access to in-
formation about the case and its procedural history. 

In these instances, litigants are not content to simply agree be-
tween themselves to remain silent as to the settlement terms. In-
stead, their preference is to involve the trial court in a ‘‘take it or 
leave it’’ consent order that brings to bear the contempt sanctions 
of the court to anyone who breaches the court-ordered confiden-
tiality. 

Unfortunately, trial judges often struggle under the crush of bur-
geoning case loads. Eager to achieve speedy and concrete resolu-
tions to their cases and ever mindful of the need for judicial econ-
omy, many judges all too often acquiesce in the demands for court- 
ordered secrecy. 

In late 2002, the judges on the District Court of South Carolina 
voted unanimously to adopt a local rule for our court which places 
some modest restrictions on court-ordered secrecy associated with 
settlements in civil cases. We were then, and we remain, the only 
Federal district court in the country with such a rule. 

In the brief time allotted to me, I would like to relate several 
events which prompted me to propose this rule to our court and say 
just a word about our court’s 6-year experience in operating under 
the rule. 

In 1986 when I was a 36-year-old baby judge, I was assigned a 
case that had been pending on another judge’s docket for several 
years. The case was ready for trial, and the lawyers predicted a 
grueling 6-month trial. It was brought by 350 plaintiffs who lived 
around a large 56,000-acre freshwater lake in upstate South Caro-
lina. The plaintiffs contended that the defendant had knowingly de-
posited excessive amounts of PCBs into the lake, and that they had 
experienced severe health problems associated with being exposed 
to this toxic substance. 

Much to my relief, shortly before the trial was to begin, the par-
ties announced that they had reached an amicable settlement. The 
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defendant would pay three-and-a-half million dollars into a fund to 
be set up to provide primary medical monitoring and care for the 
350 plaintiffs, and then there was a small amount of a per capita 
distribution to each of the plaintiffs to settle the case. 

There was one catch, however: The settlement was absolutely 
contingent upon my entry of a gag order prohibiting the parties 
from ever discussing the case with anyone and also requiring the 
return of all allegedly ‘‘smoking gun’’ documents. I was advised by 
counsel for both sides that if I did not go along with their request, 
the carefully constructed compromise settlement would disinte-
grate, and the case would proceed to the 6-month trial. 

As a judge with less than a year’s experience on the court and 
other complex cases stacking up on my docket, and believing it was 
the fairest and best thing do in the case, I agreed to the request 
for court-ordered secrecy. When I signed the order, everyone was 
content: The plaintiffs had a handsome settlement; the lawyers for 
both sides were paid; the defendant received its court-ordered se-
crecy; there were no objections to my order; and I had one less case 
to try. 

In the ensuing years, I began to question my decision to enter 
a protective order in that particular case. Other people lived 
around that lake and were exposed to the same substance. I saw 
lawyers request the court order secrecy both at settlement and in 
connection with the exchange of documents during discovery. 

Just to take another example, I knew of a case on our docket of 
another judge who restricted information to case information about 
a go-cart which was allegedly defective and which was settled for 
one-and-a-half million dollars. Again, a court ordered gag order se-
crecy; the plaintiff’s lawyer was restricted from discussing the case 
or even representing another litigant involving that same go-cart, 
which I later learned was still being marketed to the public. 

These are just two instances, nothing anecdotal about them— 
people live around the lake; children ride those go-carts—where the 
judge had lit the lightning match through the appellate court sys-
tem through an order restricting information about those hazards. 

Responding to this series of events, I proposed to our court that 
we adopt a local rule prohibiting, in most civil cases, court-sanc-
tioned secret settlements. When we proposed our rule for comment, 
we received heated objections from around the country. There were 
dire predictions that our court would be overwhelmed with the 
number of cases that went to trial as a result of our rule restricting 
court-ordered secrecy. 

Well, after 6 years, the dire predictions have appeared to be 
wrong. Our case has actually tried fewer cases in the 6 years fol-
lowing the enactment of our local rule than it did in the 6 years 
preceding the enactment of our rule. 

Of the national furor that was created when our rule was pro-
posed at least brought this attention to the forefront. I think judges 
are now more aware of the adverse consequences of court-ordered 
secrecy. This legislation has served to further that interest and 
raise the consciousness of judges on this very important topic. 

Thank you very much. 
[The prepared statement of Judge Anderson follows:] 
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PREPARED STATEMENT OF THE HONORABLE JOSEPH F. ANDERSON, JR. 
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Ms. SÁNCHEZ. Thank you, Judge Anderson. We appreciate your 
testimony. 

We will now begin the first round of questioning. And I will 
begin by recognizing myself. 

Mr. Meadow, I would like to start with you. Some critics of the 
Sunshine in Litigation Act say that there is no empirical evidence 
establishing that court secrecy orders endanger public health and 
safety, that proponents of this act are simply relying on anecdotal 
evidence alone. How would you respond to that criticism? 

Mr. MEADOW. Based on my experience, the litigations that we 
are involved in are mass torts affecting—each drug we are involved 
in is affecting thousands and thousands of people. So if they come 
up and say it is only 6 percent, that one—maybe 1 percent of that 
can involve tens of thousands of people. So any time we discover 
a dirty document or something like that, it is going to affect thou-
sands and thousands of people. 

So I think the overall public policy speaks to a favorable climate 
for this act vs. the small—I haven’t seen the empirical data. But 
in my personal experience from the litigations I am involved in, 
you are talking about tens of thousands of people who are affected 
by one protective order. 

Ms. SÁNCHEZ. Thank you. 
Professor Freeman, why do you believe, as you state in your pre-

pared statement, that judges can’t be counted on to address the 
problem of court secrecy? 

Mr. FREEMAN. Because it is ubiquitous and because nothing 
seems to be happening. I didn’t say that all Federal cases have pro-
tective orders. I said in—— 

Ms. SÁNCHEZ. Many. 
Mr. FREEMAN [continuing]. Quoting a judge, cases with com-

plexity are what we are talking about here. And there the protec-
tive orders are very, very common, and secrecy agreements are 
very common. And as I read the legislation, it deals not just with 
the approval of secret settlements, essentially to cover up evidence, 
but also the enforcement of secret settlements, which to me is im-
portant. 

But, you know, I would refer you to this order that was issued 
by the magistrate within the last 60 days in a circuit where the 
judges led by Judge Posner and Judge Easterbrook have really 
sought to crack down on overbroad protective orders. And that was 
a 1999 decision that led the way with follow-up decisions—1999, 
we know, now is—what?—9 years ago. And this is within the last 
60 days the judge saying, ‘‘You know, I—in this case, the mag-
istrate judge entered a directive to the lawyers in the case saying, 
‘‘Don’t you come to me and ask for a protective order unless it 
meets the following standards, one through whatever.’’ And then he 
didn’t get that. And that is why he wrote that order. 

And, you know, people have been talking a long time, but where 
is the beef? Where is the actual output that protects—that prom-
ises to protect—the public on matters of limited nature, health and 
safety in particular? It is time to do something because it just 
hasn’t happened yet. 

Ms. SÁNCHEZ. Thank you. 
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We know that plaintiffs sometimes, and maybe oftentimes, agree 
to these various types of confidentiality orders covered by the Sun-
shine in Litigation Act. And one example of that would be a protec-
tive order prohibiting the disclosure of discovery materials or an 
order sealing a settlement agreement. 

Why do lawyers who represent plaintiffs agree to such orders 
even though they may be contrary to the public interest? 

Mr. FREEMAN. For the money—for themselves and for their cli-
ents. This is about selling secrecy, and secrecy is a very, very valu-
able commodity it turns out, particularly when there is something 
very wrong that needs to be covered up. 

A company that has tremendous exposure, say running to the bil-
lions, can be very happy to pay the plaintiff and the lawyer who 
have figured out—gotten the smoking gun documents under a pro-
tective order, can’t disclose them to anybody—got them, and now 
the company is faced with the possibility of the truth coming out, 
and being picked up on the Internet, being picked up on the news. 
It becomes a very simple transaction to buy that evidence and pay 
these people off. 

And the lawyer, you can say, ‘‘Well, that is crooked on the part 
of the lawyer.’’ But the problem is for the lawyer, the lawyer’s job 
is to protect the client and do the very best for the client. The law-
yer doesn’t see himself or herself as representing society as a 
whole. So that skews the transaction. 

Legislation that came in and inserted the public interest into the 
calculation would be excellent. 

Ms. SÁNCHEZ. Thank you. 
Judge Anderson, you noted in your prepared statement that the 

local rule adopted by the district in which you sit as a judge has 
not inhibited settlement or increased the judges’ workload. That 
rule, as I understand it, addresses only sealed, court-filed settle-
ment agreements. 

The Sunshine in Litigation Act goes a little bit further than that. 
It also covers, among other things, protective orders. And I am 
wondering if you believe that the provisions of the act would, as 
some critics have claimed, inhibit settlement or significantly in-
crease the workload of our courts, if that. 

Judge ANDERSON. I don’t think it would inhibit settlement. It 
would increase the workload of the district judge. I do think we 
could count on the litigants to point out to us what is confidential, 
or what is arguably confidential. So it would increase our workload 
to some extent, but we could handle it. 

Ms. SÁNCHEZ. Thank you. 
My time has expired. So at this time I would recognize the Rank-

ing Member for his 5 minutes to question. 
Mr. CANNON. Thank you, Madam Chair. Do you intend to do a 

second round? I personally don’t see a need, but. 
Ms. SÁNCHEZ. I do have probably another question or two that 

I would like to ask. And given that there are not many of us here, 
I don’t think that it would be overburdensome to go through a sec-
ond round of questions. 

Mr. CANNON. I don’t think it would be overburdensome at all. I 
don’t know how we move this issue forward, though, because it is 
not going to be in our jurisdiction, it appears to me. 
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But Mr. Kravitz, you seem to have had a response to what Mr. 
Anderson said about the parties. I suspect you are thinking in 
terms of the parties, plural, because—— 

Judge KRAVITZ. Well, we won’t have parties. I mean, the idea is 
this is all before Mr. Lanier and Mr. Meadow have the documents. 
So I am going to have to review them presumably under seal with 
no expertise at all with the defendants trying to convince me that 
it doesn’t involve the public health and safety. 

We are far better served by getting Mr. Meadow the documents 
and then having him tell me where the smoking guns are, and hav-
ing him tell me that public health and safety is implicated. And so, 
no, we are not going to have the parties, because he won’t have the 
documents before I decide what the confidential agreement is, and 
whether the statute is met. 

And I will say in this regard, I am unsure. I—you know, we have 
heard it is only a problem in complex cases. But this statute ap-
plies to all cases. So in every single case—so if I have a case that 
involves a person, an employment case where a person was alleg-
edly fired for having child pornography at work. Is that a case that 
has relevance to public health and safety? I mean, I am going to 
have to go through these questions on each one of my cases, not 
just the complex drug cases. 

Mr. CANNON. I—what you say, since we have a couple of judges 
here, that I am astonished at how hard it is to be a judge, and I 
appreciate your work. And I don’t see much reason to make it more 
difficult. 

Judge Anderson, can I just follow up on this and add, ask this 
question: You said that your district has done a modest rule. In 
fact, under the current rules, no judge ever has to sign one of these 
agreements. You have talked about the pressure that he is under 
with his docket. 

But aren’t we—why do we have to have this rule, taken out of 
order, passed by Congress instead of going through the normal rule 
enabling process, to do something that judges already pretty much 
have discretion and are able to do? 

Judge ANDERSON. And that is the best question that could be 
asked on this subject. We judges have life tenure, and why do we 
need some rule to hide behind on protective orders? 

My answer is: We judges have to work very hard to stay current. 
We, in my district, we are assigned between five and six hundred 
cases per year. But we have to close out between two and three 
cases each working day to stay current. 

So when the parties walk in with a settlement that they have 
worked out together and it provides for some payment of money, 
it is awfully difficult for the judge to say, ‘‘Well, I am going to 
stand in the way of that settlement. I am not going to approve it. 
We are going to trial.’’ And the plaintiffs might lose at trial, and 
then the judge has impaired a compromise settlement that was 
worked out legitimately just in the court. 

Mr. CANNON. Right. And that is a great answer. And part of the 
reason I am so anxious to give honor to the judiciary—you guys do 
a great job. These are very hard things. But isn’t the answer to 
that to step back as a society and say we need more judges, or ad-
dress the issue in some other way? 
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Because you didn’t deal with the issue of: Do you have discre-
tion? Clearly your court, your district, has taken upon itself an ad-
ditional set of guidelines. And while they are modest compared to 
this bill, each individual judge has a great deal of latitude. 

Shouldn’t we be looking—and this is why it is inappropriate for 
this Subcommittee, because we are not the Subcommittee that 
deals with courts. And I have been on that—in fact I am on the 
other Subcommittee. We deal with this issue all the time. Isn’t that 
the place where we say, ‘‘How do we want to administer justice in 
America? Do we need more judges? What is taking time? What are 
our judges not doing?’’ 

And if our judges are not doing their—the job that you would like 
them to do based on your testimony, which is to be looking more 
carefully at these kinds of cases because someone may be impaired 
in the future, that the plaintiff may be impaired because he doesn’t 
get his settlement, or otherwise. Shouldn’t we be looking, then, at 
some other solution rather than a rule that we legislate instead of 
taking through the rules process? 

Judge ANDERSON. Well, I am a big fan of the rules making proc-
ess. And I will say we judges work very hard. But I join the band-
wagon for more judges. I take a briefcase home every weekend to 
read for the next week. 

Mr. CANNON. I will say that—and I know many, many Federal 
judges and state judges—that they work amazingly hard. And I 
don’t want to make it more difficult by going out of order—regular 
order of the rules, regular order on our Committee—and do some-
thing that I just don’t see a compelling reason for doing, especially 
when you have got judges like in your district, Judge Anderson, 
and who generally, who don’t—without the support of your rule, 
judges around the country have, I think, have the same kind of dis-
cretion that this allows. They do have, I grant you, the kind of 
pressures. And maybe we ought to look at that. 

And, the light—I see the time is running out. 
Ms. SÁNCHEZ. The gentleman’s time has expired. 
And I would just also remind the Members of the Committee 

that the full Committee has jurisdiction over such issues, and they 
referred it to this Subcommittee. So it is proper for us to consider 
it here today. 

I am going to just go into a second round of questions. I have a 
few last questions, and hopefully we will conclude the hearing fair-
ly soon so that you gentlemen can get back to what you do in your 
normal, everyday lives. 

I want to start with Judge Kravitz. In your prepared statement, 
you say that the Sunshine in Litigation Act would, and I am 
quoting from your testimony, ‘‘effectively amend the Federal Rules 
of Civil Procedure outside the rulemaking process, contrary to the 
Rules Enabling Act.’’ And you add that ‘‘direct amendment of the 
Federal Rules through legislation circumvents the careful safe-
guards Congress itself has established.’’ 

But isn’t it true that the act wouldn’t actually amend the Federal 
Rules, but instead it would amend Title 28 of the United States 
Code? 
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Judge KRAVITZ. Well, technically it does. But it says that a court 
shall not enter an order under Rule 26(c) of the Federal Rules of 
Civil Procedure. That is what the act says. 

So what it is doing is, in effect, amending the Rules of Civil Pro-
cedure and saying that a court cannot enter the order that is other-
wise provided unless they make these findings. 

And the Rules Enabling Act process is an exacting and thorough 
process, as I know Judge Anderson understands. There are—it is 
also transparent, completely transparent. We publish these rules 
for comment; we have—and for these rules, we had three hearings 
nationwide—— 

Ms. SÁNCHEZ. I understand that. 
Judge KRAVITZ [continuing]. People testify. 
Ms. SÁNCHEZ. I understand that. But I am just trying to get at 

the authority issue here because I want to make it clear for the 
record. It isn’t the position of the Judicial Conference, is it, that 
Congress lacks the authority to legislate with respect to matters 
covered by the Sunshine in Litigation Act? 

Judge KRAVITZ. No, no. No, no. 
Ms. SÁNCHEZ. Okay. 
Judge KRAVITZ. No. The idea is that there is a Rules Enabling 

Act process that Congress put together. It has worked extremely 
well. And the rules that come out of that process are very, very 
good, and they are based on empirical data, not stories from my 
courtroom. And—— 

Ms. SÁNCHEZ. I want to draw your attention to—— 
Judge KRAVITZ [continuing]. It is the—— 
Ms. SÁNCHEZ [continuing]. Something that Judge Abner Mikva 

has said, that the Sunshine in Litigation legislation involves, and 
I am quoting from him, ‘‘policy issues that should be decided by 
policymakers in Congress, not by judges.’’ 

And my question is: Why should Congress defer to the Judicial 
Conference if the Judicial Conference has, by its inaction, acted in-
consistently with what Congress believes to be a fundamental man-
date of good public policy, which is trying to protect the health and 
welfare of other potential victims who will never have this informa-
tion come to light because of these secrecy orders? 

Judge KRAVITZ. Well, listen, the Congress obviously has the 
power to pass legislation—it is not that. It is just that Congress es-
tablished a very orderly and sensible process for coming up with 
rules of civil procedure and criminal procedure. That process has 
worked extremely well for the last 70 years on a variety of topics, 
many of which have policy implications to them. 

And this is a way of short-circuiting that process—not getting the 
empirical information, not having input from a wide spectrum of 
professors and others. And so that is why I think the Judicial Con-
ference is so adamant about the fact that this process has just 
worked so extremely well that—— 

Ms. SÁNCHEZ. I understand that. But we also do have processes 
in Congress by which receive testimony; we get experts to send tes-
timony; we get to question witnesses, much like what is happening 
today. And, you know, there are—legitimately, if there is a per-
ceived lack of movement in an area in which Congress has a funda-
mental policy interest in looking after—— 
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Judge KRAVITZ. I can’t disagree with you. All I can say, though, 
is I would like to see the empirical information about how often 
protective orders that have been entered in connection with dis-
covery. I am not talking about sealed settlements that have actu-
ally ended up, in Federal court, ended up with a health and safety 
issue. We have looked at that issue carefully, and it is not there. 

Ms. SÁNCHEZ. Let me ask you this, Judge Kravitz. Although it 
is perhaps that the number of them is not huge, or gross of the 
overall docket, would you agree with Mr. Meadow, though, that the 
potential people that are affected by just one could be in the tens 
of thousands if not hundreds of thousands? 

Judge KRAVITZ. I would like to hear that information. We found 
that protective—— 

Ms. SÁNCHEZ. But what about the fact that Mr. Meadow can’t 
provide it because there are all these secrecy agreements that hide 
the number of people that have been impacted? 

Judge KRAVITZ. I will say that that was very dramatic. But I 
gather that—I would venture to say that Mr. Meadow actually filed 
pleadings in court. And those pleadings in court are subject to the 
constitutional right of public access. And Mr. Meadow, I am sure, 
makes very strong arguments in court in those public documents 
about the health and safety in the conduct of defendants. So—and 
you, the Congress and other people, can get copies of those plead-
ings. 

I talked to Mr. Meadow—his Vioxx cases were in state court; 
they weren’t in Federal court. We are talking about the Federal 
rules. And I just think we need to look carefully at what has actu-
ally happened in Federal court, not in state court, and see if there 
is a problem. And if it is a problem, we will deal with it. 

Ms. SÁNCHEZ. I understand. 
But the question, more specifically, was—leaving aside state 

cases—was to talk about Federal cases in which there is an inter-
est in potential effects to other plaintiffs. Do you or do you not 
agree that a plaintiff who has been injured, or even killed, because 
of the negligence or the fault of another, keeping that information 
secret does have the potential to impact tens of thousands of peo-
ple? 

Judge KRAVITZ. It does. But I think we have to distinguish be-
tween during the course of discovery before trial or settlement and 
at the end of the case. And what I am saying is, the provisions here 
about the course of discovery are going to slow down things and not 
get Mr. Meadow the information he needs. 

Now, if at the end of the case he believes that—well, first of all, 
if it is tried, it is all open to the public. If it is settled, and not he 
but somebody else wants access to that information, they have an 
ability to come to the courts. 

And courts do modify orders; courts do vacate orders. In the 
Wyeth case dealing with the vaccines, the court vacated the order 
and allowed that information to go to public authority. But that is 
the end of the case, after we have gotten Mr. Meadow the informa-
tion that he wants. And I thinks that is the real—but that this 
order requires it during the discovery process. 

Ms. SÁNCHEZ. I understand that distinction that you are making. 
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Mr. Meadow, would you care to respond to that? Or I also have 
another question I would like to ask. 

Mr. MEADOW. No, absolutely. The judge is right that when we 
file a complaint, it is public; it is a public document; you can go 
down to the courthouse and read it. But these complaints are mere 
allegations of what we think a company has done wrong. We don’t 
have any specific information. It is not until we get the actual doc-
uments. 

And, normally, after we file a complaint, it could be months be-
fore we get any documents because we spent the first 6 months ne-
gotiating for a protective order and for confidentiality. And when 
we finally get the confidentiality order, and we start getting the 
documents, those documents are redacted. And we have to fight yet 
again. The defendants who are going over these documents, and 
they are normally multi-billion-dollar corporations, usually turn on 
six to seven law firms to review the documents. So they have al-
ready been gone through. 

And this legislation places the burden of whoever seeks the pro-
tective order on that who is seeking the order. So the defendants 
know what documents are affected by the protective order. 

So the complaint, I don’t think—I think it is a red herring in this 
because it is bare-bones, and nobody goes down and reads our com-
plaints. You know, the press may pick it up, and then the company 
denies all allegations and says they are all false anyway. So until 
we get a protective order in place, we can’t see the documents. And 
then we have a second go-around with those documents. 

Ms. SÁNCHEZ. Thank you, Mr. Meadow. 
My time has expired. I would now recognize Mr. Cannon for 5 

minutes. 
Mr. CANNON. Thank you, Mr. Kravitz. Did you want to respond 

to Mr. Meadow’s comments? 
Judge KRAVITZ. Well, I just—can I just give you—I have talked 

about anecdotal information, so I shouldn’t do it. But here is a case 
I just tried about a year ago: The plaintiff alleged that the brakes 
on the truck were defective. The defendant alleged that the driver 
was drunk and asleep at the time of the truck accident, which 
killed two people. 

Truckloads of information was given to the plaintiff under the 
form of a protective order, during the course of which we got the 
plaintiff’s new information; there were experts on both sides. It was 
tried to a jury. The jury found that the driver was asleep and 
drunk and that the brakes were fine. 

Now, that is—we know that at the end of the case. Now, tell me, 
at the beginning of this case, when the requests for information 
about the brakes were coming, is that a case that is relevant to 
public health and safety or not? I just don’t know how I am going 
to decide that information in those cases. And you can go on and 
on about the scenarios. 

So all I am saying is I think that there is—judges have the abil-
ity to modify orders, and they do. Judges have the ability at the 
end of the case to allow information that has been subject to a con-
fidentiality agreement to get out to the public, so that if the brakes 
were found to be defective by the jury, and somebody else wanted 
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this information, they could get it. Of course, this all came out at 
a public trial of that case. 

So I just think we—I would urge the Committee to just kind of 
look at the sealed settlement provisions differently from the dis-
covery proceedings. And we do not need to impose further burdens 
and costs on litigants in the course of discovery; there is already 
plenty of them. And I do believe that this would impose significant 
costs, and it will result in Mr. Meadow not getting his documents 
any time soon. 

Mr. CANNON. Thank you. 
You know, these are complicated issues. And sitting on both this 

Committee and the Committee on Intellectual Property and the 
Courts, it is—let me just give you one little experience. I sat on 
that Committee for 6 years with Barney Frank. Now, Barney 
Frank and I are on the opposite sides of the political spectrum. But 
after 6 years, he left the Committee to be, I think, the Ranking 
Member on Financial Services. But we had a little chat, and it oc-
curred to us—or to me, at least—that we had sat on that Com-
mittee and disagreed on many things but had never once disagreed 
about judicial oversight and economy. 

And we have in place here a system that allows for the develop-
ment of rules in an open and public fashion where all thoughts can 
be weighed. And that system was—actually I agree with you, Mr. 
Kravitz—that has worked for a long time. In fact, I was just think-
ing how long I have been involved as a lawyer, and it tracks back 
quite a ways. And it has worked well, and I have followed it close-
ly. 

On the other hand, we in Congress have some pretty dramatic 
authority. We, for instance, can get from you, outside of your agree-
ment system that is, the content of the information that you can’t 
disclose to us because we are Congress, and we are not constrained 
by those agreements. There are some limitations, and we have to 
work through those. But we have great powers. 

And those great powers, I think, we need to use very thought-
fully, very carefully, especially when society is changing as rapidly 
as it is right now. We need to maintain, in some ways, continuity. 
And so in the regular order of developing a rule, things happen 
that make sense. And in the regular order of this Congress, things 
happen we hope that make sense. 

And going out of regular order, it is true that the full Committee 
can’t actually mark this bill up now. But this Subcommittee, I don’t 
believe, can mark this bill up, and I am not—I don’t believe that 
this testimony is even going to be relevant when we get to a full 
Committee markup if it goes that far. 

There is a good reason for having these kinds of regular order. 
And it just seems to me that there is nothing that has been said 
here at this hearing that compels anything, any activity, by this 
Committee or by the full Committee. 

I am very impressed with Judge Anderson’s comments about 
what they have done and what he has done in his—the other 
judges in his district have done. That makes enormous sense. 

I think that there is agreement by the panel that judges have a 
lot of latitude, and I don’t think anyone would disagree with Judge 
Kravitz that orders can be changed. I don’t think anybody would 
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disagree with Judge Kravitz that after a trial has happened that 
that is a different environment and that this rule would create bur-
dens before you can get to that open a trial. 

And, in fact, I believe that the greatest benefit that most plain-
tiffs really ultimately have is the threat of the trial that the de-
fendants will have to defend. And going through that process may 
mean that the brakes are determined not to be defective. And, 
therefore, there are classes of people that could emerge to sue won’t 
be empowered. But on the other hand, it means that you have got-
ten a decision in a public, open fashion, and that leaves a very 
small number of cases where you might have a settlement agree-
ment. 

And I think we have heard great insight on that process. I don’t 
think that insight leads us to change the ordinary course and cre-
ate by legislation a new rule. I think it makes it, gives a basis for 
thinking about how these things should go. And I think it creates 
a basis for other districts to look at what your district has done, 
Judge Anderson, and say, ‘‘Do we want to do the same kind of 
thing?’’ 

I think that these are very powerful ideas, but they are not ideas 
that should motivate this Congress or any other to do a bill that 
would change by legislative fiat rules that have grown in an or-
ganic, open and public fashion. 

And so, Madam Chair, my time is—— 
Ms. SÁNCHEZ. Would the gentleman yield? 
Mr. CANNON. Certainly. 
Ms. SÁNCHEZ. Just because Judge Kravitz seems to be so inter-

ested in empirical information, I would ask—and we will submit 
written questions as well, which I will go over shortly—but I would 
be interested to know just how many times judicial orders are actu-
ally changed regarding these confidentiality agreements. So if you 
have that information, we will allow you to submit that. 

Judge KRAVITZ. It actually is, if you read the study on protective 
orders that is part of attached to my testimony, there are statis-
tics—I don’t have them at my hand—— 

Ms. SÁNCHEZ. Okay. 
Judge KRAVITZ [continuing]. On modifications and which orders 

come through stipulations—— 
Ms. SÁNCHEZ. Because I would suspect—and this is just specula-

tion on my part, of course, until I receive the information—that it 
is probably not very often that that occurs. 

Judge KRAVITZ. I don’t know that you are right about that. 
But let me just say, too, I said in 6 percent of all cases where 

a protective order, in only 9 percent of that 6 percent involves per-
sonal injury. I mean, the vast number involves things that have 
nothing to do with personal injury. 

So we could look at the—but I, my recollection was that there 
was information on there. And, actually, only 50 percent—50 per-
cent—of those protective orders were actually stipulated. Most of 
them were litigated, and then there was a decision by a judge 
about them as to whether or not to have them. 

Mr. CANNON. In reclaiming my time, let me just point out that 
you would expect a very small number of these orders would be re-
viewed, but they get reviewed when there is a serious issue. And 
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a judge, he gets paid—not enough, by the way; although we did in-
crease that, and I—— 

Ms. SÁNCHEZ. We have attempted, have attempted—— [Laugh-
ter.] 

Mr. CANNON. We ought to grab it on anything that will go. 
At least we have done our work on our side, I believe. And hope-

fully the Senate can actually do something before they are out. 
But the whole point here is that Federal judges are in a position 

of stature—and not adequately paid, but hopefully better paid in 
the future—to make these kinds of decisions about what is impor-
tant and what kind of rules and what kind of rulings that they 
have issued should be changed. 

And so I am not sure that the number is so important as com-
pared to the fact that it is done by men of judgment and women 
of judgment when it is reasonably required. And I think that you 
are going to find that the bench is competent. And, therefore, the 
orders, the changes on those rulings are going to be appropriate, 
and not that the number is significant but the action by judges, I 
think, that you will find to be appropriate. 

Thank you, Madam Chair. 
Ms. SÁNCHEZ. That remains to be seen. 
We want to thank all of the witnesses for their testimony today. 
Without objection, Members will have 5 legislative days to sub-

mit any additional written questions—I told you I would tell you 
about that—which we will forward to the witnesses and ask that 
you answer as promptly as you can so that they can be made a part 
of the record. 

Without objection, the record will remain open for 5 legislative 
days for the submission of any additional materials as well. 

Again, I want to thank everyone for their patience. And I wish 
everyone a safe and productive August work period. 

And this hearing of the Subcommittee of Commercial and Admin-
istrative Law is now adjourned. 

[Whereupon, at 11:45 a.m., the Subcommittee was adjourned.] 
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ATTACHMENTS TO THE PREPARED STATEMENT OF THE HONORABLE MARK R. KRAVITZ, 
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