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ENVIRONMENTAL JUSTICE AND THE TOXICS
RELEASE INVENTORY REPORTING PROGRAM:
COMMUNITIES HAVE A RIGHT TO KNOW

THURSDAY, OCTOBER 4, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT
AND HAZARDOUS MATERIALS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:02 a.m., in room
2322 of the Rayburn House Office Building, Hon. Albert R. Wynn
(chairman) presiding.

Members present: Representatives Solis, Capps, Baldwin, Bar-
row, Pallone, Pitts, Terry, Murphy, and Barton.

Also present: Representative Shimkus.

Staff present: Caroline Ahearn, Ann Strickland, Mary O’Lone,
Dick Frandsen, Rachel Bleshman, Lauren Bloomberg, Jodi Seth,
Jerry Couri, Garrett Golding, and Mo Zilly.

OPENING STATEMENT OF HON. ALBERT R. WYNN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MARY-
LAND

Mr. WYNN. Good morning. I would like to call the hearing to
order. Today we have a hearing on H.R. 1103, the Environmental
Justice Act of 2007, introduced by the distinguished vice chair of
the subcommittee, Ms. Hilda Solis, and a hearing on H.R. 1055, the
Toxic Right-to-Know Protection Act, introduced by another distin-
guished member of this subcommittee, Representative Frank
Pallone.

For purposes of making opening statements the Chairs and rank-
ing members of the subcommittee and the full committee will each
be recognized for 5 minutes. All other members of the subcommit-
tee will be recognized for 3 minutes, however, those members may
waive the right to make an opening statement and when first rec-
ognized to question witnesses instead, add those 3 minutes to their
time for questions.

Without objection all members have 5 legislative days to submit
opening statements for the record.

The Chair would now recognize himself for an opening state-
ment.

As I indicated, we are here to hold a hearing on two very impor-
tant bills, the Environmental Justice Act of 2007, and also the
Toxic Release Inventory Right-to-Know Act sponsored by Mr.
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Pallone. That is H.R. 1055. It restores the requirements for report-
ing toxic emissions data from polluting facilities and assures that
the information is reported annually to the EPA.

With respect to environmental justice, many people believe that
the movement began in Warren County, NC, a poor, predominantly
African-American community where I lived as a child. In 1978,
transformer oil contaminated with cancer-causing PCBs was ille-
gally dumped over 210 miles of North Carolina roadsides. The
roadsides were listed as an EPA Superfund site, and EPA approved
a landfill to dispose of the contaminated soils.

In 1982, dump trunks containing this waste rolled into Warren
County and more than 6 weeks of marches and non-violent street
demonstrations followed.

In 1993, the community’s greatest fear was realized, however.
The landfill seal began to fail, threatening to contaminate drinking
water. Decontamination of the landfill was not completed until
2003.

The national attention given to Warren County resulted in a
landmark study. In 1987, the United Church of Christ study,
“Toxic Waste and Race in the United States,” found that race, more
than income or home values, was the main predictor for the loca-
tion of hazardous waste facilities. In fact, people of color were 47
percent more likely to live near hazardous waste facilities than
white Americans.

To focus the Federal Government’s attention on environmental
and human health conditions in minority and low-income commu-
nities, in 1994, President Clinton issued the Environmental Justice
Executive order. Environmental justice strategies and policies were
issued, and EPA created the Office of Environmental Justice.

But more than a decade later, where are we? In a 2004 report,
the EPA Inspector General determined that EPA needs to consist-
ently implement the intent of the Executive order on environ-
mental justice. In a 2006 report the EPA Inspector General con-
cluded, EPA needs to conduct environmental justice reviews of its
programs, policies, and activities, and finally in 2005, the Govern-
ment Accountability Office determined that EPA should devote
m(ire attention to environmental justice when developing clean air
rules.

In the United States today minorities are exposed to higher lev-
els of air pollution. These exposure levels negatively affect the
health of infants, are associated with higher rates of infant mortal-
ity, and also result in higher prevalence of death rates from asth-
ma.

For example, Puerto Rican children have an asthma rate 140
percent higher than non-Hispanic white children and African-
Americans, only 12 percent of the population, constitute 25 percent
of all deaths from asthma.

H.R. 1103 directs EPA to, one, conduct environmental justice re-
views of its program and policies to determine whether they may
have a disproportionately high and adverse human health or envi-
ronmental affect on minority or low-income populations.

Second, it requires EPA to analyze new rules to identify potential
environmental justice issues to see if such disproportion affects will
be created.
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Third, it requires EPA to fully respond to public confidence that
raise environmental justice issues, and fourth, requires the EPA to
provide emergency planning procedures. And fifth, creates Congres-
sional reporting requirements to provide for oversight of EPA’s im-
plementation of the Act.

Interesting, to add insult to injury, in December of this past year
EPA adopted a new rule that reduces the amount of information
on toxic chemical management and releases that is provided to
EPA and the public. Under the Emergency Planning and Commu-
nity Right-to-Know Act of 1986, EPCRA, facilities that manufac-
ture, process, or otherwise use more than the specified amounts of
nearly 650 toxic chemicals are required to report their releases to
water, air, and land. This information is compiled in the Nation’s
Toxic Release Inventory.

However, under EPA’s new rules, for the first time, facilities will
not have to provide detailed information about persistent bio-accu-
mulative and toxic PBT chemicals. PBTs are long-lasting toxics
such as lead, mercury, and PCPs that can build up in the body.

In addition, for non-PBT chemicals, the EPA has significantly
raised the threshold before facilities are required to report detailed
information on releases or waste management. The impact of these
data reporting changes is significant to minority and low-income
communities. According to GAO nearly 22,000 detailed TRI reports
containing information on the amounts of chemicals released and
managed in some 3,500 facilities will no longer be required.

EPA received over 120,000 comments about these changes; 99
percent oppose the changes—including 23 States, 30 public health
organizations, 40 labor organizations, and more than 200 environ-
mental and public interest groups. Even the EPA’s Science Advi-
sory Board objected to the changes.

The Toxic Right-to-Know Protection Act will maintain the annual
reporting requirements and provide the community with informa-
tion it needs to assess the potential affects of toxic emissions from
polluting facilities.

At this time I recognize my distinguished ranking member, who
is waiting eagerly, for 5 minutes.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. Thank you, Mr. Chairman. Thanks for recognizing
me, and thanks for listening to me on the floor about one of the
concerns about the hearing.

These are really two distinct issues, and as the Senate had an
opportunity to hold hearings, add comments and ask questions on
environmental justice and the toxic release inventory, and I under-
stand scheduling and committee rooms and all that stuff, but I
don’t think we do justice to both these issues by clomping them and
putting them together.

Having said that, here we are, and we will continue to move for-
ward. We, but we owe it to our constituents and all Americans to
be thorough, balanced, and thoughtful.

First of all, on the H.R. 1055, the Toxic Right-to-Know Act,
amends one sub-section of one section of the environmental law. It
will have impact on thousands of small businesses across this coun-
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try, many in my district, and several, I suspect, in every member
of Congress’s district.

For example, today on the second panel we will hear testimony
from Andy Bopp, who will be representing Baltimore Glass Decora-
tors. Here is one of the products Baltimore Glass decorates, and I
think there is some in their gift shop, too. This business does not
have the financial or the manpower resources to comply with un-
necessary regulations, and as you follow their testimony, we will
see how stringent and just bureaucratic they are.

I worry that small business benefits and employees rise or fall
depending upon the layers of regulations they are subjected to, and
it is our duty to insure that our Nation’s small businesses are not
being crippled for little to no public benefits.

Highlighting this is the troublesome word of “release.” As part of
this program it is extremely misleading and harmful, and I have
got Webster’s Dictionary to—and what happened in the passage of
this law, we redefined the word, “release,” to not mean release.
And I, the one thing I will do when we bring this bill to the floor
is try to clarify what this bill actually does. And I would just refer,
I don’t have time to read the Webster’s Dictionary, but most people
when they hear, release, will think of stuff like emit or discharge.

Well, according to TRI, release could mean manage, use, or recy-
cle. A lot different than emitting or discharging. So that is problem-
atic in the legislation just to begin with.

Does filling out more paperwork improve the health of our con-
stituents? I don’t believe it does, but I am interested to learn more
today about this proposal.

I would also like to highlight the testimony of the first responder
on the second panel, who a fire marshal, Mr. Finkelstein. Sir, first
of all, I would like to thank you for your service, and many of us
work with our local firefighters through the Fire Act Grant, but in
his testimony I think there is going to be an attempt to connect
TRI with emergency planning and responding, but since this data
is 18 months old, any first responder who is using 18-month-old
data to enter a facility has bigger concerns than just TRI. Because
they use other sections, especially sections 311 and 312, for more
appropriate use in managing emergency information and data as
far as entry into facilities.

The other bill on environmental justice, I think we just have a
long way to go to understand, and the Clinton order says let us ad-
dress this, and the real question is is the EPA moving in a way
in which, that is part of the hearing process today, we will take the
comments and hopefully be able to work with you as we are having
good success in the elemental mercury debates. I hope that we can
move both these pieces of legislation with like effort so that when
we get to the floor, that we have got the big kumbayah movement,
and we can move quicker rather than slower.

And with that I yield back my time.

Mr. WynNN. I thank the gentleman. I am also in favor of
kumbayah.

At this time I would like to recognize the vice chair of the com-
mittee, Representative Hilda Solis, who is also the sponsor of H.R.
1103, the Environmental Justice Act, and I would like to com-
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pliment her for her leadership on this issue over the years. Ms.
Solis, the floor is yours.

OPENING STATEMENT OF HON. HILDA L. SOLIS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. SoLis. Thank you so much, Mr. Chairman, and I thank the
ranking member also.

Believe it or not, this is a very historical moment. In the last sev-
eral years that I have been serving on this committee, I can’t recall
ever having a hearing on this particular subject. So I applaud our
chairman and thank goodness for the changes that occurred this
last fall because otherwise we wouldn’t be sitting here today. And
I really want to thank the members that worked with us very
closely on this and really salute our chairman for the work that he
has done.

This isn’t just an idea that was hatched yesterday. We have been
talking about environmental justice issues for many, many years,
only we never had the ability to have a formal hearing on it. Today
is that day. So I really want to say how pleased and thankful
many, many communities, communities of color, that are disadvan-
taged, that are looking for our leadership here in the House of Rep-
resentatives. And I have worked tirelessly throughout my career
before I came here to the Congress, passing and codifying the Exec-
utive order that Clinton had introduced in 1994, back then, to talk
about environmental justice.

And I guess today what we are going to try to find out is how
well the administration has been doing in implementing that Exec-
utive order and then focus on this piece of legislation, which I real-
ly believe will provide a better path to where we need to go to un-
derstand how we implement this Executive order that we hope to
one day soon see codified. And this is the first beginning for that.

And I want to just cite that there are many, many advocates that
are supporting us on this mission today, and according to a recent
report released by the United Church of Christ titled, “Toxic Waste
and Race at Twenty,” people of color make up the majority of those
living in neighborhoods within 2 miles of the Nation’s commercial
hazardous waste facilities. These communities have been under at-
tack under the policies of the present administration, and since
2004, the administration has requested at least a 25 percent cut in
the environmental justice budget.

And in early 2005, the EPA released a draft strategic plan on en-
vironmental justice, which had disregarded race, of all things, race,
as a consideration for determining environmental justice, in direct
contradiction to the Executive order. Despite reaffirming its com-
mitment to environmental justice in November 2005, in this memo,
the administration finalized weakening changes to the toxic release
inventory program in December 2006.

A proposed rule on locomotive emissions released this April failed
to mention environmental justice even one time, despite the prom-
ises to include environmental justice considerations in proposed
and final rules. In 2004 the IG reported that EPA had not consist-
ently implemented the Executive order, and in 2006 reported that
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the EPA did not know the impact, the impact of these policies and
what they were having on environmental justice communities.

In 2005, the GAO found that EPA failed to consider the impact
of its air regulations on communities of color and underrepresented
areas. And, during budget hearings in March, Acting Inspector
General Roderick testified that the EPA had yet to establish a plan
of action for implementation of recommendations on environmental
justice.

Absent a real commitment to environmental justice, the health
and well being of our communities will continue to suffer. H.R.
1103 and H.R. 1055 will do better for the health of all of our com-
munities, regardless of where you live. H.R. 1103 will significantly,
in my opinion, advance environmental protections in communities
of color and low-income communities by requiring the implementa-
tion of the Executive order and the implementations of rec-
ommendations that go along with that in the IG and the GAO re-
port.

More than 50 organizations and Congress are on record in sup-
port of that Executive order, and it is time that we give real protec-
tions to our communities by codifying this legislation. We must re-
inforce the community right to know by reinstating the Toxic Re-
lease Inventory Program, a successful program for more than 21
years.

And I yield back the balance of my time.

Mr. WYNN. I thank the gentlelady, and again, compliment and
commend her for her passion and her leadership on this issue. I
think she is right, we wouldn’t be here without her efforts, and I
am very pleased that we are here today.

At this time I would be happy to recognize Mr. Barrow, the dis-
tinguished gentlemen from Georgia.

OPENING STATEMENT OF HON. JOHN BARROW, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. BARROW. Thank you, Mr. Chairman, and I, too, want to com-
mend my colleague and my hero, Ms. Solis, for her authorship of
the Environmental Justice Act for 2007, my friend and colleague,
Mr. Pallone. He is not my hero yet, but he is working on it. I ap-
preciate your authorship of the Toxic Right-to-Know Act.

Mr. Chairman, thank you for calling this hearing. There is more
than one way to repeal a law. There is more than one way to repeal
an Executive order. There is the up and up way, out front and in
the open where everybody can see it, and there is another way, by
neglect. You can repeal a lot of things by neglect. I feel like there
has been some neglect of Congress’s responsibility in overseeing the
implementation of the Executive order in question. There has been
some neglect on the part of the executive branch of the Govern-
ment in implementing the order, and this hearing is an opportunity
for us to shine a light on that and try and get things going back
in the right direction.

I know a little something about this. Back in Augusta, GA, we
have a community that is living smack dab on top of a brownfield.
Hyde Park in Augusta is an area that is on the industrial edge of
town, and there are people who are deeply tied to the land. They
got their lifetime’s investment in the homes in that area, and they
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don’t know whether to stay, they don’t know whether to leave, we
haven’t got the money to buy them out, a lot of folks don’t want
to be bought out. They are attached to the community and the
sense of community they have and yet they are stuck with all of
these issues.

And I sort of feel like it is important for us to kind of add an-
other element to this, try to build some support, but getting going
on this, you realize this isn’t just some vast environment conspir-
acy against poor folks.

You know, economic development in general fuels environmental
injustice.

There is a penalty to pay for going first in economic development.
In my part of the country, in Augusta, for example, it was an in-
dustrial crossroads. It was a commercial town. The railroad came.
After the railroad, at the point where the river crosses the fall line,
and there is a lot of business to be done, and a lot of folks did busi-
ness in the old days without much regard to the environmental
consequences. And as a result that area is pretty fouled up, and the
economic development just naturally moves onto the next area. It
moves onto the greenfield just beyond. And it leaves these
brownfields back to fester and to swelter and indecision and indif-
ference.

The point I want to emphasize is not only is that wrong, not only
is it unjust, it is expensive. It is wasteful. There are reasons that
some places develop first. There are reasons why economic and
transportation infrastructure grows there, and it is there. It is in-
credibly wasteful for us to leave areas basically undevelopable or
unusable and to move onto the next greenfield. It is expensive, be-
cause it adds to the transportation costs for all concerned, it leaves
these pockets of economic stagnation behind. All that adds to the
cost of doing business for everybody.

And so one thing I want to try and add to the mix as we talk
about the injustice of this, is the stupidity of it. It is like the
French diplomat said, it is worse than a sin. It is a mistake. And
what I think we ought to recognize is cleaning up the mess that
has been made and stopping the messing from going on any further
is not only the right thing to do, it is the smart thing to do. And
I hope we can focus on that and build support for this, because we
got huge economic development potential right in these brownfield
backyards of ours.

And with that, Mr. Chairman, I thank you again for your leader-
ship on this issue, and I yield back.

Mr. WYnNN. I thank the gentleman from Georgia.

At this time I would recognize the gentleman from Pennsylvania,
Mr. Murphy.

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. MurpHY. Thank you, Mr. Chairman. I was on the floor giv-
ing a speech, and I appreciate your indulgence in allowing me to
be a few minutes late.

The issue of environmental justice brings to light a community
in my district, Jeannette, PA, once home to a thriving glass indus-
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try, where some years ago someone bought that plant, and it re-
mains a rusted heap that is surrounded by an area that is becom-
ing less and less desirable for people to live there.

Low-income families face in their backyards an area that is soon
to be high in a number of pollutants in this brownfield, and noth-
ing is done about it. It is a place that I think breeds less economic
development and poverty rather than being an economic engine for
that embattled community.

That is why legislation that looks at environmental justice is so
important. We have to recognize a responsibility over time for
those who are involved with development and manufacturing to
make sure we are doing all we can to keep that environment clean,
create jobs, and make sure that we understand the long-term leg-
acy of responsibility to the communities that those are in.

Today we are also going to be dealing with some issues involving
the burden of paperwork, and I know that we are going to have
people of divergent opinions on that, but it is important for the fu-
ture of all business, small and large, that EPA is working with em-
ployers to making sure that we find ways that work towards keep-
ing our communities and our air and our soil and our water clean
but also working towards those, working with those industries so
that we find ways of making sure we achieve that.

The issue is to keep the air, the water, the land clean and not
just to create more rules and not just to create mounds of paper-
work and polluting our desks with paperwork. Let us find ways of
solving these problems so we can really work towards the protec-
tion of our environment and our communities and work towards
other jobs.

And I yield back my time, Mr. Chairman.

Mr. WynN. I thank the gentleman. At this time it gives me great
pleasure to recognize a gentleman from New Jersey, Mr. Pallone,
who is a leader on these issues and is the author of H.R. 1055,
Toxic Right-to-Know Protection Act.

Mr. Pallone.

OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman, and I am trying to be
good this morning but with the other side but I just want to com-
mend you because the fact of the matter is that we couldn’t have
even had a hearing on these issues in the previous Congress, and
I am not just saying that to be bad, because I often requested this
and other hearings when I was the ranking member, and we
weren’t able to get them. In fact, it was very difficult, even impos-
sible to get somebody from the EPA to come in and be questioned
at all because for whatever reason the previous majority just didn’t
want them to be questioned. And I will leave it at that, but I do
want to mention that, because I think it is important that under
your leadership we are able to do this today.

I wanted to focus on the Toxic Release Inventory issue and its
relationship to environmental justice. Toxic Release Inventory or
TRI was actually authored by my Senator, Frank Lautenberg, of
New Jersey, and passed into law in 1986, as part of the Emergency



9

Planning and Community Right-to-Know Act or EPCRA. After a
tragic disaster at a Union Carbide facility in Bhopal, India, that
killed thousands of people, Congress passed it to ensure that com-
munities know how much the most dangerous industrial chemicals
are being released into the air, water, and the ground, and for a
decade it worked.

However, in December 2006, the EPA announced final rules that
loosen reporting requirements for the TRI. With these rules, the
Bush administration has undermined this critical program in two
ways. First, it eliminates detailed reports for more than 5,000 fa-
cilities that release up to 2,000 pounds of chemicals every year.
And second, it eliminates detailed reports from nearly 2,000 facili-
ties that manage up to 500 pounds of chemicals known to pose
some of the worst threats to human health, including lead and
mercury.

Now, this new rule adversely affects communities around the Na-
tion. Without accurate and detailed TRI data, communities have
less power to hold companies accountable and make informed deci-
sions about how toxic chemicals are to be managed. As the GAO
said in a recent report, and I quote, “EPA’s recent changes to the
toxic release inventory significantly reduce the amount of informa-
tion available to the public about toxic chemicals in their commu-
nities.” The changes mean that over 3,500 facilities nationwide, in-
cluding more than 100 in my State, will not have to submit de-
tailed information about their chemical use. In 75 counties around
the country communities will no longer have access to detailed in-
formation about the status of toxic chemicals in their backyards.

The bottom line, Mr. Chairman, is that EPA’s TRI Burden Re-
duction Rule makes less information available that was previously
available to the public. Now, this is all about right to know, which
to me is so important. Communities have a right to know what
kinds of chemicals are being released in their backyards. This in-
formation was also useful to workers who could be affected on the
jobsite and first responders who need to plan for incidents at spe-
cific high-risk facilities.

It is also an environmental justice issue. According to the GAO
report many of the facilities that will no longer be reporting de-
tailed toxic and chemical release info, are located in low-income
and high-minority areas, and with that in mind I look forward to
hearing from EPA today on how much analysis went into the agen-
cy’s conclusion that the new rule would not, and I quote, “dis-
proportionately impact minority or low-income communities.”

I believe that today’s testimony by GAO strongly rejects such a
notion. And in response to this ill-advised and potentially harmful
rule and process in which it was finalized, myself and Congress-
woman Solis, because I know she is a co-sponsor, and she has had
a lot to do with this, we introduced together the Toxic Right-to-
Know Protection Act, and that Act codifies the stronger reporting
requirements that were in place before the Bush administration
weakened them late last year by codifying these requirements.

Neither the current administration nor future administrations,
because I don’t trust anybody in the future either, could again
change the guidelines without the approval of Congress.
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And T look forward to hearing from our witnesses about this
issue. But thank you, again, Mr. Chairman, for even having this
hearing. I do appreciate it.

Mr. WyNN. Thank you, Mr. Pallone, and you were not being bad.
I do want to, again, compliment you for your leadership on this
particular issue. It is a critical and important thing. You have done
a great job over the years.

At this time I would recognize the gentleman, Mr. Terry, for an
opening statement.

Mr. TERRY. Thank you, Mr. Chairman. I wish to waive to reserve
enough time for questions.

Mr. WynNN. All right. Thank you. At this time I would like to rec-
ognize Ms. Baldwin.

OPENING STATEMENT OF HON. TAMMY BALDWIN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF WISCON-
SIN

Ms. BALDWIN. Thank you, Mr. Chairman. I am very pleased that
the committee is holding this hearing today on two very important
measures, and I want to begin by commenting on H.R. 1055 and
say that I am encouraged that today we will be examining the
EPA’s decision to weaken the community right-to-know rules.

Congress, as we have just heard discussed, created the Toxic Re-
lease Inventory Program under the premise that communities
should know what toxic chemicals are being dumped in their back-
yards. Over the years the program has also been effective in pro-
tecting public health and urging businesses to voluntarily reduce
chemical releases, as no business wants to be on the top of an EPA
polluter list.

Given the successful nature of the program, it is really difficult
for me to comprehend EPA’s justification for altering the TRI rules.
Yet, in changes that the EPA argues were necessary to ease paper-
work, the agency has weakened reporting requirements.

The result is a quadrupling of the amount of toxic pollutants that
companies can release before they have to tell the public. In my
home State of Wisconsin EPA’s rule allows 113 facilities to no
longer have to notify my constituents of their harmful releases.
Clearly, at stake is our public health, but EPA’s rule also jeopard-
izes our communities’ access to critical information used by emer-
gency responders, academics, public interest groups, State agen-
cies, and labor groups among others.

Emergency responders, for instance, use this data to protect the
public against chemical spills or situations where toxic waste is re-
leased into the water supply. Similarly, public interest groups use
the data to push for environmental policy changes, and labor
groups use the data to evaluate hazards to workers.

TRI data is so important that the EPA should be evaluating
ways to refine the data and make it available faster, rather than
coming up with ways to stifle the information and protect the pol-
luters. At least 305 community, environmental, faith-based, inves-
tor, labor, public health, and science organizations have called upon
Congress to restore toxic chemical reporting.

And I am hopeful that today’s hearing will highlight the impor-
tance of a strong TRI and demonstrate the need for passage of Con-
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gressman Pallone’s Toxic Right-to-Know Protection Act so that the
EPA can return to an agency that protects the public interest rath-
er than the polluting businesses.

I also want to commend Congresswoman Solis’s efforts to bring
environmental justice to those in minority and low-income popu-
lations who disproportionately bear the burden of our Nation’s pol-
lution. These pollutions face higher rates of low birth weight, great-
er risk of asthma, and increased occurrences of infant mortality.

The good news is that together focused attention, increased re-
search, and public access to information can all help improve the
environment and human health conditions facing minority and low-
income communities. In the end environmental justice is not just
about cleaning up toxins, but rather it is about insuring a healthy
and bright future for generations to come.

So thank you, Mr. Chairman, for this very important and historic
hearing, and I yield back the balance of my time.

Mr. WYNN. Thank you very much, Ms. Baldwin. I appreciate
your comments and your insightful remarks.

At this time the Chair would recognize Mr. Pitts from Pennsyl-
vania.

Mr. PrrTs. I will waive.

Mr. WYNN. The gentleman has waived. Are there any further
opening statements?

If not, at this time the Chair would like to acknowledge a distin-
guished visitor from Maryland who has joined us for today’s hear-
ing. He is Division Chief Michael Love of the Montgomery County
Fire and Rescue Service.

Chief Love, we are delighted to have you here. In addition to
service on Montgomery County’s Fire and Rescue Service, Chief
Love is also a member of the Local Emergency Planning Commis-
sion, which is the local government organization that receives TRI
data and uses it in planning for chemical spills, accidents, and
other emergencies.

Thank you again for being with us.

That concludes all opening statements. Other statements for the
record will be accepted at this time.

[The prepared statement of Mr. Green follows:]

PREPARED STATEMENT OF HON. GENE GREEN, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TEXAS

Thank you, Mr. Chairman, for holding this hearing on the Environmental Justice
Act of 2007 and the Toxic Right to Know Act.

My district includes part of Houston, the fourth largest city in the United States,
and over 65 percent of the population is Hispanic.

The 29th district also includes the Port of Houston and is the home of many pe-
trochemical companies.

Both of this bills that we are discussing today are of importance to the 29th dis-
trict.

Houston has its fair share of environmental problems. We have higher than aver-
age levels of air toxics, which may be related to adverse health effects in the popu-
lation.

We also have our fair share of environmental waste sites. On September 29, an
abandoned waste site on the San Jacinto River that is leaking toxic levels of dioxin
into Galveston Bay was placed on the National Priority List short list.

I have worked in conjunction with the EPA, the State of Texas, and the Texas
Commission on Environmental Quality to have the site placed on the National Pri-
ority List.
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I am hopeful that we will be able to work together and begin cleaning up this
site soon.

I support the industry in my district. They employ many of my constituents. How-
ever, letting communities know what chemicals are being released and disposed of
in their backyard is a responsibility these companies must uphold.

The current Toxic Release Inventory Program reporting requirements, in an effort
to reduce paperwork, have the potential to endanger communities such as my own.

Companies that work with chemicals should be required to report in detail their
use and disposal of these chemicals.

Also, the EPA has a responsibility to practice environmental justice. Just because
my constituents live close to where they work does not mean they should suffer from
health effects.

Communities that are heavily minority populated and lower income areas should
not be subjected pollution just because of their race and economics.

I support both of these bills and I urge my colleagues to do the same.

Thank you Mr. Chairman.

Mr. WYNN. We are going to move into the testimony of our wit-
nesses. I think we have an excellent panel. The first panel is a gov-
ernmental panel, and I would like to introduce them at this time.

First we have Mr. Granta Nakayama, Assistant Administrator,
Office of Enforcement and Compliance Assurance, U.S. Environ-
mental Protection Agency.

We also have Mr. Wade Najjum, Assistant Inspector General for
Program Evaluation, Office of Inspector General, U.S. Environ-
mental Protection Agency.

We have with us also Ms. Molly O’Neill, Assistant Administrator,
Office of Environmental Information, U.S. Environmental Protec-
tion Agency.

And also we have with us Mr. Thomas, the Honorable Thomas
Sullivan, Chief Counsel for Advocacy, Office of Advocacy, U.S.
Small Business Administration.

And Mr. John B. Stephenson, Director, Natural Resources and
Environment, Government Accountability Office.

Thank you all for coming. We are going to now have 5 minutes
opening statements from the panel, and your prepared testimony
in full will be, which you submitted in advance, will be made a part
of the hearing record.

Mr. Nakayama.

STATEMENT OF GRANTA Y. NAKAYAMA, ASSISTANT ADMINIS-
TRATOR, OFFICE OF ENFORCEMENT AND COMPLIANCE AS-
SURANCE, U.S. ENVIRONMENTAL PROTECTION AGENCY,
WASHINGTON, DC

Mr. NAKAYAMA. Thank you. Good morning, Chairman Wynn,
Ranking Member Shimkus and Vice-Chair Solis, and distinguished
members of the subcommittee. I am Granta Nakayama, Assistant
Administrator for the Office of Enforcement and Compliance Assur-
ance at the United States Environmental Protection Agency. My of-
fice is responsible for enforcing the Nation’s environmental laws, as
well as serving as EPA’s National Program Manager for environ-
mental justice.

Thank you for inviting me to the hearing today on environmental
justice legislation including the pending bills, H.R. 1055 and H.R.
1103, the Environmental Justice Act of 1007. I am pleased to dis-
cuss the environmental justice accomplishments of the agency,
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what we have learned from our efforts, and how we will continue
to pursue the cause of environmental justice.

Insuring environmental justice means not only protecting human
health and the environment for everyone but also insuring that all
people are treated fairly and given the opportunity to participate
meaningfully in the development, implementation, and enforcement
of environmental laws, regulations, and policies.

EPA has learned that addressing environmental justice issues is
everyone’s shared responsibility. We also recognize that environ-
mental justice issues are complex and multi-faceted. While no sin-
gle tool or approach along may provide the solution, EPA continues
to believe that using the range of our existing statutory, regulatory,
and enforcement tools for protecting the environment and public
health is a sound approach. These tools coupled with building the
capacity of communities and other stakeholders to participate
meaningfully in the environmental decisions that affect them is an
effective way to protect the health and environment of all our Na-
tion’s people and communities.

EPA is committed to comprehensively integrating environmental
justice considerations into its programs, policies, and activities.
EPA is the lead for implementing Executive order 12898, Federal
actions to address environmental justice in minority populations
and low-income populations. This Executive order directs Federal
agencies to make achieving environmental justice part of its mis-
sion. EPA works to comply with this Executive order and has taken
significant and meaningful steps to integrate environmental justice
into its mission.

In 2005, Administrator Johnson reaffirmed EPA’s commitment to
EdJ. The Administrator also identified national EdJ priorities such as
reducing asthma and elevated blood lead levels. For 2008, the
agency’s national program guidance and strategic plans are being
examined to identify activities, initiatives, and strategies for inte-
grating environmental justice into planning and budgeting docu-
ments.

EPA’s Inspector General recently identified the need for EJ pro-
gram reviews. The agency agreed, and we will begin conducting
those reviews in March 2008. The EPA renewed the charter of the
National Environmental Justice Advisory Council for 2 years so
that EPA will continue to receive valuable advice and recommenda-
tions from its stakeholders.

Since 1993, EPA has awarded more than $31 million in grants
to more than 1,100 community organizations and others to take an
active role in our Nation’s environmental stewardship. These envi-
ronmental justice grants promote community empowerment and ca-
pacity building essential to maximize meaningful participation in
the regulatory process.

Just yesterday EPA announced it has awarded $1 million in en-
vironmental justice small grants this year to 20 community-based
organizations to raise awareness and build their capacity to solve
local environmental and public health issues.

EPA is making significant headway on the road to environmental
justice. In moving forward we will complete the Environmental
Justice Program reviews so that we can appropriately evaluate the
effectiveness of EPA’s actions for environmental justice. We will
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also finalize the Environmental Justice Strategic Enforcement As-
sessment Tool, or EJ SEAT, to enhance the EPA Office of Enforce-
ment and Compliance Assurance’s ability to consistently identify
potential environmental justice areas of concern and assist in mak-
ing effective enforcement and compliance assurance resource de-
ployment decisions. We will evaluate the tool, its strengths, and
limitations.

In conclusion, I believe we are on the right track and have the
statutory authorities and needed flexibilities to identify problems
and tailor solutions that result in improvements in health and en-
vironmental quality for all.

I look forward to working with Congress to insure the continued
progress towards this goal. I want to personally thank you, Chair-
man Wynn, for allowing me to appear before you on behalf of the
EPA. Thank you for holding this hearing on this very important
topic, environmental justice, and I would be happy to take any
questions.

[The prepared statement of Mr. Nakayama follows:]
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Testimony of Granta Y. Nakayama
Assistant Administrator
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Before the
Subcommittee on Environment and Hazardous Materials
Committee on Energy and Commerce
United States House of Representatives

October 4, 2007

Good morning Chairman Wynn, Ranking Member Shimkus, and distinguished Members
of the Subcommittee. I am Granta Nakayama, Assistant Administrator for Enforcement and
Compliance Assurance (OECA) at the U.S. Environmental Protection Agency (EPA). My office
is responsible for enforcing the nation’s environmental laws, as well as serving as the National
Program Manager for environmental justice. Thank you for inviting me to the hearing today on
environmental justice legislation including the pending bill, H.R. 1103, the Environmental
Justice Act of 2007. 1am pleased to discuss the environmental justice accomplishments of the
Agency, what we have learned from those accomplishments, and how we plan to continue our

efforts to comprehensively address environmental justice.

Let me begin by emphasizing that the Administrator and I share your interest in
continuing to advance efforts to address disproportionate and adverse environmental and public
health risks faced by communities around the nation. We recognize that minority and/or low-
income communities may be exposed disproportionately to environmental harms and risks. EPA
works to protect these and other communities from adverse human health and environmental
effects. Ensuring environmental justice means not only protecting human health and the

environment for everyone, but also ensuring that all people are treated fairly and are given the
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opportunity to participate meaningfully in the development, implementation, and enforcement of

environmental laws, regulations, and policies.

Based on our experience, EPA has concluded that the integration of environmental justice
considerations into the programs, policies, and activities of an agency is an approach that has
yielded results. We are striving to more fully do so in the future. Most importantly, EPA has
learned that addressing environmental justice issues is everyone’s shared responsibility. Most
environmental justice issues are local or site-specific — resolving these issues involves many
tools coupled with the concerted efforts of many stakeholders — Federal, state, local and tribal
governments, community organizations, NGOs, academic institutions, business/industry, and the

community residents themselves.

We also recognize that environmental justice issues are complex and multifaceted. While
no single tool or approach alone may provide the solution, EPA continues to believe that using
the range of existing statutory, regulatory, and enforcement frameworks that underlie the
environmental and public health protections of this nation, along with building the capacity of
communities and other stakeholders to participate meaningfully in the environmental decisions
that affect them, is a most effective way to protect the health and environment of all of our

nation’s people and communities.

Implementing Executive Order 12898
EPA is committed to integrating environmental justice considerations into its everyday
work and believes that Department and Agency heads within the Executive Branch are best

suited to promoting such change. We have developed a comprehensive approach that recognizes
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the unique relationship between environmental protection, human health, economic development
and social justice. EPA is a pioneer in Federal government implementation of environmental
Justice programs. No other Federal agency has attempted to incorporate environmental justice
into its programs, policies, and activities as comprehensively as the EPA. EPA is the lead for
implementing Executive Order 12898, "Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations.” This Executive Order directs Federal
agencies to "make achieving environmental justice part of its mission." EPA works to comply
with this Executive Order, and has taken significant and meaningful steps to integrate

environmental justice into its mission.

Continued collaboration with our federal partners is important and, as lead agency for the
Executive Order, EPA provides technical assistance to other Federal agencies on integrating
environmental justice. For example, EPA has been working with the Centers for Disease Control
and Prevention (CDC) in developing an environmental justice policy. EPA also is working with
CDC’s National Center for Environmental Health and with the Agency for Toxic Substances and
Disease Registry (ATSDR) to develop a strategy for integrating environmental justice goals
within its programs and operations. On July 18, 2007, EPA, CDC and ATSDR announced a
memorandum of understanding (MOU) to collaborate on data gathering and sharing, and to find
solutions for community health problems that could be linked to environmental hazards.

Environmental justice was an important consideration in developing this MOU,

I am proud of the commitment that EPA has shown integrating environmental justice into
its daily work. On November 4, 2005, Administrator Johnson reaffirmed EPA’s commitment to

environmental justice. He directed the Agency’s managers and staff to integrate environmental
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justice considerations into EPA’s core planning and budgeting processes. As a result, EPA has

made transparent, measurable, and accountable environmental justice commitments and targets

in all five goals of EPA’s Strategic Plan for 2006-2011. Administrator Johnson identified eight

national environmental justice priorities. Specifically, he directed the Agency to work with our

partners to:

Reduce asthma attacks;

Reduce exposure to air toxics;

Reduce incidences of elevated blood lead levels (ASTDR and the Department of Housing
and Urban Development);

Ensure that companies meet environmental laws;

Ensure that fish and shellfish are safe to eat ( Food and Drug Administration);

Ensure water is safe to drink;

Revitalize brownfields and contaminated sites; and

Foster collaborative problem-solving.

EPA’s Program Offices and Regions each implement an Environmental Justice Action

Plan (Action Plan) to support EPA national priorities. These Action Plans are prospective

planning documents that identify measurable commitments from each organization.

EPA’s Chief Financial Officer directed the Agency’s National Program Managers

(NPMs) to include language in their FY2008 National Program Guidance that addresses the use

of Action Plans and the Agency’s 2006-2011 Strategic Plan to identify activities, initiatives,

and/or strategies for the integration of environmental justice and incorporate them into planning

and budgeting documents and program agreements. By instituting these types of programmatic



19

requirements, EPA is building a stronger foundation to successfully integrate environmental

justice into its programs for the long-term.

In addition, EPA’s Inspector General recently identified the need for environmental
justice program reviews. EPA agreed, and we have embarked on an extensive effort to develop
and conduct those reviews. We are developing and piloting environmental justice review
protocols for the Agency’s programs. Once these protocols are completed, the Agency will

begin conducting the reviews in March 2008.

Capacity Building

Since 1993, EPA has awarded more than $31 million in grants to more than 1,100
community-based organizations and others to take on an active role in our nation's environmental
stewardship. These environmental justice grants promote community empowerment and
capacity-building - essential ingredients to maximize meaningful participation in the regulatory
process. This year, EPA awarded $1 million in environmental justice collaborative problem-
solving grants to 10 community-based organizations, and just awarded an additional $1 million
in EJ Small Grants to 20 community-based organizations, to raise awareness and build their

capacity to solve local environmental and public health issues.

The Power of Collaborative Problem Solving

I would be remiss not to highlight a particular example that demonstrates not only EPA’s
success, but the success of other Federal, state, and local partners, and community groups. The
ReGenesis Environmental Justice Partnership, led by a community-based organization in

Spartanburg, South Carolina, began in 1999 with a $20,000 grant award to address local
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environmental, health, economic and social issues. In 2003, EPA developed a Collaborative
Problem-Solving (CPS) Model as a framework for others to follow. The model has worked well

with amazing results.

The Partnership used elements of the CPS Model to leverage the initial grant from EPA
to generate more than $166 million in funding, including over $1 million from EPA Region 4.
ReGenesis marshaled the collaboration of more than 200 partner agencies, and local residents,
industry, and a university to revitalize two Superfund sites and six Brownfields sites into new
housing developments, an emergency access road, recreation areas, green space, and job training
that are vital to the community’s economic growth and well-being. This result was beyond

anyone’s expectation.

ReGenesis proved to be such an excellent example of what can be accomplished with
EPA’s funding, training and partnerships that we created a documentary film aboutitasa
training tool to put thousands of other communities on the path of collaborative-problem solving,

The DVD is being distributed across the country.

With the ongoing efforts in collaborative problem-solving and the grant programs, EPA
is creating new opportunities to effectively target and address local environmental justice issues.

By working together, everyone can benefit from the results.

Obtaining the Best Available Environmental Justice Advice
EPA’s commitment to environmental justice is also reflected by the fact that it takes

actions to obtain the best available environmental justice advice and to impart any lessons
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learned to those who can work with us to address environmental justice issues at the federal,

state and local levels.

Importantly, in 2006, EPA renewed the charter for the National Environmental Justice
Advisory Council (NEJAC) thereby ensuring that EPA will continue to receive valuable advice
and recommendations on national environmental justice policy issues from its stakeholders. The
NEJAC is comprised of prominent representatives of local communities, academia, industry, and
environmental, indigenous, as well as state, local, and tribal government groups that can identify
and recommend solutions to environmental justice problems. It is essential that EPA provide an
opportunity for such discussions and for ideas to be aired, and that the NEJAC’s advice and
recommendations be appropriately integrated into EPA’s environmental justice priorities and

initiatives.

In fact, during the NEJAC’s public meeting last month, I spent a day engaging with the
advisory members on the topics of goods movement, and EPA’s environmental justice
integration efforts. By obtaining the NEJAC’s advice and recommendations particularly on the
latter issue, I am confident that we are engaging meaningfully with our stakeholders as we move
forward to address the human health and environmental issues that affect minority and low-

income communities across our nation,

Continuing EPA’s Environmental Justice Efforts
The EPA successes demonstrate that we are making significant headway on the road to

environmental justice. To fully integrate and implement these concerns, the EPA and its Federal,
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state, tribal, local and community partners continue to work together to build a better model for

the future. We are on that path today, and will continue to address all issues that come our way.

In moving forward, we will complete the environmental justice program reviews so that
we can appropriately evaluate the effectiveness of EPA’s actions for environmental justice. A
number of successes thus far have been the result of innovative outreach rather than traditional
EPA regulatory activity. That has to be factored into our plans for the future. We will focus on
leveraging resources so that we can broaden our reach and replicate successes in encouraging

collaborative problem-solving.

We will also finalize the Environmental Justice Strategic Enforcement Assessment Tool
(EJISEAT) to enhance the EPA Office of Enforcement and Compliance Assurance’s ability to
consistently identify potential environmental justice areas of concern and assist in making fair
and efficient enforcement and compliance resource deployment decisions. We will evaluate the

value of the tool, its strengths and limitations.

Conclusion

Based on the lessons we have learned, we are on a path forward with EPA’s
environmental justice prégrams. The Administration places great importance on integrating
environmental justice intp its work, and EPA will continue to integrate environmental justice
considerations into the Agency’s core programs, policies and activities and to engage others in
collaborative problem-solving to address environmental justice concerns at every turn.
Whenever and wherever we address environmental justice issues, we strive to build staying

power in those communities and share any lessons learned with others.
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In short, we believe that we are on the right track and have statutory authority and needed
flexibility to identify problems and tailor solutions that result in improvements in health and
environmental quality for all. We look forward to working with Congress to ensure the

continued progress towards this goal.

I would like to thank you, Mr. Chairman, Ranking Member, and other members of this
Subcommittee, for inviting me here today to update you on the Agency’s progress in integrating
environmental justice as a part of the agency’s mission in accordance with E.O. 12898. T would

be happy to answer any questions you have at this time.,
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Mr. WYNN. Thank you very much, Mr. Nakayama.
Let us see. Mr. Najjum, I believe you are next.

WADE NAJJUM, ASSISTANT INSPECTOR GENERAL, PROGRAM
EVALUATION, OFFICE OF INSPECTOR GENERAL, U.S. ENVI-
RONMENTAL PROTECTION AGENCY

Mr. NAJJuM. Good morning, Mr. Chairman and members of the
subcommittee. I am Wade Najjum, Assistant Inspector General for
Program Evaluation with the EPA Office of Inspector General. I
am pleased to be here today to discuss the OIG’s work on how EPA
has incorporated environmental justice within its programs and ac-
tivities.

Over the past 5 years, the OIG has been examining EPA’s envi-
ronmental justice activities as part of our strategic plan to review
how EPA fulfills its responsibilities. We have issued two reports
specifically dealing with EPA implementation of environmental jus-
tice reviews.

In 2006, we completed our most recent evaluation of whether
EPA program and regional offices had performed environmental
justice reviews of their programs, policies, and activities. We
sought to determine: if there had been clear direction from EPA’s
senior management to perform environmental justice reviews; if
EPA had performed these reviews; and if EPA had adequate guid-
ance to conduct these reviews or if there was a need for additional
guidance or protocols.

We concluded that EPA program and regional offices have not
routinely performed environmental justice reviews. Therefore, EPA
could not determine whether its programs have a disproportion-
ately high and adverse human health or environmental effect on
minority and low-income populations. We were given multiple rea-
sons why the reviews were not performed, including: the absence
of a specific directive from EPA management to conduct such re-
views; a belief by some program offices that they are not subject
to the order since their programs do not lend themselves to review-
ing impacts on minority and low-income populations; and uncer-
tainty about how to perform the reviews.

We made four recommendations to EPA to address these issues:
require program and regional offices to determine where environ-
mental justice reviews are needed and establish a plan to complete
them; ensure that these reviews include a determination if there is
a disproportionate impact on minority and low-income populations;
develop specific review guidance; and designate a responsible office
to compile the results of these reviews and make recommendations
to EPA senior leadership. EPA agreed with our recommendations
and established milestones for completing those actions.

In our 2004 review, we reported on how EPA was integrating en-
vironmental justice into its operations. Specifically, we sought to
determine: how EPA had implemented the order and integrated its
concepts into regional and program offices; and how were environ-
mental justice areas defined at the regional levels and what was
the impact.

We concluded that EPA had not fully implemented the order and
was not consistently integrating environmental justice into its day-
to-day operations at that time. EPA had not identified minority
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and low-income communities, or defined the term “disproportion-
ately impacted.” In the absence of environmental justice defini-
tions, criteria, or standards from EPA, many regional and program
offices individually took steps to implement environmental justice
policies. The result was inconsistency in environmental justice ac-
tions across EPA regions and programs. Thus, how environmental
justice action was implemented was dependent, in part, on where
you lived.

We made 12 recommendations to EPA to address the issues we
raised. EPA disagreed with 11 of our 12 recommendations. EPA did
agree to perform a study of program and regional office’s funding
and staffing for environmental justice to ensure that adequate re-
sources were available to fully implement its environmental justice
plans. EPA completed that study in May 2004.

In the interest of objectivity I should also say that since the
issuance of our reports, EPA has taken some positive steps to ad-
dress environmental justice issues. However, we think EPA recog-
nizes that more work needs to be done, particularly in its efforts
to integrate environmental justice into its decision making, plan-
ning, and budgeting processes. Also, EPA still needs broader guid-
ance on environmental justice program and policy reviews, which
EPA acknowledges is not in place.

Thank you for the opportunity to testify before you today. I
would be pleased to answer any questions you may have.

[The prepared statement of Mr. Najjum follows:]

STATEMENT OF WADE T. NAJJUM

Good morning Mr. Chairman and members of the subcommittee. I am Wade
Najjum, Assistant Inspector General for Program Evaluation with the U.S. Environ-
mental Protection Agency (EPA) Office of Inspector General (OIG). I am pleased to
be here today to discuss the OIG’s work on how EPA has incorporated environ-
mental justice within its programs and activities. EPA has made some progress in
:cihese areas over the past five years. However, our reports show that more could be

one.

ENVIRONMENTAL JUSTICE AT EPA

EPA defines environmental justice as the fair treatment and meaningful involve-
ment of all people regardless of race, color, national origin, or income with respect
to the development, implementation, and enforcement of environmental laws, regu-
lations, and policies. Fair treatment means that no group of people should bear a
disproportionate share of the negative environmental consequences resulting from
industrial, governmental, and commercial operations or policies. Meaningful involve-
ment means that: 1) people have an opportunity to participate in decisions about
activities that may affect their environment and/or health; 2) the public’s contribu-
tion can influence the regulatory agency’s decision; 3) their concerns will be consid-
ered in the decision making process; and 4) the decision makers seek out and facili-
tate the involvement of those potentially affected.

In February 1994, the President signed Executive Order 12898 (Order) focusing
Federal attention on the environmental and human health conditions of minority
and low-income populations with the goal of achieving environmental protection for
all communities. This Order directed Federal agencies to develop environmental jus-
tice strategies to help them address disproportionately high and adverse human
health or environmental effects of their programs on minority and low-income popu-
lations. The Order is also intended to promote nondiscrimination in Federal pro-
grams that affect human health and the environment. It aims to provide minority
and low-income communities’ access to public information and public participation
in matters relating to human health and the environment. The Order established
an Interagency Working Group on environmental justice chaired by the EPA Admin-
istrator and comprised of the heads of 11 departments or agencies and several
White House offices.
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At EPA, the Office of Environmental Justice (OEdJ) within the Office of Enforce-
ment and Compliance Assurance (OECA) coordinates EPA’s efforts to integrate envi-
ronmental justice into all policies, programs, and activities. Within each regional of-
fice there is at least one environmental justice coordinator who serves as the focal
point within their organizations and as the liaison to OEJ. Among the coordinator’s
duties are to provide policy advice and to develop and implement programs within
their regions. There is no specific environmental justice statute to fund environ-
mental justice activities at EPA. Consequently, OEJ performs activities using a gen-
eral Environmental Program Management appropriation budget line item.

OIG ENVIRONMENTAL JUSTICE WORK

For the past 5 years, the OIG has been examining EPA’s environmental justice
activities as part of our broader strategic plan to review how EPA fulfills its respon-
sibilities to address environmental threats and their impact on ecosystems, commu-
nities, and susceptible populations. We have issued two reports focusing on EPA’s
implementation of Executive Order 12898 requirements.

EVALUATION OF EPA’S IMPLEMENTATION OF EXECUTIVE ORDER

In a 2004 review, we reported on how EPA was integrating environmental justice
into its operations. Specifically, we sought to answer the following questions: 1) how
had EPA implemented the Order and integrated its concepts into its regional and
program offices; and 2) how were environmental justice areas defined at the regional
levels and what was the impact.

We concluded that EPA had not fully implemented the Order and was not consist-
ently integrating environmental justice into its day-to-day operations at that time.
EPA had not identified minority and low-income communities, or defined the term
“disproportionately impacted.” Moreover, in 2001, EPA restated its commitment to
environmental justice in a manner that did not emphasize minority and low-income
populations which we believed was the intent of the Order. In the absence of envi-
ronmental justice definitions, criteria, or standards from EPA, many regional and
program offices individually took steps to implement environmental justice policies.
The result was inconsistency in determining environmental justice communities
across EPA regions and programs. For example, between the regions there was a
wide array of approaches for identifying environmental justice communities. Thus,
the implementation of environmental justice actions was dependent, in part, on
where you lived.

We made 12 recommendations to EPA to address the issues we raised, which are
listed in Attachment A. Four key recommendations were: 1) reaffirm the Executive
Order as a priority; 2) establish specific timeframes for developing definitions, goals,
and measurements; 3) develop a comprehensive strategic plan; and 4) determine if
adequate resources are being applied to implement environmental justice. EPA dis-
agreed with 11 of the 12 recommendations. EPA did agree to perform a comprehen-
sive study of program and regional offices’ funding and staffing for environmental
justice to ensure that adequate resources are available to fully implement its envi-
ronmental justice plans. In May 2004, EPA issued its report entitled “Environ-
%er}lltsilal I\;IIIIIStice Program Comprehensive Management Study” conducted by Tetra

ec nc.

EVALUATION OF EPA ENVIRONMENTAL JUSTICE REVIEWS

In 2006, we completed our evaluation of whether EPA program and regional of-
fices have performed environmental justice reviews of their programs, policies, and
activities as required by the Order. We specifically sought to determine if: 1) there
had been clear direction from EPA senior management to perform environmental
justice reviews of EPA programs, policies, and activities; 2) EPA had performed en-
vironmental justice reviews; and 3) EPA had adequate guidance to conduct these re-
views or if there was a need for additional directions or protocols.

To determine the direction, frequency, and guidance for environmental justice re-
views, we met with OECA, OEJ, and Office of Air and Radiation representatives.
We then conducted an EPA-wide survey of each of the Deputy Assistant Administra-
tors in EPA’s 13 program offices and each of the 10 Deputy Regional Administrators
on their experience conducting environmental justice reviews of their programs,
policies, and activities. We also asked them to describe their satisfaction with avail-
able guidance and instructions for conducting these reviews, and whether they need-
ed additional directions or protocols. We did not design our survey to draw infer-
ences or project results. Rather we sought to obtain descriptive information on im-
plementing environmental justice at EPA.
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Our survey results showed that EPA program and regional offices have not rou-
tinely performed environmental justice reviews. Reasons for not performing these
reviews included the absence of a specific directive from EPA management to con-
duct such reviews; a belief by some program offices that they are not subject to the
Order since their programs do not lend themselves to reviewing impacts on minority
and low-income populations; and confusion regarding how to perform the reviews.
In addition, we found that program and regional offices lacked clear guidance to fol-
low when conducting environmental justice reviews. Survey respondents stated that
protocols, a framework, or additional directions would be useful for conducting envi-
ronmental justice reviews. We concluded that EPA cannot determine whether its
programs have a disproportionately high and adverse human health or environ-
mental effect on minority and low-income populations without performing these
types of reviews.

We made four recommendations to EPA to address these issues. We recommended
that EPA: 1) require program and regional offices to determine where environ-
mental justice reviews are needed and establish a plan to complete them; 2) ensure
that environmental justice reviews determine whether EPA programs, policies, and
activities may have a disproportionately high and adverse health or environmental
impact on minority and low-income populations; 3) develop specific environmental
justice review guidance that includes protocols, a framework, or directions; and 4)
designate a responsible office to compile the results of environmental justice reviews
and make recommendations to EPA senior leadership. EPA agreed with our rec-
ommendations and established milestones for completing those actions. For exam-
ple, in response to our third recommendation EPA convened an Agency-wide Envi-
ronmental Justice workgroup in April 2007 to begin developing protocols to provide
guidance for conducting reviews. Implementation of the protocols developed is sched-
uled for March 2008.

NOTEWORTHY EPA ACHIEVEMENTS

In the interest of objectivity I also should say that since the issuance of our re-
ports, EPA has taken some steps to address environmental justice issues. In 2005,
Administrator Stephen Johnson reaffirmed EPA’s commitment to environmental
justice by directing staff to establish measurable commitments that address environ-
mental priorities such as: reducing asthma attacks, air toxics, and blood lead levels;
ensuring that companies meet environmental laws; ensuring that fish and shellfish
are safe to eat; and ensuring that water is safe to drink. EPA is also including lan-
guage in the fiscal year 2008 National Program Guidance that each headquarters
program office should use its environmental justice action plan and EPA’s strategic
plan to identify activities, initiatives, or strategies that address the integration of
environmental justice. Finally, EPA is modifying its emergency management proce-
dures in the wake of Hurricane Katrina to incorporate an environmental justice
function and staffing support in the EPA’s Incident Command Structure so that en-
vironmental justice issues are addressed in a timely manner.

These are all positive steps but EPA recognizes that more work needs to be done,
particularly in its efforts to making environmental justice part of its mission by in-
tegrating environmental justice into its decision making, planning, and budgeting
processes. EPA needs to be able to determine if their programs, policies, and actions
have a disproportionate health or environmental impact on minority or low-income
populations. EPA also still needs broad guidance on environmental justice program
and policy reviews, which EPA acknowledges is not in place.

One of EPA’s goals is to provide an environment where all people enjoy the same
degree of protection from environmental and health hazards and equal access to the
decision-making process to maintain a healthy environment in which to live and
work. Our work has shown that EPA still needs to do more to integrate environ-
mental justice into its programs and activities so that it may achieve this goal.

Thank you for the opportunity to testify before you today. I would be pleased to
answer any questions you may have.

ATTACHMENT A

Recommendations from 2004 OIG Report “EPA Needs to Consistently Implement
the Intent of the Executive Order on Environmental Justice”

1) Issue a memorandum that reaffirms that Executive Order 12898 is the Agen-
cy’s priority and that minority and low-income populations that are disproportion-
ately impacted will receive the intended actions of this Executive Order.

2) Clearly define the mission of the Office of Environmental Justice and provide
Agency staff with an understanding of the roles and responsibilities of the office.
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3) Establish specific time frames for the development of definitions, goals and
measurements that will ensure that the 1994 Executive Order is complied with in
the most expeditious manner.

4) Develop and articulate a clear vision on the Agency’s approach to environ-
mental justice. The vision should focus on environmental justice integration and
provide objectives that are clear, precise, and focused on environmental results.

5) Develop a comprehensive strategic plan for environmental justice. The plan
should include a comprehensive mission statement that discusses, among other
things, the Agency’s major functions and operations, a set of outcome-related goals
and objectives, and a description of how the Agency intends to achieve and monitor
the goals and objectives.

6) Provide the regions and program offices a standard and consistent definition
for a minority and low-income community, with instructions on how the Agency will
implement and operationalize environmental justice into the Agency’s daily activi-
ties. This could be done through issuing guidance or a policy statement from the
Administrator.

7) Ensure that the comprehensive training program currently under development
includes standard and consistent definitions of the key environmental justice con-
cepts (i.e., low-income, minority, disproportionately impacted) and instructions for
implementation.

8) Perform a comprehensive study of program and regional offices’ funding and
staffing for environmental justice to ensure that adequate resources are available
to fully implement the Agency’s environmental justice plan.

9) Develop a systematic approach to gathering accurate and complete information
relating to environmental justice that is usable for assessing whether progress is
being made by the program and regional offices.

10) Develop a standard strategy that limits variations relating to Geographical In-
formation System (GIS) applications, including use of census information, deter-
mination of minority status, income threshold, and all other criteria necessary to
provide regions with information for environmental justice decisions.

11) Require that the selected strategy for determining an environmental justice
community is consistent for all EPA program and regional offices.

12) Develop a clear and comprehensive policy on actions that will benefit and pro-
tect identified minority and low-income communities and strive to include in States’
Performance Partnership Agreements and Performance Partnership Grants.

Mr. WYNN. Thank you very much for your testimony.
Ms. O’Neill.

STATEMENT OF MOLLY A. ONEILL ASSISTANT ADMINIS-
TRATOR, OFFICE OF ENVIRONMENTAL INFORMATION, U.S.
ENVIRONMENTAL PROTECTION AGENCY, WASHINGTON, DC

Ms. O’NEILL. Good morning, Mr. Chairman and distinguished
members of the subcommittee. Thank you for the opportunity to
testify today about the progress EPA is making in providing impor-
tant information to communities across the Nation regarding our
work to publish the annual toxic release inventory or TRI. This tes-
timony reflects my dual roles as the Chief Information Officer at
the U.S. EPA and as the Assistant Administrator of Environmental
Information where the toxic release inventory is one of the pro-
grams that I oversee.

Let me begin by saying I believe environmental information is a
strategic asset as we work to protect human health and the envi-
ronment. I believe this is important because environmental infor-
mation underlies all decisions made by EPA and our partners to
achieve our goals. As you know, EPA’s TRI Program provides infor-
mation on releases and waste management activities for nearly 650
chemicals reported from industry. Environmental information has
many uses, and one of the most effective is to encourage facilities
to reduce emissions or releases.
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The December 2006 final TRI rule expanding eligibility for use
of short-form reporting provided important incentives for pollution
prevention. The rule would allow companies to use a shorter, sim-
pler reporting form known as Form A to provide required informa-
tion so long as they eliminate or minimize releases to the environ-
ment. No facilities were excused from reporting under the TRI rule,
and no chemicals were removed from the required reporting list.
The only change in requirements is that facilities are permitted to
use the short form if they maintain releases and total waste is
below limits established in the rule.

The rule is an important part of EPA’s strategy to minimize re-
leases of toxic chemicals across the United States. It rewards facili-
ties that completely eliminate releases of the worst environmental
substances persistent by accumulative and toxic chemicals to PBTs.
By allowing them to use a shorter reporting form, provided they do
not exceed 500 pounds of recycling energy recovery and treatment
for that chemical, EPA believes these stringent requirements for
short-form reporting are appropriate for PBT chemicals because of
the greater potential for environmental harm.

For other toxics the rule allows for short-form reporting for those
facilities that reduce or maintain releases below 2,000 pounds, pro-
vided their total waste management does not exceed 5,000 pounds.
EPA believes that providing incentives to encourage pollution pre-
vention and better waste management practices is good for the en-
v}ilronment, good for facilities, and good for people who live around
them.

These limits encourage pollution prevention and should be given
an opportunity to work. EPA does not support H.R. 1055, because
it would eliminate the valuable incentives provided in the Decem-
ber 2006, rule before we have even had a chance to determine their
effectiveness and could also have adverse resource implications to
the TRI Program.

We would not expect the effects of the December 2006, new in-
centives to be reflected in the reports for calendar year 2006, that
we are not processing. Beginning with reports for 2007, which
would be due July 1, 2008, EPA will begin to evaluate the effective-
ness of these incentives in reducing releases and promoting pollu-
tion prevention.

EPA does continue to demonstrate our commitment to public ac-
cess to environmental information. This year we expanded TRI re-
porting of dioxin and dioxin-like chemicals, compounds, increasing
public access to how facilities use, manage, and release the most
toxic chemical group.

In addition, EPA converted the entire TRI reporting system over
to the modern industry standard classification practice to enhance
information sharing and comparability across sectors. We continue
to take steps to improve TRI to enhance its utility for local commu-
nities. We continue to get it out earlier and earlier to the public.

In addition to TRI, my role as EPA’s Chief Information Officer,
I also want you to know that we are working on new and innova-
tive tools and applications to deliver a new suite and a more com-
prehensive suite of environmental data to local communities, in-
cluding the use of geo-special tools, which will provide easy access
to detailed local information. Ultimately these efforts and other
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projects underway will provide a useful set of environmental infor-
mation about local environments.

On behalf of Administrator Johnson, thank you for inviting me
to come here to speak today and to tell you our progress that EPA
is making on providing important information to communities
across the Nation, including TRI.

And in particular I want to thank you for inviting me personally
to describe my views and our views at EPA on H.R. 1055, the Toxic
Right-to-Know Protection Act.

I would be happy to address any questions.

[The prepared statement of Ms. O’Neill follows:]
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Testimony of Molly A. O’Neill
Assistant Administrater for Environmental Information and
Chief Information Officer
U.S. Environmental Protection Agency
Before the House Committee on Energy & Commerce

Subcommittee on Environment and Hazardous Materials

October 4, 2007

Good morning, Mr. Chairman and distinguished Members of the Subcommittee. Thank
you for the opportunity to testify today about the progress EPA is making in providing important
information to communities across the nation including our work to publish the annual Toxics
Release Inventory, or TRL. This testimony reflects my dual roles as the Chief Information
Officer at the U.S. Environmental Protection Agency (EPA) and as the Assistant Administrator
of Environmental Information where the TRI is one of the programs I oversee.

Let me begin by saying that I believe environmental information is a strategic asset as we
work to protect human health and the environment. I believe this is important because
environmental information underlies all decisions made by EPA and our partners to achieve our
goals. As you know, EPA’s TRI program provides information on the releases and waste
management activities for nearly 650 chemicals reported from industry. Environmental
information has many uses, and one of the most effective is to encourage facilities to reduce their

emissions.
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Background

The Emergency Planning and Community Right-to-know Act (EPCRA) of 1986, which
is the authorizing statute for the Toxics Release Inventory (TRI), directs EPA to provide
information to the public on releases and other waste management quantities of toxic chemicals.
Since its implementation in 1987, TRI has been the centerpiece of the Agency’s right-to-know
programs and a useful tool for assisting communities in protecting their environment and making
businesses more aware of their chemical releases. EPA does this by collecting required reports
and making the information publicly available through the Internet and published reports.

The Pollution Prevention Act of 1990 expanded reporting requirements for facilities
covered under TRI to include all forms of waste management, not just releases to the
environment. It also established (Section 6602) as national policy that pollution “should be
prevented or reduced at the source whenever feasible; pollution that cannot be prevented should
be recycled in an environmentally safe manner, whenever feasible; pollution that cannot be
prevented or recycled should be treated in an environmentally safe manner whenever feasible;
and disposal or other release into the environment should be employed only as a last resort and
should be conducted in an environmentally safe manner.” EPA strongly supports this policy and
places great importance on continuing to find ways to provide incentives that encourage changes
to environmental management practices.

TRI data serve to leverage the power of public access to information to improve our
environment and, in this case, affect changes in behavior that lead to decreases in the release of
toxic chemicals to the environment. The TRI data, in conjunction with other information, can be

2
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used as a starting point in evaluating exposures that may result from releases and other waste

management activities which involve toxic chemicals.

Recent Accomplishments in the TRI Program

Throughout the history of TR, the Agency has committed to continuous improvements
in the quality, utility, and timeliness of the TRI data. To this end, we provide a range of
compliance assistance activities, such as the TRI Reporting Forms and Instructions, industry
training workshops, chemical-specific and industry-specific guidance documents, and the TRI
Information Center (a call hotline).

The Agency's investment in technology-based processes has contributed significantly to
improving data quality and expediting the release of the data all the while reducing the burden
associated with TRI reporting. These tools have not only promoted data quality and consistency
and reduced reporting burden but more importantly, they have enabled EPA to release the data to
the public earlier each year.

In addition to compliance assistance and technology innovation, EPA has used its
regulatory authority to make sure the data are useful to our many stakeholders and promotes the
environmental goals of community right-to-know programs. In addition to the December 2006
TRI rule, which promotes reductions in toxic chemical releases, EPA recently promulgated two
other regulations which require reporting of data that will improve the utility of the TRI data. On
May 10, 2007, the TRI program issued a rule which expands the reporting requirements for the
dioxin and dioxin-like compounds category. Under this rule, in addition to reporting the total
grams released for the entire dioxin category, facilities will be required to report the quantity for

3
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each individual member of the chemical category on a new Form R Schedule 1, thereby enabling
EPA to provide the public with more detailed information about releases and other waste
management of these very toxic chemicals. In addition, TRI finalized the TRI North American
Industry Classification System (NAICS) rule, which requires TRI facilities to report using
NAICS codes, instead of Standard Industrial Classification (SIC) codes, beginning in reporting
year 2006. The use of NAICS will make it possible to share and compare facility data more

easily across sectors.

EPA Views on H.R. 1055, the “Toxic Right-to-Know Protection Act”

On December 22, 2006, EPA issued a final rule (the TRI rule) that provided incentives to
encourage pollution prevention and improved waste management by allowing companies to use a
shorter, simpler reporting form, known as “Form A” to provide required information when
certain criteria were met. The more commonly used alternative is “Form R” which requires
companies to provide more detailed information.

EPA does not support H.R. 1055 because it would eliminate the valuable incentives
provided in the December, 2006, rule. EPA strongly urges modification of H.R. 1055 in order to
maintain pollution prevention incentives and avoid diversion of Agency resources from
important TRI program priorities. The TRI rule is a key part of EPA's strategy to minimize
releases of toxic chemicals across the United States. EPA saw an increase in facility toxic
chemical releases for TRI Reporting Year 2005 and is interested in finding ways to reduce these
release quantities. The TRI rule rewards facilities that completely eliminate releases of the worst

4
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environmental substances — Persistent, Bioaccumulative, and Toxic (PBTs) chemicals — by
permitting such facilities to use a shorter reporting form, provided they do not exceed 500
pounds of recycling, energy recovery and treatment for the chemical. EPA believes these
stringent réquirements for short-form reporting are appropriate for PBT chemicals because of
their greater potential for environmental harm. For other toxic chemicals, the rule allows short
form reporting for those facilities that reduce or maintain their releases below 2,000 pounds,
provided their total waste management (releases, recycling, energy recovery, and treatment) does
not exceed 5,000 pounds.

No facilities were excused from reporting under the final TRI rule, and no chemicals
were removed from the list for which covered facilities must report. The only change in
requirements is that facilities are permitted to use the short form if they maintain releases and
total wastes below limits established in the rule. By imposing stringent limits on releases (zero
for PBTs, 2,000 pounds for non-PBTs) as a pre-condition of short-form reporting, EPA is
encouraging businesses to minimize disposal into the environment. The limits on total wastes
encourage pollution prevention. These incentives should be given an opportunity to work.

EPA is currently processing the TRI reports that were received by July 1, 2007, for TRI
reporting year 2006. Because the rule was not promulgated until December 2006, we would not
expect the effects of the new incentives to be reflected in these reports. However, beginning with
the reporting year 2007 reports (due by July 1, 2008), EPA will begin to evaluate the
effectiveness of these incentives in reducing releases and promoting pollution prevention. H.R.
1055 would eliminate these incentives before we have even had a chance to determine their
effectiveness, and it could also have adverse resource implications for the TRI program.

5
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EPA strongly believes that H.R. 1055 would not achieve the goals articulated by the
Committee and would only serve to divert resources from key TRI program priorities. For
example, EPA is currently preparing to release a compendium of supplementary information that
will provide valuable context for interpreting and maximizing the utility of TRI data. A
substantial effort has gone into preparing this report, which will include chapters on trends in
toxic releases, releases not covered by TRI, specific industry sectors, geographic distribution of
toxic releases, and high-priority PBT chemicals (mercury, lead and dioxin), among other topics.
If EPA were forced to devote resources to undoing the 2006 rule (revising forms, instructions,
data systems, etc) we would have less time to develop these types of innovative products that
enhance the usefulness of TRI data to communities and policy makers. More importantly,
however, the 2006 TRI rule put in place key incentives for industry to reduce chemical
emissions, reduce total waste, and increase recycling and treatment. EPA is working to
determine the effectiveness of these incentives as it continues to explore other ways to reduce
toxic chemical releases. EPA believes that providing incentives to encourage pollution
prevention and better waste management practices is good for the environment, good for

facilities, and good for the people who live around them.

Conclusion

The TRI program is important to EPA and the public. We continue to evaluate the data
and find ways to improve access and utility. In addition to TR, in my role as EPA Chief
Information Officer, I direct the development of new and innovative tools and applications to
deliver a full suite of environmental data to local communities including geospatial tools which

6
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provide easy access to detailed, local information. Ultimately, this will provide a broader set of
environmental information about local environments.

On behalf of Administrator Johnson, thank you for inviting me to speak with you today
about the progress EPA is making in providing important information to communities across the
nation includiﬁg, TRI, and in particular, thank you for inviting me to provide EPA’s views on

H.R. 1055, the Toxic Right-to-Know Protection Act.
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Mr. WyYNN. Thank you very much, Ms. O’Neill.
Mr. Sullivan.

STATEMENT OF THOMAS M. SULLIVAN, CHIEF COUNSEL, AD-
VOCACY, OFFICE OF ADVOCACY, U.S. SMALL BUSINESS AD-
MINISTRATION, WASHINGTON, DC

Mr. SuLLIVAN. Chairman Wynn, Congressman Shimkus, and
members of the subcommittee, thank you for giving me the oppor-
tunity to appear this morning.

I am the Chief Counsel for Advocacy at the U.S. Small Business
Administration. My office is an independent one within the SBA,
and therefore, the comments expressed in my statement do not nec-
essarily reflect the position of the administration or the SBA. Due
to my office’s independence, my statement was not submitted to
OMB for approval.

Small businesses have been asking for TRI paperwork burden re-
lief since 1990. This hearing is actually the fifth hearing held by
House committees on TRI reform in five consecutive Congresses.
Five years after TRI was created, my office petitioned EPA to de-
velop streamlined reporting for small volume chemical users.

In 1994, EPA responded to the petition by adopting Form A, as
Ms. O’Neill mentioned, the short form for TRI reporting. Adapted
as a less burdensome alternative to the long form, Form R, the
original Form A allowed companies to report their releases as a
range instead of a specific number.

Unfortunately, the Form A developed in 1994 was never utilized
to its potential, owing to restrictive eligibility requirements subse-
quently imposed on the short form. Small business have consist-
ently voiced their concerns to my office that the TRI Program im-
poses substantial paperwork burdens with little corresponding en-
vironmental benefit, especially for thousands of businesses that
have zero discharges or emissions to the environment. These busi-
nesses must devote scarce time and resources to completing the
lengthy, complex form R reports each year, despite the fact that
they have zero discharges.

Why is TRI paperwork burden reduction important to small busi-
ness? Well, the reason for my office’s involvement is simple. Small
businesses are disproportionately impacted by Federal rules and
regulations. The overall regulatory burden in the United States ex-
ceeds $1.1 trillion. I will repeat that. The burden in the United
States exceeds $1.1 trillion. For firms employing fewer than 20 em-
ployees, the most recent estimate of their annual regulatory burden
is $7,647 per employee.

Looking specifically at compliance with Federal environmental
rules, the difference between small and large firms is even more
dramatic. Small firms have to spend four and a half times more per
employee for environmental compliance than larger businesses do.
Environmental requirements, including TRI paperwork, can com-
prise up to 72 percent of small manufacturers’ total regulatory
costs.

EPA’s reform to the TRI reporting rules allows more small busi-
nesses to use the short form instead of the longer Form R. This will
save money, and it provides an incentive for companies to recycle
chemicals instead of disposing them.
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The TRI Burden Reduction Rule will strengthen overall environ-
mental compliance. I recently talked with a TRI expert who runs
an environmental consulting firm in southeast Michigan. He works
with small businesses on environmental management issues, and
he was proud of the help he provided to a paper mill. He had
worked with a paper mill to encourage them to recycle small
amounts of mercury generated when switches and other process
control circuits undergo maintenance in the mill’s powerhouse.

He explained to me that EPA’s TRI reform will allow a number
of industrial operations such as tool and die shops and metal
stamping plants to file a Form A for the first time. It will also pro-
vide an incentive for other companies to recycle their TRI chemi-
cals rather than disposing of them.

The Office of Advocacy supports EPA’s TRI Burden Reduction
Rule. Although the rule reform does not go as far as some small
businesses would prefer, my office supports EPA’s December 2006
rule. The rule demonstrates that EPA is listening to the concerns
of small business, and EPA’s reform should be a model for other
agencies to reform their existing rules and regulations to reduce
costs while preserving or strengthening regulatory objectives. H.R.
1055 prevents EPA from moving forward with the reforms, so my
office is opposed to the legislation.

Thank you for allowing me to present these views, and I would
be happy to answer questions.

[The prepared statement of Mr. Sullivan follows:]
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Chairman Wynn and Members of the Subcommittee, thank you for giving me the
opportunity to appear before you today. My name is Thomas M. Sullivan and I am the
Chief Counsel for Advocacy at the U.S. Small Business Administration (SBA). Congress
established the Office of Advocacy to represent the views of small entities before
Congress and the Federal agencies. The Office of Advocacy (Advocacy) is an
independent office within the SBA, and therefore the comments expressed in this
statement do not necessarily reflect the position of the Administration or the SBA.

This Subcommittee is meeting today to examine H.R. 1055, a bill which
essentially revokes the December 2006 rule of the U.S. Environmental Protection Agency
(EPA), designed to reduce paperwork burdens under the Toxics Release Inventory (TRI)
program.’ The Office of Advocacy strongly supports EPA’s TRI Burden Reduction rule.
1 testified last February before the Senate Committee on Environment and Public Works
on Senate legislation (S. 595), which mirrors H.R.1055. Advocacy has worked with the
EPA since 1988 on TRI issues. In our view, the TRI Burden Reduction rule will yield
needed reductions in small business paperwork burdens while preserving the integrity of

the TRI program and strengthening protection of the environment.

' U.S. Environmental Protection Agency, Final Rule, “Toxics Release Inventory Burden Reduction,” 71
Fed. Reg. 76,932 (December 22, 2006).
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Background
The public right-to-know provisions set forth by the Emergency Planning and

Community Right to Know Act of 1986 (EPCRAY created the Toxics Release Inventory
(TRI), which requires companies to make a yearly report to EPA of their handling,
management, recycling, disposal, and allowable emissions and discharges of listed
chemicals. Over the years following EPCRA’s passage, American businesses have taken
unprecedented action to reduce the amount of toxic chemicals used in their plants. Many
observers credit the public TRI reporting as the impetus behind these pollution reduction

efforts.

Small Businesses Have Been Asking for TRI Paperwork Burden Relief Since 1990
Soon after the initial reporting years, small business discovered that TRI’s
requirement to track, estimate, and report chemical use was complex and time-
consuming. Beginning in 1990, these small businesses began asking for simpler
alternatives. The Office of Advocacy petitioned EPA in 1991 to develop streamlined
reporting for small-volume chemical users. In 1994, EPA responded to the petition by
adopting “Form A,” the short form for TRI reporting. Adopted as a less burdensome
alternative to the long form “Form R,” the Form A allowed companies to report their
releases as a range, instead of a specific number. Form A enabled the public to know that
a facility handled less than a small threshold quantity of the reported chemical.
Significant chemical management activities were still required to be reported on the

longer, more detailed Form R.

2 Pub. L. 99-499, Title I11, codified at 42 U.S.C. §§ 11001-11050.
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Unfortunately, the Form A that was developed in 1994 was never utilized to its
potential, owing to restrictive eligibility requirements subsequently imposed on the short
form. Small businesses have consistently voiced their concerns to Advocacy that the TRI
program imposes substantial paperwork burdens with little corresponding environmental
benefit, especially for thousands of businesses that have zero discharges or emissions to
the environment. These businesses must devote scarce time and resources to completing
lengthy, complex Form R reports each year, despite the fact that they have zero
discharges.

Small businesses have continued to identify TRI paperwork relief as a priority. In
2001, 2002, and 2004, for example, TRI burden reduction was named as a high-priority
candidate for regulatory reform in response to the Office of Management and Budget’s

public call for reform nominations.’

Why Is TRI Paperwork Burden Reduction Important to Small Business?

The annual burden of completing TRI paperwork is substantial. EPA has
estimated that first-time Form R filers need to spend an average of 50 hours, and as many
as 110, to complete the forms properly.* For small businesses, the burden is even
heavier.

The 2005 Advocacy-funded study by W. Mark Crain, The Impact of Regulatory

Costs on Small Firms, found that, in general, small businesses are disproportionately

* See, e.g., Office of Management and Budget, Draft Report to Congress, 67 Fed. Reg. 15014, 15015
(March 28, 2002).
* See, e.g., 66 Fed. Reg. 4,500, 4538 (January 17, 2001).
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impacted by the total Federal regulatory burden,” This overall regulatory burden was
estimated by Crain to exceed $1.1 trillion in 2004. For firms employing fewer than 20
employees, the annual regulatory burden in 2004 was estimated to be $7,647 per
employee — nearly 1.5 times greater than the $5,282 burden estimated for firms with 500
or more employees.® Looking specifically at compliance with federal environmental
rules, the difference between small and large firms is even more dramatic. Small firms
generally have to spend 4% times more per employee for environmental compliance than
large businesses do. Environmental requirements, including TRI paperwork
requirements, can comprise up to 72% of small manufacturers’ total regulatory costs.”
As an illustration of the impact of TRI on small business, I recently spoke with
manufacturers and environmental engineers who work with small companies in Southeast
Michigan. These companies use aluminum alloys to build automatic transmissions and
other car parts that must be heavily machined. Some of the alloys contain lead, which
helps its machinability. Without lead, the alloys would be gummy, preventing a smooth
machining process. The process generates scrap metal, which is recycled. Because the
scrap metal contains lead, Form R reports have been required each year, despite that fact
that no lead is ever released to the environment. EPA’s TRI Burden Reduction rule will

allow these companies to use Form A,

* W, Mark Crain, The Impact of Regulatory Costs on Small Firms (September 2005) available at
hitp://www.sba.gov/advo/research/rs264tot.pdf.

% Id at page 55, Table 18.

1,
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EPA Has Long Recognized That TRI Burden Relief Is Necessary

EPA’s efforts at TRI burden reduction, started in 1991, have spanned both
Republican and Democratic Administrations. In 1994, EPA Administrator Browner
approved the adoption of the original Form A. In 1997, when EPA expanded the scope
of TRI reporting requirements, EPA promised that it would seek additional reductions in
the TRI paperwork burden.® EPA Administrators have spent over 15 years working with
the public to develop a new TRI paperwork reduction approach. This effort has included
forming a Federal Advisory Committee, conducting an online dialogue with interested
parties, holding stakeholder meetings, and going through the rulemaking process. The

TRI Burden Reduction rule signed in December 2006 is the result of this process.

The Paperwork Burden Reduction Rule Does Not Weaken the TRI Program

Some observers have expressed concerns that the TRI Burden Reduction rule
would result in less detailed information about chemicals being communicated to EPA,
the States, and the public. Specifically, concerns have been voiced about the future
ability to perform trend analyses, monitor the performance of individual facilities, and
satisfy the public right-to-know. My office asked an independent contractor, E.H.
Pechan & Associates to review this issue. Pechan reviewed over 2,000 comments on the

proposed rule and identified 17 specific uses of TRI data for examination, addressing

8 U.S. Environmental Protection Agency, Final Rule, “Addition of Facilities of Certain Industry Sectors;
Revised Interpretation of Otherwise Use; Toxic Release Inventory Reporting, Community Right-to-Know”
62 Fed. Reg. 23,834, 23,887 (May 1, 1997) (“EPA believes that [Form R and Form A] can be revised to
make it simpler and less costly for businesses to meet their recordkeeping and reporting obligations . . .
EPA is initiating an intensive stakeholder process — involving citizens groups, industry, small businesses
and states — to conduct comprehensive evaluation of the current TRI reporting forms and reporting
practices with the explicit goal of identifying opportunities, consistent with community right-to-know and
the relevant law, to simplify and/or reduce the cost of TRI reporting.”).

,
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national, state and local concerns. Based on this analysis, the June 2007 report’ found
that EPA’s final rule will not have significant impacts on data uses identified by the
commenters.

Advocacy agrees with EPA that the rule strikes an appropriate balance by
allowing meaningful bufden relief while at the same time continuing to provide valuable

information to the public.

The TRI Burden Reduction Rule Will Strengthen Overall Environmental
Compliance

Under the TRI Burden Reduction Rule, top environmental performers within
industry will benefit by being able to use the short form (Form A). In order to qualify to
use Form A, firms must minimize their use of all chemicals and sharply curtail their use
of PBT chemicals. Most importantly, in order to use Form A, firms may not emit or

discharge any PBT chemicals into the environment.

Advocacy Supports EPA’s TRI Burden Reduction Rule

While small businesses and the Office of Advocacy asked EPA to deliver a
greater measure of burden reduction and make Form A available to a larger number of
filers, EPA ultimately chose a more modest alternative. Some manufacturers who deal
with metal alloys that contain extremely small percentages of lead to assist in their
machinability would have preferred a de minimis exemption. Their argument, which I
agree with, is that the burdens of data collection and calculations to track miniscule

percentages of lead contained within metal alloys is essentially a waste of resources when

? Review and Analysis of EPA’s Toxics Release Inventory (TRI) Phase U] burden Reduction Proposal on
TRI Data Uses, E. H. Pechan & Assocs., Durham, NC , June 2007.
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we know 