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ENVIRONMENTAL JUSTICE AND THE TOXICS
RELEASE INVENTORY REPORTING PROGRAM:
COMMUNITIES HAVE A RIGHT TO KNOW

THURSDAY, OCTOBER 4, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENVIRONMENT
AND HAZARDOUS MATERIALS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:02 a.m., in room
2322 of the Rayburn House Office Building, Hon. Albert R. Wynn
(chairman) presiding.

Members present: Representatives Solis, Capps, Baldwin, Bar-
row, Pallone, Pitts, Terry, Murphy, and Barton.

Also present: Representative Shimkus.

Staff present: Caroline Ahearn, Ann Strickland, Mary O’Lone,
Dick Frandsen, Rachel Bleshman, Lauren Bloomberg, Jodi Seth,
Jerry Couri, Garrett Golding, and Mo Zilly.

OPENING STATEMENT OF HON. ALBERT R. WYNN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MARY-
LAND

Mr. WYNN. Good morning. I would like to call the hearing to
order. Today we have a hearing on H.R. 1103, the Environmental
Justice Act of 2007, introduced by the distinguished vice chair of
the subcommittee, Ms. Hilda Solis, and a hearing on H.R. 1055, the
Toxic Right-to-Know Protection Act, introduced by another distin-
guished member of this subcommittee, Representative Frank
Pallone.

For purposes of making opening statements the Chairs and rank-
ing members of the subcommittee and the full committee will each
be recognized for 5 minutes. All other members of the subcommit-
tee will be recognized for 3 minutes, however, those members may
waive the right to make an opening statement and when first rec-
ognized to question witnesses instead, add those 3 minutes to their
time for questions.

Without objection all members have 5 legislative days to submit
opening statements for the record.

The Chair would now recognize himself for an opening state-
ment.

As I indicated, we are here to hold a hearing on two very impor-
tant bills, the Environmental Justice Act of 2007, and also the
Toxic Release Inventory Right-to-Know Act sponsored by Mr.
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Pallone. That is H.R. 1055. It restores the requirements for report-
ing toxic emissions data from polluting facilities and assures that
the information is reported annually to the EPA.

With respect to environmental justice, many people believe that
the movement began in Warren County, NC, a poor, predominantly
African-American community where I lived as a child. In 1978,
transformer oil contaminated with cancer-causing PCBs was ille-
gally dumped over 210 miles of North Carolina roadsides. The
roadsides were listed as an EPA Superfund site, and EPA approved
a landfill to dispose of the contaminated soils.

In 1982, dump trunks containing this waste rolled into Warren
County and more than 6 weeks of marches and non-violent street
demonstrations followed.

In 1993, the community’s greatest fear was realized, however.
The landfill seal began to fail, threatening to contaminate drinking
water. Decontamination of the landfill was not completed until
2003.

The national attention given to Warren County resulted in a
landmark study. In 1987, the United Church of Christ study,
“Toxic Waste and Race in the United States,” found that race, more
than income or home values, was the main predictor for the loca-
tion of hazardous waste facilities. In fact, people of color were 47
percent more likely to live near hazardous waste facilities than
white Americans.

To focus the Federal Government’s attention on environmental
and human health conditions in minority and low-income commu-
nities, in 1994, President Clinton issued the Environmental Justice
Executive order. Environmental justice strategies and policies were
issued, and EPA created the Office of Environmental Justice.

But more than a decade later, where are we? In a 2004 report,
the EPA Inspector General determined that EPA needs to consist-
ently implement the intent of the Executive order on environ-
mental justice. In a 2006 report the EPA Inspector General con-
cluded, EPA needs to conduct environmental justice reviews of its
programs, policies, and activities, and finally in 2005, the Govern-
ment Accountability Office determined that EPA should devote
m(ire attention to environmental justice when developing clean air
rules.

In the United States today minorities are exposed to higher lev-
els of air pollution. These exposure levels negatively affect the
health of infants, are associated with higher rates of infant mortal-
ity, and also result in higher prevalence of death rates from asth-
ma.

For example, Puerto Rican children have an asthma rate 140
percent higher than non-Hispanic white children and African-
Americans, only 12 percent of the population, constitute 25 percent
of all deaths from asthma.

H.R. 1103 directs EPA to, one, conduct environmental justice re-
views of its program and policies to determine whether they may
have a disproportionately high and adverse human health or envi-
ronmental affect on minority or low-income populations.

Second, it requires EPA to analyze new rules to identify potential
environmental justice issues to see if such disproportion affects will
be created.
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Third, it requires EPA to fully respond to public confidence that
raise environmental justice issues, and fourth, requires the EPA to
provide emergency planning procedures. And fifth, creates Congres-
sional reporting requirements to provide for oversight of EPA’s im-
plementation of the Act.

Interesting, to add insult to injury, in December of this past year
EPA adopted a new rule that reduces the amount of information
on toxic chemical management and releases that is provided to
EPA and the public. Under the Emergency Planning and Commu-
nity Right-to-Know Act of 1986, EPCRA, facilities that manufac-
ture, process, or otherwise use more than the specified amounts of
nearly 650 toxic chemicals are required to report their releases to
water, air, and land. This information is compiled in the Nation’s
Toxic Release Inventory.

However, under EPA’s new rules, for the first time, facilities will
not have to provide detailed information about persistent bio-accu-
mulative and toxic PBT chemicals. PBTs are long-lasting toxics
such as lead, mercury, and PCPs that can build up in the body.

In addition, for non-PBT chemicals, the EPA has significantly
raised the threshold before facilities are required to report detailed
information on releases or waste management. The impact of these
data reporting changes is significant to minority and low-income
communities. According to GAO nearly 22,000 detailed TRI reports
containing information on the amounts of chemicals released and
managed in some 3,500 facilities will no longer be required.

EPA received over 120,000 comments about these changes; 99
percent oppose the changes—including 23 States, 30 public health
organizations, 40 labor organizations, and more than 200 environ-
mental and public interest groups. Even the EPA’s Science Advi-
sory Board objected to the changes.

The Toxic Right-to-Know Protection Act will maintain the annual
reporting requirements and provide the community with informa-
tion it needs to assess the potential affects of toxic emissions from
polluting facilities.

At this time I recognize my distinguished ranking member, who
is waiting eagerly, for 5 minutes.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. Thank you, Mr. Chairman. Thanks for recognizing
me, and thanks for listening to me on the floor about one of the
concerns about the hearing.

These are really two distinct issues, and as the Senate had an
opportunity to hold hearings, add comments and ask questions on
environmental justice and the toxic release inventory, and I under-
stand scheduling and committee rooms and all that stuff, but I
don’t think we do justice to both these issues by clomping them and
putting them together.

Having said that, here we are, and we will continue to move for-
ward. We, but we owe it to our constituents and all Americans to
be thorough, balanced, and thoughtful.

First of all, on the H.R. 1055, the Toxic Right-to-Know Act,
amends one sub-section of one section of the environmental law. It
will have impact on thousands of small businesses across this coun-
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try, many in my district, and several, I suspect, in every member
of Congress’s district.

For example, today on the second panel we will hear testimony
from Andy Bopp, who will be representing Baltimore Glass Decora-
tors. Here is one of the products Baltimore Glass decorates, and I
think there is some in their gift shop, too. This business does not
have the financial or the manpower resources to comply with un-
necessary regulations, and as you follow their testimony, we will
see how stringent and just bureaucratic they are.

I worry that small business benefits and employees rise or fall
depending upon the layers of regulations they are subjected to, and
it is our duty to insure that our Nation’s small businesses are not
being crippled for little to no public benefits.

Highlighting this is the troublesome word of “release.” As part of
this program it is extremely misleading and harmful, and I have
got Webster’s Dictionary to—and what happened in the passage of
this law, we redefined the word, “release,” to not mean release.
And I, the one thing I will do when we bring this bill to the floor
is try to clarify what this bill actually does. And I would just refer,
I don’t have time to read the Webster’s Dictionary, but most people
when they hear, release, will think of stuff like emit or discharge.

Well, according to TRI, release could mean manage, use, or recy-
cle. A lot different than emitting or discharging. So that is problem-
atic in the legislation just to begin with.

Does filling out more paperwork improve the health of our con-
stituents? I don’t believe it does, but I am interested to learn more
today about this proposal.

I would also like to highlight the testimony of the first responder
on the second panel, who a fire marshal, Mr. Finkelstein. Sir, first
of all, I would like to thank you for your service, and many of us
work with our local firefighters through the Fire Act Grant, but in
his testimony I think there is going to be an attempt to connect
TRI with emergency planning and responding, but since this data
is 18 months old, any first responder who is using 18-month-old
data to enter a facility has bigger concerns than just TRI. Because
they use other sections, especially sections 311 and 312, for more
appropriate use in managing emergency information and data as
far as entry into facilities.

The other bill on environmental justice, I think we just have a
long way to go to understand, and the Clinton order says let us ad-
dress this, and the real question is is the EPA moving in a way
in which, that is part of the hearing process today, we will take the
comments and hopefully be able to work with you as we are having
good success in the elemental mercury debates. I hope that we can
move both these pieces of legislation with like effort so that when
we get to the floor, that we have got the big kumbayah movement,
and we can move quicker rather than slower.

And with that I yield back my time.

Mr. WynNN. I thank the gentleman. I am also in favor of
kumbayah.

At this time I would like to recognize the vice chair of the com-
mittee, Representative Hilda Solis, who is also the sponsor of H.R.
1103, the Environmental Justice Act, and I would like to com-
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pliment her for her leadership on this issue over the years. Ms.
Solis, the floor is yours.

OPENING STATEMENT OF HON. HILDA L. SOLIS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALIFOR-
NIA

Ms. SoLis. Thank you so much, Mr. Chairman, and I thank the
ranking member also.

Believe it or not, this is a very historical moment. In the last sev-
eral years that I have been serving on this committee, I can’t recall
ever having a hearing on this particular subject. So I applaud our
chairman and thank goodness for the changes that occurred this
last fall because otherwise we wouldn’t be sitting here today. And
I really want to thank the members that worked with us very
closely on this and really salute our chairman for the work that he
has done.

This isn’t just an idea that was hatched yesterday. We have been
talking about environmental justice issues for many, many years,
only we never had the ability to have a formal hearing on it. Today
is that day. So I really want to say how pleased and thankful
many, many communities, communities of color, that are disadvan-
taged, that are looking for our leadership here in the House of Rep-
resentatives. And I have worked tirelessly throughout my career
before I came here to the Congress, passing and codifying the Exec-
utive order that Clinton had introduced in 1994, back then, to talk
about environmental justice.

And I guess today what we are going to try to find out is how
well the administration has been doing in implementing that Exec-
utive order and then focus on this piece of legislation, which I real-
ly believe will provide a better path to where we need to go to un-
derstand how we implement this Executive order that we hope to
one day soon see codified. And this is the first beginning for that.

And I want to just cite that there are many, many advocates that
are supporting us on this mission today, and according to a recent
report released by the United Church of Christ titled, “Toxic Waste
and Race at Twenty,” people of color make up the majority of those
living in neighborhoods within 2 miles of the Nation’s commercial
hazardous waste facilities. These communities have been under at-
tack under the policies of the present administration, and since
2004, the administration has requested at least a 25 percent cut in
the environmental justice budget.

And in early 2005, the EPA released a draft strategic plan on en-
vironmental justice, which had disregarded race, of all things, race,
as a consideration for determining environmental justice, in direct
contradiction to the Executive order. Despite reaffirming its com-
mitment to environmental justice in November 2005, in this memo,
the administration finalized weakening changes to the toxic release
inventory program in December 2006.

A proposed rule on locomotive emissions released this April failed
to mention environmental justice even one time, despite the prom-
ises to include environmental justice considerations in proposed
and final rules. In 2004 the IG reported that EPA had not consist-
ently implemented the Executive order, and in 2006 reported that
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the EPA did not know the impact, the impact of these policies and
what they were having on environmental justice communities.

In 2005, the GAO found that EPA failed to consider the impact
of its air regulations on communities of color and underrepresented
areas. And, during budget hearings in March, Acting Inspector
General Roderick testified that the EPA had yet to establish a plan
of action for implementation of recommendations on environmental
justice.

Absent a real commitment to environmental justice, the health
and well being of our communities will continue to suffer. H.R.
1103 and H.R. 1055 will do better for the health of all of our com-
munities, regardless of where you live. H.R. 1103 will significantly,
in my opinion, advance environmental protections in communities
of color and low-income communities by requiring the implementa-
tion of the Executive order and the implementations of rec-
ommendations that go along with that in the IG and the GAO re-
port.

More than 50 organizations and Congress are on record in sup-
port of that Executive order, and it is time that we give real protec-
tions to our communities by codifying this legislation. We must re-
inforce the community right to know by reinstating the Toxic Re-
lease Inventory Program, a successful program for more than 21
years.

And I yield back the balance of my time.

Mr. WYNN. I thank the gentlelady, and again, compliment and
commend her for her passion and her leadership on this issue. I
think she is right, we wouldn’t be here without her efforts, and I
am very pleased that we are here today.

At this time I would be happy to recognize Mr. Barrow, the dis-
tinguished gentlemen from Georgia.

OPENING STATEMENT OF HON. JOHN BARROW, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF GEORGIA

Mr. BARROW. Thank you, Mr. Chairman, and I, too, want to com-
mend my colleague and my hero, Ms. Solis, for her authorship of
the Environmental Justice Act for 2007, my friend and colleague,
Mr. Pallone. He is not my hero yet, but he is working on it. I ap-
preciate your authorship of the Toxic Right-to-Know Act.

Mr. Chairman, thank you for calling this hearing. There is more
than one way to repeal a law. There is more than one way to repeal
an Executive order. There is the up and up way, out front and in
the open where everybody can see it, and there is another way, by
neglect. You can repeal a lot of things by neglect. I feel like there
has been some neglect of Congress’s responsibility in overseeing the
implementation of the Executive order in question. There has been
some neglect on the part of the executive branch of the Govern-
ment in implementing the order, and this hearing is an opportunity
for us to shine a light on that and try and get things going back
in the right direction.

I know a little something about this. Back in Augusta, GA, we
have a community that is living smack dab on top of a brownfield.
Hyde Park in Augusta is an area that is on the industrial edge of
town, and there are people who are deeply tied to the land. They
got their lifetime’s investment in the homes in that area, and they
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don’t know whether to stay, they don’t know whether to leave, we
haven’t got the money to buy them out, a lot of folks don’t want
to be bought out. They are attached to the community and the
sense of community they have and yet they are stuck with all of
these issues.

And I sort of feel like it is important for us to kind of add an-
other element to this, try to build some support, but getting going
on this, you realize this isn’t just some vast environment conspir-
acy against poor folks.

You know, economic development in general fuels environmental
injustice.

There is a penalty to pay for going first in economic development.
In my part of the country, in Augusta, for example, it was an in-
dustrial crossroads. It was a commercial town. The railroad came.
After the railroad, at the point where the river crosses the fall line,
and there is a lot of business to be done, and a lot of folks did busi-
ness in the old days without much regard to the environmental
consequences. And as a result that area is pretty fouled up, and the
economic development just naturally moves onto the next area. It
moves onto the greenfield just beyond. And it leaves these
brownfields back to fester and to swelter and indecision and indif-
ference.

The point I want to emphasize is not only is that wrong, not only
is it unjust, it is expensive. It is wasteful. There are reasons that
some places develop first. There are reasons why economic and
transportation infrastructure grows there, and it is there. It is in-
credibly wasteful for us to leave areas basically undevelopable or
unusable and to move onto the next greenfield. It is expensive, be-
cause it adds to the transportation costs for all concerned, it leaves
these pockets of economic stagnation behind. All that adds to the
cost of doing business for everybody.

And so one thing I want to try and add to the mix as we talk
about the injustice of this, is the stupidity of it. It is like the
French diplomat said, it is worse than a sin. It is a mistake. And
what I think we ought to recognize is cleaning up the mess that
has been made and stopping the messing from going on any further
is not only the right thing to do, it is the smart thing to do. And
I hope we can focus on that and build support for this, because we
got huge economic development potential right in these brownfield
backyards of ours.

And with that, Mr. Chairman, I thank you again for your leader-
ship on this issue, and I yield back.

Mr. WYnNN. I thank the gentleman from Georgia.

At this time I would recognize the gentleman from Pennsylvania,
Mr. Murphy.

OPENING STATEMENT OF HON. TIM MURPHY, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. MurpHY. Thank you, Mr. Chairman. I was on the floor giv-
ing a speech, and I appreciate your indulgence in allowing me to
be a few minutes late.

The issue of environmental justice brings to light a community
in my district, Jeannette, PA, once home to a thriving glass indus-
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try, where some years ago someone bought that plant, and it re-
mains a rusted heap that is surrounded by an area that is becom-
ing less and less desirable for people to live there.

Low-income families face in their backyards an area that is soon
to be high in a number of pollutants in this brownfield, and noth-
ing is done about it. It is a place that I think breeds less economic
development and poverty rather than being an economic engine for
that embattled community.

That is why legislation that looks at environmental justice is so
important. We have to recognize a responsibility over time for
those who are involved with development and manufacturing to
make sure we are doing all we can to keep that environment clean,
create jobs, and make sure that we understand the long-term leg-
acy of responsibility to the communities that those are in.

Today we are also going to be dealing with some issues involving
the burden of paperwork, and I know that we are going to have
people of divergent opinions on that, but it is important for the fu-
ture of all business, small and large, that EPA is working with em-
ployers to making sure that we find ways that work towards keep-
ing our communities and our air and our soil and our water clean
but also working towards those, working with those industries so
that we find ways of making sure we achieve that.

The issue is to keep the air, the water, the land clean and not
just to create more rules and not just to create mounds of paper-
work and polluting our desks with paperwork. Let us find ways of
solving these problems so we can really work towards the protec-
tion of our environment and our communities and work towards
other jobs.

And I yield back my time, Mr. Chairman.

Mr. WynN. I thank the gentleman. At this time it gives me great
pleasure to recognize a gentleman from New Jersey, Mr. Pallone,
who is a leader on these issues and is the author of H.R. 1055,
Toxic Right-to-Know Protection Act.

Mr. Pallone.

OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER-
SEY

Mr. PALLONE. Thank you, Mr. Chairman, and I am trying to be
good this morning but with the other side but I just want to com-
mend you because the fact of the matter is that we couldn’t have
even had a hearing on these issues in the previous Congress, and
I am not just saying that to be bad, because I often requested this
and other hearings when I was the ranking member, and we
weren’t able to get them. In fact, it was very difficult, even impos-
sible to get somebody from the EPA to come in and be questioned
at all because for whatever reason the previous majority just didn’t
want them to be questioned. And I will leave it at that, but I do
want to mention that, because I think it is important that under
your leadership we are able to do this today.

I wanted to focus on the Toxic Release Inventory issue and its
relationship to environmental justice. Toxic Release Inventory or
TRI was actually authored by my Senator, Frank Lautenberg, of
New Jersey, and passed into law in 1986, as part of the Emergency
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Planning and Community Right-to-Know Act or EPCRA. After a
tragic disaster at a Union Carbide facility in Bhopal, India, that
killed thousands of people, Congress passed it to ensure that com-
munities know how much the most dangerous industrial chemicals
are being released into the air, water, and the ground, and for a
decade it worked.

However, in December 2006, the EPA announced final rules that
loosen reporting requirements for the TRI. With these rules, the
Bush administration has undermined this critical program in two
ways. First, it eliminates detailed reports for more than 5,000 fa-
cilities that release up to 2,000 pounds of chemicals every year.
And second, it eliminates detailed reports from nearly 2,000 facili-
ties that manage up to 500 pounds of chemicals known to pose
some of the worst threats to human health, including lead and
mercury.

Now, this new rule adversely affects communities around the Na-
tion. Without accurate and detailed TRI data, communities have
less power to hold companies accountable and make informed deci-
sions about how toxic chemicals are to be managed. As the GAO
said in a recent report, and I quote, “EPA’s recent changes to the
toxic release inventory significantly reduce the amount of informa-
tion available to the public about toxic chemicals in their commu-
nities.” The changes mean that over 3,500 facilities nationwide, in-
cluding more than 100 in my State, will not have to submit de-
tailed information about their chemical use. In 75 counties around
the country communities will no longer have access to detailed in-
formation about the status of toxic chemicals in their backyards.

The bottom line, Mr. Chairman, is that EPA’s TRI Burden Re-
duction Rule makes less information available that was previously
available to the public. Now, this is all about right to know, which
to me is so important. Communities have a right to know what
kinds of chemicals are being released in their backyards. This in-
formation was also useful to workers who could be affected on the
jobsite and first responders who need to plan for incidents at spe-
cific high-risk facilities.

It is also an environmental justice issue. According to the GAO
report many of the facilities that will no longer be reporting de-
tailed toxic and chemical release info, are located in low-income
and high-minority areas, and with that in mind I look forward to
hearing from EPA today on how much analysis went into the agen-
cy’s conclusion that the new rule would not, and I quote, “dis-
proportionately impact minority or low-income communities.”

I believe that today’s testimony by GAO strongly rejects such a
notion. And in response to this ill-advised and potentially harmful
rule and process in which it was finalized, myself and Congress-
woman Solis, because I know she is a co-sponsor, and she has had
a lot to do with this, we introduced together the Toxic Right-to-
Know Protection Act, and that Act codifies the stronger reporting
requirements that were in place before the Bush administration
weakened them late last year by codifying these requirements.

Neither the current administration nor future administrations,
because I don’t trust anybody in the future either, could again
change the guidelines without the approval of Congress.
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And T look forward to hearing from our witnesses about this
issue. But thank you, again, Mr. Chairman, for even having this
hearing. I do appreciate it.

Mr. WyNN. Thank you, Mr. Pallone, and you were not being bad.
I do want to, again, compliment you for your leadership on this
particular issue. It is a critical and important thing. You have done
a great job over the years.

At this time I would recognize the gentleman, Mr. Terry, for an
opening statement.

Mr. TERRY. Thank you, Mr. Chairman. I wish to waive to reserve
enough time for questions.

Mr. WynNN. All right. Thank you. At this time I would like to rec-
ognize Ms. Baldwin.

OPENING STATEMENT OF HON. TAMMY BALDWIN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF WISCON-
SIN

Ms. BALDWIN. Thank you, Mr. Chairman. I am very pleased that
the committee is holding this hearing today on two very important
measures, and I want to begin by commenting on H.R. 1055 and
say that I am encouraged that today we will be examining the
EPA’s decision to weaken the community right-to-know rules.

Congress, as we have just heard discussed, created the Toxic Re-
lease Inventory Program under the premise that communities
should know what toxic chemicals are being dumped in their back-
yards. Over the years the program has also been effective in pro-
tecting public health and urging businesses to voluntarily reduce
chemical releases, as no business wants to be on the top of an EPA
polluter list.

Given the successful nature of the program, it is really difficult
for me to comprehend EPA’s justification for altering the TRI rules.
Yet, in changes that the EPA argues were necessary to ease paper-
work, the agency has weakened reporting requirements.

The result is a quadrupling of the amount of toxic pollutants that
companies can release before they have to tell the public. In my
home State of Wisconsin EPA’s rule allows 113 facilities to no
longer have to notify my constituents of their harmful releases.
Clearly, at stake is our public health, but EPA’s rule also jeopard-
izes our communities’ access to critical information used by emer-
gency responders, academics, public interest groups, State agen-
cies, and labor groups among others.

Emergency responders, for instance, use this data to protect the
public against chemical spills or situations where toxic waste is re-
leased into the water supply. Similarly, public interest groups use
the data to push for environmental policy changes, and labor
groups use the data to evaluate hazards to workers.

TRI data is so important that the EPA should be evaluating
ways to refine the data and make it available faster, rather than
coming up with ways to stifle the information and protect the pol-
luters. At least 305 community, environmental, faith-based, inves-
tor, labor, public health, and science organizations have called upon
Congress to restore toxic chemical reporting.

And I am hopeful that today’s hearing will highlight the impor-
tance of a strong TRI and demonstrate the need for passage of Con-
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gressman Pallone’s Toxic Right-to-Know Protection Act so that the
EPA can return to an agency that protects the public interest rath-
er than the polluting businesses.

I also want to commend Congresswoman Solis’s efforts to bring
environmental justice to those in minority and low-income popu-
lations who disproportionately bear the burden of our Nation’s pol-
lution. These pollutions face higher rates of low birth weight, great-
er risk of asthma, and increased occurrences of infant mortality.

The good news is that together focused attention, increased re-
search, and public access to information can all help improve the
environment and human health conditions facing minority and low-
income communities. In the end environmental justice is not just
about cleaning up toxins, but rather it is about insuring a healthy
and bright future for generations to come.

So thank you, Mr. Chairman, for this very important and historic
hearing, and I yield back the balance of my time.

Mr. WYNN. Thank you very much, Ms. Baldwin. I appreciate
your comments and your insightful remarks.

At this time the Chair would recognize Mr. Pitts from Pennsyl-
vania.

Mr. PrrTs. I will waive.

Mr. WYNN. The gentleman has waived. Are there any further
opening statements?

If not, at this time the Chair would like to acknowledge a distin-
guished visitor from Maryland who has joined us for today’s hear-
ing. He is Division Chief Michael Love of the Montgomery County
Fire and Rescue Service.

Chief Love, we are delighted to have you here. In addition to
service on Montgomery County’s Fire and Rescue Service, Chief
Love is also a member of the Local Emergency Planning Commis-
sion, which is the local government organization that receives TRI
data and uses it in planning for chemical spills, accidents, and
other emergencies.

Thank you again for being with us.

That concludes all opening statements. Other statements for the
record will be accepted at this time.

[The prepared statement of Mr. Green follows:]

PREPARED STATEMENT OF HON. GENE GREEN, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF TEXAS

Thank you, Mr. Chairman, for holding this hearing on the Environmental Justice
Act of 2007 and the Toxic Right to Know Act.

My district includes part of Houston, the fourth largest city in the United States,
and over 65 percent of the population is Hispanic.

The 29th district also includes the Port of Houston and is the home of many pe-
trochemical companies.

Both of this bills that we are discussing today are of importance to the 29th dis-
trict.

Houston has its fair share of environmental problems. We have higher than aver-
age levels of air toxics, which may be related to adverse health effects in the popu-
lation.

We also have our fair share of environmental waste sites. On September 29, an
abandoned waste site on the San Jacinto River that is leaking toxic levels of dioxin
into Galveston Bay was placed on the National Priority List short list.

I have worked in conjunction with the EPA, the State of Texas, and the Texas
Commission on Environmental Quality to have the site placed on the National Pri-
ority List.
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I am hopeful that we will be able to work together and begin cleaning up this
site soon.

I support the industry in my district. They employ many of my constituents. How-
ever, letting communities know what chemicals are being released and disposed of
in their backyard is a responsibility these companies must uphold.

The current Toxic Release Inventory Program reporting requirements, in an effort
to reduce paperwork, have the potential to endanger communities such as my own.

Companies that work with chemicals should be required to report in detail their
use and disposal of these chemicals.

Also, the EPA has a responsibility to practice environmental justice. Just because
my constituents live close to where they work does not mean they should suffer from
health effects.

Communities that are heavily minority populated and lower income areas should
not be subjected pollution just because of their race and economics.

I support both of these bills and I urge my colleagues to do the same.

Thank you Mr. Chairman.

Mr. WYNN. We are going to move into the testimony of our wit-
nesses. I think we have an excellent panel. The first panel is a gov-
ernmental panel, and I would like to introduce them at this time.

First we have Mr. Granta Nakayama, Assistant Administrator,
Office of Enforcement and Compliance Assurance, U.S. Environ-
mental Protection Agency.

We also have Mr. Wade Najjum, Assistant Inspector General for
Program Evaluation, Office of Inspector General, U.S. Environ-
mental Protection Agency.

We have with us also Ms. Molly O’Neill, Assistant Administrator,
Office of Environmental Information, U.S. Environmental Protec-
tion Agency.

And also we have with us Mr. Thomas, the Honorable Thomas
Sullivan, Chief Counsel for Advocacy, Office of Advocacy, U.S.
Small Business Administration.

And Mr. John B. Stephenson, Director, Natural Resources and
Environment, Government Accountability Office.

Thank you all for coming. We are going to now have 5 minutes
opening statements from the panel, and your prepared testimony
in full will be, which you submitted in advance, will be made a part
of the hearing record.

Mr. Nakayama.

STATEMENT OF GRANTA Y. NAKAYAMA, ASSISTANT ADMINIS-
TRATOR, OFFICE OF ENFORCEMENT AND COMPLIANCE AS-
SURANCE, U.S. ENVIRONMENTAL PROTECTION AGENCY,
WASHINGTON, DC

Mr. NAKAYAMA. Thank you. Good morning, Chairman Wynn,
Ranking Member Shimkus and Vice-Chair Solis, and distinguished
members of the subcommittee. I am Granta Nakayama, Assistant
Administrator for the Office of Enforcement and Compliance Assur-
ance at the United States Environmental Protection Agency. My of-
fice is responsible for enforcing the Nation’s environmental laws, as
well as serving as EPA’s National Program Manager for environ-
mental justice.

Thank you for inviting me to the hearing today on environmental
justice legislation including the pending bills, H.R. 1055 and H.R.
1103, the Environmental Justice Act of 1007. I am pleased to dis-
cuss the environmental justice accomplishments of the agency,
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what we have learned from our efforts, and how we will continue
to pursue the cause of environmental justice.

Insuring environmental justice means not only protecting human
health and the environment for everyone but also insuring that all
people are treated fairly and given the opportunity to participate
meaningfully in the development, implementation, and enforcement
of environmental laws, regulations, and policies.

EPA has learned that addressing environmental justice issues is
everyone’s shared responsibility. We also recognize that environ-
mental justice issues are complex and multi-faceted. While no sin-
gle tool or approach along may provide the solution, EPA continues
to believe that using the range of our existing statutory, regulatory,
and enforcement tools for protecting the environment and public
health is a sound approach. These tools coupled with building the
capacity of communities and other stakeholders to participate
meaningfully in the environmental decisions that affect them is an
effective way to protect the health and environment of all our Na-
tion’s people and communities.

EPA is committed to comprehensively integrating environmental
justice considerations into its programs, policies, and activities.
EPA is the lead for implementing Executive order 12898, Federal
actions to address environmental justice in minority populations
and low-income populations. This Executive order directs Federal
agencies to make achieving environmental justice part of its mis-
sion. EPA works to comply with this Executive order and has taken
significant and meaningful steps to integrate environmental justice
into its mission.

In 2005, Administrator Johnson reaffirmed EPA’s commitment to
EdJ. The Administrator also identified national EdJ priorities such as
reducing asthma and elevated blood lead levels. For 2008, the
agency’s national program guidance and strategic plans are being
examined to identify activities, initiatives, and strategies for inte-
grating environmental justice into planning and budgeting docu-
ments.

EPA’s Inspector General recently identified the need for EJ pro-
gram reviews. The agency agreed, and we will begin conducting
those reviews in March 2008. The EPA renewed the charter of the
National Environmental Justice Advisory Council for 2 years so
that EPA will continue to receive valuable advice and recommenda-
tions from its stakeholders.

Since 1993, EPA has awarded more than $31 million in grants
to more than 1,100 community organizations and others to take an
active role in our Nation’s environmental stewardship. These envi-
ronmental justice grants promote community empowerment and ca-
pacity building essential to maximize meaningful participation in
the regulatory process.

Just yesterday EPA announced it has awarded $1 million in en-
vironmental justice small grants this year to 20 community-based
organizations to raise awareness and build their capacity to solve
local environmental and public health issues.

EPA is making significant headway on the road to environmental
justice. In moving forward we will complete the Environmental
Justice Program reviews so that we can appropriately evaluate the
effectiveness of EPA’s actions for environmental justice. We will
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also finalize the Environmental Justice Strategic Enforcement As-
sessment Tool, or EJ SEAT, to enhance the EPA Office of Enforce-
ment and Compliance Assurance’s ability to consistently identify
potential environmental justice areas of concern and assist in mak-
ing effective enforcement and compliance assurance resource de-
ployment decisions. We will evaluate the tool, its strengths, and
limitations.

In conclusion, I believe we are on the right track and have the
statutory authorities and needed flexibilities to identify problems
and tailor solutions that result in improvements in health and en-
vironmental quality for all.

I look forward to working with Congress to insure the continued
progress towards this goal. I want to personally thank you, Chair-
man Wynn, for allowing me to appear before you on behalf of the
EPA. Thank you for holding this hearing on this very important
topic, environmental justice, and I would be happy to take any
questions.

[The prepared statement of Mr. Nakayama follows:]
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Testimony of Granta Y. Nakayama
Assistant Administrator
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Before the
Subcommittee on Environment and Hazardous Materials
Committee on Energy and Commerce
United States House of Representatives

October 4, 2007

Good morning Chairman Wynn, Ranking Member Shimkus, and distinguished Members
of the Subcommittee. I am Granta Nakayama, Assistant Administrator for Enforcement and
Compliance Assurance (OECA) at the U.S. Environmental Protection Agency (EPA). My office
is responsible for enforcing the nation’s environmental laws, as well as serving as the National
Program Manager for environmental justice. Thank you for inviting me to the hearing today on
environmental justice legislation including the pending bill, H.R. 1103, the Environmental
Justice Act of 2007. 1am pleased to discuss the environmental justice accomplishments of the
Agency, what we have learned from those accomplishments, and how we plan to continue our

efforts to comprehensively address environmental justice.

Let me begin by emphasizing that the Administrator and I share your interest in
continuing to advance efforts to address disproportionate and adverse environmental and public
health risks faced by communities around the nation. We recognize that minority and/or low-
income communities may be exposed disproportionately to environmental harms and risks. EPA
works to protect these and other communities from adverse human health and environmental
effects. Ensuring environmental justice means not only protecting human health and the

environment for everyone, but also ensuring that all people are treated fairly and are given the
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opportunity to participate meaningfully in the development, implementation, and enforcement of

environmental laws, regulations, and policies.

Based on our experience, EPA has concluded that the integration of environmental justice
considerations into the programs, policies, and activities of an agency is an approach that has
yielded results. We are striving to more fully do so in the future. Most importantly, EPA has
learned that addressing environmental justice issues is everyone’s shared responsibility. Most
environmental justice issues are local or site-specific — resolving these issues involves many
tools coupled with the concerted efforts of many stakeholders — Federal, state, local and tribal
governments, community organizations, NGOs, academic institutions, business/industry, and the

community residents themselves.

We also recognize that environmental justice issues are complex and multifaceted. While
no single tool or approach alone may provide the solution, EPA continues to believe that using
the range of existing statutory, regulatory, and enforcement frameworks that underlie the
environmental and public health protections of this nation, along with building the capacity of
communities and other stakeholders to participate meaningfully in the environmental decisions
that affect them, is a most effective way to protect the health and environment of all of our

nation’s people and communities.

Implementing Executive Order 12898
EPA is committed to integrating environmental justice considerations into its everyday
work and believes that Department and Agency heads within the Executive Branch are best

suited to promoting such change. We have developed a comprehensive approach that recognizes
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the unique relationship between environmental protection, human health, economic development
and social justice. EPA is a pioneer in Federal government implementation of environmental
Justice programs. No other Federal agency has attempted to incorporate environmental justice
into its programs, policies, and activities as comprehensively as the EPA. EPA is the lead for
implementing Executive Order 12898, "Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations.” This Executive Order directs Federal
agencies to "make achieving environmental justice part of its mission." EPA works to comply
with this Executive Order, and has taken significant and meaningful steps to integrate

environmental justice into its mission.

Continued collaboration with our federal partners is important and, as lead agency for the
Executive Order, EPA provides technical assistance to other Federal agencies on integrating
environmental justice. For example, EPA has been working with the Centers for Disease Control
and Prevention (CDC) in developing an environmental justice policy. EPA also is working with
CDC’s National Center for Environmental Health and with the Agency for Toxic Substances and
Disease Registry (ATSDR) to develop a strategy for integrating environmental justice goals
within its programs and operations. On July 18, 2007, EPA, CDC and ATSDR announced a
memorandum of understanding (MOU) to collaborate on data gathering and sharing, and to find
solutions for community health problems that could be linked to environmental hazards.

Environmental justice was an important consideration in developing this MOU,

I am proud of the commitment that EPA has shown integrating environmental justice into
its daily work. On November 4, 2005, Administrator Johnson reaffirmed EPA’s commitment to

environmental justice. He directed the Agency’s managers and staff to integrate environmental
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justice considerations into EPA’s core planning and budgeting processes. As a result, EPA has

made transparent, measurable, and accountable environmental justice commitments and targets

in all five goals of EPA’s Strategic Plan for 2006-2011. Administrator Johnson identified eight

national environmental justice priorities. Specifically, he directed the Agency to work with our

partners to:

Reduce asthma attacks;

Reduce exposure to air toxics;

Reduce incidences of elevated blood lead levels (ASTDR and the Department of Housing
and Urban Development);

Ensure that companies meet environmental laws;

Ensure that fish and shellfish are safe to eat ( Food and Drug Administration);

Ensure water is safe to drink;

Revitalize brownfields and contaminated sites; and

Foster collaborative problem-solving.

EPA’s Program Offices and Regions each implement an Environmental Justice Action

Plan (Action Plan) to support EPA national priorities. These Action Plans are prospective

planning documents that identify measurable commitments from each organization.

EPA’s Chief Financial Officer directed the Agency’s National Program Managers

(NPMs) to include language in their FY2008 National Program Guidance that addresses the use

of Action Plans and the Agency’s 2006-2011 Strategic Plan to identify activities, initiatives,

and/or strategies for the integration of environmental justice and incorporate them into planning

and budgeting documents and program agreements. By instituting these types of programmatic
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requirements, EPA is building a stronger foundation to successfully integrate environmental

justice into its programs for the long-term.

In addition, EPA’s Inspector General recently identified the need for environmental
justice program reviews. EPA agreed, and we have embarked on an extensive effort to develop
and conduct those reviews. We are developing and piloting environmental justice review
protocols for the Agency’s programs. Once these protocols are completed, the Agency will

begin conducting the reviews in March 2008.

Capacity Building

Since 1993, EPA has awarded more than $31 million in grants to more than 1,100
community-based organizations and others to take on an active role in our nation's environmental
stewardship. These environmental justice grants promote community empowerment and
capacity-building - essential ingredients to maximize meaningful participation in the regulatory
process. This year, EPA awarded $1 million in environmental justice collaborative problem-
solving grants to 10 community-based organizations, and just awarded an additional $1 million
in EJ Small Grants to 20 community-based organizations, to raise awareness and build their

capacity to solve local environmental and public health issues.

The Power of Collaborative Problem Solving

I would be remiss not to highlight a particular example that demonstrates not only EPA’s
success, but the success of other Federal, state, and local partners, and community groups. The
ReGenesis Environmental Justice Partnership, led by a community-based organization in

Spartanburg, South Carolina, began in 1999 with a $20,000 grant award to address local
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environmental, health, economic and social issues. In 2003, EPA developed a Collaborative
Problem-Solving (CPS) Model as a framework for others to follow. The model has worked well

with amazing results.

The Partnership used elements of the CPS Model to leverage the initial grant from EPA
to generate more than $166 million in funding, including over $1 million from EPA Region 4.
ReGenesis marshaled the collaboration of more than 200 partner agencies, and local residents,
industry, and a university to revitalize two Superfund sites and six Brownfields sites into new
housing developments, an emergency access road, recreation areas, green space, and job training
that are vital to the community’s economic growth and well-being. This result was beyond

anyone’s expectation.

ReGenesis proved to be such an excellent example of what can be accomplished with
EPA’s funding, training and partnerships that we created a documentary film aboutitasa
training tool to put thousands of other communities on the path of collaborative-problem solving,

The DVD is being distributed across the country.

With the ongoing efforts in collaborative problem-solving and the grant programs, EPA
is creating new opportunities to effectively target and address local environmental justice issues.

By working together, everyone can benefit from the results.

Obtaining the Best Available Environmental Justice Advice
EPA’s commitment to environmental justice is also reflected by the fact that it takes

actions to obtain the best available environmental justice advice and to impart any lessons
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learned to those who can work with us to address environmental justice issues at the federal,

state and local levels.

Importantly, in 2006, EPA renewed the charter for the National Environmental Justice
Advisory Council (NEJAC) thereby ensuring that EPA will continue to receive valuable advice
and recommendations on national environmental justice policy issues from its stakeholders. The
NEJAC is comprised of prominent representatives of local communities, academia, industry, and
environmental, indigenous, as well as state, local, and tribal government groups that can identify
and recommend solutions to environmental justice problems. It is essential that EPA provide an
opportunity for such discussions and for ideas to be aired, and that the NEJAC’s advice and
recommendations be appropriately integrated into EPA’s environmental justice priorities and

initiatives.

In fact, during the NEJAC’s public meeting last month, I spent a day engaging with the
advisory members on the topics of goods movement, and EPA’s environmental justice
integration efforts. By obtaining the NEJAC’s advice and recommendations particularly on the
latter issue, I am confident that we are engaging meaningfully with our stakeholders as we move
forward to address the human health and environmental issues that affect minority and low-

income communities across our nation,

Continuing EPA’s Environmental Justice Efforts
The EPA successes demonstrate that we are making significant headway on the road to

environmental justice. To fully integrate and implement these concerns, the EPA and its Federal,
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state, tribal, local and community partners continue to work together to build a better model for

the future. We are on that path today, and will continue to address all issues that come our way.

In moving forward, we will complete the environmental justice program reviews so that
we can appropriately evaluate the effectiveness of EPA’s actions for environmental justice. A
number of successes thus far have been the result of innovative outreach rather than traditional
EPA regulatory activity. That has to be factored into our plans for the future. We will focus on
leveraging resources so that we can broaden our reach and replicate successes in encouraging

collaborative problem-solving.

We will also finalize the Environmental Justice Strategic Enforcement Assessment Tool
(EJISEAT) to enhance the EPA Office of Enforcement and Compliance Assurance’s ability to
consistently identify potential environmental justice areas of concern and assist in making fair
and efficient enforcement and compliance resource deployment decisions. We will evaluate the

value of the tool, its strengths and limitations.

Conclusion

Based on the lessons we have learned, we are on a path forward with EPA’s
environmental justice prégrams. The Administration places great importance on integrating
environmental justice intp its work, and EPA will continue to integrate environmental justice
considerations into the Agency’s core programs, policies and activities and to engage others in
collaborative problem-solving to address environmental justice concerns at every turn.
Whenever and wherever we address environmental justice issues, we strive to build staying

power in those communities and share any lessons learned with others.
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In short, we believe that we are on the right track and have statutory authority and needed
flexibility to identify problems and tailor solutions that result in improvements in health and
environmental quality for all. We look forward to working with Congress to ensure the

continued progress towards this goal.

I would like to thank you, Mr. Chairman, Ranking Member, and other members of this
Subcommittee, for inviting me here today to update you on the Agency’s progress in integrating
environmental justice as a part of the agency’s mission in accordance with E.O. 12898. T would

be happy to answer any questions you have at this time.,
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Mr. WYNN. Thank you very much, Mr. Nakayama.
Let us see. Mr. Najjum, I believe you are next.

WADE NAJJUM, ASSISTANT INSPECTOR GENERAL, PROGRAM
EVALUATION, OFFICE OF INSPECTOR GENERAL, U.S. ENVI-
RONMENTAL PROTECTION AGENCY

Mr. NAJJuM. Good morning, Mr. Chairman and members of the
subcommittee. I am Wade Najjum, Assistant Inspector General for
Program Evaluation with the EPA Office of Inspector General. I
am pleased to be here today to discuss the OIG’s work on how EPA
has incorporated environmental justice within its programs and ac-
tivities.

Over the past 5 years, the OIG has been examining EPA’s envi-
ronmental justice activities as part of our strategic plan to review
how EPA fulfills its responsibilities. We have issued two reports
specifically dealing with EPA implementation of environmental jus-
tice reviews.

In 2006, we completed our most recent evaluation of whether
EPA program and regional offices had performed environmental
justice reviews of their programs, policies, and activities. We
sought to determine: if there had been clear direction from EPA’s
senior management to perform environmental justice reviews; if
EPA had performed these reviews; and if EPA had adequate guid-
ance to conduct these reviews or if there was a need for additional
guidance or protocols.

We concluded that EPA program and regional offices have not
routinely performed environmental justice reviews. Therefore, EPA
could not determine whether its programs have a disproportion-
ately high and adverse human health or environmental effect on
minority and low-income populations. We were given multiple rea-
sons why the reviews were not performed, including: the absence
of a specific directive from EPA management to conduct such re-
views; a belief by some program offices that they are not subject
to the order since their programs do not lend themselves to review-
ing impacts on minority and low-income populations; and uncer-
tainty about how to perform the reviews.

We made four recommendations to EPA to address these issues:
require program and regional offices to determine where environ-
mental justice reviews are needed and establish a plan to complete
them; ensure that these reviews include a determination if there is
a disproportionate impact on minority and low-income populations;
develop specific review guidance; and designate a responsible office
to compile the results of these reviews and make recommendations
to EPA senior leadership. EPA agreed with our recommendations
and established milestones for completing those actions.

In our 2004 review, we reported on how EPA was integrating en-
vironmental justice into its operations. Specifically, we sought to
determine: how EPA had implemented the order and integrated its
concepts into regional and program offices; and how were environ-
mental justice areas defined at the regional levels and what was
the impact.

We concluded that EPA had not fully implemented the order and
was not consistently integrating environmental justice into its day-
to-day operations at that time. EPA had not identified minority
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and low-income communities, or defined the term “disproportion-
ately impacted.” In the absence of environmental justice defini-
tions, criteria, or standards from EPA, many regional and program
offices individually took steps to implement environmental justice
policies. The result was inconsistency in environmental justice ac-
tions across EPA regions and programs. Thus, how environmental
justice action was implemented was dependent, in part, on where
you lived.

We made 12 recommendations to EPA to address the issues we
raised. EPA disagreed with 11 of our 12 recommendations. EPA did
agree to perform a study of program and regional office’s funding
and staffing for environmental justice to ensure that adequate re-
sources were available to fully implement its environmental justice
plans. EPA completed that study in May 2004.

In the interest of objectivity I should also say that since the
issuance of our reports, EPA has taken some positive steps to ad-
dress environmental justice issues. However, we think EPA recog-
nizes that more work needs to be done, particularly in its efforts
to integrate environmental justice into its decision making, plan-
ning, and budgeting processes. Also, EPA still needs broader guid-
ance on environmental justice program and policy reviews, which
EPA acknowledges is not in place.

Thank you for the opportunity to testify before you today. I
would be pleased to answer any questions you may have.

[The prepared statement of Mr. Najjum follows:]

STATEMENT OF WADE T. NAJJUM

Good morning Mr. Chairman and members of the subcommittee. I am Wade
Najjum, Assistant Inspector General for Program Evaluation with the U.S. Environ-
mental Protection Agency (EPA) Office of Inspector General (OIG). I am pleased to
be here today to discuss the OIG’s work on how EPA has incorporated environ-
mental justice within its programs and activities. EPA has made some progress in
:cihese areas over the past five years. However, our reports show that more could be

one.

ENVIRONMENTAL JUSTICE AT EPA

EPA defines environmental justice as the fair treatment and meaningful involve-
ment of all people regardless of race, color, national origin, or income with respect
to the development, implementation, and enforcement of environmental laws, regu-
lations, and policies. Fair treatment means that no group of people should bear a
disproportionate share of the negative environmental consequences resulting from
industrial, governmental, and commercial operations or policies. Meaningful involve-
ment means that: 1) people have an opportunity to participate in decisions about
activities that may affect their environment and/or health; 2) the public’s contribu-
tion can influence the regulatory agency’s decision; 3) their concerns will be consid-
ered in the decision making process; and 4) the decision makers seek out and facili-
tate the involvement of those potentially affected.

In February 1994, the President signed Executive Order 12898 (Order) focusing
Federal attention on the environmental and human health conditions of minority
and low-income populations with the goal of achieving environmental protection for
all communities. This Order directed Federal agencies to develop environmental jus-
tice strategies to help them address disproportionately high and adverse human
health or environmental effects of their programs on minority and low-income popu-
lations. The Order is also intended to promote nondiscrimination in Federal pro-
grams that affect human health and the environment. It aims to provide minority
and low-income communities’ access to public information and public participation
in matters relating to human health and the environment. The Order established
an Interagency Working Group on environmental justice chaired by the EPA Admin-
istrator and comprised of the heads of 11 departments or agencies and several
White House offices.
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At EPA, the Office of Environmental Justice (OEdJ) within the Office of Enforce-
ment and Compliance Assurance (OECA) coordinates EPA’s efforts to integrate envi-
ronmental justice into all policies, programs, and activities. Within each regional of-
fice there is at least one environmental justice coordinator who serves as the focal
point within their organizations and as the liaison to OEJ. Among the coordinator’s
duties are to provide policy advice and to develop and implement programs within
their regions. There is no specific environmental justice statute to fund environ-
mental justice activities at EPA. Consequently, OEJ performs activities using a gen-
eral Environmental Program Management appropriation budget line item.

OIG ENVIRONMENTAL JUSTICE WORK

For the past 5 years, the OIG has been examining EPA’s environmental justice
activities as part of our broader strategic plan to review how EPA fulfills its respon-
sibilities to address environmental threats and their impact on ecosystems, commu-
nities, and susceptible populations. We have issued two reports focusing on EPA’s
implementation of Executive Order 12898 requirements.

EVALUATION OF EPA’S IMPLEMENTATION OF EXECUTIVE ORDER

In a 2004 review, we reported on how EPA was integrating environmental justice
into its operations. Specifically, we sought to answer the following questions: 1) how
had EPA implemented the Order and integrated its concepts into its regional and
program offices; and 2) how were environmental justice areas defined at the regional
levels and what was the impact.

We concluded that EPA had not fully implemented the Order and was not consist-
ently integrating environmental justice into its day-to-day operations at that time.
EPA had not identified minority and low-income communities, or defined the term
“disproportionately impacted.” Moreover, in 2001, EPA restated its commitment to
environmental justice in a manner that did not emphasize minority and low-income
populations which we believed was the intent of the Order. In the absence of envi-
ronmental justice definitions, criteria, or standards from EPA, many regional and
program offices individually took steps to implement environmental justice policies.
The result was inconsistency in determining environmental justice communities
across EPA regions and programs. For example, between the regions there was a
wide array of approaches for identifying environmental justice communities. Thus,
the implementation of environmental justice actions was dependent, in part, on
where you lived.

We made 12 recommendations to EPA to address the issues we raised, which are
listed in Attachment A. Four key recommendations were: 1) reaffirm the Executive
Order as a priority; 2) establish specific timeframes for developing definitions, goals,
and measurements; 3) develop a comprehensive strategic plan; and 4) determine if
adequate resources are being applied to implement environmental justice. EPA dis-
agreed with 11 of the 12 recommendations. EPA did agree to perform a comprehen-
sive study of program and regional offices’ funding and staffing for environmental
justice to ensure that adequate resources are available to fully implement its envi-
ronmental justice plans. In May 2004, EPA issued its report entitled “Environ-
%er}lltsilal I\;IIIIIStice Program Comprehensive Management Study” conducted by Tetra

ec nc.

EVALUATION OF EPA ENVIRONMENTAL JUSTICE REVIEWS

In 2006, we completed our evaluation of whether EPA program and regional of-
fices have performed environmental justice reviews of their programs, policies, and
activities as required by the Order. We specifically sought to determine if: 1) there
had been clear direction from EPA senior management to perform environmental
justice reviews of EPA programs, policies, and activities; 2) EPA had performed en-
vironmental justice reviews; and 3) EPA had adequate guidance to conduct these re-
views or if there was a need for additional directions or protocols.

To determine the direction, frequency, and guidance for environmental justice re-
views, we met with OECA, OEJ, and Office of Air and Radiation representatives.
We then conducted an EPA-wide survey of each of the Deputy Assistant Administra-
tors in EPA’s 13 program offices and each of the 10 Deputy Regional Administrators
on their experience conducting environmental justice reviews of their programs,
policies, and activities. We also asked them to describe their satisfaction with avail-
able guidance and instructions for conducting these reviews, and whether they need-
ed additional directions or protocols. We did not design our survey to draw infer-
ences or project results. Rather we sought to obtain descriptive information on im-
plementing environmental justice at EPA.
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Our survey results showed that EPA program and regional offices have not rou-
tinely performed environmental justice reviews. Reasons for not performing these
reviews included the absence of a specific directive from EPA management to con-
duct such reviews; a belief by some program offices that they are not subject to the
Order since their programs do not lend themselves to reviewing impacts on minority
and low-income populations; and confusion regarding how to perform the reviews.
In addition, we found that program and regional offices lacked clear guidance to fol-
low when conducting environmental justice reviews. Survey respondents stated that
protocols, a framework, or additional directions would be useful for conducting envi-
ronmental justice reviews. We concluded that EPA cannot determine whether its
programs have a disproportionately high and adverse human health or environ-
mental effect on minority and low-income populations without performing these
types of reviews.

We made four recommendations to EPA to address these issues. We recommended
that EPA: 1) require program and regional offices to determine where environ-
mental justice reviews are needed and establish a plan to complete them; 2) ensure
that environmental justice reviews determine whether EPA programs, policies, and
activities may have a disproportionately high and adverse health or environmental
impact on minority and low-income populations; 3) develop specific environmental
justice review guidance that includes protocols, a framework, or directions; and 4)
designate a responsible office to compile the results of environmental justice reviews
and make recommendations to EPA senior leadership. EPA agreed with our rec-
ommendations and established milestones for completing those actions. For exam-
ple, in response to our third recommendation EPA convened an Agency-wide Envi-
ronmental Justice workgroup in April 2007 to begin developing protocols to provide
guidance for conducting reviews. Implementation of the protocols developed is sched-
uled for March 2008.

NOTEWORTHY EPA ACHIEVEMENTS

In the interest of objectivity I also should say that since the issuance of our re-
ports, EPA has taken some steps to address environmental justice issues. In 2005,
Administrator Stephen Johnson reaffirmed EPA’s commitment to environmental
justice by directing staff to establish measurable commitments that address environ-
mental priorities such as: reducing asthma attacks, air toxics, and blood lead levels;
ensuring that companies meet environmental laws; ensuring that fish and shellfish
are safe to eat; and ensuring that water is safe to drink. EPA is also including lan-
guage in the fiscal year 2008 National Program Guidance that each headquarters
program office should use its environmental justice action plan and EPA’s strategic
plan to identify activities, initiatives, or strategies that address the integration of
environmental justice. Finally, EPA is modifying its emergency management proce-
dures in the wake of Hurricane Katrina to incorporate an environmental justice
function and staffing support in the EPA’s Incident Command Structure so that en-
vironmental justice issues are addressed in a timely manner.

These are all positive steps but EPA recognizes that more work needs to be done,
particularly in its efforts to making environmental justice part of its mission by in-
tegrating environmental justice into its decision making, planning, and budgeting
processes. EPA needs to be able to determine if their programs, policies, and actions
have a disproportionate health or environmental impact on minority or low-income
populations. EPA also still needs broad guidance on environmental justice program
and policy reviews, which EPA acknowledges is not in place.

One of EPA’s goals is to provide an environment where all people enjoy the same
degree of protection from environmental and health hazards and equal access to the
decision-making process to maintain a healthy environment in which to live and
work. Our work has shown that EPA still needs to do more to integrate environ-
mental justice into its programs and activities so that it may achieve this goal.

Thank you for the opportunity to testify before you today. I would be pleased to
answer any questions you may have.

ATTACHMENT A

Recommendations from 2004 OIG Report “EPA Needs to Consistently Implement
the Intent of the Executive Order on Environmental Justice”

1) Issue a memorandum that reaffirms that Executive Order 12898 is the Agen-
cy’s priority and that minority and low-income populations that are disproportion-
ately impacted will receive the intended actions of this Executive Order.

2) Clearly define the mission of the Office of Environmental Justice and provide
Agency staff with an understanding of the roles and responsibilities of the office.
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3) Establish specific time frames for the development of definitions, goals and
measurements that will ensure that the 1994 Executive Order is complied with in
the most expeditious manner.

4) Develop and articulate a clear vision on the Agency’s approach to environ-
mental justice. The vision should focus on environmental justice integration and
provide objectives that are clear, precise, and focused on environmental results.

5) Develop a comprehensive strategic plan for environmental justice. The plan
should include a comprehensive mission statement that discusses, among other
things, the Agency’s major functions and operations, a set of outcome-related goals
and objectives, and a description of how the Agency intends to achieve and monitor
the goals and objectives.

6) Provide the regions and program offices a standard and consistent definition
for a minority and low-income community, with instructions on how the Agency will
implement and operationalize environmental justice into the Agency’s daily activi-
ties. This could be done through issuing guidance or a policy statement from the
Administrator.

7) Ensure that the comprehensive training program currently under development
includes standard and consistent definitions of the key environmental justice con-
cepts (i.e., low-income, minority, disproportionately impacted) and instructions for
implementation.

8) Perform a comprehensive study of program and regional offices’ funding and
staffing for environmental justice to ensure that adequate resources are available
to fully implement the Agency’s environmental justice plan.

9) Develop a systematic approach to gathering accurate and complete information
relating to environmental justice that is usable for assessing whether progress is
being made by the program and regional offices.

10) Develop a standard strategy that limits variations relating to Geographical In-
formation System (GIS) applications, including use of census information, deter-
mination of minority status, income threshold, and all other criteria necessary to
provide regions with information for environmental justice decisions.

11) Require that the selected strategy for determining an environmental justice
community is consistent for all EPA program and regional offices.

12) Develop a clear and comprehensive policy on actions that will benefit and pro-
tect identified minority and low-income communities and strive to include in States’
Performance Partnership Agreements and Performance Partnership Grants.

Mr. WYNN. Thank you very much for your testimony.
Ms. O’Neill.

STATEMENT OF MOLLY A. ONEILL ASSISTANT ADMINIS-
TRATOR, OFFICE OF ENVIRONMENTAL INFORMATION, U.S.
ENVIRONMENTAL PROTECTION AGENCY, WASHINGTON, DC

Ms. O’NEILL. Good morning, Mr. Chairman and distinguished
members of the subcommittee. Thank you for the opportunity to
testify today about the progress EPA is making in providing impor-
tant information to communities across the Nation regarding our
work to publish the annual toxic release inventory or TRI. This tes-
timony reflects my dual roles as the Chief Information Officer at
the U.S. EPA and as the Assistant Administrator of Environmental
Information where the toxic release inventory is one of the pro-
grams that I oversee.

Let me begin by saying I believe environmental information is a
strategic asset as we work to protect human health and the envi-
ronment. I believe this is important because environmental infor-
mation underlies all decisions made by EPA and our partners to
achieve our goals. As you know, EPA’s TRI Program provides infor-
mation on releases and waste management activities for nearly 650
chemicals reported from industry. Environmental information has
many uses, and one of the most effective is to encourage facilities
to reduce emissions or releases.
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The December 2006 final TRI rule expanding eligibility for use
of short-form reporting provided important incentives for pollution
prevention. The rule would allow companies to use a shorter, sim-
pler reporting form known as Form A to provide required informa-
tion so long as they eliminate or minimize releases to the environ-
ment. No facilities were excused from reporting under the TRI rule,
and no chemicals were removed from the required reporting list.
The only change in requirements is that facilities are permitted to
use the short form if they maintain releases and total waste is
below limits established in the rule.

The rule is an important part of EPA’s strategy to minimize re-
leases of toxic chemicals across the United States. It rewards facili-
ties that completely eliminate releases of the worst environmental
substances persistent by accumulative and toxic chemicals to PBTs.
By allowing them to use a shorter reporting form, provided they do
not exceed 500 pounds of recycling energy recovery and treatment
for that chemical, EPA believes these stringent requirements for
short-form reporting are appropriate for PBT chemicals because of
the greater potential for environmental harm.

For other toxics the rule allows for short-form reporting for those
facilities that reduce or maintain releases below 2,000 pounds, pro-
vided their total waste management does not exceed 5,000 pounds.
EPA believes that providing incentives to encourage pollution pre-
vention and better waste management practices is good for the en-
v}ilronment, good for facilities, and good for people who live around
them.

These limits encourage pollution prevention and should be given
an opportunity to work. EPA does not support H.R. 1055, because
it would eliminate the valuable incentives provided in the Decem-
ber 2006, rule before we have even had a chance to determine their
effectiveness and could also have adverse resource implications to
the TRI Program.

We would not expect the effects of the December 2006, new in-
centives to be reflected in the reports for calendar year 2006, that
we are not processing. Beginning with reports for 2007, which
would be due July 1, 2008, EPA will begin to evaluate the effective-
ness of these incentives in reducing releases and promoting pollu-
tion prevention.

EPA does continue to demonstrate our commitment to public ac-
cess to environmental information. This year we expanded TRI re-
porting of dioxin and dioxin-like chemicals, compounds, increasing
public access to how facilities use, manage, and release the most
toxic chemical group.

In addition, EPA converted the entire TRI reporting system over
to the modern industry standard classification practice to enhance
information sharing and comparability across sectors. We continue
to take steps to improve TRI to enhance its utility for local commu-
nities. We continue to get it out earlier and earlier to the public.

In addition to TRI, my role as EPA’s Chief Information Officer,
I also want you to know that we are working on new and innova-
tive tools and applications to deliver a new suite and a more com-
prehensive suite of environmental data to local communities, in-
cluding the use of geo-special tools, which will provide easy access
to detailed local information. Ultimately these efforts and other
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projects underway will provide a useful set of environmental infor-
mation about local environments.

On behalf of Administrator Johnson, thank you for inviting me
to come here to speak today and to tell you our progress that EPA
is making on providing important information to communities
across the Nation, including TRI.

And in particular I want to thank you for inviting me personally
to describe my views and our views at EPA on H.R. 1055, the Toxic
Right-to-Know Protection Act.

I would be happy to address any questions.

[The prepared statement of Ms. O’Neill follows:]
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Testimony of Molly A. O’Neill
Assistant Administrater for Environmental Information and
Chief Information Officer
U.S. Environmental Protection Agency
Before the House Committee on Energy & Commerce

Subcommittee on Environment and Hazardous Materials

October 4, 2007

Good morning, Mr. Chairman and distinguished Members of the Subcommittee. Thank
you for the opportunity to testify today about the progress EPA is making in providing important
information to communities across the nation including our work to publish the annual Toxics
Release Inventory, or TRL. This testimony reflects my dual roles as the Chief Information
Officer at the U.S. Environmental Protection Agency (EPA) and as the Assistant Administrator
of Environmental Information where the TRI is one of the programs I oversee.

Let me begin by saying that I believe environmental information is a strategic asset as we
work to protect human health and the environment. I believe this is important because
environmental information underlies all decisions made by EPA and our partners to achieve our
goals. As you know, EPA’s TRI program provides information on the releases and waste
management activities for nearly 650 chemicals reported from industry. Environmental
information has many uses, and one of the most effective is to encourage facilities to reduce their

emissions.



32

Background

The Emergency Planning and Community Right-to-know Act (EPCRA) of 1986, which
is the authorizing statute for the Toxics Release Inventory (TRI), directs EPA to provide
information to the public on releases and other waste management quantities of toxic chemicals.
Since its implementation in 1987, TRI has been the centerpiece of the Agency’s right-to-know
programs and a useful tool for assisting communities in protecting their environment and making
businesses more aware of their chemical releases. EPA does this by collecting required reports
and making the information publicly available through the Internet and published reports.

The Pollution Prevention Act of 1990 expanded reporting requirements for facilities
covered under TRI to include all forms of waste management, not just releases to the
environment. It also established (Section 6602) as national policy that pollution “should be
prevented or reduced at the source whenever feasible; pollution that cannot be prevented should
be recycled in an environmentally safe manner, whenever feasible; pollution that cannot be
prevented or recycled should be treated in an environmentally safe manner whenever feasible;
and disposal or other release into the environment should be employed only as a last resort and
should be conducted in an environmentally safe manner.” EPA strongly supports this policy and
places great importance on continuing to find ways to provide incentives that encourage changes
to environmental management practices.

TRI data serve to leverage the power of public access to information to improve our
environment and, in this case, affect changes in behavior that lead to decreases in the release of
toxic chemicals to the environment. The TRI data, in conjunction with other information, can be

2
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used as a starting point in evaluating exposures that may result from releases and other waste

management activities which involve toxic chemicals.

Recent Accomplishments in the TRI Program

Throughout the history of TR, the Agency has committed to continuous improvements
in the quality, utility, and timeliness of the TRI data. To this end, we provide a range of
compliance assistance activities, such as the TRI Reporting Forms and Instructions, industry
training workshops, chemical-specific and industry-specific guidance documents, and the TRI
Information Center (a call hotline).

The Agency's investment in technology-based processes has contributed significantly to
improving data quality and expediting the release of the data all the while reducing the burden
associated with TRI reporting. These tools have not only promoted data quality and consistency
and reduced reporting burden but more importantly, they have enabled EPA to release the data to
the public earlier each year.

In addition to compliance assistance and technology innovation, EPA has used its
regulatory authority to make sure the data are useful to our many stakeholders and promotes the
environmental goals of community right-to-know programs. In addition to the December 2006
TRI rule, which promotes reductions in toxic chemical releases, EPA recently promulgated two
other regulations which require reporting of data that will improve the utility of the TRI data. On
May 10, 2007, the TRI program issued a rule which expands the reporting requirements for the
dioxin and dioxin-like compounds category. Under this rule, in addition to reporting the total
grams released for the entire dioxin category, facilities will be required to report the quantity for

3
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each individual member of the chemical category on a new Form R Schedule 1, thereby enabling
EPA to provide the public with more detailed information about releases and other waste
management of these very toxic chemicals. In addition, TRI finalized the TRI North American
Industry Classification System (NAICS) rule, which requires TRI facilities to report using
NAICS codes, instead of Standard Industrial Classification (SIC) codes, beginning in reporting
year 2006. The use of NAICS will make it possible to share and compare facility data more

easily across sectors.

EPA Views on H.R. 1055, the “Toxic Right-to-Know Protection Act”

On December 22, 2006, EPA issued a final rule (the TRI rule) that provided incentives to
encourage pollution prevention and improved waste management by allowing companies to use a
shorter, simpler reporting form, known as “Form A” to provide required information when
certain criteria were met. The more commonly used alternative is “Form R” which requires
companies to provide more detailed information.

EPA does not support H.R. 1055 because it would eliminate the valuable incentives
provided in the December, 2006, rule. EPA strongly urges modification of H.R. 1055 in order to
maintain pollution prevention incentives and avoid diversion of Agency resources from
important TRI program priorities. The TRI rule is a key part of EPA's strategy to minimize
releases of toxic chemicals across the United States. EPA saw an increase in facility toxic
chemical releases for TRI Reporting Year 2005 and is interested in finding ways to reduce these
release quantities. The TRI rule rewards facilities that completely eliminate releases of the worst

4
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environmental substances — Persistent, Bioaccumulative, and Toxic (PBTs) chemicals — by
permitting such facilities to use a shorter reporting form, provided they do not exceed 500
pounds of recycling, energy recovery and treatment for the chemical. EPA believes these
stringent réquirements for short-form reporting are appropriate for PBT chemicals because of
their greater potential for environmental harm. For other toxic chemicals, the rule allows short
form reporting for those facilities that reduce or maintain their releases below 2,000 pounds,
provided their total waste management (releases, recycling, energy recovery, and treatment) does
not exceed 5,000 pounds.

No facilities were excused from reporting under the final TRI rule, and no chemicals
were removed from the list for which covered facilities must report. The only change in
requirements is that facilities are permitted to use the short form if they maintain releases and
total wastes below limits established in the rule. By imposing stringent limits on releases (zero
for PBTs, 2,000 pounds for non-PBTs) as a pre-condition of short-form reporting, EPA is
encouraging businesses to minimize disposal into the environment. The limits on total wastes
encourage pollution prevention. These incentives should be given an opportunity to work.

EPA is currently processing the TRI reports that were received by July 1, 2007, for TRI
reporting year 2006. Because the rule was not promulgated until December 2006, we would not
expect the effects of the new incentives to be reflected in these reports. However, beginning with
the reporting year 2007 reports (due by July 1, 2008), EPA will begin to evaluate the
effectiveness of these incentives in reducing releases and promoting pollution prevention. H.R.
1055 would eliminate these incentives before we have even had a chance to determine their
effectiveness, and it could also have adverse resource implications for the TRI program.

5
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EPA strongly believes that H.R. 1055 would not achieve the goals articulated by the
Committee and would only serve to divert resources from key TRI program priorities. For
example, EPA is currently preparing to release a compendium of supplementary information that
will provide valuable context for interpreting and maximizing the utility of TRI data. A
substantial effort has gone into preparing this report, which will include chapters on trends in
toxic releases, releases not covered by TRI, specific industry sectors, geographic distribution of
toxic releases, and high-priority PBT chemicals (mercury, lead and dioxin), among other topics.
If EPA were forced to devote resources to undoing the 2006 rule (revising forms, instructions,
data systems, etc) we would have less time to develop these types of innovative products that
enhance the usefulness of TRI data to communities and policy makers. More importantly,
however, the 2006 TRI rule put in place key incentives for industry to reduce chemical
emissions, reduce total waste, and increase recycling and treatment. EPA is working to
determine the effectiveness of these incentives as it continues to explore other ways to reduce
toxic chemical releases. EPA believes that providing incentives to encourage pollution
prevention and better waste management practices is good for the environment, good for

facilities, and good for the people who live around them.

Conclusion

The TRI program is important to EPA and the public. We continue to evaluate the data
and find ways to improve access and utility. In addition to TR, in my role as EPA Chief
Information Officer, I direct the development of new and innovative tools and applications to
deliver a full suite of environmental data to local communities including geospatial tools which

6
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provide easy access to detailed, local information. Ultimately, this will provide a broader set of
environmental information about local environments.

On behalf of Administrator Johnson, thank you for inviting me to speak with you today
about the progress EPA is making in providing important information to communities across the
nation includiﬁg, TRI, and in particular, thank you for inviting me to provide EPA’s views on

H.R. 1055, the Toxic Right-to-Know Protection Act.
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Mr. WyYNN. Thank you very much, Ms. O’Neill.
Mr. Sullivan.

STATEMENT OF THOMAS M. SULLIVAN, CHIEF COUNSEL, AD-
VOCACY, OFFICE OF ADVOCACY, U.S. SMALL BUSINESS AD-
MINISTRATION, WASHINGTON, DC

Mr. SuLLIVAN. Chairman Wynn, Congressman Shimkus, and
members of the subcommittee, thank you for giving me the oppor-
tunity to appear this morning.

I am the Chief Counsel for Advocacy at the U.S. Small Business
Administration. My office is an independent one within the SBA,
and therefore, the comments expressed in my statement do not nec-
essarily reflect the position of the administration or the SBA. Due
to my office’s independence, my statement was not submitted to
OMB for approval.

Small businesses have been asking for TRI paperwork burden re-
lief since 1990. This hearing is actually the fifth hearing held by
House committees on TRI reform in five consecutive Congresses.
Five years after TRI was created, my office petitioned EPA to de-
velop streamlined reporting for small volume chemical users.

In 1994, EPA responded to the petition by adopting Form A, as
Ms. O’Neill mentioned, the short form for TRI reporting. Adapted
as a less burdensome alternative to the long form, Form R, the
original Form A allowed companies to report their releases as a
range instead of a specific number.

Unfortunately, the Form A developed in 1994 was never utilized
to its potential, owing to restrictive eligibility requirements subse-
quently imposed on the short form. Small business have consist-
ently voiced their concerns to my office that the TRI Program im-
poses substantial paperwork burdens with little corresponding en-
vironmental benefit, especially for thousands of businesses that
have zero discharges or emissions to the environment. These busi-
nesses must devote scarce time and resources to completing the
lengthy, complex form R reports each year, despite the fact that
they have zero discharges.

Why is TRI paperwork burden reduction important to small busi-
ness? Well, the reason for my office’s involvement is simple. Small
businesses are disproportionately impacted by Federal rules and
regulations. The overall regulatory burden in the United States ex-
ceeds $1.1 trillion. I will repeat that. The burden in the United
States exceeds $1.1 trillion. For firms employing fewer than 20 em-
ployees, the most recent estimate of their annual regulatory burden
is $7,647 per employee.

Looking specifically at compliance with Federal environmental
rules, the difference between small and large firms is even more
dramatic. Small firms have to spend four and a half times more per
employee for environmental compliance than larger businesses do.
Environmental requirements, including TRI paperwork, can com-
prise up to 72 percent of small manufacturers’ total regulatory
costs.

EPA’s reform to the TRI reporting rules allows more small busi-
nesses to use the short form instead of the longer Form R. This will
save money, and it provides an incentive for companies to recycle
chemicals instead of disposing them.
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The TRI Burden Reduction Rule will strengthen overall environ-
mental compliance. I recently talked with a TRI expert who runs
an environmental consulting firm in southeast Michigan. He works
with small businesses on environmental management issues, and
he was proud of the help he provided to a paper mill. He had
worked with a paper mill to encourage them to recycle small
amounts of mercury generated when switches and other process
control circuits undergo maintenance in the mill’s powerhouse.

He explained to me that EPA’s TRI reform will allow a number
of industrial operations such as tool and die shops and metal
stamping plants to file a Form A for the first time. It will also pro-
vide an incentive for other companies to recycle their TRI chemi-
cals rather than disposing of them.

The Office of Advocacy supports EPA’s TRI Burden Reduction
Rule. Although the rule reform does not go as far as some small
businesses would prefer, my office supports EPA’s December 2006
rule. The rule demonstrates that EPA is listening to the concerns
of small business, and EPA’s reform should be a model for other
agencies to reform their existing rules and regulations to reduce
costs while preserving or strengthening regulatory objectives. H.R.
1055 prevents EPA from moving forward with the reforms, so my
office is opposed to the legislation.

Thank you for allowing me to present these views, and I would
be happy to answer questions.

[The prepared statement of Mr. Sullivan follows:]
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Chairman Wynn and Members of the Subcommittee, thank you for giving me the
opportunity to appear before you today. My name is Thomas M. Sullivan and I am the
Chief Counsel for Advocacy at the U.S. Small Business Administration (SBA). Congress
established the Office of Advocacy to represent the views of small entities before
Congress and the Federal agencies. The Office of Advocacy (Advocacy) is an
independent office within the SBA, and therefore the comments expressed in this
statement do not necessarily reflect the position of the Administration or the SBA.

This Subcommittee is meeting today to examine H.R. 1055, a bill which
essentially revokes the December 2006 rule of the U.S. Environmental Protection Agency
(EPA), designed to reduce paperwork burdens under the Toxics Release Inventory (TRI)
program.’ The Office of Advocacy strongly supports EPA’s TRI Burden Reduction rule.
1 testified last February before the Senate Committee on Environment and Public Works
on Senate legislation (S. 595), which mirrors H.R.1055. Advocacy has worked with the
EPA since 1988 on TRI issues. In our view, the TRI Burden Reduction rule will yield
needed reductions in small business paperwork burdens while preserving the integrity of

the TRI program and strengthening protection of the environment.

' U.S. Environmental Protection Agency, Final Rule, “Toxics Release Inventory Burden Reduction,” 71
Fed. Reg. 76,932 (December 22, 2006).
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Background
The public right-to-know provisions set forth by the Emergency Planning and

Community Right to Know Act of 1986 (EPCRAY created the Toxics Release Inventory
(TRI), which requires companies to make a yearly report to EPA of their handling,
management, recycling, disposal, and allowable emissions and discharges of listed
chemicals. Over the years following EPCRA’s passage, American businesses have taken
unprecedented action to reduce the amount of toxic chemicals used in their plants. Many
observers credit the public TRI reporting as the impetus behind these pollution reduction

efforts.

Small Businesses Have Been Asking for TRI Paperwork Burden Relief Since 1990
Soon after the initial reporting years, small business discovered that TRI’s
requirement to track, estimate, and report chemical use was complex and time-
consuming. Beginning in 1990, these small businesses began asking for simpler
alternatives. The Office of Advocacy petitioned EPA in 1991 to develop streamlined
reporting for small-volume chemical users. In 1994, EPA responded to the petition by
adopting “Form A,” the short form for TRI reporting. Adopted as a less burdensome
alternative to the long form “Form R,” the Form A allowed companies to report their
releases as a range, instead of a specific number. Form A enabled the public to know that
a facility handled less than a small threshold quantity of the reported chemical.
Significant chemical management activities were still required to be reported on the

longer, more detailed Form R.

2 Pub. L. 99-499, Title I11, codified at 42 U.S.C. §§ 11001-11050.
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Unfortunately, the Form A that was developed in 1994 was never utilized to its
potential, owing to restrictive eligibility requirements subsequently imposed on the short
form. Small businesses have consistently voiced their concerns to Advocacy that the TRI
program imposes substantial paperwork burdens with little corresponding environmental
benefit, especially for thousands of businesses that have zero discharges or emissions to
the environment. These businesses must devote scarce time and resources to completing
lengthy, complex Form R reports each year, despite the fact that they have zero
discharges.

Small businesses have continued to identify TRI paperwork relief as a priority. In
2001, 2002, and 2004, for example, TRI burden reduction was named as a high-priority
candidate for regulatory reform in response to the Office of Management and Budget’s

public call for reform nominations.’

Why Is TRI Paperwork Burden Reduction Important to Small Business?

The annual burden of completing TRI paperwork is substantial. EPA has
estimated that first-time Form R filers need to spend an average of 50 hours, and as many
as 110, to complete the forms properly.* For small businesses, the burden is even
heavier.

The 2005 Advocacy-funded study by W. Mark Crain, The Impact of Regulatory

Costs on Small Firms, found that, in general, small businesses are disproportionately

* See, e.g., Office of Management and Budget, Draft Report to Congress, 67 Fed. Reg. 15014, 15015
(March 28, 2002).
* See, e.g., 66 Fed. Reg. 4,500, 4538 (January 17, 2001).
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impacted by the total Federal regulatory burden,” This overall regulatory burden was
estimated by Crain to exceed $1.1 trillion in 2004. For firms employing fewer than 20
employees, the annual regulatory burden in 2004 was estimated to be $7,647 per
employee — nearly 1.5 times greater than the $5,282 burden estimated for firms with 500
or more employees.® Looking specifically at compliance with federal environmental
rules, the difference between small and large firms is even more dramatic. Small firms
generally have to spend 4% times more per employee for environmental compliance than
large businesses do. Environmental requirements, including TRI paperwork
requirements, can comprise up to 72% of small manufacturers’ total regulatory costs.”
As an illustration of the impact of TRI on small business, I recently spoke with
manufacturers and environmental engineers who work with small companies in Southeast
Michigan. These companies use aluminum alloys to build automatic transmissions and
other car parts that must be heavily machined. Some of the alloys contain lead, which
helps its machinability. Without lead, the alloys would be gummy, preventing a smooth
machining process. The process generates scrap metal, which is recycled. Because the
scrap metal contains lead, Form R reports have been required each year, despite that fact
that no lead is ever released to the environment. EPA’s TRI Burden Reduction rule will

allow these companies to use Form A,

* W, Mark Crain, The Impact of Regulatory Costs on Small Firms (September 2005) available at
hitp://www.sba.gov/advo/research/rs264tot.pdf.

% Id at page 55, Table 18.

1,
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EPA Has Long Recognized That TRI Burden Relief Is Necessary

EPA’s efforts at TRI burden reduction, started in 1991, have spanned both
Republican and Democratic Administrations. In 1994, EPA Administrator Browner
approved the adoption of the original Form A. In 1997, when EPA expanded the scope
of TRI reporting requirements, EPA promised that it would seek additional reductions in
the TRI paperwork burden.® EPA Administrators have spent over 15 years working with
the public to develop a new TRI paperwork reduction approach. This effort has included
forming a Federal Advisory Committee, conducting an online dialogue with interested
parties, holding stakeholder meetings, and going through the rulemaking process. The

TRI Burden Reduction rule signed in December 2006 is the result of this process.

The Paperwork Burden Reduction Rule Does Not Weaken the TRI Program

Some observers have expressed concerns that the TRI Burden Reduction rule
would result in less detailed information about chemicals being communicated to EPA,
the States, and the public. Specifically, concerns have been voiced about the future
ability to perform trend analyses, monitor the performance of individual facilities, and
satisfy the public right-to-know. My office asked an independent contractor, E.H.
Pechan & Associates to review this issue. Pechan reviewed over 2,000 comments on the

proposed rule and identified 17 specific uses of TRI data for examination, addressing

8 U.S. Environmental Protection Agency, Final Rule, “Addition of Facilities of Certain Industry Sectors;
Revised Interpretation of Otherwise Use; Toxic Release Inventory Reporting, Community Right-to-Know”
62 Fed. Reg. 23,834, 23,887 (May 1, 1997) (“EPA believes that [Form R and Form A] can be revised to
make it simpler and less costly for businesses to meet their recordkeeping and reporting obligations . . .
EPA is initiating an intensive stakeholder process — involving citizens groups, industry, small businesses
and states — to conduct comprehensive evaluation of the current TRI reporting forms and reporting
practices with the explicit goal of identifying opportunities, consistent with community right-to-know and
the relevant law, to simplify and/or reduce the cost of TRI reporting.”).

,
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national, state and local concerns. Based on this analysis, the June 2007 report’ found
that EPA’s final rule will not have significant impacts on data uses identified by the
commenters.

Advocacy agrees with EPA that the rule strikes an appropriate balance by
allowing meaningful bufden relief while at the same time continuing to provide valuable

information to the public.

The TRI Burden Reduction Rule Will Strengthen Overall Environmental
Compliance

Under the TRI Burden Reduction Rule, top environmental performers within
industry will benefit by being able to use the short form (Form A). In order to qualify to
use Form A, firms must minimize their use of all chemicals and sharply curtail their use
of PBT chemicals. Most importantly, in order to use Form A, firms may not emit or

discharge any PBT chemicals into the environment.

Advocacy Supports EPA’s TRI Burden Reduction Rule

While small businesses and the Office of Advocacy asked EPA to deliver a
greater measure of burden reduction and make Form A available to a larger number of
filers, EPA ultimately chose a more modest alternative. Some manufacturers who deal
with metal alloys that contain extremely small percentages of lead to assist in their
machinability would have preferred a de minimis exemption. Their argument, which I
agree with, is that the burdens of data collection and calculations to track miniscule

percentages of lead contained within metal alloys is essentially a waste of resources when

? Review and Analysis of EPA’s Toxics Release Inventory (TRI) Phase U] burden Reduction Proposal on
TRI Data Uses, E. H. Pechan & Assocs., Durham, NC , June 2007.



47

we know the scrap metal is recycled and there are no releases to the environment. When
I visited a wheel manufacturer in Tennessee, | was amazed to see that the small facility
produced 35,000 aluminum road wheels per week. The facility was spotless.
Nevertheless, because of the aluminum dust in floor sweepings that ends up in their
garbage containing an estimated total of 1/10 of a pound of lead per year, the company is
still required to submit Form R reports to EPA each year.

Although it does not go as far as some small businesses would prefer, Advocacy
supports the TRI Burden Reduction rule. The rule demonstrates that EPA is listening to
the concerns of small business. EPA’s TRI reform should be a model for other agencies
to reform their existing regulations to reduce costs while preserving or strengthening the
original regulatory objectives. H.R. 1055 would prevent EPA from moving forward on
reforms to the TRI program that were called for by small business. For that reason, the

Office of Advocacy opposes this legislation.

Thank you for allowing me to present these views. I would be happy to answer

any questions.
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Mr. WyYNN. Thank you, Mr. Sullivan.
Mr. Stephenson.

STATEMENT OF JOHN B. STEPHENSON, DIRECTOR, NATURAL
RESOURCES AND ENVIRONMENT, GOVERNMENT ACCOUNT-
ABILITY OFFICE, WASHINGTON, DC

Mr. STEPHENSON. Thank you, Mr. Chairman, Mr. Shimkus,
members of the committee.

I am here today to discuss two studies the GAO has undertaken
that relate these two issues. Our first study examined the extent
to which EPA was meeting its environmental justice commitment
that environmental laws will not disproportionately impact minor-
ity and low-income communities.

As Ms. Solis indicated, in July 2005 we issued a report to her
that concluded that EPA in general devoted very little attention to
environmental justice when developing new air rules. We made
several recommendations for improvement that EPA has only par-
tially responded to since we issued our report.

For example, to its credit EPA now includes the Office of Envi-
ronmental Justice as an ex officio member of its Regulatory Steer-
ing Committee, however, the Office is still not sufficiently involved
in working groups for individuals rules. We believe that more spe-
cific guidance, training, and manageable benchmarks are needed to
hold EPA officials accountable for achieving EdJ goals.

Our second study on the new toxic release inventory rule is al-
most complete and will result in a report later this month. TRI’s
an extremely important system as has been mentioned because it
is EPA’s mechanism for meeting the requirements of the Emer-
gency Preparedness and Communities Right-to-Know Act for facili-
ties to report and make public their use of toxic chemicals. There
are currently over 23,000 facilities across the country that report
valuable information annually on over 600 dangerous chemicals. In
developing the TRI rule we found that EPA did not follow its inter-
nal rule-making guidelines.

For example, the rule pretends to reduce industry’s reporting
burden by quadrupling the threshold from 500 to 2,000 pounds for
facilities to use the shorter, less-informative Form A for reporting
toxic chemical releases. However, EPA did not fully analyze the im-
pact of the loss of chemical information on TRI users like States,
communities, and first responders.

EPA’s internal stakeholders were in the process of analyzing sev-
eral other burden reduction options when OMB late in the process
suggested increasing the reporting threshold, an option that EPA
had earlier rejected. Pressure to quickly implement the rule left
EPA with insufficient time for a complete economic analysis.

For example, electronic reporting, which has been mentioned
today and which has shown to provide far more burden reduction
in this rule, was missing from the analysis. Notwithstanding the
lack of analysis, EPA published the proposed rule in the Federal
Register and received over 120,000 comments, including a dozen at-
torney generals from California, Connecticut, Illinois, Iowa, Mary-
land, Massachusetts, New Hampshire, New Jersey, New Mexico,
New York, Vermont, and Wisconsin opposing the rule because of its
impact on TRI information and environmental justice implications.
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Mr. Chairman, we are very concerned that to achieve burden re-
duction EPA is tinkering with what has historically been a highly-
successful program to control the use of toxic chemicals. EPA con-
tends that the rule will result in only a 1 percent loss of informa-
tion, however, this is an aggregate estimate based on total pounds
of chemicals nationwide and ignores the more important implica-
tions of the rule on individual communities.

In fact, we estimate that the rule has the potential to reduce in-
formation on toxic chemical releases from over 6,600 facilities.
Moreover, a disproportionately larger number of these facilities are
near minority and low-income communities.

Time permitting, Mr. Chairman, I would like to, I have a couple
of graphics. I think each of you, if you can’t see the monitors, has
a package, and it should be in front of them. To illustrate the im-
pact of the TRI rule on individual communities.

This uses Google Earth, which is a free software available to ev-
erybody and overlays EPA information on it. And what you are see-
ing in this first slide is the, indeed, the 23,000 TRI reporting facili-
ties, and I know you can’t count 23,000. Could you switch the slide?
There you go. You can see that there are 23,000 facilities, and you
can see the focus of where those are.

Now, this second slide shows you the 6,600 plus facilities that
are subject to information reduction under this new rule. There is
still quite a few facilities there. Now, you can use this. We are not
using this interactively. These are stagnant, but you can actually
use this to zoom in on any individual community, and we selected
Los Angeles, but you could do this with any other area.

So the next slide zooms in on which 6,600 of these facilities are
located in and around the Los Angeles area, and you can see there
is quite a few.

And then finally we wanted to connect the dots between TRI and
environmental justice by showing you the implications of these fa-
cilities in the Los Angeles area on low-income and minority com-
munities. The cylinders represent low income households within a
1-mile radius of the facility. The higher the cylinder, the poorer the
community, and the colors represent minority. Red colors represent
80 percent minority or greater. And, frankly, I think the graphic
speaks for itself.

In conclusion, Mr. Chairman, let me say that failing to dem-
onstrate any burden reduction, EPA now asserts that the TRI rule
will provide an incentive for facilities to reduce their toxic chemical
releases. It is difficult for us to understand how raising the thresh-
old for reporting would achieve that objective.

Mr. Chairman, that concludes a summary of my statement. I will
be happy to answer questions.

[The prepared statement of Mr. Stephenson follows:]
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ENVIRONMENTAL RIGHT-TO-KNOW

EPA’s Recent Rul Could R duce Availability of Toxic
Chemical Information Used to Assess Environmental
Justice

What GAO Found

EPA initially disagreed with GAO’s July 2005 environmental justice
recommendations, saying it was already paying appropriate attention to the
issue. GAO called on EPA to improve the way it addresses environmental
justice in its economic reviews and to better explain its rationale by providing
data to support the agency's decisions. A year later, EPA responded more
positively to the recommendations and committed to a number of actions.
However, based on information that EPA has subsequently provided, GAO
concluded in a July 2007 testimony that EPA’s actions to date were
incomplete and that measurable benchmarks were needed to hold agency
officials accountable for achieving environmental justice goals.

In developing the TRI rule, EPA did not follow key aspects of its internal
guidelines, including some related to environmental justice. EPA did not
follow guidelines to ensure that scientific, economic, and policy issues are
addressed at appropriate stages of rule development. For example, EPA
asserted that the rule would not have environmental justice impacts; however,
it did not support this assertion with adequate analysis. The omission is
significant becanse many TRI facilities that no longer have to submit Form R
reports are located in minority and low-income communities; and the
reduction in toxic chemical information could disproportionately affect them.

EPA’s TRI rule will reduce the amount of information about toxic chemical
releases without providing significant savings to facilities. A total of nearly
22,200 Form R reports from some 3,500 facilities are eligible to convert to
Form A under the rule. While EPA says the aggregate impact of these
conversions will be minimal, the effect on individual states and communities
may be significant, as illustrated below. Although making significantly less
information available to communities, GAO estimated that the rule would save
companies little—an average of less than $800 per facility.

impact of EPA's TRI Rule on Percent of Form Rs That Could Convert te Form A, by State

Percent of Form H reports that
could convertto Form &
{mumber of states)
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United States Government Accountability Office
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Mr. Chairman and Members of the Subcommittee:

I am pleased to be here today to discuss our work on two related issues.
The first issue is the Environmental Protection Agency’s (EPA)
consideration of environmental justice in the development of new rules.
Environmental justice generally refers to efforts to identify and address
the disproportionately high and adverse human health and environmental
impacts that air pollution and other environmental risks pose to specific
populations—usually minority and low-income communities. The second
issue is EPA’s Toxic Release Inventory (TRI) Burden Reduction rule,
which recently changed how much information some facilities are
required to report to the public about their use and release of certain toxic
chemicals. A key use of the TRI is for environmental justice purposes, and
EPA used that rule as an example of how the agency has improved
consideration of environmental justice issues in its rule development
process. Specifically, information about toxic chemical use, transport,
storage, and release captured in the TRI has been useful for determining
whether minority and low-income populations bear disproportionately
high and adverse human health or environmental effects of EPA programs,
policies, and activities. Hence, while a change to TRI reporting
requirements may not affect how much toxic waste is released to the
environment, it could affect how much information communities will
know about those toxic releases.

In 1994, President Clinton issued Executive Order 12838, which stated that
EPA and other federal agencies, to the greatest extent practicable and
permitted by law, shall make achieving environmental justice part of their
missions by identifying and addressing, as appropriate, the
disproportionately high and adverse human health or environmental
effects of their programs, policies, and activities on minority populations
and low-income populations in the United States. To implement the order,
EPA developed guidance for incorporating environmental justice into its
programs, such as the enforcement of the Clean Air Act, which is intended
in part, to control emissions that harm human health. A key to ensuring
that environmental justice is sufficiently accounted for in agency decisions
and operations is that it be considered at each point in the rule
development process—including the point when agency workgroups
typically consider regulatory options, perform economic analyses of
proposed rules’ costs, make proposed rules available for public comment,
and finalize them before implementation.

Congress passed the Emergency Planning and Community Right-to-Know
Act of 1986 (EPCRA) to help inform citizens about releases of toxic

Page 1 GAO-08-115T
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chemicals to the environment; to help governmental agencies, researchers,
and others conduct research and gather data; and to aid in the
development of appropriate regulations, guidelines, and standards. Section
313 of EPCRA generally requires certain facilities that manufacture,
process, or otherwise handle specified amounts of any of 581 individual
cheruicals and 30 additional chemical categories to annually report the
amount of those chemicals that they released to the environment,
including whether those chemicals were released to the air, soil, or water.
Facilities comply with TRI reporting requirements by submitting to EPA
and their respective state information for each TRIisted chemical that
they use in excess of certain thresholds using a Form R report. Since 1995,

. EPA has allowed certain facilities to submit information on a brief Form A
certification statement (Form A) in lieu of the detailed Form R report if
they release or manage no more than 500 pounds of a chemical that is not
persistent, bicaccumulative, and toxic (non-PBT) during the year. While
both Form R and Form A capture information about a facility’s identity,
such as mailing address and parent company, and information about a
chemical’s identity, such as its generic name, only Form R captures
detailed information about the chemical, such as quantity disposed or
released onsite to air, water, and land or injected underground, or
transferred for disposal or release off-site. Form R also provides
information about the facility’s efforts to reduce pollution at its source,
including the quantities of waste it manages both on- and off-site, and how
it manages waste, such as amounts recycled, burned for energy recovery,
or treated. We provide a detailed comparison of the TRI data on Form R
and Form A in Appendix L.

On December 22, 2006, EPA issued the TRI Burden Reduction rule, which
sought to reduce industry’s reporting burden by: (1) quadrupling the Form
A threshold from 500 to 2,000 pounds of releases for a non-PBT chemical,
and (2) allowing certain facilities to use Form A for non-dioxin, persistent
bioaccumulative toxic (PBT) chemicals, such as lead and mercury,
provided that they release none of the PBT chemical to the environment.
The rule went into effect for reporting calendar year 2006 releases, which
were due by July 1, 2007. Because EPA typically releases TRI data to the
public in the spring following the due date, the most currently available
data are for calendar year 2005; the 2006 data are expected in spring of
2008.

Page 2 GAO-08-115T
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The Congress is considering legislation to codify Executive Order 12898,
relating to environmental justice, to require the Administrator of the
Environmental Protection Agency (EPA) to fully implement the
recommendations that GAO made in 2005." Additional legislation has been
introduced that would, among other things, to effectively repeal EPA’s TRI
Burden Reduction Rule.’ Specifically, the bills would amend EPCRA to (1)
require the Administrator of EPA to establish the eligibility threshold for
use of Form A at not greater than 500 pounds for non-PBT chemicals, (2)
prohibit use of Form A for PBT chemicals,® and (3) repeal a provision of
EPCRA allowing the Administrator of EPA to modify the frequency of
toxic chemical release reporting.

My testimony this morning is based, in part, on a July 2007 update to our
2005 report on environmental justice, which recommended that EPA
devote more attention to environmental justice when developing clean air
rules.' Our 2005 report examined how EPA considered environmental
justice during the drafting of three air rules and concluded that the manner
in which EPA had incorporated environmental justice into its air
rulemaking process fell short of the goals set forth in Executive Order
12898. In that report, we recommended four actions to help EPA resolve
the problems we identified. Specifically, we called on:

1. EPA’s rulemaking workgroups to devote attention to environmental
Jjustice while drafting and finalizing clean air rules;

2. the EPA Administrator to enhance workgroups' ability to identify
potential environmental justice issues by (1) providing workgroup
members with guidance and training to help them identify potential
environmental justice problems and (2) involving environmental
Justice coordinators in the workgroups when appropriate;

!5, 642, HR. 1103. The bills would also codify recommendations that EPA’s Inspector
General made in a report on EPA’s environmental justice activities. EPA Office of Inspector
General, EPA Needs To Conduet Environmental Justice Reviews of Its Programs, Policies
And Activities, Report No. 2006-P-00034 (Washington, D.C.: September 18, 2006).

'S, 595, HL.R. 1055,

*The bills specifically prohibits the use of Form A with respect to any chemical identified
by the Administrator as a chemical of special concern under 40 C.F.R. § 372.28 (ora
successor regulation).

*GAO, Environmental Justice: EPA Should Devote More Attention to Environmental Justice
When Developing Clean Air Rules, GAO-05-288 (Washington, D.C.: July 22, 2005).

Page 3 GAO-08-115T
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3. the EPA Administrator improve assessments of potential
environmental justice impacts in economic reviews by identifying the
data and developing the modeling techniques needed to assess such
impacts; and

4. the EPA Administrator to direct cognizant officials to respond more
fully to public comments on environmental justice by, for example,
better explaining the rationale for EPA’s beliefs and by providing
supporting data.

My testimony also draws on our February 2007 testimony, in which we
discussed our then-ongoing work on EPA’s TRI program.” We expect to
publish the final results of our evaluation later this month. My statement
today provides: (1) EPA’s responses to the recommendations we made to
EPA to address the environmental justice problems we identified in 2005,
(2) our assessment of the extent to which EPA followed internal rule
development guidelines when developing its TRI Burden Reduction Rule,
including its implications for environmental justice, and (3) estimates of
the impact of the TRI Burden Reduction Rule on communities and
facilities.

In summary:

In commenting on the draft of our July 2005 environmental justice report,
EPA initially disagreed with our recomumendations, saying it was already
paying appropriate attention to environmental justice. A year later, in a
letter to the Comptroller General, EPA responded more positively to our
recommendations and committed to taking a number of actions to address
them. However, based on information that EPA has subsequently provided
regarding the recommendations we made in that report, we concluded in
our July 2007 testimony that EPA’s actions to date suggest the need for
measurable benchmarks to achieve environunental justice goals and to
hold agency officials accountable for making meaningful progress.®

As 1 discussed in our February 2007 testimony, we found that EPA did not
follow key aspects of its internal guidelines—including some related to

*GAQ, Environmental Information: EPA Actions Could Reduce the A vailability of
Environmental Information to the Public, GAO-07-464T (Washington, D.C.: February 5,
2007).

*GAO, Envil | Justice: ble Be ks Needed to Gauge EPA Progress in
Correcting Past Problems, GAO-07-1140T (Washington, D.C.: July 25, 2007).
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environmental justice—in developing the TRI Burden Reduction Rule. We
found that EPA’s deviations from its guidelines were due, in part, to
pressure from the Office of Management and Budget to significantly
reduce industry’s TRI reporting burden by the end of December 2006.
Throughout this process, senior EPA management has the authority to
depart from the guidelines. Nevertheless, we have identified several
significant differences between the guidelines and the process EPA
followed for this case, which was widely cxiticized by the public, including
attorneys general from 12 states. Specifically, EPA did not follow key steps
in its guidelines intended to ensure that scientific, economic, and policy
issues were adequately addressed at the appropriate stages of
development and to ensure cross-agency participation until the final action
is completed. For example, the draft rule and supporting analyses are to
be circulated for final agency review, a key step when EPA's internal and
regional offices should have discussed with senior management whether
they concurred with the rule. However, their input was limited at this stage
because the review package addressed the “no significant change” option
rather than the increased Form A threshold option that was subsequently
included in the proposed rule and ultimately finalized. With regard to
environmental justice, EPA asserted that the TRI rule would not have
environmental justice impacts; however, the agency did not explain a key
assumption it used in arriving at this conclusion. This is particularly
significant because, according to EPA data that we examined, facilities
that report to the TRI are more likely to be located near minority and low-
income communities. Therefore any reduction in the availability of TRI
data seers likely to disproportionately affect them.

EPA’s TRI Burden Reduction Rule will reduce the amount of information
about toxic chemical releases previously available to the public, EPA
asserted that the final rule would not result in the loss of critical
information and would significantly reduce industry’s reporting burden.
With regard to EPA’s assertion that critical information would not be lost,
the agency estimated that less than 1 percent of the total pounds of
chemical releases would no longer be reported to the TRI. However, we
found the impact on data available to many communities could be more
significant than EPA’s national totals indicate, particularly at the local
level. We estimated that a total of nearly 22,200 Form R reports are eligible
to convert to Form A under the revised TRI reporting thresholds, ranging
from 25 in Vermont to 2,196 in Texas. The number of chemicals for which
only Form A information may be reported under the TRI rule ranges from
3 chemicals in South Dakota to 60 chemicals in Georgia. Taken by facility,
some 3,500 facilities would no longer have to report any quantitative
information about their chemical use and rel to the TRI, ranging from
5 in Alaska to 302 in California. With regard to EPA’s assertion that the

Page 5 GAO-08-115T
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final rule will result in significant reduction in industry’s reporting burden,
EPA estimated that the rule would save $5.9 million at most, which we
calculated would amount to savings of less than $900 per facility.

EPA’s Response to
Our Environmental
Justice
Recommendations
Suggests a Need for
Clear Benchmarks to
Measure Progress

As we testified in July 2007, EPA's actions in response to our previous
recommendations suggest the need for measurable benchmarks—both to
serve as goals to strive for in achieving environmental justice in its
rulemaking process, and to hold cognizant officials accountable for
making meaningful progress. In commenting on our draft 2005 report, EPA
disagreed with the four recommendations we made, saying it was already
paying appropriate attention to environmental justice. A year later, in its
August 24, 2006 letter to the Comptrolier General, EPA responded more
positively to our recommendations and committed to taking a number of
actions to address these issues.” Specifically, EPA’s letter stated:

In response to our first recorumendation, calling upon EPA’s rulemaking
workgroups to devote attention to environmental justice while drafting
and finalizing clean air rules, EPA responded that, to ensure consideration
of environmental justice in the development of regulations, its Office of
Environmental Justice was made an ex officio member of the agency’s
Regulatory Steering Committee, the body that oversees regulatory policy
for EPA and the development of its rules. EPA also said that (1) the
agency’s Office of Policy, Economics and Innovation (responsible in part
for providing support and guidance to EPA’s program offices and regions
as they develop their regulations) had convened an agency-wide
workgroup to consider where environmental justice might be considered
in rulemakings and (2) it was developing “template language” to help rule
writers communicate findings regarding environmental justice in the
preamble of rules. In addition, EPA officials emphasized that its Tiering
Form—a key form completed by workgroup chairs to alert senior
managers to the potential issues related to compliance with statutes,
executive orders, and other matters—would be revised to include a
question on environmental justice.

In response to our second recommendation, calling on EPA to provide
workgroup members with guidance and training to help them identify
potential environmental justice problems and involve environmental

31 U.S.C. 720 requires the head of a federal agency to submit a written statement of the
actions taken on our recommendations 1o the Senate Committee on Homeland Security
and Governmental Affairs, the House Committee on Oversight and Government Reform,
and the House and Senate Committees on Appropriations within specified timeframes.
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Jjustice coordinators in the workgroups when appropriate, EPA said it was
creating a comprehensive curriculum to meet the needs of agency rule
writers. Specifically, EPA explained that its Office of Policy, Economics,
and Innovation was focusing on how best to train agency staff to consider
environmental justice during the regulation development process and that
its Office of Air and Radiation had already developed environmental
Justice training tailored to the specific needs of that office. Among other
training opportunities highlighted in the letter was a new on-line course
offered by its Office of Environmental Justice to address a broad range of
environmental justice issues. EPA also cited an initiative by the Office of
Air and Radiation’s Office of Air Quality Planning and Standards to use a
regulatory development checklist to ensure that potential environmental
Justice issues and concerns are considered and addressed at each stage of
the rulemaking process. In response to our call for greater involvement of
Environmental Justice coordinators in workgroup activities, EPA said that
as an ex officio member of the Regulatory Steering Committee, the Office
of Environmental Justice would keep the program office environmental
justice coordinators informed about new and ongoing rulemakings with
potential environmental justice implications via monthly conference calls
with the environmental justice coordinators.

In response to our third recommendation, calling on the EPA
Administrator to identify the data and develop the modeling techniques
needed to assess potential environmental justice impacts in economic
reviews, EPA responded that its Office of Air and Radiation was reviewing
information in its air models to assess which demographic data could be
analyzed to predict possible environmental justice effects. EPA also stated
it was considering additional guidance to address methodological issues
typically encountered when examining a proposed rule’s impacts on
subpopulations highlighted in the executive order. Specifically, EPA
discussed creating a handbook that would discuss important
methodological issues and suggest ways to properly screen and conduct
more thorough environmental justice analyses. Finally, it noted that the
Office of Air and Radiation was assessing models and tools to (1)
determine the data required to identify communities of concern, (2)
quantify environmental health, social and economic impacts on these
communities, and (3) determine whether these impacts are
disproportionately high and adverse,

In response to our fourth recommendation, calling on the EPA
Administrator to direct cognizant officials to respond more fully to public
comments on environmental justice by, for example, better explaining the
rationale for EPA’s beliefs and by providing supporting data, EPA said that
as a matter of policy, the agency includes a response to comments in the
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preamble of a final rule or in a separate “Response to Comments”
document in the public docket for its ruidlemakings. The agency noted,
however, that it will re-emphasize the need to respond to comments fully,
to include the rationale for its regulatory approach, and to better describe
its supporting data.

However, more recent information from agency officials indicates that
EPA’s handling of environmental justice issues continues to fall short of
our recommendations and the goals set forth in Executive Order 12898, In
July 2007, we met with EPA officials to obtain current information on
EPA’s environmental justice activities, focusing in particular on those
most relevant to our report’s recommendations. Specifically:

Regarding our first recommendation that workgroups consider
environmental justice while drafting and finalizing regulations, the Office
of Environmental Justice has not participated directly in any of the 103 air
rules that have been proposed or finalized since EPA’s August 2006 letter.
According to EPA officials, the Office of Environmental Justice did
participate in one workgroup of the Office of Solid Waste and Emergency
Response, and provided comments on the final agency review for the
Toxic Release Inventory Reporting Burden Reduction Rule. In addition,
EPA explained that the inclusion of environmental justice on its Tiering
Form has been delayed because it is only one of several issues being
considered for inclusion in the tiering process.

Regarding our second recommendation to improve training and include
Environmental Justice coordinators in workgroups when appropriate, our
latest information on EPA’s progress shows mixed results. On the one
hand, EPA continues to provide an environmental justice training course
that began in 2002, and has included environmental justice in recent
courses to help rule writers understand how environmental justice ties
into the rulemaking process. On the other hand, some training courses that
were planned have not yet been developed. Specifically, the Office of
Policy, Economics, and Innovation has not completed the planned
development of training on ways to consider environmental justice during
the regulation development process. In addition, officials from EPA’s
Office of Air and Radiation told us in July that they were unable to develop
environmental justice training—training EPA told us in 2006 that it had
already developed—due to staff turnover and other reasons. Regarding
our recommendation to involve the Environmental Justice coordinators in
rulemaking workgroups when appropriate, EPA officials told us that
active, hands-on participation by Environmental Justice coordinators in
rulemakings has yet to oceur.
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Regarding our third recommendation that EPA identify the data and
develop modeling techniques to assess potential environmental justice
impacts in economic reviews, EPA officials said that their data and models
have improved since our 2005 report, but that their level of sophistication
has not reached their goal for purposes of environmental justice
considerations. EPA officials said that to understand how development of
a rule might affect environmental justice for specific communities, further
improvements are needed in modeling, and more specific data are needed
about the socio-economic, health, and environmental composition of
communities. Only when they have achieved such modeling and data
improvements can they develop guidance on conducting an economic
analysis of environmental justice issues. According to EPA, among other
things, economists within the Office of Air and Radiation are continuing to
evaluate and enhance their models in a way that will further improve
consideration of environmental justice during rulemaking. For example,
EPA officials told us that a contractor would begin to analyze the
environmental justice implications of a yet-to-be-determined regulation to
control a specific air pollutant in July 2007. EPA expects that the study,
due in June 2008, will give the agency information about what socio-
economic groups experience the benefits of a particular air regulation, and
which ones bear the costs. EPA expects that the analysis will serve as a
prototype for analyses of other pollutants.

Regarding our fourth recommendation that the Administrator direct
cognizant officials to respond more fully to public commenis on
environmental justice, EPA officials cited one example of an air rule in
which the Office of Air and Radiation received comments from tribes and
other commenters who believed that the a proposed air quality standard
raised environmental justice concerns. According to the officials, the
agency discussed the comments in the preamble to the final rule and in the
associated response-to-comments document. Nonetheless, the officials
with whom we met said they were unaware of any memoranda or revised
guidance that would encourage more global, EPA-wide progress on this
important issue.

As we testified in July 2007, EPA’s actions to date were sufficiently
incomplete that measurable benchmarks are needed to achieve
environmental justice goals and hold agency officials accountable for
making meaningful progress on environmental justice issues.
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EPA’s TRI Rulemaking
Deviated From Key
Internal Guidelines,
Including Some
Related to
Environmental Justice

As I discussed in our February 2007 testimony, EPA deviated from key
internal guidelines in developing the TRI Burden Reduction Rule. EPA’s
Action Development Process provides a sequence of steps designed to
ensure that scientific, econormic, and policy issues are adequately
addressed at the appropriate stages of rule development and to ensure
cross-agency participation until the final rule is completed. Some of those
steps relate to environmental justice issues. We found that EPA’s
deviations were caused, in part, by pressure from the Office of
Management and Budget to reduce industry’s TRI reporting burden by the
end of December 2006. Throughout this process, senior EPA management
has the authority to depart from the guidelines. Nevertheless, we identified
several significant differences between the guidelines and the process that
EPA followed in developing the TRI rule. Specifically:

EPA did not follow a key element of its guidelines that is intended to
identify and selection the options that best achieve the goal of the
rulemaking. Specifically, an internal workgroup was charged with
identifying and assessing options to reduce TRI reporting burden on
industry and providing EPA management with a set of options from which
management makes the final selection. However, in this case EPA
management selected an altogether different option than the ones
identified and assessed by the TRI workgroup. The TRI workgroup
identified three options from a larger list of possible options that had been
identified through a public stakeholder process, and the workgroup had
scoped out these options’ costs, benefits, and feasibility. The first two
options allowed facilities to use Form A in lieu of Form R for PBT
chemicals, provided the facility had no releases to the environment.? The
third option would have created a new form, in lieu of Form R, for
facilities to report “no significant change” if their releases changed litile
from the previous year. Under this element of EPA’s guidelines, senior
management then selects the option(s) that best achieve the rule’s goals.
However, based on our review of documents from the June 2005 options
selection briefing for the Administrator and subsequent interviews with
senior EPA officials, EPA deviated from this process, Specifically, it
appears that the Office of Management and Budget (OMB) suggested an
alternate option—increasing the Form A eligibility for non-PBT chemicals
from 500 to 5,000 pounds—as a way of providing what OMB considered

BSpecifically, the workgroup considered and analyzed options to facilities to (1) report PBT
chemicals using Form A if they have zero releases and zero total other waste management
activities or (2) report PBT chemicals using Form A if they have zero releases and no more
than 500 pounds of other waste management activities.
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significant burden reduction. Yet the TRI workgroup had previously
dropped this option from further consideration because of its impact on
the TRI. In addition to reviving this burden reduction option, the
Administrator directed EPA staff to expedite the rule development process
after the briefing in order to meet a commitment to OMB to reduce the TRI
reporting burden by the end of December 2006.

Second, we found problems with the extent to which the agency sought
input from internal stakeholders. EPA’s rule development guidelines are
designed to ensure cross-agency participation until the rule is completed.
For example, a key step in the guidelines provides for the draft rule and
supporting analyses to be circulated for final agency review, when EPA’s
internal and regional offices should have discussed with senior
management whether they concurred with the rule. As provided for in its
guidelines, EPA conducted a final agency review for the rule in July 2005.
However, the draft rule and accompanying econoraic analysis that was
circulated for review did not discuss or evaluate the impact of raising the
Form A non-PBT threshold above 500 pounds because the economic
analysis for this option was not yet completed. In fact, such an analysis
was not completed until after EPA sent the proposed rule to OMB for
review, Because the final agency review package addressed to the “no
significant change” option rather than the increased Form A threshold
option, the EPA Administrator and the EPA Assistant Administrator for
Environmental Information likely received limited input from internal
stakeholders about the option to increase the Form A non-PBT threshold
prior to sending the proposed rule to OMB for official review. Indeed, a
measure of how rushed the process became is that the economic analysis
for the proposed rule was completed just days before the proposal was
signed by the Administrator on September 21, 2005 for publication in the
Federal Register®

Third, our review of EPA’s rule development process found that the
agency did not conduct an environmental justice analysis to substantiate
its assertion that the TRI rule would not have environmental justice
impacts. In its proposed rule, EPA stated that it had “no indication that
either option {changing reporting requirements for non-PBT and PBT
chemicals] will disproportionately impact minority or low-income

%70 Fed. Reg. 57822 (October 4, 2005).
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communities.” EPA concluded that it “believes that the data provided
under this proposed rule will continue to provide valuable information
that fulfills the purposes of the TRI program...” and that “the principal
consequence of finalizing today’s action would be to reduce the level of
detail available [to the public] on some toxic chemical releases or
management.” However, the reason EPA said it had no indication about
environmental justice impacts is because the agency did not complete an
environmental justice assessment before it published the rule for comment
in the Federal Register. Furthermore, we found that the statement
concerning disproportionate impacts in the proposed rule was not written
by EPA,; rather, it was added by the Office of Management and Budget
during its official review of the rule.”

After publication of the TRI rule in the Federal Register, EPA received
over 100,000 comments during the rule’s public comment period. Most
commenters opposed EPA’s rule because of its impact on the TRI, and
some commenters, including the attorneys general of California,
Connecticut, Illinois, lowa, Maryland, Massachusetts, New Hampshire,
New Jersey, New Mexico, New York, Vermont, and Wisconsin, questioned
whether EPA had evaluated environmental justice issues. In addition,
three members of the House Cormittee on Government Reform wrote to
EPA Administrator Stephen Johnson in December 2005 asking that he
substantiate EPA’s conclusion that the TRI rule would not
disproportionately impact minority and low-income communities.

In March 2006, EPA provided Congress with an environmental justice
analysis showing that it had evaluated affected areas by zip codes and by
proximity to facilities reporting to TRI. Table 1 sumnmarizes the results of
that analysis, which found that communities within 1 mile of facilities that
reported to the TRI were about 42 percent minority, on average, compared
to about 32 percent for the country as a whole. In addition those same
communities are about 17 percent below the poverty level, compared to

YEPA proposed two options allowing a reporting facility to use the brief Form A for (1) a
non-PBT chemical, so long as the annual report amount was not greater than 5,000 pounds,
and (2) for PBT chemicals when there are no releases and the annual reportable amount is
no more than 500 pounds. 70 Fed. Reg. 57822 (October 2, 2005). The annual reportable
amount is the combined total quantity released at the facility, treated at the facility,
recavered at the facility as a result of recycle operations, combusted for the purpose of
energy recovery at the facility, and amounts transferred from the facility to off-site
locations for the purpose of recycling, energy recovery, treatment, and/or disposal.

HSee docket EPA-HQ-TRI-2005-0073-0027, Toxics Release Inventory Burden Reduction
Proposed Rule (Federal Register Notice Comparison Document).
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about 13 percent for the country as a whole. (Compare table 1, columns A
and B.)

Tabl 1: Minority and Poverty Demographics of the U.S. Population Compared to Ci ities within 1-mile of a Facility that
Filed at L ast One TRI Form R Report for 2003
(Percent)
Column A Column B Column C Column D
Within 1-mile of facilities ~ Within 1-mil of facilities
Within 1-mile of all  that filed a Form R for but that filed a Form R but
facilities thatfileda  could have used Form A could have used FormA
U.S. population FormR under proposed rule under final rule
Minority 31.8 41.8 435 438
Below U.S. poverty level 12.9 16.5 170 17.0

Source GAO summary of EPA analysis

EPA concluded that the results showed little variance in minority or
poverty concentration near facilities currently reporting to the TRI
compared to facilities that would be affected by the rule. (Compare table
1, columns B and C.) EPA argued that “while there is a higher proportion
of minority and low-income communities in close proximity to some TRI
facilities than in the population generally, the rule does not appear to have
a disproportionate impact on these communities, since facilities in these
communities are no more likely than elsewhere to become eligible to use
Form A as a result of the rule.” However, EPA’s analysis indicates that TRI
facilities are in communities that are one-third more minority and one-
quarter more low-income, on average, than the U.S, population as a whole.
Therefore, in comparison to the country at large, those populations would
likely be disproportionately affected by an across-the-board reduction in
TRI information. (Compare table 1, columns A and C.).” Thus, EPA
assumed that although minority and low-income communities
disproportionately benefit from TRI information, this fact was irrelevant to
its environumental justice analysis. However, the agency did not explain or
provide support for this assumption.

“EPA also argued that while the TRI program “provides important information that may
indirectly lead to improved health and envi 1 ditions on the ¢ ity level, it
is not an emissions release control regulation that could directly affect health and
environmental outcomes in a community.” 71 Fed. Reg. 76944 (emphasis added). This
statement overlooks EPA’s own repeated assertions that the TRI program has resulted in

t ial reductions in cherical E.g., 2001 Toxic Release Inventory Public Data
Release Report at 1-1 (2003); 1996 Toxic Release Inventory Publie Data Release Reportat 1
(1998).
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1 would like to illustrate the impact of EPA’s rule on the TRI using a new
tool that can help the public better understand environmental issues in
their communities. Google Earth is a free geographic mapping tool that
overlays various content, including TRI data from EPA, onto satellite
photos and maps. Using this tool, the public can combine EPA’s TRI and
various demographic data to view the environmental justice impacts of
EPA’s TRI rule. As an example, Figure 1 shows a satellite image of
southern California, including Los Angeles County and part of Orange
County. The small dots indicate TRI facilities eligible for burden reduction
under the TRI rule (i.e., eligible for reduced reporting on Form A). On top
of every facility is a cylinder that indicates the demographic details of the
people living within 1 mile of the facilities. Specifically, the cylinders’ color
shows the percent of that population that is minority (e.g., red cylinders
indicate a community that is 80% or more minority). The cylinders’ height
shows the percent of that population living below the poverty level (e.g.,
taller cylinders indicate poorer communities). As the height and color of
the cylinders shows, the communities in southern California near TRI-
reporting facilities that are eligible for reduced reporting under EPA’s rule,
are disproportionately minority and low-income.
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30—
Figur 1: Minority- and Poverty-levels of Communities Within One Mile of Facilities in Southern California That Ar  Eligibl for
Burden R duction
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reduction
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Source: Google Earth based on EPA and Census Bureau data.

As I'mentioned earlier in my testimony, EPA’s latest response to our
environmental justice recommendations used TRI as an example of how
the agency has improved its handling of environmental justice in the rule
development process. However, our analysis shows that EPA did not
complete an environmental justice assessment before concluding that the
proposed TRI rule did not disproportionately affect minority and low-
income populations. Even after EPA completed its analysis—in response
to pressure from Members of Congress and the public—the agency
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concluded that the rule had no environmental justice implications despite
the fact that TRI facilities are, on average, more likely to be minority and
low-income than the U.S. as a whole; therefore, in comparison to the
population at large, those populations would likely be disproportionately
affected by an across-the-board reduction in TRI information.

EPA Actions Reduce
the Amount of
Information About
Toxic Chemical
Releases Previously
Available to the Public

EPA asserted that its TRI Burden Reduction Rule will result in significant
burden reduction without losing critical information, but our analyses
show otherwise. We found that the rule, which went into effect for the
reports that were due by July 1st of this year, reduces the quantity and
detail of information currently available to many conununities about toxic
chemicals used, transported, or released in their environment.” For each
facility that chooses to file a Form A instead of Form R, the public will no
longer have available quantitative information about a facility’s releases
and waste management practices for a specific chemical that the facility
manufactured, processed, or otherwise used. Appendix I shows the data
that is contained on Form R compared to Form A. It is not possible to
precisely quantify how much information will no longer be reported to the
TRI on the detailed Form R because not all eligible facilities will take
advantage of rule allowing them to submit the brief Form A. But using the
most recent available data for calendar year 2005, it is possible to estimate
what currently-reported information no longer has to be reported under
EPA’s revised TRI reporting requirements.

Our analysis shows that EPA’s TRI rule could, by increasing the number of
facilities that may use Form A, significantly reduce the amount of
information currently available to many communities about toxic
chemicals used, transported, or released into their environment. EPA
estimated that the impact of its change to TRI would be minimal;
amounting to less than 1 percent of total pounds of chemicals released
nationally that no longer would have to be reported to the TRI. However,
we found that the impact on individual communities is likely to be more
significant than these national aggregate totals indicate. Specifically, EPA
estimated that the Form R reports that could convert to Form A account
for 5.7 million pounds of releases not being reported to the TRI (only 0.14%
of all TRI release pounds) and an additional 10.5 million pounds of waste
management activities (0.06% of total waste management pounds).
However, to understand the potential impact of EPA’s changes to TRI

BGAO-0T-404T.
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reporting requirements more locally, we used 2005 TRI data to estimate
the number of detailed Form R reports that would no longer have to be
subritted in each state and found that nearly 22,200 Form R reports (28
percent) could convert to Form A under EPA’s new Form A thresholds.™
The number of possible conversions ranges by state from 25 in Vermont
(27.2 percent of all Form Rs formerly filed in the state) to 2,196 Form Rs in
Texas (30.6 percent of Form Rs formerly filed in the state). As figure 2
shows, Alaska, California, Connecticut, Georgia, Hawaii, Illinois,
Maryland, Massachusetts, New Jersey, New York, North Carolina, Rhode
Island, and Texas could lose at least 30 percent of Form R reports.

We provide our estimates of these impacts, by state, in Appendix IL
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Figur 2: Estimate of Impact Allowed by EPA’s Changes on Number of Form Rs, by State

Percent of Form R reports that could convert 1o Form A {number of states)
230 {13}
2510 30 {26)
20025 ()
<20 {5}

Sources: GAO based on 2005 EPA TRI data and Map Info (map).

Another way to characterize the irapact of the TRI burden reduction rule is
to examine what currently-available public data may no longer be reported
about specific chemicals at the state level. The number of chemicals for
which only Form A information may be reported under the TRI rule ranges
from 3 chemicals in South Dakota to 60 chemicals in Georgia. That means
that the specific quantitative information currently reported about those
chemicals may no longer appear in the TRI database. Figure 3 shows that
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thirteen states—Delaware, Georgia, Hawaii, lowa, Maryland,
Massachusetts, Missouri, North Carolina, Oklahoma, Tennessee, Vermont,
West Virginia, and Wisconsin—could no longer have quantitative
information about at least 20 percent of TRI-reported chemicals in the
state.

Figure 3: Estimate of Percent of Chemicals For Which Facilities Could Report on Form A, by State

Percent of chemicals that could convert to Form A (numbar of states}
. L
151020 (21)
10io 18 (12)
<10 {5}

Sources: GAQ based on 2005 EPA TRI data and Map Info {map).
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The impact of the loss of information from these Form R reports can also
be understood in terms of the number of facilities that could be affected.
We estimated that 6,620 facilities nationwide could chose to convert at
least one Form R to a Form A, and about 54 percent of those would be
eligible to convert all their Form Rs to Form A. That means that
approximately 3,565 facilities would not have to report any quantitative
information about their chemical releases and other waste management
practices to the TRI, according to our estimates. The number of facilities
ranges from 5 in Alaska to 302 in California. For example, in 2005, the
ATSC Marine Terminal, bulk petroleum storage facility in Los Angeles
County, California, reported releases of 13 different chemicals——including
highly toxic benzene, toluene, and xylene—to the air. Although the
facility’s releases totaled about 5,000 pounds, it released less than 2,000
pounds of each chemical, and therefore would no longer have to file Form
Rs for them, As figure 4 shows, more than 10 percent of facilities in each
state except Idaho would no longer have to report any quantitative
information to the TRI. The most affected states are Colorado,
Connecticut, the District of Columbia, Hawaii, Massachusetts, and Rhode
Island, where more than 20 percent of facilities could choose to not
disclose the details of their chemical releases and other waste
management practices by submitting a Form A in lieu of a Form R.
Furthermore, our analysis found that citizens living in 75 counties in the
United States—including 11 in Texas, 10 in Virginia, and 6 in Georgia—
could have no quantitative TRI information about local toxic pollution.
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Figure 4: Estimate of Percent of Facilities That Could Convert All Form Rs to Form A, by State

R

Percent of facilities that could convert all reports to Form A
{number of stales)

| B ®

{ 151020 (16)
101015 (28)

n <10 ™)

Sources: GAO based on 2005 EPA TRI data and Map Info (map).

With regard to EPA’s assertion that the TRI rule will result in significant
reduction in industry’s reporting burden—the primary rationale for the
rule—the agency estimated that the rule would save, at most, $5.9 million.
(See table 2.) According to our calculations, these costs savings amount to
only 4 percent of the $147.8 million total annual cost to industry of TRI
reporting. Also, as we testified in February 2007, EPA’s estimate likely
overestimates the total cost savings (i.e., burden reduction) that will be
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realized by reporting facilities because not all eligible facilities will choose
to file a Form A in lieu of Form R.

Table 2: EPA Esti of Annual from Changes to TRI Reporting Requirements
Newly Cost
eligible Eligible Burden Annual burden savings Annual cost

Option Form Rs facilities (hours per torm) savings (hours) per form savings

New PBT

chemical

eligibility 2,360 1,796 15.5 36,480 $748 $1,764,969

increased

eligibitity for non-

PBT chemicals 8,501 5,317 a1 86,924 438 4,160,239

Total 11,861 6,670 123,404 $5,925,208
Source EPA based on reporing year 2004 TR data.

C oncluding Environmental justice and the TRI are related and mutually dependent.

R Our assessment shows that EPA did not fully consider important impacts

Observations of its TRI rule, including environmental justice impacts on communities,
when evaluating the rule’s costs and benefits. That is, EPA’s recent
changes to TRI reporting requirements will reduce the amount and
specificity of toxic chemical information that facilities have to report to
the TRI and that will, in turn, impact communities’ ability to assess
environmental justice and other issues. It is unlikely that the TRI rule
provides, as EPA asserts, significant reduction in industry’s reporting
burden without losing critical environmental information.
Mr. Chairman, this concludes my prepared statement. ] would be happy to
respond to any questions that you or members of the Subcommittee may
have at this time.

Contact and Staff ConFact points for our Offices of Congress%onal Relations and Public
Affairs may be found on the last page of this statement. For further
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Appendix I: Comparison of Information
Collected on the TRI Form R and Form A
Certification Statement

Facilities must submit a detailed Form R report for each designated
chemical that they use in excess of certain thresholds, or certify that they
are not subject to the reporting requirement by submitting a brief Form A
certification statement, Form A captures general information about the
facility, such as address, parent company, industry type, and basic
information about the chemical or chemicals it released. Form R includes
the same inforraation, but also requires facilities to provide details about
the quantity of the chemical they disposed or released onsite to the air,
water, land, and injected underground, or transferred for disposal or
release off-site. Table 3 provides details about the specific information the
facilities provide on the Form R and Form A.

Tabt 3: Information Collected on the TRI Form R and Form A Centification Statement

FormR Form A

Facility Identification Information Facility identification information

» TRI Facility iD Number « TRI Facility (D Number

» Reporting year « Reporting year

» Trade secret information (if clalming that toxic chemical is trade « Trade secret information {if claiming that toxic chemical is trade
secret) sacret)

. Cf?n?ﬁ:;ation by facility owner/operator or senjor management C;n_iﬁ;:alion by facility owner/foperator or senjor management
official official

.

Facility name, mailing address Facility name, maifing address

Whether form is for entire facility, part of facility, federal faclity, » Whether form is for entire faciiity, part of facility, federal facility,
or contractor at federal facility or contractor at federal facifity

Technical contact name, telephone number, Email address Technical contact name, telephone number, Email address
Public contact name, telephone number

North American Industry Classification System (NAICS) codes  * North Ametican Industry Classification System (NAICS) codes
Dun & Bradstreet number Dun & Bradstreet number

Parent company information (name, Dun & Bradstreet number) * Parent company information {name, Dun & Bradstreet number)

PP
. .

.
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Ch mical Specific Information Chemical Specific
Chemical Abstracts Service (CAS) registry number « Chemical Abstracts Service {CAS) registry number
EPCRA Section 313 chemical or chemical category name « EPCRA Section 313 chemical or chemical category name
Generic name « Generic name
Distribution of each member of the dioxin or dioxin-like
compound category
Generic name provided by supplier if chemical is component of
a mixture
Activities and uses of the chemical at facility, whether chemical
is;
» produced or imported for on-site use/processing, for
sale/distribution, as a byproduct, or as an impurity

« processed as a reactant, a formation component, article
component, repackaging, or as an impurity

» otherwise used as a chemical processing aid, manufacturing
aid, or as an anciflary or other use

Maximum amount onsite at any time during the year

.

.

.

On-site Chemical Release Data On-site Chemical Release Data
Quantities released on-site to: Not reported on Form A
« air as fugitive or non-point emissions

air as stack or point emissions

surface water as discharges to receiving streams or water

bodies {including names of streams or water bodies)

underground injection

fand, including RCRA Subtitle C landfills, other landfills, land

treatment/application farming, RCRA Subtitle C surface

impoundments, other surface impoundments, other land

disposal

Basis for estimates of releases (i.e., monitoring data or

measurements, mass balance calculations, emissions factors,

other approaches)

Quantity released as a result of remedial actions, catastrophic

events, or one-time events not associated with production

.

processes
On-site C ical Waste M t Data On-site C ical Waste M: Data
» Quantities managed on-site through: Not reported on Form A

» recycling

+ energy recovery
« treatment

Recycling processes (e.g., metal recovery by smelting, solvent
recovery by distiflation)

Energy recovery methods (e.g., kiln, furnace, boiler)

Waste treatment methods (e.g., scrubber, electrostatic
precipitator) for each waste stream {e.g., gaseous, agueous,
fiquid non-aqueous, solids)

On-site waste treatment efficiency
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Oft-site Transfers for Release or Other Waste Management Oftf-site Transfers for Release or Other Waste Managem nt
Quantities transferred to any Publicly Owned Treatment Works  Not reported on Form A

(POTW)

« POTW name(s), address{es)

Quantities transferred to other location for disposal or other

release

» underground injection

+ other land release

Quantities transferred to other location for waste management

« treatment

« recycling

«+ energy recovery

Quantity transferred off-site for release, treatment, recycling, or

energy recovery that resulted from remedial actions,

catastrophic events, or one-time events not associated with

production processes

Off-site location(s) name and address

Basis for est for amounts |
Whether receiving location(s} is/are under control of reporting
facility/parent company
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Appendix II: GAO Estimates of the Possible
Impact of Reporting Changes on TRI Data

We analyzed 2005 TRI data provided by EPA to estimate the number of
Form Rs that could convert to Form A in each state and determined the
possible impacts that this could have on data about specific chemicals and
facilities. EPA released the 2005 data in March 2007; 2006 data is expected
in spring of 2008. Table 4 provides our estimates of the total number of
Form Rs eligible to convert to Form A, including the percent of total Form
Rs submitted by facilities in each state. The table also provides our
estimates of the number of unique chemicals for which no quantitative
information would have to be reported in each state, including the percent
of total chemicals reported in each state. The last two columns provide
our estimates for the number of facilities that would longer have to
provide quantitative information about their chemical releases and waste
management practices, including the percent of total facilities reporting in
each state.

Tabt 4: Estimated Impact of TRI Reporting Changes on Number of Form Rs, Chemicals, and Facilities, by State

Form Rs Chemicals Facilities
State Number Percent of total Number Percent of total Number Perc ntof fotal
AK 59 36.6 8 170 5 16.6
AL 456 22.0 34 17.1 69 128
AR 247 17.7 18 5.8 39 1.0
AZ 221 277 12 108 50 150
CA 1,533 375 36 18.2 302 19.9
[ee) 162 258 11 1.1 51 21.8
CT 209 335 16 15.4 73 20.6
DC 4 28.6 2 18.2 2 28.6
DE 80 27.7 24 23.3 10 14.1
FL 479 27.4 19 13.2 118 17.2
GA 678 308 60 29.1 132 16.7
Hi 67 37.9 12 26.1 9 23.1
IA 371 217 34 222 46 10.6
D 41 14.4 8 10.4 8 7.3
L 1,185 30.0 37 16.4 171 14.3
IN 800 25.6 29 14.6 143 144
K8 291 283 23 16.0 41 14,0
KY 490 257 28 15.3 63 134
LA 665 25.6 34 13.4 46 12.4
MA 574 38.0 23 204 119 20.1
MD 221 32.6 24 22.6 34 16.6

Page 1 GAO-08-115T
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FormRs Chemicals Facilities

Stat Number Percent of total Number Percent of total Number P rc ntoftotal
ME 105 261 8 11.3 14 13.7
M 965 28.7 36 18.0 145 16.1
MN 263 21.0 20 15.4 55 1.5
MO 498 27.3 43 217 80 14.2
M3 265 25.0 28 187 37 11.8
MT 61 21.8 10 135 7 182
NC 708 30.1 43 249 148 17.8
ND 29 13.8 7 11.5 [ 125
NE 116 203 L3 7.9 24 12.9
NH 98 29.1 13 17.3 23 16.1
NJ 582 35.1 34 18.0 101 19.3
NM 96 20.2 k) 16.3 15 1.2
NV 96 212 14 18.9 19 14.3
NY 663 31.8 33 19.1 122 172
OH 1,567 28.5 38 1286 218 138
OK 273 281 30 233 50 15.2
OR 236 28.6 16 15.5 47 155
PA 1,263 299 30 18.2 192 14.9
Ri 112 38.3 12 17.4 30 23.4
sC 596 29.0 36 17.6 78 15.0
sD 44 19.6 3 58 10 105
™ 569 27.6 40 20.9 105 16.2
X 2,196 30.6 29 9.3 210 14.1
Ut 146 19.9 1" 9.9 25 126
VA 401 252 23 14.8 70 143
vT 25 272 9 237 8 14.6
WA 276 264 22 19.8 43 125
wi 692 25.4 31 212 113 126
wv 222 22.8 40 241 35 17.4
wY 60 238 9 14.5 5 10.9
Total 22,193 3,565

Source. GAO analysis of £PA TR data
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Mr. WynNN. Thank you very much for your testimony. I would
like to thank all of the witnesses.

At this time the Chair would like to raise a few questions.

Mr. Nakayama, about how many rulemakings does EPA engage
in?

Mr. NAKAYAMA. I don’t have the exact number. I am sure it is
hundreds.

Mr. WynN. What percentage would you say the Office of Environ-
mental Justice substantially participated in?

Mr. NAKAYAMA. I would say a very small fraction.

Mr. WYNN. OK. Thank you. Is it true that some programs of the
EPA have not incorporated environmental justice in their core
functions?

Mr. NAKAYAMA. I know we are working on getting all parts of
EPA to integrate EdJ into their functions, and this fiscal year 2008,
strategic plan is moving forward.

Mr. WYNN. So that is somewhat of a left-handed way of saying
that, yes, in the last 13 years there are some that have not.

Mr. NAKAYAMA. I don’t personally know one way or the other.

Mr. WYNN. OK. That is fine. In the 13 years since the Executive
order was issued, has EPA ever done a comprehensive review to
determine whether this program or policies have a disproportion-
ately high impact on minority communities, minority or low-income
communities?

Mr. NAKAYAMA. We are engaged in that process now to conduct
these EdJ reviews as a result of both the IG report

Mr. WYNN. I guess that is also another way of saying, no, you
haven’t in the past.

Ms. O’Neill, now, you said your basic rationale is if they mini-
mize the releases, you want to allow them to use the short form.
Is that basically your position?

Ms. O’NEILL. There is incentive to use the short form if they min-
imize or eliminate releases.

Mr. WYNN. OK. Now, it seems to me that the environmental
community States and everyone else really would like to minimize
releases as well, is it your position that you disagree with the 23
States and the 30 public health organizations and the 40 labor or-
ganizations and the 200 environmental organizations that have ba-
sically said they want this data notwithstanding the incentivizing
that has taken place?

Ms. O'NEILL. I think that the States would agree that the first
priority would be to eliminate or reduce waste as a priority.

Mr. WyYNN. But the States said that they didn’t want this rule.
Twenty-three States at least said they didn’t want it.

Ms. O’NEILL. Some of the comments to the rule based on what
I have seen are not entirely or the understanding of what we are
doing. The reality of it is that each community is still getting infor-
mation on the chemicals that are there.

Mr. WYNN. Well, isn’t it true that there would be 22,000, more
than 22,000 less long-form reports with detailed information? Isn’t
that true?

Ms. O'NEILL. That is not true for this particular December 26
rule. As a result of that. Actually, there were 11,000 that were al-
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ready eligible under the previous rule. So it is an additional 11,000.
In total you are correct.

Mr. WYNN. In total it is 22,0007

Ms. O’'NEILL. Right. I just wanted to clarify that.

Mr. WYNN. OK. Now, you are saying, well, they are not going to
release these toxic materials, and so you think that is a justifica-
tion for not providing the data. But isn’t it true that even if they
don’t release the toxic material, that the material will still be in
the facility?

Ms. O’NEILL. It depends on whether it is PBT or non-PBT, but
some will. Absolutely. Up to 500 pounds of PBTs.

Mr. WYNN. So it would impact the employees in the facility even
if the material were not released. Isn’t that true?

Ms. O’NEILL. The facility employees should know where the in-
formation is and where the chemicals are.

Mr. WynNN. Well, they wouldn’t be able to get the information be-
cause reports are not submitted. The detailed reports are not sub-
mitted. Now, what about first responders and others outside of the
facility? Even if there is no release, again, the toxic material is still
inside. Isn’t that true?

Ms. O’NEILL. That is exactly right, and that is why EPCRA sets
up different sections of the rule so that it can address emergency
responses different than TRI.

Mr. WYNN. But the responders still need to be aware of that in-
formation.

Let me turn to Mr. Sullivan. You are talking about paperwork,
but isn’t it true that all these are electronically-filed reports?

Mr. SULLIVAN. I don’t know that the percentage that are filed
elei;:tronically or the number that are filed in paper. I would
ask——

Mr. WyYNN. But they could be filed electronically.

Mr. SULLIVAN. The actual program that receives the reports
could respond.

Mr. WYNN. Now, you cited at one point $1 trillion is the burden,
but isn’t it true that the burden on an individual small business
would only be about $900 a year?

Mr. SULLIVAN. You will hear from the next testimony that one
example of a saving is 2 days worth of paperwork for this rule, and
there are other estimates.

Mr. WYNN. Well, but it comes to an average of $900.

Mr. SULLIVAN. EPA’s estimate is $900. That is correct.

Mr. WynN. OK. Well, we will work with that. One final question.

Now, you talked about small businesses and the implications of
these are very small, but isn’t it true that the definition of small
business includes businesses up to 500 employees?

Mr. SULLIVAN. SBA’s definition of small employers includes busi-
nesses up to 500. That is correct.

Mr. WYNN. So these aren’t exactly Ma and Pa operations that are
filing these reports.

Mr. SULLIVAN. Mr. Chairman, Mom and Pop operations from all
over the country have appealed to my office for over 10 years to get
this type of reform.

Mr. WYNN. But employees, businesses under 10 employees aren’t
included.
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Mr. SULLIVAN. The 10 employee threshold in the law was done
on a risk analysis, and if you extend that same risk analysis, it
leads to the reforms finalized in December 2006.

Mr. WYNN. But Ma and Pa really aren’t included.

My time is up. I recognize my distinguished ranking member for
questions at this time.

Mr. SHIMKUS. Thank you, Mr. Chairman. The frustrating thing
with me in this is we keep using the word “release” and we don’t
define it, and I know the chairman tried to identify. It would help
us, it would help the minority if in the movement of this bill that
we just properly label.

So we could say toxic use chemical reporting, use inside a facil-
ity, we could say chemical reporting inside a facility, we could say
possible toxic release inventory, what is possible to be released. We
could say, here is a good acronym, TUMRI, toxic use manage and
release inventory. So it identifies as not—every person on the panel
kept using the word, release, and what it tells the public is that
we are releasing all this stuff. All this stuff is in the atmosphere.
All this stuff for environmental justice is killing the people in the
minority communities when that is not true. This is a redefinition
of the word, release, in 1986, by Senator Lautenberg. It is not Web-
ster’s definition of what a release is.

I am a simple infantrymen, southern Illinoian, rural person, and
I think just to help address this debate we need to just properly
define it, and that is my appeal to the people who really want to
address this, to say if we want industry to report every chemical
process in a facility and maybe they just recycle it, where there is,
it is just in a cycle of manufacturing, then let us let them do that.
Let us don’t scare the world to say that all these things that are
on this list are toxic releases, because they are not.

And so every testimony that is using the word, release, based
upon the Lautenberg language is really deceptive in this testimony
because 99.9 percent of all Americans would not agree with that
definition, nor would Webster’s definition.

So I would hope that it is a simple change. It would be in compli-
ance with moving forward, but it is very, very frustrating.

Mr.?Sullivan, how does this EPA reform, not hurt local commu-
nities?

Mr. SULLIVAN. Congressman Shimkus, when we appealed to EPA
to reform the rule, we wanted to make sure that the same type of
risk analysis that led to EPA Administrator Carol Browner’s adop-
tion of the short form transcended into this new paperwork burden
reduction reform announced in December 2006. And when EPA did
the analysis of moving information from Form R to Form A, and
this was mentioned by GAO, they maintained 99 percent of the in-
formation. That is the same percentage requirement that Carol
Browner used to adopt the short form.

So when you look at specific communities and you say, well, is
it the same environmental protections from Carol Browner con-
veyed to this new rule, the answer is yes.

Mr. SHIMKUS. And we all love our first responders, and we want
to make sure that they are protected and knowledgeable. How do
you respond to the criticisms that this TRI reform hurts emergency
responders?
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Mr. SuLLIVAN. Well, first of all, I commend the committee for
having the hearing to clear up a terrible misconception, and that
terrible misconception is that the Toxic Release Inventory provide
first responder information when the alarm goes off, they are re-
sponding to a tragedy, and they are faced with a life-threatening
situation of either breaking down a door or knowing that there is
an explosive chemical behind that door, taking the appropriate pro-
cedures. That is not what TRI data is for.

In fact, to supplement Congressman Shimkus’s earlier statement,
the TRI covers about 24,000 facilities. MSDS sheets, which are
available for employees and local firefighters and first responders,
along with chemical inventory data, covers over 550,000 facilities,
and it is timely information, not information that is over a year old
like TRI data 1s. So I think that this committee deserves credit for
really exposing terrible misinformation that the TRI data is the
most important for first responders. That is not what the facts bear
out, Mr. Shimkus.

Mr. SHiMKUS. Thank you, Mr. Chairman, and I have 6 seconds
left, and I will yield back.

Mr. WYNN. Thank you. The Chair would recognize Ms. Solis for
questions.

Ms. SoLis. Thank you, Mr. Chairman.

My question is for Mr. Stephenson, and I wanted to ask just
quite frankly, in your opinion, do you believe that the Executive
order on environmental justice has been implemented adequately
by EPA?

Mr. STEPHENSON. In a nutshell, no. That is what we reported in
2005, and we think they are moving in the right direction. We
think including them as an ex officio member of the steering com-
mittee is good, but we saw no evidence of its inclusion in individual
rule marking.

Ms. Soris. And you mentioned something about the current
working groups that are coming about and that there is still a lack
of representation of EJ representatives or stakeholders in those
working groups. Is that correct?

Mr. STEPHENSON. That is right. The only one that was held up
oddly enough was looking at EJ implications of this very rule, the
TRI rule.

Ms. SoLis. Which is amazing to me. I don’t understand that.

My question is the facilities that you showed up here in Los An-
geles, what would happen in a community like East Los Angeles,
for example, which is pointed out very clearly in your documenta-
tion as the hot spots here, if they didn’t have to report? This is like
the 1 percent that doesn’t, that would not be, would not have the
advantage of giving us information, and this is where a higher
tendency of minority, low-income, and toxic levels are much higher.

What would that mean to communities of color?

Mr. STEPHENSON. Well, there is a misconception here. We never
said that TRI was the first source of information for emergency re-
sponders. Nevertheless, they use it in overall planning. We have
been told that by the States.

This is a public right-to-know program, TRI, and we use that
term “release” because that is the name of the program, Toxic Re-
lease Inventory. You are absolutely right that it is any facility that
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manages, handles, disposes of appropriately, nevertheless the pro-
gram is called the Toxic Release Inventory.

So the purpose of this program, the reason it has been highly
successful is because the public has information about these chemi-
cals. Individuals can go into the TRI database put in their ZIP
Code and find out information about what is happening around
them. We don’t see burden reduction from raising the threshold
from 500, 2,000 pounds.

Ms. Soris. And you mentioned something, if I could just inter-
rupt, that with the reporting requirements being now much more
easily accessible through computer, that that definitely would pos-
sibly lower costs for businesses.

Mr. STEPHENSON. Absolutely. Right now, and we think EPA is
doing a good job integrating this information in more usable forms
to the public, and we are disappointed that it takes 12 months to
get the data out, but that is changing.

Ms. SoLis. Yes.

Mr. STEPHENSON. Right now over 95 percent of the filers use
electronic filing, and we expect that will go to 99 percent.

Ms. SoLis. Yes.

Mr. STEPHENSON. So that is where the true burden reduction and
usefulness of this program comes, not from a rule to change the
threshold for reporting. It is not paperwork anymore.

Ms. SoLis. Well, I think that this information is very timely be-
cause in the area that I do represent, which is kind of somewhat
outlined in your graph here, the Port of Long Beach and Los Ange-
les as we know are major targets for potential terrorism, and if you
can see in the map there, and I know the area. Geographically
there is a lot of refineries, oil refineries, a lot of chemical plants,
and a major thoroughfare for our railroad system. God forbid if
something were to happen, and we didn’t know what was available
there. And this is where that information would be lacking if we
continue to not see enforcement of the original legislation.

So I am very concerned about that, and I just want to thank you
for giving us your information.

And I want to go next, if I can, please, to Granta Nakayama, and
wanted to ask him with the administration’s request to cut back on
environmental justice funding, which was about a 30 percent cut,
you mentioned earlier in your statement that you were giving out
grants now of $1 million to community groups. Is it not true that
during the discussion debate on the budget that if this, if that went
through, according to the Bush administration, that these grant
programs wouldn’t even be there, and it was partly because Con-
gress put the money back in?

Mr. NAKAYAMA. First of all, I want to be very clear that the
President’s budget request for the Office of Environmental Justice
has been fairly flat over the last 5 or 6 years. There hasn’t been
much change. Congress through its generosity has provided an add
on so that we could pursue these environmental justice grants. Ap-
preciate the support of that program. We made great use of that
money. I think it is having a big impact.

Ms. SoLis. But it would have been cut. That is my question.

Mr. NARKAYAMA. Well, last year we didn’t get the add on, because
he had a continuing resolution. We did not get that add on, and
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yet we took out, the administration put $895,000, almost $1 mil-
lion, out of other EPA activities, not out of my office, not out of the
Office of Enforcement and Compliance Assurance, put that money
in there so we could continue this program.

Ms. SoLis. My next question is, did the Office of Environmental
Justice analyze the impact of the closure on the Region 10 Environ-
mental Justice Office for budget reasons prior to its closure?

Mr. NAKAYAMA. The Region 10 Environmental Justice Office
wasn’t closed. What they did is they reorganized and pulled the en-
vironmental justice function out of the administration and resource
management function and put it in a line operation. In other
words, the real, they put it in the actual line organization that reg-
ulates the environmental activities in region 10. And what that did
is I think it produced a much more active and much more effective
environmental justice function in region 10.

Ms. SoLis. One of the other questions I have is for our witness,
Mr. Sullivan. You mentioned that the cost to small business given
reporting of these chemicals is about a 72 percent burden or some-
thing like that to that effect. How do you quantify that with TRI?
How do you quantify that? Please explain that to me.

Mr. SULLIVAN. Of course. Every 2 or 3 years my office hires an
outside contractor to research regulatory burden with the attempt
of trying to figure out whether there is a disproportionality of small
versus large, because when we work with OSHA and EPA and IRS
and Department of Transportation, the idea of our involvement and
encouraging agency sensitivity to small firms is to level that play-
ing field.

Ms. SoLis. But there were a lot of other regulatory mechanisms
in place where the Government actually provides assistance for
cleanup, the Underground Storage Tank Program as an example.
That isn’t a direct burden necessarily placed on small businesses.

Mr. WYNN. The gentle lady’s time has expired.

Ms. SoLis. We can submit. Thank you.

Mr. WYNN. We are going to try to get one more line of question-
ing before recessing to vote.

Mr. Murphy of Pennsylvania.

Mr. MurpHY. Thank you, Mr. Chairman.

A quick question for the EPA here. Would the OSHA worker
safety requirements apply in any plant that has to report and more
specifically, does the TRI impact the OSHA safety requirements for
workers?

Ms. O’NEILL. Assuming that is for me.

Mr. MURPHY. Yes.

Ms. O’NEILL. No, it does not impact.

Mr. MurPHY. Not at all?

Ms. O’NEILL. No.

Mr. MUrRPHY. OSHA standards are separate here?

Ms. O'NEILL. Yes, they are.

Mr. MurpHY. OK. That is an important thing. I may have some
other follow up I want to use on that later on.

I am going to yield to the ranking member, Mr. Shimkus, the re-
mainder of my time.
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Mr. SHIMKUS. I thank you. Chairman Barton, I mean, ranking
mell)nber, Joe, do you want to ask a question because we are going
to be

Mr. BARTON. No.

Mr. SHIMKUS. All right. Let me go to Ms. O’Neill. Does TRI set
pollution limits for permits?

Ms. O’NEILL. No.

Mr. SHIMKUS. Does TRI set environmental health standards?

Ms. O’NEILL. No, it does not.

Mr. SHIMKUS. Is it anything more than a reporting program?

Ms. O’NEILL. It is a reporting program. Yes.

Mr. SHIMKUS. Is anyone newly exempted from TRI reporting that
previously had to file a report?

Ms. O'NEILL. No, they are not.

Mr. SHIMKUS. Were any chemicals that previously had to be re-
ported removed from the list of reportable chemicals?

Ms. O’'NEILL. No, they were not.

Mr. SHIMKUS. How current is TRI data?

Ms. O'NEILL. By the time it is published, a year and a half old.

Mr. SHIMKUS. Eighteen months.

Ms. O’'NEILL. Eighteen months. We are working on that.

Mr. SuiMKUS. All right. Is EPA prevented from getting additional
data from reporting entities under TRI regulations?

Ms. O’NEILL. No.

Mr. SHiMKUS. OK. And for my last opportunity, I am still going
to be lobbying for a change in the title. I got corrected. It wasn’t
the 1986, Act. The 1986, Act actually defined release as release. it
was the 1990, changes that added all this other stuff, so if you all
want to submit to me additional terminology that would adequately
define what this program is, I think the committee would be happy
to receive it. I would, and we would, maybe if we move forward,
properly define what we actually are trying to do here.

And with that, Mr. Chairman, I yield back my time.

Mr. WYNN. Thank you. The subcommittee’s going to stand in re-
cess until the conclusion of this series of votes. We are going to re-
convene 5 minutes after the conclusion of the last vote. Thank you.

[Recess.]

Mr. WYNN. The subcommittee will reconvene. At this point we
are going to proceed directly with questions from Mr. Barrow of
Georgia.

Mr. BARROW. Thank you, Mr. Chairman.

I hear, and I can relate to Mr. Shimkus’s point about how the
toxic release inventory is sort of misleading nomenclature. I guess
instead of TRI it might be best for us to rename it TMI, toxic man-
agement index, but TMI also means too much information. Some
folks don’t want us to have enough information.

So I want to focus in on that concern of mine. I may agree with
him that the use of the word, release, ain’t Webster’s definition of
the word, release, but I will see him Webster’s definition of release
and raise him Webster’s definition of small business, because I
think the definition of small business that works for some pur-
poses. It doesn’t necessary apply in this context here.

And you can think about something without thinking about the
things which it relates. You have the quality of being either a good
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Congressional staffer or a good lawyer, but I want to talk about
small business in a more practical sense, because I hear Mr. Sulli-
van’s point. He is right. You know, little Mom and Pop outfits is
one thing but 500 person, employees, especially when you are going
to outsource so much of your stuff through contractors, who knows
how that can be done.

I am intrigued, though, and I want to pick up on his point about
the so-called trillion dollar burden we are imposing on business in
this country, and I can relate to that, but I wonder if we think
about what the cost of the compliance regime in this country would
be if it wasn’t on the honor system, people investigating them-
selves, but if we had a shown-up police force that actually did the
monitoring, came on the premises and monitored. Came on the
premises and recorded, came on the premises and did the report-
ing. If we had third-party verification rather than the self-reporting
regime we have, I would rather imagine that burden would be a
great deal bigger.

Which leads me to my question. How is range reporting going to
lower that trillion dollar burden in a substantial way if you still
have the burden of knowing and determining yourself through
monitoring and assessment and recording and reporting to your-
self, you still have the burden of determining exactly how much
you are managing, how is it going to lower the cost if you just go
ahead, to report it in broad ranges? I can tell you about range re-
porting. I have got an income that is a whole lot bigger than some-
thing I don’t recognize. The range reporting regime we have got for
Congressional income is something that I can’t relate to at all,
bears no relation to my real-life circumstances.

And what I am getting at is if you got to know precisely how
much you are managing and or releasing in order to be able to val-
idly comply with the oath you got to take when you fill out the
short form, just like you got to fill out that oath to fill out the long
form, if you got to know down to the jot and tiddle how much you
are managing, how much you are producing, how much you are
handling in order to fill out a range report, why not go ahead and
submit the precise report? Why not go ahead and say how much
of that trillion dollar burden are we going to relieve by them, by
forcing the small businesses and the medium sized and all to know
precisely how much they are handled but not tell us, to keep that
information secret.

When you add to the fact that you are creating a tremendous in-
centive for folks to fudge a little bit. The honor system works bet-
ter, I think, when you require people to be precise, but here you
are actually inviting people to be vague and general in the report-
ing. Aren’t you going to be inviting people to be vague and general
in their ascertainment and their monitoring?

I am concerned about that. Who can tell me how it is going to
lower the cost and how much it is going to lower the cost if you
still got to know and we are still imposing the burden of finding
out and determining to your own satisfaction so you can take that
oath, just exactly how much stuff you are generating.

Mr. Sullivan, you want to try?

Mr. SULLIVAN. I would love to try to respond to the Congress-
man.
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Mr. BARROW. Since I took most of my time leading up to this, I
want you to be quick.

Mr. SULLIVAN. First of all, we are in agreement about the honor
system. I think that really the crux of EPA’s reform is to
incentivize the honor system.

Mr. BARROW. Am I correct in understanding, though, that the
rule still requires the managers to know and to monitor and deter-
mine exact, precisely, for them to know exactly how much it is, but
we are still going to require them only to report it in general
terms? And that is somehow going to incentivize them to produce
less?

Mr. SULLIVAN. If I may fully respond to the Congressman’s ques-
tion, I would like to try and point out that a small firm with 15
employees that wants to manufacture the brass for this distin-
guished hearing room is given a choice of making sure as a start
up do we act responsibly, and there are a number of reasons why
that person would want to act responsibly and manage the alloy re-
sponsibly so that the amount, the small amount of lead that is in
there does not leave this facility, is not emitted or discharged.

That is what is the incentive based in this EPA’s reform. That
is in sharp contrast to the old system that doesn’t recognize this
incredible innovator and entrepreneur who wants to start a domes-
tic manufacturing of brass and says it doesn’t matter if you send
this outside of your facility or you have legally permitted emissions
and discharges, because you are going to have to fill out the same
long form anyway.

So filling out the small form——

Mr. BARROW. It seems to me that if we are going to require them
to know what is in the long form and to determine what is in the
long form, it is not that much weight of a burden for them to tell
us what they already know, what they are already forced to know.

Mr. SULLIVAN. We respectfully disagree. Any burden reduction is
important in small business.

Mr. BARROW. Mr. Najjum, in the 2 seconds I have, I had remain-
ing, I want to ask you, you heard me talk about the situation in
Augusta. Would your folks be willing to come down there and help
us look into the situation at places like Hyde Park? Because we
have got a community that is literally trapped. They can’t, do they
stay, do they go, and we need to bring the resources to bear, to help
them evaluate whether or not staying is a viable option and how
to deal with the unrest and the anxiety and the uncertainty of the
folks who want to stay but also want to make sure that their
neighborhoods are clean.

Can you do something about that? Can you come down and look
at Hyde Park?

Mr. NajsuM. We can talk with your staff about it, and if that
means going down to look and see if there is something the IG can
do, certainly.

Mr. BARROW. Thank you.

Mr. WynN. Thank you, Mr. Barrow.

At this time the Chair would recognize Mr. Pallone, sponsor of
the TRI bill.
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Mr. PALLONE. Thank you. I am going to try to get in a question
or two about TRI, and then I want to ask an environmental justice
question.

Ms. O'Neill, in the GAO report they specifically say at one point
here that the EPA’s TRI burden reduction rule will reduce the
amount of information about toxic chemical releases previously
available to the public, and then it says that taken by facility some
3,500 facilities no longer have to report any quantitative informa-
tion about their chemical use and releases to the TRI.

With regard to EPA’s assertion the critical information would be,
would not be lost. The agency estimates that less than 1 percent
of the total pounds of chemical releases would on longer be re-
ported, however, we found the impact on data available to many
communities could be more significant than EPA’s National totals
indicate, particularly at the local level.

Do you disagree with any of those things?

Ms. O’NEILL. I disagree that communities will not be getting in-
formation. They will be getting information, and they can assume,
because it is range related.

Mr. PALLONE. But they are saying there is going to be less infor-
mation and that a lot of facilities won’t be providing any informa-
tion. Do you agree with that?

Ms. O'NEILL. Ninety-nine percent of the data will still be avail-
able. There will be some cases where it will be less data, but the
most important data is available to the community and which is
what chemical is being managed there, and that is the most impor-
tant thing. And there is a whole suite of other information avail-
able to local communities. I think it is really important that we say
that TRI is one set of data.

Mr. PALLONE. OK.

Ms. O'NEILL. And we really need to get, put that in context with
other environmental data out there that I think is equally as im-
portant to the communities.

Mr. PALLONE. See, my problem is, and I will be honest with you,
and I am not trying to denigrate you in any way, the whole notion
of right-to-know in my opinion, I am only speaking for myself, is
based on the idea that we can’t trust industry to do the right thing,
we can’t even trust agencies and the Government, whether it be
the Federal or the State or even Congress to do the right thing.
And the best thing is to have transparency, throw everything out
there as much as possible because the public will be, will react and
take on whoever has to be taken on because we can’t trust the in-
dustry or the Government to do it.

So when you say that by raising the threshold you provide this
incentive, you create an incentive for pollution prevention, it kind
of goes against the whole philosophy of the right to know because
you are saying, well, we will incentivize the companies or the po-
tential polluter, if you will, and provide theoretically less informa-
tion to the public.

Well, the whole premise of the right-to-know is that we need to
incentivize the public, not the potential polluter because we can’t
trust the company or the Government to do the right thing.
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I know that Mr. Stephenson at one point, how does raising the
threshold achieve the objective of less toxic releases, I don’t see it.
So let me just ask you one thing.

In proposing the new rule did the EPA conduct any studies on
reporting reductions, creating incentives for pollution prevention?
Prior to the new rule did the EPA conduct any economic analysis
demonstrating an incentive affect with reduced reporting?

In other words, you state that the EPA is working to determine
the effectiveness of these incentives, but shouldn’t they have deter-
mined the effectiveness of those incentives before changing the rule
rather than hoping that this incentive is going to work? I don't, it
doesn’t seem to me you have enough evidence that the incentive
works.

Ms. O’NEILL. Well, first of all, EPA did do a lot of analysis. They
did economic analysis, they looked at a number of chemicals that
might be affected. We looked at by ZIP Code communities that
might be affected. We looked at the number forms that might
switch over. So there was a lot of analysis that was put in this.
There was discussions, it is my understanding there was discus-
sions in terms of do companies if they have this opportunity, would
they have incentive? I don’t know in terms of analysis

Mr. PALLONE. Do you really have any evidence? I have to ask,
I want to go to one more question unrelated, but do you really have
any evidence that the incentive will work?

Ms. O’'NEILL. In terms of the incentive?

Mr. PALLONE. Yes.

Ms. O’NEILL. I will have to get back to you, quite frankly, to see
what studies are there, but we can get back to you on that.

Mr. PALLONE. All right. I would appreciate that.

I wanted to ask the Inspector General one question. I had a case
of environmental, what I considered environmental racism. You
may not be familiar with it. With the Ringwood Superfund Site in
New Jersey, and this was a site where it was taken off the Super-
fund list, and myself and my two Senators made an issue of the
fact that we didn’t think there was proper cleanup, that we didn’t
think that the residents were properly informed about what was
going on. We asked the IG to look into it from an environmental
racism point of view because it was primarily a Native American
community.

The IG, thankfully, came back and said you have got to put this
back on the Superfund list, you have got to do a more thorough
cleanup, you didn’t do enough to inform the residents about this,
and all that happened. It is back on the list, a more thorough
cleanup is being done. They are out there doing more public infor-
mation hearings.

But they said that there was no evidence that the reason this
happened, all these bad things happened was because of social, cul-
tural, or environmental ethnic reasons. And I guess my question is
how do we prove that? This was a case of total negligence. They
didn’t do what they were supposed to do, and I believe it was be-
cause it was a Native American community. But it is hard to say,
to pinpoint evidence, because they didn’t do what they were sup-
posed to do. They didn’t have the public meetings, they didn’t have,
they didn’t do the proper cleanup. I don’t think anybody was step-
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ping forward to say, we didn’t do this because you were Native
American.

So I just question that evidentiary requirement. What do you re-
quire to show that the reason all these bad things happened and
need to be corrected was related to the fact that these were Native
Americans? How, what is the evidentiary basis? They said there is
no evidence, but there is not much evidence of anything because
they didn’t do what they were supposed to do.

Mr. NAJJUM. I understand the question and the concern, Con-
gressman. I understand your frustration, but when we go as an IG
looking for an audit or an evaluation, we have to have evidence and
various ways to get it. We went through, in the case of Ringwood,
yards of e-mails and documentation, anything that we could find
that would show an indication or evidence that the actions or lack
there of were based on the Native American population.

Mr. PALLONE. In other words, you have to have somebody actu-
ally saying that we didn’t do this or we were negligent or we didn’t
report to these people because they are Native American in order
for you to come to that conclusion? Nobody is going to say that.

Mr. NaJJuM. Sometimes they do, sir. When you are going back
looking through the records sometimes there are indications or
there would be evidence that actions were taken or not taken in
the official documents and also in the e-mails and other things that
go along with that, that would show that people were making, or
taking actions based on that. But short of that, yes, it is very dif-
ficult for an IG to look at something without comparing it to some-
thing else and say in nine out of 10 cases they did this, and in this
one case they did that.

But then we would still be ascribing a particular motive to that,
which may or may not be it. That is the problem we face, so when
we say there was no evidence, we are not coming to a conclusion
that it happened or it didn’t happen. What we are saying is we
can’t prove that without evidence.

Mr. PALLONE. Well, I am going to, I know my time is up, but I
am going to follow up if I could, Mr. Chairman, with some ques-
tions on this, because I really believe that more needs to be done
to look at the cause, whether this really was an environmental jus-
tice issue.

But I am sorry. Thank you. Thank you for letting me go over a
little bit.

Mr. WyYNN. At this time the Chair would recognize Mrs. Capps
for questions.

Mrs. CApPs. Thank you. I have three people I would like to ques-
tion in this very short time period.

A brief question, Mr. Nakayama, during the hearing you stated
that the EPA Office of Environmental Justice has participated in
very few agency rulemaking efforts.

Mr. NAKAYAMA. That is true, because we depend on

Mrs. CAPPS. Let me ask you the question. If EPA were about to
develop a rule that on its face would apply primarily to minority,
urban, low-income communities, wouldn’t that be exactly the kind
of rule that your Office of Environmental Justice should be actively
involved in in order to insure that EJ impacts are addressed?
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Mr. NAKAYAMA. We are trying to integrate environmental jus-
tice
Mrs. CAPPS. You believe you should be involved in those kind

of-

Mr. NAKAYAMA. I believe the environmental justice activities im-
pacts should be considered during the rulemaking. Now, we take
the position that really we need to build the capability of the pro-
gram office that is developing the rule so that they need to take
the lead and conduct that EJ analysis, because they have special
expertise, for example, on air rule, they may have expertise of the
demographics, their air modeling.

Mrs. CAPPS. So you don’t believe you should be actively part of
the rulemaking.

Mr. NAKAYAMA. We should be involved, but the primarily lead,
we are trying to develop the capability to have the program office
be the lead.

Mrs. Capps. All right. Let me turn to Mrs. O'Neill, and this will
take a little bit of a narrative because it is a company in my dis-
trict that has been reporting its ammonia release data to TRI.

As you know, this is a vegetable company in Santa Maria, CA,
I happen to represent. I am very happy to. As you know, exposure
to ammonia can irritate the skin, eyes, and respiratory system. Ex-
treme exposure may cause death. The company’s trend line on TRI
starting in 1989, has been to reduce its ammonia releases year
after year. In 1989, the company released 14,000 pounds of ammo-
nia. It is now down to 5,400 in the last report. This shows, in my
opinion, that TRI is working, because it is motivating a company
like Pick Sweet to lower its releases. And it is successful and has
something to brag about as it is doing that.

What I am concerned about is companies like this dropping out
of detailed reporting. Requiring public disclosure provides a power-
ful incentive for facilities to continue to decrease toxic releases, pro-
vides community residents and first responders with vital informa-
tion in cases of accidental releases, in cases of anything happening
on the site. The TRI rule as proposed would have allowed this com-
pany to stop providing detailed reports to local emergency planning
commissions.

If it weren’t for the changes to the proposed rule, would this com-
pany have been required to file detailed reports and provide that
information to the local first responders? They were only 400
pounds away from the 5,000-pound disclosure threshold, and if
they had gotten below that and didn’t have to report it all, the pub-
lic health people would not have known that there was 4,500
pounds of release.

I would like your reaction.

Ms. O'NEILL. Well, again, on the Emergency Right-to-Know Act,
the TRI report for EPCRA is broken out into several different sec-
tions. So under this we are not affecting the section for emergency
planners at all.

Mrs. CAPPS. No matter what the level?

Ms. O'NEILL. No matter what the level. This is just for TRI re-
porting. So EPCRA has several sections in it. OK. So some emer-
gency responders use the TRI reports as supplemental information,
and in that case they will still understand, in this particular case
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they will still have an understanding of what the chemicals of con-
cern are there. But they rely on the different EPCRA section for
all the hazardous materials that are there and their locations. So
I just want to point that out.

Mrs. Capps. Right. And so we want, I am saying wouldn’t,
shouldn’t that continue no matter what the release so that
they——

Ms. O’NEILL. It does continue for emergency response. What, you
are talking about two different——

Mrs. CAPPS. For emergency response it does?

Ms. O’'NEILL. Well, this, the final rule does not affect EPCRA as-
sociated with emergency response reporting. OK. So what you are
talking about is the TRI reports where the, for the impact for the
final rule. And so depending on the type of chemical, and I don’t
have a list in front of me, I am not sure if they would meet the
threshold. I don’t know what else they have in their waste manage-
ment. So they might have had to go further down. They might not
have been 400 pounds.

Mrs. Capps. They wouldn’t have to report after they got below a
certain

Ms. O'NEILL. Well, it is a little bit more complicated than that
because it is 5,000 for everything but there is a cap on the actual
type of management and releases, which is 2,000 pounds. So it
may, it actually may incentivize them to go down even further. It
may incentivize them.

Mrs. CApps. Well, is there a way to find that out? I would like
to follow up with you because

Ms. O’NEILL. If you, yes, if you could submit the question so I
know what the particular chemical is and the facility, it might be
a lot easier to get back to you.

Mrs. Capps. I will.

I am thinking about first responders to an incident there to any
kind of incident in the public where they need to have some way
of knowing what they are walking into.

Ms. O’NEILL. Right, and again, what, the final rule is not for sec-
tion 312 of EPCRA, which is the primary source of information for
first responders.

Mrs. CAPps. Thank you. I just, I hope, may I have an extra few
seconds to ask, I would like to get Mr. Stephenson to be able to
comment on some of these incentives I have been talking about.

The reporting and disclosure requirements in TRI I believe my-
self are very important incentives. Data is, for this company sup-
ports that conclusion. They worked hard to get their releases down.
Other than the release of ammonia and accidents do happen, they
are heading in the right direction. Releases were going down.

What, I want your response if I could ask indulgence of the
Chair, to——

Mr. STEPHENSON. That is our point exactly. If you increase the
threshold for reporting from 500 to 2,000 you are de-incentivizing
them to go much below 2,000. So, if there is no burden reduction,
why not keep the rule the way it was at 500 pounds? We think that
will provide the incentives necessary to keep——

Mrs. CAPPs. Bring it all the way down.

Mr. STEPHENSON. Bring it all the way down.
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Mrs. CapPs. Thank you.

Mr. WyNN. I would like to thank all the witnesses on this panel
first for your testimony but also for your patience. I know we had
a pretty considerable break. We appreciate your presence here, and
as I said, members may be submitting written questions.

Thank you very much.

At this time I would like to call forth our second panel.

While they are coming up, I would like to ask unanimous consent
that two documents be inserted in the record. The first is a March
6, 2007, letter to the Honorable John Dingell and the Honorable
Joe Barton signed by 40 individuals and public interest organiza-
tions expressing support for the Environmental Justice Act of 2007,
and the second is a September 28, 2007, Dear Representative letter
from 307 organizations urging support for H.R. 1055, the Toxic
Right-to-Know Protection Act.

Mr. SHIMKUS. Mr. Chairman.

Mr. WyNN. Yes.

Mr. SHIMKUS. I think I am being drafted a unanimous consent
as we speak.

Mr. WYNN. Well, what I would like to do if there are no objec-
tions, the two letters that I have just referenced will be submitted
to the record, and if at some point you would like to introduce or
make a unanimous consent request, the Chair will certainly enter-
tain that.

Hearing no objections the two items that are mentioned will be
entered into the record.

Mr. WYNN. I would like to welcome our second panel and intro-
duce them to you.

First we have Mr. Hilary O. Shelton, director, National Associa-
tion for the Advancement of Colored People, Washington Bureau.

Second we have Dr. Robert Bullard, Ware professor, Department
of Sociology, director, Environmental dJustice Resource Center,
Clark Atlanta University.

Third we have Mr. Jose Bravo, executive director, Just Transi-
tion Alliance on behalf of the Communities for a Better Environ-
ment.

Fourth, Mr. Andrew Bopp, director of public affairs, Society of
Glass and Ceramic Decorators.

Fifth, Mr. Alan Finkelstein, assistant fire marshal, Strongsville
Fire and Emergency Services.

And last but certainly not least Ms. Nancy Wittenberg, assistant
commissioner, New Jersey Department of Environmental Protec-
tion.

Again, I would like to welcome you, offer you 5 minutes each for
your statements. Your full prepared testimony will, of course, be
entered into the record.

Mr. Shelton.

STATEMENT OF HILARY O. SHELTON, DIRECTOR, NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEO-
PLE, WASHINGTON BUREAU, WASHINGTON, DC

Mr. SHELTON. Good morning, Chairman Wynn and members of
the subcommittee. I thank you for the opportunity this morning to
testify before you.
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As you mentioned, my name is Hilary Shelton, and I am the di-
rector of the Washington Bureau of the National Association for
the Advancement of Colored People. I have been invited here today
to discuss environmental justice and communities’ rights to know.

Sadly, more than 40 years after the enactment of the Civil
Rights Act of 1964, and the Fair Housing Act of 1968, we are still
a much too segregated society. Centuries of legal segregation and
Jim Crow and continuing America in which the amount of edu-
cation received and the salary you earn is determined in a large
part, unfortunately, by the color of your skin. And as a result,
Americans still living in communities marked by concentrations of
people who look alike. Even sadder, it is communities of color,
neighborhoods with large concentrations of racial and ethnic minor-
ity Americans which bear a disproportionate share of the Nation’s
air, water, and toxic waste pollution problems. And since the places
where people live and work have an enormous impact on their
health, this disproportionate exposure to pollution leads to a more
racial and ethnic minority Americans suffering from ill health.

And perhaps the saddest part of all this is that the Federal Gov-
ernment has a proven track record of being less responsive to the
needs of communities if color when pollution is a problem. As a
seminal study in the National Law Journal in 1992, stated, there
is a, “racial divide in the way the United States Government cleans
up toxic waste sites and punishes polluters. White communities see
faster action, better results, and stiffer penalties than communities
where blacks, Hispanics, and other racial minorities live.”

There have been several conclusive studies that demonstrate, be-
yond a shadow of a doubt, that communities of color are dispropor-
tionately targeted by polluters. As the United Church of Christ,
“Toxic Wastes and Race in Twenty, 1987-2007,” concluded, race is
the most significant independent predictor of commercial hazard-
ous waste facilities locations. In fact, a December 2, 2005, report
by the Associated Press reported that 79 percent of African-Ameri-
cans live in polluted neighborhoods.

So what is the impact and cost of these disparities to commu-
nities of color? Perhaps most importantly it has been effectively ar-
gued that disparities in pollution are a leading cause of health dis-
parities among America’s populations. Many of the principle causes
of death in the United States today, that is cancer, chronic lung
disease, and diabetes, have significant environmental causes. Fur-
thermore, the environmental causes of non-lethal conditions, in-
cluding birth defects, asthma, learning disabilities, and nervous
system disorders, are also well documented.

The NAACP recognizes that one of the major hurdles facing this
committee, as well as the Federal Government, is the fact that
many of the zoning laws and regulations which determine who is
exposed to hazardous pollution are made at the local level. This,
however, does not and should not absolve the Federal Government
from taking action to try to mitigate environmental injustices and
help communities help themselves.

The NAACP strongly supports the two bills that are the subject
of today’s hearings; H.R. 1103, the Environmental Justice Act of
2007, and H.R. 1055, the Toxic Right-to-Know Protection Act. If en-
acted, these bills will provide communities with powerful tools in
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their struggle against pollutants. By providing communities with
details about the quantities and quality of the pollution in their
air, water, and soil, they can make informed decisions and de-
mands on their elected officials. An informed community is an em-
powered community.

In my written testimony I elaborate on why the NAACP feels
this legislation is necessary and important. For the record, I have
also included in my testimony an excerpt from this month’s Crisis
Magazine, the magazine of the NAACP. The cover story of the
July-August edition is on environmental justice, and within this ar-
ticle are several good examples of individuals and communities who
have fought against polluters and pollution.

I would again like to thank Chairman Wynn and Congress-
woman Solis, Congressman Pallone and the other members of this
committee for all of your efforts on this important issue.

I would also like to thank Leslie Fields of the Sierra Club, Envi-
ronmental Justice Department, for her assistance in preparing this
statement, as well as the input of the group called Advocates for
the Environmental Human Rights.

With that I welcome your questions.

[The prepared statement of Mr. Shelton follows:]

STATEMENT OF HILARY SHELTON

Good morning Chairman Wynn and members of the subcommittee. I thank you
for the opportunity to testify before you today.

My name is Hilary Shelton, and I am the Director of the Washington Bureau of
the National Association for the Advancement of Colored People, the NAACP. The
Washington Bureau is the public policy advocacy branch of our Nation’s oldest, larg-
est and most widely recognized grassroots civil rights organization. I have been in-
vited here today to discuss environmental justice and communities’ right to know.

It is sad but true that today, more than forty years after Dr. King spoke to us
in his “I Have a Dream” speech of one nation in which we all lived together under
God, and despite the Civil Rights Act of 1964, the Voting Rights Act of 1965 and
the Fair Housing Act of 1967 we are still a much too segregated society. Centuries
of legal segregation and Jim Crow and a continuing America in which the amount
of education you receive and the salary you make is determined in large part by
the color of your skin have resulted in many Americans still living in communities
marked by a concentration of people who look alike.

Even sadder, it is communities of color, neighborhoods with large concentrations
of racial and ethnic minority Americans, which bear a disproportionate share of the
Nation’s air, water and toxic waste pollution problems. And since the places where
people live and work have an enormous impact on their health, this disproportionate
exposure to pollution leads to more racial and ethnic minority Americans suffering
from ill health—both physical and mental.

And perhaps the saddest part of this all is that the Government, our American
Government, has a proven track record of being less responsive to the needs of com-
munities of color when pollution is a problem. As a seminal study on the National
Law Journal in 1992 stated, there is a “...racial divide in the way the United States
Government cleans up toxic waste sites and punishes polluters. White communities
see faster action, better results and stiffer penalties than communities where
Blacks, Hispanics and other minorities live.”

There have been several conclusive studies that demonstrate, beyond a shadow
of a doubt, that communities of color are disproportionately targeted by polluters.
Perhaps the most famous of these studies, by the United Church of Christ, is the
1987 study Toxic Wastes and Race in the United States, and the more recent follow-
up, Toxic Wastes and Race at Twenty 1987—2007. Both the 1987 and the 2007 UCC
reports found race to be the most significant independent predictor of commercial
hazardous waste facility locations when socio-economic and other non-racial factors
are taken into account. In fact, as I am sure we will hear from more than one source
today, in the 2000 study the UCC study found that neighborhoods within 3 kilo-
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meters of commercial hazardous waste facilities are 56 percent people of color
whereas non-host areas are 30 percent people of color.

So what is the impact and cost on communities of color of these disparities? Per-
haps most importantly, it has been effectively argued that disparities in pollution
are a leading cause of the health disparities among America’s populations. Many of
the principal causes of death in the United States today (cancer, chronic lung dis-
ease and diabetes) have significant environmental causes. Furthermore, the environ-
mental effects of non-lethal conditions (including birth defects, asthma, learning dis-
abilities and nervous system disorders) are also well documented.

The NAACP recognizes that one of the major hurdles facing this committee, as
well as the Federal Government, is the fact that many of the zoning laws and regu-
lations which determine who is exposed to hazardous pollution are made at the local
level. This however does not, and should not, absolve the Federal Government from
taking action to try to mitigate environmental injustices and help communities help
themselves.

The NAACP strongly supports the two bills that are the subject of today’s hear-
ing, H.R. 1103, the Environmental Justice Act of 2007 and H.R. 1055, the Toxic
Right to Know Protection Act. If enacted, these bills will provide communities with
powerful tools in their struggle against pollutants. By providing communities with
details about the quantity and quality of pollutants in their air, water or soil, they
can make informed decisions and demands of their elected officials. An informed
community is an empowered community, and bills like H.R. 1103 and H.R. 1055 will
provide individuals and neighborhoods with much-needed tools in their struggles to
safeguard themselves and their families.

H.R. 1055 corrects a January 2007 regulation by the U.S. Environmental Protec-
tion Agency (EPA) which would allow up to ten times more pollution to be released
by a facility before that facility is required to submit to EPA a detailed report of
its emissions. EPA collects such reports in a publicly accessible database known as
the Toxic Release Inventory or “TRI.” TRI has proven to be an effective tool for rais-
ing public awareness of the amounts and kinds of toxic pollution released by a vari-
ety of facilities, and providing support for public advocacy that has reduced toxic
pollution levels. Without H.R. 1055, communities that are disproportionately bur-
dened with toxic pollution will not have the vitally important information needed
to protect their health and environment.

For example, African Americans living in Mossville, Louisiana have been docu-
mented by EPA and a Federal Government health agency as having elevated levels
of dioxin, an extremely toxic chemical that can cause cancer and harm the normal
development of the unborn and children. Using TRI reports that were collected by
EPA prior to its January 2007 rule change, the residents of Mossville were able to
identify the industrial facilities operating near their community that release the
same unique dioxin compounds that have been detected in their blood and environ-
ment. Without TRI reports, the people of Mossville would not have the ability to
find the sources of their dioxin exposures, and call on EPA to take action that pro-
tects their health and the health of future generations.

By requiring TRI reports to provide more complete information about toxic pollu-
tion, House Bill 1055 supports the right of communities to access reliable informa-
tion regarding the pollution that affects their health and environment.

H.R. 1103 also takes tremendous strides towards ensuring environmental justice.
By codifying executive order 12898, H.R. 1103 will strengthen compliance and en-
forcement of environmental justice goals at the Federal level. This Executive Order
reinforced the promise of the Civil Rights Act of 1965, which prohibits discrimina-
tion in programs receiving Federal funds. In the years since Executive Order 12898
was issued, the EPA and other Federal agencies have adopted commitments to envi-
ronmental justice. Yet numerous studies have concluded that significant action is
still needed for EPA to integrate equity concerns into their operations in a way that
will end this form of injustice for minority and low-income groups. H.R. 1103 would
ensure that Executive Order 12898 is carried out faithfully and without delay.

I would like to close my statement with a few examples of why H.R. 1103 and
H.R. 1055 are necessary and the good they can do. For the record, I would like to
include in my written testimony an excerpt from this month’s Crisis Magazine, the
Magazine of the NAACP. The cover story of the July / August edition is on Environ-
mental Justice, and within the articles are several good examples of individuals and
communities who have fought against polluters and pollution.

Included in these articles is the story of Peggy Shepard, the co-founder of WE
ACT, a community group focusing on cleaning up communities of color in New York
City. Despite a strong organizational structure which was able to harness public
outrage into demonstrations and effective legal strategies, Ms. Shepard reports that
“science, technology and research are also indispensable tools for a community in
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its struggle to create a safe and sustainable environment. Its lack is a void that con-
tributes to communities of color being excluded from decision-making positions.”

I would also like to thank Congressman Wynn, Congresswoman Solis, Congress-
man Pallone and the other members of this subcommittee for all of your efforts on
this important issue. I would also like to thank Leslie fields of the Sierra Club’s En-
vironmental Justice Department for her assistance in preparing this statement, as
well as the input of the group Advocates for Environmental Human Rights.

I will happily take your questions.

Mr. WYNN. Thank you very much for your testimony.
Dr. Bullard.

STATEMENT OF ROBERT D. BULLARD, WARE PROFESSOR, DE-
PARTMENT OF SOCIOLOGY; DIRECTOR, ENVIRONMENTAL
JUSTICE RESOURCE CENTER, CLARK ATLANTA UNIVERSITY,
ATLANTA, GA

Mr. BULLARD. Good afternoon. My name is Robert Bullard, and
I direct the Environmental Justice Resource Center at Clark At-
lanta University. Mr. Chairman and members of the subcommittee,
I want to thank you for holding this hearing.

This year marks the 25th anniversary of Warren County, NC,
PCB Landfill protests in 1982, that made headlines and ignited the
environmental, the national environmental justice movement. This
year also represents the 20th anniversary of the landmark, “Toxic
Wastes and Race at Twenty, Toxic Wastes and Race in the United
States Report,” published by the United Church of Christ.

To commemorate this milestone, the UCC asked me to assemble
a team of researchers to update that report. We did, and that re-
port is titled, “Toxic Wastes and Race at Twenty, 1987-2007.” We
released that report in March in Washington, DC.

The findings, people of color make up the majority, 56 percent of
those living in neighborhoods with a 2-mile radius of the Nation’s
commercial hazardous waste sites, nearly double the percentage in
areas 2 miles, more than 2 miles.

People of color make up more than two-thirds, 69 percent, of the
residents in neighborhoods with clustered facilities. It is easier to
get two facilities if you have one. It is easier to get five if you have
our.

Nine out of 10 EPA regions have racial disparities in the location
of hazardous waste facilities. I wrote a book in 1990, called,
“Dumping in Dixie.” This is not a Southern phenomena. It is na-
tional.

Forty of 44 States, 90 percent of the hazardous waste facilities
have disproportionately high percentages of people of color in host
neighborhoods.

Conclusions: People of color are concentrated in neighborhoods
and communities with the greatest number of facilities and people
of color in 2007, are more concentrated in areas with commercial
hazardous waste facilities than they were in 1987.

Clearly, low-income and communities of color continue to be dis-
proportionately and adversely impacted by environmental toxins. It
has now been more than 13 years since President Clinton signed
Executive order 12898, however, environmental justice still eludes
many communities across this Nation.
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Numerous studies have documented that people of color in the
United States are disproportionately impacted by environmental
hazards in their homes, schools, neighborhoods, and workplace.
Schools are not safe in some communities. A 2001, report indicated
that over 600,000 school children in Massachusetts, New York,
New dJersey, Michigan, and California were, live within, these
schools were located within a half a mile of a Federal Superfund
site.

When we look at the reports from GAO, from the EPA’s Inspector
General, it is clear that environmental justice from the Executive
order is not being implemented. Numerous studies, the most recent
study done by the Associated Press shows that 79 percent of Afri-
can-Americans live in the most dangerous facilities where, related
to TRI.

If you look at the whole question of the weakening of TRI, it is
important to note that when you overlay the toxic release inventory
database facilities with the commercial hazardous waste facilities
and the other facilities that is located in communities of color and
low-income communities, you have saturated communities. You
have sacrifice zones. You have communities that not only bear a
disproportionate burden but in many cases are fence-lined with fa-
cilities. And so when you tinker and tamper with a database that
has been used for many years for longitudinal data and for com-
parative studies, it is important to understand that it is not just
one facility that you are talking about or one database. You are
talking about communities that are suffering.

There are more than 36 recommendations from the report. There
are 10 that were highlighted and lifted out and more than 100 or-
ganizations around the country endorsed them. It is important to
note that two of those 10 recommendations that were top priorities
included passing a National Environmental Justice Act codifying
the Executive order and protecting and enhancing community
right-to-know, worker right-to-know, community and worker right-
to-know so that H.R. 1103, Environmental Justice Act of 2007, and
H.R. 1055, Toxic Right-to-Know Protection Act, fall hand in hand
with the findings and the conclusions of the report.

Getting Government to respond to environmental and health con-
cerns of low income and people of color communities has been an
uphill struggle. The time to act is now. Our communities cannot
wait another 20 years. Achieving the environmental justice for all
makes us a much healthier, stronger, and more secure Nation as
a whole.

I will be pleased to answer any questions that you may have.
Thank you very much.

[The prepared statement of Mr. Bullard follows:]
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Good morning. My name is Robert D. Bullard and I direct the Environmental
Justice Resource Center at Clark Atlanta University in Atlanta, GA. Mr. Chairman and
members of the Subcommittee, I want to first thank you for the opportunity to appear

before you today at this subcommittee hearing.

This year marks twenty-five years since the Warren County, North Carolina PCB
Landfill protests in 1982 made headlines and ignited the national environmental justice
movement. This year also marks the twentieth anniversary of the landmark Toxic Wastes

and Race report published by the United Church of Christ (UCC) Commission for Racial
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Justice.! To commemorate this milestone, the UCC asked me to assemble a team of
researchers to complete a new study, Toxic Wastes and Race at Twenty 198 7-2007.* The
report was released in March 2007. In addition to myself, the other principal authors of
the new UCC report are Professors Paul Mohai (University of Michigan), Beverly Wright

(Dillard University of New Orleans), and Robin Saha (University of Montana).

Toxic Wastes and Race at Twenty examined disparities by region and state, and
separate analyses are conducted for metropolitan areas, where most hazardous waste
facilities are located.

Study Findings
» People of color make up the majority (56%) of those living in neighborhoods
within two miles of the nation’s commercial hazardous waste facilities, nearly

double the percentage in areas beyond two miles (30%).

e People of color make up more than two-thirds (69%) of the residents in
neighborhoods with clustered facilities.

* 9 out of 10 EPA regions have racial disparities in the location of hazardous waste
sites.

¢ Forty of 44 states (90%) with hazardous waste facilities have disproportionately
high percentages of people of color in host neighborhoods—on average about two

times greater than the percentages in non-host areas (44% vs. 23%).

Study Conclusions

! United Church of Christ Commission for Racial Justice, Toxic Wastes and Race in the United States.
New York: UCC, 1987.

2R.D. Bullard, P. Mohai, R. Saha, and B. Wright, Toxic Wastes and Race at Twenty: 1987-2007.
Cleveland, OH: United Church of Christ Witness & Justice Ministries, March 2007. The full report is

available at http://www.eirc.cav.edw/ TWART-light.pdf.
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¢ People of color are concentrated in neighborhoods and communities with the
greatest number of facilities; and people of color in 2007 are more concentrated in

areas with commercial hazardous sites than in 1987.

e Clearly, low-income and communities of color continue to be disproportionately
and adversely impact by environmental toxins.

o Residents in fenceline communities comprise a special needs population that
deserves special attention.

It has now been more than thirteen years since President Clinton signed Executive
Order 12898, “Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations” on February 11, 19943 However,
environmental justice still eludes many communities across this nation.

Numerous studies dating back to the 1970s have documented that people of color
in the United States are disproportionately impacted by environmental hazards in their
homes, schools, neighborhoods, and workplace.”’ A 1999 Institute of Medicine study,
Toward Environmental Justice: Research, Education, and Health Policy Needs,
concluded that “low-income and people of color communities are exposed to higher
levels of pollution than the rest of the nation and that these same populations experience

certain diseases in greater number than more affluent white communities.”

% Executive Order 12898 of February 11, 1009, “Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations,” Federal Register, Vol. 59, No. 32, Wednesday,
February 16, 1994.

*R.D. Bullard, Dumping in Dixie: Race, Class and Environmental Quality. Westview Press, 1990; R.D.
Bullard, The Quest for Environmental Justice: Human Rights and the Politics of Pollution. Sierra Club
Books, 2006; R.D. Bullard, Growing Smarter: Achieving Livable Communities, Environmental Justice and
Regional Equity. MIT Press, 2007,

? Institute of Medicine, Toward Environmental Justice: Research, Education, and Health Policy Needs.
Washington, DC: National Academy of Sciences, 1999, Chapter 1.
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A 2000 study by The Dallas Morning News and the University of Texas-Dallas
found that nearly half (46 percent) of the housing units for the poor, mostly minorities, sit
within one-mile of factories that reported toxic emissions to the U.S. Environmental
Protection Agency.®

Even schools are not safe from environmental assaults. A 2001 Center for Health,
Environment, and Justice study, Poisoned Schools: Invisible Threats, Visible Action,
reports that more than 600,000 students in Massachusetts, New York, New Jersey,
Michigan and California were attending nearly 1,200 public schools, mostly populated by
low-income and people of color students, that are located within a half mile of federal
Superfund or state-identified contaminated sites.”

In its 2003 report, Not in My Backyard: Executive Order and Title VI as Tools for
Achieving Environmental Justice, the U.S. Commission on Civil Rights (USCCR)
concluded that “Minority and low-income communities are most often exposed to
multiple pollutants and from multiple sources. . . . There is no presumption of adverse
health risk from muitiple exposures, and no policy on cumulative risk assessment that
considers the roles of social, economic and behavioral factors when assessing risk.”®

A March 2004 EPA Inspector General report, EPA Needs to Conduct
Environmental Justice Reviews of Its Programs, Policies, and Activities, concluded that

the agency "has not developed a clear vision or a comprehensive strategic plan, and has

® See “Study: Public Housing is Too Often Located Near Toxic Sites.” Dallas Morning News, October 3,
2000.

7 See the Center for Health, Environment, and Justice, Poisoned Schools report (2001) found at
http://'www.bredl.org/press/2001/poisoned schools hitm,

* U.S. Commission on Civil Rights, Not in My Backyard: Executive Order 12898 and Title VI as Tools for
Achieving Environmental Justice. Washington, DC: U.S. Commission on Civil Rights, 2003, p. 27.
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not established values, goals, expectations, and performance measurements" for
integrating environmental justice into its day-to-day operations.”

In July 2003, the U.S. Government Accountability Office (GAO) criticized EPA
for its handling of environmental justice issues when drafting clean air rules. That same
month, EPA proposed major changes to its Environmental Justice Strategic Plan. This
proposal outraged EJ leaders from coast to coast. The agency’s Environmental Justice
Strategic Plan was described as a "giant step backward."'’ The changes would clearly
allow EPA to shirk its responsibility for addressing environmental justice problems in
minority populations and low-income populations and divert resources away from
implementing Executive Order 12898.

In December 2005, the Associated Press released results from its study, More
Blacks Live with Pollution, showing African Americans are 79 percent more likely than
whites to live in neighborhoods where industrial pollution is suspected of posing the
greatest health danger.n Using EPA’s own data and government scientists, the AP study
found blacks in 19 states were more than twice as likely as whites to live in
neighborhoods with high pollution; a similar pattern was discovered for Hispanics in 12
states and Asians in seven states.

The AP analyzed the health risk posed by industrial air pollution using toxic
chemical air releases reported by factories to calculate a health risk score for each square

kilometer of the United States. The scores can be used to compare risks from long-term

® U.S. EPA Office of Inspector General, EPA Needs to Consistently Implement the Intent of the Executive
Order on Environmental Justice, Washington, DC: GAO, March 1, 2004.

1 Robert D. Bullard. EPA's Draft Environmental Justice Strategic Plan -- A "Giant Step Backward.”
(7/15/2005). Environmental Justice Resource Center, http://www ejr¢.can.edw/BullardDrafiEIStrat.hitml.
" David Pace, “AP: More Blacks Live with Pollution,” ABC News, December 13, 2005, available at
http://abenews. go.com/Health/wireStory?id=1403682 & CMP=0TC-RSSFeeds0312.
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exposure to factory pollution from one area to another. The scores are based on the
amount of toxic pollution released by each factory, the path the pollution takes as it
spreads through the air, the level of danger to humans posed by each different chemical
released, and the number of males and females of different ages who live in the exposure
paths.

In 2006, the EPA attacked the community right-to-know by announcing plans to
modify the Toxic Release Inventory (TRI) program by reducing TRI reporting. The
program is widely credited with reducing toxic chemical releases by 65 percent.'” Asa
researcher, I have used TR1 data to support work in a variety of areas, including
environmental justice, urban land use, industrial facility siting, minority health,
community reinvestment, housing, transportation, smart growth, and regional equity."?

According to the EPA Science Advisory Board (SAB), the TRI data provide the
only reliable source of longitudinal data to evaluate changes in facility and firm
environmental performance, to conduct risk assessments of changes in toxic release
levels, and to conduct spatial analysis of toxic hazards.’* The SAB reports more than 120
scholarly articles have been published using the TRI data to address a wide range of
public health, economic and social science issues.

Clearly, the TRI has become a useful resource for many different organizations,
including government, business, academic, and community groups. EPA’s 2003 report,

How Are the Toxics Release Inventory Data Used, concludes:

12 OMB Watch. Changing the "Right to Know" to the Right to Guess: EPA's Plans to Maodify Toxics
Release Inventory Reporting. (No Date), http//www.ombwatch.org/tricenter/TRIpress.html.

' See Robert D. Bullard, Glenn S. Johnson, and Angel O. Torres, Sprawl City: Race, Politics, and
Planning in Atlanta. Washington, DC: Island Press, 2000. Also see “Books by Robert D. Bullard,”
Environmental Justice Resource Center at Clark Atlanta University, http://www.ejrc.cau.edu/rdbbooks htm.
" Letter from EPA Science Advisory Board to EPA Administrator Stephen L. Johnson, “Toxics Release
Inventory Data,” July 12, 2006, http://www.epa.gov/sciencel/pdf/sab-com-06-001.pdf.
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“A variety of stakeholders work with TRI data on a regular basis. Some data
uses, such as risk screening, were recognized when the TRI was first
implemented; other uses have developed as the program has matured and
expanded. TRI data have been a key tool in the environmental justice movement
and in the drive toward more envirommentally responsible investment. The
applications of TRI data will likely increase in number as environmental
awareness grows and opportunities are identified for integrating TRI data with
other types of information.”"’

Policy Recommendations

The Toxic Wastes and Race at Twenty report makes more than three dozen
recommendations for action at the Congressional, state and local levels to help eliminate
the disparities. However, several of the report recommendations are especially timely for
this hearing on H.R. 1103 (“Environmental Justice Act of 2007”) and H.R. 1055 (“Toxic
Right-to-Know Protection Act™). They include:

1. Pass a National Environmental Justice Act Codifying the Environmental
Justice Executive Order 12898. Executive Order 12898 “Federal Actions to
Address Environmental Justice in Minority Populations and Low-Income
Populations” provides significant impetus to advance environmental justice at the
federal level and in the states. Congress should codify Executive Order 12898 into
law. Congress will thereby establish an unequivocal legal mandate and impose
federal responsibility in ways that advance equal protection under law in
communities of color and low-income communities.

2. Protect and Enhance Community and Worker Right-to-Know. Reinstate the
reporting of emissions and lower reporting thresholds to the Toxic Release

Inventory (TRI) database on an annual basis to protect communities’ right to
know.

5 U.8. Environmental Protection Agency, How Are the Toxics Release Inventory Data Used? Government,
Business, Academic and Citizen Uses. Washington, DC: Office of Environmental Information, March
2003, p. 17.
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Getting government to respond to the environmental and health concems of low-
income and people of color communities has been an uphill struggle. The time to act is
now. Our communities cannot wait another twenty years. Achieving environmental

justice for all makes us a much healthier, stronger, and more secure nation as a whole.
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Mr. WYNN. Thank you very much for your testimony.
Mr. Bravo.

STATEMENT OF JOSE BRAVO, COMMUNITIES FOR A BETTER
ENVIRONMENT, EXECUTIVE DIRECTOR, JUST TRANSITION
ALLIANCE, CHULA VISTA, CA

Mr. Bravo. Thank you, Mr. Chairman, and thank you, members
of the subcommittee for inviting us here to give testimony today.
On behalf of Communities for a Better Environment and the Just
Transition Alliance, I would like to thank you for inviting me to
speak on the important issues of right-to-know and environmental
justice.

The bulk of my testimony is based on the courageous work of
Communities for a Better Environment, where I serve as a board
member. But my comments here today are also endorsed by the
Just Transition Alliance, which I am the executive director of.
Communities for a Better Environment is a California community-
based environmental organization working for environmental jus-
tice in highly-industrialized areas of California, especially in com-
munities of color and low-income communities that have been
shown to bear the higher, a higher burden in concentration of toxic
sources.

We believe that with the weakening of the toxic release inventory
California loses more ZIP Codes reporting to TRI than any other
State in the Nation. The weakening of TRI by setting higher re-
porting thresholds causes California data, lost data from all report-
ing facilities for 64 of 502 ZIP Codes, and other California ZIP
Codes also lose important data. This is tragic, because TRI has
been so useful in identifying and prioritizing pollution sources, be-
cause reporting is so easy to do and because the act of reporting
itself makes companies much more aware of their toxics use. Con-
sequently, weakening, the weakening of the, of TRI must be rolled
back.

CBE has used the toxic release inventory since its inception as
a fundamental right-to-know tool. For example, one of the earliest
analyses documenting environmental racism was the 1989, CBE
“Richmond at Risk” report. This analysis of TRI, Superfund, and
demographic data demonstrated that much higher concentrations
of topic sources and emissions are sited in areas with the highest
populations of people of color. Reports like these were crucial to
community-based campaigns that led to the development of new
environmental justice policies by public agencies and the phase-out
of unnecessary chemical use.

CBE and many other community-based groups have continued to
use the toxic release inventory in concert with demographic data to
map cumulative exposure from large numbers of smaller toxic
sources, which individually may have posed lower health risks, but
because of geographic concentration presented formidable risks.
CBE continued to use the data to document increased risks in our
1998, “Building a Regional Voice for Environmental Justice” report.
And in hundreds of individual research efforts throughout the
years. Frequently, community members have used TRI data them-
selves to push for local improvements.
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Our 2004, report found in southern California that African-Amer-
icans are a third more likely and Latinos nearly twice as likely to
live in a census tract containing a facility emitting high-priority
TRI pollutants. The racial differences in exposure persisted even
when data was controlled for income, land use, and manufacturing
presence. The racial chasm is also larger than emissions are, also
larger when emissions are carcinogenic, the more dangerous the fa-
cility, the higher the likelihood that minorities are concentrated
nearby.

The continued undisrupted concentration of large numbers of in-
dustrial polluters in communities of color with highest incidents of
health problems, including asthma, is a major reason why TRI re-
porting thresholds need to be restored to the lower thresholds for
reporting.

Reporting thresholds back down to 500 pounds instead of the
new relaxed 2,000 pound threshold is crucial. Not only do con-
centrations of large numbers of smaller emitters cause toxic
hotspots, but individual companies’ emissions can fluctuate or
grow. Failure to report at the lower significant level can cause com-
panies to miss reporting when their emissions increase because
they are accustomed to reporting. This can lead to many years of
delay in identification of the problem emissions. In one case of a
steel company located in a residential neighborhood in the Bay
Area, the company’s toxic emissions were causing frequent odor
problems, and emissions were about 500 pounds, but lower than
2,000 pounds, but growing. If TRI thresholds had been weakened
at that time, the trend in documented emissions increases would
have been identified. Neighbors pushed for cleanup, resulting in
the company agreeing to install a carbon control plant.

Some of the worst carcinogens such as methylene chloride and
perchloroethylene previously widely used in California manufactur-
ing are now more rarely used, thanks to community campaigns
using TRI. These have been a widespread phase out by scores of
California manufacturers of many carcinogens and early phase out
in the past of ozone-depleting chemicals due to community publica-
tions of TRI data on individual companies and on regional con-
centration facilities, of facilities. Good and comprehensive TRI re-
porting was not only responsible for public health improvements in
the past, but will also provide crucial safeguards for overuse of
other toxic chemicals and toxic hotspot concentrations, which is
still, unfortunately, widespread.

[The prepared statement of Mr. Bravo follows:]

TESTIMONY OF JOSE BRAVO

Mr. Chairman and members of the subcommittee:

On behalf of Communities for a Better Environment (CBE) and the Just Transi-
tion Alliance (JTA) I would like to thank you for inviting me to speak on the impor-
tant issues of public right-to-know and environmental justice.

The bulk of my testimony is based on the courageous work of CBE, where I serve
as a board member. But my comments here today are also endorsed by the Just
Transition Alliance for which I am executive director. Communities for a Better En-
vironment is a California community-based environmental organization working for
Environmental Justice in highly-industrialized areas of California especially in com-
munities of color and low income communities that have been shown to bear a high-
er burden of concentration of toxic sources.
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e With the weakening of the Toxic Release Inventory, California loses more zip
codes reporting to the TRI than any other state in the nation. The weakening of
the TRI by setting higher reporting thresholds causes California to lose data from
all reporting facilities for 64 out of 502 zip codes, and the other California zip codes
also lose important data. This is tragic, because TRI has been so useful in identify-
ing and prioritizing pollution sources, because reporting is so easy to do, and be-
cause the act of reporting itself makes companies much more aware of their toxics
use. Consequently the weakening of the TRI must be rolled back.

e CBE has used the Toxics Release Inventory (TRI) since its inception, as a fun-
damental Community Right-to-Know tool. For example, one of the earliest analyses
documenting environmental racism was thel1989 CBE “Richmond at Risk: report.
This analysis of TRI, Superfund, and demographic data demonstrated that much
higher concentrations of toxics sources and emissions are sited in areas with the
highest populations of people of color. Reports like these were crucial to community-
based campaigns that led to the development of new Environmental Justice policies
by public agencies, and to phaseout of unnecessary chemical use.

e CBE and many other community-based groups have continued to use the TRI
in concert with demographic data to map cumulative exposure from large numbers
of smaller toxic sources, which individually may have posed lower health risks, but
because of geographic concentration presented formidable risks. CBE continued to
use the data to document increased risks in our 1998 “Holding Our Breath” report,
in our 2004 “Building a Regional Voice for Environmental Justice” report, and in
hundreds of individual research efforts throughout the years. Frequently community
members have used the TRI data themselves to push for local improvements.

e Our 2004 report found in southern California that African-Americans are a third
more likely and Latinos nearly twice as likely to live in a census tract containing
a facility emitting high-priority TRI pollutants. The racial differences in exposure
persisted even when data was controlled for income, land use, and manufacturing
presence. The racial chasm is also larger when emissions are carcinogenic “the more
dangerous the facility, the higher the likelihood that minorities are concentrated
nearby. Mobile sources of pollution just made this problem worse.

e The continued undisputed concentration of large numbers of industrial polluters
in communities of color with the highest incidences of health problems (including
asthma) is a major reason why the TRI reporting thresholds need to be restored to
the lower thresholds for reporting.

o Putting the TRI reporting thresholds back down to 500 lbs instead of the new
relaxed 2,000 lb. threshold is crucial. Not only do concentrations of large numbers
of smaller emitters cause toxic hotspots, but individual companies’ emissions can
fluctuate or grow. Failure to report at the lower significance level can cause compa-
nies to miss reporting when their emissions increase because they are not accus-
tomed to reporting. This can lead to many years of delay in identification of problem
emissions. In one case of a steel company located in a residential neighborhood in
the Bay Area, the company’s toxic emissions were causing frequent odor problems
and emissions were above 500 lbs., but lower than 2,000 lbs, but growing. If the
TRI threshold had been weakened at the time, the trend in documented emissions
increases would not have been identified. Neighbors pushed for cleanup, resulting
in the company agreeing to install a carbon control system at the plant.

e CBE reports based on TRI data led directly to phase out of toxic chemicals at
many industrial facilities, which operated even better without these chemicals. For
example, after public campaigns based on TRI data, many companies using toxic
solvents as degreasing agents found that they could eliminate the production steps
introducing grease in certain metals processing, so that degreasing with toxic sol-
vents became completely unnecessary. Other companies found that toxic cleaning
solvents could be replaced with soap and water! Of course this did not cause the
phaseout of all toxic chemicals, but it resulted in phaseout of many of the most un-
necessary uses of toxics for many chemicals. It also pushed many companies to vol-
untarily minimize usage until alternatives could be phased in.

* Some of the worst carcinogens such as methylene chloride and perchloroethylene
previously widely used in California manufacturing are now more rarely used,
thanks to community campaigns using TRI data. There has been a widespread
phaseout by scores of California manufacturers of to community publications of TRI
data on individual companies and on regional concentrations of facilities. Good and
comprehensive TRI reporting was not only responsible for public health improve-
ments in the past, it will also provide crucial safeguards for future overuse of other
toxic (clhemicals and toxic hotspot concentrations which still are unfortunately wide-
spread.

e In the past, CBE identified many companies that failed to report to the TRI,
skewing the data. To do this, CBE had to find data through painstaking research
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of individual local permit information (which is very inaccessible to the public, fre-
quently taking months to receive). CBE succeeded in getting the non-reporting com-
panies to submit their data to the publicly accessible TRI. Even more importantly,
CBE won many dozens of EPA-approved settlements with these companies in which
we convinced the companies to completely phase out use of the toxic chemicals in
lieu of paying penalties for past failure to report. We helped the companies identify
pollution prevention options and consultants, who often found that companies would
MAKE money from chemical phaseout. As a result, millions of pounds of toxic, can-
cer-causing, and ozone-depleting chemicals were completely phased out by dozens of
California companies.

e While community organizations like CBE have used the TRI data successfully
for decades, we still have a long way to go and cannot afford to lose the full use
of this important tool. Data shows persistent disparity in statewide patterns of toxic
usiz&n Wilth continued higher exposure for African Americans and Latinos as compared
to Anglos.

e We urge you to reinstate the strong TRI reporting requirements at the lowest
thresholds.

Mr. WyYNN. Thank you, Mr. Bravo.
Mr. Bopp.

STATEMENT OF ANDREW BOPP, DIRECTOR, PUBLIC AFFAIRS,
SOCIETY OF GLASS AND CERAMIC DECORATORS, ALEXAN-
DRIA, VA

Mr. Boprp. Thank you, Chairman, and thank the committee for
allowing me to testify today on EPA’s efforts to reduce the paper-
work burden of TRI reporting on small business. My name is An-
drew Bopp. I am the public affairs director of Society of Glass and
Ceramic Decorators. This group is made up primarily of companies
that custom-print mugs and glassware including very small family
businesses. And I noted that earlier people were referring to com-
panies up to 500. I am talking of companies around 15 to 20 em-
ployees and then, well, I will get into this.

I have worked with SGCD members for 10 years now, including
business owners like Nancy Klinefelter, who is president of Balti-
more Glassware Decorators. I have tried to help her as she grap-
ples with the regulatory issues related to operating a business
where lead is a necessary part of the process. Nancy testified on
the TRI burden reduction before the Senate EPW Committee back
in January, and she was eager to be here today. Unfortunately, the
nature of a small business, she is at a trade show in Maryland. No
one else from her company could do it, so she couldn’t be here, so
I am basically speaking for her and others like her.

As with most regulations as has been pointed out before, the TRI
reporting burden creates far more problems for small business than
for large business. Companies like Nancy’s especially, and again,
we are talking 15, 20 employees, not the 500 threshold people re-
ferred to earlier. To give you an idea of the type of company I am
talking about, Baltimore Glass was started by Nancy’s brother
back in 1977, with the help of her father, who had worked in the
glass industry for more than 50 years. They employ 15 employees,
like I said before, including Nancy’s mother, who works in the of-
fice, her father, who acts as general manager, and her brothers
who work in sales and production. This is truly your family-type
business that we are talking about. They employ no engineers on
staff, certainly no environmental engineers, so the TRI burden, it
falls entirely on Nancy.
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Baltimore Glassware is not a unique company. It represents the
typical wholesale glass and ceramic decorator in this country. They
print small quantities of glass and ceramic ware, such as mugs as
Mr. Shimkus showed, for ad specialty, restaurants, souvenir-type
uses. When custom printing these mugs or glasses, companies may
use lead-bearing enamels on the outside surfaces to achieve the
color and mainly durability demanded by customers.

As a rule, unleaded enamels do not have the durability, gloss, or
color ranges the customers require. It is not a case of, oh, we are
just going to choose to pick this. It is a case of you either get the
order or you don’t, which means something in business.

These lead-free colors do not hold up well for abrasion of deterio-
ration in dishwashers. It is very important to understand that the
leaded colors become a part of the glass after they are fired. Also,
due to the cost of these colors, Baltimore Glass and all the compa-
nies like them use what is needed and the rest goes back on the
shelf. These are not companies that are emitting as I will get to.

I am testifying today really in support of EPA’s recent burden re-
duction rule that allows companies such as Baltimore Glass to use
the TRI Form A instead of the more complicated Form R. To do so,
and this is the important thing, they must meet very strict eligi-
bility requirements. It is really similar to using the 1040EZ instead
of the 1040, if you qualify. You are still reporting everything, but
you get to do it in a simpler way.

To qualify, that decorator, Nancy’s company or a company like
them, must use less than 500 pounds of lead in a year, and again,
that is use, not release, and the key is they must report zero re-
lease of lead onsite and offsite. They have to report nothing. So this
is not a case of losing information. This is a case of nothing. She
is able to do it on a simpler form. Essentially all of the information
that the neighbors need is what lead is released, like Congressman
Shimkus referred to earlier, the release. That is what counts.

Baltimore Glass does exceed the threshold of 100 pounds used in
a year to enter into the program, and they exceed the employee
threshold of 10 employees to get into the program, but barely, so
there they are. They are in the program with major companies
using the Form R.

I have spoken with Nancy every year as she has attempted to
complete the Form R properly, but every year she receives notices
from EPA that paperwork corrections are needed. These changes do
no reflect the failure to report color use or release. They just reflect
paperwork errors. For example, last year she received a 13-page
notice from EPA that informed her she had not identified lead com-
pounds by their correct CAS number. This is a small business-
woman who is expected to look through these different forms that
engineers process to fill out a report. Using Form A streamlined
the process for Nancy since it was used for the 2006 report, and
she has to date not received any questions from EPA on her last
report.

Remember, again, small business. Time spent on completing pa-
perwork is time that Nancy and others like her cannot spend on
doing things like supervising employees, working with customers,
and more importantly, looking for new business. Glass and ceramic
decorators face brutal competition like many manufacturers from
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Chinese decorators. The reality is that paperwork burdens add to
the cost of doing business by absorbing staff time. EPA estimated
in the final rule that companies would save 15% a year of staff
time if they qualified to use the Form R. That was brought up ear-
lier, and that is 2 days worth of work for someone. That may not
mean much to a large company, but it means a lot, a real lot to
a small company. Nancy said this, she said this before the EPW
Committee.

SGCD and responsible small business owners like Nancy do be-
lieve that it is important to keep track of any releases that might
impact their neighborhoods where they live. She lives there. Or the
environment. That has not changed as a result of EPA’s new bur-
den reduction rule. If a decorator like Nancy has a release, no mat-
ter how miniscule or even if it is managed offsite, they will be re-
quired to use Form R as in the past. One and you are back on
Form R.

If a company manages, like Nancy’s, its burden production proc-
ess during the year to avoid any release, then you can use the
Form A. That acts as an incentive to eliminate release, and it defi-
nitely does. I talk to her every year she is doing the paperwork,
and it is confusing every year.

SGCD does commend EPA for listening to our concerns and mak-
ing an effort to reduce the TRI paperwork burden without impact-
ing the information that decorators provide to the public through
the TRI Program. I urge this committee to support such paperwork
burden reduction efforts which are critical to maintaining the com-
petitiveness of business in this country, especially small business.

Thank you, again, for the opportunity to testify.

[The prepared statement of Mr. Bopp follows:]
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Thank you for the opportunity to testify on EPA’s efforts to reduce the paperwork burden
of Toxic Release Inventory reporting on small businesses. My name is Andrew Bopp,
and [ am the Public Affairs Director of the Society of Glass and Ceramic Decorators.
This organization is made up primarily of companies that custom print mugs and

glassware including very small family-run businesses.

I have worked with SGCD members for the past ten years including business owners like
Nancy Klinefelter, the President of Baltimore Glassware Decorators, as she grapples with
the regulatory issues that are related to operating a business where lead is a necessary part
of the process. Nancy test{ fied on the TRI burden reduction rule before the Senate
Environment and Public Works Committee on February 6, 2007, and she was cager to
testify here today. Unfortunately, she also handles all of the marketing efforts for her

company, and she is the only person who could work a trade show in Maryland today.

As with most regulations, the TRI reporting burden creates far more problems for small
companies like Nancy’s than larger operations that usually employ technical staff who
can handle the forms. To give you an idea of the type of company I’'m talking about,
Baltimore Glass was started by Nancy's brother in 1977 with the help of her father who
worked in glass decorating for more than 50 years. They employ 15 employees including
Nancy's mother who works in the office, her father who acts as general manager and her
two brothers who work in sales and production. They employ no engineers on staff, let

alone an environmental engineer, so the TRI paperwork falls entirely on Nancy.
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Baltimore Glassware represents the typical wholesale decorator. They custom print small
quantities of glass and ceramic ware for advertising specialty, restaurant and souvenir
distributors. When custom printing mugs or glasses, these companies may use lead-
bearing enamels on the outside surfaces to achieve the color and durability demanded by
customers. As a rule, unleaded enamels do not have the durability, gloss or color ranges
that customers require. These lead-free colors do not hold up well for abrasion or
deterioration in either domestic or commercial dishwashers. It is very important to
understand that the leaded colors become a part of the glass after they are fired. Also,
due to the cost of these colors, Baltimore Glassware and similar companies use only what

is needed, and the rest goes back on the shelf.

I am testifying today in support of EPA’s recent burden reduction rule that allows
companies such as Baltimore Glass to utilize the simpler TRI Reporting Form A instead
of the more complicated Form R if they meet very strict eligibility requirements. | equate
this change to the IRS allowing some taxpayers with very simple returns to use the
1040EZ instead of the complicated 1040 form. Baltimore Glass will still be providing its
neighbors and anyone else who might want to know with the same information about
release that they have always provided, but the Form A makes it easier for Nancy and
other small business owners to file a report. Her neighbors will still have the same access

to information about Baltimore Glass’ releases as they do now.

To qualify, a decorator must use less than 500 pounds of lead in a year and report 0

release of lead on-site and 0 release off-site. That means that Baltimore Glass or similar
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companies essentially are reporting nothing of significance to their neighbors. Lead is
the only TRI chemical used at Baltimore Glassware and other similar shops, and they
report lead use since the reporting threshold is 100 pounds of annual usage. Baltimore
Glass exceeds that threshold, although only barely. T want to emphasize that these

threshold numbers reflect lead used, not released.

I have spoken with Nancy every year as she attempted to complete the Form R properly,
but every year, she received notices from EPA that paperwork corrections were needed.
These changes did not reflect any failure to report color use or release; they just reflected
paperwork errors, For exz;mple, last year, she received a 13-page notice from EPA that
informed her that she had not identified lead compounds by their CAS Number or
chemical category code. Using Form A streamlined the process for Nancy, and

prevented this paperwork run-around for the first time as she filed her 2007 report.

Nancy estimated that tracking color use and completing the Form R paperwork took
more than 130 hours a year, although she never attempted to formally track the time
spent. Each ceramic color has a different percentage of lead, so Baltimore Glass and
similar companies must calculate lead use differently for each color used. This varies
from day to day, and the calculations take time. If a company can maintain zero releases,
the ability to report on Form A really streamlines the reporting burden. This acts as an

incentive to eliminate release.
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Remember that time spent on completing paperwork is time that Nancy and small
business owners like her cannot spend on other things. Time spent on paperwork is time
that is not spent supervising employees, working with customers, and most importantly
looking for new business. Glass and ceramic decorators face brutal competition from
Chinese decorators, and the reality is that paperwork burdens add to the cost of doing
business by absorbing key staff time in particular. EPA estimated in the final rule that
companies would save 15.5 hours a year of staff time if they qualified to use the Form A
instead of the complicated Form R. Again, Nancy reported that the Form A was much
simpler to complete this year for her 2006 report, and this time savings really helped as
she worked to keep her buéiness afloat in a difficult environment for small manufacturing

operations.

SGCD and responsible small business owners such as Nancy believe that it is important
to keep track of any releases that might impact their neighborhoods or the environment.
That has not changed as a result of EPA’s new burden reduction rule. If a decorator has a
release, no matter how miniscule or even if it is managed off-site, it would be required to
us¢ the Form R as in the past. If a company manages its production process durihg a year
to avoid any releases, the ability to use the simpler Form A makes it easier for that

company to handle the paperwork to demonstrate that fact.

The EPA burden reduction rule also encourages companies to adapt the best decorating

methods possible to eliminate releases and to qualify for simpler TRI reporting,
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I also want to emphasize that this burden reduction effort was not done in haste. EPA has
focused on expanding Form A eligibility after many other options were considered. The
agency also sought input from a wide variety of stakeholders. SGCD participated in the
two on-line Stakeholder Dialogs that EPA conducted between 2002 and 2004. 1t has

taken quite a long time to complete this process.

SGCD commends EPA for listening to our concerns and making an effort to reduce the
TRI paperwork burden without impacting the information that decorators provide to the
public through the TRI program. I urge this committee to support such paperwork
burden reduction efforts wilich are critical to maintaining the competitiveness of small

companies in this country.

Thank you again for the opportunity to testify before you today.
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Mr. WyYNN. Thank you, Mr. Bopp.
Mr. Finkelstein.

STATEMENT OF ALAN FINKELSTEIN, ASSISTANT FIRE MAR-
SHAL, STRONGSVILLE FIRE AND EMERGENCY SERVICES,
TRENTON, NJ

Mr. FINKELSTEIN. Good afternoon. My name is Alan Finkelstein,
and I would like to thank Chairman Wynn and Mr. Shimkus and
the subcommittee members for permitting me to come in and give
testimony for this hearing. I would like to also thank Mr. Shimkus
for acknowledging my existence before. I appreciate the acknowl-
edgement.

I am here today because I wanted to speak in support of the
Toxic Right-to-Know Protection Act, H.R. 1055. I want to make
some clarifications. I am not here on behalf of my fire department.
I am not here on behalf of the Cuyahoga County Local Emergency
Planning Committee or any other organization I am associated
with.

I also need to make some clarifications. Mr. Shimkus made a
statement before regarding the fact that first responders don’t
make use or wouldn’t make use of the TRI in their response, and
that is correct. I take credit for making that comment on a con-
ference call that was last, made last winter, to which there were
several replies. It was not my intent for anybody to think that first
responders would make use of 313 rather than 311 and 312, which
are the extremely hazardous substances, and those are required to
be reported.

I have been in the fire service for 25 years, and for the last 15
years I have been involved with hazardous materials response in
planning as well our hazard emergency planning that goes on with-
in my city and Cuyahoga County. I have done extensive work with
the Local Emergency Planning Committee and with the U.S. EPA
Region 5 as far as getting chemical reporting in and working with
facilities to help make them safer.

The toxic release inventory provides us with information that we
wouldn’t ordinarily have. There are some chemicals at facilities or
materials at facilities that aren’t covered under any other section
of EPCRA. A facility in my jurisdiction has copper and manganese
in inventory. They are not covered under any other section of
EPCRA. They don’t provide a hazard probably as far as release be-
cause generally they are not in particulate form, however, for the
workers they are a hazard and for responders they are a hazard
if they go into that building. We need to make sure that they have
the proper respiratory protection for themselves.

As the fire prevention officer for my city, I am responsible for the
facilities, protecting their workers and for staff in general.

There are a couple of things that I learned when I was in my
original fire school way back in the dinosaur age, and there are two
things that stood out for me were that life safety is always the first
priority for firefighters, and for the citizens at large. The second
thing is that pre-planning is important before an incident happens.
Toxic release inventory gives us information about facilities that
may not be available in other sections. It also helps us address
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things with the facility. If they have issues, we can help, also help
them out as far as their planning goes.

There are sections of the Clean Air Act, section 112(r), which is
the risk management plan, and also the Emergency Planning and
Community Right-to-Know Act which were created to help jurisdic-
tions get the information they need for planning and response. It
was also created to help the citizens get information for the facili-
ties in their jurisdictions and which they live around. Because of
concerns about homeland security, a lot of the things, a lot of the
information that was available is no longer available to citizens ex-
cept on a case-by-case basis. It makes things difficult for them.

By increasing the reporting threshold from 500 to 5,000 pounds
for most facilities and enabling facilities to use the Form A, which
doesn’t provide any quantitative information about what is present
at the facilities, it basically just tells us that a facility is there. It
doesn’t give us any information. There have been some companies
that complained that the TRI reporting was overly burdensome and
that it was expensive. My contention is that the cost of not report-
ing it and having people get injured or killed is a lot more expen-
sive.

Basically as far as the reporting goes, it is the responsibility of
business to make sure that they are safe. It may benefit the facility
because they have transparent operations. It lets the citizens know
that they are being open and correcting in what they have out
there, and our facilities tend to be thinking along those lines.

One of the side benefits resulting from toxic release inventory
and the risk management plan being out there is that facilities de-
crease their inventories and change their processes so that they
can minimize the amounts of chemicals they have on site at any
one time. We have facilities that are required to report 10,000
pounds of ammonia if they have it in inventory. They have de-
creased the size of their tanks down to 7,000 pounds. So they save
money by not having to file the reports in certain areas of EPCRA
and RMP, and they also save on product because they don’t need
to keep so much on hand.

The safety is also benefited by having those reductions made in
the amount that is present and also there are inherently safer
processes being used. For the small business people or the Small
Business Administration, I would also like to add that if facilities
need environmental contractors to come in and help them do their
paperwork, they are able to do so, and it helps the small businesses
out.

The last point I would like to make, I cut it a lot shorter. You
have the written ones. I wanted to keep it a little bit shorter, is
that the facilities are generally located in areas where there are
low-income people who have the most risk of health problems be-
cause they don’t have healthcare available to them, and they also
have the least political voice.

Thank you.

[The prepared statement of Mr. Finkelstein follows:]



121
STATEMENT BY
ALAN FINKELSTEIN, ASSISTANT FIRE MARSHAL
STRONGSVILLE FIRE AND EMERGENCY SERVICES
STRONGSVILLE, OHIO
ONTHE
ENVIRONMENTAL JUSTICE ACT OF 20607

AND

THE TOXIC RIGHT-TO-KNOW PROTECTION ACT

BEFORE THE SUBCOMMITTEE ON ENVIRONMENT AND HAZARDOUS
MATERIALS

OF THE

U.S. HOUSE OF REPRESENTATIVES COMMITTEE ON ENERGY AND
COMMERCE

OCTOBER 4, 2007

Good Morning. My name is Alan Finkelstein, and I am the Assistant Fire
Marshal for Strongsville Fire and Emergency Services in Strongsville, Ohio. Thank you
for the opportunity to discuss H.R. 1055, the Toxic Right-to-Know Protection Act. Tam
pleased to be here today to share with you my views on the Toxics Release Inventory
program, and the recent changes to reporting requirements. Before I begin, I do want to
clarify that I am appearing here today in my personal capacity and not as a representative

of Strongsville Fire and Emergency Services.
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Part of my responsibilities in addition to firefighting and paramedic skills include
hazardous materials and disaster planning. Since 1992, [ have been a certified hazmat
technician/specialist. In 1993, I received certification as a CAMEO Suite instructor by
USEPA and NOAA. I also chair the Emergency Response Subcommittee of the
Cuyahoga County Local Emergency Planning Committee. As a member of this
committee, ] have been involved with the integration of GIS and various environmental
software packages for use by responders and planners. As another facet of my work life, 1
teach CAMEQ for Louisiana State University in conjunction with the Department of

Homeland Security. In addition, I have done hazardous materials training in India.

Uses of TRI

The Toxic Release Inventory provides a great deal of information to those that
know how to interpret the data. Although it was not designed exclusively for use by
responders or planners to plan for releases, the data can be used to form a complete
picture of a facility’s status. One of the first things that we learn in fire school is the
importance of preplanning for incidents. Accessing TRI chemical data is just one piece of
the puzzle for preplanning. Sections 311 and 312 of EPCRA are more appropriate for use
on their own, especially in conjunction with the CAMEQ Suite. However, data from TRI
can be used to generate information on facilities including regulatory compliance, which
assists in other areas such as fire safety.

Another way TRI data can be used is to help characterize an area using EPA’s
own databases. Chemical releases that do occur are cataloged and can be reviewed to

form a better picture of how a facility can improve environmental performance, and
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possibly even devise a methodology to improve the economics associated with handling
chemicals. The TRI can also be used when no other information is available at the local
level, such as the aftermath of a Hurricane Katrina or a WMD incident when all local
resources are tied up. At the least, TRI provides the basic information necessary to know
what toxics may be present and possibly released.

In my experience, chemical facilities and large hazmat transporters such as
railroads are located in areas where the population is economically challenged and
politically ignored. Even without other information, we can get data regarding
populations surrounding facilities from the EPA databases. Should we be called into an
unfamiliar area where we have no preexisting knowledge of the hazards, such New
Orleans after Katrina, TRI provides information that can be used to characterize the area
and determine how best to protect the population from exposure to hazardous chemicals.

In order to have the most accurate representation of the toxic chemical hazards
presented by individual facilities, it is critically important to know what and how much
they store or release into the environment. Please keep in mind that some chemicals and
materials are toxic at the microgram level.

The EPA’s recent tenfold increase of TRI reporting thresholds, from 500 to 5000
pounds annually, ignores the risks to the surrounding population. As a result of EPA’s
actions, many facilities are now relieved of reporting toxic chemical management and
releases, effectively removing these facilities from available and reliable database access.
The increase has therefore resulted in the loss of data useful to fire and other responders.
Keep in mind that people live in the immediate areas of these facilities, including the

elderly and children who are more vulnerable to the effects of toxics. The TRI program
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was created to help protect their health and safety. Any change to the program should not

impede this ultimate goal.

Importance of Toxics Goes Beyond Pounds

EPA’s determination that raising the TRI reporting threshold will have a small
impact on available data, and that losing this data is worth the limited burden reduction
benefits, is misleading and contrary to congressional intent. The primary purpose of TRI
is to make information about hazardous chemicals in the local environment available to
the public so that they can take appropriate steps to protect themselves. EPA’s main
argument is that the rule change is insignificant in that it will result in the loss of only one
percent of the national chemical data reported to TRI. Although this argument is
factually correct, focusing on national aggregate numbers belittles the importance of TRI
to communities — the entities that Congress sought to empower with EPCRA. The
significance of lost TRI _inforrnation at the community level can be significant, especially
when you consider that the differences of toxicity among chemicals and their proximity
to populations are crucial factors in understanding local impacts.

In February 2007, the GAO provided a preliminary analysis and found that the
TRI threshold change “will have a significant impact on the amount and nature of toxic
release data available to some communities.” Though even a few communities would be
problematic, the majority of states in the US stand to lose a/ quantitative information for
more than fifteen percent of chemicals used in the state. For instance, Georgia will lose
information on 60 chemicals, and 36, 34 and 30 chemicals will be lost to California, New

Jersey and Pennsylvania, respectively.
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Which chemicals will be lost are also crucial. EPA calculated that 98% of
potentially lost information about waste other than releases is for lead and lead
compounds, polycyclic aromatic compounds (PAC) and mercury/mercury compounds.
These are some of the most toxic chemicals that persist in the environment for long
periods of time and are well known as probable carcinogens to which children are
particularly vulnerable. A reduction in any information about these chemicals will be
harmful and is wholly inconsistent with the aims of EPCRA. The law is very clear about
the importance of making information public, meanwhile there is no charge for burden
reduction. A policy advancing a cause that is nowhere specified as a goal and that flies in

the face of the overriding purpose of a program is bad policy.

TRI is Not a Burden

EPA, and the few supporters of the reporting threshold changed, argues that the
rule making was necessary to reduce burden on companies. I would like to dispel this
myth. First, reporting companies do not face significant burden. By EPA’s own estimates
the amount of money reporting companies will save is between $400 and $700 per form.
In testimony before the Senate Environment and Public Works Committee, the GAO
estimated that the threshold changes would save facilities, on average, less than $900 per
year. This is not a significant amount of money, equaling about a cup of coffee a day.

Second, contrary to what many have said, there is an opinion within the industry
sector that the reporting requirements under the TRI program are not burdensome. Some

companies go so far as to say that they will continue reporting the full amount to EPA,
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because it serves a public good and they won’t save that much money. Unfortunately, not

all companies are such good actors.

Here is a selection of statements from newspaper articles from across the country:

Ameron Pipe Group in Tracy, CA states, "I don't think reporting the requirements
as they exist now [in 2005] is a significant burden." "You have a computer
system, and you're simply updating what you do. As somebody in the industry... I
find most of the complaints about the significant costs associated with reporting
specious and without significant merit.”!

"There's no question that [the TRI reporting] process improves efficiency,’ said
Scott Langdon, spokesman for Indalex Aluminum Solutions Group [in Oakwood,
TX], which has a 350,000-square-foot plant in Oakwood. "We don't really see [the
record-keeping] as all that burdensome,' Langdon said. ‘It was a huge chore back
when it all had to be done manually, but now we have computer software to help
streamline the process.' He said Indalex doesn't plan to relax its standards,
regardless of what the EPA does. "We take environmental health and safety very
seriously,’ Langdon said. 'We would do this even if it didn't cut costs.””

"John Mandel, spokesman for US Gypsum Co., which has a Santa Fe Springs
facility that manufactures sheetrock and cement board and would not be affected
by the proposal, said the change would not affect how the plant is run. "3

"Chris Dartez, environmental supervisor for Benchmark Energy [in Midland,

TX], said the TRI reporting is 'not that big a deal' and typically takes only a

! Hank Shaw, "EPA proposal would ease regulation of toxin releases,"” Contra Costa Times. December 19,

2005.

2 Debbie Gilbert, "EPA Set to Relax its Pollution Laws," Gainesville Times [Gainesville, GA]. November
21, 2005.
* Shirley Hsu, "EPA proposal has local impact,” Whittier Daily News [Whittier, CA]. December 18, 2005.
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couple of hours to complete. 'Doing it electronically makes it a little less of a
hassle, he said."*

« "Fox Industries [of Baltimore, MD] vite president Edye Fox Abrams, like many
industry representatives, says the current reporting requirements are not unduly
burdensome and that her company will do whatever the law requires."

« "Forrest Paint [in Eugene, OR] employs one full-time worker to generate the
reports, and proposed federal rule would mean a 'tiny reduction’ in her work load,
Mark Forrest said. 'Other than that, I don't think it will have any substantial

impact on the tracking and reporting we do on the materials we use,' he said."®

EPA’s Poor Job

Unfortunately, it is difficult to conclude much from the rulemaking other than the
fact that EPA has done a poor job of pursuing burden reduction for the TRI program.
Examination of the options considered, review and selection of proposals, agency
analysis performed, and response to comments reveal serious flaws in the EPA’s
approach. The EPA repeatedly missed opportunities to direct the process to constructive
burden reduction and ignored overwhelming feedback detailing the problems and
concerns with a flawed approach.

EPA’s November 2003 white paper offered five specific burden reduction options

for consideration. Unfortunately, all of these options achieved reduced burden by

* Colin Guy, "Proposed rule change may limit availability of toxic emissions," Midland Reporter-Telegram.
December 15, 2005.

* Lacey Phillabaum, "You Don't Wanna Know, Proposed Changes to a Federal Toxic Inventory Could
Leave Industry's Neighbors In Dark,” Baltimore City Paper. December 7, 2005. .

¢ Diane Dietz, "EPA Secks to Ease Toxics Reporting Rules,” The Register-Guard [Eugene, OR}. October
28, 2005.
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collecting less information or lowering the quality of information collected.. The five
options were:
1. higher thresholds for small businesses,
2. higher thresholds for some industries or chemicals,
3. expanding use of the Form A (essentially higher thresholds for everyone),
4. allowing companies to file 'no significant change' statements rather than full
reports, and

5. allowing companies to report pollution in ranges rather than specific amounts.

Not one of these options would have made it easier to track the information or
calculate amounts or provided resources or tools to small businesses to help them comply
with this important environmental program. Despite getting feedback in comments and
at stakeholder meeting where participants urged EPA to find methods to reduce burden
without sacrificing accuracy or completeness of data, EPA continued to solely pursue this
flawed list of options.

According to the initial findings discussed in GAO’s testimony on February 6",
2007, an investigation of the rulemaking process revealed that EPA failed to follow its
own rulemaking guidelines when developing the new TRI reporting requirements.
Specifically, the TRI workgroup charged with identifying options to reduce reporting
burdens on industry identified three possible options. Though raising the reporting
threshold for non-PBT chemicals from 500 to 5,000 pounds had been suggested by the
Office of Management and Budget (OMB), the TRI workgroup had eliminated it as a

viable option. The agency did not even include the option in the July 2005 economic
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analysis. Despite agency experts striking this option as a poor choice to pursue and a
complete lack of analysis, the option was reinserted by senior EPA officials for the Oct.
2005 proposed rule and is now the basis for the changes in place.

In response to the proposed rule EPA received an overwhelming amount of
responses, more than 122,000, almost all of which were in opposition of the proposed
changes. According to analysis by OMB Watch, the vast majority of commenters,
99.97%, strongly opposed the changes, and only 34 commenters (0.03%) expressed some
degree of support for the proposals. The opposition came from over 120,000 average
citizens, 23 state governments, more than 60 members of Congress, more than 30 public
health organizations, more than 40 labor organizations and more than 200 environmental
and public interest organizations. Support for the proposals came almost entirely from
companies and industry associations in addition to a handful of government agencies and
individuals.

Comments opposing the changes most commonly cited concerns about threats to
public health and the environment from increased, unmonitored pollution, the reduced
ability of government agencies to make sound decisions about toxic pollution and the
lack of burden reduction that will result from the changes. The health concerns raised by
public health officials and organizations, the safety concerns raised by local, state and
federal governments and the environmental concerns raised by public interest groups
bring into question the sensibility of EPA’s actions and strongly suggest that, from a
public health and safety perspective, the proposal should never have been implemented.

Despite the nearly uniform opposition from almost every stakeholder group, the

EPA pressed forward in December 2006 to finalize the threshold changes with only
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minor revisions. The rule increased the reporting threshold for the majority of the 650-
plus TRI chemicals tenfold, from 500 Ibs. to 5,000 Ibs., with a newly added restriction
that only 2,000 Ibs. of the chemical may be released directly to the environment. Also,
for the first time in the 18-year history of TRI, EPA established reduced reporting for the
most dangerous category of toxic chemicals, persistent bioaccumulative toxins (PBTs).

The best solution would have been to make the prograﬁa easier for companies to
comply with, such as improved electronic reporting or a TRI reporting help hotline.
Electronic reporting would make it faster and easier for everyone to report, and would
probably result in improved data quality as it could significantly cut down on data entry
problems. An EPA help hotline could walk facilities through reporting questions with no
risk of enforcement action, a service most useful to small businesses as they are the ones
less likely to have full-time environmental compliance staff. As these examples
demonstrate, there are solutions to make the TRI program simpler and easier for
companies that do not sacrifice the critical information provided by the program.
Regrettably, the threshold changes adopted by EPA significantly limit public access to
toxic chemical information, while doing little to reduce regulatory burden..

Why EPA never considered the other options is unclear. What is clear is that
Congress should demand more from EPA when it comes to a successful program like
TRIL The program should be returned to its original structure and EPA should be tasked
to only examine burden reduction options that maintain the quantity and quality of

information that made the TRI program such a success story.
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Mr. WYNN. Thank you very much, Mr. Finkelstein. We are going
to have to be a little tight, because as you can tell, there is a vote.

I want to get Ms. Wittenberg’s testimony in before we go to the
vote.

Ms. Wittenberg.

STATEMENT OF NANCY WITTENBERG, ASSISTANT COMMIS-
SIONER, NEW JERSEY DEPARTMENT OF ENVIRONMENTAL
PROTECTION, TRENTON, NJ

Ms. WITTENBERG. Thank you. I will keep it short. I optimistically
wrote good morning. Good afternoon now. I will learn my lesson.
My name is Nancy Wittenberg. I am the assistant commissioner of
environmental regulation for the New Jersey Department of Envi-
ronmental Protection.

New Jersey has got a unique perspective on the TRI issue. We
have combined implementation of several laws in New Jersey, in-
cluding our own Worker and Community Right-to-Know Law, our
own Pollution Prevention Act, and the Federal Emergency Plan-
ning and Community Right-to-Know Act. The burden reduction
didn’t impact New Jersey. We combined our forms into one form,
so regardless of what EPA did, facilities in New Jersey that would
be required to submit any form, be it A or R, to DEP have to sub-
mit to us a different form, which is called a Release and Pollution
Prevention Report.

It is much like the Form R, but maybe it is a little easier to do
because we have never had any complaints from small business. I
checked. I went online, I worked through the form myself. We have
pretty much simplified it down as best we could.

What we did sort of to make the point today was we looked back
over the data we have gotten over the years compared to what we
wouldn’t have gotten if we had been subject to the burden reduc-
tion in the State and just to throw out some of the numbers quickly
that we came up with is that we do a trends report, which is per-
haps one of the best things we get out of our TRI data. And in my
submitted testimony is the link to get that. We would have missed
out on knowing about over a million pounds of cancer-causing com-
pounds used in the State of New dJersey. That includes 21,000
pounds of waste arsenic. All of our arsenic data would be lost to
us if that reporting level changed. One hundred, twenty-two thou-
sand, four hundred and sixty-five pounds of styrene, 175,000
pounds of chromium, 44 different carcinogen data would have been
lost to us completely. Six-thousand, seven hundred and seventy-
three pounds of production-related waste for PBTs over just the
last 4 years, 30 municipalities in New Jersey wouldn’t have had
any of their facilities report at all. So we would have lost a signifi-
cant amount of data.

In terms of EJ, we looked at two urban areas in New Jersey: Lin-
den and Camden. Just over the past 2 years if we had been subject
to burden reduction, in Camden four facilities would not have to re-
port at all, and every facility in Camden is right next door to where
a lot of people live. In Linden six facilities would not have had to
report at all, and each of these facilities use PBTs including lead
as well as carcinogens. So that would be a significant loss to those
communities to know about the use of those substances.
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Clearly, New Jersey has seen the benefits of having this data,
and we went back and looked at what we wouldn’t have had should
this change impacted us. So we are very supportive. My testimony
has much more information. I am keeping it short.

Thanks.

[The prepared statement of Ms. Wittenberg follows:]
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Good Moming. My name is Nancy Wittenberg and I am the Assistant Commissioner of
Environmental Regulation for the New Jersey Department of Environmental Protection.
Thank you for the opportunity to discuss HR 1103 and HR1055.

New Jersey is a densely populated state with a current population of close to 9,000,000
and home to some 500 facilities that use, store, generate and release toxic chemicals.
Many of these facilities are located in close proximity to housing, schools and other areas
where the general public are potentially impacted by these substances. Due to the size
and developed state of New Jersey we do not have the luxury of keeping such facilities
isolated. Thus the ability to obtain data regarding toxic substances in our state is of
utmost importance,

New Jersey has a unique perspective regarding Toxic Chemical Release Inventory (TRI)
reporting. New Jersey has combined implementation of several environmental laws
designed to promote multi-media environmental management and public awareness.
New Jersey has one unified program to implement the state’s Worker and Community
Right to Know Act, the state Pollution Prevention Act, and the federal Emergency
Planning and Community Right to Know Act. Since 2003, any facility which is subject
to reporting under the TRI criteria is required to submit a Release and Pollution
Prevention Report, which provides the material balance for toxic chemicals brought on
site and released from the site to the air, water, or land.

Approximately 500 New Jersey companies were, prior to 2006, required to file TRI
forms (Form Rs) listing their environmental releases. However, these companies are also
required to submit to DEP the Release and Pollution Prevention Report (RPPRs) listing
environmental release, waste transfer, throughput, and pollution prevention progress
information. Thus the changes to the TRI adopted by EPA in 2006 did not change the
reporting requirements for New Jersey facilities.

The data collected on the Release and Pollution Prevention Report for NJ is similar to
that required by Form R in that facilities report on quantities of toxic chemicals released
to the environment. As such the federal burden reduction did not impact reporting in
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New Jersey. Thus we are able to compare what data was reported under our existing
framework to what would have been reported were we limited to the federal program.

The data collected in New Jersey has served the state and its residents well. At the
Department of Environmental Protection we collect data detailing chemical throughput,
multi-media environmental releases, on-site waste management, off site transfers and
pollution prevention. The data has been used for a multitude or purposes including:

e Analysis of trends in chemical use, waste generation and releases, reported in our
trends report located at:
http://www.nj.gov/dep/opppc/reports/trendsmaste09.23.06r.pdf

* Reports on the top 10 success stories and failure stories with regard to reduction on
releases

o Evaluation of facility operations

¢ Determination of Department priorities including enforcement, permitting and
technical assistance.

e Assessments of geographic distribution of chemical usage as well as focusing on
specific communities

Through analyzing and reporting on trends we have influenced facilities and have
compelled action.

Were New Jersey subject to the existing federal program many of our efforts would not
have been possible. Looking at the trends report for the ten year period ending in 2005
we identified the following that would not have been reported:

¢ dataregarding releases and waste management for more than 1,000,000 pounds of
cancer —causing compounds

* 21,000 pounds of waste arsenic.

e 122,465 pounds of styrene waste.

e 175,000 pounds of chromium waste

¢ Data on releases of 44 different carcinogens.

e (773 pounds of production related waste for persistent, bioaccumulative, toxic
substances over the last 4 years

¢ release data for 30 New Jersey municipalities

¢ information regarding release or other waste management activities for over 100
facilities.
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Review of data for two urban areas Linden and Camden, during the 2004 to 2006 time
frame, identified specific examples of where release data collected in New Jersey would
have been unavailable. (See Appendix A.) These cities are highly developed areas with
large populations this information is very important. In Camden release data for 4
facilities would have been unavailable. This data includes specifics regarding copper,
zinc, PCBs, chorine, and lead. For Linden in 2006 data on 6 facilities would not have
been available, resulting in the loss of information on PBTs including lead, as well as
carcinogens.

1 have heard that there is concern about the impact of reporting on small businesses. We
have not encountered this in New Jersey. Our rules do not apply to facilities unless they

fall in the list of regulated industry codes and have more than 10 full time employees and
manufacture or process more than 25,000 pounds of a listed substance. All three criteria
must be met. This is consistent with the federal requirement.

HR 1055 amends to Emergency Planning and Community Right to Know Act of 1986 to
require facilities to provide data beyond simply listing hazardous substances to include
specifics regarding releases. Clearly New Jersey is in support of this change. We have
been collecting this data continuously for 20 vears and have seen the benefits.

There are numerous examples of such benefits. The data were used to develop and
undertake enforcement sweeps in two urban communities to respond to resident concerns
about health impacts. The data were used to eliminate emissions of a carcinogen,
hydrazine, from a facility in Newark. The data were used to reduce emissions of benzene
from a refinery. Clearly, were it not for our own state program requirements, New
Jersey’s environment and communities would have suffered unnecessary impact. New
Jersey stands as a clear case for the benefit and need for the most thorough and
comprehensive toxic chemical reporting.
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Summary of Environmental Justice Communities impacted by the TRI Burden Reduction Rule

(all NPO' quantities reported in pounds)

The tables below are present NJ Release and Pollution Prevention Report (RPPR) data for two New Jersey
cities ~ Camden and Linden - that might be considered Environmental Justice communities. RPPR data
parallel in many ways the data reported under the TRI. (The big difference with RPPR data is that
materials accounting, or chemical use, data are reported to NJDEP.) The quantities reported under NPO
and Releases are comparable to that reported on TRI. The quantities support the perspective of some
industry representatives that TRI is “regulation through information” (attributable to a DuPont corporate
representative). The NPO and release trends are downward representing industries reductions in NPO over
the years, whether attributable to pollution prevention activities, market demands (lower production
possibly, but not documented), or simply an attempt to get out of the TRI reporting requirements.

The tables on the following pages detail the summaries presented here. Included are both PBTs (such as
Lead and Compounds, Polycyclic Aromatic Compounds, and Benzo(g,h,i)perylene) and non-PBTs (such as
Benzene, Styrene, Toluene, ete.) that are carcinogens or known to have other human health or

environmental effects.

Camden
Report . : 5
Year # of Facilities # of Reports NPO Releases’
2004 4 9 1,236 608
2005 5 11 724 443
2006 3 7 339 292
Linden
Report # of Facilities # of Reports NPO' Releases®
2004 9 44 31,012 5,959
2005 10 48 29,717 3,834
2006 7 34 23,220 1,465

1. NPO - nonproduct output {or production-related waste).

2. Releases are a component of total NPO.
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Data Loss for Camden as a Result of Burden Reduction Rule based on 2004-2006 RPPR Data
(all quantities reported in pounds)

04

57699400000 [F W WINTER INC & CO NFTO VANADIUM COMPOUNDS 60,439 255 285
31839200000 |STATE METAL INDUSTRIES IN7440-50-8 |COPPER 818,449 231 231
57699400000 |F W WINTER INC &CO NAS0 MANGANESE COMPOUNDS 34,152 121 121
31839200000 {STATE METAL INDUST RIES IN1336-38-3 [POLYCHLORINATED BIPHENY 25 25 1
90224800000 iL-3 COMMUNICATIONS CORP(7439-92-1 ILEAD 1,464 604 0
93952800000 IMAFCO WORLDWDE CORPQFNSS0 POLYCYCLIC AROMATIC COM 2,624 0 0
31839200000 |STATE METAL INDUSTRIES IN7439-92-1 {LEAD 40,263 Q o
31839200000 |STATE METAL INDUST RIES IN7782-50-5 |[CHLORINE 748,000 ] 0
93952800000 IMAFCO WORLDWIDE CORPOR191-242 [ BENZO(G H)PERYLENE 28 0 0

4 9 1,701,444 1,236 608

57689400000 [F W WINTER INC & CO N770 VANADIUM COMPQUNDS 73,014 208 208
31839200000 |STATE METAL INDUST RIES IN7440-50-8 |COPPER 736,159 208 208
93089900000 [GEORGIA PACIFIC GYPSUM LiNgaz ZINC COMPOUNDS 392,441 27 27
31839200000 |STATE METAL INDUST RIES iN1336-36-3 [POLYCHLORINAT ED BIPHENY 26 26 1
93089900000 |GEORGIA PACIFIC GYPSUM LINA20 L.EAD COMPOUNDS 1,028 1 1
90224800000 |L-3 COMMUNICATIONS CORP(7438-92-1 {LEAD 1,089 257 Q
11800900000 [CONCORD CHEMICAL CO INC [107-21-1  [ETHYLENE GLYCOL 880 0 0
11900900000 {CONCORD CHEMICAL CO INC |111-422  IDIETHANOLAMINE 60,000 Q 0
11900800000 {CONCORD CHEMICAL CO INC |1318-77-3 [CRESOL (MIXED {SOMERS) 100,000 Q 0
31839200000 |STATE METAL INDUSTRIES IN7439-82-1 {LEAD 39,600 o 0
31839200000 |8TATE METAL INDUSTRIES IN7782-50-5 {CHLORINE 726,000 0 G

5 11 2,130,237 724 443

31839200000 |STATE METAL INDUST RIES IN7440-50-8 ICOPPER 663,113 273 273
83089900000 |GEORGIA PACIFIC GYPSUM L{Ng82 ZING COMPOUNDS 911,278 18 18
31839200000 |STATE METAL INDUSTRIES IN1336-36-3 [POLYCHLORINAT ED BIPHENY a7 27 1
93089800000 |GEORGIA PACIFIC GYPSUM LINAZO LEAD COMPQUNDS 1,228 o 0
90224800000 {L-3 COMMUNICATIONS CORP{7430-92-1 ILEAD 394 20 0
31838200000 ISTATE METAL INDUSTRIES IN7430-82-1 {LEAD 40,300 0 a
31838200000 [STATE METAL INDUSTRIES INV782-50-5 [CHLORINE 872,000 [¢] o

3 7 2,488,338 339 292
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Data Loss for Linden as a Result of Burden Reduction Rule based on 2004 RPPR Data

82980100000 [CONOCOPHILLIPS CO N495 NICKEL COMPOUNDS 4,955( 4,955 1,349
33757700004 |INFINEUM USA 115-07-1  |PROPYLENE [PROPENE] 1,307)  1.807] 1,307,
00004010001 |GENERAL MOT ORS CORPORAT07-21-1  [ETHYLENE GLYCOL 397,572 1,164 855
00004010001 |GENERAL MOTORS CORPORAT10-54-3  IN-HEXANE 22,962 691 596
15244700000 [LUBRIZOL DOCK RESINS 30-62-6  IMETHYL METHACRYLATE 638,672 719 309
82080100000 [CONOCOPHILLIPS CO 74-00-8 HY DROGEN CYANIDE [HYDRO 29,290 280 290
82880100000 |CONQCOPHILLIPS CO NGO ANTIMONY COMPOUNDS 18,749 749 192
00004010001 |GENERAL MOTORS CORPORA71-43-2  IBENZENE 18,791 217 152
15244700000 {LUBRIZOL DOCK RESINS 96-333  [METHYL ACRYLATE 251,097 414 135
82980100000 | CONOCOPHILLIPS CO 67-56-1 METHANOL 380,131 131 131
82980100000 | CONOCOPHILLIPS CO N10O COPPER COMPOUNDS [WITH 2,626] 2,626 120
82980100000 |CONOCOPHILLIPS CO 127-184  {TETRACHLOROET HYLENE [PE 56,110 118 o
00004010001 |GENERAL MOT ORS CORPORA1634-04-4 IMETHYL TERT-BUT YL ETHER 67,185 465 89
73021500002 [COSMED GROUP INC 75-21-8 ETHYLENE OXIDE 73,005 73 73
82980100000 {CONOCOPHILLIPS CO N420 LEAD COMPOUNDS 5,881 1,681 51
15244700000 {LUBRIZOL DOCK RESINS 100-42-5  [STYRENE 434,449 3,027 41
15244700000 {LUBRIZOL DOCK RESING 141-322  IBUTYL ACRYLATE 213,003 174 35
00004010001 [GENERAL MQTORS CORPORAT10-82-7  JCY CLOHEXANE 22,394 107 28
15244700000 [LUBRIZOL DOCK RESINS 108-10-1  IMETHYL ISOBUTYL KETONE 98,977 1,828 21
15244700000 [LUBRIZOL DOCK RESINS 140-88-5  [ETHYL ACRYLATE 35,848 238 20
15244700000 {LUBRIZOL DOCK RESING 107-13-1  JACRYLONITRILE 15,193 16 18
73021500002 |COSMED GROUP INC 75-56-¢ PROPYLENE OXIDE 11,755 12 12
00004010001 |GENERAL MOT ORS CORPORANSE2 ZINC COMPOUNDS 17,181 4,549 g
82980100000 | CONQCOPHILLIPS CO NS0 POLYCY CLIC AROMATIC COM 1,533 1,533 5
15244700000 {LUBRIZOL DOCK RESING 79-10-7 ACRYLIGACID 102,858 10 3
82980100000 |CONCCOPHILLIPS CO 1313-27-5 MOLYBDENUM TRIOXIDE 2,813 313 3
15244700000 |LUBRIZOL DOCK RESING 71-38-3 N-BUT YL ALCOHOL 17,081 3,090 2
15244700000 {LUBRIZOL DOCK RESINS 85-44-9  IPHTHALIC ANHYDRIDE 38,381 35 2
82980100000 {CONOQCOPHILLIPS CO N4SS MERCURY COMPOUNDS 49 37 1
15244700000 [LUBRIZOL DOCK RESING 111-42-2  DIETHANOLAMINE 80,529 4 1
15244700000 [LUBRIZOL DOCK RESING N120 DHSOCY ANATES 10,181 2 1
33757700004 [INFINEUM USA N4R0 LEAD COMPOUNDS 1 1 0
00585211018 |PSEG FOSSIL LLO NESO POLYCYCLIC AROMATIC COM 475 338 0
82880100000 |CONOCOPHILLIPS CO 191-24-2  {BENZO(G,H,HPERYLENE 46 48 Q
00004010001 |GENERAL MOT ORS CORPORANAZ0 LEAD COMPOUNDS 1,799 80 0
CITGO PETROLEUM CORPOR|1336-38-3 [POLYCHLORINAT ED BIPHENY

LEAD COMPOUNDS 1,382 Q 0

83747200000 | TOTAL LUBRICANTS USAINC{107 ETHYLENE GLYCOL 65,338 Q 0
83747200000 ;TOTAL LUBRICANTS USA INC{N230 GLYCOL ETHERS (EXCEPT 8U 26,648 o 0
83747200000 |TOTAL LUBRICANTS USA INC|NG83 POLYCHLORINAT ED ALKANES 150,469, 0 0
83747200000 | TOTAL LUBRICANTS USA INCNas2 ZING COMPOUNDS 14,375 0 o
85313000001 [GULF OIL LIMITED PARTNERZ191-24-2 [BENZO(G,H )PERYLENE 4,508 0 0
85313000001 |GULF Ofl. LIMITED PARTNERS7489-82-1 {LEAD 236 0 0
85313000001 {GULF OIL LIMITED PARTNERSNS20 POLYCYCLIC AROMATIC COM 23,510 o 0
9 44 3,290,321) 31,012 5,959
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Data Loss for Linden as a Result of Burden Reduction Rule based on 2005 RPPR Data

00004010001 IGENERAL MOT ORS CORPORAGT-56-1 METHANOL 18,390] 2,106 1,492
00004010001 |GENERAL MOTORS CORPORA108-883  [TOLUENE 80,631 908 418
00004010001 [GENERAL MOT ORS CORPORAT10-54-3  IN-HEXANE 18,565 461 344
15244700000 |LUBRIZOL DOCK RESINS 80-826  IMETHYL METHACRYLATE 644,792 528 286
337BT700004 {INFINEUM USA 110-54-3  IN-HEXANE 3,493] 3,493 228
82980100000 [CONOCOPHILLIPS CO NO1O ANTIMONY COMPQUNDS 24,4620 1,482 183
82980100000 [CONQCOPHILLIPS CO 67-56-1 METHANGL 360,160 160 180
82980100000 [ CONOCOPHILLIPS CO 127-184 [TETRACHLOROETHYLENE [PH 92,135 138 135
15244700000 {LUBRIZOL DOCK RESINS 98-33-3 METHYL ACRYLATE 209,478, 187 101
00004010001 [GENERAL MOTORS CORPORAT1-43-2 BENZENE 14,658, 179 82
00004010001 |GENERAL MOT ORS CORPORA1634-04-4 METHYL TERT-BUT YL ETHER 65,672 429 77
73021500002 [COSMED GROUP INC 75-21-8 ETHYLENE OXIDE 64,745 85 65
82080100000 |CONQCOPHILLIPS CO NA20 LEAD COMPOUNDS 6,424 1,924 45
15244700000 [LUBRIZOL DOCK RESINSG 140-88-5 [ETHYL ACRYLATE 279,709 196 33
15244700000 {LUBRIZOL DOCK RESINS 100-42-6  |[STYRENE 282,278 51 31
73021500002 |COSMED GROUP INC 75-56-8  [PROPYLENE OXIDE 31,439 3t 31
15244700000 [LUBRIZOL DOCK RESING 141-32-2  [BUTYL ACRYLATE 191,694 150 27
00004010001 IGENERAL MOTORS CORPORA110-82-7  [CY CLOHEXANE 18,242 138 21
15244700000 [LUBRIZOL DOCK RESINS 95-83-8 1,2, 4-TRIMETHY LBENZENE 101,377] 3,21 20
15244700000 {LUBRIZOL DOCK RESINS 108-10-1  [METHYL ISOBUTYL KETONE 58,558 939 16
15244700000 {LUBRIZOL DOCK RESINS 107-13-1  JACRYLONITRILE 21,209 14 14
82980100000 |[CONOCOPHILLIPS CO 74908  HYDROGEN CYANIDE [HYDRO! 180,013 13 13
15244700000 [LUBRIZOL DOCK RESING 100-414  [ETHYLBENZENE 68,549, 4,765 12
82980100000 {CONOCOPHILLIPS CO NSQ0 POLYCYCLIC AROMATIC COM 2,71 2,711 &
15244700000 |LUBRIZOL DOCK RESING N23¢ GLYCOL ETHERS (EXCEPT 8 74,440 2,319 5
15244700000 {LUBRIZOL DOCK RESINS 71-36-3 N-BUT YL ALCOHQL 168,581 2,258 3
15244700000 {LUBRIZOL DOCK RESINS 78-84-2 1SOBUTYRALDERYDE 18,428 31 3
15244700000 [LUBRIZOL DOCK RESING 79-10-7  JACRYLICACID 89,621 9 2
82980100000 {CONOCOPHILLIPS CO N458 MERCURY COMPOUNDS ] 20 1
00004010001 |GENERAL MQTORS CORPORAN420 LEAD COMPOUNDS 1,472 25 1
15244700000 {LUBRIZOL DOCK RESING 85-44-9 PHTHALIC ANHYDRIDE 16,434 17 1
33757700004 INFINEUM USA N420 LEAD COMPOUNDS 18 16 Q
82880100000 {CONQCOPHILLIPS CO 191-24-2  |BENZO(G,H,HPERYLENE 72 72 o]
00004010001 |GENERAL MOTORS CORPORAT07-21-1  [ETHYLENE GLYCOL 194,937 255 o]
00588211018 |PSEG FOSSIL LLC 7832-00-0 [SODIUM NITRITE 22,000 0 Q
15244700000 [LUBRIZOL DOCK RESING 111422  [DIETHANCUAMINE
THYLENE GLYCOL 0 Q
57836900000 [CITGO PETROLEUM CORPOR|N420 LEAD COMPOUNDS 1,224 0 Q
£8493000007 [BRUNSWICK HOT MIX CORP  11344-28-1 JALUMINUM OXIDE (FIBROUS F 108,000 0 Q
83747200000 I TOTAL LUBRICANTS USA INC{107-21-1  [ETHYLENE GLYCOL 45,500 Q 0
83747200000 [TOTAL LUBRICANTS USA INCN230 GLYCOL ETHERS (EXCEPT § 25,242 0 0
83747200000 | TOTAL LUBRICANTS USA INC N583 POLYCHLORINAT ED ALKANESY 201,777 0 0
83747200000 | TOTAL LUBRICANTS USA INC Ng82 ZING COMPOUNDS 92,400 0 0
85313000001 [GULF OIL LIMITED PARTNERS191-24-2  IBENZO(G, H,)PERYLENE 4,789 0 Y
85313000001 |GULF OIL LIMITED PARTNERY7439-92-1 JLEAD 245 o 0
85313000001 |GULF OiL LIMITED PARTNEREN580 POLYCY CLIC ARGMATIC COM 25,500 0 0
10 46 3,822,847| 29,717 3,834
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Data Loss for Linden as a Result of Burden Reduction Rule based on 2006 RPPR Data

15244700000 |LUBRIZOL DOCK RESING 80-8246  |METHYL METHACRYLATE 473,501 756 288
82980100000 |CONOCOPHILLIPS CO NGO ANTIMONY COMPOUNDS 22,816 3,816 232
15244700000 |LUBRIZOL DOCK RESING 08-333  METHYL ACRYLATE 118,272, 341 206
82980100000 [CONCCOPHILLIPS CO 67-56-1 METHANOL 280,184 184 184
15244700000 [LUBRIZOL DOCK RESING 100-425 [STYRENE 224,287 380 130
82080100000 [CONOCOPHILLIPS CO 127-184 [TETRACHLOROETHYLENE [PH 120,008 98 98
82980100000 [CONQCOPHILLIPS GO NA2O LEAD COMPOUNDS 8,840, 840 64
73021500002 |{COSMED GROUP INC 75-21-8 ETHYLENE OXIDE 55,079 56 56
15244700000 |LUBRIZOL DOCK RESING 108-10-1  IMETHYL ISOBUTYL KETONE 58,704 872 33
73021500002 [COSMED GROUP INC 75-56-9  {PROPYLENE OXIDE 28,811 30 30
15244700000 |LUBRIZOL DOCK RESINS 85-44-9 PHTHALIC ANHYDRIDE 24,208 42 25
16244700000 [LUBRIZOL DOCK RESING 141-32-2 |BUTYL ACRYLATE 110,898 132 20
15244700000 {LUBRIZOL DOCK RESINS 140-88-6 |ETHYL ACRYLATE 266,318 175 15
15244700000 [LUBRIZOL DOCK RESING 107-13-1  JACRYLONITRILE 20,304 16 13
0000004 2261 JCONQCO PHILLIPS 107-21-1  IETHYLENE GLYCOL 11,109 12 12
0000004 2281 [CONQCO PHILLIPS N230 GLYCOL ETHERS (EXCERT 8y 36,675 12 12
82980100000 [CONOCOPHILLIPS CO 74-90-8 HY DROGEN CYANIDE [HY DRO! 150,011 1 11
15244700000 |LUBRIZOL DOCK RESING 100-414 (ETHYLBENZENE 57,9810 4,181 10
15244700000 [LUBRIZOL DOCK RESINS 67-56-1 METHANOL 18,779 2,395 10
15244700000 {LUBRIZOL DOCK RESING N230 GLYCOL ETHERS (EXCEPT 84 64,778] 4,501 9@
82980100000 {CONOCOPHILLIPS CO NG90 POLYCY CLIC AROMATIC COM 2,887 2,887 5
15244700000 {LUBRIZOL DOCK RESING 71-36-3 N-BUT YL ALCOHOL 24,499 816 1
15244700000 [LUBRIZOL DOCK RESINS 79-10-7  {ACRYLICACID 56,929 55 1
82980100000 {CONQCOPHILLIPS CO N458 MERGURY COMPOUNDS 56 14 1
00000042261 JCONOCO PHILLIPS N590 POLYCY CLIC AROMATIC COM 53,010 5 1
33757700004 [INFINEUM USBA N420 LEAD COMPQUNDS e} El Y
82980100000 [CONOCOPHILLIPS CO 181-24-2  [BENZO(G,H,IPERYLENE 229 229 Y
00000042261 [CONOCO PHILLIPS 191-24-2  IBENZO(G,HNPERYLENE 10,860 1 a
15244700000 {LUBRIZOL DOCK RESINS 111-42-2  |DIETHANOLAMINE 18,017 475 0
15244700000 {LUBRIZOL DOCK RESING 78-84-2 {SOBUTYRALDEHYDE 16,341 18 Q
57836800000 |CITGO PETROLEUM CORPORINA20 1LEAD COMPOUNDS 1,079 0 o
85313000001 {GULF OIL LIMITED PARTNERS181-24-2  IBENZO(G, H )PERYLENE 4,418, 0 0
85313000001 |GULF QIL LIMITED PARTNERY7439-82-1 [LEAD 237 0 i)
85313000001 [GULF OlL LIMITED PARTNERYNSS0 POLYCY CLIC AROMATIC COM 24,361 0 0

7 34 2,373,683 23,220 1,485
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Mr. WynNN. Thank you very much. Short but effective.

I want to thank all the witnesses. Unfortunately, we do have a
vote on. We have two votes, a 15-minute and a 5-minute, so I think
it is safe to say that we probably wouldn’t be back before, about
25 minutes if you want to take a break, get a sandwich, or some-
thing like that. We will be back, we will have questions following
that. Thank you.

The subcommittee stands in recess.

[Recess.]

Mr. WYNN. They will probably be drifting in. If someone sees
them, just let them know. In the meantime, I think what I would
like to do is go ahead and start. I know Mr. Bopp has another en-
gagﬁment. I just have a couple of quick questions that I will start
with.

The Chair recognizes himself for questions.

Mr. Bopp, I am sympathetic to small businesses, but I want to
cover a couple things. One, we are talking about electronic filing
for the most part I think.

Second, you mentioned lead a number of times. Does your client
deal with other chemicals in her processes, or is she primarily con-
cerned about reporting on lead?

Mr. Bopp. It is really just lead.

Mr. WYNN. OK. So basically we have a situation of electronic fil-
ing with one chemical, and isn’t it true to phrase this other ques-
tion, isn’t it true that basically once you, after the first year, your
basic data, name, address, location, type of chemical, all is pretty
much set. You just touch the button.

Mr. Bopp. Right.

Mr. WYNN. So is it reasonable to say that it is less burdensome
in subsequent years than it is in the first year?

Mr. Bopp. It would seem so. For her, though, and I wish she
were here because she could answer this a heck of a lot better than
me, but she still files the paper forms. So, again, this is someone
who actually complains frequently about being forced into the elec-
tronic forms. So she still does the paper forms. A lot of the time
that is spent is in tracking the lead use and the colors because
every color has a different percentage of lead.

So, and, again, from her experience, like I have said, every single
year she has gotten something back from EPA saying that some-
thing she has done is not correct. Again, there are no releases
there, but this is, again, a very small company. Obviously they are
computerized, who isn’t, but she is not very comfortable with work-
ing on the web, and again, I wish she were here, because she would
say exactly that, and she often really gets wound up over things
like that.

Mr. WYNN. Are there any other witnesses, do any other wit-
nesses want to make a comment on the small business problem?
I think Ms. Wittenberg:

Ms. WITTENBERG. The only thing I would say is that from New
Jersey’s perspective and we have been doing this a long time, and
it is a State program, so we provide as much assistance as we can,
we have never had a complaint from small business about burden,
about cost. I checked every office we had to make sure that, over
the years, we have a small business assistance office.
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As I said, our forms are on-line, it is mandatory electronic. The
form is set up to be pretty user friendly, but it has not been an
issue for the small businesses in our State anyway to date to do
the reporting.

Mr. WyYNN. Thank you. Mr. Shelton, I appreciate your testimony,
and I know you said there are instances, and I am aware of in-
stances in which the environmental justice issue has really caused
hardship. I was wondering if you could help us put a human face
on this if you might relate one of the situations that the NAACP
has encountered.

Mr. SHELTON. Thank you very much. We visited the small town
of Gainesville, GA, very close to a rather large production facility.
If you walked into this local community, what you see is some very
pristine, working class homes on a street that slopes down to a
very, very nice public playground at the bottom of this very nice
and pristine community. Just past the playground you see a drain-
age ditch and just on the other side of that you see a rather large
facility.

That large facility has a number of smokestacks that pour out
toxins and so forth into the air. Interestingly enough, it was the fa-
cility that actually paid for that very, very nice playground and the
great part and the great area that we had a chance to visit.

We walked through the community and actually stopped by each
door on a one-block, both sides of the street, and stopped at each
house in which a member of the community actually had some
form of cancer. What we found as we moved through the streets
and put a black ribbon on the steps, on the railing of each of the
houses that actually got through stopping by many to visit to find
out in many cases that more than one member of the family actu-
ally has some kind of cancer. We stopped and visited one young
man, 30 years of age, living with his mother, his sister, and all
three had some type of cancer. Mother had a form of throat cancer,
he had a form of a lung cancer, his sister had a form of ovarian
cancer, but this seemed to go on on both sides of the street and
throughout this entire city block. As we got to the block after lay-
ing these black ribbons, we turned around and looked back, and
quite frankly, Mr. Chairman, we were stunned and shocked to see
that nearly every house on this street, 20 houses on each side of
the street, almost every house had a black ribbon in front of it. It
was shocking to see how pollutants like this actually destabilized
the entire families and for that matter entire communities.

Mr. WYNN. Thank you very much. That has been the observation
that many of us have been able to make in conversations in dif-
ferent parts of the country, and I appreciate you sharing that with
us.
At this time I am going to relinquish the balance of my time to
my ranking member, Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr.——

Mr. WYNN. Excuse me. I would like to relinquish my time and
recognize for a full 5 minutes. You didn’t see that coming. A full
5 minutes for questioning to Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman.
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A lot of the statements that are made in the second panel talks
about the community not knowing, having information, the right-
to-know. I don’t disagree with any of that.

If we could change the definition so that release really, so that
TRI isn’t toxic release, because we know as you heard in the, you
all sat in the first panel, that it really is toxic use, management,
and release inventory, no one here would have a problem with that,
would they?

Why don’t you just, Mr. Shelton?

Mr. SHELTON. It doesn’t matter to us what you call it.

Mr. SHIMKUS. Right.

Mr. SHELTON. The importance that

Mr. SHIMKUS. Yes. I think there is a problem with what you call
it, because you by definition tell business and this form says you
are releasing toxics, where many times they are not. They may be
good stewards, so if we could just change the terminology and still
get the same information, you wouldn’t have a problem with that.

Mr. SHELTON. As long as all the data is collected at the same lev-
els quite frankly. As a matter of fact, we would then begin to push
you further to collect even more data. Nonetheless, as long as the
data is collected don’t care a whole lot about what you call it as
long as you continue to collect that data.

Mr. SHiMKUS. OK. Mr. Bopp.

Mr. Bopp. No. I think that is a very good idea, because, again,
people look at that

Mr. SHIMKUS. Mr. Finkelstein.

Mr. FINKELSTEIN. I concur. I think that that is the ideal way to

go.
Mr. SHIMKUS. Ms. Wittenberg.

Ms. WITTENBERG. Not a problem.

Mr. SHIMKUS. Not a problem. Great. Thank you.

I do have unanimous consent to have inserted into the record of
this hearing a letter supporting analysis submitted both, to both of
us and dated today from the Business Network for Environmental
Justice on H.R. 1103. I understand from staff that this information
was transmitted to your staff yesterday, and we were told at the
staff level that the majority would have no objection to its inclu-
sion.

Ms. SoLis [presiding]. Without objection.

Mr. SHIMKUS. Thank you.

Ms. Sours. It will be entered into the record.

Mr. SHIMKUS. And then Mr. Bopp, thanks for staying. I think it
is important.

Your fellow, and remember, those of us who really, and we are
trying to talk about small business. I have problems with that defi-
nition, what is it, 500, 2507

Mr. Bopp. Yes.

Mr. SHIMKUS. But most of us in rural America, small business
is small business. It is 30 employees or less. Small business creates
50 percent of all new jobs in America.

Mr. Bopp. Uh-huh.

Mr. SHIMKUS. Are those Mom and Pops that create new jobs. So
your testimony is important, and I appreciate you coming here, and
I appreciate you staying.
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Obviously, your fellow panelists has overwhelmingly questioned
the EPA’s TRI burden reduction proposal. They keep pointing to
overwhelming amount of comments against this rule. Why is this
burden reduction so important?

Mr. Bopp. Again, the thing I keep coming back to is for these
small businesses it is zero releasers who are getting reduction.
Companies in the glass and ceramic industry face real, real, real
tough competition from overseas. Every 2-day period, which is what
the savings would be that it saved, is valuable. It is helpful, and
again, to report nothing. If you are reporting something, our, to use
the case of Nancy once again, she lives in the neighborhood. She
is the last one who is going to want to have dumping in her neigh-
borhood.

So to make it simpler for her, to save her time to just make
things better for business without losing any release information,
I don’t see how that is bad.

Mr. SHIMKUS. Would any of your members or other fellow small
businesses be except from reporting under the new rule?

Mr. Bopp. No. It is, you are either on the Form R or the Form
A. If you release anything at all, you are back on the Form R, and
one pound transmitted offsite, you are back on Form R.

Mr. SHIMKUS. Is the TRI, hopefully TUMRI, if we can change
that, is TRI the only environmental health or product safety rule
that you need to follow?

Mr. Bopp. Not at all. Starting with the final product FDA has
heavily regulated the use of metals on tableware for years. OSHA
rules take precedence for worker exposure possibly in these situa-
tions, various States have different rules. As you can imagine,
when there is lead in the consumer product, FDA has regulated
this tightly for 35 years. It is sort of, it is like leaded crystal. Lead
is there. It is, if there is no lead, there is no leaded crystal. That
doesn’t mean it is dangerous in that form.

So it is highly regulated already.

Mr. SHIMKUS. And are Nancy’s mugs and the paint on them reg-
ulated by anyone else or in any other way? Probably the same
question.

Mr. Bopp. Same question basically. Yes. Those agencies basically,
again, for products using lead, they are heavily, heavily, heavily
regulated.

Mr. SHIMKUS. And Dr. Bullard and Mr. Bravo, the question I
asked before you returned was if reporting is all the same, would
you be supportive of changing the TRI phrase to TUMRI, that is
my new lobbying, which would be the toxic use, management, and
release inventory?

The other panelists, I don’t want to sway you, they all said they
wouldn’t have a problem. I am—could be an amendment, so would
you have, if everything else stayed the same, we just changed, re-
lease, and added, use, management, and release.

Mr. BULLARD. Well, Congressman, I would not have a problem
with changing that as long as everything stayed the same.

Mr. SHIMKUS. OK.

Mr. BULLARD. We have lots of names for facilities and reporting
requirements like sanitary landfill.
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Mr. SHIMKUS. Yes. I just want to get clarify. I am just trying to
bring clarity here.

Mr. Bravo.

Mr. Bravo. Yes. Likewise what Dr. Bullard is saying. I wouldn’t
have a problem with that, but there is something to be said about
names.

Mr. SHIMKUS. Yes. That is right. And I am just, I thank you. I
went over my time. Yield back.

Ms. Souris. OK. Then I guess I am the closing person here, but
I have a lot of questions.

Mr. Bopp, you mentioned that there is a burden that is shared
by small businesses, and you say in the application process and ap-
plying for this information.

What is the real cost, though, of compiling that information that
they have to by law do anyway? It doesn’t mean that they are
going to be left without having to do that, so can you give me an
idea of what that is, that they currently have to do anyway?

Mr. Bopp. Absolutely. Yes. Nancy, I believe she even said in the
EPW testimony back in February estimates without having for-
mally done anything that about 130 hours go into calculating the
colors used during the year by all employees, because, again, if you
are decorating 20 different types of mugs a day with multiple col-
ors, you have to track each color. Each color has a different amount
of lead, and so——

Ms. SoLis. But she is still going to be required under law to do
that anyway.

Mr. Bopp. She still has to do that. Absolutely.

Ms. SoLis. So, that is not really what we are talking about here.
We are talking about in this proposal by EPA is to reduce the in-
formation so all you are going to, all we are really talking about
is that one application and which to me sounds de minimus in
some sense.

Mr. BopPp. According to EPA it is 15% hours. So if Nancy were
here, and I will speak for her, that is 2 whole days when she could
be doing something else.

Ms. Sorrs. Right. And I understand that.

Mr. Bopp. So, and, again, it is, I think the key thing here is in
this case for lead to be on that simpler form she has to be reporting
zero release onsite and offsite. So I don’t see how being on a sim-
pler form, that is the key thing we are reporting here.

Ms. SoLis. Well, she also makes a choice by running her business
that contains that kind of contaminants. So those are choices that
business people make. So everyone in our society we usually agree
that everyone pays under the law.

Mr. Bopp. Oh, absolutely.

Ms. SoLis. So that is what is happening here.

So, anyway, my other question is for Dr. Bullard. Thank you so
much for coming and Mr. Bravo and all the panelists obviously, but
I wanted to ask you with respect to the comment that was made
earlier by Ms. O’Neill, what you feel about the fact that just 1 per-
centage of less information is going to be made available.

What does that mean for communities of color and underrep-
resented areas?
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Mr. BULLARD. I think it is important to understand that 1 per-
cent across the board may not seem like a large number for the
kinds of releases that we are talking about or the number of facili-
ties, but if you are talking about communities that are already
overburdened, communities that already have more than their “fair
share” of types of emitting facilities, you are not talking about a
level playing field.

Ms. SoLis. So maybe what you, I am trying to understand. So I
am looking in my own district where we have maybe in the city of
Industry, near my district, you have several different industry-run
organizations that have heavy, heavy concentrations of pollutants,
whether it is paint, whether it is battery acid and arsenic and what
have you. And if you are, you are taking some people off that list,
it doesn’t mean that it lessens the toxicity in the air or the water.

And I guess that is what I am trying to understand is, in your
opinion is that what would happen? We are not taking away the
facility. The facility is still going to be there.

Mr. BULLARD. Right. The facility will still be there. Again, when
you talk about one facility that may produce a small amount of pol-
lution, it may, the toxicity level for that one facility may be such
that it creates a huge health problem, health threat in those com-
munities that are already overburdened and saturated.

Ms. Sonis. And so my concern, too, is that OMB asked EPA to
work towards a national figure instead of looking at the localities
that we have been hearing today from our witness from Mr. Chair-
man, and that is why I think when people somehow disregard the
importance of environmental justice, that we are trying to somehow
capture why it is important to have an equal playing field, because
so many times we are not looked at adequately. And I know that
is the case right now in my district. I have three Superfund sites,
and we have high levels of contaminants, perchlorate in our water,
which is another discussion that we have had before.

And we have, this is, there is no scientific evidence yet, but I
wish we could collaborate and have HHS here at another time to
collaborate the data for incidents of diseases as well as high asth-
ma rates, high incidence of epilepsy, cancer, and what have you. In
an area where I grew up nearby a battery recycling plant where
acid, arsenic was produced and disposed of, our water has been
contaminated.

Thank goodness for local jurisdictions in our State of California
because we have Proposition 65, which requires notification. And
most people will read a flyer that you will get in the mail, but they
won’t even understand what that means, and it means to be aware
of, that there are some maybe ambient particular matter that is
there in the air. We have found neighborhoods adjacent to where
I live, where I grew up where there are cancer clusters; ovarian,
all kinds, uterine. All kinds of different types of cancers, and it is
rather alarming to me to know that this isn’t just going on in my
part of town, that it continues to happen.

My time is up.

Mr. Chairman, I yield back to you.

Mr. WYNN [presiding]. I want to thank the vice-chair for giving
me a little break there and particularly, again, for her leadership
throughout on this issue.
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If there are no other questions at this time, I believe that con-
cludes our business with these witnesses. We have no further wit-
nesses today. Thank you again for your patience and for your testi-
mony.

I would like to remind Members that you may submit additional
questions for the record to be answered by the relevant witnesses.
The questions should be submitted to the committee clerk in the
electronic form within the next 10 days. The clerk will notify your
offices of procedures.

And without objection thank you, again, and the subcommittee
stands adjourned.

[Whereupon, at 2:10 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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110t CONGRESS
18T SESSION H. R, 1 055

To amend the Emergeney Planning and Community Right-to-Know Aet of
1986 to strike a provision relating to modifications in reporting frequency.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 14, 2007

Mr. PALLONE (for himself, Ms. SoLis, Mr. DEFAz10, Mr. BRADY of Pennsyl-

To

1
2

vania, Mr. KrCiNicH, Mr. LaNTtos, Mr. MORAN of Virginia, Mr. FRANK
of Massachusetts, Ms. SCHWARTZ, Mr. ROTHMAN, Mr. INSLEE, Ms. MaT-
sur, Mr. MCGOVERN, Ms. WooLSEY, Ms. BERKLEY, Mr. GEORGE MIL-
LER of California, Mr. WEXLER, Mr. MARKEY, Mr. ALLEN, Mr. WEINER,
Mr. CONYERS, Mr. WaxMaN, Ms. Linpa T. SANCHEZ of California, Mr.
GRALVA, Ms. SCHAKOWSKY, Mrs. Capps, Mr. PavyNg, M
BLUMENAUER, Mr. SERRANO, Mr. GUTIERREZ, Ms. CASTOR, Mr. ACKER-
MAN, Mr. Hour, Ms. Hirono, Mr. SIRES, Mr. PASCRELL, Mrs.
TAUSCHER, Mr. HoNpa, Ms. BorDALLO, Mr. Cray, Mr. ErLisox, Ms.
McCoLruM of Minnesota, Mr. OLVER, Ms. KILPATRICK, Mr. NADLER,
Mr. WynN, Mr. LEviN, Mr. DoyLE, Ms. BAuDWIN, and Mr. FARR) intro-
duced the following bill; which was referred to the Committee on Energy
and Commerce

A BILL

amend the Emergency Planning and Community Right-
to-Know Act of 1986 to strike a provision relating to
modifications in reporting frequency.

Be it enacted by the Senate and House of Representa-

twves of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the “Toxic Right-to-Know

Protection Act”.

SEC. 2. MODIFICATIONS IN REPORTING FREQUENCY.

Section 313 of the Emergency Planning and Commu-

nity Right-to-Know Aet of 1986 (42 U.S.C. 11023) is

amended-—

SEC.

(1) by striking subseetion (i); and

(2) by redesignating subsections (j) through (1)
as subsections (i) through (k), respectively.

3. REQUIREMENTS RELATING TO TOXIC RELEASE IN-
VENTORY.
Notwithstanding any other provision of law—

(1) the Administrator of the Environmental
Protection Agency (referred to in this section as the
“Administrator’”’) shall establish the eligibility
threshold regarding the use of a form A certification
statement under the toxic release inventory program
established under the Emergency Planning and
Community Right-to-Know Act of 1986 (42 U.S.C.
11001 et seq.) at not greater than 500 pounds for
nonpersistent bioaccumulative and toxic chemicals;
and |

(2) the use of a form A certification statement
described in paragraph (1), or any equivalent suec-

cessor thereto, shall be prohibited with respect to

«HR 1055 IH
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any chemical identified by the Administrator as a
chemical of special concern under section 372.28 of
title 40, Code of Federal Regulations {or a successor

regulation).

*HR 1055 TH
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110TH CONGRESS
mee™ H.R. 1103

To codify Executive Order 12898, relating to environmental justice, to require

the Administrator of the Environmental Protection Agency to fully imple-
ment the recommendations of the Inspector General of the Agency and
the Comptroller General of the United States, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 15, 2007

Ms. Souis (for herself, Mr. Wynn, Mr. Hastings of Florida, Mr. UpaLL of

Colorado, Mr. CONYERS, and Mr. ELLISON) introduced the following bill;
which was referred to the Committee on Energy and Commerce, and in
addition to the Committee on Natural Resources, for a period to be sub-
sequently determined by the Speaker, in each case for consideration of
such provisions as fall within the jurisdiction of the committee concerned

A BILL

To codify Executive Order 12898, relating to environmental

1

justice, to require the Administrator of the KEnviron-
mental Protection Agency to fully implement the rec-
ommendations of the Inspector General of the Agency
and the Comptroller General of the United States, and
for other purposes.

Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the “Environmental Justice
Aect of 20077,

SEC. 2. CODIFICATION OF EXECUTIVE ORDER 12898.

(a) IN GENERAL.—The President of the United
States is authorized and directed to execute, administer
and enforce as a matter of Federal law the provisions of
Executive Order 12898, dated February 11, 1994, (“Fed-
eral Actions To Address Environmental Justice In Minor-
ity Populations and Low-Income Populations”) with such
modifications as are provided in this section.

(b) DEFINITION OF ENVIRONMENTAL JUSTICE.—For
purposes of carrying out the provisions of Executive Order
12898, the following definitions shall apply:

(1) The term “environmental justice” means
the fair treatment and meaningful involvement of all
people regardless of race, color, national origin, edu-
cational level, or income with respect to the develop-
ment, implementation, and enforcement of environ-
mental laws and regulations in order to ensure
that—

(A) minority and low-income communities
have access to public information relating to
human health and environmental planning, reg-

ulations and enforcement; and

+HR 1103 IH
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3
(B) no minority or low-income population
is forced to shoulder a disproportionate burden
of the negative human health and environ-
mental impacts of pollution or other environ-
mental hazard.

(2) The term “fair treatment” means policies
and practices that ensure that no group of people,
including racial, ethnic, or socioeconomic groups
bear disproportionately high and adverse human
health or environmental effects resulting from Fed-
eral agency programs, poiieies, and activities.

{¢) JupiciaL REVIEW AND RIGHTS OF ACTION.—
The provisions of section 6-609 of Executive Order 12898
shall not apply for purposes of this Act.

SEC. 3. IMPLEMENTATION OF RECOMMENDATIONS BY EN-

VIRONMENTAL PROTECTION AGENCY.

(a) INSPECTOR GENERAL RECOMMENDATIONS.~—The
Administrator of the Environmental Protection Agency
shall, as promptly as practicable, carry out each of the
following recommendations of the Inspector General of the
agency as set forth in report # 2006-P-00034 entitled
“EPA needs to conduct environmental justice reviews of
its programs, policies and activities””:

(1) The recommendation that the agency’s pro-

gram and regional offices identify which programs,

*HR 1103 IH
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policies, and activities need environmental justice re-

views and require these offices to establish a plan to

complete the necessary reviews.

(2) The recommendation that the Administrator
of the agency ensure that these reviews determine
whether the programs, policies, and activities may
have a disproportionately high and adverse health or
environmental impact on minority and low-ineome
populations.

(3) The recommendation that each program
and regional office develop specific environmental
justice review guidance for conducting environmental
Jjustice reviews,

(4) The recommendation that the Administrator
designate a responsible office to compile results of
environmental justice reviews and recommend appro-
priate actions.

(b) GAO RECOMMENDATIONS.—In developing rules
under laws administered by the Environmental Protection
Agency, the Administrator of the Agency shall, as prompt-
ly as practicable, carry out each of the following ree-

ommendations of the Comptroller General of the United

~ States as set forth in GAQ Report numbered GAO-05—

289 entitled “EPA Should Devote More Attention to En-

vironmental Justice when Developing Clean Air Rules™:

*HR 1103 IH
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(1) The recommendation that the Administrator
ensure that workgroups involved in developing a rule
devote attention to environmental justice while draft-
ing and finalizing the rule.

(2) The recommendation that the Administrator
enhance the ahility of such workgroups to identify
potential environmental justice issues through such
steps as providing workgroup members with guid-
ance and training to helping them identify potential
environmental justice problems and involving envi-
ronmental justice coordinators in the workgroups
when appropriate.

(3) The recommendation that the Administrator
improve assessments of potential environmental jus-
tice impacts in economic reviews by identifying the
data and developing the modeling techniques needed
to assess such impacts.

(4) The recommendation that the Administrator
direct appropriate agency officers and employees to
respond fully when feasible to public comments on
environmental justice, including improving the agen-
ey’s explanation of the basis for its conclusions, to-
gether with supporting data.

(¢) 2004 INSPECTOR GENERAL REPORT.—The Ad-

25 ministrator of the Environmental Protection Agency shall,

+HR 1103 TH
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as promptly as practicable, carry out each of the following
recommendations of the Inspector General of the agency
as set forth in the report entitled “EPA Needs to Consist-
ently Implement the Intent of the Executive Order on En-
vironmental Justice” (Report No. 2004-P-00007):

(1) The recommendation that the ageney clearly
define the mission of the Office of Environmental
Justice (OEJ) and provide agency staff with an un-
derstanding of the roles and responsibilities of the
office.

(2) The recommendation that the agency estab-
lish (through issuing guidance or a policy statement
from the Administrator) specific time frames for the
development of definitions, goals, and measurements
regarding environmental justice and provide the re-
gions and program offices a standard and consistent
definition for a minority and low-income eommunity,
with instructions on how the agency will implement
and operationalize environmental justice into the
agency’s daily activities.

(3) The recommendation that the agency ensure
the comprehensive training program currently under
development includes standard and consistent defini-
tions of the key environmental justice concepts (such

as ‘“low-income”, ‘“‘minority’”’, and ‘‘disproportion-

sHR 1103 IH
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ately impacted”) and instructions for implementa-

tion of those concepts.

{(d) REPORT.~—The Admunistrator shall submit an ini-
tial report to Congress within 6 months after the enact-
ment of this Act regarding the Administrator's strategy
for implementing the recommendations referred to in sub-
sections (a), (b), and (c). Thereafter, the Administrator
shall provide semi-annual reports to Congress regarding
his progress in implementing such recommendations as
well as his progress on modifying the Administrator’s
emergency management procedures to incorporate envi-
ronmental justice in the agency’s Incident Command
Structure (in accordance with the December 18, 2006, let-
ter from the Deputy Administrator to the Acting Inspector

General of the agency).

«HR 1103 IH
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BUSINESS NETWORK FOR
ENVIRONMENTAL JUSTICE

October 4, 2007
VIA EMAIL

The Honorable Albert Wynn

Chairman

Subcommittee on Environment and Hazardous Waste
Committee on Energy and Commerce

Th Honorable John Shimkus

Ranking Member

Subcommittee on Environment and Hazardous Waste
Committee on Energy and Commerce

U.S. House of Representatives
2125 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Wynn and Ranking Member Shimkus:

Thank you for the opportunity to comment on the work of the House Subcommittee on
Environment and Hazardous Waste. The Business Network for Environmental Justice ("BNEJ")
is a voluntary organization of businesses, corporations, industry trade associations, industry
service providers and business groups interested in environmental justice issues. Formed in
1995, the BNEJ believes all people should be treated fairly under all laws, including
environmental laws, without discrimination based on race, color, or national origin. We support
open and informed dialogue with citizens about environmental decisions that affect local
communities. We also support continued sound scientific research into factors affecting human
health and the environment, and the use of scientifically sound risk assessments in evaluating
and prioritizing health and environmental risks.

The BNEJ's statement today focuses first on H.R. 1103, the Environmental Justice Act
of 2007. We do not necessarily object to codification of Executive Order 12,898, but we hav
s rious concemns about the goals and effects of H.R. 1103.

Below, please find the full text of our comments. Again, thank you for the opportunity to
present our views today.

Sincerely,

Keith W. McCoy
Executive Director
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EXECUTIVE SUMMARY

H.R. 1103, the Environmental Justice Act of 2007. We are open-minded
about the potential benefits of codifying Executive Order 12,898, but we have serious
concerns about H.R. 1103, which invites litigation over alleged “disparate impacts.”

“Disparate Impacts” are not evidence of discrimination. In a free
society, not everyone lives the same distance from every facility, whether it's a
library or a landfill. State and local environmental issue permits based on their
technical standards, not based on the demographics of the nearby population.

Eliminating “disparate impacts” is not a reasonable goal. It's not
reasonable to expect that every group will live equally distant from every facility.

H.R. 1103 Would Invite Litigation. By overturning section 6-609 of the
Executive Order, the bill allows anyone to sue in "court over any federal agency
action that they believe creates or permits any “disproportionate impact.” This
invites federal judges to second-guess permits issued by state regulators.

EPA’s Environmental Justice “Toolkit.” In November of 2004, EPA issued its
Toolkit for Assessing Potential Allegations of Environmental injustice. The Toolkit
was meant to provide EPA’s Environmental Justice Coordinators with a systematic
approach for evaluating complaints of alleged environmental injustice.

Confrontation instead of collaboration. Rather than encouraging
collaborative approaches to problem-solving in affected communities, the Toolkit
embodies a confrontational approach similar to EPA’s highly controversial
guidance, issued in 2000, under Title VI of the Civil Rights Act of 1964.

Uncritical acceptance of complaints. Using a "hypothetical example,”
the Toolkit suggests that EPA’s EJ Coordinators should view the facts from the
perspective of citizens who complain, paying little heed to the views of state and
local government officials, or those of business and industry stakeholders.

Eguating all disproportionate impacts with environmental injustice.
The Toolkit mistakenly equates all disproportionate impacts with environmental
injustice. But the law requires equal treatment, not equal results.

Lack of meaningful public comment. The Business Network for
Environmental Justice (‘BNEJ") filed detailed comments with EPA when the
Toolkit was proposed in November of 2003. Yet EPA never responded to those
comments. It simply issued the Toolkit without addressing these issues.
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STATEMENT

First, the bill would effectively charge all federal agencies with eliminating all
“disproportionate impacts” that may be associated with agency programs, policies, and
activities. This standard is unrealistic, unworkable, and unsound. Including it in federal
statutory law would commit the United States Government to achieving the impossible.

Second, the bill would invite litigation over virtually any situation where any
federal program, policy, or activity allegedly exposed any racial, ethnic, or
socioeconomic group to a “disproportionate impact.” This would require the federal
courts to second-guess the existence of such impacts, and the means taken to address
them. Because many claims arise from environmental permits issued by state and local
government agencies, the bill would have the federal courts begin second-guessing the
decisions made by these state and local governments.

We discuss these issues below.

EPA’s EJ “Toolkit.” Today’s statement then addresses EPA’s Toolkit for
Assessing Potential Allegations of Environmental [njustice (the “Toolkit"), issued in
November of 2004. We believe the Toolkit fails to provide a useful framework for
assessing allegations of environmental injustice. Rather than encouraging collaborative
approaches to problem-solving in affected communities, the Toolkit embodies a
confrontational approach that bypasses state environmental regulators and affected
industrial facilities. In many respects, EPA’s Toolkit outlines an approach similar to that
found in EPA’s highly controversial proposed investigation guidance, issued in 2000
under Title V1 of the Civil Rights Act of 1964.

Given our serious concerns with the Toolkit, the BNEJ submitted detailed written
comments to EPA when the Toolkit was proposed in November of 2003. Unfortunately,
EPA never responded to the BNEJ's comments. but simply issued the Toolkit in final
form without addressing any of the issues raised by the BNEJ. Thus, it is especially
appropriate for the Subcommittee to examine the Toolkit as part of its consideration of
EPA’s environmental justice programs.

IL H.R. 1103 Would Invite Litigation Over “Disproportionate Impacts.”

The idea of codifying Executive Order 12,898 may have some merit. In any
event, the BNEJ remains open-minded about potential benefits that might be achieved
through such legislation. We believe firmly, however, that H.R. 1103 goes too far.

A. “Disproportionate Impacts” Are Not Evidence of Discrimination.
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The concept of “disproportionate impacts,” as used in Executive Order 12,898, is
borrow d from the context of employment discrimination claims under Title VIl of the
Civil Rights Act of 1964. The courts have allowed Title VIl plaintiffs alleging
employment discrimination to make out a prima face case by showing the existence of a
disparate impact, a significant disparity between the racial composition of the
employer's workforce and the racial composition of the qualified pool of job applicants.
The burden then shifts to the employer to show offer some justification for the
disparity ¥

In the context of employment discrimination and traditional Title VI claims, this
structure makes sense. Of course, we do not expect absolute equality of minority
representation (demographic homegeneity) in employment. Instead, we expect
representation to be proportional to some relevant measure of job qualification.? In
other words, given the appropriate reference population (qualified job applicants or
employees), we expect proportionally equal results in the target population (applicants
hired or employees promoted). Thus, where we find a “racially disparate outcome,” we
require some justification to show that the outcome is not the result of unlawful
discrimination.?

But these expectations do not carry over to the context of environmental justice
claims. “Generally, population variables are not ‘well-mixed’: they are not randomly
distributed in groups and clusters . . . " As a result, there is no reason to expect that
the population affected by an industrial or governmental facility would tend to mirror the
racial or ethnic composition of the surrounding city, the county, the state, or the entire
nation. Because there is no reason to expect that sort of “proportionality” to occur in the
absence of discrimination, there is also no reason to think that any “disparities” from
proportionality are the result of discrimination.

As the U.S. Court of Appeals for the Seventh Circuit explained:

The fact that a qualified black is passed over for promotion in
favor of a white has been thought sufficiently suspicious to
place on the defendant the minimum burden of presenting a
noninvidious reason why the black lost out. . . . [But] we
pointed out the unsuitability of [the disparate impact]
framework when there is no basis for comparing the

1/ See, e.g., NAACP v. Medical Center, Inc., 657 F.2d 1322, 1333-34 (3d Cir. 1981) (en banc); ¢f.
Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 660 (1989) (Title VII).

21 See Mark Kelman, Concepts of Discrimination in “General Ability” Job Testing, 104 HARV. L. REv.
1157, 1166 n.23 (1991).

3/ id.

4/ Leslie Kish, Survey Sampling 163 (1965).
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defendant’s treatment of the plaintiff with the defendant’s
treatment of other, similarly situated persons. .... No

reasonable suspicion of racial digscrimination can arise from
j{

he mere fact of a discrepancy . . . .2

in sum, the fundamental point here is that in the context of environmental justice,
so-called disparate impacts are not evidence of discrimination. It is entirely predictable
that all sorts of facilities — some perceived as public benefits, others perceived as
undesirable — will be located in such a way that not all sub-groups in the population live
equally close to, or equally distant from, these facilities. Whether we focus on libraries
or landfills, medical centers or incinerators, not everyone will live equally close to - or
equally distant from — these facilities. This non-equal distribution is a function of zoning,
market forces, and individual preferences in a free society. It is not evidence of racial or
ethnic discrimination.

B.  Eliminating “Disproportionate Impacts” is Not a Reasonable Goal.

As noted earlier, the BNEJ emphatically believes all people should be treated
fairly under all laws, including environmental laws, without discrimination based on race,
color, or national origin. This means that environmental standard-setting, permitting,
and enforcement should be free of any such discrimination,

But this does not mean that all persons can or should be guaranteed equal
environmental results. See, e.g., Alexander v. Choate, 469 U.S. 287, 304 (1985)
(Congress sought to assure “evenhanded treatment” and equal opportunity to
participate in federally-funded programs, not to guarantee “equal results” from such
programs) (Rehabilitation Act); Jersey Heights Neighborhood Ass'n v. Glendening, 174
F.3d 180, 194 (4™ Cir. 1999) (noting that, in the context of highway construction, “equal
benefits” would mandate “a twisting, turning roadway that zigs and zags only to capture
equally every ethnic subset of our population,” and rejecting “equal benefits” approach
as an “absurdity”) (Fair Housing Act).

As a practical matter, a guarantee of equal resuits would be impossible to
implement or enforce in a free society. ldentical facilities cannot be placed everywhere,
and even identical facilities cause unequal impacts in different locations for different
populations. Consequently, some individuals within the community and some
communities as a whole will inevitably face greater exposure than others to any given
facility. Differences in exposure are not the same thing as environmental injustice. The
key point is that differences do exist, and we cannot blindly condemn all such
differences.

5/ Latimore v. Citibank Federal Savings Bank, 151 F.3d 712, 713-15 (7th Cir. 1998) (emphasis
supplied); cf. Ayres & Vars, 98 CoLum. L. Rev. at 1635 (government affirmative action to remedy private
employment discrimination is justified only when individuals comp t in the same labor market).

3
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This point was clearly articulated by the Environmental Hearing Board of the
Commonwealth of Pennsylvania in an early phase of the environmental justice litigation
arising in Chester, Pennsylvania:

Life in organized society necessarily involves risks, burdens
and benefits. These all increase as society grows larger and
more complex. |deally, they should be shared equally by all
members of the society, but that is rarely, if ever, possible.
Transportation facilities cannot be everywhere; some
persons will be close to one, others will not. Whether this is
looked upon as benefit or burden will depend on the outlook
and interests of each person. Parks and recreational
facilities also cannot be in every neighborhood. Those not
near to such a facility may feel burdened by the distance
while those adjacent to it may feel burdened by the
proximity. . . . The point is that all persons in society have
a mixture of risks, burdens and benefits in varying
proportions to other persons.

Chester Residents Concerned for Qualily Living v. Commonwealth of Pennsylvania,
Environmental Hearing Board Docket No. 93-234-MR, slip op. at 1518 (Oct. 20, 1993)
(emphasis added).

C. “Disproportionate Impact”’ Claims Are Subjective and Unpredictable.

Even if the goal of equal environmental results was a sound one, the
identification of “disproportionate impacts” in the context of environmental regulation
and permitting is highly subjective. There is no agreed-upon framework for making
these determinations, so there is no predictability for any of the stakeholders.

In theory, at least three basic issues must be resolved in order for a federal
agency to determine whether a disparate environmental effect exists that may warrant
redress under EPA's regulations. These are:

(1) the types of adverse impacts to be considered, how they are to be measured,
and whether they are causally related to the actions or activities of concern;

(2) the target and reference populations to be assessed; and

(3) the magnitude of disparities between target and reference populations.
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Because each of these issues raises questions that have no principled answers,
federal agencies seeking to evaluate allegations of disproportionate impacts will
inevitably face highly subjective claims, and their answers will be unpredictable.

1. Adverse Impacts, Causation, and Measurement

In the context of employment discrimination under Title Vi, the adverse impact of
concern is clear: a job applicant was turned down or an employee was not promoted or
was fired.¥ In the environmental justice context, however, substantial disputes exist as
to what types of adverse impacts should be analyzed for disparities.

Consider the siting of a chemical manufacturing facility. Should the adverse
impacts of concern be limited to health effects directly caused by actual exposure to
materials of concern, or should they include exposure to materials of concern without
regard to health effects? Should the adverse impacts include health effects resuiting
from psychological responses to such exposures or even to the potential for such
exposures?? Should the adverse impacts include psychological or aesthetic impacts
(including non-human environmental protection) that do not have physical
manifestations? Should the adverse impacts include health effects resulting from
differential sensitivities to equivalent exposures, which may or may not be caused by
personal behaviors? Should the adverse impacts include socio-economic effects of
siting the facility, such as changes to traffic patterns and effects on housing costs and
supplies?

Even if the relevant impacts can be identified, additional questions are posed.
Should each of the relevant adverse impacts of particular facilities be evaluated
separately, or should they be combined in an overall assessment of the impacts of
those facilities? Should the adverse impacts of particular facilities be evaluated
separately from other facilities or activities causing the same types of environmental
impacts, or should they be combined into an assessment of cumulative impacts?
Finally, should these similar but cumulative impacts be evaluated in isolation, or should
they be combined with different types of impacts in an overall evaluation of (synergistic)
environmental impacts?

There are no easy or principled answers to any of these questions.
In any event, once the relevant impacts are specified, they must be measured

and causally related to the relevant activities. Like the impacts themselves, the nature
of the measuring tools and the causal proof required is entirely unclear.

6/ See, e.g., Guardians Ass'n v. Civil Serv. Comm'n, 463 U.S. 582 (1883) (Title V1 termination);
Griggs v. Duke Power Co., 401 U.S. 424 (1971) (Title VIi hiring); Bridgeport Guardians, inc. v. City of
Bridgeport, 933 F.2d 1140 (2d Cir. 1991) (Title Vil promotion).

7l See, e.9., Metropolitan Edison Co. v. People Against Nuclear Energy, 460 U.S. 786, 775 (1983).

5
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In the environmental justice context, if the adverse effect of concern is exposure
to pollution, then proving causation may be a relatively simple (but still quite complex)
matter of measuring and modeling emissions of pollutants from particular (or multiple)
facilities. But if the adverse effects of concern are health risks to or actual effects
produced in individuals, proving causation becomes immensely complex. For some
eff cts, it may be impossible. How should federal agencies measure and trace to
particular facilities adverse health, psychological or aesthetic effects that vary with the
beliefs and susceptibility of the receptors?

Again, there are no easy or principled answers. Further, as with employment
discrimination, arithmetic proof will rarely suffice to demonstrate adverse impacts.¥ This
is true even in the simple case of disparate exposure to pollutants. Such proof will not
address the many uncertainties involved in the physical dispersion of pollutants. Nor
will it address differing sensitivities of minorities to pollutants, a common concern of
environmental justice advocates. If the adverse impacts of concern are instead defined
as health effects resulting from multiple, cumulative, and synergistic exposures to
pollutants, sensitive statistical methods must be employed to determine if differences in
observed or predicted effects are statistically significant. The nature of the proof thus
depends largely on the adverse impacts of concern.

If statistical proof is employed, arbitrary choices also must be made in
establishing the required level of significance. In addition to the choice of statistical
m thods, regulators and analysts often use a 90%, a 95%, or a 99% confidence interval
to assess the effects of particular activities. The choice of slgmﬁcance level will
dramatically alter whether disparate impacts are identified,? but the choice is rarely
mandated by faw.1¥ The higher the threshold of confidence required, the more difficuit it
will be to prove that a disparate impact exists. But even when highly significant

8/ See 1 BARBARA LINDEMANN & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION LAw 93 (ABA 3d ed.
1886) (hereinafter cited as “LINDEMANN & GROSSMAN"); id. at 29 (1998 Supplement) (discussing criticism
of the “80 percent rule” of 29 C.F.R. §§ 1607.1, 1607.4(D), which some courts have applied to determine
when employee selection criteria have an adverse effect); RAMONA L. PAETZOLD & STEVEN L. WILLBORN,
THE STATISTICS OF DISCRIMINATION: USING STATISTICAL EVIDENCE IN DiSCRIMINATION CASES § 5.06 at 5:10 to
5:15 (West Group 1998) (hereinafter cited as “PAETZOLD & WILLBORN") (discussing the 80 percent rule);
EEOC v. Steamship Clerks Local 1066, 48 F.3d 594, 606 (1st Cir. 1995) (statistical proof is not always
required to establish a prima facie case of disparate employment impact under Title Vil); cf. York v.
American Telephone & Telegraph Co., 95 F.3d 948, 958 (10th Cir. 1996) (judicial notice of disparate
impacts is inappropriate).

9/ See Adrian E. Raferly, Bayesian Model Selection in Social Research, in SOCIOLOGICAL
METHODOLOGY 1995, at 111 (Peter V. Marsden ed., 1885).

10/ See LINDEMANN & GROSSMAN at 90-81 (discussing the use of different confidence intervals in Titie
Vi litigation).
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statistical correlations are generated, they may not necessarily prove that particular
actions or activities cause the environmental impacts of concern.

In sum, federal agencies would face an unmanageable task in seeking to assess
their own programs, policies, and activities to discern potential disproportionate impacts.

2. Target Populations and Reference Populations

Even if identifying the relevant impacts was more straightforward, the difficulties
and complexities associated with comparing various populations are far greater. in the
employment discrimination context, the relevant comparison groups are clear. In regard
to hiring, a court can compare the racial comgosition of an employer’s work force to the
racial composition of the qualified labor pool.1? Similarly, in regard to promotion or firing,
a court can compare the racial composition of qualified employees to those promoted.

In the environmental justice context, however, it is far more difficult to identify the
impacted (“target”) population, and more difficult still to determine an appropriate
comparison (“reference”) population. Because population groups are not randomly
distributed, as explained earlier, “[m]uch depends on how relevant communities are
defined and upon what constitutes a ‘proportional’ distribution of desirable or
undesirable land uses. There are no easy or absolute answers to either of these
questions.”%¥

The problem of defining the relevant comparison groups is particularly acute
when proximity — e.g., distance to a chemical manufacturer -- is used as a proxy for
exposure or health impacts. Unless proximity is directly correlated with exposure,
different proximities may be selected arbitrarily to determine the target population and
its demographic composition. The arbitrary choices can include measures based on
geographic distances, on similar or different political or statistical jurisdictions, or on
other geographical proxies for actual exposures. For example, a target group could be
selected based on a specified distance from a facility, a particular jurisdiction, or a
specific direction or specific pattern of activity.

Even if the target group is selected on the basis of direct exposures, arbitrary
choices are made in selecting a comparison group. There is no “control” reference

" See, e.g., OTis D. DUNCAN, INTRODUCTION TO STRUCTURAL EQUATION MODELS (Academic Press,
Inc. 1975).

12/ See PAET20LD & WILLBORN § 5.04, at 6:7-5:9 (disparate impact analysis normally addresses
qualified applicants or relevant labor markets, but may use for comparison the general population when
applicant data "are not available, reliable, or are believed to be biased, and where statistical information
regarding the labor market is difficult to ascertain”).

13/ Alice Kaswan, Environmental Justice: Bridging the Gap Between Environmental Laws and
“Justice,” 47 Am. U. L. Rev. 221, 231 (1897).
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group that both (1) precis ly matches the demographic composition of the target
population and (2) lacks the chemical or other facility of concemn. No theoretical
standard exists with which to determine what demographic reference population is
“appropriate.” A reference group for comparison thus can only be selected based on
arbitrary choices. These choices may include demographic groups located within a
larger distance, a larger jurisdiction or a “comparable” jurisdiction in another location, all
or different directions or all or different patterns of activity.

For example, one could draw a circle with a one-mile radius around the proposed
facility. Or one could consider only those residents within the circle who live downwind
from the proposed facility. Or, instead of drawing circles, one could look to existing
political or statistical jurisdictions, such as census tracts, zip codes, townships, cities,
counties, and states. Each of these alternatives has a different demographic make-up,
so the choice of one or the other will always alter the result of any comparison to the
demographic composition of the target population. Depending on which comparison
groups is chosen, the resuits of a disparate impact analysis will vary dramatically.

Without principled answers, claims of disparate impact remain arbitrary and even
subject to manipulation. In practice, environmental justice advocates have adopted
different approaches to advance their causes, even within the same case. In one well-
known Title VI case, the plaintiffs initially defined the target population as all individuals
living within the city of Chester, Pennsylvania, and the reference population as all
citizens living within Delaware County, Pennsylvania.l¥ But when they later filed their
complaint in federal court, the plaintiffs chose a different, more favorable, but equally
arbitrary target population, i.e., all individuals living in the census tract in which the
facility was located '

The arbitrariness of choosing a reference population for comparison purposes is
exacerbated by the statistical fact that the racial and ethnic composition of communities
is not uniform and is not randomly distributed. So if proximity to a chemical or other
facility is used to define the target population, and a county is used to define the
reference population, we should expect to find in many cases that there are statistically
significant “disparate impacts” between the racial or ethnic make-up of the smaller
population and the larger one.

3. Magnitude of Disparities

In civil rights cases that do not address environmental justice, courts have
required proof that disparate impacts exceed a non-frivial threshold. This threshold is

14/ See Chester Residents Concerned for Quality Living v. Commonwealth of Pennsyivania,
Environmental Hearing Board Docket No. 93-234-MR, slip op. at 1518 (Oct. 20, 1993) (emphasis added).

15/ See Complaint §f 31, Chester Residents Concerned for Quality Living v. Seif, 944 F. Supp. 413
(E.D. Pa. 1998).
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alternatively defined as “substantially higher,” “significantly different,” “substantially
disproportionate,” or a “substantially discriminatory pattem.”® This standard is
extremely important, because it specifies whether statistically significant disparities
warrant redress.

For example, analysis may provide highly significant statistical inferences of
extremely minor differences in adverse effects among different demographic groups. In
th context of employment discrimination, courts have required that statistically
significant disparities have “practical significance.”? Under H.R. 1103, must federal
agencies address even minor differences? How significant must the difference be in
order to warrant action? This question can only be answered based on the strength of
the inference that the differences in adverse effects are caused by discrimination, and
on social choices regarding how many resources to devote in what manner to
addressing discrimination. For obvious reasons, the answers are subject to substantial
dispute.

D. H.R. 1103 Would Invite Litigation.

Because the complicated and challenging issues associated with environmental
justice are best addressed through proactive government action and collaborative
problem-solving, section 6-609 of Executive Order 12,898 wisely provided that:

“This order is intended only to improve the internal management of the
executive branch and is not intended to, nor does it create any right, benefit or
trust responsibility, substantive or procedural, enforceable at law or equity by a
party against the United States, its agencies, its officers, or any person. This
order shall not be construed to create any right to judicial review involving the
compliance or noncompliance of the United States, its agencies, its officers, or
any person with this order.”

This would change drastically if H.R. 1103 were to be enacted. Section 2(c) of
the bill states that the language quoted above “shall not apply for purposes of this Act.”
What that really means is that any person could file a lawsuit in federal court at any time
against the United States, its agencies, or its officers, based on any alleged act or
omission that resulted in any alleged disproportionate impact.

The results here are not difficult to predict, but they are unlikely to be
constructive. Most environmental permits are issued by state and local agencies
implementing programs that have significant involvement by the U.S. Environmental
Protection Agency. Persons claiming disparate impacts from any new or existing facility

16/ See Vicki Been, Environmental Justice and Equity Issues in ZONING & LAND Use CONTROLS, Ch.
25D.04[3] at 25D-90 (Rohan, ed., 1995).

17/ LINDEMANN & GROSSMAN at 94,
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will have little difficulty drafting pleadings that claim a violation of the newly codified
Executive Order 12,898. These lawsuits will name EPA, and perhaps some of its
officials, as defendants. These cases will ask federal judges to second-guess the
permits issued by state and local agencies, based solely on the racial or ethnic
composition of the communities living near the facilities.

At a minimum, legislation that would open the doors to such litigation should not
advance without careful consultation with all affected parties, including the state and
local environmental agencies and the Environment & Natural Resources Division of the
U.S. Department of Justice.

. EPA’s EJ Toolkit Sends EPA’s Environmental Justice Coordinators Down
the Path of Confrontation, Rather than Collaboration.

EPA’s target audience for the Toolkit is “the Environmental Justice Coordinators
at EPA Headgquarters and Regional Offices who are directly involved in environmental
justice initiatives and are the front-line in addressing allegations of environmental
injustice.” Toolkit at 2. The stated objective of the Toolkit is to provide the EJ
Coordinators with both

¢ “a conceptual and substantive framework for understanding the Agency's
environmental justice program”; and

» “a systematic approach with reference tools that can be used . . . to assess
and respond to potential allegations of environmental injustice . . . . “

Toolkit at 1. The BNEJ agrees that it would be beneficial to provide these tools
to the Agency's EJ Coordinators. Unfortunately, the Toolkit falls well short of the mark.
Specifically, the Toolkit embodies a confrontational approach to potential environmental
justice problems, rather than the coliaborative problem-solving approach that is far more
likely to succeed.

A. The EJ Coordinators Should Serve Primarily as Facilitators and
Problem Solvers.

In order to address potential environmental justice issues most effectively, EPA's
EJ Coordinators should seek to serve as facilitators and problem solvers, rather than
fact-finders. By promoting collaborative discussions among state and local government,
business and industry, and communities, the EJ Coordinators are in the best position to
help achieve “win-win" solutions.

This means that the EJ Coordinators should focus on identifying potential
solutions to the various problems they encounter, rather than on studying those
problems. To help the EJ Coordinators do their jobs, they might benefit from some
technical assistance in (1) understanding the nature of the various complaints th y may

10
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receive, and (2) setting priorities among those complaints. But the Toolkit does not
provide that assistance. Instead, as shown below, it departs from the collaborative
problem-solving model and reflects a more confrontational approach to environmental
justice issues.

B.  The Toolkit Departs from the Collaborative Problem-Solving Mode!

The approach taken in the Toolkit is curiously out of touch with some of the best
and most current thinking — both within EPA and elsewhere — on the collaborative
problem-solving model. Consider the work of the National Environmental Justice
Advisory Council ("NEJAC"), the advisory committee chartered and overseen by the
Office of Environmental Justice (“OEJ"). In the past several years, the NEJAC has
released a series of major advisory reports intended to guide EPA policy on
environmental justice issues. These reports embrace a constructive problem-solving
approach that contrasts sharply with the adversarial, fragmented approach advocated in
the Toolkit.

For example, in its seminal study of the potential to advance environmental
justice through pollution prevention, the NEJAC in its consensus chapter advocated a
move “toward a multi-stakeholder collaborative model to advance environmental justice
through pollution prevention.” The NEJAC specifically advised that:

A community-driven multi-stakeholder model would feature the common goal of a
healthy local environment and highlight the need to share responsibility for
achieving that goal. A community-driven mode! would take a broad look at
environmental concerns in the community, identify the most effective ways to
improve health, and utilize the potential of collaboration and mobilizing local
resources to make progress in improving the health status of local residents. A
community-driven collaborative model would acknowledge the importance of
sharing information and establishing a level playing field for all padicipants. This
kind of collaborative model can help build sustainable community capacity to
understand and improve the environment.

National Environmental Justice Advisory Council, Advancing Environmental Justice
through Pollution Prevention 21 (June 2003) (emphasis supplied).

The approach that underpins the NEJAC pollution prevention report is not an
aberration, but is an approach that has been endorsed by EPA’s Office of
Environmental Justice in numerous other seftings. it is the OEJ, after all, that chairs the
federal Interagency Working Group that has gained such acclaim for its piloting and
institutionalization of the collaborative model. See, e.g., Charles Lee, “Collaborative
Models to Achieve Environmental Justice and Heaithy Communities,” Human Rights
(ABA), Volume 30, Issue 4 (Fall 2003). See also National Environmental Policy
Commission, Final Report to the Congressional Black Caucus at 10 (consensus
recommendations) (Medical University of South Carolina September 26, 2003).

11
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The effectiveness of the collaborative approach was well articulated in anoth r
recent report prepared by EPA’s Office of Policy, Economics and Innovation, which
summarized:

Multi-stakeholder collaboration can act as a transformative mechanism for
enabling communities and associated stakeholders to constructively address
complex and long-standing issues concerning environmental and public health
hazards, strained or nonexistent relations with government agencies and other
institutions, and economic decline.

Office of Policy, Economics, and Innovation, Towards an Environmental Justice
Collaborative Model, p. 6 (EPA/100-R-03-001 January 2003), www.epa.gov/evaluate.

The National Association of Manufacturers, a founding member of the BNEJ, was
an active and enthusiastic participant in the NEJAC pollution prevention report quoted
above. The BNEJ membership is, frankly, dismayed to see EPA’s Office of
Environmental Justice encourage its EJ Coordinators to turn away from the
collaborative problem-solving model and to focus instead on a confrontational approach
that — as we show below -- pits one “team,” consisting of EPA’s EJ Coordinators and the
community activists, against another "team” made up of state and local government
officials and the business community.

C.  The Toolkit Outlines a Process Similar to EPA’s Highly Controversial
Title VI Guidance.

Not only is the Toolkit not premised upon a collaborative process, but it actually
outlines a process similar to EPA’s highly controversial proposed guidance on Title Vi
investigations, issued in 2000. The BNEJ commented extensively on that proposed
guidance: In particular, we emphasized that the proposed Title VI Guidance

adopts a reactive strategy that promotes uncertainty for all involved. instead of
defining clear standards about which facilities and operations will be allowed in
which communities, [it] encourages ad hoc challenges to proposed or existing
environmental permits. The resuits are: (1) affected communities and other
environmental justice advocates are always reacting to specific projects, rather
than proactively establishing clear standards to protect their communities; (2) the
momentum of an existing or even proposed facility can be difficult to stop; (3)
state pemmitting agencies and facility owners/operators face substantial
uncertainty about whether a proposed activity will be found to have an
impermissible disparate impact . . . and (4) a facility owner/operator can invest
substantial amounts in a particular facility (inciuding an established, long-
permitted facility) and/or permit application only to have it unpredictably
investigated and rejected . . . .

12
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August 28, 2000 BNEJ Comments at 4-5, quoting Craig Arnold, Land Use Regulation
and Environmental Justice, 30 Env'tl L. Rptr. (ELI) 10395, 10397-98 (June 2000)
(emphasis supplied).

The Toolkit, in turn, shares many of these same defects. We mention below some
of the more glaring flaws in the Toolkit:

1. Complaints May Be Raised By Anyone At Any Time, With or
Without Evidence.

A basic concern with the Toolkit is its assumption that anyone may raise a
complaint of environmental injustice at any time and in any manner, with or without any
supportive evidence. This seems to invite ad hoc challenges to virtually any regulatory
or permitting decision, even after the final rule or permit is issued. This in turn means
that there will be no predictability and no finality in the regulatory and permitting
processes.

Apparently complaints of environmental injustice need not meet any particular
threshold of significance in order to warrant a screening-level assessment by EPA. The
complaints need not even be made in writing. Moreover, these complaints can be made
even after previous complaints of environmental injustice — based upon the same fact
pattern -- have been made, reviewed, and found to lack merit.

What is more, the Toolkit does not even require the complaining parties to
exhaust their administrative remedies with state and local government agencies. This is
a very serious flaw, because the community, the regulators, and the permittee(s) all
benefit when these issues are pursued to the greatest extent possible during the
regulatory or permitting processes.

In fact, requiring exhaustion would help in two ways. First, if the complaining
party achieves its objectives through the regulatory or permit process, then there is no
need to file a complaint of alleged environmental injustice. Second, if the complaining
party does not achieve its objectives because the regulatory or permitting agency
considers and rejects the arguments being advance, then the complaining party may
well reconsider the merit of filing a complaint with EPA.

Moreover, even if a complaint is eventually filed, exhaustion helps insure that
EPA will have readily at hand a well-developed factual record on which to base its
decision-making. The regulatory or permitting agency likely will not be required to
gather new data, as the issue(s) will already have been aired. Additionally, the
community, the agency, and the permittee(s) would ali benefit from early awareness of
the issues underlying the complaint, rather than being surprised when new issues are
raised in a complaint filed with EPA months after the regulatory or permit decision at
issue.
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2. EPA Defines the “Affected Community” and then S lects a
“Reference Community” for Comparison.

A key step in analyzing potential disproportionate adverse impacts is to identify,
and determine the characteristics, of the affected community, which then provides a
basis for comparison to an appropriate reference community. The results of the
analysis will hinge on whether the affected population differs significantly from the
comparison population. Unfortunately, the Toolkit fails to clarify how EPA will approach
this vital task.

The Toolkit seems to envision using proximity to a pollution source as a proxy for
actual exposure to pollution. This suggests that EPA will draw circles of various radi
around the source(s) and then assume that the population within the circles is somehow
“affected” by air emissions or other impacts. This approach leaves the community, the
regulatory agency, and the permittee completely unable to predict the outcome of the
analysis, because they cannot predict what the “affected community” will be. They have
no way of knowing how large or how small the circles should be or will be. Nor do they
have any way of telling how accurately any circles can reflect the realities of exposure,
given that emissions are rarely distributed in circular patterns. There can be neither
predictability nor certainty to EPA’s investigations when no one knows in advance
whether EPA will rely on proximity approaches and, if so, how EPA will determine the
size of the circles.

Similar problems arise when EPA selects a reference community for comparison
purposes. There is no “control” reference group for comparison with the affected
community that precisely matches its demographic composition and that lacks the
presence of the facility of concern. No theoretical standard exists with which to
d t mmine what demographic reference population is the most “appropriate.” A
reference community thus must be selected based on arbitrary choices. These choices
may include demographic groups located within a greater distance, or within a larger
jurisdiction, or within a “comparable” jurisdiction in another location.

The inherently arbitrary seiection of a reference community has significant
consequences, because the racial and ethnic composition of communities is not
uniform. Consequently, it will be a rare event that any particular community will contain
the same demographic composition as the jurisdictions that surround it. “Generally,
population variables are not ‘well-mixed’: they are not randomly distributed in groups
and clusters . . . ."18' Therefore, if proximity alone is used to define the “affected
community,” we should expect to find on a fairly routine basis statistically significant
disparate impacts between smaller “affected community” jurisdictions and larger
“reference community” jurisdictions. As expiained below in Section IV, these disparat
impacts should not be equated with environmental injustice.

18/ Leslie Kish, Survey Sampling 163 (1865).
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In sum, EPA’s Toolkit fails to explain how the Environmental Justice Coordinators
are to make the all-important comparison between the “affected” community and the
“reference” community. Without clarity on that basic point, no one can ever know in
advance whether EPA will decide that any particular situation involves “environmental
injustice.”

3. EPA Sets the Bar Too Low on Data Quality.

EPA's Toolkit indicates a preference for valid and refiable data, but also a
willingness to use other data -- data that are not valid and/or not reliable -- in cases
where good data are unavailable. This approaches disserves the community, the
regulatory agency, and the permittee(s) by allowing decisions to be made on the basis
of information or analytic methods that may not be sufficient to justify the conclusions
drawn from the available data, or that may not present an accurate picture of the actual
situation.

This problem is most readily apparent in EPA’s discussion of the causation
aspect of its analysis. The issue here is individual or aggregate causation: Does the
facility, either alone or in combination with other sources, actually cause a disparate
adverse impact?

To EPA’s credit, the Toolkit acknowledges the difficulty of establishing causation
in many situations. Toolkit at 69. But EPA does not explain how it will ensure that any
proxy for an actual exposure that is evaluated is the cause of a discriminatory disparate
impact.

For example, EPA states that it will consider as an “indicator” of environmental
injustice “the number of environmentally regulated facilities within a community” and
“the length of time” they have been in operation. Toolkit at 31-32. In other words, EPA
will look at potential exposure scenarios and make various assumptions in order fo use
this information in support of overall findings about adverse impacts. But the use or
storage of pollutants cannot be equated with actual releases or actual exposure. It
would be highly inappropriate for EPA to evaluate the specifics of such use and storage
in order to predict the likelihood of possible future releases. See Fertilizer Institute v.
United States EPA, 935 F.2d 1303 (D.C. Cir. 1991) (even CERCLA’s very broad
definition of “release” does not include storage). This kind of prediction should not be
considered to support a complaint of environmental injustice.

The point here is not that EPA must always have current pinpoint emissions
monitoring data in order to draw any conclusions about releases and exposures from a
facility. Estimates of emissions may be entirely appropriate where actual data are
unavailable. However, actual releases and actual exposures, not potential releases,
should be the focus of any adverse impact determination.
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Finally, despite EPA's stated preference for valid and reliable data, some of the
databases and other potential sources discussed in the Toolkit fall short of the mark.
TRI reporting data, for example, are widely recognized as having built-in limitations due
to the “one size fits all” rules that govern the way facilities must calculate or estimate
their own TRI data. The CERCLIS database maintained by the Superfund program is
also known to have varying data quality among the EPA Regional offices. It may not be
possible to specify in advance which data sources will and will not be considered in all
cases. EPA should recognize, however, that data from some of the most common
databases may well be unsuitable for use in assessing complaints because they are
neither valid nor reliable.

4. EPA May Not Involve the Permittee in the Assessment.

EPA should recognize that the permittee typically has a strong and legitimate
interest in any government activity relating to its facility. The issue need not be viewed
solely in terms of whether a permit amounts to a legally protected property interest.
Instead, it can be viewed in terms of ensuring that all persons with an interest in the
issues are informed and afforded a reasonable opportunity to submit any information
they believe may be useful.

The permittee will likely be in possession of the most up-to-date information
about actual facility emissions, available pollution-control technologies, the cost of
installing them and their technical practicability. Clearly, there is a role for the
permittee(s) in assessing any complaint of environmental injustice, and EPA should
recognize such a role.

The permittee’s perspective may be particularly crucial in cases where a
regulatory benchmark, rather than a risk level, is used to assess the facility’s emissions.
Regulatory limits on emissions are often established through a lengthy process that
considers various margins of safety, impacts on sensitive sub-populations and other
complexities. In the Select Steel case, for example, one critical fact was that the
National Ambient Air Quality Standards were established to protect human health with
an adequate margin of safety. The permittee will often have a unique appreciation of
issues such as these from having participated in the standard-setting process. To leave
the permittee uninvolved is to risk the loss of this potentially vital information.

Finally, not notifying the permittee of the complaint is simply not being fairto a
stakeholder with a strong and legitimate interest in the issues. Permittees may be
inv sting substantial amounts in facilities that may never be allowed to operate, and
they obviously need to know that their permits are potentially at risk.

5. EPA May Pressure the State Agency to Take Action Against

the Permittee Even If its Facility Has Little Impact on Overall
Pollution Levels.
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Despite EPA's frequent acknowledgment that a single permitted facility is rarely
the sole cause of an disparate adverse impact, there is no mention in the Toolkit of how
th remedy for such an impact should be distributed among the various sources that
contribute to it.

For all that appears, the complaining party could simply focus on the facility that
received the most recent permit (or permit renewal) and demand of that facility sufficient
emissions reductions or offsets to address any impacts of concern, even though the
facility in question contributed very little to those impacts in the first place. Indeed, this
is exactly how EPA proceeds in the “hypothetical example” it presents in Appendix C to
the Toolkit.

The BNEJ believes that EPA must commit itself strongly and expilicitly to a rule of
proportionality - a facility that is a minor part of the problem should not be expected to
bear a major share of the solution. This basic rule of proportionality is absent from the
Toolkit.

Focusing on the most recent permit, and attempting to hold that one facility
accountable for the impacts of many other sources, is blatantly unfair and completely
unworkable. What is more, expecting one permittee to remedy or mitigate the
cumulative adverse impacts of other businesses, governmental sources, and the
general public is also unlawful. Again, the Toolkit simply fails to provide the EJ
Coordinators with a coherent framework for addressing this important recurring issue.

6. EPA’s Actions May Be Unreviewable.

Finally, the Toolkit fails to provide any right of administrative appeal or judicial
review of the actions taken by EPA’s EJ Coordinators in response to complaints of
environmental injustice. In the “hypothetical example” given in Appendix C, for

xample, EPA decides that the permittee should pay for an assessment of
environmental justice issues and that the state should deny the air quality permit. itis
manifestly unfair for the EJ Coordinators to make decisions of this magnitude in a
vacuum, shielded from review by anyone else. EPA should expressly acknowledge the
desirability of administrative and judicial review for all Agency decisions in the area of
environmental justice that significantly affect the rights of any person. The Toolkit itself
should also acknowledge the presumption that such review is available.

D. EPA's “Hypothetical Example” Dramatically Hiustrates the Toolkit’s
Confrontational Approach.

The confrontational approach underlying the Toolkit is illustrated most
dramatically in EPA’s "hypothetical example” of “Census Tract 9999" in Chestnut
Heights County, which is Appendix C to the Toolkit. Taken as a whole, Appendix C
suggests that EPA’s EJ Coordinators should view the facts from the perspective of
citiz ns who complain, and should pay little attention to the views of state and local
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government officials, or to those of business and industry stakeholders. The BNEJ
does not believe that this is how EPA’s EJ coordinators actually perform their work. Nor
would this be a constructive approach for them to begin using.

Among the many elements of EPA’s “hypothetical example” that illustrate the
on -sided and confronfational approach are the following:

No written complaint is ever filed by “Citizens for Environmental Justice
(CEJ),” but CEJ “insists” that EPA staff accompany them on a walking tour
of their small community, and EPA readily agrees to do so (pp. C-1, C-3);

EPA observes what it describes as “huge” tractor trailers, a “mammoth”
landfill, abandoned buildings that “on their face” indicate possible
contamination, and a facility owner who “immediately” shuts his doors as
soon as he sees an unfamiliar face (p. C-1);

EPA never mentions the zoning or other approved land use plan(s) for the
community;

EPA quickly adopts the CEJ perspective that their minority, low-income
neighborhood is widely referred to as “The Pits,” and EPA itself
consistently uses that term, apparently as a gesture of solidarity (p. C-1
and throughout);

EPA describes the President of CEJ as “charismatic,” in contrast to the
industrial facility owner who is described as behaving in a highly
suspicious manner (pp. C-1, C-2);

EPA echoes CEJ's claim that their neighborhood “is targeted by the
decisionmakers” because the residents are minority and low-income, yet
EPA apparently finds no evidence to support such a claim (p. C-3);

EPA fails to mention the state permitting agency’s facially neutral
permitting practices, or the fact that state law typically requires permitting
decisions to be based on technical criteria, not on demographics;

After the walking tour, EPA’s notes “strongly indicate an environmental
justice situation,” apparently because numerous potential sources of
pollution are located in a small community whose residents are heavily
minority and low-income (p. C-4);

EPA invites CEJ to send two representatives to help EPA plan its

screening-level assessment, but makes no effort to involve either the
owner of the proposed facility whose air quality permit application is
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pending, or any of the other industrial stakeholders in the community (p.
C-5);

EPA decides that the reference community for comparison purposes is the
entire county (Chestnut Heights County), based solely on the way in which
CEJ has articulated its (verbal) complaint (pp. C-5 to C-6);

EPA meets repeatedly with CEJ and takes pains to insure that the
assessment plan, the conceptual model, etc., are acceptable to CEJ, yet
EPA fails to provide information to, or seek input from, any of the industrial
stakeholders (p. C-6;

EPA asks the state permitting agency to re-do its air quality modeling for
the proposed facility, this time “assuming more extreme weather
conditions for the area than assumed previously,” aithough there is no
indication that the original assumptions were inaccurate in any way or that
the new “more extreme” assumptions are more realistic (p. C-11)

Based on the “more extreme” modeling, EPA concludes that the proposed
facility could have adverse health effects on the community “given the
possible existing levels of air contamination” (p. C-13);

Although the state DEQ held a public hearing on CEJ’s concerns less than
a month ago, and released extensive documentation on its approach to
the air quality permitting issues, EPA faults the DEQ because the CEJ
members were unable to read its documentation (pp. C-4, C-11);

EPA expresses concern that “the state DEQ might not deny the [proposed
facility's air quality] permit” (C-14) (emphasis supplied), even though the
facility apparently meets all of the technical standards for obtaining the
requested air quality permit;

EPA then convinces the state DEQ “that a more Refined Assessment is
needed” and that “the owners of the proposed facility should contribute
resources for the assessment” (p. C-14); and

EPA also suggests to the state DEQ various “mitigation options that the
state can discuss with the facility owners . . . or consider for state actions .
..." {p. C-14).

In sum, EPA responds to CEJ's verbal complaint by devoting substantial
resources to a new investigation, viewing the facts in the light most favorable to CEJ,
second-guessing the findings of the state regulatory agency, bypassing the views of the
affected industrial facility, and then pressuring the state agency to extract both a
financial contribution and also unspecified “mitigation” measures from the facility owner.
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This is a textbook example of confrontation and intrigue being pursued where
collaborative problem-solving would have achieved better results. Yet the Toolkit
presents this case study to the EJ Coordinators as an illustration of how they should
perform their official duties. For EPA to encourage this kind of conduct by its
employees is nothing short of disgraceful.

IV. EPA Must Explain and Document the Toolkit's 51 Different EJ “Indicators”

The Toolkit presents a total of 51 “Environmental Justice Indicators” to be used
by the EJ Coordinators in assessing potential complaints. According to the Toolkit, EPA
developed these 51 indicators by “adapt{ing]” various indicators used by the
Organization for Economic Co-Operation and Development (OECD). Toolkit at 26. But
upon closer examination, it is clear that EPA has not fully explained, or adequately
documented, most of the 51 indicators it now seeks to use.

The OECD's most current published work in this area is entitled "OECD
Environmental Indicators — Towards Sustainable Development” (2001). This publication
includes indicators approved by the Environment Ministers of the OECD member
countries for use in performing environmental assessments. In this 2001 publication,
OECD presents 34 such indicators, divided into 2 groups — environmental indicators
and socio-economic indicators.

EPA’s Toolkit, on the other hand, presents a total of 51 indicators, divided into 4
groups - environmental, health, social, and economic. According to the Toolkit, EPA
has “modified or supplemented the OECD’s indicators.” Toolkit at 26.

But it appears that EPA has done much more than that. Of the 51 indicators
presented in the Toolkit, very few are OECD indicators. Most of the others — particularly
those presented as “health” and “social” indicators — are not even loosely related to any
of the OECD's indicators. In other words, EPA created many of these indicators on its
own, without offering any explanation or documentation for them.

At a minimum, then, EPA must now independently explain and support the
manner in which it developed each of these 51 indicators, as well as its rationale for
proposing to use them in evaluating environmental justice complaints. The Toolkit
simply does not present this explanation or this support.

Even without this explanation or support, many of the 51 indicators in the Toolkit
raise significant questions because on their face, they do not appear to be indicative of
either environmental problems or environmental injustice. We address below just a few
examples taken from 3 of the 4 sub-groups in the Toolkit.

+ Climate is listed as an Environmental Indicator, even though every
community obviously has a climate and the presence of a climate is not by
itself an indicator of any environmental quality issue or environmental
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justice issue;

» Infant mortality rate is listed as a Health Indicator, even though EPA
acknowledges that this rate “is sensitive to a variety of community health
factors . . . including nutrition, drug and alcohol use, and disease status,”
Tooikit at 39-40, which may have nothing to do with environmental quality
or environmental justice issues;

» Percent of the population that is literate in English or other
languages is listed as a Social Indicator, when the literacy rate in and of
itself is obviously not an indicator of either environmental quality or
environmental injustice;

o Percent of the population with access to public transportation and
services is listed as a Social indicator because low-income persons may
“require public transportation to access urban . . . amenities,” Toolkit at
47, which on its face is not an indicator of either environmental quality or
environmental injustice;

» Percent of community that uses regulated (cigarettes, alcohol) and
unregulated {drugs) substances is listed as a Social indicator because
these substances can make users “more susceptible to other
environmental hazards,” Toolkit at 48, yet their use is a matter of personal
choice and respect for the law, not an indicator of environmental quality or
environmental injustice; and

o Cultural dynamics is listed as a Social Indicator, without any clear
definition of what it means or how it can be measured, yet it is not an
indicator of environmental quality or environmental injustice.

In sum, EPA has yet to explain (1) how it derived these 51 indicators from the
OECD's drastically different set of 34 environmental indicators, or (2) how EPA’s 51
Indicators can be reliably measured and used in conducting assessments, or (3) most
fundamentally, why EPA believes these 51 indicators actually “indicate” the existence of
environmental injustice. Until EPA provides the essential explanation and
documentation, the Toolkit should not be used by EPA’s EJ Coordinators.

V. By Equating All Disproportionate Impacts with Environmental Injustice,
The Toolkit Promises Far More Than EPA Can Deliver.

The final problem with the Toolkit is also the most fundamental: It promises far
more than EPA can deliver. Based on the term “fair treatment,” as found in EPA’s
Mission Statement, the Toolkit seemingly equates all disproportionate impacts with
environmental injustice. See, e.g., Toolkit at 71-72. This is not sound public policy,
because EPA is promising more than it can possibly deliver. As we explained above in
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greater detaif in Section 11, not all disproportionate impacts are the resuilt of
discrimination, and it is neither possible nor desirable to guarantee that all persons will
experience equal environmental results.
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March 6, 2007

Honorable John D. Dingell
Honorable Joe Barton

Dear Chairman and Ranking Member:

The undersigned organizations write to express our support for the Environmental Justice
Act of 2007. It is a statistical fact that low-income and people of color populations often face
dispropertionate incidences of environmentally-related harm, including higher rates of disease,
more health threats like lead paint in homes, and undue exposure to hazardous waste sites, toxic
playgrounds, and schools located near Superfund sites and facilities that release toxic chemicals.

We believe that this Act will advance environmental protections in communities of color
and low-income communities in several significant ways. First, the bill would codify the 1994
Executive Order entitled “Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations”™ (E.O. 12898) to ensure that all federal agencies and
their programs and rules are appropriately protecting our nation’s most vulnerable communities.
By passing this bill and codifying the Executive Order, Congress would strengthen the legal
basis for the provisions of the Order and give Legislative Branch support to the important goal of
ending disparities in treatment for predominately minority and low-income communities in our
federal environmental programs.

Second, the legislation requires that EPA implement recommendations provided by the
agency’s own Inspector General as well as the Government Accountability Office on how the
Executive Order should be properly implemented to protect environmental justice communities.

Third, the Act provides for much-needed congressional oversight and accountability by
requiring EPA to regularly report on its progress in implementing these policies.

We applaud the leadership of Representatives Hilda Solis, Alcee Hastings, and Mark
Udall and Senators Richard Durbin and John Kerry in advancing this legislation. We look
forward to working with them and you to pass the Environmental Justice Act of 2007 as well as
other initiatives that advance the goals of environmental justice.

Sincerely,

Advocates for Environmental Fluman Rights (LA)

Alternatives for Community & Environment (MA)

Dr. Robert Bullard, Environmental Justice Resource Center (GA)
Center on Race, Poverty and the Environment (CA)

Clean New York (NY)

Clean Water Action

Coal River Mountain Waich (WV)

Communities for a Better Environment (CA)
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Connecticut Coalition for Environmental Justice {(CT)
Concerned Residents of Lockwood Valley (CA)

Deep South Center on Environmental Justice (LA)
Environmental Health Fund National

Earthjustice

Fort Ord Environmental Justice Network, Inc. (CA)

Global Community Monitor (CA)

Groundwork USA

Gulf Coast Community Services Center / IRD (MS)

Gulf Coast Unitarian Universalist Fellowship (MS)

Healthy San Leandro Collaborative (CA)

Indigenous Environmental Network

Interfaith Community Association/Industrial Areas Foundation (NI}
fronbound Community Corporation (NI}

Lawyers' Committee for Civil Rights Under Law

Natural Resources Defense Couneil

National Alliance of Vietnamese American Service Agencies
New Jersey Environmental Federation (NJ)

North Jersey Environmental Justice Alliance (NI}

Northwest District Association Health & Environment Committes (OR)
People for Children Health & Environmental Justice (CA)
Pesticide Action Network of North America

Robin Saha, Assistant Professor, University of Montana (MT)
South Jersey Environmental Justice Alliance, Inc. (NI)
Southwest Network for Environmental and Economic Justice (NM)
Sustainable Community Development Group, Inc.
Sustainable South Bronx (NY)

Toxics Action Center Campaigns (MA}

UPROSE (NY)

Washington State Human Rights Commission (WA)

WE ACT for Environmental Justice, Inc. (NY)

West Oakland Environmental Indicators Project, Inc. (CA)



307 COMMUNITY, ENVIRONMENT, FAITH, INVESTOR,
| LABOR, LEGAL, PUBLIC HEALTH, PUBLIC INTEREST,

RESEARCH AND SCIENTISTS ORGANIZATIONS CALL ON CONGRESS
| TO RESTORE TOXIC CHEMICAL REPORTING

September 28, 2007
Dear Representative:

On behalf of the undersigned organizations, we write to urge you to support the Toxic Right-to-Know
Protection Act (HL.R. 1055), which will be the subject of a hearing in the Environment and Hazardous
Materials Subcommittee on October 4™, This legislation would reverse a recent EPA rule change to the
federal Toxic Release Inventory (TRI) that restricted the public’s right-to-know about harmful
chemicals released from thousands of facilities in states and communities across the country.'

The TRI program is simple in application but profound in effect. Industrial facilities that use certain
toxic chemicals in amounts that exceed established reporting thresholds must file annual release reports,
which are subsequently compiled and posted on EPA’s website for public review. Small businesses
under ten full-time employees and certain industry sectors are exempted from TRI reporting
requirements.’

Although the TRI program does not mandate toxic reductions, the process of public disclosure is a
powerful incentive to voluntarily decrease toxic rel In fact, rel of TRI toxic chemicals that
have been continuously reported since 1988 have decreased by 58%.> In addition to promoting toxic
reductions, the TRI is an essential tool that alerts workers, first responders, public health officials and
communities to the presence of harmful chemicals.

After more than two decades of success, EPA’s new rule is a serious setback for the TRI program. The
rule limits available toxic release data by adding a loophole that allows facilities to withhold previously
reported information from governmental and public review. A recent GAQ assessment determined that
these changes will have a significant impact on information available to the public, including more than
3,500 facilities across the country that would no longer need to report their toxic releases. The GAO
also found that EPA violated its own rulemaking procedures and noted several problems with EPA's
analysis justifying the changes.*

EPA’s action to limit the public’s right-to-know was overwhelming opposed by more than 120,000
citizens, 113 government agencies and officials representing 23 states, and hundreds of organizations
representing labor, public health, environmental, investor and faith-based interests. The changes were
also opposed by the U.S. Conference of Mayors, the Environmental Council of States and EPA’s own
Science Advisory Board.® In May 2006, the House of Representatives voted to block EPA from
finalizing the rule.®

! 71 Fed. Reg. 76,932 et seq. (Dec. 22, 2006)

142 US.C. § 11023()(1)

3 EPA, 2005 TRI Public Data Release Brochure, Retrieved May 22, 2007, from www.epa.gov/tri/tridata/tri05/brochure/brochure. htm.
“EPA Actions Could Reduce the Availability of Environmental Information to the Public; Hearing before the Senate Environment
and Public Works Committee, 110® Cong., 1% Sess. (Feb. 6, 2007) (testimony of John B. Stephenson).

* Against the Public’s Will, OMB Watch (December 2006). Retrieved May 22, 2007, from
hitp://www.ombwatch.org/info/TRICommentsReport.pdf.

5 109" Cong., 2™ Sess., roll call no. 165 (May 18, 2006)



The TRI is a critical public health and informational tool that provides a powerful incentive for
voluntary toxic reductions, and arms the public, emergency responders and governments with the
information necessary to protect communities from dangerous chemicals. We urge you to cosponsor
and vote in favor of H.R 1055 to restore public access to the toxic release information eliminated

by EPA’s recent rule.

Sincerely,

Community Groups (22)

Alliance of Residents Concerning O'Hare
Calhoun County Resource Watch
Centro Latino de Educaci6n Popular

Citizens for Clean Air & Water
Pueblo/Southern Colorado

Citizens for Safe Water Around Badger
Clean Air of Western New York

Community In-power and Development
Association Inc.

Concerned Residents of Lockwood Valley
Cross Community Coalition

Detroiters Working for Environmental Justice
Don't Waste Arizona

Galveston-Houston Association for Smog
Prevention

Global Community Monitor

Glynn Environmental Coalition

Towa Citizen Action Network

Jones Valley Urban Farm

Kentucky Resources Council, Inc.
ManaSota-88

REACT (Rubbertown Emergency ACTion)
Sustainable South Bronx

The New Grady Coalition

Valley Watch, Inc.

Environmental Groups (126)

Action for a Clean Environment

ActionPA

Acton Citizens for Environmental Safety
Advocates for Environmental Human Rights
Airaware of Evansville, Indiana

Alabama Rivers Alliance

Alaska Community Action on Toxics
Albemarle Environmental Association
Alliance for a Clean Environment

Alliance for Sustainability

American Bottom Conservancy

Annie Appleseed Project

Arizona Toxics Information

Black Warrior Riverkeeper

Buckeye Environmental Network

Cahaba River Society

California Communities Against Toxics
Californian for Alternatives to Toxics
Central Valley Air Quality (CVAQ) Coalition
Chemical Weapons Working Group

Citizens Against Ruining the Environment-
CARE

Citizens Campaign for the Environment

Citizens' Environmental Coalition



Citizens for a Clean Environment, Inc.
Citizens for Clean Air and Water
Citizens for Environmental Justice

Citizens Opposing a Polluted Environment
(COPE)

Clean Air Council

Clean Air Watch

Clean New York

Clean Water Action

Clean Water Action Alliance of Minnesota
Clean Water for North Carolina

Climate Change is Elementary

Columbia Riverkeeper

Commonweal

Connecticut Coalition for Environmental
Justice

Crude Accountability
Downwinders at Risk

Earth Island Institute, Campaign to Safeguard
America's Waters

EARTHWORKS

Ecology Center

EnviroJustice

Environment and Human Health, Inc.
Environment California
Environment lllinois

Environmental Action Group of Western New
York

Environmental Coalition on Nuclear Power

Environmental Community Action,
Inc.(ECO-Action)

Environmental Community Organization
Environmental Defense
Environmental Integrity Project

Environmental Justice Committee
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Environmental League of Massachusetts
Environmental Research Foundation
Environmental Working Group

Erie County (PA) Environmental Coalition
Families Against Cancer and Toxics
Florida Wildlife Federation

Food & Water Watch

FresCAMP (Fresno Coalition Against the
Misuse of Pesticides

Galveston Baykeeper
GotMercury.Org
Great Lakes United

Green Environmental Coalition in Yellow
Springs Ohio

Green Purchasing Institute

Greenaction for Health and Environmental
Justice

Greenpeace Toxics Program

Gulf Restoration Network

Hoosier Environmental Council Board
Housatonic Riverkeeper

Indigenous Environmental Network

Journalism to Raise Environmental
Awareness

Just Transition Alliance

KAHEA: The Hawaiian-Environmental
Alliance

Kentucky Environmental Foundation
League of Conservation Voters

Louisiana Environmental Action Network
Lyons Incinerator Opponents Network
Maine Toxics Action Coalition

Mankato Area Environmentalists
Michigan Environmental Council

Missouri Coalition for the Environment



Montana Environmental Information Center
Mothers Against Airport Pollution
Mothers for Clean Air

MT-CHEER (Coalition for Health, Econ. &
Env. Rights)

NAHMMA (North American Hazardous
Materials Management Association)

National Environmental Trust

National Refinery Reform Campaign;
National Bucket Brigade Coalition

Natural Resources Defense Council
New Jersey Environmental Federation
New Jersey Work Environment Council
New York Climate Rescue

9/11 Environmental Action

North American Water Office

North Carolina Conservation Network
Northern Alaska Environmental Center
Oceana

Ohio Environmental Council

Oregon Environmental Council

Oregon Toxics Alliance

Partnership for a Sustainable Future, Inc.
Pembina Institute

Pesticide Action Network, North America
Pesticide Education Project

Planning and Conservation League
Puget Soundkeeper Alliance
RESTORE

Savannah Riverkeeper

Sierra Club

Silicon Valley Toxics Coalition

South Metro Greens

Southwest Neighbors Protecting Our
Environment

Stand Up/Save Lives Campaign
STORM Coalition

Sustainable Measures

Texans for Alternatives to Pesticides
Texas Campaign for the Environment
Toxics Information Project

US Citizens Aviation Watch Association
Vanguard Environmental, Inc.
Washington Environmental Council
Western Lake Erie Association
West-Rhode Riverkeeper

Wild South

Faith Groups (18)

Catholic Health Association

Center for Earth Spirituality and Rural
Ministry School Sisters of Notre Dame

Coalition for Responsible Investment Region
VI

Coalition on the Environment and Jewish Life
Diocese of Trenton

Earth Ministry

Faith in Place

GreenFaith

Jewish Council for Public Affairs

Muslim American Society Freedom
Foundation

National Catholic Rural Life Conference

Presbyterian Church (USA) Washington
Office

Restoring Eden
Sisters of Charity of Cincinnati



The THM Justice, Peace and Sustainability
Office

Union for Reform Judaism

United Church of Christ Network for
Environmental & Economic Responsibility

‘Women of Reform Judaism

Investor Groups (14)

Ceres

Clean Yield Asset Management

Co-op America

Domini Social Investments

FEthical Investment Research Services (EIRS)
Green Century Capital Management
Harrington Investments Inc.

KLD Research & Analytics, Inc.
Lazarus Financial Planning

Pax World Management Corp.

Social Investment Forum

Trillium Asset Management Corporation
Walden Asset Management

Winslow Management Company

Labor Groups (16)

American Federation of Government
Employees (AFGE)

American Federation of Labor and Congress
of Industrial Organizations (AFL-CIO)

American Federation of State, County and
Municipal Employees (AFSCME)

Communications Workers of America
Farmworker Association of Florida
International Union, United Auto Workers
Maine Labor Group on Health

Massachusetts Coalition for Occupational
Safety and Health

National Latino Farmers & Ranchers Trade
Association

New York Committee for Occupational
Safety and Health

Philadelphia Area Project on Occupational
Safety and Health

SEIU
SEMCOSH/UAW 2200

United Food and Commercial Workers
(UFCW)
United Steelworkers (USW)

Western New York Council on Occupational
Safety and Health

Legal Groups (7)

Atlantic States Legal Foundation, Inc.
California Rural Legal Assistance Foundation
Center for Environmental Law & Policy
Center for International Environmental Law
National Lawyers’ Guild

New York Environmental Law & Justice
Project

Western Environmental Law Center

Open Government Groups (13)

Americans for Democratic Action, Inc.
Californians Aware

Center for Media and Democracy

Center for Media and Democracy

Coalition of Journalists for Open Government
Georgians for Open Government

Indiana Coalition for Open Govemment

National Freedom of Information Coalition,
University of Missouri School of Journalism

New Jersey Foundation for Open Government
New Jersey Foundation for Open Government



OpenTheGovernment.org
Public Knowledge

Society of Professional Journalists

Public Interest Groups (26)

American Working Group for National Policy
Center for Democracy and Technology

CIBA

Common Cause

Empire State Consumer Association

Ethics in Government Group

Government Accountability Project

Gray Panthers National

International Relations Center- Americas
Program

National Consumers League

Needful Provision, Inc.

New York Public Interest Research Group
Noise Pollution Clearing House

North Coast Civic Association

Ohio Citizen Action

OMB Watch

Policy Development

Public Citizen

Space Coast Progressive Alliance
Steven and Michele Kirsch Foundation
SwopP

U.S. Public Interest Research Group
Unison Institute

Uranium Impact Assessment Center
USAction/USAction Education Fund
W.ES.T.

Public Health Groups (42)

Alliance for Healthy Homes

American Association on Intellectual and
Developmental Disabilities

American Lung Association

American Nurses Association

Bon Secours Health System, Inc

Breast Cancer Action

Breast Cancer Fund

Cancer Awareness Coalition, Inc.

Center for Environmental Health

Center for Food Safety

Center for Health Environment and Justice
Children's Environmental Health Network
Doctors for Open Government
Endometriosis Association

Environmental Health Education Center of
the University of Maryland School of Nursing

Environmental Health Fund

Environmental Health Project
Environmental Health Watch

Farmworker Health and Safety Institute
Health Care Without Harm

Health Integrity Project

Healthy Building Network

Healthy Child Healthy World

Healthy Kids: The Key to Basics

Healthy Schools Network, Inc.

Heart of America Northwest

Huntington Breast Cancer Action Coalition
Improving Kids' Environment

Institute for Children’s Environmental Health
Learning Disabilities Association of America
MCS Beacon of Hope

National Center for Healthy Housing



New Hampshire Citizens for Health Freedom

Patient Alliance for Neuroendocrineimmune
Disorders Organization for Research and
Advocacy

Physicians for Social Responsibility
Prevention is the Cure, Inc.
Protect All Children's Environment

Respiratory Health Association of
Metropolitan Chicago

Science and Environmental Health Network
Semmelweis Society International

Student Health Integrity Project

Triumph Treatment Services

Research and Science Groups (23)

Alliance for Aquatic Resource Monitoring
(ALLARM) at Dickinson College

American Association of Law Libraries
American Library Association

Association of Research Libraries

Center for Corporate Policy

Center for Science in the Public Interest
Center on Race, Poverty & the Environment
DataCenter

Edmonds Institute
Environmental Research Foundation

Environmental Studies Department at
Dickinson College

Federation of American Scientists

Food First/Institute for Food and
Development Policy

Hazard Analysis Consulting
Institute for Agriculture and Trade Policy

Institute for Environmental Research and
Education

International Center for Technology
Assessment

National Center for Vermiculite and
Asbestos-Related Cancers, Wayne State
University

National Priorities Project

Political Economy Research Institute (PERI)
Sciencecorps

Southwest Research and Information Center
Union of Concerned Scientists
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'UNITED STEELWORKERS

UNITY AND STRENGTH FOR WORKERS

Support of the Toxic Right-to-Know Protection Act
Statement of

Roxanne Brown
Legislative Representative

The United Steelworkers (USW) is the largest industrial union in North America.
We represent 850,000 workers across many diverse industries including steel, paper,
chemicals, rubber, oil and gas. Many of the industries I just named are known polluters
of our environment, and because of this our Union has a long history of working with
the companies that employ our members to preserve, restore and improve the air we
breath, the water we drink and all factors in our environment that support the human
condition. The Toxics Release Inventory (passed under the Emergency Planning and
Community Right-to-Know Act) is a program that has had the support of the USW since
its inception more than 20 years ago.

Last year, the EPA significantly weakened the rights of millions of workers and
Americans to know what toxic dangers such as lead and mercury may exist in the air and
water supplies in their communities by gutting many of the protections guaranteed
under the Toxics Release Inventory program.

The new rules allow corporations to release up to 10 times more pollution
without reporting it, and also allows corporations to withhold information about their
production and use of the most dangerous toxins that accumulate in the body and
persist for long periods of time.

The USW lent its voice to a chorus of groups including labor and environmental
groups, government agencies in 23 states and over a 120,000 individuals opposing these
new rules, but the Administration chose to listen to 34 comments (mostly from chemical
companies) favoring the rollbacks.

The TRI program has also served to benefit our members by helping them to be
better educated about the toxic dangers they may face at their places of work. It can
definitely be said that pollutants that harm workers on the job, often harm their families
at home.

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied industrial and Service Workers international Union

Legisiative Department, 1150 17th Street, N.W., Washington, D.C. 20036 » 202-778-4384 « 202-293-5308 {Fax)
WWW.LSW.0rg

e
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Our Union has been a leader within the labor movement in establishing a role for
workers and unions on issues that negatively affect the communities in which they live.
Be it poor air quality, polluted water or dangerous toxins on the job, our Union has been
in the fight for a better world for our members and our children to come since the
1960’s, and we continue in that fight through our support of the “Toxic Right-to-Know
Protection Act”. This is strong legislation that aims to protect the safety of millions of
American’s across the nation by ensuring their right to know the toxic dangers that
might exist within their communities. We commend Representatives Solis and Pallone,
and Senator Lautenberg for introducing this legislation, and we look forward to
continuing to work closely with them on getting it passed in both houses of Congress.

Thank you.

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied industrial and Service Workers international
Union

1180 17th Street, N.W., Washington, D.C. 20036 * 202-778-4384 » 202-293-5308 (FaX) * Www.USW.OIQ s
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Mr. Andrew Bopp

Director of Public Affairs

Society of Glass and Ceramic Decorators
515 King Street, Suite 420

Alexandria, VA 22314

Dear Mr. Bopp:

Thank you for appearing before the Subcomrmittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on HR.
1103, the Environmental Justice Act of 2007, and HR. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the
subcommittee.

Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are guestions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member's question along with your response.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please
send your response in a single Word formatted document.
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Mr. Andrew Bopp
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please ct Rachel Bleshman at (202) 225-2927.

JOHN D. DINGELL
CHAIRMAN

Attachment

cc:  The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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Responses to Questions of February 26, 2008
Andrew Bopp, Society of Glass and Ceramic Decorators

1.

A.

What TRI Form would a company need to complete if they needed to ship even 1
pound of lead off-site to a disposal facility per year?

The company would be required to complete the complicated TRI Form R if they
shipped even 1 pound of lead off-site to a waste disposal facility. The TRI
Burden Reduction Rule only allows companies to utilize the simplified Form A if
they have zero (0) release on-site and off-site. A neighbor living near a glass
decorating shop would know simply by the type of form completed whether or
not any lead were released into his or her neighborhood by that shop. In other
words, no information of any consequence is lost, but the time spent by small
business owners and managers in complying with the paperwork burden is
minimized. This rule is the definition of common sense reform.

How would you answer the criticism that the burden relief under the new EPA
rule is meant to primarily help large businesses?

. I would note that the TRI burden relief steps benefit primarily small businesses,

especially in the glass and ceramic industry. SGCD members such as Baltimore
Glassware Decorators, Baltimore, MD, which employs 15 people, are the
companies that are utilizing the Form A to streamline their TRI compliance
efforts. The owner of that company, Nancy Klinefelter, has testified to that effect
before the Senate Environment and Public Works Committee in January 2007.
These are the small companies that are by far more likely to have zero release on-
site and off-site to enable them to utilize Form A. Larger companies in the
industry, especially the very large ceramic manufacturers, handle a much larger
volume of colors that may contain lead, and it is much more difficult for them to
manage their process to achieve zero release.

In addition, large companies generally employ environmental engineers and
compliance staff to handle environmental concerns including TRI reporting.
These companies have the expert staff to handle the Form R, so the burden
reduction rule has essentially had no impact on them. On the other hand, small
companies in the glass and ceramic decorating business do not generally employ
expert environmental engineers, or even any engineers at all in many cases, so the
ability to use a simplified TRI reporting form is a real benefit to them.

Time not spent on complicated forms to report zero release is time that can be
spent finding new business, managing the facility, and working with employees.
This is time that is needed to manage a company to compete with competition in
China which isn’t burdened with even necessary environmental regulations.
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Congress claims to support American business in its efforts to maintain good jobs
here in the U.S. If so, it should not be difficult to support EPA’s efforts to
streamline reporting burdens on small business, especially when the burden
reduction rule is applicable only if the company has nothing of consequence to
report. If that reform is unacceptable, then no reform is acceptable.

1 would be happy to answer further questions if needed.

Sincerely,

Andrew Bopp

Director of Public Affairs

Society of Glass and Ceramic Decorators
1444 I Street NW, Suite 700
Washington, DC 20005

703-838-2810
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BARON P. HILL, INDIANA

DENNIS B. FITZGIBBONS, CHEEF OF STAFF
GREGG A ROTHSCHRLD, CHIEF COUNSEL

Mr. Jose Bravo

Communities for a Better Environment
836 Stanford Avenue

Chula Vista, CA 91913

Dear Mr. Bravo:

Thank you for appearing before the Subcommittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on H.R.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the
subcommittee.

Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member’s question along with your response.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to 2322-B Rayburn House Office Building and faxed to (202)
225-2899 to the attention of Rachel Bleshman. An electronic version of your response should
also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please send your
response in a single Word formatted document.
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Mr. Jose Bravo
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please copiaetRachel Bleshman at (202) 225-2927.

JOHN D. DINGELL &'—‘

CHAIRMAN

Attachment

cc: The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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4/3/08

Chairperson John D, Dingell

U.S. House of Representatives
Comumittee on Energy and Commerce
By email and fax

Re:  Questions from Congressmembers and responses from CBE regarding HR1103
and HR1055 on the Toxic Release Inventory (TRI)

Honorable Chairperson Dingell,

Thank you for contacting us. This letter provides the responses of Communities for a
Better Environment (CBE), to questions from the Honorable Joe Barton, Ranking
Member, Committee on Energy and Commerce, and the Honorable John Shimkus,
Ranking Member, Subcommittee on Environment and Hazardous Materials. These
questions related to the testimony of our Board member, Jose Bravo to Congress on
October 4, 2007. Thank you for the additional time we were given for responses. The
questions and answers are attached on the following pages. We greatly appreciate the
Congressional attention to these important issues regarding the Toxic Release Inventory
and Community Right-to-Know issues.

Sincerely,

Julia May,
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Communities for a Better Environment

Questions and Responses:

1. Your written testimony states your organization would like to see TRI reporting
requirements at the lowest possible thresholds. Is the past Form A threshold of 500
lgs. the lowest possible threshold or would you think it possible for some other
threshold to be allowed?

Response: A threshold of 500 pounds is not the lowest possible trigger for requiring
toxic pollutant releases to be reported. A lower threshold is particularly important for
persistent, bioaccumulative toxic chemicals. For example, EPA estimated that U.S.
releases of dioxins from all sources combined totaled less than 65 pounds in 1995." If
only one facility released 400 pounds of dioxins, this could exceed EPA’s estimate for all
sources in the nation by more than 500 percent, but could be unreported under a 500-
pound threshold. This hypothetical example is provided only to illustrate the need for
lower reporting thresholds. In previous comments to EPA, CBE recommended that all
facilities using industrial processes that are known dioxin sources should be required to
report the amounts of dioxins they release in the Toxics Release Inventory.” We still
believe that this should be done.

2. EPA testified that TRI does not set pollution limits or standards. Does your
organization assert that raising the Form A threshold has contributed to more toxins
being emitted into the environment?

Response: Raising the threshold certainly has the potential to contribute to more toxins
emitted to the environment, because toxins out of sight are frequently out of mind. This
is almost impossible to prove, because we cannot know exactly the extent of unreported
emissions (because they fell below the reporting threshold). What we can know is that
we have directly experienced that identification of emissions that were previously
unidentified, in many different regulatory processes, frequently leads to efforts to reduce
these emissions, either voluntarily, or by regulatory requirement. We know that the TRI
itself brought to light major emissions of all kinds of chemicals that companies had not
previously focused on phasing out. After publication of the TRI, many companies paid
more mind to their toxic chemical usage and made efforts to identify alternatives and
phase out toxics. We have experienced this not only with the TRI, but in other cases.

P USEPA, 1998. The Inventory of Sources of Dioxin in the United States (EPA/600/P-98/002Aa). See, eg.,
page 2-7. Accounting for uncertainties in the source estimates EPA estimated that toxicity weighted
releases of dioxins (toxicity equivalents of the different dioxin compounds, or “TEQ™) in 1995 ranged from
5,000-29,100 grams, which is 11-64 pounds.

? 1t should be noted that this approach would provide maximum information while relieving facilities that
do not use dioxin-creating processes from the burden of demonstrating that their releases are below the
threshold. CBE’s February 26, 1999 comments on EPA Docket Control No, OPPTS-400132 described this
proposed approach. Also, in 1996 CBE petitioned EPA to add dioxins to the list of TRI chemicals reported
and establish an appropriate reporting threshold.
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One example is with oil refinery flaring. Before a monitoring program was put in place,
flaring emissions were vastly underestimated. When the monitoring and public reporting
of flaring emissions was required, companies put in equipment to reduce flaring in
California.

3. You mention times that polluters have not reported TRI data and your group had to
go through the process of requesting earlier permits in order to find out what
chemicals are being used at their facility. Would the EPA's TRI proposal alter your
remedy of requesting earlier permits?

Response: When the TRI provides data at the lowest thresholds for reporting, and since
the TRI provides more accessible data than most regulatory data, it does alter our need to
look for other types of data, such as other permitting documents. Getting other types of
data frequently requires doing public records requests and waiting many months to
receive data. Sometimes we never receive data requested. The TRI instead provides us
with immediate online access to data, which is extremely helpful for evaluating and
solving many kinds of environmental problems.

4. You mention some industrial facilities are phasing out toxic chemicals from their
manufacturing process/ as a result of your organization's efforts. Sometimes, you
stated, the companies actually performed better financially as a result. What was
stopping these companies from not using the toxic substances to begin with?

Response: The reasons for shortsighted business decisions may include simple error, and
may not all be knowable. However, companies sometimes hurt their own long-term
interests by continuing polluting practices because of a conflict between short-term profit
and long-term sustainability. An example of this conflict is the response to pollution
prevention audits of 112 facilities in California’s Silicon Valley.® The audits showed that
efficiencies from more aggressive pollution prevention measures could net cost savings
within five years, but many of the companies preferred less aggressive measures, even
though the long term cost savings from these were smaller. This could not be explained
fully by lack of access to capital because a locally-supported loan program was available.
However, the less aggressive measures, which would allow more pollution with less long
term cost savings, were expected to begin providing these smaller savings more quickly.

3 CBE worked with the Silicon Valley Toxics Coalition and other community based groups in this effort,
and reported a retrospective analysis of results in an address to the Commonwealth Club Water Section at
San Francisco on November 17, 1994,
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Robert D. Bullard, Ph.D.

‘Ware Professor, Department of Sociology
Director, Environmental Justice Resource Center
Clark Atlanta University

223 James P. Brawley Drive, S W.

Atlanta, GA 30314

Dear Dr. Bullard:

Thank you for appearing before the Subcommittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on HR.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the
subcommittee.

Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member's question along with your response.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please
send your response in a single Word formatted document.
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Robert D. Bullard, Ph.D.
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please cogact Rachel Bleshman at (202) 225-2927.

Attachment

cc:  The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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The Honorable Joe Barton and the Honorable John Shimkus

1. Do you disagree with the notion that a plant can operate cleanly and legally, but
still have air emissions? How many of the factories identified in your study were out
of compliance with their permits or the law?

It is possible and quite probable for a plant to operate cleanly and legally and to be in
compliance and still have air emissions. Numerous studies show that the TRI program
over the past two decades has had a dramatic impact on plants reducing their emissions
and at the same time encouraging them to operate cleaner. The 2007 Toxic Wastes and
Race at Twenty study did not focus on facility compliance.

2. You discuss the cumulative effect of pollution outputs from several sources on the
health of low-income and minority populations. If all these facilities are operating in
compliance, would you still have this concern? Would stricter local planning or
restrictions on business development in these areas be an easier solution than a
federal law?

1 would still have concern about the cumulative effect of pollution outputs from several
sources on the health of low-income and minority populations even if all of the facilities
were operating in compliance. In general, an operating facility permit is evaluated on its
pollution outputs one facility at a time, rather than its pollution burden factored into the
cumulative pollution outputs of multiple facilities on a community. Several states have
passed environmental legislation and policies to address the facility “clustering” concerns
of nearby residents (see the University of California Hastings College of Law, Public
Policy Law Research Institute, Environmental Justice for All: A Fifty State Survey of
Legislation, Policies and Cases, 3" edition, 2007, available at
http://www.uchastings.edw/site_files/plri/EJ2007.pdf).

I am not suggesting a federal law or a federal agency such as the EPA or some other
federal agency take over land use planning, Land use planning is a job primarily for local,
regional and state jurisdictions. Nevertheless; the federal government has a role, though
limited, since some federal government decisions and guidances impact local and
regional land use from zoning regulations to the construction of transportation systems
(highways vs public transit and other alternatives to driving) that respond to a region’s
needs to comply with the federal Clean Air Act.

For example, the January 2001 EPA report, EPA Guidance: Improving Air Quality
Through Land Use Activities, “is intended to inform state and local governments that land
use activities which can be shown (through appropriate modeling and quantification) to
have beneficial impacts on air quality, may help them meet their air quality goals” (p. 2).
The Guidance reads:

“In recent years, many of EPA’s stakeholders have explored using land use
activities as strategies for improving air quality. These stakeholders, including
state and local planning agencies, have suggested that EPA improve guidance on
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how to recognize land use strategies in the air quality planning process that result
in improvements in local and regional air quality” (p.1).

The EPA report described the role of the federal government in the following passage:

“Although federal agencies are not involved in land use decisions, federal statues
such as environmental laws, tax codes, federal mortgage lending policies, and
transportation infrastructure policies can influence local land use planning.

" Examples of such policies include assessment requirements in the National
Environmental Policy Act (NEPA), transportation planning requirements found in
U.S. Department of Transportation regulations, and specification on property use
included in the EPA’s Superfund regulations.” (p. 7)

The EPA report adds: “While the federal government does not have jurisdiction over
land use decision making, federal statues and funding policies do influence local land use
decision. Grant programs that assist stats in redeveloping abandoned brownfields,
earmarking federal funding assistance for ‘empowerment zones’ in older urban areas, and
partnership between federal agencies and state and local governments to test land use
planning tools are some examples.” (p. 8)

Similarly, Federal Aviation Administration (FAA) rules impact certain local land uses,
such as the location of solid waste disposal facilities, near airports. Any solid waste
disposal facility (i.e. sanitary landfill) which is located within 1,500 meters (about 5,000
feet) of all runways planned to be used by piston-powered aircraft, or within 3,000 meters
(about 10,000 feet) of all runways planned to be used by turbojets is considered by the
Federal Aviation Administration (FAA) to be an incompatible land use because of the
potential for conflicts between bird habitat and low-flying aircraft. (Refer to FAA
Advisory Circular 150/5200.33 "Hazardous Wildlife Attractants on or Near Airports” and
FAA Order 5200.5, “FAA Guidance Concerning Sanitary Landfills on or Near
Airports.”)

3. Do you support brownfield cleanup and redevelopment?

Yes, I strongly support brownfield cleanup and redevelopment.

4. You state your support for ensuring TRI reporting every year. H.R. 1055 would
eliminate the provision in law that pegs one year as the benchmark for reporting.

Does this change your opinion of H.R. 1055?

No.
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Mir. Alan Finkelstein

Assistant Fire Marshal

Strongsville Fire and Emergency Services
18600 Royalton Road

Strongsville, Ohio 44136

Dear Mr. Finkelstein:

JOR BAFTON, TEXAS.
RANKING MEMBER
RALPH M. HALL TEXAS
FHED UPTON, MICHIGAN
CLFF FLORIDA

NATHAN DEAL GEORGIA

ED WHITFIELD, KENTUCKY
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MIKE ROGERS, MICHIGAN.
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JOHN SULLIVAN,
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MICHAE! C. BURGESS, TEXAS
MARSHA BLACKBURN, TENNESSEE

Thank you for appearing before the Subcommittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on H.R.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the

subcommittee.

Under the Rules of the Comumittee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and

include the text of the Member’s question along with your response.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
{202)°225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please

send your response in a single Word formatted document.
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Mr. Alan Finkelstein
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please gontact Rachel Bleshman at (202) 225-2927.

JOHN D. DINGELL ‘t-

CHAIRMAN

Aftachment

cc: The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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March 3, 2008

Response from Alan Finkelstein to Questions for the Record from Members of the
Committee on Energy and Commerce

The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable John Shimkus
Subcommittee on Environment and Hazardous Materials

1. “TRI data that EPA coliects is somewhat dated. In fact the final 2005 data
was released March 22, 2007, 16 months after the final pound of waste
was counted or 28 months after the beginning of the reporting period. By
March 2007, the data could be seriously outdated.

Today, shipments of hazardous materials are tracked on paper manifests
that track materials from cradle to grave. Unfortunately, that data is not
available to first responders during an incident because the paper is
often destroyed with the facility. Because industry uses paper reports,
first responders have little practical way to make use of that data. EPA is
working on making the manifest tracking system electronic

and making the data available in “real time” to first responders.
Legislation to authorize such a system is working its way slowly through.
the Senate. Wouldn't “real time” e-manifest system be more useful for
your efforts than more historic TRI data.?”

Good moming gentlemen! Thanks for the opportunity to have further input into what has
the potential for being a fairly important decision.

I would like to clear up some possible points of confusion. TRI is for facilities to report
what they have onsite and are shipping. There are two separate issues, transportation
incidents and onsite releases that go offsite. TRI was not designed as a response tool, as
I’ve indicated in my previous testimony before your committees. It does however give us
information on chemicals that may be dangerous to responders and to the communities
they are located in. In order to best serve our communities we need to have all the
information that’s available.

It is extremely unusual for paperwork to be destroyed at either facility or transportation
incidents. Records are (or should be!!) kept in safe areas at facilities or at an offsite data
storage facility just as any other important business records. Any materials that are
shipped via road, rail, or water are required to be accompanied by shipping papers, which
are usually housed with the crew or driver. Of course, none of our systems are perfect, so
data may be lost.

As far as real time manifests go, the idea is certainly worth exploring, but may not be
practical. It’s something that we currently have available in the form of OREIS
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(Operation Respond Institute). This software allows response agencies to access the
mainframe computers and databases of several railroads and one trucking company to aid
in determining what may be in a rail car or truck. However, this does not cover all the
railroads or trucking companies. [ have inserted the web address for OREIS should you

want to look at it further (http://www.oreis.com/ori_info/oreis.cfim).

We can’t get facilities to report on an annual basis for a variety of reasons, including the
paperwork burden. The EPA has free software available (Tier 2 Submit) to facilitate Tier
2 annual reports by facilities and assistance with filing the data, including a report
validation tool to ensure that all the required data is submitted. It even is tailored to
include data fields that individual states want facilities to report. In spite of this we get
complaints that it’s too much trouble and too expensive to do. One of the side benefits of
the Tier 2 Submit software is that the data can be directly imported to the EPA/NOAA
CAMEO Suite software also free and in use by fire departments and LEPCs (Local
Emergency Planning Committees) all across the country. In spite of that there are
complaints of too large a burden. Even with that in mind I believe that could have an
efficient functioning system of daily reporting on storage and shipments from these
facilities. The Department of Homeland Security, through its CFATS program, has also
added another layer of bureaucracy to the paperwork requirement of facilities. Shouldn’t
we stick with what we know works?

2. “Is it your position that there are better sources of information than TRI for
emergency responders to use, including Emergency Response plans
mandated under Section 312 or MSDS data from Section 311?”

We appear to have some confusion again gentlemen. [ have never stated that TRI was
superior to either of the other sections of the law, as it was not intended for response use.
1 did however state that TRI is useful for planning purposes. One of the positive side
benefits of TRI is that facilities have decreased their inventories of reportable materials
so that they don’t have to file. There is certainly something to be said for that as it
benefits the community and possibly also the facility as a result of less waste to be
created and disposed of, as well as good will from public perception of environmental
awareness.

As previously mentioned in my responses there are several software programs available
for responders, planners, and facilities. In addition to the free software there are
numerous proprietary programs available.

1 appreciate both of taking the time to ask more questions instead of dismissing my
comments out of hand. Please feel free to contact me if I may be of further assistance.
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Mr. Wade Najjum

Assistant Inspector General for Program Evaluation
Office of Inspector General

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.-W.

Washington, D.C. 20460

Dear Mr. Najjum:

Thank you for appearing before the Subcommittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on HR.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the
subcommittes.

Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Commiittee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member’s question along with your response. Please be advised that you
will be receiving an additional set of questions within a week.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please
send your response in a single Word formatted document.
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Thank you for your prompt attention to this request. If you need additional
information or have other questions, please contagtRachel Bleshman at (202) 225-2927.

CHAIRMAN

Attachment

cc:  The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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Committee on Energy and Commerce
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Dear Congressman Barton:

This is in response to your follow-up questions from the October 4, 2007, hearing
entitled “Environmental Justice and the Toxics Release Inventory Reporting Program:
Communities Have a Right to Know™ held before the Subcommittee on Environment and
Hazardous Materials. My answers to the questions you posed in the February 26, 2008,
letter from Chairman Dingell are enclosed. Thank you for the opportunity to elaborate on
my testimony. A similar letter is being sent to Congressman Shimkus. If you should

have any questions on this or any other matter, please contact Eileen McMahon, Assistant

Inspector General for Congressional and Public Liaison, at (202) 566-2391.

Sincgrely, ’

/ (o= {//’/ 27—
Wade T. Najjum /5

Assistant Inspe¢ier General for

Program Evaluation

Enclosure

Intarnet Address (URL) « hitpi/fwww.epa.gov
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Responses to Questions from the Honorable Joe Barton and
’ the Honorable John Shimkus

1. In 2001, EPA redefined environmental justice. Since H.R. 1103 statutorily
reverses this definition, do you see a possible conflict with EPA’s broader mission and its
statutory mandates in other laws to address the greatest threats first and protect public
health without regard to other factors?

Answer:

Executive Order 12898 (Order) set Federal actions to address environmental
justice (EJ) in minority populations and low-income populations for the Executive
Branch. Our 2004 report entitled “EPA Needs to Consistently Implement the Intent of
the Executive Order on Environmental Justice,” reported that EPA was not consistent
with the Order because it had changed the focus of the program from that described in the
Order. Regarding H.R. 1103, I cannot answer questions about possible conflicts between
proposed legislation and statutory mandates in other laws since I am not an attorney.

2. You mention 12 recommendations that the IG made to EPA on its EJ program and
said EPA only agreed to follow one: development of a comprehensive strategic plan.
However, you further emphasize that only four (4) of those recommendations, one of
which EPA agreed to follow, were “key”. It stands to reason, though, that the
commissioning and publication of a comprehensive plan assume follow through on your
other “key” recommendations (establish specific timeframes for developing definitions,
goals, and measurements; and determine if adequate resources are being applied to
implement environmental justice). Do you disagree?

Answer:

Yes. In my written testimony I stated we made 12 recommendations to EPA to
address the issues we raised and listed all 12 in an attachment. I discussed four key
recommendations; I did not say “only” four were key. That wording understates the
scope of the disagreement at that time between the OIG and EPA and the progress EPA
has made since then. As stated in my testimony, EPA did not agree to commission and
publish a strategic plan—EPA specifically disagreed with 11 of our 12 recommendations.
My testimony says: “EPA did agree to perform a comprehensive study of program and
regional offices” funding and staffing for environmental justice to ensure that adequate
resources are available to fully implement its environmental justice plans.” The intent of
the recommendation was to assure that after implementing the other 11
recommendations, funding and staffing were commensurate with the “new” program.
However, since EPA disagreed with all the other recommendations, the review was based
on the existing program OIG considered inconsistent with the Order.
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3. You state that some EPA program offices believe that they are not subject to the
EJ Executive Order since their programs do not lend themselves to reviewing impacts on
minority and low-income populations. Do these offices’ assertions have merit?

Answer:

It depends since the programs, policies, and activities of some EPA offices are
more likely to have potential impacts on EJ communities than others. For example, it is
reasonable to assume that some decisions by the Office of Air and Radiation or the Office
of Water could have impacts on minority and low-income populations; it is less apparent
that the actions of the Office of Administration and Resources Management or the Office
of Research and Development could have EJ impacts. Therefore, the determination of
whether the programs, policies, and activities of an EPA office have potential EJ impacts
needs to be determined on a case-by-case basis. Consequently, we recommended that the
Deputy Administrator require the Agency’s program and regional offices to identify
which programs, policies, and activities need EJ reviews.

4. If, as you say, EPA has been improving its EJ efforts over the last few years, do
you think enactment of H.R. 1103 will have a chilling effect on those efforts, i.e.
postpone, interrupt, or delay consistent improvement on EPA’s EJ efforts?

Answer:

No. In response to our 2006 report, the Agency has committed to a series of pilot
EJ reviews as well as the establishment of a framework to implement and oversee these
reviews across programs. These actions could support any systemic comprehensive
integration of EJ into the fabric of its core mission.
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Ms. Nancy Wittenberg

Assistant Commissioner

New Jersey Department of Environmental Protection
401 E. State Street, 7™ Floor

P.O. Box 402

Trenton, NJ 08625-0402

Dear Ms. Wittenberg:

Thank you for appearing before the Subcomrmittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on HR.
1103, the Environmental Justice Act of 2007, and HR. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the
subcommittee.

Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member’s question along with your response.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 10 the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please
send your response in a single Word formatted document.
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Thank you for your prompt attention to this request. If you need additional
information or have other questions, please cog Rachel Bleshman at (202) 225-2927.

JOHN D. DINGELL
CHAIRMAN

Attachment

cc: The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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SUBCOMMITTEE ON ENVIRONMENT AND HAZARDOUS MATERIALS
Testimony provided by Nancy Wittenberg, Assistant Commissioner, New Jersey
Department of Environmental Protection, October 4, 2007

Answers to questions raised by the Honorable John Shimkus (IL) and
the Honorable Joe Barton (TX)

Question 1. You testify that NJ has enacted a rigorous set of pollution reporting laws to
compliment the Federal government. Why should the Federal government have to step in for
other states that do not have the same population and business demographics you do? Do you
not think the other states, like California, are smart enough to figure out what they need?

Answer 1.

The USEPA’s rule changes under the guise of “burden reduction” create additional layers
of reporting criteria for industry to evaluate. These criteria are applicable to both the persistent,
bioaccumulative, toxic (PBT) substances and the non-PBTs on the TRI list. Further, USEPA is
charged by numerous states (via a lawsuit) of exceeding its statutory authority by manipulating
the TRI data at a national level and ignoring the impact of TRI reporting on individual
substarces and communities.

Presumably, no two states are alike in population and business demographics. However,
the fact that the new rule allows for industry to no longer report environmental releases, on-site
management and off-site transfer of toxic and hazardous substances that were once reportable
will affect communities across the nation.

As for the intelligence of states to figure out what they need in addition to or in place of
TR, it is NJDEP’s position that the federal government should not back track on one of the most
effective and successful environmental programs ever enacted. Additionally, many states are
facing moderate to severe budget difficulties and, therefore, may not be able to implement a
toxic use reporting or reduction program to complement TRL.

Question 2. Your testimony acknowledges that NJ's programs are predicated upon filed TRI
reports. Since Section 321 of EPCRA prevents TRI regulations from pre-empting your state, I
would expect your state to still be able to operate its other programs. Am I correct? Are you
representing the official views of any states besides your own?

Answer 2.

New Jersey’s Worker and Community Right To Know Act was enacted prior to, and in
fact was used as a model for, the federal Emergency Planning and Community Right-To Know
Act of 1986 (EPCRA). New Jersey is still able to implement and enforce its pollution
reporting/reduction environmental programs.

NI does not imply or intend to represent the official views of any other state. However,
this does not prevent us from being an advocate for other states or for successful environmental
programs. Again, many states are facing moderate to severe budget difficulties that may restrict
their ability to implement a toxic use reporting or reduction program to supplement TRL
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Question 3. You testify that state-driven initiatives are the reasons for your successes, but you
testify also that there are numerous benefits to forcing more widespread and detailed federal TRI
reporting requirements, including benzene and hydrazine emissions reductions in your state. In
your view, would these types of facilities fall under the new Form A or R requirements? In
addition, wouldn't other sections of EPCRA, as well as separate federal environmental laws, like
the Clean Air Act, be equally helpful in exposing these emissions?

Answer 3.

The intent of my testimony regarding HR 1055 was meant to show New Jersey’s support
for the TRI reporting requirements that were in place prior to the burden reduction rule of
December 2006. Additionally, we are happy to share information on the benefits of a more
detailed reporting program as it exists in our state.

In the Hydrazine example, the facility in question would have been covered by the new
Form R requirements for 1995-1997 and 1999-2001, and qualify for the new Form A option for
1998 and 2002. (This facility ceased operations at the end of 2002 and no further reports were
submitted.) For the Benzene example, the facility would have been covered by the new Form R
requirements for all reporting years since 1995. I believe that it is more important to note that
for the last 11 reporting years (1995-2005, since the original Form A was available), nearly 6.1
million pounds of production-related wastes of toxic substances, of which more than 1.2 million
pounds were releases to the environment, would have qualified for the new Form A option by
New Jersey’s facilities. New Jersey’s communities and citizens would not have had these data
available for public review.

EPCRA 313 (TRI]) is the only federal program that requires multi-media reporting of
toxics data for actual releases and waste transfers as compared to, for example, air permit
allowable emissions. The TRI data are also comparable across industry types, or for chemicals,
or for emissions or discharge sources. Other federal envirommental programs regulate different
groups or classifications of industry with different lists of substances and different reporting
criteria and are, therefore, not equally helpful in exposing emissions, discharges, and waste
generation of toxic and hazardous substance on a multi-media basis.
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Mr. Granta Y. Nakayama

Assistant Administrator

Office of Enforcement and Compliance
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Mr. Nakayama:

Thank you for appearing before the Subcomumittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on H.R.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the
subcommittee.

‘Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Commiittee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member’s question along with your response. Please be advised that you
will be receiving an additional set of questions within a week.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail. house.gov. Please
send your response in a single Word formatted document.
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Mr. Grante Y. Nakayama
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please contact Rachel Bleshman at (202) 225-2927.

JOHN D. DINGELL
CHAIRMAN

Attachment

cc:  The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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The Honorable John Dingell
Chairman

Committee on Energy and Commerce
U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Dingell:

Thank you for your letter of February 26, 2008, containing follow-up questions from the
October 4, 2007, hearing before the Subcommittee on Environment and Hazardous Materials on
the Environmental Protection Agency’s Environmental Justice Program, and H.R. 1103, the
Environmental Justice Act of 2007. Your letter requests responses to questions submitted by
several Members of the Committee. As requested, separate letters have been developed for each
Member, responding to the specific questions submitted.

Please find enclosed responses to your questions. Ihope this information will be useful

to you and the Members of the Committee. If you have further questions, please contact me or
your staff may contact Carolyn Levine in my office at (202) 564-1859.

Sincepely,

Christopher P. Bliley
Associate Administrator
Enclosure

[ The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

intemet Addrass (URL} « hitp:/fwww.epa.gov
/Ry *Printed with Vege! Of Based Inks on Recycled Paper (Minimum 25% Postconsumer)
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EPA Responses to Questions for the Record:
October 4, 2007 Hearing on “Envirenmental Justice and the Toxics Release Inventory
Reporting Program: Communities Have a Right to Know”
H.R. 1103, the “Environmental Justice Act of 2007
H.R. 1055, the “Toxic Right to Know Protection Act”
Before the House Committee on Energy and Commerce
Subcommiittee on Environment and Hazardous Materials

The Honorable Joe Barton and the Honorable John Shimkus

QUESTION 1: Can you name some successes from your EJ program, and related grant
programs? How have communities benefited from the grant programs?

ANSWER: The Environmental Justice Small Grant Program has reached approximately 1,000
communities around the country and achieved notable successes in increasing awareness and
building community capacity to address local environmental and public health issues. A few of
these programs are highlighted below (gee also Attachment 1, “Regional Success Stories™):

- » Using an Environmental Justice Small Grant, the Cedar Tree Institute worked with 9 faith
leaders, representing 200 congregations, to conduct a clean-sweep collection of
household hazardous waste and increase the public’s awareness of environmental impacts
in the Central Upper Peninsula of Michigan. This is a rural area with a large tribal and
low-income population. The community benefit from this collaborative effort is the
collection of 47 tons of materials (including mercury) in one day, exceeding the amount
collected by the Delta County Waste Facility over the last 7 years.

s In 1999, EPA awarded a $20,000 small grant to ReGenesis, a community-based
organization in Spartanburg, South Carolina to address environmental, health, economic
and social issues in the Arkwright and Forest Park communities. Over the past eight
years, the ReGenesis Environmental Justice Partnership has generated more than $166
million in funding and marshaled the collaboration of more than 200 partner agencies,
local residents, organizations, industry, and a university to revitalize two Superfund sites
and six Brownfield sites. The community benefits from this effort are new housing
developments, emergency access roads, recreation areas, green space, and job training
that are vital to the community’s economic growth and well-being.

»  “We Mean Green Clean,” a project conducted by the Healthy Homes Campaign in
Chicago, lllinois, resulted in the Chicago Public School Office of Purchasing adopting a
single source purchasing initiative that meets the Green Seal, ensuring products contain
no carcinogens, are not combustible or corrosive to the skin and eyes, and that cleaners
do not contain mercury, lead, arsenic, cadmium and other harmful compounds. The
Chicago Board of Education also adopted a formal district policy that emphasizes green
cleaning goals. The Chicago Public School Policy on green cleaning impacts 600 schools,
over 430,000 students, and over 2,600 janitorial workers.
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s Our EJ Collaborative Problem Solving (CPS) cooperative agreements have garnered
many successes as well. For example, our recipients have:

o Cleaned up and prepared an abandoned lot for redevelopment in Anahola, Hawaii;

o Educated the residents of Tacoma, Washington about safe and sustainable
methods of harvesting shellfish;

o Reduced exposure to asthma causing contaminants and increased community
access for asthma treatment for residents of a Brooklyn, New York community;

o Helped the residents of Mebane, North Carolina address issues with failing septic
systems, potentially impacting 500 homes; and

o Reduced lead exposure among residents of Pacoima, California, a Los Angeles
area city.

QUESTION 2: H.R. 1103 requires EJ efforts at all agencies of the federal government,
Does your testimony represent the views of every agency and department of the federal
government?

ANSWER: EPA’s testimony was approved through the inter-agency review process. EPA
provides a leadership role in the federal government as the Chair of the Federal Interagency
Working Group (IWG) on Environmental Justice. Through the IWG, EPA encourages and
supports other federal agencies’ efforts to integrate environmental justice into their programs,
policies and activities. EPA has also developed formal agreements with federal agencies to
enhance our collective efforts to address the environmental and public health concemns facing
communities (e.g., a Memorandum Of Understanding with CDC/ATSDR), including
communities with EJ concerns (see Attachment 2)).

Have any other federal agencies attempted to institutionalize their EJ Programs as
comprehensively as EPA is doing?

ANSWER: EPA is comprehensively integrating environmental justice into its core programs,
policies and activities and its planning and budgeting processes. We intend to lead by example:
EPA’s Strategic Plan 2006-2011 has EJ commitments and targets in all 5 goals, and has
designated eight national EJ priorities. Each program office and region is implementing an EJ
Action Plan, and program offices are working to integrate EJ into the National Program
Managers’ guidance. EPA is developing and conducting EJ Reviews of specific programs and
Agency functions. EPA has also developed regulatory template language to discuss EJ concerns
in its regulatory actions. Other agencies are best able to answer questions about their own EJ
programs and efforts.

QUESTION 3: Where do you see the EJ Programs in 5 years?

ANSWER: We believe that we have put into place many of the building blocks necessary to
show results in terms of environmental or public health improvements. Over the course of the
next five years, we foresee the continued development and integration of EJ into EPA’s daily
work, with the goal of improving our ability to show tangible results.
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o Measurable results in program activities — via EPA Strategic Plan goals/targets and EJ
Action Plans

¢ Integration into EPA’s rulemaking process — via EJ regulatory template language, EJ
training for rule writers, and results of EJ Reviews of rulemaking/standard-setting
functions :

*  More effective EJ integration into programs, policies and activities — as a result of EJ
Reviews

* More consistent way of identifying areas with potential EJ concerns — as a result of

EJSEAT (see answer to question 4 below).

How would H.R. 1103 alter this plan?
ANSWER: We have no reason to believe that H.R. 1103 would alter our plan.
QUESTION 4: How do you intend to consistently identify areas of potential EJ concern?

ANSWER: The Office of Enforcement and Compliance Assurance (OECA) is developing the
Environmental Justice Strategic Enforcement Assessment Tool (EISEAT), which uses select
federally-recognized environmental, health, compliance, and socio-demographic data to create a
consistent method for identifying areas with potential disproportionately high and adverse human
health or environmental effects. OECA is continuing development of the tool this year, by
testing potential applications to OECA’s programs,

How are you conducting the EJ Reviews?

ANSWER: EPA is nearing completion of developing protocols to begin conducting EJ Reviews
to determine the extent to which the Agency’s programs, policies, and activities identify and
address environmental justice concerns. EPA convened an Agency-wide EJ Reviews
Workgroup that developed the protocols for conducting EJ reviews, covering the Agency’s core
function areas (i.e., rule-making/standard setting, permitting, enforcement, and
remediation/cleanup). Each Program Office and Region will identify activities for EJ reviews
and establish a schedule for this first round of reviews in their FY09 EJ Action Plans (due June
2008 for Program Offices and November 2008 for Regional Offices).

QUESTION 5: I understand EPA used its funding to create a documentary film. Why did
you create this documentary film about one community when you could have used those
funds on another grant that could have benefited more than one community?

ANSWER: We developed the DVD to serve as a collaborative problem solving training tool
that can reach thousands of communities and other stakeholders.

QUESTION 6: Resources for the Future released a study (April 2007) criticizing the EJ
Small Grants Program for not having an impact in reducing TRI emissions. Do you agree
with their conclusions?
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ANSWER: The EJ Small Grants Program is a competitively awarded program based on the
strength of project proposals that EPA receives during the Request for Application period.
Applicants must demonstrate a level of capacity to qualify for the grants and operate according
to the grant requirements. The EJ Small Grants Program has reached, and continues to reach,
many of the communities that are most affected by environmental harms and risks. TRI
emissions are only one potential measure of such potential risks.

QUESTION 7: Your testimony demonstrates numerous successes in EPA’s environmental
justice efforts under Executive Order 12898. Is it the Agency’s position that E.O. 12898
alone gives the Agency adequate and meaningful authority to carry out its environmental
justice missions?

ANSWER: EPA continues to believe that using its range of statutory, regulatory and
enforcement authorities, in tandem with building the capacity of communities and other
stakeholders to participate meaningfully in the environmental decisions that affect them, is a
most effective way to protect the health and environment of all our nation’s people and
communities.

Executive Order 12898 established federal executive policy on environmental justice. The
federal agencies subject to the Order, including the U.S. Environmental Protection Agency
(EPA), were directed to make environmental justice part of their missions, to the greatest extent
practicable and permitted by law. EPA accomplishes this goal by utilizing existing statutory
authorities and regulations.

QUESTION 8: How would H.R. 1103 change the function, organization, and/or mission of
the Office of Enforcement and Compliance Assurance, and for that matter, the EPA as a
whole?

ANSWER: EPA recognizes that minority and low-income communities frequently may be
exposed disproportionately to environmental harms and risks. We are all working to find the
most effective ways to protect these and other burdened communities from adverse impacts to
human health and the environment. We do not believe that codification of a 14-year-old
Executive Order (which does not provide any additional authorities to the Agency) is either
appropriate, or the best way to advance our shared goals.

QUESTION 9: Key definitions affecting EJ program efforts have been adjusted a couple
of times in the last dozen years. Does the Agency disagree or have any concerns with H.R.
1103’s definitions of “environmental justice” or “fair treatment™? How will these
definitions affect your office’s mission and programs?

ANSWER: Environmental Justice is the fair treatment and meaningful involvement of all
people regardless of race, color, national origin, or income with respect to the development,
implementation, and enforcement of environmental laws, regulations, and policies. This EPA
definition has not changed and is consistent with the definitions in H.R. 1103,
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QUESTION 10: I have some questions about OECA and your involvement in the final
stages of the TRI burden reduction rule, )

a) Could you please elaborate on these efforts and deseribe the involvement you had
and your Office’s final position on the rulemaking?

ANSWER: OECA’s Office of Civil Enforcement participated throughout the rulemaking
process and was involved in the decision-making that led to the important changes between the
proposed rule and the final rule, including the Agency’s decision to maintain many aspects of the
TRI program without change.

EPA’s Office of Environmental Justice recommended that an environmental justice assessment
be conducted as part of the final rule development process. An environmental justice assessment
was completed and considered by Agency senior managers. Following this analysis, OECA
determined that the Agency had given careful consideration to the level of detailed information
provided to minority and low- income communities and raised no further objections to the final
rule.

b) Do you believe this involvement led to further consideration of the potential
environmental justice concerns associated with the rulemaking?

ANSWER: Yes. Asevidenced by the environmental justice assessment that was completed and
considered by Agency senior managers.
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OFFICE OF CONGRESSIONAL AND
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The Honorable Albert Wynn

Chairman

Subcommittee on Environment and Hazardous Materials
Committee on Energy and Commerce

U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Wynn:

Thank you for your follow-up questions from the October 4, 2007, hearing before
the Subcommittee on Environment and Hazardous Materials on the Environmental
Protection Agency’s Environmental Justice Program, and H.R. 1103, the Environmental
Justice Act of 2007. Pleasc find enclosed responses to your questions. I hope this
information will be useful fo you and the Members of the Committee.

Again, thank you for your letter. If you have further questions, please contact me
or your staff may contact Carolyn Levine in my office at (202) 564-1859.
Sincerel
Christopher P. Bliley

Associate Administrator

Enclosure

intamet Address (URL) » hitp//www.epa.gov
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EPA Responses to Questions for the Record:

October 4, 2007 Hearing on “Environmental Justice and the Toxics Release
Inventory Reporting Program: Communities Have a Right to Know”
H.R. 1103, the “Environmental Justice Act of 2007
H.R. 1055, the “Toxic Right to Know Protection Act”

Before the House Committee on Energy and Commerce
Subcommittee on Environment and Hazardous Materials

The Honorable Albert Wynn

1. . You stated in your oral testimony that the Environmental Protection Agency
(EPA) Office of Environmental Justice, the agency’s lead office for
environmental justice issues, has participated in very few rulemaking efforts.

a. Since August 1, 2006, how many proposed or final rules have included a
formal analysis of environmental justice issues? Please provide a list of each
proposed and final rule, along with the title and date of the formal analysis
document.

b, Since August 1, 2006, how many proposed or final rules have been reviewed
and commented upon by EPA’s Office of Environmental Justice? Please
provide a list of each proposed and final rule, along with the title and date of
the comment document.

¢. Have EPA’s rulemaking workgroups regularly and consistently included a
representative from the EPA Office of Environmental Justice? If not, please
explain why not.

2. You stated in your oral testimony that EPA needs to build the capability of
the agency’s Program Offices so that they can take the lead on environmental
justice issues while developing rules and regulations.

a. Does any EPA Program Office currently have the capacity to take the lead on
environmental issues during rulemaking efforts? If so, please list each
Program Office that currently has this capacity.

b. For each EPA Program Office that does not currently have the capacity, when
will that capacity be developed? Please list each EPA Program Office and 2
date by which the capacity to lead on environmental justice issues during the
rulemaking process can be expected.

3 When does EPA expect to have a formal analysis of environmental justice
issues fully incorporated into the agency’s rulemaking process?

RESPONSE to Questions 1-3:

As stated in EPA’s testimony, EPA has developed a comprehensive approach to
Integrating environmental justice considerations into its everyday work, including rule
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and regulation development. Our approach recognizes that (1) environmental justice
issues are complex and multi-faceted; (2) that a most effective way to address these
issues entails using the range of existing statutory, regulatory and enforcement tools
available; and (3) that we need to continue to build the capacity of EPA’s Program
Offices, including the Office of Environmental Justice (OEJ}, to incorporate
environmental justice into our programs, policies and activities as comprehensively as
possible. In order to meet this goal, the Agency's Program Offices collaborate to develop
frameworks to identify and address environmental justice issues in the rulemaking
process, and to conduct environmental justice analyses in regulatory activities.

EPA continues to make substantial progress on integrating environmental justice into the
agency’s rulemaking efforts.

¢ EPA’s Program Offices have the capacity to take the lead on environmental
justice issues while developing rules and regulations. In accordance with a
systematic approach for rulemaking integration, each Office is expected to
develop its internal capacity to identify, analyze and incorporate
environmental justice concerns into its regulatory activities.

&  Our Program Offices continue to build that capacity by collaborating with the
Office of Environmental Justice (OEJ) to identify additional or enhanced
analyses during a rulemaking for which an environmental justice analysis may
be critical. |

e OFEJ and the agency’s Program Offices also accomplish this integration goal
through cross-agency committees and work groups involved in regulatory
action development and other regulatory activities, such as participating in
monthly Status Report briefings for senior management in the Office of Air
and Radiation; biweekly meetings of the Regulatory Steering Committee
(RSC); and the quarterly mestings of the Regional Regulatory Contacts
(RRC).

EPA’s Program Offices are collaborating ou activities to revise existing regulatory
management tools and to develop tools to incorporate Executive Order 12898 on
environmental justice, and enhanced stakeholder involvement and public participation,
such as:

¢ Developing the Environmental Justice Regulatory Template, in use since
December of 2006, recommending language for document drafiers when
writing the preambles to EPA-issued rules.

® Revising the Action Development Process (ADP) Tiering (and Maintenance)
Form to include prompts that the Lead Program Office can check for (1)
potential impacts of a rule on the “health or environmental condition” of
minority communities or low income communities, (2} disproportionately
high and adverse human health and environmental effects on minority or low
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income populations, and (3) the need for consultation or work group
involvement by either OEJ or an appropriate Environmental Justice
Coordinator.

e Ensuring that the revised ADP Guidance and the Stakeholder Involvement
Rule Aid incorporate explicit references to EO 12898 and environmental
justice issues.

s Developing an Environmental Justice Rule Aid fo assist rule writers in
identifying environmental justice issues at tiering.

¢ Revising the ADP Flow Chart to identify the stages through the ADP process
for consultation with OEJ and/or the appropriate Environmental Justice
Coordinator and/or Program management official in Tier 1 & 2 Rules,
regardless of whether the work group has a designated a work group member
with environmental justice expertise.

s Developing a substantive guidance on methodologies and data to support
formal environmental justice analyses in agency rules and activities,

As you can see, OEI’s role in rulemaking is evolving, and the Office has become more
actively involved in both procedural and substantive rulemaking activities at EPA. OEJ
was never envisioned to participate in all, or even most, work groups which identify
environmental justice issues. As part of our systematic approach to integrating
environmental justice into the Agency’s mission, we expect the lead Program Office ina
rulemaking to take the responsibility for the consideration of environmental justice
issues, consulting with OEJ, as needed.

4.

As part of the TRI rulemaking, did EPA provide a complete copy of the final
rulemaking package (including a final economic analysis) to the EPA
National Environmental Justice Advisory Committee (NEJAC) for review
and comment? '

Ifso:

a) When was a complete copy of the final rulemaking package provided to
the NEJAC?

b) Did the NEJAC provide comments in response?

¢} Were any NEAJC comments incorporated into the TRI Burden
Reduction Final Rule? '

Please provide copies of all comments prepared by NEJAC regarding
changes to the TRI reporting requirements that were submitted to EPA.
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RESPONSE: No. EPA did not provide a complete copy of the final rulemaking
package to the NEJAC. As a matter of practice, EPA has utilized the NEJAC for advice
and recommendations on broad public policy issues, rather than on specific rulemaking
actions. These issues have included brownfields, waste transfer stations, superfund
relocation, permitting, cumulative risks and impacts, pollution prevention, fish
consumption, meaningful involvement and fair treatment by Tribal environmental
programs, disaster preparedness and response, and goods movement,
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H.S. Bouse of Representatives

Committee on Energpy and Commerce
WBashington, BE 20515-6115

JOHN D. DINGELL, MICHIGAN
CHAIRMAN

February 26, 2008

Assistant Administrator

Office Environmental Information
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
‘Washington, D.C. 20460

Dear Ms. O'Neill:

JOE BARYON, TEXAS

RANKING MEMBER
RALPH M. HALL, TEXAS
FRED UPTON, MICKIGAN
CLIFF STEARNS, FLORIDA
NATHAN DEAL GEORGIA
EDWHITHELD, KENTUCKY
8AR BIN, WYOMING
JOHN SHIMKUS, ILLINGIS

N, NEW MEXICO

JOHN 8. SHADEGG, ARIZONA
CHARLES W. “CHIP* PICKERING, MISSISSIPPI
VITO FOSSELLA, NEW YORK

 CALIFORNIA
GREG WALDEN, OREGON
LEE TERRY,

/, NEBRASKA
MIKE FERGUSON, NEW JERSEY

Thank you for appearing before the Subconumittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on HR.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the

subcommittee.

Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member’s question along with your response. Please be advised that you
will be receiving an additional set of questions within a week.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please
send your response in a single Word formatted document.
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Ms. Molly O’Neill
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please copjast-Rachel Bleshman at (202) 225-2927.

JOHN D. DINGELL
CHAIRMAN

Attachment

cc:  The Honorable Joe Barton, Ranking Member
Committee on Epergy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials

The Honorable Tim Murphy
Subcommittee on Environment and Hazardous Materials
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MAR 19 2008

OFFICE OF CONGRESSIONAL AND
INTERGOVERNMENTAL RELATIONS

The Honorable John D. Dingell
Chairman

Committee on Energy and Commerce
United States House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your letter of February 26, 2008, containing follow-up questions
from the October 4, 2007, hearing before the Subcommittee on Environment and
Hazardous Materials on the Toxics Release Inventory (TRI) program and H.R. 1055, the
Toxic Right-To-Know Protection Act. Your letter requests responses to questions
submitted by several Members of the Committee. As requested, separate letters have
been developed for each Member, responding to the specific questions submitted.

If you would like to discuss these matters further, please contact me or your staff
may contact Pamela Janifer of my staff at (202) 564-6969.

Sincerely,

Christopher P. Bliley
Associate Administrator

Intemat Address (URL) e hitp:/www.epa.gov
Recycled/Recyclable » Printed with Vegetable Ot Based inks on Recycled Papar (Minmum 25% Posiconsumen)
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Questions submitted by the Honorable Joe Barton and the Honorable John Shimkus

1. Has EPA added new features to the TRI short Form A, such as business contact
information, so local communities can get additional information from a business
abeut substances it uses on site?

Beginning with reporting year 2007 (reports to be submitted by July 1, 2008), EPA has
added a “Public Contact” field to the Form A Certification Statement to provide the name,
telephone number, and e-mail address of a person who can respond to questions from the
public about the facility’s Form A.

2. In your opinion which provides more useful public health information, TRI or
Section 311 of EPCRA, which requires businesses to provide Material Safety Data
Sheets that detail not only what chemicals are being used in a process, but health
response and threat information?

Both TRI data required by Section 313 of EPCRA and material safety data sheets
(MSDSs) required by Section 311 of EPCRA provide useful information to protect the
public’s health. Pursuant to Section 311 of EPCRA, the owner or operator of any facility
required to prepare or have available a MSDS for a hazardous chemical under the
Occupational Safety and Health Act of 1970 must submit the MSDS to the appropriate
local emergency planning committee, the state emergency response commission, and the
fire department with jurisdiction over the facility. By contrast, the TRI provides
information directly to the public on releases of chemicals and other waste management
activities for nearly 650 toxic chemicals and chemical categories from manufacturing,
metal and coal mining, electric utilities, and commercial hazardous waste treatment,
among other industries. TRI data are available to the public through the TRI Explorer
(http://www.epa.gov/triexplorer ) and Envirofacts (http://www.epa.gov/enviro ) databases.

3. This year, our subcommittee held a two day hearing on EPA’s budget and agreed
that EPA needed to focus its priorities and appropriately spend its resources on
them. You state that H.R. 1055 would only serve to divert resources from key TRI
program priorities. Could you tell us what these priorities are and how public
health would suffer if we increased annual paperwork requirements under TRI?

EPA believes these resources could be better used to strengthen the TRI program in other
ways, for example by improving data integrity and accelerating the annual data release.
In fact, EPA released the 2006 TRI Data on February 21, 2008, making the TRI data
available to the public earlier than ever before. Further, for the first time, in an attempt to
look at chemical hazards, in the 2006 data release, EPA used the Risk Screening
Environmental Indicators (RSEI) “‘toxicity-weighted-pounds” methodology to provide
additional insights that go beyond simple pounds analysis and reflect some basic measure
of chemical toxicity.

4. You say that on May 10, 2007, EPA expanded reporting for Form R under TRIL
To put this in context, is it fair to say that EPA’s burden reduction plan for TRI is



236

all the more important for smaller businesses and people who do the right thing for
the environment because of the expanding requirements for Form R filers under
TRI?

On May 10, 2007, the Toxics Release Inventory Program issued a rule expanding
reporting requirements for dioxin and dioxin-like compounds. Facilities may not use
Form A for dioxin and dioxin-like compounds. The December 2006 final rule expanding
Form A eligibility did not change the requirement that dioxin and dioxin-like compounds
be reported on Form R. Therefore, the expansion of reporting requirements for dioxin
and dioxin-like compounds does not have any impact on, and was not impacted by, the
December 2006 TRI final rule. The only change in requirements under the December
2006 final rule is that facilities are permitted to use the short form (the Form A) if they
maintain releases and total wastes below limits established in the rule. EPA believes this
change encourages pollution prevention and provides an incentive to reduce releases.

5. Do you believe it is appropriate for Congress to negate EPA’s work in this area
and strip EPA of further discretion on this matter simply because it disagrees with
the Agency?

In crafting EPCRA Section 313, Congress established appropriate flexibility for the
Agency to modify chemicals covered, facilities covered, and reporting thresholds. EPA
has used this flexibility several times over the 20 year history of the program. In most
cases, EPA has expanded reporting to provide information on additional chemicals and
facilities, and to lower reporting thresholds for certain classes of chemicals. EPA
believes it has used this authority sparingly and wisely. As stated in Assistant
Administrator Molly A. O’Neill’s testimony for the October 2007 hearing, “By imposing
stringent limits on releases (zero for PBTs, 2,000 pounds for non-PBTS) as a pre-
condition of short-form reporting, EPA is encouraging businesses to minimize disposal
into the environment. The limits on total wastes encourage potlution prevention. These
incentives should be given an opportunity to work.” Congressional action reinstating
prior regulations would eliminate such an opportunity and would reduce the flexibility
Congress has appropriately delegated to EPA to manage the program effectively in
response to changing conditions and concerns,

6. Could you further explain the logic behind allowing greater use of Form A if
EPA was seeing an increase in facility toxic chemical releases for TRI Reporting
Year 2005?

As stated in Assistant Administrator Molly A. O’Neill’s testimony for the October 2007
hearing, “No facilities were excused from reporting under the final TRI rule, and no
chemicals were removed from the list for which covered facilities must report. The only
change in requirements is that facilities are permitted to use the short form if they
maintain releases and total wastes below limits established in the rule.” EPA believes
this change provides an incentive to reduce releases which is beneficial in any
circumstance, and more so if releases are rising,
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7. From what I understand, EPA receives 95-plus percent of its TRI reports in an
electronic format — and courtesy of a large, memory-eating, computer disc program.
The remaining reports are hand written. What percentage of those written filers
are the very businesses the TRI burden reduction plan is trying to help?

The CD version of the Toxics Release Inventory — Made Easy (TRI-ME) software is
quickly being replaced by the web-based version of TRI-ME (referred to as “TRI-
MEweb™), which doesn’t require downloading. TRI-MEweb is avaiiable to all reporting
facilities for reporting year 2007 (submissions due July L, 2008).

EPA encourages all TRI reporters, including those facilities that qualify for expanded
Form A eligibility, to discontinue the use of paper submissions in favor of submitting
electronically. Both the CD and Web-based versions (TRI-ME and TRI-MEweb) allow
facilities to send their TRI submissions electronically over the Iniemnet using EPA’s
Central Data Exchange (CDX) without mailing any paper to EPA. In fact, even for those
facilities filing Form A, the use of paper has decreased. Paper submissions of Form A
decreased by almost 50% (904 paper Form As for 2005 and 497 paper Form As for 2006)
from 2005 to 2006.

8. Since the agency has decided not to pursue a change in the reporting frequency,
do you think it is necessary to completely, statutorily remove the Administrator’s
discretion under Section 313(i)?

As stated in the December 22, 2006 Federal Register notice (71 FR 77019) announcing
EPA’s decision to maintain the annual reporting requirement for TRI, EPA stated that,
“While the Agency does not intend to take any further actions concerning reporting
frequency, EPA will adhere to the process outlined in 42 U.S.C. 11023(i)(5) and provide
12 months advance notice to Congress should the Agency in the future decide to initiate
changes to reporting frequency.” EPA believes the statute establishes an appropriate
process for changes in reporting frequency which balances the need for flexibility with a
concern for Congressional oversight,
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Questions submitted by the Honorable Tim Murphy

1. Can EPA explain exactly what information is “lost” when a facility that formerly
reported TRI data on “Form R” now begins to report the data on “Form A?”

Form A provides the name of the chemical and certain facility identification information.
In addition, Form A can be used by the public as a “range report,” i.e., an indication that
the facility manages between 0 and 500 pounds of a PBT chemical as waste and has no
releases or other disposal. For a non-PBT chemical, Form A means a facility manages
between 0 and 5,000 pounds of the chemical as waste, of which no more than 2,000
pounds is released or otherwise disposed. Further, EPA recently added a “Public
Contact” field to the Form A Certification Statement to provide the name, telephone
number, and e-mail address of a person who can respond to questions from the public
about the facility’s Form A.

Form R provides more details about releases and other waste management activities that
are not provided by Form A. Form R provides: a qualitative description of the facility’s
threshold activities (i.e., manufacture, process, and otherwise use); a range of the
maximum amount of the chemical on-site at any given time during the year; estimates of
the amounts of the chemical released on-site to air, water, and land; amounts transferred
off-site to publicly owned treatment works (POTWs) and other off-site locations; on-site
waste treatment, energy recovery, and recycling methods and amounts; and amounts
transferred off-site for release and other waste management. Following EPA’s December
2006 rule making, full Form R reporting is still required for over 99 percent of both
releases and transfers of toxic chemicals to other facilities.

2. If a facility now releases significant quantities of toxic chemicals, under what
circumstances will this facility no longer have to report those releases if they switch
from “Form R” to “Form A?”

Under the December 2006 final rule no facilities are excused from reporting and no
chemicals have been removed from the list for which covered facilities must report. To
be eligible to use Form A for PBT chemicals, facilities would need to eliminate all
releases or other disposal, and reduce other waste management of the chemical, such as
recycling and treatment, to no more than 500 pounds. For non-PBT chemicals the
eligibility limit on total waste management (i.e., releases, recycling, energy recovery, and
treatment) is 5,000 pounds, with a cap on releases and other disposal of 2,000 pounds.
The"cap” means that releases and other disposal must not comprise more than 2,000
pounds of the 5,000-pound total limit for all waste management. EPA believes the more
stringent eligibility requirements for PBT chemicals (zero releases, 500 total pounds
managed as waste) are appropriate because of the greater concern with even small
releases of these chemicals.

3. Under the reporting changes recently proposed by EPA, is there any
circumstance in which a facility that used to report data under either “Form R” or
“Form A” will no longer have to fill out any TRI forms at all?



239

No. Under the December 2006 final rule no facilities are excused from reporting and no
chemicals have been removed from the list for which covered facilities must report.

4. If more facilities switch from “Form R” to “Form A,” what impact will this have
on the public’s ability to gain access to the TRI data?

Form A provides the name of the chemical and certain facility identification information.
In addition, Form A can be used by the public as a “range report,” i.e., an indication that
the facility manages between 0 and 500 pounds of a PBT chemical as waste and has no
releases or other disposal. For a non-PBT chemical, Form A means a facility manages
between 0 and 5,000 pounds of the chemical as waste, of which no more than 2,000
pounds is released or otherwise disposed. :

EPA recently added a “Public Contact” field to the Form A Certification Statement to
provide the name, telephone number, and e-mail address of a person who can respond to
questions from the public about the facility’s Form A. Like Form Rs, Form As are
available to the public through the TRI Explorer (hitp://www.epa.gov/triexplorer ) and
Envirofacts (http://www.epa.gov/enviro ) databases.
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The Honorable John D. Dingell
Chairman

Committee on Energy and Commerce
United States House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

Thank you for your letter of March 12, 2008 containing follow-up questions from
the October 4, 2007 hearing before the Subcommittee on Environment and Hazardous
Materials on the Toxics Release Inventory (TRI) program and H.R. 1055, the Toxic
Right-To-Know Protection Act. Your letter requests responses to questions submitted by
the Honorable Albert R, Wynn, Chairman of the Subcommittee on Environment and
Hazardous Material. As requested, a separate letter has been developed responding to
Chairman Wynn’s questions.

If you would like to discuss these matters further, please contact me at (202) 564-
7862 or your staff may contact Pamela Janifer of my staff at (202) 564-6969.

Sincerely,

Christopher P. Blile
Associate Administrator
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The Honorable Albert R. Wynn

Chairman

Subcommittee on Environment and Hazardous Materials
United States House of Representatives

Washington, D.C. 20515

Dear Representative Wynn:

Thank you for your follow-up questions from the October 4, 2007 hearing before
the Subcommittee on Environment and Hazardous Materials on the Toxics Release
Inventory (TRI) program and H.R. 1055, the Toxic Right-To-Know Protection Act. We
have provided a response to each of your questions. As requested in Chairman Dingell’s
March 12, 2008 letter to Assistant Administrator O’Neill, a separate letter has been
developed responding to your questions.

If you would like to discuss these matters further, please contact me at (202) 564-
7862 or your staff may contact Pamela Janifer of my staff at (202) 564-6969.

Christopher P. Bliley
Associate Administrator
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Questions submitted by the Honorable Albert Wynn

1. According to the Government Accountability Office (GAO), the
Environmental Protection Agency (EPA) received 122,000 public comments
on the proposed reporting changes to the TRI program - 99 percent of which
did not support the proposed new rule. Has any other TRI proposed rule
change generated this amount of negative public comment? If so, please
identify any such proposed rule.

Comparisons of the degree of opposition to the December 2006 rule with opposition to
other rules would be highly subjective; however, EPA can confirm that before the
December 2006 final rule was issued the Agency carefully considered the merits of all
timely comments opposed to the proposed rule as well as all timely comments in favor of
it.

In fact, EPA acted upon the concems raised in many comments opposing the proposed
expansion of Form A eligibility. To address commenters’ concern that the proposed
5,000-pound total waste management limit for expanded Form A eligibility for non-PBT
(non-persistent, bioaccumulative, and toxic) chemicals would allow too high a volume of
releases, especially toxic air emissions, into communities without requiring detailed Form
R reports, EPA decided to include in the final rule a 2,000-pound limit on releases as part
of the proposed 5,000-pound total waste management eligibility limit. In addition to
addressing commenters’ concern, this coupling of the 2,000-pound limit on releases with
the 5,000-pound limit on total waste management structured expanded Form A eligibility
in a way that promotes the use of preferred waste management methods such as recycling
over disposal and other releases.

2. In the Preamble to the TRI Burden Reduction Final Rule, EPA states that
“Although today’s action was not specifically crafted to address minority and
disadvantaged communities, the reduced number of facilities eligible for
Form A under today’s rule, as compared to the proposed rule, means that
there will be more detailed information available to communities generaily,
including minority and disadvantaged communities.”

a. Please provide a list of all studies and analyses that were considered as
part of the TRI rulemaking that support the EPA’s position that more
detailed information would be available to minority and
disadvantaged communities.

b. Please include in this list, the date of the study and/or analysis, as well
as the name of the office or individual that authored the study and/or
analysis.

EPA prepared an Environmental Justice (EJ) analysis of the TRI final rule expanding
Form A eligibility that compared the impact the proposed rule and the final rule could be
expected to have on minority or low-income communities. This EJ analysis supports the
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position that the final rule, as compared to the proposed rule, would result in a smaller
number of Form As from facilities in close proximity to minority and low-income
communities. This EJ document is titled “EJ analysis of the Phase 11 and alternative
Phase II rules.” This document is dated November [, 2006 and is addressed from Will
Smith, US EPA, Office of Environmental Information (OEl), to Marc Edmonds, US EPA,
OEIL This document resides in the docket for this rulemaking as document 5007.

A copy of the EJ analysis can be the found in the EPA docket for this rulemaking at:
www.regulations.gov. From the Regulations.gov homepage select “Advanced
Document Search” on the right side of the homepage. Then, select “Environmental
Protection Agency” from the “Agency” pick-list. In the “Document ID” field enter TRI-
2005-0073-5007 and then select the “Submit” button at the bottom of the screen.

To view the entire docket of more than 5,000 documents select “Advanced Docket
Search” from the right side of the Regulations.gov homepage and then select
“Environmental Protection Agency” in the “Agency” pick-list and enter TRI-2005-0073
in the “Docket ID” field and then select the “Submit” buiton.

3. In the Preamble to the TRI Burden Reduction Final Rule, EPA states that
“While there is a higher proportion of minority and low income communities
in close proximity to some TRI facilities than in the population generally, the
rule does not appear to a have a disproportionate impact on these
communities, since facilities in these communities are no more likely than
elsewhere to become eligible to use Form A as a result of the rule.”

a. Please provide a list of all studies and analyses that were considered as
part of the TRI rulemaking that support the EPA’s position that
facilities in minority and low income communities would be “no mere
likely than elsewhere to become eligible to use Form A.”

b. Please include in this list, the date of the study and/or analysis, as well
as the name of the office or individual that authored the study and/or
analysis.

Prior to the November 1, 2006 EJ analysis (discussed above in response to Question 2)
which supports the position that facilities in minorty and low-income communities
would be no more likely than elsewhere to become eligible to use Form A as a result of
the rule, the Agency provided a response to a request for information from three
Members of the U.S. House of Representatives which also supports this finding. The
letter is dated March 1, 2006 and is addressed from Linda A. Travers, Acting Assistant
Administrator and Chief Information Officer of EPA’s Office of Environmental
Information to the Honorable Henry A. Waxman, the Honorable Stephen F. Lynch, and
the Honorable Dennis J. Kucinich. This document resides in the docket for this
rulemaking as document 4999.
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A copy of the March |, 2006 response letter can be the found in the EPA docket for this
rulemaking at: www.regulations.gev. From the Regulations.gov homepage select
“Advanced Document Search” on the right side of the homepage. Then, select
“Environmental Protection Agency” from the “Agency” pick-list. In the “Document ID”
field enter TRI-2005-0073-4999 and then select the “Submit” button at the bottom of the
screen.

To view the entire docket of more than 5,000 documents select “Advanced Docket
Search” from the right side of the Regulations.gov homepage and then select
“Environmental Protection Agency” in the "Agency” pick-list and enter TR1-2005-0073
in the “Docket ID” field and then select the “Submit” button.

4. In the Preamble to the TRI Burden Reduction Final Rule, the agency states
that “EPA does not have any evidence that this rule will have a direct effect
on human health or environmental conditions.” Did EPA conduct any study
or analysis, as part of the rulemaking, regarding the potential health effects,
direct or indirect, of the TRI Burden Reduction Rule? If so:

a. Please provide a list of all studies and analyses regarding potential
health effects that were conducted as part of the TRI rulemaking; and

b. Please include in this list, the date of the study and/or analysis, as well
as the name of the office or individual that authored the study and/or
analysis.

The TRI program does not impose emissions limits on facilities. It requires that facilities
provide information on the ways they manage chemicals on the TRI list. Some of their
chemical management is restricted through local, state, and federal regulations and
permits. Therefore, any potential impact from changes to the TRI program is an
information impact, not a direct impact on human health. Nonetheless, EPA considers
the TRI program an important tool in influencing facilities to reduce releases to the
environment. While EPA did not conduct a study or analysis of the potential health
effects of the TRI rule expanding Form A eligibility, EPA recognizes that TRI provides
important information that may indirectly lead to improved health and environmental
conditions at the community level.

Since 1995 Form A has continued to provide communities with important information.
Form A provides the name of the chemical and certain facility identification information.
In addition, Form A can be used by the public as & “range report,” i.e., an indication that
the facility manages between 0 and 500 pounds of a PBT chemical as waste and has no
releases of the chemical. For a non-PBT chemical, Form A means a facility manages
between 0 and 5,000 pounds of the chemical as waste, of which no more than 2,000
pounds is released.

Further, EPA recently added a “Public Contact” field to the Form A Certification
Statement to provide the name, telephone number, and e-mail address of a person who
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can respond to questions from the public about the facility’s Form A. Like Form Rs,
Form As are available to the public through the TRI Explorer
(http:/fwww.cpa.gov/iriexplorer) and Envirofacts (hitp://www.epa.gov/enviro) databases.

5. In its analysis of the TRI Burden Reduction Final Rule, GAQO estimated that
thousands of facilities that previously filed Form Rs may file Form As under
the new rule (GAO - February 2007 and November 2007). In view of the
differences in the amount and specificity of information on Form R and
Form A, GAO concluded that EPA’s changes to TRI reporting requirements
could lead to significantly less information on toxic chemicals being reported
to communities across the country.

a. As part of the TRI rulemaking, did EPA prepare an estimate of the
number of facilities that would be allowed to submit Form As due to
the new thresholds, and identify which communities would be
affected? If so, please provide the title of the estimate document, the
date of the estimate, and the name of the office or individual that
prepared the estimate.

b. As part of the TRI rulemaking, did EPA prepare an estimate of the
number of Form Rs that might not be submitted due to
the new thresholds, and identify which communities would be
affected? If so, please provide the title of the estimate document, the
date of the estimate, and the name of the office or individual that
prepared the estimate.

c. As part of the TRI rulemaking, did EPA prepare an estimate of the
number of facilities that might not have to report any specific
quantitative information about their chemical releases due to the new
thresholds, and identify which communities would be impacted? If so,
please provide the title of the estimate document, the date of the
estimate, and the name of the office or individual that prepared the
estimate?

The Economic Analyses prepared for both the proposed rule and the final rule expanding
Form A eligibility estimate the number of facilities as well as the number of Form Rs
expected to become newly eligible for Form A. They also identify the number of zip
codes with at least one Form R estimated to become newly eligible for Form A and the
number of zip codes with all Form Rs estimated to become newly eligible for Form A,
i.e., communities where all reports could be eligible for the short form. As part of the
TRI rulemaking, EPA did prepare an estimate of the number of facilities that might not
have to report any specific quantitative information about their chemical releases on
Form R due to the new, expanded Form A eligibility limits. This estimate of the number
of facilities is contained in the EJ document titled “EJ analysis of the Phase II and
alternative Phase I1 rules” and dated November 1, 2006. This EJ document is discussed
above in responsc to Question 2. Important to note, however, is that while this number of
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facilities may no longer report on Form R under the December 2006 final rule, these
facilities are not relieved of their obligation to report to TRI, but rather may be allowed to
use the shorter Form A in lieu of the more-detailed Form R.

The Economic Analysis for the proposed rule is titled “Economic Analysis of the
Proposed Toxics Release Inventory Phase II Burden Reduction Rule.” This Economic
Analysis is dated September 19, 2005 and was prepared by EPA’s Office of
Environmental Information (OEI), Analytical Support Branch (ASB). This document
resides in the docket for this rulemaking, by chapter, as document entries 0002 to 0010.

The Economic Analysis for the final rule is titled “Economic Analysis of the Toxics
Release Inventory Phase 2 Burden Reduction Rule.” This Economic Analysis is dated
September 22, 2006 and was prepared by EPA’s OEI, ASB. This document resides in the
docket for this rulemaking, by chapter, as document entries 4988 to 4997.

In addition, for the proposed rule EPA prepared a detailed breakdown of each zip code
where one or more non-PBT Form Rs was estimated to become newly eligible for Form
A under the proposed rule. This 131-page table of zip codes is contained in the document
titled, “Table 11: Option 4 Community Data Loss Analysis, Zip Codes Where One or
More Form R Converts to a Form A When the Threshold for Non-PBT Chemicals is
5,000 Pounds (based on RY 2002 data).” This document was prepared by a contractor
for EPA’s OEI ASB. The document does not bear a specific date but it was entered in
the docket on 09/20/2005 as document 0018,

Further, the EJ analysis of the TRI final rule expanding Form A eligibility (see response
to Question 2 above) estimates the number of facilities that could have all Form Rs
become eligible for Form A under both the proposed rule and the final rule. This EJ
document is titled “EJ analysis of the Phase II and alternative Phase Il rules.” This
document is dated November 1, 2006 and is addressed from Will Smith, US EPA, Office
of Environmental Information (OEI), to Marc Edmonds, US EPA, OElL. This document
resides in the docket for this rulemaking as document 5007.

For more information on how to access documents in the EPA docket for this rulemaking
see the response to Question 2 above.

6. As part of the TRI rulemaking, did EPA conduct any studies or analyses of
potential effects on local emergency planning commissions as a result of the
new reporting thresholds? If so:

a. Please provide a list of all studies and analyses regarding potential
effects on local emergency planning commissions that were conducted
as part of the TRI rulemaking; and

b. Please include in this list the date of the study and/or analysis, as well
as the name of the office or individual that authered the study and/or
analysis.
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EPA did not conduct a study or analysis of the TRI rule’s impact on local emergency
planning committees. Local emergency planning committees receive information from
the chemical inventory reporting requirement established in Section 312 of the
Emergency Planning and Community Right-to-Know Act (EPCRA). The reporting
requirements of Section 312 are specifically structured around the needs of first
responders. For example, Section 312 requires reporting of both the quantity and the
location of hazardous chemicals stored on site. This information is not gathered by the
TRI program and the 2006 TRI rule does not affect the availability of this information in
any way. The use of TRI data (collected under Section 313 of EPCRA for different
statutory purposes) by local emergency plunning committees is supplemental to
information provided to state and local emergency planning committees under Section
312, and would generally be of limited use to them. The December 2006 rule did not
change any facility’s requirements with respect to Section 312 information provided to
local emergency planning committees.

Further, the December 2006 final rule expanding Form A eligibility does not relieve any
facility of their obligation to report to TRI, but rather allows those facilities that eliminate
or minimize their releases to use the shorter Form A in lieu of the more-detailed Form R,
Form A also continues to provide useful information, identifying the chemical, the
facility, and the range of release and other waste management amounts by chemical at the
facility.

7. As part of the TRI rulemaking, did EPA conduct any studies or analyses of
the potential effects on firefighters and other ““first responders” as a result of |
the new reporting thresholds? If so:

a. Please provide a list of all studies and analyses regarding potential
effects on local emergency planning commissions that were conducted
as part of the TRI rulemaking; and

b. Please include in this list the date of the study and/or analysis, as well
as the name of the office or individual that authored the study and/or
analysis.

EPA did not conduct a study or analysis of the TRI rule’s impact on firefighters and other
“first responders.” As discussed in the preceding response, local emergency planning
committees, state emergency response commissions, and local fire departments receive
information from the chemical inventory reporting requirement established in Section
312 of the Emergency Planning and Community Right-to-Know Act (EPCRA), which is
specifically structured to address their needs. The use of TRI data (collected under
Section 313 of EPCRA for different statutory purposes) by these entities is supplemental
to information provided to them under Section 312, and would generally be of limited use
to them.



248

Further, the December 2006 final rule expanding Form A eligibility does not relieve any
facility of their obligation to report to TRI, but rather allows those facilities that eliminate
or mimmize their releases to use the shorter Form A in lieu of the more-detailed Form R,
Form A also continues to provide useful information, identifying the chemical, the
facility, and the range of release and other waste management amounts by chemical at the
facility.

8. GAO’s analysis of the TRI Burden Reduction Final Rule shows that a
number of States may lose specific, quantitative information on certain
chemicals altogether. As a result of EPA’s rule changes, GAO estimates that
13 States may stop receiving detailed information on approximately 20
percent of the TRI-reported chemicals in the State. As part of the TRI
rulemaking, did EPA conduct any studies or analyses on the loss of detailed
quantitative data on the State level? If so:

a. Please provide a list of all studies and analyses showing the State-by-
State projected loss of detailed quantitative data; and

b. Please include in this list, the date of the study and/or analysis, as well
as the name of the office or individual that authored the study and/or
analysis.

EPA did not conduct a comprehensive study or analysis of the December 2006 TRI final
rule’s impact on each State. The Agency did, however, conduct analysis at the State level
as part of a response to a request for information from six U.S. Senators. Specifically, the
analysis included a state-by-state list of facilities that reported between 500 and 5,000
pounds of production-related waste for at least one non-PBT TRI-listed chemical. This
response letter is dated January 13, 2006 and is addressed from Linda A. Travers, Acting
Assistant Administrator and Chief Information Officer of EPA's Office of Environmental
Information to the Honorable John McCain, the Honorable Ron Wyden, the Honorable
James Jeffords, the Honorable Hillary Rodham Clinton, the Honorable Barbara Boxer,
and the Honorable Barack Obama. This letter and the attached appendices reside in the
docket for this rulemaking as documents 5001 and 5001.1 through, and including, 5001 4.
In addition, as discussed above in response to Question 5, EPA did estimate at a local,
community level, by zip code, the impact of both the proposed rule and the final rule on
the number of newly eligible Form As. For more information on how to access
documents in the EPA docket for this rulemaking see the response to Question 2 above,

Further, the December 2006 final rule expanding Form A eligibility does not relieve any
facility of their obligation to report to TRI, but rather allows those facilities that eliminate
or minimize their releases to use the shorter Form A in lieu of the more-detailed Form R.
Form A also continues to provide useful information, identifying the chemical, the
facihity, and alerting all concerned citizens to the range of release and other waste
management amounts by chemical at the facility.
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9. EPA’s Web site states that “Armed with TRI data, communities have more
power to hold companies accountable and make informed decisions about
how toxic chemicals are to be managed. The data often spurs companies to
focus on their chemical management practices since they are being measured
and made public.” In her oral testimony, Ms. O’Neill confirms that
“environmental information has many uses, and one of the most effective is
to encourage facilities to reduce emissions or releases.” Yet EPA’s TRI
Burden Reduction Final Rule decreases the amount of environmental
information made available to the EPA and public and, according to Ms.
O’Neill, expanding eligibility for short-form reporting was adopted to
provide “incentives for pollution prevention.”

As part of the TRI rulemaking, did EPA conduct any studies or analyses
evaluating the idea that less reporting and public disclosure of emissions and
releases provides an incentive for pollution prevention? If so:

a. Please provide a list of all studies and analyses regarding less
reporting and disclosure as an incentive to pollution reduction that
were conducted as part of the TRI rulemaking; and

b. Please include in this list the date of the study and/or analysis, as well
as the name of the office or individual that authored the study and/or
analysis.

EPA did not conduct any specific study or analysis regarding the rule’s incentive for
pollution prevention. EPA believes the December 2006 final rule’s incentive to reduce
pollution stems from the burden relief associated with completing Form A, in lieu of the
more detailed Form R, and not from the fact that less detailed information will be
available to the public from low-level releasers that choose to use Form A. The
December 2006 final rule does not relieve any facilities of their obligation to report to
TRIL As stated in Assistant Administrator Molly A. O’Neill's testimony for the October
2007 hearing, “No facilities were excused from reporting under the final TRI rule, and no
chemicals were removed from the list for which covered facilities must report. The only
change i requirements is that facilities are permitted to use the short form if they
maintain releases and total wastes below limits established in the rule.”

Further, while Form R provides more detailed information than Form A, as a
longstanding part of the TRI, Form A continues to provide communities with important
information. Form A provides the name of the chemical and certain facility identification
information. In addition, Form A can be used by the public as a “range report,” L.e., an
indication that the facility manages between 0 and 500 pounds of a PBT chemical as
waste and has no releases of the chemical. For a non-PBT chemical, Form A means a
facility manages between 0 and 5,000 pounds of the chemical as waste, of which no more
than 2,000 pounds is released. Further, EPA recently added a “Public Contact” field to
the Form A Certification Statement to provide the name, telephone number, and e-mail

address of a person who can respond to questions from the public about the facility’s
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Form A. Like Form Rs, Form As are available to the public through the TRI Explorer
(http:/fwww epa.sov/inexplorer) and Envirofacts (hitp://www epa.gov/enviro) databases.

10.  In your oral testimony, you stated that the new. TRI rule creates a pollution
reduction incentive by allowing short-form reporting at facilities that reduce
or maintain their releases below the new 2,000 pound threshold: According
to GAO, however, EPA’s new rule allows facilities already below the 2,000
pound threshold to increase their emissions without triggering the Form R
detailed reporting requirement. Did EPA consider this situation during the
TRI rulemaking? If so, when was this potential for less reporting and
disclosure considered, and by what offices or individuals? What changes, if
any, were made to the TRI Burden Reduction Final Rule to address this
problem?

Throughout the entire rulemaking process EPA has been aware, and stakeholders have
continually made clear, that any elevation of the release limit for Form A eligibility will
result in greater release amounts being reflected as a range on Form A. As discussed
above in response to Question 1, to address commenters’ concern that the proposed
5.000-pound total waste management limit for expanded Form A eligibility for non-PBT
chemicals would allow too large amounts of releases, especially toxic air emissions, into
communities without requiring detailed Form R reports, EPA decided to include in the
final rule a 2,000-pound limit on releases as part of the proposed 5,000-pound total waste
management limit. By coupling of the 2,000-pound limit on releases with the 5,000-
pound limit on total waste management EPA has structured expanded Form A eligibility
in a way that promotes the use of preferred waste management methods such as recycling
over disposal and other releases.

11.  As part of the TRI rulemaking, did EPA provide a complete copy of the final
rulemaking package (including a final economic analysis) to the EPA
National Environmental Justice Advisory Committee (NEJAC) for review
and comment?

a. When was a complete copy of the final rulemaking package provided
to the NEJAC?
b. Did the NEJAC provide comments in response?

c. Were any NEJAC comments incorporated into the TRI Burden
Reduction Final Rule?

d. Please provide copies of all comments prepared by NEJAC regarding
changes to the TRI reporting requirements that were submitted to
EPA.

EPA did not provide a complete copy of the final rulemaking package to EPA’s NEJAC
for review and comment. Please see the response provided by the Office of Enforcement
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and Compliance Assurance (OECA) to this same question; specifically, OECA response
to Question 4 from the Honorable Albert R. Wynn,

12.  Inaletter to Mr. John Stephenson of GAO (dated October 4, 2007), you
acknowledge that the TRI Burden Reduction Rule results in a “loss of
information to communities about toxic releases and pollution prevention”
and that EPA has sought to minimize this loss. Has EPA quantified this loss
of information at the community level? If so, please provide a list of the
communities that have lost information. For each community adversely
affected, please include a detailed description of what steps EPA has taken to
minimize the loss.

As discussed above in response to Question 5, the Economic Analyses prepared for both
the proposed rule and the final rule expanding Form A eligibility estimate the number of
facilities as well as the number of Form Rs expected to become newly eligible for Form
A. The Economic Analyses prepared for both the proposed rule and the final rule
expanding Form A eligibility also identify the number of zip codes with at least one Form
R estimated to become newly eligible for Form A and the number of zip codes with all
Form Rs estimated to become newly eligible for Form A. In addition, for the proposed
rule EPA prepared a detailed breakdown of each zip code where one or more non-PBT
Form Rs was estimated to become newly eligible for Form A under the proposed rule.

As already discussed, with regard to the expansion of Form A eligibility and the resulting
decrease in the number of Form Rs, it is important to keep in mind that the December
2006 final rule does not relieve any facilities of their obligation to report to TRL. The
only change in requirements is that facilities are permitted to use the Form A if they
maintain releases and total wastes below limits established in the rule.

While Form R does provide more detailed information than Form A, as a longstanding
part of the TRI, Form A continues to provide communities with important information.
Form A provides the name of the chemical and certain facility identification information,
In addition, Form A can be used by the public as a “range report,” i.e., an indication that
the facility manages between 0 and 500 pounds of a PBT chemical as waste and has no
releases of the chemical. For a non-PBT chemical, Form A means a facility manages
between O and 5,000 pounds of the chemical as waste, of which no more than 2,000
pounds is released. Further, EPA recently added a “Public Contact” field to the Form A
Certification Statement to provide the name, telephone number, and e-mail address of a
person who can respond to questions from the public about the facility’s Form A. Like
Form Rs, Form As are available to the public through the TRI Explorer
(hutp:/iwww.epa.govitriexplorer) and Envirofacts (hitp://www.cpa.gov/enviro) databases.

13.  Isit EPA’s position that a reduction in TRI reporting requirements is more
important than a community’s right to know about chemical releases?

No, it is not EPA’s position that a reduction in TRI reporting requirements is more
important than a community’s right to know about chemical releases. However, as stated
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above and elsewhere, under the December 2006 final rule expanding Form A eligibility
no facihities have been excused from reporting to TRI, and no chemicals have been
removed from the list for which covered facilities must report. The only change in
requirements 1s that facilities are permitted to use the shorter Form A if they maintain
releases and total wastes below limits established in the final rule. EPA believes that
regulations that reward preferred environmental management practices, such as reducing
releases and other disposal in favor of recycling or other preferred practices, by allowing
a shorter, less complicated report to be used, encourage environmental improvement and
thereby benefit the environment and communities. Furthermore, as noted in the
economic analysis and preamble to the final rule, the rule preserves full Form R reporting
on over 99% of total releases and waste management quantities.

14.  Given the new thresholds for reporting, is it EPA’s position that chemical
releases to the environment are safe, if they happen to be less than 2000
pounds per year?

No, it is not EPA’s position that chemical releases less than 2,000 pounds per year are
necessarily safe. Recall that the TRI program does not impose or affect emissions limits
and other controls, which are established by local, state, and federal regulations and
permits. It provides information on how the facility manages chemicals,

Form A can be used by the public as a “range report,” i.e., an indication that the facility
manages between 0 and 5,000 pounds of the chemical as waste, of which no more than
2,000 pounds is released. Further, EPA recently added a “Public Contact” field to the
Form A Certification Statement to provide the name, telephone number, and e-mail
address of a person who can respond to questions from the public about the facility’s
Form A. Like Form Rs, Form As are available to the public through the TRI Explorer
(http:/f'www epa.govitriexplorer) and Envirofacts (hup://www.epa.gov/enviro) databases.
Communities can use this information to initiate meaningful dialogue with facilities that
submit Form A to TRIL

15.  H.R. 1055 would re-establish reporting requirements that were in place
before EPA decided to initiate rulemaking activities and make changes to the
TRI reporting requirements. In her written testimony, however, Ms. O’Neill
states that H.R. 1055 would “serve to divert resources from key TRI
programs” and force EPA to ‘*devote resources to undoing the 2006 rule
(revising forms, instructions, data systems, etc.).”

a. What amount of EPA resources has been spent on developing,
implementing and defending the 2006 TRI rule? Please include all
costs, including personnel time, materials, and contractor support
services,

b, What amount of EPA resources has been spent on revising forms,
instructions, data systems, ete. as a result of the 2006 TRI rule?
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Please include all costs, including personnel time, materials and
contractor support services

C. What has EPA done with the forms, instructions, and data systems
that were in place before the EPA changes the rules? Have they been
destroyed?

For more than two years (2005 and 2006), numerous EPA personnel at headquarters and
throughout the regions have worked consistently, or at specific times, on crafting
analyses, considering comments, organizing and participating in workgroup meetings,
developing briefing packages, drafling responses, preamble language, and regulation text,
and other activities related to the TRI rulemaking to expand Form A eligibility. Similarly,
throughout the entire process, contractor support has been used when appropriate to help
organize the comments entered into the rule’s docket, to generate the economic analyses
for both the proposed rule and the final rule, to work on other TRI data analyses as
directed, and to complete other tasks as assigned. With the above circumstances in mind,
EPA cannot provide a perfect accounting of all the costs, including personnel time, spent
on the December 2006 TRI final rule; however, a rough estimate is thought to include 3 -
4 full-time employee equivalents for the two year period and $1 million in contractor
support.

EPA has not calculated the resources spent specifically on revising forms, instructions,
and data systems. Prior year versions of the RF & I and the TRI reporting software are
preserved. Prior year versions of the TRI reporting software, which contain the
respective year’s RF & 1, can easily be accessed from the TRI website at:

www.epa.gov/tri.

16.  In your written testimony, you stated that “environmental information is a
strategic asset in the work to protect human health and the environment”
and that it “underlies all decisions made by EPA and its partners.” Inits
analysis of EPA’s TRI rule change, GAO estimates that 64 counties in 28
States may no longer receive detailed information about any toxic chemical
releases from facilities in their counties. Is it EPA’s position that the
environmental information that may be lost to these counties is not a
strategic asset in the work to protect human health and the environment?

EPA believes that the TRI Form A as well as the more detailed TRI Form R provide
important environmental information that can be used by communities and other TRI
stakeholders as a strategic asset in the work to protect-huran health and the environment.
However, EPA believes the statistic cited by GAO is misleading because it does not
account for how much information was being received by these counties in-the first place.
In most cases where communities in a given zip code could receive only Form As under
the new rule, the community received an average of two Form Rs in previous years . As
noted above, on a national level, over 99% of releases and waste management quantities
will continue to be reported on Form R under the 2006 rule. As a longstanding part of the
TRI, Form A continues to provide communities with important information. Form A
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provides the name of the chemical and certain facility identification information. In
addition, Form A can be used by the public as a “‘range report,” i.e., an indication that the
facility manages between 0 and 500 pounds of a PBT chemical as waste and has no
releases of the chemical. For a non-PBT chemical, Form A means a facility manages
between 0 and 5,000 pounds of the chemical as waste, of which no more than 2,000
pounds is released. Further, EPA recently added a “Public Contact” field to the Form A
Certification Staternent to provide the name, telephone number, and e-mail address of a
person who can respond to questions from the public about the facility’s Form A. Like
Form Rs, Form As are available to the public through the TRI Explorer
(http://www.epa.gov/triexplorer) and Envirofacts (hitp://www.epa.gov/enviro) databases.

17.  When EPA propoesed changes to TRI reporting requirements, the agency
stated that no critical infermation would be lost (Federal Register, December
22, 2006). According to GAQ’s analysis of the TRI Burden Reduction Final
Rule, the State of Georgia could lose information on as many as 60 chemicals.
This represents almost 30 percent of the total number of chemicals that have
been monitored in Georgia, through TRI, up to this time. Does the EPA
consider this potential loss of information in Georgia insignificant?

Again, EPA believes this statistic is misleading. It emphasizes the number of reports
rather than the information in those reports. The percentage of releases and waste
management quantities that would no longer be reported on Form R is less than 1% on a
national level. Before the 2006 rule making, EPA received approximately 17,000 Form
Rs that reported 2,000 pounds or less of toxic chemicals, including almost 3,000 that
reported zero releases. Replacing the actual number with a range of between 0 and 2000
ibs (for non-PBT chemicals) continues to provide communities with important
information. In contrast, reports with more than 2000 pounds of releases, which account
for the vast majority (over 99%) of chemical releases nation-wide, will continue to be
submitted on Form R.

Furthermore, EPA emphasizes the important purposes of the December 2006 TRI final
rule expanding Form A eligibility. First, the final rule does not relieve any facilities of
their obligation to report to TR1. As stated in Assistant Administrator Molly A. O'Neill’s
testimony for the October 2007 hearing, “No facilities were excused from reporting under
the final TRI rule, and no chemicals were removed from the list for which covered
facilities must report. The only change in requirements is that facilities are permitted to
use the short form if they maintain releases and total wastes below limits established in
the rule.”

Second, while Form R provides more detailed information than Form A, as a
longstanding part of the TRI, Form A continues to provide communities with important
information. Form A provides the name of the chemical and certain facility identification
information. In addition, Form A can be used by the public us a “range report,” i.e., an
indication that the facility manages between 0 and 500 pounds of a PBT chemical as
waste and has no releases of the chemical. For a non-PBT chemical, Form A means a
facility manages between 0 and 5,000 pounds of the chemical as waste, of which no more

13
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than 2,000 pounds is released. Further, EPA recently added a “Public Contact” field to
the Form A Certification Statement to provide the name, telephone number, and e-mail
address of a person who can respond to questions from the public about the facility’s
Form A. Like Form Rs, Form As are available to the public through the TRI Explorer
(http://www epa.govitriexplorer) and Envirofacts (http://www.epa.gov/enviro) databases.

Third, the final rule’s coupling of a lower release limit with a higher other waste
management limit (i.e., zero release pounds and 500 recycling, energy recovery and/or
treatment pounds for PBTs, and 2,000 release pounds and 5,000 total waste management
pounds for non-PBTs) structured, for the first time, Form A eligibility in a way that
promotes the use of preferred waste management methods such as recycling over disposal
and other releases.

18.  Has EPA made any plans or taken any actions to assist States, local
emergency planning committees, and “first responders™ with potential gaps
in information on chemical releases? If so, please provide the name of the
EPA office that is responsible for these plans and activities. What funding
will be made available to this EPA office for these plans and activities? What
funding will be made available to States, local emergency planning
committees and “first responders” to assist with the potential gaps in
information?

As discussed above in response to Question 7, local emergency planning committees,
state emergency response commissions, and first responders such as local fire
departments receive information from the chemical inventory reporting requirement
established in Section 312 of the Emergency Planning and Community Right-to-Know
Act (EPCRA). The reporting requirements of Section 312 are specifically structured
around the needs of first responders. For example, Section 312 requires reporting of both
the quantity and the location of hazardous chemicals stored on site. This information is
not gathered by the TR program and the 2006 TRI rule does not affect the availability of
this information in any way. The use of TRI data (collected under Section 313 of
EPCRA for different statutory purposes) by these entities is supplemental to information
provided to them under Section 312 and it would generally be of limited use to them.
The following EPA website provides additional information about Section 312:
http://www.epa.gov/emergencies/content/epcra/epera_storage.htm.

Further, the December 2006 final rule expanding Form A eligibility does not relieve any
facility of their obligation to report to TRI, but rather allows those facilities that eliminate
or minimize their releases to use the shorter Form A in lieu of the more-detailed Form R,
Form A also continues to provide useful information, identifying the chemical, the
facility, and the range of release and other waste management amounts by chemical at the
facility.

19.  Changes to the TRI reporting thresholds were proposed by the Small
Business Administration and the Electronics Industry Manufacturing
Association in 1997. The proposed changes were not accepted by EPA based



256

on the potential for loss of data to the TRI. The TRI program has expanded
since 1997, and is relied upon by more organizations, including academics
and investment entities. Is it EPA’s position that the potential for data loss to
TRI is less important now than it was in 1997?

Today, as much as in the past, EPA values TRI as the comerstone of successful
environmental information programs. The TRI rule expanding Form A eligibility
represents an innovative approach by the Agency to use TRI to encourage facilities to
reduce their emissions and improve their environmental performance. Furthermore, the
agency has always tried to balance the value of the information against the burden
imposed on businesses, especially small businesses that do not have full-time
environmental compliance managers, in providing it. The original Form A rule making
was completed in 1994. After 10 years of experience with this rule, EPA determined that
it would be reasonable to expand the eligibility thresholds in a way that ensured that over
99% of releases and waste management quantities are still reported on the Form R.
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BARDN P, HiLL, INDIANA

DENNIS B. FITZGIBBONS, CHIEF OF STAFF
GREGG A, ROTHSCHILD, CHIEF COUNSEL

Mr. John B. Stephenson

Director, Natural Resources and Environment
U.S. Government Accountability Office

441 G Street, N'W.

Washington, D.C. 20548

Dear Mr. Stephenson:

Thank you for appearing before the Subcommittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on HR.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the
subcommittee.

Under the Rules of the Committee on Energy and Commerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response fo the Member who has submitted the questions and
include the text of the Member's question along with your response. Please be advised that you
will be receiving an additional set of questions within a week.

To facilitate the printing of the hearing record, your responses to these questions should
be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please
send your response in a single Word formatted document.
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Mr. John B. Stephenson
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please cggtact Rachel Bleshman at (202) 225-2927.

JOHN D. DINGELL
CHAIRMAN

Attachment

cc: The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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i
£ GAO

Accountabiiity * Integrity * Retiablity

United States Government Accountability Office
Washington, DC 20548

May 9, 2007

The Honorable John D. Dingell
Chairman

Comunittee on Energy and Commerce
House of Representatives

Dear Mr. Chairman:

Enclosed are GAO’s responses to questions that were submitted by Representatives
Joe Barton, Albert Wynn, and John Shimkus for the hearing record in response to our
testimony, Environmental Right-To-Know: EPA’s Recent Rule Could Reduce
Availability of Toxic Chemical Information Used to Assess Environmental Justice,
(GAO-08-115T). If you or your staff have any questions about our responses, please
contact me at (202) 512-3841 or stephensonj@gao.gov.

Sincerely yours,
I4 : ;

John B. Stephenson
Director, Natural Resources
and Environment

Z—

Enclosure

ce: The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials



260

Enclosure

GAO Response to Questions

Questions from the Honorable Joe Barton and the Honorable John Shimkus

1. Did GAO find that raising Form A thresholds would increase pollution of air,
water, and land with toxic substances as categorized by the TRI?

We did not assess the extent to which raising the Form A thresholds would increase pollution
of air, water, and land. In our October, 2007 testimony', we reported that a change to TRI
reporting requirements may not affect how much toxic waste is released to the environment,
but it could affect how much communities will know about the toxic releases that occur in
their environment. We also reported in November, 2007, that EPA’s raising the Form A
thresholds could significantly reduce the quantity and detail of information previously
available to many communities about toxic chemicals used, transported, or released in their
environment.” Given that EPA has credited the public release of TRI information with
reductions in pollution, it is possible that a reduction in TRI information resulting from raising
Form A thresholds could lead to increased release of toxic substances.

2. Your written testimony asserts that a “disproportionate” amount of now-Form A
eligible facilities are located in predominantly minority or low-income communities.
What percentage increase would GAO classify as “acceptable” in light of the
principles of environmental justice?

In our written {estimony, we reported that EPA’s environmental justice analysis found that
TRI-reporting facilities are in communities that are one-third more minority and one-quarter
more low-income, on average, than the U.S. population as a whole. We further noted EPA’s
assertion that “the rule does not appear to have a disproportionate impact on these [minority
and low-income] communities.” Based on our review of EPA’s analysis, we observed that, in
comparison to the country at large, minority and low-income populations would likely be
disproportionately affected by an across-the-board reduction in TRI information. We did not
make an assertion about a disproportionate amount of now-Form A eligible facilities and
therefore, we are not in a position to determine what increase, if any, would be acceptable.

3. Does an increase in Form A eligible facilities mean more pollution will occur in
predominantly minority and low-income communities?

'GAQ. Emvironmental Right-To-Know: EPA’s Recent Rule Could Reduce Avarlability of Toxic Chenmeal information Used (o
Assess Environmental Justice, GAQ-08-115T (Washington, D.C.. Oct. 4. 2007).

*GAQ, Toxic Chenucal Releases: EPA Actions Could Reduce Environmental Information Available to Many (¢ ities, GAO-
08-128 (Washington, D C.: Nov. 30, 2007).

Page |
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GAO Response to Questions

To the extent that TRI facilities are more likely to be located in predominantly minority and
low-income communities, an increase in Form A reporting will likely reduce the amount of
information about toxic chemical releases in those communities. However, a reduction in
information does not guarantee that more pollution will occur; it only guarantees that
minority and low-income communities will know less about the toxins that nearby facilities
release into their environments.

4. GAO found an average savings of just $900 per facility among those eligible to
submit Form A instead of Form R. What was the range of savings among these
facilities? The middle 50%? The median? What feedback did GAO analysts receive
from small businesses now able to use Form A?

We derived our estimate of the average savings per facility (i.e., middle 50%) by dividing EPA’s
estimate of total savings ($5.9 million) by the 6,670 facilities we estimated to be eligible to
switch at least one Form R to Form A. EPA estimated that each eligible non-PBT Form R
would save the facility $438 and each eligible PBT Form R would save $748. Therefore, total
savings at each facility would depend upon (1) how many eligible Form Rs the facility
submitted on Form A instead and (2) whether the facility used Form A to report releases of a
PBT- or non-PBT chemical. GAO did not estimate the range of savings or the median savings
based on the facilities’ reporting histories.

GAQ spoke with representatives from trade associations representing major industries that
report to TRI (e.g., mining, petroleum, chemicals), and they told us that the Form A expansion
was not a high regulatory priority for their industries. Also, we met with officials (rom the
Small Business Administration, which has advocated for the Form A for more than a decade,
to better understand the small business perspective. Discussions with individual small
businesses were outside the objectives, scope and methodology of our review. We reviewed
the statements of the other witnesses from the October 4, 2007 hearing, and the Society of
Glass and Ceramic Decorators illustrated the small business perspective.” The Society’s
testimony refers to Nancy Klinefelter, owner of Baltimore Glassware Decorators, who also
provided testimony to a February 6, 2007 hearing for the Senate Committee on Environment
and Public Works, before which GAO also testified. " We note that Ms. Klinefelter estimated
that completing the TRI paperwork takes her company more than 130 hours a year (i.e., more

‘http-ifenergycommerce.house gov/cmte_migs/110-ehn-hrg. 100407 Bopp-testimony. pif.
'hitp:/epw.senate.gov/public/index.cfm?FuseAction=Files. View&TFileStore_id=2873bace-18h3-4ec4-9204-44619b397kd9

“http://epw.senate gov/public/index.cfm?FuseAction=Files. View&FileStore_id=41b11407-5b5d-4b35-863c-c006dedbaabe.

Page 2



262

Enclosure
GAQ Response to Questions

than 16 8-hour work days). We examined the publicly-available TRI reports for Baltimore
Glassware Decorators, and we note that the company used Form R to report releasing 266
pounds of lead (a PBT chemical) in 2001, six pounds in 2002, one pound in 2003, and zero
pounds in 2004 and 2005." The company used the expanded Form A eligibility for PBT
chemicals to report zero pounds in 2006. We do not believe that 130 hours for reporting is
typical of the burden faced by small businesses reporting zero releases.

5. How many facilities are still required to complete Form R after EPA’s ruling?

EPA reported that 23,461 facilities completed a Form R in 2005, and we estimated that
approximately 3,565 facilities could choose to submit Form A in lieu of all currently-submitted
Form R. Based on that estimate, approximately 19,900 facilities would be required to
complete at least one Form R after EPA’s ruling.”

Questions from the Honorable Albert Wynn

1. In the course of the Government Accountability Office’s (GAQO) evaluation of the
rulemaking process that was used by the Environmental Protection Agency (EPA)
for the development of the TRI Burden Reduction Rule, did GAO find any indication
that the Office of Environmental Justice, the agency’s lead office for environmental
justice issues, was consulted on the proposed rule?
a. If so, what consultation process was used?
b. If the Office of Environmental Justice was consulted, did it prepare
comments on the proposed changes to TRI?
e.  If comments were prepared, did GAO review the comments?
d. If comments were prepared, and GAO did not review the comments, why
not?

a. In the course of our evaluation of EPA’s development of the TRI Burden Reduction Rute,
EPA reported to us that the Office of Environmental Justice provided comments during the
final agency review for the TRI Burden Reduction Rule. However, we did not find evidence
that the office was consulted on the proposed rule and, as a result, we cannot comment on the
process that may have been used by EPA.

By wws_cpagovin, Zip code 21206

GAQ used 2005 TRI dara, the niost recent data that was available tram facilitics ar the time of o analysis

Page 3
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Enclosure
GAO Response to Questions

b-d. We requested documentation of any comments that the Office of Environmental Justice
prepared during the rule development process, but EPA did not provide any documentation.
We are unable to substantiate EPA’s claim or determine the extent that the office was
involved in the TRI rule’s development. As we reported in our October 2007 testimony, EPA
stated in the proposed rule that it had “no indication that either option [changing reporting
requirements for non-PBT and PBT chemicals] will disproportionately impact minority or low-
income communities. We stated that the reason EPA said it had no indication about
environmental justice impacts is because the agency did not complete an environmental
justice assessment before publishing the rule for comment in the Federal Register.
Furthermore, we found that the statement concerning disproportionate impacts in the
proposed rule was not written by EPA; rather, it was added by the Office of Management and
Budget during its official review of the proposed rule.

EPA stated in the final rule that “while there is a higher proportion of minority and low-
income commurities in close proximity to some TRI facilities than in the population generally,
the rule does not appear to have a disproportionate impact on these communities, since
facilities in these communities are no more likely than elsewhere to become eligible to use
Form A as a result of the rule.” As we stated in respouse to question 2, above, we believe that
minority and low-income populations would likely be disproportionately affected by an
across-the-board reduction in TRI information because TRI facilities are more likely to be
located near minority and low-income communities.

2. In the course of GAO’s evaluation, did GAO find any indication that the Office of
Environmental Justice concurred in the final rulemaking package for the TRI Burden
Reduction Final Rule?

We found no documentary evidence that the Office of Environmental Justice concurred with
the TRI Burden Reduction Final Rule.

Page 4
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Committee on Energy and Commerce
TWashington, BE 20515-6115

JOHN D. DINGELL, MICHIGAN
CHAIRMAN

February 26, 2008

The Honorable Thomas M. Sullivan
Chief Counsel for Advocacy

Office of Advocacy

U.S. Small Business Administration
409 Third Street, S.W. 7th Floor
Washington, D.C. 20416

Dear Mr. Sullivan:

JOE BARTON, TEXAS
RANKING MEMBER

BALPH M. HALL TEXAS

FRED UPTON, MICHIGAN

GG,
CRARLES W, “CHE MEREAING, MISSISSIP?
VTG FOSSELLA N ¥ORK

STEVE BUYER, INDIANA
BE
JOSEPH R. PITTS, PENNSYLVANIA
MARY BONO MACK, CALIFORNIA
GREG WALDEN, GREGON
LEE TERRY, NEBRASKA
MIKE FERGUSON, NEW SERSEY
‘SUE MYRICK, NORTH CARGUNA.
JDMN SULLIVAN, OKLAHOMA
MURPHY, PENNSYLVANIA

mcwu C.HURGESS, TEXAS
MARSHA BLACKBURN, TENNESSEE

Thank you for appearing before the Subcommittee on Environment and Hazardous
Materials on Thursday, October 4, 2007, at the hearing entitled “Environmental Justice and the
Toxics Release Inventory Reporting Program: Communities Have a Right to Know” on HR.
1103, the Environmental Justice Act of 2007, and H.R. 1055, the Toxic Right-To-Know
Protection Act. We appreciate the time and effort you gave as a witness before the

subcomrmittee.

‘Under the Rules of the Committee on Energy and Cormmerce, the hearing record remains
open to permit Members to submit additional questions to the witnesses. Attached are questions
directed to you from certain Members of the Committee. In preparing your answers to these
questions, please address your response to the Member who has submitted the questions and
include the text of the Member's question along with your response.

To facilitate the printing of the hearing record, your responses to these questions should

be received by no later than the close of business on Tuesday, March 11, 2008. Your written
responses should be delivered to room 2322-B Rayburn House Office Building and faxed to
(202) 225-2899 to the attention of Rachel Bleshman. An electronic version of your response
should also be sent by e-mail to Ms. Bleshman at rachel.bleshman@mail.house.gov. Please
send your response in a single Word formatted document.
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The Honorable Thomas M. Sullivan
Page 2

Thank you for your prompt attention to this request. If you need additional
information or have other questions, please cgpiaesRachel Bleshman at (202) 225-2927.

JOHN D. DINGELL
CHAIRMAN

Attachment

cc: The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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March 18, 2008

The Honorable John D. Dingell, Chairman
Committee on Energy and Commerce
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

Thank you for giving me the opportunity to testify before the House Energy and
Commerce Subcommittee on Environment and Hazardous Materials on October 4, 2007,
Dappreciate the time and effort the Committee has devoted to understanding the small
business perspective on regulatory relief.

Enclosed, please find my responses to the follow-up questions submitted by
Representatives Barton and Shimkus, which were sent to me on February 26, 2008. In
addition, I am submitting these documents electronically, as you requested. Please do not
hesitate to contact me, or Kevin Bromberg of my staff at (202) 205-6964 or

kevin bromberg@sba.gov, if you have any questions.

Sincerely,

T

Thomas M. Sullivan
Chief Counsel for Advocacy

Enclosures

ce: The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable Albert Wynn, Chairman
Subcommittee on Environment and Hazardous Materials

The Honorable John Shimkus, Ranking Member
Subcommittee on Environment and Hazardous Materials
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House Energy and Commerce
Subcommittee on Environment and Hazardous Materials
Hearing on “Environmental Justice and the Toxics Release Inventory
Reporting Program: Communities Have a Right to Know”

Follow-up Questions from
The Honorable Joe Barton and the Honorable John Shimkus
March 18, 2008

1. In your testimony, you described how EPA’s December 2006 TRI rule will help
small businesses and strengthen environmental protections. Please describe why
you believe that this new rule improves EPA’s ability to protect the
environment.

In addition to assisting small businesses via reduced recordkeeping/reporting
requirements, EPA’s TRI reporting burden reduction rule also provides TRI reporters
with incentives to protect the environment. In order to qualify for the benefits associated
with the short Form A, many facilities will need to reduce their emissions into the
environment and perform more pollution prevention.

By limiting persistent, bicaccumulative and toxic chemicals (PBT) Form A eligibility to
facilities with zero releases and 500 pounds or less (Annual Reportable Amount, or
ARA) of other waste management {i.e., recycling, energy recovery, and treatment for
destruction), EPA is encouraging facilities to eliminate releases of PBT chemicals and
reduce other waste management quantities to 500 pounds or less. Facilities that currently
dispose of wastes, such as mercury, would be encouraged to recycle the mercury instead
to achieve zero emissions into the environment. This new provision is especially
important to the environment because it drives those releases of chemicals of “special
concern” {PBTs) to zero.

For non-PBTs, EPA has designed the Form A eligibility criteria in such a way as to
create an incentive for facilities to move away from disposal and other releases toward
treatment and recycling. This incentive is created by raising the recycling, treatment, and
energy recovery portions of the ARA to a 5,000-pound maximum, while capping releases
at 2,000 pounds. This approach promotes pollution prevention, recycling, energy
recovery, and treatment over releases. In addition, by including all waste management
activities in the Form A eligibility criteria, EPA will be newly encouraging facilities
above the 5,00-pound ARA to reduce their total waste management in order to qualify for
Form A eligibility.

! The annual reportable amount (ARA) is defined in the final rule as the sum of the quantities reported in
sections 8.1 to 8.8 of the Form R, which reflect chemical disposal or other releases (8.1), energy recovery
(8.2 and 8.3), recycling activity (8.4 and 8.5), treatroent (8.6 and 8.7), and quantities associated with one-
time events (8.8). In the pre-2006 version of the ARA, the ARA was defined as the sum of sections 8.1-
8.7. The addition of 8.8 represented wastes generated from one-time events,
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Through expanded Form A eligibility, EPA’s burden reduction rule provides a major
incentive for firms to bolster their reputations as environmentally responsible companies.

2. Please explain why small businesses with fewer than 10 employees are exempt
from TRI reporting and why small businesses still need the additional burden
reductions from EPA’s December 2006 TRI ruling.

Congress originally set the employee and chemical throughput thresholds, based on data
from New Jersey's right-to-know program, in order to capture the substantial majority of
releases from industrial facilities. The original 10-employee statutory exemption was not
established as a small business standard, but as a practical method of excluding facilities
that were unlikely to pose a significant risk to the community. Now that EPA has nearly
twenty years of TRI data, we know that additional burden reductions can be achieved
without posing a significant risk to the community.

3. In your testimony, you mention that the Office of Advocacy contracted with a
research firm to evaluate the impact EPA’s December 2006 TRI rule will have
on small businesses and local communities. Please explain what the research
showed in terms of how EPA’s rule will affect the public’s access to information
about toxic chemicals in their communities.

To evaluate claims of EPA rule impacts, Advocacy requested that E.H. Pechan &
Associates, Inc. (Pechan) review information describing how TRI data are currently used,
and to evaluate the impact of EPA’s proposed reporting burden relief on these current
uses.” Pechan’s review focused on comments submitted to EPA in opposition to the
proposed reporting revisions.

Pechan analyzed 17 national, state, and local TRI data use examples, and determined that,
with the possible exception of one example, EPA’s proposal will have insignificant
effects on these data uses.” Pechan found several instances where the commenters either
misunderstood or misreported the nature of the proposed TRI revisions, and several cases
where they misreported the underlying facts. For example, commenters failed to
understand that no changes were proposed for PBTs, such as mercury, when the facility

2 B.H, Pechan & Associates, Inc.. “Review and Analysis of the Effect of EPA’s Toxics Release Inventory
(TRI) Phase !l Burden Reduction Proposal on TRI Data Uses,” prepared for US. Small Business
Administration, Office of Advocacy, June 2007. See httpi//www.sba.gov/advo/research/chronhtmi  for
research summary and report. The research summary is also appended to this document.

 In the case of the Louisville, Kenfucky, area analysis, the effect of the proposal was to remove 2 of 19
chemicals from the chemical screening process, but the screening analysis relied on a conservative
approach, and these low-risk chemicals accounted for a small portion of the overall risk in the area. Itis
unclear whether these two chemicals warranted attention, and therefore the true effect of the proposal on
this use could not be determined without more analysis. However, under the final rule, the impact would be
less, given the changes between the proposal and the final rule.

2
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has any releases into the environment. Therefore, data users who were concerned about
PBT releases going unreported were addressing a nonexistent issue. Additional examples
of types of data uses where no impact is anticipated include uses to support chemical
emergency planning and to support characterization of dioxin quantities (dioxins are
exempt from EPA’s proposal). In addition, many of the examples involve the use of TRI
data to target facilities with the highest releases and/or total waste quantities for
reductions. These uses are minimally (if at all) affected by EPA’s proposal because the
proposal limited Form A eligibility to small quantity waste reporters. As noted below,
Form A eligibility changes implemented in the final rule and actual Form A utilization
rates will only serve to strengthen the conclusions in the study.

Pechan’s study identified various reasons for the large disconnect between public
dissatisfaction with the TRI reform proposals, and the lack of significant impact found in
the study. Two common explanations were: (1) ignorance about the specifics of the
reporting revisions; and (2) ignorance about how TRI data are actually used. With
respect to the first conclusion, many commenters appeared to be unaware that Form A
does not represent a complete loss of Form R quantitative chemical information (a more
apt characterization is that Form A creates an incentive for facilities to reduce their
chemical use/releases by allowing small quantity handling facilities to use range
reporting). Concerning the second reason, commenters often appeared to be unaware that
data users understandably focus on large quantity emitters and PBT emitters that are not
Form A eligible under EPA’s December 2006 rule.

To illustrate assertions made by states and local communities opposing EPA’s proposed
reporting burden relief rule, Attachment A describes Pechan’s evaluation of one claimed
TRI data use impact example described by a State of Washington official. This example
reflects the use of the TRI to enroll companies in Washington’s pollution prevention (P2)
program. A Washington official claimed that EPA's proposed TRI reporting changes
would require 15 percent of the facilities to drop out of their P2 program. The Pechan
study concluded that there was nothing in EPCRA or EPA’s proposed regulation that
would prevent the state from requiring Form A reporters to develop P2 plans. In fact, a
different Washington official stated that the state had chosen to exclude Form A reporters
from P2 planning requirements based on degree of risk.

Pechan determined that the State of Washington only requires that facilities” P2 plans
cover 95 percent of their total hazardous products used and/or hazardous wastes
generated. Pechan estimated that EPA's proposed rule would have reduced total Form R
reported waste quantity for Washington by 0.31 percent and total release quantity by 0.64
percent. The analyses indicated that current and potential future Form A reporting
involves quantities that are significantly less than the state’s § percent hazardous waste
quantity P2 plan exemption.
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Implications of TRI Reporting Changes Adopted in Final Rule

It should be noted that the above study was performed for EPA’s proposed rule. EPA’s
final rule differs significantly from the proposed rule in two ways: (1) the non-PBT
annual reportable amount (ARA) has been revised to include section 8.8 (one-time event)
quantities, and (2) non-PBT Form A eligibility has been narrowed by adding a 2,000-
pound limit on releases of non-PBT chemicals that are considered for Form A. Assuming
full use of Form A, EPA notes that the second change preserves almost 60 percent of the
total release pounds that would no longer have been reported on Form R under the
proposed rule.* This fact, coupled with the addition of Section 8.8 quantities in the ARA,
will serve to further reduce the nominal impacts described in the Pechan study.

Zip Code Analysis

One of the most oft-cited EPA estimates of impact from the proposed rule is that over
650 zip codes would lose all Form R information (i.¢., approximately 7 percent of all zip
codes with Form R data). Advocacy requested that Pechan evaluate the significance of
EPA’s zip code finding with respect to the local community right-to-know. As described
below, Pechan determined that these zip codes account for only 0.01 percent of
nationwide releases, and the median release for the “all Form A eligible” zip codes is 2
pounds, while the median release for all other zip codes is 6,800 times higher (13,600
pounds).

Using 2002 TRI data, Pechan identified 663 additional zip codes for which all current
Form Rs will become Form A eligible at the 5,000 pound ARA threshold.” The results
are displayed in Figure | below. Pechan estimates that 554 of these zip codes have one
or two Form Rs. Therefore, the large number of zip codes that can convert entirely to
Form A is a function of the fact that a large number of zip codes have one or two reports.

It should be noted that the Figure 1 values reflect EPA’s proposed rule. As noted above,
EPA’s final rule differs significantly from the proposed rule in such a way that will
further reduce the impacts identified in Figure 1.

Y18, Environmental Protection Agency, “Response to Comments, Toxics Release Inventory Phase 2
Burden Reduction Rule,” Office of Information Analysis and Access, Office of Environmental Information,
December 18, 2006,

* E.H. Pechan & Associates, Inc., *Additional Analysis of TRI Phase [I Proposal, Technical
Memorandum,” prepared for U.S. Small Business Administration, Office of Advocacy, January 12, 2006
hitpr//www.sba.gov/advo/laws/comments/epa06_0113 pdf.
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Figure 1. Number of Zip Codes Where Ali Form Rs Become Form A Eligible
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Pechan conducted an additional analysis of EPA’s proposed rule that utilized reporting
year (RY) 2004 TRI data.® This analysis compared release information for zip codes for
which all Form Rs become Form A eligible With release information for other zip codes.
Table 1 illustrates the very different release characteristics of the zip codes that would
have all Form Rs become Form A eligible under EPA’s proposed rule. Although more
than 5 percent of RY 2004 zip codes would have all Form Rs become Form A eligible
under EPA’s proposed rulg, these zip codes cumulatively accounted for 0.01 percent of
total releases. The median release for the “all Form A eligible” zip codes is 2 pounds,
while the median release for all other zip codes is 6,800 times higher (13,600 pounds). In
other words, for 50 percent of the hundreds of zip codes with only Form A eligible
facilities, Form R required reporting would account for 2 pounds or less in annual
emissions to the environment. This reconfirms the point that a Form A is a mark of
superior environmental stewardship, and not a cause for concern about missing data.

® Pechan data analysis (March 2007) using RY 2004 TRI data.

(P4
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Table 1. Comparison Between Zip Codes where All Form Rs Become Eligible For Form A
with Zip Codes where One or More Form Rs Are Not Form A Eligible: Reporting Year 2004

Maximum Relsases/Zip Code |

4. There has been a lot of criticism that the switch to Form A will affect the right to
know at a local tevel. Can you comment on what the research you commissioened
found and if information availability will be curtailed?

First, there is no effect on facilities that release PBTSs to the environment - these facilities
do not qualify for the Form A. Second, every community receives annual information
about every chemical. Third, with regard to the other less toxic chemicals (non-PBT), 99
percent of the information is still preserved on the Form R. With regard to the other 1
percent, communities have the range reporting information for the same chemical that
was reportable on the Form R. In cases where Form R data was used by a community, it
would be difficult to find a situation where a Form A range report would hurt the
analysis, because the problems addressed by communities involve releases of non-PBT
chemicals well beyond 2000 pounds. Finally, the response to question 3 provides
additional details about the specific research findings by our contractor, E.H. Pechan &
Associates, which demonstrate no significant impact on the local right-to-know.

Int addition, in Januvary 20085, the Office of Advocacy filed comments that included an
analysis of RY 2000 TRI data to determine whether there was a significant risk change at
the local level by substituting a Form A for a Form R. Our contractor, E. H. Pechan &
Associates, reviewed the RSEI {risk-based) scores for both the 2,000-pound and 5,000-
pound thresholds.” Under either the 2,000-pound or 5,000-pound threshold scenario, for
99 percent of all of the nation’s 3,142 counties the changes in reported risk were not
significant. Thus, at the local level, EPA’s revised final rule {a release-based threshold

7E.H. Pechan & Associates, Inc., "Risk-Buased Analysis of Form 4 and Form NS Toxics Release Inventory
Reform Proposal Alternatives, Final Report,” prepared for U.S, Small Business Administration, Office of
Advocacy, October 2004,
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of 2,000 pounds) also involves very little change in the potential risk associated with
releases that are being reported on Form R.

5. M. Sullivan, in your statement you suggest that the new EPA rules permitting
certain firms to use Form A would actually provide an incentive for them to
minimize their use of toxic chemicals. Could you please explain how this would
work? Specificaily, how would the new rules help small businesses?

Many thousands of small businesses will benefit from the December 2006 TRI reform.
We estimate that about half of the new relief goes to small businesses.

The 2005 Advocacy-funded study by W. Mark Crain, The Impact of Regulatory Cosis on
Small Firms, found that small businesses are disproportionately affected by the total
Federal regulatory burden.® This overall regulatory burden was estimated by Crain to
exceed $1.1 trillion in 2004.° For firms employing fewer than 20 employees, the annual
regulatory burden was estimated to be $7,647 per employee — nearly 45 percent greater
than the $5,282 burden estimated for firms with 500 or more employees.'” Looking
specifically at compliance with federal environmental rules, the difference between small
and large firms is even more dramatic. Small firms generally have to spend 4% times
more per employee for environmental compliance than large businesses do. n
Environmental requirements, including TRI paperwork requirements, can constitute up to
72% of small manufacturers’ total regulatory costs.”

Through expanded Form A eligibility, EPA’s burden reduction rule provides a major
incentive for firms to bolster their reputations as environmentally responsible companies.
In addition to assisting small businesses via reduced recordkeeping/reporting
requirements, EPA’s TRI reporting burden reduction rule also provides TRI reporters
with incentives to protect the environment. In order to qualify for the benefits associated
with the short Form A, many facilities will need to reduce their emissions into the
environment and perform more pollution prevention.

By limiting persistent, bioaccumulative and toxic chemicals (PBT) Form A eligibility to
facilities with zero releases and 500 pounds or less (Annual Reportable Amount, or
ARA)" of other waste management (i.¢., recycling, energy recovery, and treatment for

¥ W. Mark Crain, The Impact of Regulatory Costs on Small Firms (September 2005} available at
httpy/fwww.sha.gov/advo/research/rs264tot pdf.

"1 atp.v.

" Id. at page 55, Table 18.

i Id

P d,

" The annual reportable amount (ARA) is defined in the final rule as the sum of the quantities reported in
sections 8.1 to 8.8 of the Form R, which reflect chemical disposal or other releases {8.1), energy recovery
{8.2 and 8.3), recycling activity (8.4 and 8.5), treatment (8.6 and 8.7), and quantities associated with one-
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destruction), EPA is encouraging facilities to eliminate releases of PBT chemicals and
reduce other waste management quantities to 500 pounds or less. Facilities that currently
dispose of wastes, such as mercury, would be encouraged to recycle the mercury instead
to achieve zero emissions into the environment. This new provision is especially
important to the environment because it drives those releases of chemicals of “special
concern” (PBTs) to zero.

For non-PBTs, EPA has designed the Form A eligibility criteria in such a way as to
create an incentive for facilities to move away from disposal and other releases toward
treatment and recycling. This incentive is created by raising the recycling, treatment, and
energy recovery portions of the ARA to a 5,000-pound maximum, while capping releases
at 2,000 pounds. This approach promotes pollution prevention, recycling, energy
recovery, and treatment over releases. In addition, by including all waste management
activities in the Form A eligibility criteria, EPA will be newly encouraging facilities
above the 5,00-pound ARA to reduce their total waste management in order to qualify for
Form A eligibility.

Therefore, the Federal government is properly concerned with environmental regulatory
costs on small firms, and particularly those that fall on the manufacturing sector. Small
businesses need regulatory relief and this TRI rule is a small but significant step in that
direction.

6. In your testimony you mention the “substantial paperwork burdens” H.R. 1055
would impose on small business. Yet, to some, 10-15 hours may not sound like
too much to ask if it means providing local communities with critical
information on chemical releases. How would you respond to this view?

Small businesses have consistently voiced their concerns to Advocacy that the TRI
program imposes substantial paperwork burdens with little corresponding environmental
benefit, especially for thousands of businesses that have zero discharges or emissions to
the environment. These businesses must devote scarce time and resources to completing
lengthy, complex Form R reports each year, despite the fact that they have zero
discharges. The Office of Advocacy believes the EPA rule strikes an appropriate balance
by allowing meaningful burden relief while at the same time continuing to provide
valuable information to the public.

In 2005, the Office of Advocacy released a study by W. Mark Crain, The Impact of
Regulatory Costs on Small Firms, which found that small businesses are
disproportionately affected by the total Federal regulatory burden.'* This overall
regulatory burden was estimated by Crain to exceed $1.1 trillion in 2004."° For firms

time events (8.8). In the pre-2006 version of the ARA, the ARA was defined as the sum of sections 8.1~
8.7, The addition of 8.8 represented wastes generated from one-time events.

"W, Mark Crain, The Impact of Regulatory Costs on Small Firms (September 2003) available at
http://'www sba.gov/advo/research/rs264tot pdf.

Sl atp.v.
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employing fewer than 20 employees, the annual regulatory burden was estimated to be
$7.647 per employee — nearly 45 percent greater than the $5,282 burden estimated for
firms with 500 or more employees.'® Looking specifically at compliance with federal
environmental rules, the difference between small and large firms is even more dramatic.
Small firms generally have to spend 4% times more per employee for environmental
compliance than large businesses do."” Environmental requirements, including TRI
paperwork requirements, can constitute up to 72% of small manufacturers’ total
regulatory costs.’®

In 2007, Advocacy requested that E.H. Pechan & Associates, Inc. (Pechan) review
information describing how TRI data are currently used, and to evaluate the impact of
EPA’s proposed reporting burden relief on these current uses.”” Pechan reviewed over
2,000 comments submitted to EPA in opposition to the proposed reporting revisions and
identified 17 specific uses of TRI data for examination, addressing national, state and
local concerns. Based on this analysis, Pechan’s June 2007 report found that EPA’s final
rule will not have significant impacts on data uses identified by the commenters.

Previously, in January 20085, the Office of Advocacy filed comments that included an
analysis of RY 2000 TRI data to determine whether there was a significant risk change at
the local level by substituting a Form A for a Form R. Our contractor, E. H. Pechan &
Associates, reviewed the RSEI (risk-based) scores for both the 2,000-pound and 5,000-
pound thresholds (Pechan, 2004). Under either the 2,000-pound or 5,000-pound
threshold scenario, for 99 percent of all of the nation’s 3,142 counties the changes in
reported risk were not significant. Thus, at the local level, EPA’s revised final rule (a
release-based threshold of 2,000 pounds) also involves very little change in the potential
risk associated with releases that are being reported on Form R.

EPA’s TRI Burden Reduction rule will yield needed reductions in small business
paperwork burdens, while preserving the integrity of the TRI program and strengthening
protection of the environment. H.R. 1055 would essentially revoke the December 2006
rule of the U.S. Environmental Protection Agency (EPA).

" 14 at page 55, Table 18,

" id

B rd

" EIL. Pechan & Associates, Inc., “Review and Analysis of the Effect of EPA’s Toxics Release Inventory
{TRI) Phase II Burden Reduction Proposal on TRI Data Uses,” prepared for U.S. Small Business
Administration, Office of Advocacy, June 2007. See http://www.sba.gov/advo/research/chronhtmi  for
research summary and report. The research summary is also appended to this document.
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7. Opponents cite the fact that a large number of zip codes could lose all or most of
the detailed information contained in Form R. Do you believe this to be the case?
Why would this not be a problem for local communities?

While there has been concern expressed over EPA’s estimate of the large number of zip
codes for which Form R information will no longer be required, this does not take into
account that the number of Form A-cligible facilities is a direct reflection of their
exemplary environmental performance — their status as zero/micro quantity releasers.
The data indicates that a large number of manufacturing facilities have now achieved
zero or very low releases, and, therefore, qualify for the new Form A. These facilities
should be rewarded for their environmental performance via reduced reporting costs. As
discussed in detail in the response to question 3, Pechan’s review of the Form R data that
would no longer be reported indicates that this information is of negligible value,
especially when compared to the value of the information that EPA will continue to
obtain through the required Form R reporting.

Based on the 2002 TRI, E.H. Pechan & Associates identified 663 zip codes for which all
current Form Rs will become Form A eligible at the 5,000 pound ARA threshold. It is
important to note that these estimates will overstate the actual impacts because many
facilities will continue to use Form R regardless of a change in Form A eligibility,
Moreover, the great majority of these zip codes involve reporting for only one or two
Form Rs, and by definition, all of these involve very small quantities. The Office of
Advocacy found that 554 of the total 663 zip codes have only one or two Form Rs in the
2002 TR1. Thus, the large number of zip codes that can convert entirely to Form A is a
truly a function of the fact that more than 550 zip codes have only one or two reports.

8. How would you answer the criticism that the burden relief under the new EPA
rules is meant to primarily help large businesses?

The Office of Advocacy believes that approximately half of the relief goes to small
businesses. We are confident that thousands of small firm facilities will benefit from this
reform.

9. Some cite GAQ’s work and insist that Form R reporting under TRI is not that
expensive. Does this TRI reform help small businesses? Even EPA admits that
this TRI relief provides only $6 million/year in cost savings?

Small businesses have consistently voiced their concerns to Advocacy that the TRI
program imposes substantial paperwork burdens with little corresponding environmental
benefit, especially for thousands of businesses that have zero discharges or emissions to
the environment. These businesses must devote scarce time and resources to completing
lengthy, complex Form R reports each year, despite the fact that they have zero
discharges.

10
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Small businesses continue to identify TRI paperwork relief as a priority. Paperwork
reduction is essential because as Advocacy research has shown, small businesses are
disproportionately affected by federal regulations. For the smallest firms, the annual
regulatory burden in 2004 was $7,647 per emplovee — nearly 45 percent more than the
$5,282 burden for their largest counterparts. For environmental rules, the difference is
more dramatic with small firms spending 414 times more per employee for environmental
compliance than large businesses do.

The 2005 Advocacy-funded study by W. Mark Crain, The Impact of Regulatory Costs on
Small Firms, found that small businesses are disproportionately affected by the total
Federal regulatory burden.®® This overall regulatory burden was estimated by Crain to
exceed $1.1 trillion in 2004.' For firms employing fewer than 20 employees, the annual
regulatory burden was estimated to be $7,647 per employee - nearly 45 percent greater
than the $5,282 burden estimated for firms with 500 or more employees.” Looking
specifically at compliance with federal environmental rules, the difference between small
and large firms is even more dramatic. Small firms generally have to spend 4% times
more per employee for environmental compliance than large businesses do”
Environmental requirements, including TRI paperwork requirements, can constitute up to
72% of small manufacturers’ total regulatory costs.”

Through expanded Form A eligibility, EPA’s burden reduction rule provides a major
incentive for firms to bolster their reputations as environmentally responsible companies.
In addition to assisting small businesses via reduced recordkeeping/reporting
requirements, EPA’s TRI reporting burden reduction rule also provides TRI reporters
with incentives to protect the environment. In order to qualify for the benefits associated
with the short Form A, many facilities will need to reduce their emissions into the
environment and perform more pollution prevention.

By limiting persistent, bioaccumulative and toxic chemicals (PBT) Form A eligibility to
facilities with zero releases and 500 pounds or less (Annual Reportable Amount, or
ARA)® of other waste management (i.e., recycling, energy recovery, and treatment for
destruction), EPA is encouraging facilities to eliminate releases of PBT chemicals and
reduce other waste management quantities to 500 pounds or less. Facilities that currently
dispose of wastes, such as mercury, would be encouraged to recycle the mercury instead
to achieve zero emissions into the environment. This new provision is especially
important to the environment because it drives those releases of chemicals of “special

W, Mark Crain, The Impact of Regulatory Costs on Small Firms (September 2005} available at
httpy/fwww . sba gov/advo/research/rs264tot.pdf,

Tl atpv.

2 Id, at page 55, Table 18.

2.

%

** The annual reportable amount {ARA) is defined in the final rule as the sum of the quantities reported in
sections 8.1 to 8.8 of the Form R, which reflect chemical disposal or other releases (8.1), energy recovery
(8.2 and 8.3), recycling activity (8.4 and 8.5), treatment (8.6 and 8.7), and quantities associated with one-
time events {8.8). In the pre-2006 version of the ARA, the ARA was defined as the sum of sections 8.1-
8.7. The addition of 8.8 represented wastes generated from one-time cvents.
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concern” (PBTs) to zero.

For non-PBTs, EPA has designed the Form A eligibility criteria in such a way as to
create an incentive for facilities to move away from disposal and other releases toward
treatment and recycling. This incentive is created by raising the recycling, treatment, and
energy recovery portions of the ARA to a 5,000-pound maximum, while capping releases
at 2,000 pounds. This approach promotes pollution prevention, recycling, energy
recovery, and treatment over releases. In addition, by including all waste management
activities in the Form A eligibility criteria, EPA will be newly encouraging facilities
above the 5,00-pound ARA to reduce their total waste management in order to qualify for
Form A eligibility.

Therefore, the Federal government is properly concerned with environmental regulatory
costs on small firms, and particularly those that fall on the manufacturing sector. Small
businesses need regulatory relief and this TRI rule is a small but significant step in that
direction.

10. Some of my colleagues like to cite to numbers showing public criticism of the
EPA rule and your own views. How de you explain the disconnect between this
and your own views?

QOur contractor, E. H. Pechan & Associates, identified various reasons for the large
disconnect between public dissatisfaction with the TRI reform proposals, and the lack of
significant impact on right-to-know found in the study. Two common explanations were:
(1) ignorance about the specifics of the reporting revisions; and (2) ignorance about how
TRI data are actually used. With respect to the first conclusion, many commenters
appeared to be unaware that Form A does not represent a complete loss of Form R
quantitative chemical information. {A more apt characterization is that Form A creates an
incentive for facilities to reduce their chemical use/releases by allowing small quantity
handling facilities to use range reporting.) Concerning the second reason, commenters
often appeared to be unaware that data users understandably focus on large quantity
emitters and PBT emitters that are not Form A eligible under EPA’s December 2006 rule.
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Background

Section 313 of the Emergency Planning and
Community Right to Know Act (EPCRA)
requires facilities to report on various quantities
of chemical releases, and the amounts of chemi-
cals managed on and off site. The public uses this
information to estimate local health risks associ-
ated with these chemicals, and to develop policies
to reduce these risks. EPA and other regulators
use this information to develop regulations and to
track progress in reducing toxic chemical releases.
The original regulations were adopted in 1987,
and additional requirements have been added over
the years.

The reporting burden on businesses, particy-
larly small businesses. has been substantial. In
1994, EPA adopted a short form, Form A, to
replace the longer Form R in an attempt to reduce
the burden on small firms with small amounts of
chemicals handled within a facility. In December
2006, EPA adopted another reform in response
to concerns that the 1994 Form A reform did not
provide relief to enough facilities.

Critics of the new reform claim that TRI data
uses will be impaired by the 2006 changes. In the
absence of previous analysis on this topic, this
research was conducted to identify different types
of TRI data uses and determine whether the pub-
lie, government regulators, or other users would
lose significant information about risks if facili-
ties substitute the short form for the long form, as
permitted in the 2006 reform.

Querall Findings

E.H. Pechan & Associates (Pechan) examined the
effect of the October 20035 proposal on TRI data
uses. Pechan reviewed over 2,000 comments on

the proposed rule and identified 17 specific uses
of TRI data, addressing national, state, and local
concerns, Based on this analysis, the report found
that the December 2006 final rule will not have
significant impacts on data uses identified by com-
menters.

Highlights

+ Of the 17 examples of TRI data use the report
identified, there was either no effect or no signifi-
cant effect on all but one use. With respect to an
examination of chemical usage in the Louisville,
Kentucky area, the effect of the substitution of
Form A for Form R was indeterminate.

» In addition, the Pechan analysis was based on
the proposal. and not the final rule, which added
back 60 percent of the Form R release-related infor-
mation that was previously substituted for Form A
in the proposal. As a result, the conclusion of this
report is even stronger than the analysis indicates:
the TRI reform as adopted by EPA in December
2006 has an insignificant effect on all identified
uses of TRI data.

Scope and Methodology
Pechan employed facility-level TRI data analyzed
at the local, state. and national levels to estimate

This report was developed under a contract with the Small Business Administration, Office of Advocacy, and contains information
and analysis that was reviewad and edited by officials of the Office of Advocacy. However, the final conclusions of the report do not

necessarily reflect the views of the Office of Advocacy.



the change in data utility that commenters identi-
fied as an effect of the reporting burden reduction.
This approach allowed Pechan to examine specific
changes in data reported on Form R for each st~
ed chemical within the chosen geographic region.
The default was to use 2003 TRI data, the most

recent available when the analysis was undertaken.

but Pechan also employed historic data when nec-
essary and available to examine the specific data
use identified in the comments,

Note

This report was peer-reviewed consistent with
Advocacy’s data quality guidelines. More infor-
mation on this process can be obtained by con-
tacting the Director of Economic Research at
advoraey Gshagoy or (202) 205-6533.
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Ordering information

The full text of this report and summaries of other
studies performed under contract with the U.S.
Small Business Administration’s Office of Advocacy
are available on the Internet at www.sba.goviadvo/
research. Copies are available for purchase from;

National Technical Information Service

5283 Port Royal Road

Springfield, VA 22161

(B00) 553-6847 or (703)605-6000

TDD: (703) 487-4639

wwsnatis.goy

Order number: PB2007-110007

Paper A04 (§29.50)

Microfiche AOT ($14.00)

CID-ROM A00 (822.00)

Download A0 (317.95)

To receive email notices of Advocacy's news-
letter, press, regulatory news. and research, visit
htp/fwebshagoyilist, For really simpole syndica-
tion, visit www.shagov/advo/rssiibrare.imi,
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