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SELLING THE DEPARTMENT OF ENERGY’S
DEPLETED URANIUM STOCKPILE: OPPOR-
TUNITIES AND CHALLENGES

THURSDAY, APRIL 3, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:08 a.m., in room
2322 of the Rayburn House Office Building, Hon. Bart Stupak
(chairman) presiding.

Members present: Representatives Stupak, Green, Doyle, Dingell
(ex officio), Shimkus, Whitfield, Blackburn, and Barton (ex officio).

Staff present: Scott Schloegel, Richard Miller, John Sopko, Kyle
Chapman, Carly Hepola, Alan Slobodin, and Dwight Cates.

OPENING STATEMENT OF HON. BART STUPAK, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. STUPAK. This meeting will come to order. Today we have a
hearing entitled “Selling the Department of Energy’s Depleted Ura-
nium Stockpile: Opportunities and Challenges.” Each member will
be recognized for a 5-minute opening statement. I will begin.

Today’s hearing will focus on what options the Department of
Energy has to convert its depleted uranium into cash as a result
of a huge jump in uranium prices. Department of Energy has two
choices: to quickly seize the opportunity, or push the decision to the
next administration.

More than 700,000 tons of depleted uranium hexafluoride tails
are stored in 60,000 cylinders in Paducah, Kentucky and Ports-
mouth, Ohio.

Eight years ago, this corrosive radioactive material was consid-
ered worthless and represented an environmental liability. Since
2000, however, uranium prices have jumped tenfold from around
$8 per pound to $95 per pound for long-term contracts.

Chart number 1 shows how the spot prices spiked as high as
$140 per pound last summer. This sharp jump in prices is due to
tight uranium markets and has given American taxpayers a poten-
tial financial windfall. Approximately 260,000 tons of so-called
“high-assay tails” are now worth an estimated $7.6 billion, accord-
ing to the Government Accountability Office, GAO. In order for the
Department of Energy to capitalize on this potential windfall, they
must act now. This year only 55 percent of the reactor fuel used
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worldwide is met through mined uranium, but new mine produc-
tion will start to catch up with demand over the next 3 to 6 years.

DOE has two primary ways to turn the excess depleted uranium
into cash.

Option number 1 is to auction the tails to utilities or uranium
enrichment companies. The Committee wrote Under Secretary
Albright on February 14 asking that DOE solicit nuclear utilities
to assess their interest in a depleted uranium tails auction. Instead
of a “yes” or “no,” DOE responded that they will be doing a cost-
benefit study. This is puzzling and looks like a formula for paral-
ysis-by-analysis.

At our request, GAO polled potential buyers and found utility in-
dustry interest in high assay tails. Slide 3 shows large amounts of
uncovered utility demand for uranium over the next 5 years. In
order to auction the uranium tails, GAO cautioned that the Depart-
ment of Energy, DOE, may need additional statutory authority.
This hearing will seek DOE’s views on whether it agrees that
added legal authority is required.

Option 2 for the Department of Energy is to contract out re-en-
richment of the high-assay tails and then sell the enriched ura-
nium. DOE faces a challenge with this option because there is very
limited available capacity at the Nation’s only uranium enrichment
plant, which is operated by USEC. DOE could only re-enrich about
14 percent of the tails over the next 4 to 5 years. Nevertheless, this
could yield as much as $1.4 billion after costs of re-enrichment.

To purchase enrichment services, DOE will have to negotiate a
sole source contract with USEC. This hearing will explore whether
DOE has enough bargaining leverage to negotiate a fee in addition
to USEC’s cost that is fair to the taxpayers. If USEC’s monopoly
position has the Federal Government over a barrel, what is DOE’s
strategy?

I note with irony that the bottleneck in enrichment capacity
would not be confronting DOE today if even a handful of the lavish
promises made to the Committee by the advocates of USEC’s pri-
vatization had been kept.

My good friend and subcommittee member, Ed Whitfield, has
proposed legislation that directs DOE to enter into a sole source
contract with USEC and commence tails enrichment in 120 days.
While I commend his desire to see DOE take action, this proposal,
I believe, would force DOE to bypass its procurement rules. Sec-
ondly, it would not give DOE sufficient time to audit the reason-
ableness of USEC’s actual costs. Third, it fails to cap the fees that
could be paid to USEC, while DOE must negotiate against the
clock. And fourth, it would not allow DOE to seek a better deal for
taxpayers by auctioning the tails to utilities and letting them use
their bargaining power with USEC.

The good news is that 5 to 10 years out, enrichment companies
will increase capacity to re-enrich tails, thus helping to relieve the
bottleneck. However, if DOE waits 5 years, there’s a risk that
prices could deflate and taxpayers will receive a significantly small-
er return.

It is important to note that Congress is well aware of the nega-
tive impact on uranium sales and mining that occurred 8 years ago
when massive government stockpiles were liquidated through
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USEC’s privatization. DOE must be careful not to flood the market
and negatively impact the industry again. This may require estab-
lishing floor prices or quotas. This committee held a hearing on
April 13, 2000 to look at how the domestic industry was damaged.

The uranium tails are currently a liability sitting in 63,000 metal
containers that you can see on the slide at two government facili-
ties. It should be noted that we have been down to Paducah, Ken-
tucky, and in fact, I think the slide right there, the picture right
there, Ed, I think it’s actually Paducah, Kentucky.

[The accompanying slides follow:]
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So we have the opportunity to convert this waste. And the whole
purpose of this hearing is we have an opportunity to convert this
waste into cash, and the American taxpayers expect the Depart-
ment of Energy to seize the opportunity.

That ends my opening statement. Next turn to the ranking mem-
ber, Mr. Shimkus, from Illinois.

Mr. SHIMKUS. Thank you, Mr. Chairman. I am going to yield to
Ed Whitfield, former ranking member of this subcommittee and, of
course, been involved with this to start our opening statements.

Mr. STUPAK. Very good. Ed, you want to start with the opening?
And I enjoyed the time in Paducah and learned a lot. So this hear-
ing is——

Mr. WHITFIELD. Thank you.

Mr. STUPAK [continuing]. Very timely.

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT-
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN-
TUCKY

Mr. WHITFIELD. Well, Chairman Stupak, thank you. And, Mr.
Shimkus, I genuinely appreciate your waiving your opportunity for
an opening statement to give me that chance to speak on this im-
portant issue.

I think Chairman Stupak set out the parameters pretty well in
his opening statement, and we all know from the GAO study that
there are only three things that can be done with these canisters
of depleted tails. One, we can continue to store them and leave
them the way they are. Two, DOE can attempt to reprocess them
by entering into a contract with USEC. And three, the possibility
of selling them at an auction at what we think would be discounted
price. And then there also is the question of whether or not DOE
can legally sell this material under existing federal law.

But there are about 40,000 of these canisters in Paducah, Ken-
tucky and around 20,000 up in Portsmouth, Ohio. And each can-
ister weighs in the neighborhood of about 14 tons is my under-
standing.

But to give you a little bit of history on this, the Paducah Gas-
eous Diffusion Plant opened in the early 1950s to supply enriched
uranium for national defense purposes. Later, it transitioned to en-
riching uranium for fuel in nuclear power plants. Now, the plant
is scheduled tentatively to close in the next few years. For more
than 50 years, this plant has provided good jobs to the community
and has been a key element in the local economy and has contrib-
uted in a significant way to the energy needs of our country. But
the plant has also left the community with a legacy of environ-
mental damage. And, of course, prior to USEC operating, it was op-
erated by the Federal Government. And part of that environmental
legacy are these tens of thousands of cylinders containing waste
tailings from the uranium enrichment process.

The anticipated resurgence and growth in nuclear power in the
United States and worldwide has helped drive up the value of ura-
nium. In 2000, uranium was trading at $7 a pound. Last August,
the price had gone to around $138 a pound. So suddenly this waste
that nobody wanted has become very valuable, and we will hear
today from witnesses just how valuable it has become.
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Now, I have proposed and introduced legislation H.R. 4189 that
would allow the Department of Energy to enter into a contract with
USEC to reprocess this material and sell the product. GAO has es-
timated that this could generate revenue anywhere from $7.6 bil-
lion up to $20 billion, just depending upon what the spot market
price would be at that particular time.

So it seems to me that the time to act is now. This can be a win-
win-win situation. Without this legislation, it is my understanding
that DOE would need almost up to a year just to negotiate a con-
tract with USEC to do this. But it can be a win-win-win situation
if we could pass this legislation because a win for the environment
at Paducah and at Portsmouth, a win for the taxpayers because it
would recoup a significant amount of money, and a win impor-
tantly for the workers at the Paducah plant because this would add
to the life of the plant and would allow us to continue to operate
the plant for many years to come.

So as we consider this opportunity, I want to raise a concern that
must be addressed. And as I said, throughout the plant’s history,
no one has been knocking on the door offering to relieve the com-
munities of this waste. And so now this idea of selling it at auction
I do not think is the best way to proceed. But the purpose of this
hearing—and I want to thank Chairman Stupak and Mr. Shimkus
once again. The purpose of this hearing is to get the issue out
there. Let us talk about it. Let us look at the positive aspects of
it. Let us look at the negative aspects of it and then move forward
in what we hope will be the best solution for our country, for the
workers, and certainly for the environment.

And so with that, I look forward to the testimony of the wit-
nesses today and thank you once again.

Mr. StupPAK. Thank you, Mr. Whitfield. There is another hearing
going on in the larger hearing room downstairs. So members will
be coming back and forth. I appreciate members being here. Mr.
Green for an opening statement please.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman. I am glad you noted that
because the Health Subcommittee is meeting on the Medicaid
issue, and I will have to go there. But I want to thank you for hold-
ing the hearing today on “Selling the Department of Energy’s De-
pleted Uranium Stockpile: Opportunities and Challenges.”

The Department of Energy has been processing uranium for com-
mercial and national defense purposes since the 1940s. This proc-
ess creates both enriched uranium and leftover tails of depleted
uranium that are stored in giant metal cylinders at the DOE ura-
gi}lllm enrichment plants in Paducah, Kentucky and Portsmouth,

io.

I was actually on this subcommittee in 2000 when we had our
last hearing, and our colleague, who is now governor of Ohio, Ted
Strickland, that was included in his district. So it brings back some
memories.

Once considered at that time only a waste product and a liability,
current market prices are rapidly changing this dynamic. In only
8 years, uranium prices have skyrocketed to $200 per kilogram
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from as low as $21 per kilogram. Over 700,000 metric tons of ura-
nium are stored at the DOE sites, but some officials estimate that
only a third of this material contains higher concentrations of ura-
nium that can be profitably enriched. With the potential for the
substantial returns to the Federal Government, we must ask if we
are moving quickly enough to protect the American taxpayer and
our domestic industry.

On March 12, DOE issued “The Secretary’s Policy Statement on
the Management of the Department of Energy’s Excess Uranium
Inventory.” The statement outlined a general framework for man-
aging inventories, including the need to maintain sufficient inven-
tories for DOE missions and to maintain a strong domestic nuclear
industry. This is critical, considering that when this subcommittee
held a hearing on the privatization of the U.S. Enrichment Cor-
poration back in 2000, DOE had transferred stockpiles of un-en-
riched uranium to the USEC, which sold these stockpiles on the
open market and threatened the viability of the domestic uranium
mining industry.

While the statement on the uranium management was commend-
able, DOE has not yet completed a detailed assessment of the op-
tions, nor determined how these options would be implemented. I
hope this hearing will help us evaluate the policy options for us so
we can quickly and safely manage our excess uranium inventory in
the best interest of both the taxpayers and the nation. And again,
Mr. Chairman, if there is legislation needed and that turns out
from our testimony, I know our committee will be more than happy
to consider and see how we can pass it.

But it is interesting from the last—almost 8 years ago when we
had a hearing, when we were worried about the loss of it now with
the market, from the slides you showed, we need to keep it because
we do have an expanding nuclear capability in our own country.
But we also need to see if we can benefit the taxpayers from it.
And I yield back my time.

Mr. StupAK. I thank the gentleman. Mr. Shimkus, for opening
statement please.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. Yes, Mr. Chairman. I will be brief. It is pretty
clear in the understanding of this. One point is that DOE spends
about $200 million per year just to store these inventories. So if we
could eventually get those off the books, there is a savings there.
We must, although, balance the opportunities to promote the nu-
clear industry but limit uranium sales to prevent adverse effects on
the uranium markets.

Both Ed and I come from mining regions, coal mining to be exact.
But it takes a long time to develop a mine. So there is a window
of opportunity, and we don’t want to close mines because of flood-
ing the market. So we need to be concerned about that.

I would also like to introduce into the record the 1-page docu-
ment, which is in the binder anyway, “Industry Position on Dis-
position of DOE’s Nuclear Fuel Industry.” This consolidated indus-
try position statement represents a significant amount of work and
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should be used by DOE as a guideline for future sales. Without ob-
jection?

Mr. STUuPAK. Without objection.

Mr. SHIMKUS. Thank you, Mr. Chairman. As you saw the slides,
we need to move pretty rapidly to take advantage of the spike in
sales and not wait like we do at the spur all the time. We buy high,
and then we sell when it is cheap. We are not really good managers
of what the private sector can do. And with that, Mr. Chairman,
I will yield back my time.

[The prepared statement of Hon. John Shimkus follows:]

STATEMENT OF HON. JOHN SHIMKUS

Mr. Chairman, thank you for this hearing.

On March 12th of this year, the Department of Energy issued a policy statement
that outlines a framework for managing its extensive uranium inventories. This im-
portant policy statement balances the need to maintain a strategic inventory of ura-
nium; support a growing domestic nuclear infrastructure; and generate revenue
from the sale and transfer of excess inventories.

The Department’s uranium inventories are in many forms, including depleted ura-
nium—the subject of today’s hearing—as well as natural uranium, low enriched ura-
nium, and highly enriched uranium. DOE spends about $200 million per year just
to store and secure these inventories.

Sales of uranium could generate revenue to the government to offset storage and
security costs, pay for environmental cleanup from uranium contamination, and re-
duce program expenditures.

In developing its uranium sales strategy, DOE has solicited the views of the nu-
clear industry. Clearly, the nuclear utilities want DOE to sell as much of its ura-
nium inventories as possible, while uranium producers prefer DOE restrict further
uranium sales. DOE must balance opportunities to promote the nuclear industry,
but limit uranium sales to prevent any adverse impact on the uranium markets.

If the Department is not careful, it could flood the markets with its vast inven-
tories, thus driving down the price of uranium and discourage future investment in
domestic uranium mining and conversion services.

Mr. Chairman, I would like to introduce into the record the 1-page document ti-
tled, “Industry position on disposition of DOE’s nuclear fuel inventory.” [DOCU-
MENT] This consolidated industry position statement represents a significant
amount of work and should be used by DOE as a guideline for future sales.

Today’s hearing will focus on the depleted uranium inventories at Portsmouth,
Ohio and Paducah, Kentucky. The sale of depleted uranium represents a great op-
portunity to score a win for the American taxpayer. What was once considered a
costly liability could be worth as much as $7.6 billion. These sales projections, how-
ever, change every day with the volatile price of uranium.

I wish DOE could convert these wastes to riches right away while the price of
uranium is elevated—but it does not seem to be that simple. DOE must first com-
plete cost-benefit studies on different options, complete environmental assessments,
and clarify the legal authorities for each option. There are many challenges; how-
ever, DOE must not interpret these challenges as an opportunity for inaction.

My colleague Ed Whitfield represents the Paducah site, and he has thought more
about these issues than any of us. Ed was interested in depleted uranium back
when it was just a waste—long before it became a valuable commodity. I look for-
ward to hearing his ideas, as well as the testimony of the witnesses today.

I thank the Chairman and I yield back.

Mr. STUPAK. I thank the ranking member. Mr. Doyle for an open-
ing statement please.

OPENING STATEMENT OF HON. MIKE DOYLE, A REPRESENTA-
TIVE IN CONGRESS FROM THE COMMONWEALTH OF PENN-
SYLVANIA

Mr. DoYLE. Thank you, Mr. Chairman. I want to start my re-
marks by thanking you for holding this hearing so that Congress
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can look into this important matter. I don’t believe there are many
here on The Hill who are looking at this issue, so I applaud you
for bringing the subject into the limelight.

Every one of us, those who support nuclear power and those who
are opposed to nuclear power, can agree that one of the concerns
with nuclear power is the disposal of the waste that results from
the power it produces. Clearly this same waste is produced with
the manufacture of nuclear weapons also. The cost of storing and
treating this waste is a major burden on the Department of En-
ergy.

However, as the price of uranium has increased, I believe the de-
partment is facing a golden opportunity. We have the chance to
turn a major liability into a valuable commodity, through which the
department can generate new revenue to help expand their mission
as we move towards energy independence and combating global
warming. And in the long run, we would be taking the first step
towards eliminating one of the biggest concerns regarding nuclear
power.

I applaud the secretary for his statements of March 12, where he
said the department was going to begin to look at setting up a
process through which they would sell off up to one-third of their
depleted uranium tails over the next 13 years. My concern is that
the studies and the bureaucracy of the department may lead to a
long process that will not conclude until a point when the price for
uranium has dropped to a level where the enrichment and sale of
the department’s nuclear waste is no longer economically viable.

Let us be real here. The only reason we are looking at this mat-
ter is because the price for uranium is at near record levels. Like
any other commodity, its price will fluctuate, and it is critical that
the department acts quickly so they can maximize the value of this
depleted uranium. Time is not on our side, and we do not have
time for countless studies or years of rulemaking before the next
administration puts a policy in place.

It is rare that government has a chance to turn a liability into
an asset, and we need to move forward aggressively so that we
don’t miss the opportunity. As we will see here in this hearing,
there are many questions out there regarding issues ranging from
the authority for the sales through where the money generated
from the sales go. I for one believe that this committee is ready to
work on a bipartisan basis to do our part to ensure that the depart-
ment has the legislative authority it needs to move forward expedi-
tiously.

I look forward to hearing from our witnesses, what specific ac-
tions they believe we should take. However, one concern I do have
in particular is where the money from the sale goes. As I under-
stand it, the money generated from these sales will go to general
treasury. Considering that the department is already paying for
the storage of these materials out of their woefully inadequate $25
billion annual budget, it seems to me that the department should
receive all of the funds that are generated from the sale of its
waste.

This walled-off approach will give the department more of the
tools they will need if we are ever going to be able to adequately
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address the dual challenges of energy independence and global
warming.

In conclusion, Mr. Chairman, we are looking at a golden oppor-
tunity to turn a liability into an asset. Our biggest challenge isn’t
partisanship, mass opposition to a sale, or administration
pushback. Our challenge is time and the prospect that prices will
fall over time. We must act quickly, we must act intelligently, and
we must act with focus. Let us not let this opportunity go to waste.
With that, Mr. Chairman, I yield back my time.

Mr. StuPAK. Thank the gentleman. Ms. Blackburn, opening
statement.

Ms. BLACKBURN. Thank you, Mr. Chairman. I am going to waive
my opening statement. Want to welcome those that are here. Those
of us in Tennessee are very concerned about this issue, anxious to
hear what you have to say, and look forward to reserving my time
for questions.

Mr. StuPAK. All right, I think Oakridge, Tennessee is Congress-
man Wamp’s area. Thanks for being here. That concludes the open-
ing statement by members of the subcommittee. I now call our first
panel. They are already up there. So we have the Honorable Den-
nis Spurgeon, Assistant Secretary for Nuclear Energy at the U.S.
Department of Energy; Mr. Robert A. Robinson, Managing Director
for Natural Resources and Environment at the Government Ac-
countability Office. Mr. Robinson is accompanied by Mr. Ryan
Coles, the Assistant Director, and Ms. Susan Sawtelle. Did I say
it right, Sawtelle? The Associate General Counsel of Natural Re-
sources and Environment at GAO.

It is the policy of this subcommittee to take all testimony under
oath. Please be advised that you have the right under the rules of
the House to be advised by counsel during your testimony. Do any
of you wish to be represented by counsel? Seeing nod of heads that
would indicate no.

[Witnesses sworn.]

Mr. STUuPAK. We will start with the opening statements. Five-
minute opening statement. You may submit a longer statement for
the record. Mr. Spurgeon, you want to start with you please, sir.

Mr. SPURGEON. Thank you, sir.

STATEMENT OF DENNIS SPURGEON, ASSISTANT SECRETARY
FOR NUCLEAR ENERGY, U.S. DEPARTMENT OF ENERGY

Mr. SPURGEON. Chairman Stupak, Congressman Shimkus, and
members of the subcommittee, thank you for the opportunity to dis-
cuss the Department of Energy’s inventory of depleted uranium
and its potential sale.

DOE 1s custodian of the Federal Government’s inventory of ura-
nium considered excess to national security needs, which is equiva-
lent to about 59,000 metric tons of natural uranium contained in
a variety of forms, most of which are not readily usable. This in-
ventory is expensive to manage and to secure. In light of the sig-
nificant increases in market prices for uranium in recent years, the
uranium in this inventory is a valuable commodity, both in terms
of monetary value and the role it could play in achieving vital de-
partment missions and maintaining a healthy domestic infrastruc-
ture.



13

I would like to devote my time today to discussing the origin of
this resource and outlining the precepts that the department uses
to determine how best to manage our excess inventory.

Large-scale uranium enrichment in the United States began as
part of the atomic weapons development during World War II.

Depleted uranium hexafluoride, or DUFs, results from the proc-
ess of making uranium suitable for use as fuel for nuclear power
plants or for defense applications. The use of uranium in these ap-
plications requires increasing the proportion of the fissionable 235U
isotope found in natural uranium through an isotopic separation
process called uranium enrichment.

The byproduct of enrichment is DUFs, sometimes referred to as
tails. DOE maintains approximately 700,000 metric tons of DUFg
in approximately 59,000 cylinders stored at the Paducah and Ports-
mouth sites. Until recently, the entire inventory of DUFs was con-
sidered a financial liability to the department because it required
safe storage and security until converted to uranium oxide and
dispositioned.

On March 12, 2008, Secretary Bodman issued a policy statement
on management of the Department of Energy’s excess uranium in-
ventory. This document establishes a framework by which the De-
partment of Energy will prudently manage and disposition its ex-
cess uranium inventory. Mr. Chairman, I would like to request that
this %olicy statement that the secretary issued be entered into the
record.

Mr. StuPAK. Without objection.

Mr. SPURGEON. Thank you, sir. The department has broad au-
thority under the Atomic Energy Act of 1954 to loan, sell, transfer,
and otherwise utilize its inventories of depleted natural and en-
riched uranium. In exercising this authority, the department must
act consistent with the other relevant statutory provisions such as
the USEC Privatization Act, which imposes limitations on certain
specified actions.

DOE will maintain sufficient uranium inventories at all times to
meet the current and reasonably foreseeable needs of its missions.
The department is working to ensure that these needs are identi-
fied, the needed amounts and forms of uranium are quantified, and
the uranium inventory is appropriately maintained. DOE will only
sell or transfer uranium that is in excess of those needs.

Implementation of our uranium inventory management policy
must ensure transparent and competitive procedures. Transactions
involving non-governmental entities will be undertaken in a trans-
parent manner and in a competitive manner, unless the Secretary
of Energy determines, in writing, that overriding departmental
missions needs dictate otherwise.

All transactions involving excess uranium transfers or sales to
non-U.S. government entities must result in the department’s re-
ceipt of reasonable value for any uranium sold or transferred to
such entities. The department will seek to manage its uranium in-
ventories in a manner that is consistent with and supportive of the
maintenance of a strong domestic nuclear industry.

As a general matter, the introduction into the domestic market
of uranium from DOE inventories in amounts that do not exceed
10 percent of the total annual domestic fuel requirements should
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got have an adverse material impact on the domestic uranium in-
ustry.

The department anticipates that it may introduce into the do-
mestic market in any given year less than that amount or, in some
years, for certain specific purposes, such as the provision of initial
cores for new reactors, more than that amount.

DOE will conduct analyses of the impacts of particular sales or
transfers on the market and the domestic uranium industry prior
to entering into any sales or transfers. DOE has also determined
that it may be feasible to manage its uranium inventories by enter-
ing into arrangements with existing and potential operators of nu-
clear fuel cycle facilities in a manner that supports the mainte-
nance and expansion of the domestic nuclear fuel infrastructure.
Any such arrangement, however, must contain reasonable terms
and conditions and be competitive to the extent practical.

Additionally, DOE will consider using its uranium inventory to
address prolonged severe disruptions in the supply of uranium that
cannot be addressed practically through the marketplace or that
threaten to cause shutdown of commercial nuclear reactors in the
United States.

DOE is considering converting a portion of its uranium inventory
into low-enriched uranium, or LEU. Conversion to LEU would, in
many cases, reduce inventory levels, minimize inventory manage-
ment, surveillance, and maintenance cost, and provide DOE with
increased flexibility for meeting potential future programmatic
needs, and enhance the value of converted uranium.

As of March 31, 2008, the spot price for natural uranium was
$71 per pound. Five years ago, natural uranium was quoted at
$10.10 per pound. As the uranium spot market price increased to
above about $24 per pound, more of the high assay DUFs become
economically attractive to the commercial nuclear industry for pur-
chase or enrichment.

The department has initiated the process of identifying cat-
egories of depleted uranium that have the greatest potential for
market value and/or use by the department and then conducting an
appropriate cost-benefit analysis to determine what circumstances
would justify enriching and/or selling depleted uranium rather
than pursuing current plans to convert it and ultimately dispose of
it.

The department will seek to obtain the best economic value for
the department in light of our identified objectives and needs. Ac-
tions consistent with the policy statement have been and are cur-
rently underway. The National Security Administration is con-
tinuing its efforts to blend down HEU surplus to national security
needs to meet its nonproliferation objectives.

Additionally, DOE is conducting the necessary national environ-
mental policy act analysis on the re-enriching of DUFg in the de-
partment’s inventory. As DOE completes requisite analysis with re-
spect to specific types of DUFg, natural uranium and LEU, we ex-
pect to undertake specific transactions in the near future based on
these determinations. This concludes my prepared statement, Mr.
Chairman. I would be pleased to answer any questions the Com-
mittee may have.

[The prepared statement of Mr. Spurgeon follows:]
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STATEMENT OF
DENNIS R. SPURGEON
ASSISTANT SECRETARY FOR NUCLEAR ENERGY
BEFORE THE
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS
COMMITTEE ON ENERGY AND COMMERCE
U.S. HOUSE OF REPRESENTATIVES

APRIL 3, 2008

Chairman Stupak, Congressman Shimkus, and Members of the Subcommittee, I would like to
thank you for the opportunity to discuss. the Department of Energy’s inventory of depleted

uranium (DU) and its potential sale.

DOE is custodian of the federal government’s inventory of uranium considered excess to
national security needs, which is equivalent to about 60,000 metric tons of uranium (MTU) of
natural uranium (NU) contained in a variety of forms, most of which are not readily usable. This
inventory is expensive to manage and to secure. In light of the significant increases in market
prices for uranium in recent years, the uranium in this inventory is a valuable commodity both in
terms of monetary value and the role it could play in achieving vital Departmental missions and

maintaining a healthy domestic infrastructure.

A portion of this inventory is about 75,000 MTU' of DU, which is equivalent to about 26,000

MTU of NU% I would like to devote my time today to discussing the origin of this resource and

' UF, having an assay equal to or greater than 0.35% but less than 0.711% 2°U.
2 :
° NU equivalent based on 0.20% U tails assay
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outlining the precepts the Department uses to determine how best to manage our excess

inventory.

Large-scale uranium enrichment in the United States began as part of atomic bomb development
during World War IL Uranium enrichment activities were subsequently continued under the U.S.
Atomic Energy Commission and its successor agencies incinding DOE. At that time uranium
enrichment was carried out at three locations: the K-25 Plant (now called the East Tennessee
Technology Park or ETTP) at Oak Ridge, Tennessee, the Paducah Site in Kentucky and the

Portsmouth Site in Ohio.

Depleted Uranium Hexafluoride (DUFg) results from the process of making uranium suitable for
use as fuel for nuclear power plants or for defense applications. The use of uranium in these
applications requires increasing the proportion of the *°U isotope found in natural uranium
through an isotopic separation process called uranium enrichment. Gaseous diffusion is the
enrichment process currently used in the United States. The DUF currently produced as a result
of enrichment typically contains from 0.20 percent to 0.30 percent U and is stored as solid in
large metal cylinders located at the gaseous diffusion facility. Overall, DOE maintains
approximately 700,000 metric tons of DUFsin about 58,000 cylinders stored at the Paducah and

Portsmouth sites.

As the price of uranium has fluctuated through the years, enrichment plant operators have varied

the amount of the useful isotope B3y (the assay) remaining in the waste (called operating tails) to
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meet customer requirements and operating parameters. As a result, DOE’s inventory of depleted

uranium contains varying assays of >°U.

Until recently, the entire inventory of DU was considered a financial liability to the Department
that required its safe storage and security until it is converted to a uranium oxide and disposed.
However, the recent increases in the price of natural uranium relative to its enrichment costs
have changed the economic options for DOE. As the uranium spot market price increased above
$75 per kgU as UES’, the .35% *°U assay DU became economically attractive to the commercial

nuclear industry for purchase and enrichment.

Information published by Ux Weekly, show the spot market price for NU was $73 per pound
Ua0s or $179.74 per kgU as of March 24, 2008. Five years ago, natural uranium was quoted at
$10.10 per pound. While the spot market for commodities are volatile, and these prices are
somewhat below the highest levels recorded a few months ago, this increase in the value of

uranium presents new options for DOE in managing its excess uranium inventory.

The Department has broad authority under the Atomic Energy Act of 1954 (AEA) to loan, sell,
transfer or otherwise utilize its inventories of depleted, natural and enriched uranium. In
exercising this authority, the Department must act consistently with other relevant statutory
provisions, such as § 3112 of the USEC Privatization Act which imposes limitations on certain

specified transactions.

* The spot market price of urantum reached $74.75 per kgU as UF6 in April 2005, ref. Uranium Exchange (Ux) Price Indicator
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DOE intends to maintain sufficient uranium inventories at all times to meet the current and
reasonably foreseeable needs of its missions. The National Nuclear Security Administration, the
Office of Environmental Management, and my Office of Nuclear Energy are working together to
ensure these needs are identified, the needed amounts and forms of uranium quantified, and the
Department’s uranium inventory appropriately maintained. The Department will only sell or

transfer, after proper procedures are followed, uranium that is excess to those needs.

Transactions involving non-U.S. Government entities will only be undertaken in a transparent
and competitive manner, unless the Secretary of Energy determines in writing that overriding
Departmental mission needs dictate otherwise. All transactions involving excess uranium
transfers or sales to non-U.S. Government entities must result in the Department’s receipt of

reasonable value for any uranium sold or transferred to such entities.

As a general matter, DOE has determined that the introduction into the domestic market of
uranium from DOE inventories in amounts that do not exceed ten percent of the total annual
domestic fuel requirements should not have an adverse material impact on the domestic uranium
industry. Consistent with applicable law, DOE will conduct analyses of the impacts of particular
sales or transfers on the market and the domestic uranium industry, prior to entering into

particular sales or transfers.

Additionally, DOE will consider using its uranium inventory to address prolonged severe

disruptions in the supply of uranium that cannot be addressed practically through the
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marketplace and that threaten to cause the shutdown of commercial nuclear reactors in the

United States.

As the market price of NU increases, the value of the relatively high assay DU (having greater
than 0.35% **U) makes it attractive for re-enrichment. The material between 0.30% U and
0.35% U may also become economically attractive for re-enrichment. This material provides
an additional 100,500 MT DU which is equivalent to about 25,075 MTU of NU*. The exact
amounts and the economic attractiveness of the DUFs depend on many variables, including
assumed re-enrichment tails assay, the cost of re-enrichment, the quantity of the material, and the

market price of NU,

Making this DU useable as LEU would require considerable processing, depending on the
uranium’s form, assay level, and degree of contamination. In light of the significant increases in
market prices for uranium over the past three years, however, some of the depleted uranium in
DOE’s inventory, especially that with higher assay levels, has become a potentially valuable
commodity. The Department has initiated the process of identifying categories of depleted
uranium that have the greatest potential market value and/or use to the Department, on the basis
of assay level, degree of contamination and other relevant factors and then conducting
appropriate cost-benefit analyses to determine what circumstances would justify enriching and/or
selling potentially valuable depleted uranium rather than pursuing current plans to store, process
and ultimately dispose of it. If a change in current plans is warranted, DOE will seek to obtain
the best economic value for the taxpayers, in light of the Administration’s identified objectives

and needs.

* Assumes an average DU assay of 0.325% U based on a tails assay of 0.20% U,
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DOE is currently taking actions with respect to the excess uranium inventory. The National
Nuclear Security Administration is continuing its efforts to downblend HEU surplus to national
security needs to meet its nonproliferation objectives. Additionally, DOE is conducting the
necessary National Environmental Policy Act (NEPA) analysis on the re-enriching of DU in the
Department’s inventory. As DOE completes necessary analysis with respect to specific types of
DU, NU, and LEU, we expect to undertake specific transactions on the basis of these

determinations.

This concludes my prepared statement and I would be pleased to answer any questions the

Comumittee may have.
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The Secretary of Energy
Washington, DC 20685

Secretary of Energy’s Policy Statement on
Management of the Department of Energy’s
Excess Uranium Inventory

INTRODUCTION

The Department of Energy has a significant inventory of uranium that is excess
to United States defense needs. This inventory is expensive to manage and to
secure, and consists of uranium in various forms, most of which are not readily
usable. However, in light of the significant increases in market prices for
uranium in recent years, the uranium in this inventory is a valuable commodity
both in terms of monetary value and the role it could play in achieving vital
Departmental missions and maintaining a healthy domestic nuclear
infrastructure. This Policy sets forth the general framework within which the
Department prudently will manage its excess uranium inventory.

MANAGEMENT PRINCIPLES

Legal, The Department has broad authority under the Atomic Energy Act of 1954
(AEA) to loan, sell, transfer or otherwise utilize its inventories of depleted,
natural and enriched uranium. In exercising this authority, the Department must
act consistently with other relevant statutory provisions, such as section 3112 of
the USEC Privatization Act which imposes limitations on certain specified
transactions.

In the absence of otherwise applicable statutory authority, the Department may
not retain any money it receives from the sale of uranium and use that money for
Departmental programs. Instead, money received normally will be deposited into
the miscellaneous receipts account in the United States Treasury. However, the
Department does have authority under the AEA to engage in barter transactions,
where it transfers vranium and receives services or another form of uranium as
compensation. Under this statutory authority, the Department has structured
several arrangements so that some uranium can be used to offset the costs of
certain services that have been provided to the Department such as downblending,
enrichment, decontamination or storage. The Department will consider using this
approach in the future where it determines such an approach is reasonable,
furthers the interests of the Department and results in the receipt of reasonable
value for the material exchanged for services,

Before making any final decision on a particular action, the Department must
comply with applicable requirements of the National Environmental Policy Act of
1969 (NEPA). This may include the preparation of an environmental assessment,
an environmental impact statement, or other analyses, as appropriate.

® Printad on ragyclad paper
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Department of Energy Needs. The Department should maintain sufficient
uranium inventories at all times to meet the current and reasonably foreseeable
needs of Departmental missions. The National Nuclear Security Administration,
the Office of Nuclear Energy, the Office of Environmental Management and other
relevant Departmental offices will work together to ensure these needs are
identified, the needed amounts and forms of uranium quantified, and the
Department’s uraniumn inventory appropriately maintained. The Department will
only sell or transfer uranium that is excess to those needs.

Transparency and Cornpetitive Procedures. Transactions involving non-U.S.

Government entities will be undertaken in a transparent and competitive manner,
unless the Secretary of Energy determines in writing that overriding Departmental
mission needs dictate otherwise. All transactions involving excess uranium
transfers or sales to non-U.S. Government entities must result in the Department’s
receipt of reasonable value for any uranium sold or transferred to such entities.
Reasonable value takes into account market value, as well as other factors such as
the relationship of a particular transaction to overall Departmental objectives and
the extent to which costs to the Department have been or will be incurred or
avoided.

Energy Security, To the extent practicable, the Department will manage its
uranium inventories in a manner that is consistent with and supportive of the
maintenance of a strong domestic nuclear industry. Consistent with this
principle, the Department believes that, as a general matter, the introduction into
the domestic market of uranium from Departmental inventories in amounts that
do not exceed ten percent of the total annual fuel requirements of all licensed
nuclear power plants should not have an adverse material impact on the domestic
uranium industry. The Department anticipates that it may introduce into the
domestic market, in any given year, less than that amount, or, in some years for
certain special purposes such as the provision of initial core loads for new
reactors, more than that amount. Consistent with applicable law, the Department
will conduct analyses of the impacts of particular sales or transfers on the market
and the domestic uranium industry, prior to entering into particular sales or
transfers,

The Department also has determined that, in some cases, it may be feasible to
manage its uranium inventories by entering into arrangements with existing and
potential operators of nuclear fuel cycle facilities in a manner that supports the
maintenance and ¢xpansion of domestic nuclear fuel cycle infrastructure, The
Department believes that it is in the energy security interests of the United States
to maintain and expand this infrastructure. Any such arrangement, however,
must contain reasonable terms and conditions, be competitive to the extent
practicable, and be otherwise consistent with this Policy. Further, and if the
Department determines appropriate on a case by case basis, the Department
would consider using its uranium inventory to address prolonged severe
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disruptions in the supply of uranium that cannot be addressed practically through
the marketplace and that threaten to cause the shutdown of commercial nuclear

reactors in the United States.

CONVERSION OF URANIUM INVENTORY INTO LEU

The Department uranium inventory contains uranium in various forms. These
forms include highly enriched uranium (HEU), low enriched uranium (LEU),
natural uranium and depleted uranium. For many purposes, uranium is not
readily usable unless it has been converted into LEU. In addition, the conversion
of HEU, natural uranium and depleted uranium into LEU would, in many cases,
reduce inventory levels, minimize inventory management, surveillance and
maintenance costs, provide the Department with increased flexibility for meeting
potential future programmatic needs, enhance the value of the converted
vranium, and, if sales occur and the Department was able to retain the proceeds
from those sales, result in the need for fewer appropriated dollars to meet the
Department’s mission needs. Furthermore, the conversion of HEU into LEU
promotes nuclear non-proliferation objectives by reducing the amount of HEU
available.

Accordingly, the Department js considering conversion into LEU of a portion of
its uranium inventory, and retaining that LEU in the Department’s uranium
inventory. The Department will base any decisions to engage in such
transactions on cost-benefit analyses and other relevant factors.

For non-proliferation reasons, the Department already has an active program for
downblending much of its excess HEUJ inte LEU, and has issued a Record of
Decision under NEPA concemning that activity and the use of the LEU in
commercial reactors. Over the coming years, the Department expects to
downblend most of its excess HEU into LEU. The Department will continue the
downblending of HEU to promote non-proliferation objectives and to assure a
supply of LEU to meet various Departmental programmatic needs.

The Department’s current excess uranium inventory also contains a considerable
amount of natural uranium, primarily in the form of uranium hexafluoride. Much
of this uranium meets commercial-grade specifications but cannot be sold until
after March 2009 because of a prior agreement between the United States and
Russia. While this natural uranium already has value in its current form,
conversion into LEU would minimize management costs to the Department
while enhancing the usability and value of the uranium. Accordingly, the
Department is evaluating the desirability of enriching a portion of this natural
uranium into LEU, taking into account costs, market conditions, programmatic
priorities and potential uses. As part of this evaluation, the Department will
initiate work on cost-benefit and environmental analyses that will support a
decision on how to proceed.
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Most of the remaining excess uranium in the Department’s inventory consists of
depleted uranium. Making this depleted uranium useable would require
considerable processing, depending on the uranium’s form, assay level, and
degree of contarnination. In light of the significant increases in market prices for
uranium over the past three years, however, some of this depleted uranium,
especially that with higher assay levels, has become a potentially vatuable
commodity. The Department will identify categories of depleted uranium that
have the greatest potential market value and/or use to the Department, on the basis
of assay level, degree of contarnination and other relevant factors. The
Department then will conduct appropriate cost-benefit analyses to determine what
circumstances would justify enriching and/or selling potentially valuable
depleted uranium rather than pursuing current plans to store, process and
ultimately dispose of it. The Department will seck to obtain the best economic
value for the Department, in light of the Department’s identified objectives and
needs, and will proceed with this effort in the near future,

§W&QL¢D %@MM March 11, 2008

Samuel W. Bodman Date
Secretary of Energy
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Mr. STUPAK. Thank you. It is my understanding, Mr. Robinson,
you will be giving an opening statement. If you would start please.

STATEMENT OF ROBERT A. ROBINSON, MANAGING DIRECTOR
FOR NATURAL RESOURCES AND ENVIRONMENT, GOVERN-
MENT ACCOUNTABILITY OFFICE; ACCOMPANIED BY RYAN
COLES, ASSISTANT DIRECTOR; AND SUSAN SAWTELLE, ASSO-
CIATE GENERAL COUNSEL, NATURAL RESOURCES AND EN-
VIRONMENT, GAO

Mr. ROBINSON. Thank you, Mr. Chairman. Usually when we are
here to testify, we are talking about some serious management
problem of some program, but today, as members have all men-
tioned, we are here to talk about opportunities and taking advan-
tage of opportunities.

A couple weeks ago we were here talking about the IPP program
as kind of an example of the former. And this is, dramatically dif-
ferent situation than that. Here we are talking about an oppor-
tunity to generate billions of dollars in return to taxpayers over
time. Alternatively, the material that we are talking about could
serve as a kind of strategic uranium reserve, providing an alter-
native to and protection against disruptions in the worldwide sup-
ply of uranium, on which the U.S. is heavily dependent.

In the year 2000, when uranium prices were about $21 a kilo-
gram, the depleted uranium in DOE’s inventory had essentially no
commercial value and in fact cost the taxpayers about $4 million
a year just to store and maintain safely. These annual costs are
still being incurred. Now, however, we estimate that the tenfold in-
crease in uranium prices gives the portion of this depleted uranium
with the highest 235U content a net value of about $7.6 billion at
today’s prices.

While it is hard to keep the eye from lighting up at such a figure,
it is important to note that this value is quite sensitive to uranium
prices and is subject to change. As we said in 2000, it was worth-
less. About nine months ago, it would have been worth about $20
billion according to this estimate. So that’s a fairly significant vari-
ation.

If it is decided that the best course of action is to sell the mate-
rial, we found that there are potential buyers. As always, however,
there are complications. Potentially, the material could be sold as
is or re-enriched and then sold. However, with respect to the first
option, we have concluded that under terms of the USEC Privatiza-
tion Act, DOE does not have the authority to sell the tails as is.

Accordingly, to make this option possible and provide legal clar-
ity for all stakeholders involved, we recommend that the Congress
amend the USEC Privatization Act or other legislation to provide
explicit direction about the conditions DOE must follow to sell or
transfer the tails in their current form.

On the other hand, DOE does have current authority to enrich
the tails and then sell the re-enriched product. However, here too
there is an important complication, namely the limited spare en-
richment capacity in the U.S. As we sit here today, USEC is the
only enrichment operation in the U.S., and it appears USEC has
the capacity to only enrich perhaps 14 percent of the most valuable
tails before its planned closure in 2012.
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While USEC and at least two other companies are planning to
build new enrichment capacity using much more efficient enrich-
ment technology, it would be years before this capacity is online.
Navigating the complexities and complications associated with ob-
taining value from the tails in DOE’s stockpile and taking advan-
tage of the opportunities of today’s high uranium prices will require
a well thought-out strategy and a detailed plan. However, while
DOE has been working on such a uranium disposition plan since
2005, it has not advanced past a statement of general principles
enunciated in the Secretary’s March 2008 policy statement.

As we recommended in our report issued Monday, DOE should
put together a comprehensive uranium assessment and disposition
plan that, at a minimum, lays out the policy priorities for the ura-
nium in its inventory, preferred sales, re-enrichment and storage
options for each type of uranium in the inventory, the department’s
legal authority to implement the options, and analysis of the im-
pact of the options on the domestic uranium industry and details
on how implementation of these options should change in the event
uranium market conditions change. Such a detailed plan is needed
to maximize the chances that taxpayer and national interests in
the suddenly valuable depleted uranium stockpile are maximized.

Because uranium prices are volatile, this plan should be pre-
pared as soon as possible. Based on our most recent conversations
with DOE staff, DOE may have a slightly different take on both
its authority and the need for the specific strategy we are calling
for. So we look forward to discussing these issues further today.
Thank you very much.

[The prepared statement of Mr. Robinson follows:]
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NUCLEAR MATERIAL

Several Potential Options for Dealing with DOE’s
Depleted Uranium Tails Could Benefit the
Government

What GAO Found

DOFE’s potentiat options for its tails include selling the tails “as is,” re-
enriching the tails, or storing them indefinitely. DOE's current legal authority
to seil its depleted uranium inventory “as is” is doubtful, but DOE generally
has authority to carry out the other options. The department has not finished
a comprehensive assessment of these options and is still evaluating the details
of how such options might be implemented.

*  DOE’s authority to sell the tails in their current unprocessed form is
doubtful. Because of specific statutory language in 1996 legislation
governing DOE's disposition of its uranium, we believe that DOE's
authority to sell the tails in unprocessed form is doubtful and that, under
rules of statutory construction, DOE likely lacks such authority.
However, if Congress were to provide the department with the needed
authority, firms such as nuclear power utilities and enrichment companies
may be interested in purchasing these tails and re-enriching them as a
source of nuclear fuel.

¢ DOE could contract to re-enrich the tails. Although DOE would have to
pay for re-enrichment, it might obtain more value from selling the re-
enriched uranium instead of the tails if its re-enrichment costs were less
than the discount it wouid have to offer to sell the tails as is.

* DOE could store the tails indefinitely. While this option conforms to an
existing DOE plan to convert tails into a more stable form for long term
storage, storing the tails indefinitely could prevent DOE from obtaining
the potentialiy large revenue resulting from sales at currently high
uranium prices.

The potential value of DOE’s depleted uranium tails is currently substantial,
but changing market conditions could greatly affect the tails' value over time,
Based on February 2008 uranium prices and enrichment costs and assuming
sufficient re-enrichment capacity is available, GAQO estimates the value of
DOE’s tails at $7.6 billion. However, this estimate is very sensitive to changing
uranium prices, which recently have been extremely volatile, as well as to the
availability of enrichment capacity.

Uranium Cylinder Storage Yard at DOE’s Paducah Uranium Enrichment Plant

United States ity Office
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Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to discuss our work on the Department of
Energy’s (DOE) inventory of depleted uranium as you consider options for
using this inventory in ways that could benefit the U.S. government. As
you know, since the 1940s the government has been processing natural
uranium into enriched uranium. This increases the concentration of the
isotope uranium-235 necessary to make the material useful in nuclear
weapons or reactors. The generation of enriched uranium over many
decades has resulted in approximately 700,000 metric tons of leftover
depleted uranium, also known as “tails,” that have varying residual
concentrations of uranium-235 remaining. DOE stores these tails at its
uranium enrichment plants in Portsmouth, Ohio, and Paducah, Kentucky.
DOE is faced with assessing its options to best manage this large
accumulation of tails. Although the tails have historically been considered
a waste product and an environmental liability, an about tenfold increase
in uranium prices in recent years may give DOE options to use that portion
of the tails with the higher residual concentrations of uranium-235 in ways
that could provide revenue to the government.

My testimony today, which is based on our March 31, 2008, report to the
House Cornmittee on Energy and Commerce and the Senate Commitiee on
Energy and Natural Resources,' discusses (1) DOE's potential options for
beneficially reusing or indefinitely storing its tails and (2) the potential
value of DOE’s tails and factors that affect the value.

To address these objectives, we reviewed a draft uranium sales strategy
that DOE has been developing since 2005, as well as a March 2008 DOE
policy statement outlining how the department intends to manage its
inventory of uranium—including depleted, natural, and enriched uranium.
As part of our evaluation of DOE’s potential options, we reviewed relevant
statutes and regulations, court decisions, and other legal documents. We
also requested DOE’s position on its legal authority to implement options
for its tails, but DOE declired to provide its position. Appendix I contains
our analysis of DOE's legal authority to sell or transfer the tails in their
current form, as well as to re-enrich and sell the tails and to store the tails
indefinitely. In addition to this legal analysis, we interviewed officials from

'GAQ, Nuclear Material: DOE Has Several Potential Options for Dealing with Depleted
Uranium Tails, Each of Which Could Benefit the Govermment, GAQ-08-306R (Washington,
D.C.: Mar. 31, 2008).
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DOE’s Office of Nuclear Energy, which is developing the strategy, and
DOE’s Office of Environmental Management, which is in charge of the day-
to-day management of DOE’s uranium inventories stored at Paducah and
Portsmouth. We also visited DOE’s Portsmouth and Paducah Project
Office in Lexington, Kentucky, to discuss depleted uranium management
issues with DOE officials. In addition, we interviewed officials from 10
U.S. nuclear power utilities, enrichment services companies such as
USEC, and others in the nuclear industry regarding their commercial
interests in the tails. To estimate the potential value of DOE’s tails, we
developed a model using standard formulas for the amounts of enriched
uranium and tails produced from given quantities of uranium and
enrichment services. We obtained data from DOE on the quantities and
uranium-235 concentrations of tails in the departiment’s inventory. The
model also used uranium price data obtained from nuclear industry trade
publications. These data are commonly used in the nuclear industry as
standard measures of the market price for uranium; we determined that
the data were sufficiently reliable for our purposes.

We conducted our work from July 2007 to March 2008 in accordance with
generally accepted government auditing standards. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate
evidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our
audit objectives.

In summary, we found the following:

DOE’s potential options for its tails include selling the tails “as is,” re-
enriching the tails, or storing them indefinitely. However, DOE’s current
iegal authority to sell its depleted uranium inventory in its current
unprocessed form is doubtful, and under rules of statutory construction,
DOE likely lacks such authority. We found that DOE generally has
authority to carry out the re-enrichment and storage options. The
department has not finished a comprehensive assessment of these options
and is still evaluating the details of how such options might be
implemented.

« DOE's authority to sell the tails in their current unprocessed form is
doubiful. Because of specific statutory language in 1996 legislation
governing DOE's disposition of its uranjum, we believe that DOE's
authority to sell the unprocessed tails is doubtful. DOE may only sell or
transfer uranium in a manner consistent with the provisions of the statute.
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.

While the statute authorizes and regulates DOE's sale or transfer of a
number of types of uranium, it does not specify conditions for the sale or
transfer of depleted uranijum tails. Therefore, under rules of statutory
construction, DOE likely lacks such authority. However, if Congress were
to provide the department with the needed authority, firms such as
nuclear power utilities and enrichment companies may be interested in
purchasing these tails and re-enriching them as a source of nuclear fuel.
Industry officials told us that buyers would discount, perhaps steeply,
their offered prices to make buying tails attractive compared with
purchasing natural uranium on the open market. That is, DOE might get a
discounted price for the tails to compensate buyers for additional risks,
such as rising enrichment costs or buyers’ inability to obtain sufficient
enrichment services.

DOE could contract to re-enrich the tails. Although DOE’s authority to
sell the unprocessed tails is doubtful, no such general legal impediment
exists for the department to itself contract to re-enrich the tails and sell
the resulting uranium. Although DOE would have to pay for re-enrichment,
it could be better off selling the re-enriched uranium instead of the
unprocessed tails if its re-enrichment costs were less than the discount it
would have to offer to compensate a buyer for the risks associated with
arranging for re-enrichment.

DOE could store the tails indefinitely. DOE also has the general legal
option to store the tails indefinitely. While this option conforms to an
existing DOE plan to convert tails into a more stable form for long-term
storage, storing the tails indefinitely could prevent DOE from obtaining the
potentially large revenue resulting from sales at currently high uranium
prices. It would also continue to incur associated storage and maintenance
costs that currently amount to about $4 million per year. Moreover, after
converting the tails to a more stable form, DOE would incur higher costs
to re-enrich the tails if it decided later to pursue such an approach. This is
because DOE would have to chemically reconvert the tails to the uranium
compound required for re-enrichment.

DOE has not completed a comprehensive assessment to decide among its
sales, re-enrichment, or storage options. The department has been
developing a uranium management plan since 2005 and issued a March
2008 policy statement that established a general framework for how DOE
plans to manage its uranium inventories. However, the policy statement is
not a comprehensive assessment of the options for DOE's tails. For
example, the policy statement does not discuss whether it would be more
advantageous to sell the higher-concentration tails as is (if authorized) or
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to re-enrich them, and it does not contain details on when any potential
sales or re-enrichment may ocecur.

The potential value of DOE's depleted uranium tails is currently
substantial, but changing market conditions could greatly affect the tails’
value over time, Based on February 2008 uranium prices and enrichment
costs and assuming sufficient re-enrichment capacity was available, we
estimate DOE’s tails to have a net value of $7.6 billion. This estimate is
very sensitive to changing uranium prices, which recently have been
extremely volatile, as well as to the availability of enrichment capacity.
For example, using the lowest and highest uranium prices over the past 8
years, our model shows the value of DOE tails could range from almost
nothing to more than $20 billion. In addition, excess re-enrichment
capacity currently is very imited, and the amount of available re-
enrichment capacity for tails over the next decade is uncertain.
Accordingly, the actual amount of revenue that DOE could obtain from the
tails could be much higher or lower than our $7.6 billion estimate,
depending upon uranium prices at the time the material is marketed and
the department’s ability to obtain sufficient enrichment services, as well as
the price of those services.

We recommended that Congress consider clarifying DOE’s statutory
authority to manage depleted uranium, including explicit direction about
whether and how DOE may sell the tails in their current form. Depending
on the terms of such legislation, this could reap significant benefits for the
government because of the potentially large amount of revenue that could
be obtained. In any event, enacting explicit provisions regarding DOE's
disposition of depleted uranium would provide stakeholders with
welcome legal clarity and could help avoid litigation that would interrupt
DOE'’s efforts to obtain maximurm value for its tails. We also recommended
that DOE complete a comprehensive uranium management assessment as
soon as possible to best take advantage of recent increases in uranium
prices.

In its review of our report, DOE did not comment either on our finding
that DOE's legal authority to sell or transfer depleted uranium inits
current form is doubtful or on our recommendation that Congress
consider clarifying DOE's statutory authority to manage depleted uranium.
Although DOE officials did not agree or disagree with our
recormmendation that the department coraplete a comprehensive uranium
management assessment as soon as possible, they did request that we
clarify the recomumendation to more explicitly outline what the assessment
should contain. We agreed and modified the report accordingly.

Page 4 GAO-08-613T



33

Background

Since the 1940s, one mission of DOE and its predecessor agencies has
been processing uranium as a source of nuclear material for defense and
commercial purposes. A key step in this process is the enrichment of
natural uranium, which increases its concentration of uranium-235, the
isotope of uranium that undergoes fission to release enormous amounts of
energy. Before it can be enriched, natural uranium must be chemically
converted into uranium hexafluoride. The enrichment process results in
two principal products: (1) enriched uranium hexafluoride, which can be
further processed for specific uses, such as nuclear weapons or fuel for
nuclear power plants; and (2) leftover “tails” of uranium hexafluoride.
These tails are also known as depleted uranium because the material is
depleted in uranium-235 compared with natural uranium.?

Since 1993, uranium enrichment activities at DOE-owned uranium
enrichment plants have been performed by USEC, formerly a wholly
owned government corporation that was privatized in 1998, However,
DOE still maintains over 700,000 metric tons of depleted uranium tails in
about 63,000 metal cylinders in storage yards at its Paducah, Kentucky,
and Portsmouth, Ohio, enrichment plants. It must safely maintain these
cylinders because the tails are dangerous to human health and the
environment. Uranium hexafluoride is radioactive and forms extremely
corrosive and potentially lethal compounds if it contacts water, In
addition, DOE also maintains large inventories of natural and enriched
uranium that are also surplus to the department’s needs.

Tails have historically been considered a waste product because
considerable enrichment processing is required to further extract the
remaining useful quantities of uranium-235. In the past, low uranium
prices meant that these enrichment services would cost more than the
relatively small amount of uranium-235 extracted would be worth.
However, an approximately tenfold increase in uranium prices—from
approximately $21 per kilogram of uranium in the form of uranium

*Uranium is categorized by concentration of fum-235, exp dasayp entag
“assay.” Natural uranium has an assay of about 0.7 percent uranium-235. For useina
nuclear reactor or weapon, natural uranium must be enriched to increase its assay to a
level required for its ulti use. For example, low enriched uranium (LEU), which is used
in commercial nuclear power reactors, typically has an assay of between 3 and b percent
uranturm-235. Highly enriched uraniwm (HEU), which is used in nuclear weapons, has an
assay of greater than 20 percent uranium-235 and can have an assay of greater than 80
percent. The depleted uranium tails also have varying assays below the 0.7 percent assay of
natural uranium. The assay of DOE's tails range from less than 0.15 to about 0.66 percent
uranium-235.
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hexafluoride in November 2000 to about $200 per kilogram in February
2008-—has potentially made it profitable to re-enrich some tails to further
extract uranium-235. Even with the current higher uranium prices,
however, only DOE’s tails with higher concentrations of uranium-235 (at
least 0.3 percent) could be profitably re-enriched, according to industry
officials. About one-third of DOE’s tails contain uranium-235
concentrations at that level or higher.

DOE Has Options for
the Tails but Has Not
Finished a
Comprehensive
Assessment of Them

DOE’s potential options for its tails include selling the tails “as is,” re-
enriching them, or storing them indefinitely. However, DOE’s legal
authority to sell the tails in their current form is doubtful. Although we
found that DOE generally has authority to carry out the re-enrichment and
storage options, the department has not finished a comprehensive
assessment of these options, and it is still evaluating the details of how
such options might be iraplemented.

DOE’s Legal Authority to
Sell the Tails in Their
Current Form Is Doubtful

While selling the tails in their current unprocessed form is a potential
option, we believe that DOE's authority to conduct such sales is doubtful
because of specific statutory language in 1996 legislation governing DOE’s
disposition of its uranium. Appendix I contains our analysis of DOE's
authority to sell or transfer its depleted uranium in its current form, as
well as to re-enrich and sell the tails, and to store the tails indefinitely. As
our analysis explains, in 1996, Congress enacted section 3112 of the USEC
Privatization Act,® which limits DOE’s general authority, under the Atomic
Energy Act’ or otherwise, to sell or transfer uranium, In particular, section
3112 explicitly bars DOE from selling or transferring “any uraniuvm”—
including but not specifically limited to certain forms of natural and
enriched uranium—"except as consistent with this section.” Section 3112
then specifies conditions for DOE’s sale or transfer of natural and
enriched uranium of various types, including conditions in section 3112(d)
for sale of natural and low-enriched uranium from DOE’s inventory. To
ensure the domestic uranium market is not flooded with large amounts of
government material, in section 3112(d), Congress required DOE to
determine that any such inventory sales will not have a material adverse
irapact on the domestic uranium industry. Congress also required in

*USEC Privatization Act, Pub. L. No. 104-134, § 3112, 110 Stat. 1321-344, 42 US.C.
§ 2297h-10.

‘Atomic Energy Act of 1054, as amended, 42 U.S.C. §§ 2011 et seq.
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section 3112(d) that DOE determine it will receive adequate payment—at
least “fair market value”—if it sells this uranium and that DOE obtain a
determination from the President that such materials are not necessary for
national security.

Nowhere, however, does section 3112(d) or any other provision of section
3112 explicitly provide conditions for DOE to transfer or sell depleted
uranium. Because section 3112(2) states that DOE may not “transfer or sell
any uranium . . . except as consistent with this section,” and because no
other part of section 3112 sets out the conditions for DOE to transfer or
sell depleted uranium, we believe that under rules of statutory
construction, DOE likely lacks authority to sell the tails. While courts have
not addressed this question before and thus the outcore is not free from
doubt, this interpretation applies the plain language of the statute. It also
respects the policy considerations and choices Congress made in 1996
when presented with the disposition of DOE's valuable wraniumin a
crowded and price-sensitive market. Finally, this reading of DOE’s
authority is consistent with how courts address changes in circumstances
after a law is passed: Statutes written in comprehensive terms apply to
unanticipated circumstances if the new circurastances reasonably fall
within the scope of the plain language. Thus, under the current terms of
section 3112, DOE’s sale of its tails would be covered by the statute's
general prohibition on sale of uranium, even if tails were not part of the
universe Congress explicitly had in mind when it enacted the statute in
1806.

Should Congress grant DOE the needed legal authority by amending the
USEC Privatization Act or through other legislation, firms such as nuclear
power utilities and enrichment companies would be interested in
purchasing at least that portion of the tails with higher concentrations of
extractable uranium-235 as a valuable source for nuclear fuel. Officials
from 8 of 10 U.S. nuclear utilities indicated tentative interest in such a
purchase. Individual utilities were often interested in limited quantities of
DOE’s tails because they were concerned about depending upon a single
source to fulfill all of their requirements, Multiple utilities acting together
as a consortium could mitigate these concerns and purchase larger
quantities of tails. Some enrichment firms also told us of some interest in
purchasing portions of the inventory, but their anticipated excess
enrichment capacity to process the tails into a marketable form affected
both the quantity of tails they would purchase and the timing of any
purchase.
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Potential buyers suggested various commercial arrangements, including
purchasing the tails through a competitive sale, such as an auction, or
through negotiations with DOE. However, industry officials told us that
buyers would discount, perhaps steeply, their offered prices to make
buying tails attractive compared with purchasing natural uranium on the
open market. That is, DOE might get a discounted price for the tails to
compensate buyers for additional risks, such as rising enrichment costs or
buyers’ inability to obtain sufficient enrichment services. In addition,
potential buyers noted that any purchase would depend upon confirming
certain information, such as that the tails were free of contaminants that
could cause nuclear fuel production problems and that the cylinders
containing the tails—some of which are 50 years old and may not meet
transportation standards—could be safely shipped.

DOE Could Re-enrich Its
Tails

Although DOE’s legal authority to sell the tails in their current form is
doubtful, DOE has the general legal option, as discussed in appendix I, of
re-enriching the tails and then selling the resulting natural or enriched
uranium. DOE would have to contract for enrichment services
commercially because the department no longer operates enrichment
facilities itself. Furthermore, DOE would have to find a company with
excess enrichment capacity beyond its current operations, which may be
particularly difficult if large amounts of enrichment processing were
required. Within the United States today, for example, the only operating
enrichment facility is DOE’s USEC-run Paducah, Kentucky, plant, and
almost all of its enrichment capacity is already being used through 2012,
when the facility may stop operating. USEC and at least two other
companies are also constructing or planning to construct new enrichment
facilities in the United States that potentially could be used to re-enrich
DOE's tails.

Although DOE would have to pay for re-enrichment, it might obtain more
value from selling the re-enriched uranium instead of the tails if its re-
enrichment costs were less than the discount it would have to offer to sell
the tails as is, Enrichment firms with whom we spoke told us they would
be interested in re-enriching the tails for a fee. The quantity of tails they
would re-enrich annually would depend on the available excess
enrichment capacity at their facilities.

Additionally, as noted above, prior to selling any natural or enriched
uranium that results from re-enriching tails, DOE would be required under
section 3112(d) of the USEC Privatization Act to determine that sale of the
material would not have a material adverse impact on the domestic
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uranium industry and that the price paid to DOE would provide at least
fair market value. Section 3112(d) also would require DOE to obtain the
President’s determination that the material is not needed for national
security.

DOE Could Store the Tails

DOE also has the general legal option, as discussed in appendix I, to store
the tails indefinitely. In the late 1990s, when relatively low uranium prices
meant that tails were viewed as waste, DOE developed a plan for the safe,
long-term storage of the material. DOE is constructing two new facilities
to chemically convert its tails into a more stable and safer uranium
compound that is suitable for long-term storage. DOE estimates that after
the conversion facilities begin operating in 2009, it will take approximately
25 years to convert its existing tails inventory.

Storing the tails indefinitely could prevent DOE from taking advantage of
the large increase in uranium prices to obtain potentially large amounts of
revenue from materjal that was once viewed as waste. DOE would also
continue to incur costs associated with storing and maintaining the
cylinders containing the tails. These costs amount to about $4 million
annually. Sale (if authorized) or re-enrichment of some of DOE’s tails
could also reduce the amount of tails that would need to be converted and,
thereby, save DOE some conversion costs.

Moreover, once the tails were converted into a more stable form of
uranium oxide, DOE's costs to re-enrich the tails would be higher if it later
decided to pursue this approach. This is because of the cost of converting
the uranium oxide back to uranium hexafluoride, a step that would be
required for re-enrichment. However, according to DOE officials, after the
conversion plants begin to operate, the plants will first convert the lower
concentration tails because they most likely will not be economically
worthwhile to re-enxich. This would give DOE additional time to sell or re-
enrich the more valuable higher-concentration tails.

DOE Has Not Completed a
Comprehensive
Assessment of Options for
Its Tails

DOE has been developing a plan since 2005 to sell excess uranium from
across its inventories of depleted, natural, and enriched uranium to
generate revenues for the U.S. Treasury. In March 2008, DOE issued a
policy statement that established a general framework for how DOE plans
to manage its uranium inventories. One feature of this policy statement is
the establishment of an annual cap on total uranium sales from all of
DOE’s inventories, The cap is designed to minimize a material adverse
impact on domestic uranium producing companies that could result from
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DOE depressing uranium prices by selling large amounts of uranium.
Thus, under this policy, the maximurn amount of tails that DOE would seil
annually will depend on the amount of planned sales from its other
uranium inventories. In addition, because most uraniurm to be used as fuel
for U.S. nuclear power plants comes from foreign sources, DOE may also
choose to retain, rather than sell, some of its uranium as a reserve
stockpile to be used in case of a significant disruption in world supplies.

However, the March 2008 policy statement is not a comprehensive
assessment of the sales, re-enrichment, or storage options for DOE’s tails.
The policy statement lacks specific information on the types and quantities
of uranium that the department has in its inventory. Furthermore, the
policy statement does not discuss whether it would be more advantageous
to sell the higher-concentration tails as is (if authorized) or to re-enrich
them, It also does not contain details on when any sales or re-enrichment
may occur or DOE's legal authority to carry out those options under
section 3112 of the USEC Privatization Act. It also lacks information on
the uranium market conditions that would influence any DOE decision to
potentially sell or re-enrich tails. Further, it does not analyze the impact of
such a decision on the domestic uranium industry, and it does not provide
guidance on how a decision should be altered in the event that market
conditions change. Although the policy statement states that DOE will
identify categories of tails that have the greatest potential market value
and that the department will conduct cost-benefit analyses to determine
what circumstances would justify re-enriching and/or selling potentially
valuable tails, it does not have specific milestones for doing so. Instead,
the policy statement states that this effort will occur “in the near future.”

DOE’s Depleted
Uranium Inventory Is
Potentially Worth
Billions of Dollars,
but Many Factors
Could Greatly Change
Its Value

At current uranium prices, we estimate DOE's tails to have a net value of
$7.6 billion; however, we would like to emphasize that this estimate is very
sensitive to changing uranium prices, which recently have been extremely
volatile, as well as to the availability of enrichment capacity. This estimate
assumes the February 2008 published uranium price of $200 per kilogram
of natural uranium in the form of uranium hexafluoride and $145 per
separative work unit—the standard measure of uranium enrichment
services. Our model also assumes the capacity to re-enrich the higher-
concentration tails and subtracts the costs of the needed enrichment
services. It also takes into account the cost savings DOE would realize
from reductions in the amount of tails that needed conversion to a more
stable form for storage, as well as the costs to convert any residual tails.
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As noted above, this estimate is very sensitive to price variations for
uranium as well as to the availability of enrichment services. Uranium
prices are very volatile, and a sharp rise or fall in prices could greatly
affect the value of the tails. For example, since 2000, uranium prices have
varied from a low of about $21 per kilogram in November 2000 to a high of
about $360 per kilogram in mid-2007, before falling to their recent level of
about $200 per kilogram. Substituting the high and low end of historical
uraniuim prices over the past 8 years for current prices results in a range of
values for the tails from being nearly worthless, assuming $21 per kilogram
of uranium, to over $20 billion, assuming $360 per kilogram of uranium.
There is no consensus among industry players whether uranium prices
will fall or rise in the future or on the magnitude of any future price
changes. Furthermore, the introduction of additional uranium onto the
market by the sale of large quantities of DOE depleted, natural, or
enriched uranium—assuming DOE obtains authority to sell depleted
uranium—could also lead to lower uranium prices. Therefore, according
to DOE officials, DOE’s uranium sales strategy, when completed, will
likely call for limits on the quantity of uranium the department would sell
annually to help achieve DOE’s goal of minimizing the negative effects on
domestic uranium producers. However, this would lengthen the time
necessary to market DOE's uranium, increasing the time the department is
exposed to uranium price volatility. These factors all result in great
uncertainty of the valuation of DOE’s tails.

In addition, the enrichment capacity available for re-enriching tails may be
limited, and the costs of these enrichment services are uncertain. For
example, USEC currently only has a small amount of excess enrichment
capacity at its Paducah plant. If it used the spare capacity, USEC would
only be able to re-enrich about 14 percent of DOE’s most economically
attractive tails between now and the possible closing of the plant in 2012,
Although USEC officials told us the company was willing to explore
options to extend the Paducah plant’s operations beyond 2012 and
dedicate Paducah’s capacity solely to re-enriching DOE'’s tails after this
point, negotiations between the company and DOE would be needed to
determine the enrichment costs that would be paid by DOE. The Paducah
plant uses a technology developed in the 1940s that results in relatively
high production costs. Even if the Paducah plant were to be dedicated
entirely to re-enriching DOE tails after 2012, over a decade would be
required to complete the work because of limitations on the annual
volume of tails that can be physically processed by the plant. This lengthy
period of time would expose DOE to risks of uranium price fluctuations
and increasing maintenance costs.
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USEC and other companies are constructing or planning to construct
enrichment plants in the United States that utilize newer, lower-cost
technology. However, these facilities are not expected to be completed
until various times over the next decade. It is unclear exactly when these
facilities will be fully operating, the extent to which they will have excess
enrichment capacity to re-enrich DOE’s tails, and what enrichment costs
DOE could expect to pay. For example, the size of the fee DOE may have
to pay an enrichment company to re-enrich its tails would be subject to
negotiation between DOE and the company.

Conclusions

Recent dramatic increases in uranium prices present the U.S, government
with an opportunity to gain some benefit from material that was once
considered a liability. Under current law, however, one potential avenue
for dealing with DOE’s depleted uranium tails—sale of the material in its
current form——is likely closed to the department. Obtaining legal authority
from Congress to sell depleted uranium under USEC Privatization Act
section 3112 or other legislation would provide the department with an
additional option in determining the best course of action to obtain the
maximum financial benefit from its tails. We therefore recommended that
Congress consider clarifying DOE’s statutory authority to manage depleted
uranium, under the USEC Privatization Act or other legislation, including
explicit direction about whether and how DOE may sell or transfer the
tails. Depending on the terms of such legislation, this could reap
significant benefits for the government because of the potentially large
amount of revenue that could be obtained. In any event, enacting explicit
provisions regarding DOE'’s disposition of depleted uraniom would
provide stakeholders with welcome legal clarity and help avoid litigation
that could interrupt DOE's efforts to obtain maximum value for the tails.

Unfortunately, DOE has not completed a comprehensive assessment of its
options with sufficient speed to take advantage of current market
conditions. Despite working since 2005 to develop a plan for its uranium
inventories, DOE's March 2008 policy statement on the management of its
excess uranium inventories lacks detailed information on the types and
arcounts of uranium that the department plans to potentially sell, further
enrich, or store. Although pledging to conduct appropriate cost-benefit
analyses as well as analyses on the impact of any proposal on the domestic
uranium industry, the policy statement lacks specific milestones for doing
s0. Because of the potentially significant amounts of revenue that could be
obtained from DOE's uranium inventories and the extreme volatility of the
uranium market, we recommended that the department complete, as soon
as possible, a comprehensive uranium management assessment that
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details DOE’s options, its authority to implement these options, and the
impact of these options on the domestic uranium industry. Without such
an assessment that contains detailed information on each of its options,
DOE will be unable to quickly react to rapidly changing market conditions
to achieve the greatest possible value from its uranium inventories.

Mr. Chairman, this completes my prepared statement. I would be happy to
respond to any questions that you or other Members of the Subcommittee
may have at this time.

If you have any questions or need additional information, please contact
GAO Contact and Robert A. Robinson at (202) 512-3841 or robinsonr@gao.gov. Major
Staff contributors to this statement were Ryan T. Coles (Assistant Director),
Acknowledgments Ellen Chu, Terry Hanford, Karen Keegan, Omari Norman, Susan Sawtelle,
and Franklyn Yao.
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Appendix I: GAO’s Legal Analysis of DOE’s
Current Authority to Manage Depleted

Uranium

Introduction and
Summary of
Conclusions

As part of the Government Accountability Office’s review of the
Department of Energy’s (DOE) potential options for managing its
inventory of excess depleted uranium (also known as “tails™), we
examined DOE's legal authority to implement three basic options: (1) re-
enriching the tails and then selling or transferring them, (2) storing the un-
enriched tails indefinitely, and (3) selling or transferring the inventory of
tails “as is.”

We conclude that DOE has general authority under the Atomic Energy Act
to carry out the first and second options—to re-enrich and then sell or
transfer the tails, as well as to store them indefinitely. However, we
believe that because of constraints on DOE’s Atomic Energy Act authority
in the USEC Privatization Act, the department’s authority to carry out the
third option-—to sell or transfer the tails in their current form—is doubtful.
We believe that under rules of statutory construction, DOE likely lacks
such authority under current law.

Because this is an issue of first impression, and because the question
could significantly affect the public interest and DOE's development of a
comprehensive strategy for its excess-uranium inventory, we recommend
that Congress consider enacting legislation clarifying the conditions (if
any) under which DOE may sell or transfer its depleted uranium.
Depending on the terms of such legislation, this could reap benefits for the
government because of the potentially significant revenue that could be
obtained. In any event, such clarification would provide stakeholders with
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welcome legal clarity, potentially enhance the attractiveness to interested
purchasers, and help avoid litigation that could interrupt DOE'’s efforts to
obtain maximum value for the public.!

Analysis?

A. DOE authority te re-enrich and sell or transfer the tails

DOE has general authority under the Atomic Energy Act of 1954, as
amended, 42 U.S.C. § 2011 et seq. (AEA), to re-enrich its depleted uranium
inventory to natural or low-enriched levels and then to sell or transfer the
re-enriched product. First, AEA section 41, 42 U.8.C. § 2061, authorizes
DOE to re-enrich depleted uranium to low-enriched levels, and AEA

‘We also examined whether DOE is authorized to sell or transfer its depleted uranium tails
under section 314 of the 2006 Energy and Water Development Appropriations Act, Pub, L.
No. 109-103, 119 Stat. 2247, 2281 (Nov. 19, 2005), a position advanced to us by USEC. That
provision states in part: “SALES OF URANIUM.—(a} IN GENERAL —Notwithstanding any
other provision of Federal law, including section 3112 of the USEC Privatization Act . . .
and section 3302 of title 31, United States Code, [DOE] is authorized to barter, transfer or
sell uranium (including natural uranium concentrates, natural uranium hexafluoride, or in
any form or assay) and to use any proceeds, without fiscal year limitation, to remediate
uranium inventories held by [DOE}L”

Without expressing a view on whether these terms might otherwise authorize DOE'’s sale of
its uranium inventories, we conclude that this provision is not permanent legislation and
thus not a continuing source of authority, as USEC has suggested. DOE officials told us
they agree with this conclusion. Generally, provisions of an annual appropriations act are
considered temporary unless Congress indicates otherwise. B-309704, Aug. 28, 2007. The
question is whether section 314 contains words of futurity indicating that Congress
intended the provision to be permanent. It does not. The language “notwithstanding any
other provision of law” refers to other provisions of law in effect during the fiscal year
covered by the appropriations act. The language “without fiscal year limitation™ authorizes
DOE to obligate without fiscal year limitation any proceeds from uranium sold during the
period section 314 was in effect. Because section 314 contained no words of futurity, it is
no longer in effect. Thus, whatever the scope of authority in seetion 314, it does not.
authorize future DOE sales or transfers.

*GAO's practice when rendering legal opinions regarding agency-related matters is to
solicit the agency’s position on the subject matter of the request. GAO, Procedures and
Practices for Legal Decisions and Opinions, GAO-06-1064SP (Washington, D.C.: Sept. 5,
2006), available at htup://www.gao.gov/legal/cgdecisions-faq.htmi (fast visited March 20,
2008). We requested DOE's position on its authority to manage depleted uranium under the
Atomic Energy Act and the USEC Privatization Act, as well as any related documents.
Letters from Susan D. Sawtelle, GAO Managing Associate General Counsel, to David R. Hill,
DOE General Counsel, December 10, 2007, and to Eric J. Fygi, DOE Deputy General
Counsel, January 11, 2008. DOE declined 1o provide its position on these issues. Letter
from Eric J. Fygi to Susan D. Sawtelle, December 21, 2007. The department subsequently
provided certain documents, Letter from Eric J. Fygi to Susan D, Sawtelle, January 25,
2008, but later told us these did not necessarily reflect the department’s legal position.

Page 18 GAO-08-613T
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sections 63 and 66, 42 U.S.C. §§ 2093, 2096—which authorize DOE’s
acquisition and distribution of source material-—implicitly authorize DOE
to re-enrich depleted uranium to natural levels. Second, AEA sections 53,
63, and 181m, 42 U.S.C. §§ 2073, 2093, 2201(m), authorize DOE to transfer
this re-enriched uranium, subject to certain conditions, to appropriately
licensed entities such as nuclear power reactor operators.

This general AEA authority is limited by any applicable restrictions in the
USEC Privatization Act, enacted in 1996. Section 3112(a) of the act, 42
U.S.C. §§ 2297h-10(a), prohibits DOE from transferring or selling “any
uranium (including natural uranium concentrates, natural uraniura
hexafluoride, or enriched uranium in any form). . . except as consistent
with this section.” The remaining provisions of section 3112 then specify
the conditions under which DOE may sell or transfer various types of
natural and enriched uranium. Thus, DOE is authorized to sell or transfer
re-enriched depleted uranium provided such transactions satisfy the
remaining section 3112 conditions.

B. DOE authority to store the un-enriched tails indefinitely

DOE has general authority under the AEA to store its unenriched depleted
uranium indefinitely, as well as to convert the tails to a more stable form
for storage. We believe this authority is implicit under AEA sections 63 and
66, which, as discussed above, authorize DOE to acquire and distribute
source material. This authority is also implicit under AEA section 41,
which authorizes DOE to enrich uranium, a process which inevitably
generates depleted uranium. In addition, to the extent the department’s
depleted uranium is “hazardous waste,” AEA section 91a(3), 42 US.C.

§ 2121(a)(3), explicitly authorizes DOE to store, process, transport, and
dispose of “hazardous waste (including radioactive waste) resulting from
nuclear materials production, weapons production and surveillance
programs, and naval nuclear propulsion programs.”

Again, this AEA authority is limited by any applicable restrictions in the
USEC Privatization Act. Section 3112 of that act does not apply to, and
thus does not restrict, storage of DOE's uranium. Section 3113, 42 US.C.

§ 2297h-11, does not apply to or restrict storage of its own depleted
uranium, but it is relevant in that it reinforces DOE’s authority to store this
type of uraniura under the AEA. Section 3113(a) requires DOE to accept
depleted uranium from other entities for storage and disposal in the event
the depleted uranium is determined to be “low-level radioactive waste.” If
the waste generator is a Nuclear Regulatory Commission (NRC) licensee,
DOE must take title and possession of the depleted uranium “at an existing

Page 16 GAO-08-613T
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DUF6 [depleted uranium]} storage facility.” Implicit in these provisions is
that DOE may store and dispose of its own depleted uranium waste as
well, under its AEA or other authority.

C. DOE authority to sell or transfer the tails in their current form

DOE has general authority under the AEA to sell or transfer depleted
uranium in its current form. As noted, sections 63 and 161m authorize
DOE to distribute or sell “source material” to appropriately licensed
entities, provided certain conditions are met, and depleted uranium is
“source material.” AEA section 11z, 42 U.S.C. § 2014(z).

Again, this AEA authority is limited by any applicable restrictions in the
USEC Privatization Act. While this is an issue of first impression, we
believe DOE’s authority to sell or transfer depleted uranium in its current
form is doubtful. We believe courts applying rules of statutory
construction would likely find DOE lacks such authority under current
law.

As noted above, section 3112 of the USEC Privatization Act, entitled
“Uranium transfers and sales,” begins with a broad prohibition:

“IDOE] shall not . . . transfer or sell any wranium (including natural uranium
concentrates, natural uranium hexafluoride, or enriched uranium in any form) to any
person except as consistent with this section.”

(Emphasis added.) The remainder of section 3112 then prescribes the
conditions under which DOE may seli or transfer particular types of
uranium, namely, so-called Russian-origin uranium (subsection (b));
natural and enriched uranium transferred to USEC (subsection (¢));
natural and low-enriched uranium sold from DOE’s inventory (subsection
(d)); and enriched uranium transferred to federal agencies, state and local
agencies, nonprofit, charitable or educations) institutions, and others
(subsection {e)). No provision explicitly addresses depleted uranium.

Read naturally and in accordance with its plain language, section 3112
prohibits DOE from selling or transferring its depleted uranium. The tails
consist of uranium-235 and uranium-238, whether they are deemed a waste
or a valuable commodity, and a DOE Office of Environmental Management
official confirmed to us that operationally, the departraent treats depleted,
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natural, and enriched uranium all as “uranium.” Thus, depleted uranium
would be covered by section 3112 as a type of “any uranium.™ This plain
meaning is reinforced by the fact that section 3112(a) lists nonexclusive
examples of uranium—"any uranium (including natural uranjium . . . or
enriched uranium in any form)"—making clear that additional types of
uranium are covered by section 3112. A 2005 DOE internal legal
memorandum {2005 DOE Memorandum) reaches the same conclusion.*
Thus, because DOE may sell or transfer uranium only as consistent with
the terms of sections 3112(b)-3112(e), and because none of those
provisions specifies conditions under which depleted uranium may be
sold, the plain words of the statute prohibit it.

The statutory structure and legislative history support this conclusion. It is
clear that when Congress passed the USEC Privatization Act in 1996, it
was familiar with depleted uranium as a category of uranium requiring
management. Because depleted uranium was only considered as a
valueless waste at that time, Congress only explicitly referred to one
management option in the statute: disposal® As noted, in section 3113,
Congress reguired DOE to take responsibility for disposal of other entities’
depleted uranium, should it ever be determined to be 2 “low-level
radioactive waste.” As NRC noted recently in making sucha
determination, however, when depleted uranium is treated as a “resource,”
rather than a waste, section 3113 does not apply. See NRC, In re
Louisiana Energy Services, L.P. (National Enrichment Facility), No.
CLI-05-05 (Jan. 18, 2005), at 1, 3, 15, 17. In that event—where depleted
uranium is a resource to be sold or transferred—section 3112, by its terms,
would apply. The fact that Congress did not specify section 3112
conditions under which depleted uraniur may be sold, as it did for DOE's
other valuable uranium, reflects only that depleted uranium was not

3See, e.g., Walters v. Metropolitan Educational Enterprises, Inc., 519 U.S. 202 (1997) (it is
a fundamental principle of statutory construction that words in a statute must be given
their ordinary or natural meaning whenever possible); Ali v. Federal Bureau of Prisons,
128 8. Ct. 831 (U.S. Jan. 22, 2008) (“{R]ead naturally, the word ‘any’ has an expansive
meaning that is, ‘one or some indiscriminately of whatever kind.™).

“The 2005 DOE Memorandum (which DOE indicated may not represent its legal position)
states, “it is relatively clear that [section 3112(a)} is applicable to depleted wranium given
that it states ‘any inm.’ The les of types of ium are merely a listing and
should not be interpreted as a limitation to the broader phrase, ‘any uranium."”

“See generally Hearing before the Committee on Energy and Natural Rescurces on S. 755,
a Bill to Amend the Atomic Energy Act of 1954 to Provide for the Privatization of the
United States Enrichment Corporation, S. Hrg. No. 104-105, at 5, 9 (June 13, 1995).
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deemed valuable in 1996. It does not reflect congressional intent that
valuable depleted uranium is not subject to section 3112’s general
prohibition against sales of “any uranium.” While this result may appear
anomalous because depleted uranium is now considered a potentially
highly valuable commodity and a potential source of revenue for the
federal government, that is a matter for Congress to remedy, if it so
chooses.

A recently issued DOE policy on disposition of its excess uranium
inventory recognizes this increase in value for depleted wranium.’ To take
advantage of this development, department officials suggested to us that
they would be authorized to sell the tails in their current form using DOE’s
general AEA section 161m authority, without regard to the prohibitions in
the USEC Privatization Act. They suggested such an approach might be
reconciled as “consistent with” section 3112, as section 3112(a) requires,
because none of the provisions in section 3112 specifies conditions of sale
for depleted uranium. The 2005 DOE Memorandum makes a similar
argument, pointing to the fact that the legislative history contains no
explicit mention of restricting DOE’s existing AEA authority to sell
depleted uranium.”

We disagree with this interpretation. DOE in effect reads a depleted
uranium exception into the unqualified term “any uranium,” and rewrites
section 3112 to say that only sale and transfer of uranium categories
explicitly identified in that section are restricted. That is not what the
statute says, and this reading would violate the principle that statutory
exceptions are to be narrowly construed, See, e.g., Commissioner v.
Clark, 489 U.S. 726, 738-39 (1989) (“Given that Congress has enacted a
general rule . . ., we should not eviscerate that legislative judgment
through an expansive reading of a somewhat arnbiguous exception.”). Nor
does the legislative history support this result. The fact that there was no
mention of limiting DOE’s existing depleted urantum sales anthority under

“Secretary of Energy's Policy Statement on Management of the Department of Energy’s
Excess Uranium Inventory, March 11, 2008, available at
http//www.ne.doe.gov/newsroonv2008PRs/nePRO31208.htmt (last visited March 20, 2008)
(2008 DOE Policy Statement), at 4.

"The 2008 DOE Policy Statement similarly asserts that DOE has “broad authority” under
the AEA to “loan, sel, transfer or otherwise utilize” the department’s depleted, natural and
enriched uranium inventories, and that “[iln exercising this authority, the Department must
act consistently with other relevant statutory provisions, such as section 3112 . . which
imposes limitations on certain specified transactions.” Id. at 1 (emphasis added).
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the AEA is unremarkable, because in 1996, there was no valuable depleted
uranium to sell.

Finally, it would not be consistent with section 3112 to allow DOE to sell
depleted uranium under the AEA. It would violate the statute’s prohibition
against sales of “any uranium,” because there are no section 3112
exceptions under which its sale is permitted. It would also be incongruous
to allow DOE to sell or transfer potentially billions of dollars’ worth of
federal assets without the scrutiny Congress gave to disposition of DOE’s
valuable uranium in enacting section 3112, Section 3112 represents
Congress' more specific and later-enacted intent regarding the types of
factors to be considered in selling DOE’s uranium inventories, including
price, protection of the domestic uranium industry, and safeguarding the
national security, and therefore takes precedence. See, e.g., Smith v.
Robinson, 468 U.S. 992 (1984) (more specific and recent statute takes
precedence).®

In sum, we believe our reading of section 3112 carries out the plain words
of the act and respects the policy considerations and choices Congress
made in 1996 when presented with the disposition of DOE’s valuable
uranium in a crowded and price-sensitive market. Our reading is also
consistent with how courts interpret broad statutes when circumstances
change: laws written in comprehensive terms apply to unanticipated
circurnstances if they reasonably fall within the scope of the plain
language. See, e.g., Unexcelled Chemical Corp. v. United States, 345 U.S.
53 (1953). Thus, depleted uranium sales are covered by the prohibition in
section 3112, even if depleted uranium was not part of the universe
Congress explicitly had in mind when it enacted the statute in 1996,

The same concerns that led Congress to legislate explicit conditions of
sale for DOE’s other uranium inventories in 1996 may apply equally with
regard to sale of its depleted uranium inventory today. Congress now has
the opportunity to address the intervening increase in uranium values and
balance the competing concerns associated with its sale. Because the

#Section 3112(d) of the USEC Privatization Act authorizes DOE's sale of ils natural and low-
enriched uranium inventories only if it receives “not . . . less than fair market value,”
determines that the domestic uranium mining, conversion, and enrichment industry will
not suffer adverse material impact from the sale, and obtains a determination by the
President that the material is not needed for national security. By contrast, AEA section
161m authorizes sale of DOE's depleted uranium inventory to NRC licensees if there is
“reasonable compensation to the government.”
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question of DOE'’s authority to sell its depleted tails would be a statutory
construction issue of first impression and thus is not free from doubt, and
because the question is an issue of significant public interest and
importance, we recommend that Congress consider enacting legislation
setting forth the explicit conditions (if any) under which DOE may sell or
transfer its depleted uranium. Depending on the terms of such legislation,
this could reap significant benefits for the government because of the
potentially significant revenue that could be obtained. In any event,
enacting explicit provisions regarding DOE's sale or transfer of its
depleted uranium would provide stakeholders with welcome legal clarity
and help avoid litigation that could interrupt DOE’s efforts to obtain
maximum value for the public.

Conclusion

(3608473

In summary, we conclude that DOE has general authority under the
Atomic Energy Act to re-enrich and then sell or transfer the tails, provided
the transaction meets the conditions of section 3112 of the USEC
Privatization Act. DOE also has general AEA authority to store the tails
indefinitely. However, we believe that because of constraints on DOE's
AEA authority in the USEC Privatization Act, the department’s authority to
sell or transfer tails in their current form is doubtful and that under rules
of statutory construction, DOE likely lacks such authority under current
law. We recommend that Congress consider enacting legislation explicitly
addressing the scope of DOE’s authority to sell and transfer depleted
uranium.
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Mr. StuPAK. Thank you. That concludes all the opening state-
ments. Without objection, we will go to 10-minute round questions
to move this along a little quicker. I will begin.

Mr. Spurgeon, if you will. Do you agree that in the short term,
DOE has two main choices to derive the value from DOE’s high
assay tails: contract USEC to re-enrich the tails and reselling the
uﬁ"ar}?ium, or auctioning the tails outright? Would you agree with
that?

Mr. SPURGEON. I would agree that contracting to enrich and/or
selling the tails for the purchaser to then subsequently enrich them
and use them are the two major options.

Mr. StuPAK. OK, in your statement, you say that DOE initiated
a process to do cost-benefit analysis on whether to re-enrich or sell
tails rather than store or dispose of the tails. But DOFE’s current
plan still calls for processing and disposal. Given that uranium
prices have been high for over 2 years, can you tell us today wheth-
er DOE intends to convert some of the DOE high-assay tails into
cash during this administration, or will it wait until the next ad-
ministration to deal with it?

Mr. SPURGEON. We are proceeding forward with the actions that
would be needed in order to be able to implement enrichment. For
example, our general counsel had told us that we do need to do en-
vironmental assessment of our enriching tails prior to our
being:

Mr. STUPAK. So——

Mr. SPURGEON [continuing]. To actually do it. So we are starting
the process.

Mr. STUPAK. So it sounds like it will be the next administration
before you can——

Mr. SPURGEON. I hope not, sir. Not if I can be able to——

Mr. STUPAK. Well, won’t it take about 9 months to do an environ-
mental assessment?

Mr. SPURGEON. We have it underway already, sir.

Mr. StupAK. OK. So how far into it are you?

Mr. SPURGEON. I signed the authorization to start it, I think, in
February. We have a contractor as of March, and we are trying to
get a——

Mr. STUPAK. When is the anticipated end date?

Mr. SPURGEON. It is between 6 and 8 months so it is tight.

Mr. StUuPAK. That is about the end of this administration.

Mr. SPURGEON. It is tight.

Mr. StupAK. OK, and Mr. Whitfield raised it, these timeframes.
So let me ask you a little bit more. How many months do you need
to do the National Environmental Policy Act analysis?

Mr. SPURGEON. Well, that is what I indicated.

Mr. STUPAK. So that is about the 8 months?

Mr. SPURGEON. Yes, sir.

Mr. STUPAK. And then you have to finalize the sole source con-
tract with USEC to re-enrich DOFE’s tails consistent with federal
procurement policy, do you not?

Mr. SPURGEON. I am sorry. I——

Mr. StupAK. OK, you also have to then finalize a sole source con-
tract with USEC to re-enrich DOFE’s tails consistent with the fed-
eral procurement requirements, right?
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Mr. SPURGEON. If one were to do a sole source contract, yes, sir.

Mr. STUuPAK. Well, it is the only one who can do it in this coun-
try. If you go overseas, Russia or France, it is going to be even
longer, right?

Mr. SPURGEON. Without getting into the specifics, we do have the
potential of other U.S. enrichers or U.S.-based enrichers that would
be interested in that because you are talking about something——

Mr. STUPAK. But that is the next 4 to 5 years, aren’t you?

Mr. SPURGEON. You are talking about the amount of tails that
we have is going to have to——

Mr. StUuPAK. OK, but let us back up. There is only one place that
can——

Mr. SPURGEON. Yes, sir.

Mr. STUPAK [continuing]. Re-enrich right now, right? That is
USEC? So any other one in the United States it is going to be 4
or 5 years before it comes online.

Mr. SPURGEON. It is going to be some time before it comes online.
Yes, sir.

Mr. STUPAK. Yeah, so now we are talking two administrations
maybe.

Mr. SPURGEON. But you are not talking two administrations to
be able to go and get the process and the contracting operation un-
derway, sir.

Mr. STUPAK. Sure, being a Democrat, I hope the next administra-
tion is in there for 8 years. But realistically, we only have one proc-
essor right now?

Mr. SPURGEON. Yes, sir, and they have a limited amount today
of excess——

Mr. STUPAK. Fourteen percent is what they could do.

Mr. SPURGEON. But we are looking at a timeframe when perhaps
they could have much more capacity available.

Mr. StupAK. Well, let me ask you this then about an auction.
How many months would it take to set up and complete an auction
of an initial—for DOE’s depleted uranium, assuming DOE has the
legal authority, and I know there is some question there. So how
long would it take you to just set up an auction?

Mr. SPURGEON. The competitive process—one way for me to lose
credibility with anyone is to tell you how long it takes for us to
complete a procurement process. But it is in the order of six
months when we talk about going out to do a competitive procure-
ment.

Mr. STUPAK. Six months to set up the auction, and then you will
give them at least 30 days, 60 days to submit their bid?

Mr. SPURGEON. Pardon? No, I am talking

Mr. StUPAK. Complete it in 60 days—or 6 months you said?

Mr. SPURGEON. I thought you meant how long it takes to do a
competitive procurement, and my response was that it takes at
least 6 months to do a total competitive procurement.

Mr. StuPAK. OK, the reason I am asking these questions, I think
you heard from all the members, but, and as you indicated, the sec-
retary—and I find it curious just before this hearing, March 12,
puts out a policy. But as I reviewed that policy, which is part of
the record, first of all, I am glad he did it. That means when we
hold these hearings, the agency is acting a little bit.
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But when I looked at the policy, I don’t see a schedule in the pol-
icy. I don’t see a timetable in the policy, and I don’t see any mile-
stones to be reached, which would give that policy some weight. So
that is the reason why we are asking some of these questions. So
does DOE have specific milestones for securing value from its de-
pleted uranium tails? If so, what are these?

Mr. SPURGEON. I have nothing that has gone through any kind
of internal review for specific milestones. We have just issued the
policy statement. And as I mentioned, we are proceeding today.
The policy statement, by the way, applies to all of our uranium in-
ventory and

Mr. STUPAK. Sure.

Mr. SPURGEON [continuing]. Should be viewed as an integrated
effort because, and it is stated in there, we are proceeding forward
with some pieces of that today. Such as the blend down of high en-
riched uranium and moving forward with the environmental as-
sessment needed to do the enrichment of natural and depleted.

Mr. STUPAK. OK, so the answer is there are no specific schedules,
and there are no specific time milestones?

Mr. SPURGEON. Not at this time, sir.

Mr. StUuPAK. OK, on February 4, Chairman Dingell and I urged
DOE to issue a request for information to test utilities’ interests in
bidding on depleted uranium tails. Your March 12 reply did not re-
spond to this suggestion. So therefore I have to ask you, is DOE
going to issue a request for information to gauge market interest
regarding the depleted uranium tails?

Mr. SPURGEON. The staff is working on that and——

Mr. STUPAK. So that is a yes?

Mr. SPURGEON [continuing]. That is something that will be de-
cided. I can’t tell you. That is a department decision, but I can tell
you there is staff work directed toward that objective.

Mr. STUPAK. So that is a maybe?

Mr. SPURGEON. I can only tell you what I have authority to say
is happening.

Mr. Stupak. Well, as GAO, it sounds like you have no specific
policy to deal with this issue.

Mr. SPURGEON. I am sorry.

Mr. STUPAK. As GOA—GAO—I am having a rough time today.
It sounds like you don’t have a specific policy on how to handle
this.

Mr. SPURGEON. We issue a request for expressions of interest
when we need that to be able to inform a particular procurement
action. The one that probably is, I would say, in the lead right now
is some of our off-spec material because of the urgency associated
with the containers that that off-spec material happens to be held
in. So we are proceeding forward on dual tracks here, not just a
single track relative to

Mr. StupaK. All right. Well, let me help you out a little bit here.
Nuclear Energy Institute, which is going to testify later, in their
testimony indicates that the utilities which own 53 reactors, or
more than half of the 103 reactors in the U.S., have indicated an
interest——

Mr. SPURGEON. Yes, sir.
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Mr. STUPAK [continuing]. In your high-assay tails. Isn’t this suffi-
cient information for DOE to make a decision to direct test market
interest?

Mr. SPURGEON. We are aware of that interest. We are aware of
the interest in a number of people. So we are very confident that
we will have sufficient interest in the tails in order to have a proc-
ess that will allow us to get fair value to the government.

Mr. StupAK. All right. Well, the GAO says that the DOE’s legal
interest or legal—let me quote now—“authority to sell or transfer
tails in their current form is doubtful” because no part of USEC
Privatization Act “specifies conditions under which depleted ura-
nium may be sold.” Do you agree with GAQO’s legal opinion?

Mr. SPURGEON. Sir, as the secretary’s statement said, the depart-
ment does have broad authority under the Atomic Energy Act to
sell, transfer, and otherwise utilize its inventories of depleted nat-
ural and enriched uranium.

Mr. StupAK. OK, but GAO says they doubt you have the author-
ity. So do you believe they do? Other than this broad discretion?

Mr. SPURGEON. Sir, we are not aware of anything that has hap-
pened that would repeal that broad authority that we have. How-
ever, the department has not yet received and we do not yet have
an analysis of the GAQO’s opinion. That is something—I would be
glad to take that issue for the record and have our——

Mr. StuPAK. Well, when would you be in a position to tell us and
be able to advise the committee whether or not you would need the
legal authority or have the legal authority?

Mr. SPURGEON. I will be glad to take that back and provide you
a response for

Mr. STUPAK. Can you give me some time which that will happen?

Mr. SPURGEON. Anything that I would tell you would be a guess,
sir, and I would rather give you that——

Mr. StupAK. All right, well you announced in a conference call
with congressional staff that DOE issued a contract for the envi-
ronmental assessment, as you indicated here this morning. Does
the DOE need an environmental assessment before it can auction
the tails?

Mr. SPURGEON. That also is under review by our general coun-
sel’s office, sir.

Mr. STUPAK. Do you have any specific information you can share
with the committee today?

Mr. SPURGEON. On the legal authority?

Mr. STUPAK. Or environmental assessment or requests for infor-
mation?

Mr. SPURGEON. Well, the environmental assessment, we are mov-
ing forward with that. So that is happening.

Mr. STUPAK. Let me hold there. Let me go to GAO if I can. Let
me ask Ms. Sawtelle if I may. I want to ask you a little bit on the
legal issues here. DOE’s policy statement says DOE has broad au-
thority or broad discretion, as you heard Mr. Spurgeon say, to sell,
transfer, or barter uranium under the Atomic Energy Act. Please
explain why DOE lacks the authority to auction depleted uranium
tails but has the authority to sell natural uranium. So what is
wrong with DOE’s view on this?
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Ms. SAWTELLE. Sure. Thank you, Mr. Chairman. And we are at
a little bit of a disadvantage in the sense that we don’t have DOE’s
legal views. But in essence, we agree that DOE does have general
authority under the Atomic Energy Act to sell uranium. That
would include depleted uranium. However, in 1996, Congress en-
acted the USEC Privatization Act. That was the more specific and
more recent legislation where Congress focused on how the depart-
ment should be authorized to sell or transfer valuable uranium as-
sets. There is a provision, Section 3112 of that statute, which spe-
cifically says that the secretary may not, shall not, sell or transfer
any uranium. It is a very comprehensive term, and it gives some
examples. But they are not exclusive examples. Any uranium ex-
cept as consistent with the section, Section 3112.

So depleted uranium, we believe, would qualify as uranium. I
don’t think that the department disagrees with that. The question
is then what does consistent with this section mean? In our view
and under rules of statutory construction, what that means is there
has to be essentially another section in 3112 that spells out the
conditions. There isn’t such a provision. There are provisions spell-
ing out the conditions for natural uranium, low enriched uranium,
Russian-origin uranium, other categories of uranium. Congress did
not include—and we think there is not a very surprising reason be-
cause in 1996, depleted uranium, as we are saying, wasn’t valu-
able.

So Congress didn’t explicitly consider that, but nevertheless this
prohibition applies. It says you can’t sell any uranium except as
provided here. There is no provision for that. So while that is some-
thing that we would recommend Congress take another look at, it
has this opportunity now. As the statute is currently written, we
think that the prohibition applies and the department does not
have authority to sell the tails at this time.

Mr. STUPAK. Just one more note, and we will go to Mr. Shimkus.
If we looked at the ’96 law, if we added three words, depleted, ura-
nium, and tails, that would probably resolve this issue if we just
amended it. Would it not?

Ms. SAWTELLE. It depends, of course, on what the Congress’s pol-
icy objectives are, but if Congress wanted to authorize DOE to be
able to sell the tails, yes, that would be in the nature of that simple
amendment.

Mr. STUPAK. So we need three words?

Ms. SAWTELLE. Yes, sir.

Mr. StuPAK. Thanks. Mr. Shimkus for questions, or Mr. Whit-
field, whoever is going.

Mr. SHIMKUS. I told him I would—my graciousness only goes so
far. The—but I want to follow up on this timeline, and bureaucratic
timelines are very frustrating. So I really agree with the Chair-
man’s kind of analysis, and I just want to go into it a little bit fur-
ther because there may be a very short window of opportunity to
take advantage of current high prices for uranium by re-enriching
some of the depleted tails at the Paducah site.

However, as you stated, there is a lot of work that must be com-
pleted before this is possible. And the department must identify the
categories of depleted uranium that have the highest market value,
conduct a cost-benefit analysis on whether enrichment is a viable
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option, complete any environmental assessments, and we talked a
little bit about that, and conduct contract negotiations with USEC.

Based on my staff's discussions, especially with the department,
we have been told by senior procurement staff that DOE needs at
least 270 days just to negotiate a contract with USEC—and when
they mentioned this to me yesterday, I said that is a whole year
in essence—to enrich the depleted uranium.

However, DOE can’t begin this contracting process until it com-
pletes the cost-benefit analyses and the environmental assess-
ments. So we estimate that DOE will at least need 2 years to com-
plete all this work. Thus, it would not be able to begin enrichment
until the summer 2010, just 2 years before the Paducah plant is
scheduled to close.

And here are the questions. Is it possible that during the 2 years
it may take for DOE to begin enrichment, the price of uranium
may come down in price to the point there is no longer any benefit
to re-enriching the depleted tails?

Mr. SPURGEON. Sir, anything can happen, but I think you have
to, and I believe the GAO in their report alluded to that, that any-
one that is going to be buying the tails is going to be looking at
the futures market for uranium because that uranium would not
be usable as product for use in a reactor until some future date
after it has been enriched.

Consequently, when you talk about even selling today, people are
going to be looking at what they believe is a fair value for that
product based on their perception of the market at the time that
product would actually be able to be used. And if we are talking
about selling substantial quantities, in order for us not to perturb
the uranium mining industry, you are looking at perhaps limiting
that to being used for new cores. And those new cores would then
be needed in the 2013, 2014 timeframe.

And so my answer to you is, I can’t predict the future market for
uranium, but I believe that the issue of selling it now or selling it
at nearer the time when the material would actually be used in a
reactor is not going to make a giant difference in the value received
by the government.

Mr. SHIMKUS. I follow commodities, not at the point of risking my
own personal money in doing commodities markets. Yeah, what lit-
tle I have. But I would say anyone who follows commodity knows
that there is a possibility of any commodity. Whether it is beans
or corn, which I am more familiar with, if there is a worldwide re-
cession, you are going to see the price of a barrel or crude oil drop
to where it was just 8 years ago, which a lot of people would be
surprised was about $10 a barrel.

So that is why we are focused on the next question. Can we expe-
dite the cost-benefit analysis and environmental assessment? When
can you have these completed? Is there an expedited process to
move things faster?

Mr. SPURGEON. The process that we are following today, I am
never going to say that something can’t be done better, because it
always can be. But I would tell you that we do have—I know that
my office and I know the environmental management——

Mr. SHIMKUS. Well, why are we just—it is yes or no. Can we go
faster?
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Mr. SPURGEON. We will try, sir.

Mr. SHIMKUS. How about the contracting process? Can it go fast-
er? We are asking. I mean if you can’t, tell us no.

Mr. SPURGEON. I spent my career in industry. I can’t understand
how come it takes so long, myself. So it—we are going to push
things as fast as we possibly can, but there are a lot of steps in
the way. And those steps have been put there for good reason to
protect the integrity of contracting process, so

Mr. SHIMKUS. Yeah, I fear that we lose a window. I fear that we
continue to have not only the loss of this possible revenue and
whatever—however, then the Federal Government decides to use
that revenue. Plus the continued burden of having something on
the books that is going to be worth little to nothing. And that is
a huge concern.

The nuclear industry recently developed a consensus position,
that is tab 23 in the book, which is what I submitted for the record,
on how DOE could sell uranium without disrupting uranium mar-
kets. Have you seen this consolidated industry position?

Mr. SPURGEON. Yes, sir.

Mr. SHIMKUS. And do you agree with their targeted deliver quan-
tities for DOE uranium sold over the next 7 years?

Mr. SPURGEON. We have met with them. I very much appreciate
the work that NEI did to try and bring together what is in the nu-
clear industry a plural word, industries, in order to come to a con-
sensus of how we can approach this matter that achieves the objec-
tive without—achieves everyone’s objective in a way that can be
supported broadly across the industry. And, yes, we have worked
with them in order to try and get to that point.

Mr. SHIMKUS. You also mentioned the comment about the initial
cores of new reactors——

Mr. SPURGEON. Yes.

Mr. SHIMKUS [continuing]. In the previous question. If DOE
made its uranium available for new reactor cores, how many utili-
ties would purchase new cores in the near term?

Mr. SPURGEON. Well, all I can tell you is that there are currently
nine combined operating license applications that have been filed
with the Nuclear Regulatory Commission. And so that forms today,
and there is an expectation of five more being filed some time this
year. So that gives you a universe of perhaps 14 which would
amount to 14 plus, I believe, I think some of them for dual plants.
So that is at least 16 reactors that might be in the universe known
today, and perhaps more in the future.

Mr. SHIMKUS. Can you explain to us how the core issue helps
these new nuclear reactors? And we are basically laymen, so

Mr. SPURGEON. It helps it by two reasons. It helps the power
plant purchasers know that there would potentially be an addi-
tional source of uranium such that when they go out for the large
purchases of uranium that would be needed to fuel these initial
cores, that would not cause an undue spike upward in the price of
uranium. But in addition, it does not hurt the uranium suppliers
because the uranium supplier, even though they would be perhaps
foregoing that initial coreload of business by it being supplied by
DOE, they are getting a new plant online. And they then have a
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60-year potential supply of uranium for that new plant. So every-
body benefits when we get new nuclear reactors online.

Mr. SHIMKUS. And, Mr. Chairman, this is my last question.
Based on uranium sales in 2006, DOE could sell 6.7 million pounds
of uranium annually with no impact on the uranium industry. That
is your analysis. Are you certain that these levels would not harm
the domestic uranium mining industry?

Mr. SPURGEON. We say up to that amount, and we also would do
a specific analysis prior to that sale. Our anticipation is, sir, that
in these early years, it would be less than that number until such
time as we would be selling it for new cores.

Mr. SHIMKUS. Thank you, Mr. Chairman. I yield back.

Mr. StuPAK. Thank you, Mr. Shimkus. Mr. Whitfield for ques-
tions please.

Mr. WHITFIELD. Thank you, Mr. Chairman.

Mr. STUPAK. Ten minutes.

Mr. WHITFIELD. The reason that I had introduced this legislation
in the first place was obviously there is an equity issue here, and
that is that since the late ’40s, there has been a government-oper-
ated plant there in Paducah and also at Portsmouth. And during
that time, there has been a legacy of environmental problems. And
even today, the federal government is spending at Paducah alone
in the neighborhood of $100 million a year on cleanup.

In addition to that, both communities have had a significantly
large number of health problems for people that had worked at
these plants. Certainly before the USEC plant, but when it was a
munitions plant. Many people were exposed to chemicals and so
forth without their knowledge, and there have been significant
health problems which lead us to introduce and pass legislation
that established a compensation program at those two plants as
well as other plants around the country. And I might add that in
Paducah alone, that health compensation plan has been in the
neighborhood of $220 million on health issues if someone had 1 of
the 12 cancers contracted as a result of working there.

So one of the arguments that we are making in this legislation
is that because of just the equity issue, the fact that these commu-
nities have suffered as a result. They benefited through jobs and
good-paying jobs. They have also suffered because of environmental
and health issues.

And so now that the uranium is at a price where there is some
benefit, we feel like that, and this legislation would direct, that any
profits go into the D&D fund to help continue to clean up those
communities.

And there are people—obviously with an issue this complex, peo-
ple have different views. And there are many people who say well,
we want to auction it off. We want to let the highest bidder, wher-
ever that entity may be, buy this stuff and get it reprocessed wher-
ever they want to get it reprocessed. But I was noting in the GAO
report, Mr. Robinson, that you indicated that more than likely if
it went to auction, it would have to be sold at a deeply discounted
price. Is that correct? Is that your view or your analysis?

Mr. ROBINSON. Based on our discussions with industry and oth-
ers, there is a certain amount of risk that would be assumed by the
buyers, and they would factor that risk that they would be assum-
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ing into their price without a reasonable doubt. The question is
how steep would that discount be, and would it be greater than the
cost that the government would incur by re-enriching the product
itself? And that is what we do not know.

Mr. WHITFIELD. And I suppose that the risk would be one, the
actual transportation of these canisters—some may or may not be
suitable for transportation. Two, can you find someone to reprocess
it? And what would be some other factors that they would be con-
cerned about?

Mr. ROBINSON. I am quite certain they would be concerned about
what is happening to the price of the alternative supplies that
they

Mr. WHITFIELD. Right.

Mr. ROBINSON [continuing]. Could otherwise acquire, and so they
would be assuming some sort of price risk.

Mr. WHITFIELD. Right.

Mr. ROBINSON. And that they would be factored into the—I mean
as a basic business decision. Obviously I am not a businessman,
but these seem to be fairly obvious components into a decision.

Mr. WHITFIELD. Well, would I be accurate to say—I mean would
I be stretching it to say that probably the best economic benefit for
the government would come from the option of simply contracting
the government to contract, reprocess, and sell that material?

Mr. ROBINSON. Our position is until the government decides
what its policy objectives are—if you are attempting to achieve a
most immediate return to the Treasury—obviously either selling
them outright, depending on what the discounting would be, and
if acquiring the legal authority to do so, or to go through USEC as
the only source of re-enrichment right now.

Longer term, it is hard to know whether that is the best because,
as we all know, the current USEC processing costs are much high-
er than others would be. That is why they are pursuing a different,
more efficient technology.

Mr. WHITFIELD. But right now, the only option is to just leave
it stored where it is or enrich it because legally right now it cannot
be auctioned according to your view.

Mr. ROBINSON. That is correct; although, I mean a three-word
technical amendment doesn’t seem like a huge hurdle, but I guess
it could be.

Mr. WHITFIELD. Right, but you would not be prepared to say
which one of the two options would be most likely to bring the big-
gest dollar value to the government?

Mr. ROBINSON. No, sir, I can’t because I don’t know what the dis-
counting factor would be built into the auction process for selling
the tails as is, and also assuming that the government acquired
that authority. Without some basic facts, it is hard to be able to
compare the two alternatives.

Also, there is a third alternative which obviously is to wait, as-
sume that the prices are going to stay what they are, and wait for
new technology alternatives, enrichment alternatives to appear,
which is 5 years plus away.

And these are all options. What I don’t have is all the facts to
be able to compare the—to pencil all the dollars and cents out and
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make a conclusive determination. And frankly that is at the root
of our call for DOE to do just that.

Mr. WHITFIELD. Right, and Chairman Stupak and Mr. Shimkus
both touched on this, and that is a concern that we all have is the
length of time, Mr. Spurgeon, it would take to do this. And every-
one is talking about 270 days at a minimum. Now, if our legislation
passed directly the Department of Energy to enter into a contract
with USEC to start reprocessing and do so within X number of
days, how would you react to that? I know we passed legislation
up here directing things be done in 90 days and 100 days, and they
are not done. But would we expect that this legislation would, if
it passed, would substantially shorten the time necessary for con-
tract?

Mr. SPURGEON. Well, sir, I am quite familiar with contracting
from a private sector standpoint. I am not such an expert in con-
tracting within the government environment, however. Obviously
the department would make every attempt to follow the law as
passed. But unless the law were to somehow change the procedures
by which we have to go through a contracting process, it would be
subject to that process.

Mr. WHITFIELD. Now, some people seem to be expressing some
concerns that, because USEC is the only company that is currently
reprocessing or enriching uranium, that that is a problem, that
there is something inherently wrong about that that only one com-
pany is the only entity that the government can go to.

From your analysis of this problem, does that concern you that
there happens to be only one company that is doing that in the
U.S. today? Do you have enough concern that that would preclude
you from recommending that you enter into a contract with that
entity to do it without auctioning it off?

Mr. ROBINSON. Obviously, from a GAO perspective, competition
is best as a general rule, given the circumstances. But that is not
the circumstance we find ourselves in here today.

Mr. WHITFIELD. Right.

Mr. ROBINSON. If the objective is to get a fairly immediate return
and protect ourselves against downside price risk

Mr. WHITFIELD. Right.

Mr. ROBINSON [continuing]. Then moving with the quicker option
is probably best. However, let us all be informed that that quick
option is perhaps the most costly re-enrichment option that is like-
ly to be available—much, much more costly than to be likely to be
available down the road. So essentially we are locking ourselves
into a fairly high-priced enrichment option. But again, that may be
more than offset by the price risk of uranium prices dropping. And
again, without some hard and fact facts, it is hard to make a con-
clusive judgment.

Mr. WHITFIELD. Right.

Mr. ROBINSON. At the end of the day, it might make sense to do
some sort of a balanced approach where you hedge your bets. You
do some of this. You do some of the sales. You hold some in re-
serve. A balanced approach might end up being the best alter-
native.

Mr. WHITFIELD. Right, one other point I just wanted to touch on
briefly. In GAQO’s testimony—well, first of all, Mr. Spurgeon, the
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Department of Energy believes that at today’s market prices for
uranium, the depleted uranium with assays greater than .35 per-
cent is attractive for re-enrichment. GAO says that assays as low
as .30 percent would be attractive for re-enrichment. And it is my
understanding between .30 and .35, there is something like 220,000
tons. And so I was curious why is there this difference in your view
of .35 and above and GAQO’s .30 and above?

Mr. SPURGEON. I would doubt that is really a difference us. .35
and above is something that I think you can say with a very high
probability, based on today’s economics, is going to be attractive.
.30 and above could very well be but——

Mr. WHITFIELD. OK.

Mr. SPURGEON [continuing]. It is just a matter of where one puts
the probability curve.

Mr. WHITFIELD. So it is not a significant issue or difference? OK.
Thank you.

Mr. STUPAK. Thank the gentleman. Mr. Dingell, your option. You
would like to give an opening statement, or do you want to go to
questions? If you want to do an opening statement then questions,
we are more than happy to hear from the full chairman.

Mr. DINGELL. Well, first, thank you for your courtesy. Second of
all, I would ask unanimous consent to put my statement into the
record.

Mr. STUuPAK. Without objection.

[The prepared statement of Mr. Dingell follows:]

STATEMENT OF HON. JOHN D. DINGELL

Mr. Chairman, thank you for holding today’s hearing. It is not every day that we
have the opportunity to save the taxpayer money. This Subcommittee has identified
the opportunity to return $7.6 billion to the American taxpayer. Today, we will ex-
plore why the Department of Energy (DOE) has failed to take advantage of this op-
portunity.

Specifically, we will examine whether the Department of Energy has developed
a concrete plan to recoup for the taxpayer the unexpected windfall caused by a ten-
fold increase in the price of uranium. That jump in uranium prices has transformed
a large part of DOE’s depleted uranium tails from an environmental liability to a
potential $7.6 billion asset, according to estimates by the Government Account-
ability Office (GAO).

This price jump is not brand new. Almost 3 years ago, the uranium prices in-
creased to the point where re-enrichment of tails became economically attractive.
Despite extended internal deliberations, the only tangible evidence of DOE action
is a Secretarial Policy statement issued several weeks ago, after they learned of our
hearing and the critical GAO report. We need more than policy statements and a
department that simply reacts after they get caught by Congress.

Eight years ago, the depleted uranium had zero value, and my concern is that it
could become worthless again while DOE dithers. DOE needs to show some urgency,
and not simply punt this to the next Administration.

We need to assess whether Congress needs to legislate, as GAO suggests, and
whether we need to set timetables, since DOE appears unwilling or incapable of as-
suming leadership.

Should DOE contract to re-enrich these tails at Paducah? Can a deal be struck
that is fair to American taxpayers? Should we auction these valuable uranium
tailings to utilities? Many in the power industry agree with this approach. We sent
the DOE Under Secretary a letter on February 14, 2008, asking that he solicit the
nuclear utilities for their interest in buying tails at auction. This was not done. We
need to learn why.

While we understand it will take a decade to fully capture such benefits due to
the limited capacity of uranium enrichment in the United States, DOE needs to
move on this so the process can begin this year.
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We must keep in mind that today’s hearing is not just about depleted uranium.
It is about the opportunity to return billions of dollars to the Treasury that could
fund other needed programs. Using GAQO’s estimate, DOE could potentially convert
its depleted uranium waste into a $1.4 billion return to the Treasury over the next
4 years. How could such revenue be used? Here are some examples:

e It could help finance $210 million for the Food and Drug Administration to
modernize safety standards for fresh produce and other raw foods and implement
inspection programs.

e It could provide 4 years of health insurance coverage for half a million children
under SCHIP.

e It could close $21 million in budget gaps to Indian Health Services program.

Mr. Chairman, I congratulate you for holding this hearing so we may assess
DOE’s stewardship of this resource, and learn from our witnesses how best to maxi-
mize returns to the American taxpayer.

Mr. DINGELL. Third of all, when it suits the chair, I would be
grateful for a chance to ask a few little questions.

Mr. STUPAK. Questions? Now would be the time, sir.

Mr. DINGELL. To Mr. Robinson. Didn’t the GAO find that DOE
is sitting on an enormous windfall in the form of depleted uranium
that as recently as a few years ago was deemed to be waste but
today is worth $7.6 billion? Is that right?

Mr. ROBINSON. That is our analysis. Yes, sir.

Mr. DINGELL. Now, and if we were to reprocess that uranium, we
would be addressing both a moneymaking opportunity but also a
chance to clean up what is potentially a significant environmental
problem. Is that not so?

Mr. ROBINSON. The disposition options that we laid out to in-
clude re-enriching would accomplish those objectives. Yes, sir.

Mr. DINGELL. Now, I believe the GAO has found DOE has been
working on a uranium sales strategy for nearly 3 years?

Mr. ROBINSON. Yes, sir.

Mr. DINGELL. And isn’t it also true that GAO found that DOE
has not completed its plans with sufficient speed to take advantage
of current market conditions?

Mr. ROBINSON. Our judgment is is that a more detailed, com-
prehensive plan and strategy is in order, and that would facilitate
the sales and return maximum value to taxpayers.

Mr. DINGELL. Now, I believe that GAO also found that 8 out of
10 utilities interviewed by the GAO had interest in bidding on this
excess uranium. Is that right?

Mr. ROBINSON. Yes, they expressed general interest. Yes, sir.

Mr. DINGELL. Now, Mr. Robinson, in your opinion, would it be a
prudent first step for DOE to issue a request for information to
identify the legal and market-related issues so that DOE could
commence a successful auction?

Mr. ROBINSON. Yes, sir. The most information possible on what
the interest is out there to purchase these tails, if that is the option
that is a, decided to be the best one, and b, legal, that would be
a good step. Yes, sir.

Mr. DINGELL. Now, is there any reason in your mind why DOE
should not move promptly to realize as much of the $7.6 billion in
value as soon as possible, recognizing that there are short-term
constraints on re-enriching tails and constraints on how much the
market could absorb?
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Mr. ROBINSON. Speedy action to take advantage of the current
high price of uranium is in order, keeping in mind that a few years
ago it was essentially worthless. A few months ago, it was essen-
tially worth three times what we think it is worth now. So prices
are fairly volatile, yes.

Mr. DINGELL. Now, these questions to Mr. Spurgeon. Mr.
Spurgeon, what percentage of your time has been spent advancing
the global nuclear energy partnership over the past year?

Mr. SPURGEON. I would totally guess, sir, because I don’t keep a
clock, but something like maybe 20 percent.

Mr. DINGELL. OK, now what percentage of your time has been
spent the last 2 years developing a strategy to derive value from
DOEFE’s excess depleted uranium stockpiles?

Mr. SPURGEON. I have spent—I am going to again guess—maybe
half of that, 10 percent. Again I don’t keep a clock on myself.

Mr. DINGELL. Has anybody else spent any time on this question?

Mr. SPURGEON. There are a number of people that have spent
time on this——

Mr. DINGELL. I would like you to give us, submit for the record
please, who has done what with regard to these matters at DOE.
Now, Mr. Spurgeon, given GAO’s findings, what are your imme-
diate plans to take advantage of current market conditions and
convert this depleted uranium into cash for the American people?

Mr. SPURGEON. Step 1 is the Secretary initiated and released a
policy statement on how we were going to proceed forward. Step 2
is that we have underway an environmental assessment which is
required by the National Environmental Policy Act prior to us en-
riching uranium for ultimate sale as part of this. Step 3 is we are
doing, as the GAO has recommended, the cost-benefit analysis of
the best value and way in which to dispose of the current inventory
of not only our depleted uranium but our natural uranium and our
high enriched uranium.

Mr. DINGELL. Now, what is the date by which you and DOE are
going to be able to sell off or auction off these tailings? What time?
This month, this year, this decade? When?

Mr. SPURGEON. For going forward with enrichment, we would re-
quire a suitable finding, a record of decision by the secretary fol-
lowing preparation of the necessary environmental analysis. That,
while it is underway, would some time this fall is my estimate.

Mr. DINGELL. This fall?

Mr. SPURGEON. Late summer, this fall. Yes, sir. I don’t control
the schedule, but that is a guess.

Mr. DINGELL. I am going to ask you to procure for the Committee
a statement signed by the Secretary indicating the date on which
that will be completed. And I will ask that the record be held open
so that we may receive that. You understand what you have been
requested to do, sir?

Mr. SPURGEON. A schedule for completion of the environmental
assessment, Environmental Policy Act requirements. Yes, sir.

Mr. DINGELL. Now, who controls the schedule down there? You
or the Secretary or who?

Mr. SPURGEON. There are a number of people involved. The pro-
gram office principally responsible for this is our environmental
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management organization, when we get down to actually
dispositioning this material.

Mr. DINGELL. So——

Mr. SPURGEON. But the general counsel’s office is very much in-
volved in

Mr. DINGELL. So who is your responsible decision maker? It is al-
ways nice to know who has the responsibility for making the deci-
sion, and if DOE doesn’t know who that is, we have a bit of a prob-
lem, don’t we?

Mr. SPURGEON. I am responsible for nuclear policy, sir, as the As-
sistant Secretary for Nuclear Energy.

Mr. DINGELL. So it is your responsibility?

Mr. SPURGEON. I have the overall responsibility in my court.

Mr. DINGELL. All right, now you worked for the USEC. Is that
right? The United States Enrichment Corporation?

Mr. SPURGEON. Yes, until December of——

Mr. DINGELL. How long?

Mr. SPURGEON. I worked for them for 2-and-a-half years.

Mr. DINGELL. What was your position when you left?

Mr. SPURGEON. I was the chief operating officer.

Mr. DINGELL. OK, and you received a cash payout, I believe, of
about $5.9 million when you left?

Mr. SPURGEON. My compensation is a matter of public record.
Yes, sir.

Mr. DINGELL. Now, isn’t it a fact that you have former colleagues
at USEC who would be negotiating a sole source contract with
DOE to re-enrich the depleted uranium and who would personally
benefit from the deal with the Department of Energy?

Mr. SPURGEON. I am sorry. Did you say that I would personally
benefit?

Mr. DINGELL. Well, no, your former associates at USEC.

Mr. SPURGEON. If there was something that happened positive to
USEC, obviously it would be a benefit to the employees of the com-
pany.

Mr. DINGELL. Now, have you ever recused yourself from dealing
with your former company and friends and colleagues at USEC?

Mr. SPURGEON. No, sir.

Mr. DINGELL. Have you got authorization or an opinion from the
ethics officers at the Department of Energy which says that you
should or should not recuse yourself?

Mr. SPURGEON. Yes, sir. My former employment was—and any
restrictions on what I could do—was thoroughly vetted at the time
prior to my nomination for the current position.

Mr. DINGELL. Will you submit that to the Committee please?

Mr. SPURGEON. I think we did.

Mr. DINGELL. I am assuming this is in writing. So I am assuming
that you can submit this to the Committee.

Mr. SPURGEON. I believe we did already, because I think it was
asked for.

Mr. DINGELL. Well, appreciate if you did so. Does the Secretary
of Energy know you have not recused yourself?

Mr. SPURGEON. Yes, sir. The Secretary of Energy knows I have
no recusals whatsoever.
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Mr. DINGELL. I think my time is about expired, Mr. Chairman.
I will wait for a second time.

Mr. STuPAK. You still have 2 minutes, Mr. Dingell. We went 10
minutes on this, and the recusal statement would be Exhibit Num-
ber 12 in our book.

Mr. DINGELL. Well, I will proceed at the pleasure of the chair.

Mr. STUPAK. Please continue.

Mr. DINGELL. Has your—I will repeat this question. Have you
got a legal opinion from the legal counsel at DOE on your recusal
and whether you should be recused or not?

Mr. SPURGEON. I don’t happen to be a lawyer, but I do know that
it was determined prior to my being nominated that I was not re-
quired to recuse myself from any activities with any company upon
my confirmation as assistant secretary.

Mr. DINGELL. Would you please submit that to the Committee if
you could?

Mr. SPURGEON. Yes, sir, if it

Mr. DINGELL. All right.

Mr. SPURGEON [continuing]. Whatever exists.

Mr. DINGELL. Now, this question for Mr. Fertel. Isn’t it the case,
Mr. Fertel, that there are utility companies where members of the
Nuclear Energy Institute that would bend on DOE’s high-assay de-
pleted uranium tails if the DOE put these out to auction? Where
is Mr. Fertel? Come on up here. I am sorry. Never mind. We will
get you

Mr. FERTEL. I will stand.

Mr. DINGELL. No, Mr. Fertel, we will get you on the next panel.

Mr. STUuPAK. No, we will get you on the next panel.

Mr. DINGELL. Sorry. I guess that completes my questions.

Mr. STUPAK. Thank you, Mr. Chairman. One of the problems we
have in this matter is it appears, Mr. Spurgeon, you are the person
who will make the recommendations on whether we do auction or
whether we do a sole source contract with USEC, and your prior
employment with USEC, and it almost appears like a conflict of in-
terest. If you look at Exhibit Number 12, it is in the exhibit book.
Should be right there in front of you. In there, the recusal form is
really limited to dealing only with your family members, and that
is a concern with the generous payout you received when you left
there, and then now if you are the person who is going to make
the decision and recommendation to the secretary to make a sole
source contract to the company you used to work for, it raises a lot
of red flags.

So if you do have an opinion, a written legal opinion on your
recusal or an opinion saying you can, in your role as Under Sec-
retary, deal with USEC even though you are their former em-
ployee, I think it would be very helpful for the Committee because
when you were asked earlier for your RFI on this matter, we never
received one. When we look at your policy, we asked—Mr. Dingell
and I wrote February 14, received no answer.

When you talk about the risk in questions from Mr. Whitfield,
when you talked about those risks, that would be in an RFI, but
you failed to produce one.

When you talk about the policy, as I indicated in my earlier
statements, there are no schedules. There are no time limits. There
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are no mile posts. It seems like this whole thing is being dragged
out way too long, and if so, it is probably to the benefit of USEC,
which raises again the issue of maybe a conflict.

So if you have a legal opinion in writing from your counsel,
please put that forth. In fact, because this issue may have come up,
we even sent your office an e-mail asking that you have legal coun-
sel here so we could get to the bottom of these questions. So I am
sure that the full committee chairman, that was some of his ques-
tions. That was some of the questions where I was going to move
on also.

So let me ask you this. Would DOE then, because we have this
sole source or this one company here in the U.S. can reprocess,
USEC, would DOE consider contracting—and I sort of alluded to
this question earlier—either companies in France or Russia for re-
enrichment as a way to spur the competition that Mr. Robinson
spoke to? Would you consider doing that?

Mr. SPURGEON. I think anything would be and could be consid-
ered by the Department of Energy. I think as the policy did lay out,
we are focused on supporting the growth of the U.S. industry, both
from a reactor standpoint and from a viable fuel cycle standpoint.
That includes all of the front end from uranium mining through
conversion through enrichment to actually the construction of the
reactors themselves.

Mr. StuPAK. Well, let me ask you this then. Go to tab 8 in the
binder. Because this is an e-mail. You are going to spur competi-
tion. I am a little concerned about this because it says—this is a
September 16, 2006, e-mail from you to your general counsel,
David Hill, which discusses whether DOE should take on a major
review of a $9.5 billion sole source decommissioning proposal by
Energy Solutions and USEC. The deal would lead to USEC’s take-
over by Energy Solutions, and that is slide number six.

You wrote, “we are about to have a USEC train wreck that could
have serious effect for nuclear energy in the U.S. Like it or not,
DOE is involved. Whether or not we can prevent the train wreck
is questionable, but I believe we must try our best.” So what do you
mean by a “USEC train wreck” and “I believe we must try our
best™?

Does your e-mail push DOE issues or DOE officials to try to ad-
dress legal obstacles related to the sole source proposal in order to
craft the deal? Wouldn’t this deal ultimately benefit your former
colleagues at USEC? So I see just the opposite from this e-mail on
what you just said about trying to spur competition if you want to
prevent the USEC train wreck. And it looks like you are trying to
craft the deal to help our USEC, based on this e-mail.

Mr. SPURGEON. Sir, my objectives in coming to this job were to
do whatever I could to support the resurgence of nuclear energy in
this country. A piece of that is the front end of the fuel cycle. I was
asked a schedule or percentage of my time a little bit ago. I prob-
ably overestimated some of the, you know, some of the time that
I might spend on this particular aspect of it.

But I would say that anytime that we look, and if you look at
the timeframe involved there, November 16, 2006, there was some
real concern. And it was made known to Members on The Hill and
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also made known to the Department of what would happen to our
domestic enrichment capability over the next several months.

We had something that was presented to the Department that
deserved a look, as I believe it is our job to look at any potential
alternative that might be a benefit to the U.S. taxpayer. The end
result of that look, which the general counsel did do—together with
our environmental management organization, they really had the
lead in this—was to determine that it was not something that we
felt we could pursue.

But I believe that we have an obligation to look at those things,
and that is really what the intent of that e-mail, although albeit
perhaps I wrote it in a little more dramatic fashion than I might
have if I thought about it a little longer. But I wanted the general
counsel’s office to give some priority to the issue of looking at the
ramifications of this sort of a contractual vehicle.

Mr. StuPAK. Well, but did your views about preventing a USEC
train wreck also have bearing on the overall amount USEC re-
ceives from DOE for processing depleted uranium?

Mr. SPURGEON. No, this wasn’t really in that context at all.

Mr. STUPAK. Let us go back to Mr. Secretary’s policy. Implicitly
allows DOE to use a contract for re-enriching DOE tails as a vehi-
cle to subsidize USEC if USEC’s success was deemed a depart-
mental objective, right?

Mr. SPURGEON. I believe that the policy statement says is that,
in any event, the Department would receive fair value for any ma-
terials that it does contract for. That is certainly the objective.

Mr. STUuPAK. Well, then let me ask you this.

Mr. SPURGEON. Sure.

Mr. STUPAK. Is there a way to make this contracting process that
you are about to go through transparent to Congress? For example,
would DOE be willing to share a draft of the sole source contract
with GAO in this committee before it is finalized?

Mr. SPURGEON. The Department of Energy has made no decision
to go down any sole source contracting route whatsoever. Obvi-
ously——

Mr. StupAK. OK, but whenever you make that decision.

Mr. SPURGEON. Pardon?

Mr. STUPAK. Whenever you make that decision, if there is a con-
tract, will you provide it to GAO and to this committee so we can
make sure there is transparency to make sure things are above
board and we are not looking to prevent a train wreck or to cause
a train wreck?

Mr. SPURGEON. Sir, I will do whatever—I am not going to make
a commitment that I can’t follow.

Mr. STUPAK. Then how can we ensure transparency then? So the
questions that I am sure are a little uncomfortable for you and a
little uncomfortable for us to ask you, that we have that trans-
parency so those questions are cleared up and there is no question
about what is going on. Because if you look at tab 12, again the
one in front of you, your recusal, it only says you are to recuse
yourself from family interests. You are not recused from any other
matter including your former employer. So I would think that boy,
that is almost a conflict when you go from the CEO of USEC right
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into the decisionmaking process on how, whether we auction or do
a sole source contract to USEC. You will make the decision, right,
to make the recommendation to the secretary on which way we go?
You will make that decision to make the recommendation after you
gather all the information.

Mr. SPURGEON. Well, I want to make clear the prime contracting
responsibility for disposition of our tails is our environmental man-
agement organization.

Mr. SturPAK. Who is going to make the recommendation to you.
They are under

Mr. SPURGEON. Well no, he is going to make the recommendation
to the secretary as well. He does not report to me in any sense of
the word.

Mr. Stupak. Well, I thought you were head of all nuclear poli-
cies.

Mr. SPURGEON. From a policy standpoint. To integrate our de-
partment-wide policy on disposition of all of our

Mr. STUPAK. Sure.

Mr. SPURGEON [continuing]. Assets so that we are coordinated.

Mr. STUPAK. So you would be involved——

Mr. SPURGEON. It is a coordinating function.

Mr. STUPAK. And you would be involved in that decisionmaking?
You would coordinate with this management group.

Mr. SPURGEON. We try to coordinate our actions within the de-
partment. Yes, sir. But I do not control the contracts from the En-
vironmental Management Organization in any way, shape, or form.

Mr. STUPAK. So then there shouldn’t be an objection then, if
there is a contract, to share it with GAO to make sure that we are
getting the best bid for the taxpayer and that we are doing it in
everyone’s best interest, to share it with GAO and this committee
then? There shouldn’t be an objection then.

Mr. SPURGEON. That is one that I will take back. I don’t want
to make a commitment relative to what is shared prior to a con-
tract being issued that might conflict with departmental policy.

Mr. STUPAK. We are not asking prior to. When you get it done,
drafted, please share it with GAO and share it with us. That is
what I am asking for. I am not asking for prior information.

Mr. SPURGEON. I will take that back and provide you an answer
to that question for the record, sir.

Mr. STUPAK. Mr. Shimkus for questions.

Mr. SHIMKUS. Thank you, Mr. Chairman. I am actually kind of
disappointed in how this hearing has turned. Here are my con-
cerns. Addressing Mr. Spurgeon, how former colleagues are going
to benefit. I am not happy with this. There doesn’t always have to
be a crook or a bad guy under every rock in every place in the
world, and I was just looking at these e-mails today. There is one,
August 6, 2007, from Mr. Spurgeon saying “I'm traveling Monday
and Tuesday from what I can on my, I guess, Blackberry. This
issue may just be too hard to tackle in the remaining 17 months.
Let’s talk on Wednesday.” In other words, can’t do it.

I don’t understand what is the big deal. Sole source. There is
one—we are lucky we have got one reprocessor left in this country
after what happened in the industry with the nuclear stuff with
the weapons. And we are glad that it is in Paducah, and I am glad
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it is across the river from my district in southern Illinois. We are
going to push this stuff to France or Russia after the Boeing debate
and Airbus? I don’t think so.

So my concerns are we got a commodity product on the ground
that we have to manage, and it is costing the Federal Government
money. It is at record prices. We ought to get rid of it, and we
ought to do it in a way that saves uranium miners. And the con-
cern that I have, Mr. Spurgeon, and we have met numerous times,
is that we need to do all we can to move up and expedite this as
fast as possible. Otherwise again following commodity prices, we
lose a window, and then it sits there again. And then we have the
cost, and then we can’t use that money to do other things that we
might be able to do if we have leveraged real dollars.

We have been talking in between this, and I think there is an
opportunity to suggest legislation that will do that. And I look for-
ward to working with my colleague. I just put it on the record. I
am disappointed that it has turned into a hunt, and I don’t think
it should have. And I yield back my time.

Mr. StuPAK. Well, since it was raised by Chairman Dingell and
myself, let me just clarify a few things here. February 14, 2007, we
asked for a request for information to test utility interest in bid-
ding for depleted uranium tails. We get that we are looking into
it, and we basically get no answer. We go to NEI. They can tell us
53 of 103 are interested in doing something. We have asked for
other information as far back as 2006. Received no answer. The
longer this drags out, once again we could find ourselves, as you
indicated earlier, in a worldwide recession in which it is worth
nothing.

So the quickest way, if we are really interested in benefiting the
American taxpayer, is to go to the auction. And even in my open-
ing, I said there is a hybrid way to do this. Auction part of it.
USEC can only do 14 percent a year, so why not auction part of
it while we have got a high price for uranium? We have been after
DOE and apparently Mr. Spurgeon’s office to tell us what authority
do they need. They can’t tell us. GAO can tell us. Has there been
an inquest to do it? No.

It seems like the more this has dragged out, the uncertainty for
3 years in which it has taken to get us even to this point that we
continue to lose money. And we are looking at the taxpayers’ inter-
ests here. And it certainty looks like the more you drag this out,
it looks like the contract, the sole source contract, goes to USEC,
which benefits USEC, which is a former employer with a very gen-
erous golden parachute payout, $5.9 million—$5.4 I think it was,
whatever it was. That is something.

So that is the reason for the questions. We ask for transparency.
We can’t get commitments on transparency. No, we are staying on
this, and we want to do what is in the best interest of the taxpayer.

And, you know, it is like when DOE sold the stuff to Bonneville
way back for the treasury, $7 million is worth $220 million. That
is another form of questions I could go into. So what happened
there? Was that an indirect appropriation to the Bonneville folks?
There are a lot of questions on the way this has been handled in
the last few years that I would be more than happy to go into if
you would like to.
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But I just thought I better respond to your comments. So yes, it
has been a tough hearing. It is uncomfortable for all of us, but I
think we need to answer these questions. Mr. Whitfield, for ques-
tions or comments.

Mr. WHITFIELD. Yeah, I do have a comment also. In the next
panel, we have Rob Ervin with us, who is the president of the
United Steel Workers Union, who is going to be advocating that
USEC be given the sole source contract to reprocess these tails.

Now, I am not here to defend Mr. Spurgeon, and I had no idea
of what his severance package was at USEC. But USEC is the only
uranium enrichment company still operating in the U.S. And if we
want to go to a speedy resolution of this, I have no objection to auc-
tioning off some of this.

But if we could pass my legislation, H.R. 4189 directing the De-
partment of Energy, there would not be any question that there is
a quid pro quo here in allowing this contract to go forth because
it would be fully vetted by the Congress. And what we would be
doing is one, we would be helping these communities clean up this
waste. Two, we would be protecting jobs. And three, we would be
delivering a significant amount of money to the Federal Govern-
ment.

And the fact that Mr. Spurgeon is a former employee of USEC,
I am not concerned about that because we have a bill here that,
if we could get through Congress, vet the issues, and maybe we
could do a combination. Maybe there could be a public auction, and
maybe we could do reprocessing because we need reprocessing to
keep these jobs in Paducah.

And so that is my interest in this. That is my only interest in
it, and I do think that we have an opportunity here to go to a com-
bination or some method so that the country can benefit, the com-
munities can benefit, and the employees can benefit. Thank you.

Mr. STUPAK. Very good. Since I brought it up, let me ask you this
then, Mr. Spurgeon, since it is part of our concerns up here. 2005,
DOE transferred about 18,500 metric tons of high assay tails to the
Bonneville Power Administration, which had to be re-enriched by
USEC. This uranium will be used to make fuel for the Columbia
generating stations run by Energy Northwest. The U.S. Treasury
received only $7 million for the high assay tails, where Bonneville
Power Administration estimates that it saved $220 million on fuel
costs under the deal. What would be the basis for only receiving
$7 million back when the benefit is $220 million?

Mr. SPURGEON. I will have to take that question for the record,
sir. That happened to be during a period in time when I was not
at USEC and I was not in the Department of Energy. I was happily
playing golf in Florida.

Mr. StupAK. OK, well we appreciate the fact that the rate payers
up in the Northwest may receive a break and a benefit, but would
you consider $7 million equitable compensation to U.S. Treasury
for the value of this uranium when BPA got about $220 million?

Mr. SPURGEON. Sir, you have to look at the circumstances at the
time, and I can’t comment on that just sitting here today.

Mr. STUPAK. Well, do you think it is fair, $220 million

Mr. SPURGEON. It depends on the circumstances at the time, sir.
You know obviously over these past couple of years, since 2005, the
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price of uranium has gone up. I can’t speak to what the projections
were at that particular point in time.

Mr. StupAK. Well, do you agree with the GAO recommendation
that the Secretary of Energy should complete a comprehensive ura-
nium management assessment as soon as possible to take advan-
tage of the recent increases in uranium prices?

Mr. SPURGEON. Yes, sir, but I would also say that that is not the
completion of that entire assessment, which brings together all of
our uranium assets is not a prerequisite for us being able to move
forward. This isn’t something that

Mr. STUuPAK. Would you recommend to the Congress that we
change the 96 law and put the three words in, “tails” and “de-
pleted uranium” so you could auction part of it off so we could im-
mediately take advantage of the high price for uranium? Would you
recommend that to the Congress?

Mr. SPURGEON. Sir, I will not speak to what our official legal rec-
ommendation will be. I would tell you, as a program manager, I
would like to have unambiguous authority to have that flexibility
available to me.

Mr. StupaK. OK, let me ask Ms. Sawtelle this question. The
GAO legal memorandum indicates that the government must re-
ceive “reasonable compensation from depleted uranium sales if
DOE relies on its authority under the Atomic Energy Act.” That is
the one of 1996 we were speaking of.

Ms. SAWTELLE. Yes, sir.

Mr. StuPAK. However, if DOE sold this material under authority
of the USEC Privatization Act, sales must “not be less than fair
market value.” So one says reasonable compensation. The other one
says not less than fair market value. Are these two terms inter-
changeable, or does the term “reasonable compensation” allow DOE
to accept less than fair market value?

Ms. SAWTELLE. Mr. Chairman, we haven’t looked specifically at
that. I do know that the statute, the Atomic Energy Act, and the
USEC Act, neither of them defines those terms. And we haven’t
again looked at it. I would make the observation, and looking at
the department’s policy statement as well, as you pointed out, the
requirement under the Atomic Energy Act is for reasonable com-
pensation.

The term that the Department uses in the policy statement is
reasonable value. I am not sure if they intend a difference there,
but their description of that in their policy statement says “reason-
able value takes into account market value as well as other factors,
such as the relationship of a particular transaction to overall de-
partmental objectives and the extent to which cost of the depart-
ment have been or will be incurred or avoided.”

So again this isn’t something we have looked at legally, but that
on its face sounds like it is essentially market value minus, per-
haps, if you will. That is, they will consider market value, but
given other factors, perhaps market value would not be required.

And again, we would be happy to look at the legal issues here
and the legal interpretations. I would point you to also page 4 of
the same document, the policy statement, which uses another term,
“best economic value.” There is not too much description of that.
Best economic value for the department “in light of the depart-
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ment’s identified objectives and needs.” Again, not clear what that
means.

What is clear, I think, is if the Congress were to make that tech-
nical amendment and for example, put depleted uranium sales au-
thority under 3112(d), which covers the Department’s other inven-
tories. That statute requires a couple of things. First, as you say,
not less than fair market value, which is a relatively objective term
without these qualifiers.

And then, of course, the other factors that the Department has
to balance in terms of no adverse material impact and no endan-
gering of the national security. So there are different regulatory
schemes, and, as we said earlier, Congress gave more specific scru-
tiny in the '96 act.

Mr. STUuPAK. So Congress should clarify which one we are looking
at when we are talking about the depleted uranium?

Ms. SAWTELLE. We would certainly recommend that you consider
that, yes.

Mr. StupPAK. I have no further questions for this panel. Anyone
else? I will dismiss this panel. Thank you very much. Now I would
like to call up our second panel of witnesses to come forward. On
our second panel we have Mr. Rob Ervin, President, United Steel
Workers Local 550 in Paducah, Kentucky, and Mr. Marvin Fertel,
Executive Vice President at the Nuclear Energy Institute.

It is the policy of this subcommittee to take all testimony under
oath. Please be advised that witnesses have the right, under the
Rules of the House, to be advised by counsel during your testi-
mony. Do either of you wish to be represented by counsel? Both
have indicated not. We will begin with an opening statement from
you. You may submit a longer statement for inclusion. Mr. Ervin,
we will have you go first please, and then we will go to Mr. Fertel
after you. You might want to pull that mike a little closer. I am
having a little trouble hearing you. Is it on, the green light on
there? OK.

[Witnesses sworn.]

STATEMENT OF ROBERT C. ERVIN, JR., PRESIDENT, UNITED
STEEL WORKERS LOCAL 550, PADUCAH, KENTUCKY

Mr. ERVIN. Good morning. At the onset, I would like to take this
opportunity to thank the chairman and the ranking member for
conducting this hearing and for inviting me to testify.

Mr. Chairman, distinguished committee members, my name is
Rob Ervin, and I am president of the United Steel Workers, USW,
Local 550 at the Paducah Gaseous Diffusion Plant in Paducah,
Kentucky. There are nearly 900,000 active members in the USW
International Union, and I represent almost 800 of these members
at the site of our Nation’s last operating uranium enrichment facil-
ity.

Briefly stated, there are approximately 40,000 depleted uranium
or tail cylinders stored at the Paducah plant and over 20,000 at the
closed facility in Portsmouth, Ohio. Until recently, these tails were
considered to be a waste product and an environmental liability.

However, due to historic increases in the price of uranium, the
circumstances have now changed. For well over a year now, I have
been working with plant management, community leaders, and our
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congressional delegation to develop a responsible strategy for re-en-
richment of tails at the Paducah plant. My efforts are not exclusive
to my responsibilities as a union official. They occur in a broader
context as a member of the plant workforce and of the local com-
munity. Whatever happens to the Paducah plant affects both hour-
ly a}llld1 salaried employees alike and thus affects the community as
a whole.

When we examine the tails issue in its simplest terms, there are
certain elements that are undeniable. First, there are tails inven-
tories at Paducah and Portsmouth that now have considerable
worth. Their total value is dependent on market conditions and
other variables, but they do have significant value at today’s mar-
ket prices.

Secondly, re-enrichment of tails requires an enrichment plant.
Until such time as another facility becomes operational, the Padu-
cah plant is the only domestic facility where this re-enrichment ac-
tivity can occur.

Last but not least, failure to extract the value from these tails
because of indecisiveness within DOE or concerns over past issues
related to the United States Enrichment Corporation, USEC, defies
all logic and reason.

Simply put, we now have a unique opportunity at our disposal,
one that we need to take advantage of. I firmly believe that a con-
tract can be devised that meets DOE policy goals, that is fair to
USEC, and serves the best interest of the taxpayer.

The Department of Energy, DOE, recently released their much-
anticipated policy statement on management of their excess ura-
nium inventory. This statement acknowledges what we have
known for quite some time, and that is, in light of the significant
increases in uranium prices, tails have now become a valuable com-
modity.

However, the policy statement is written in generalities and pro-
vides no clear determination as to how or if DOE plans to proceed
with tails re-enrichment or any timeframe in which this action
would begin.

Absent DOE direction, this much is known: Paducah has the only
near-term domestic capability for re-enrichment of tails. Waiting
for another domestic facility to come into existence incorporates an
unnecessary risk of value reduction and loss of potential revenue.

As the only remaining domestic enrichment facility, Paducah
plays a key role in maintaining critical, national and energy secu-
rity objectives. Continued operation of the Paducah plant is essen-
tial to an orderly transition to a more competitive and viable en-
richment industry in the United States. And the re-enrichment of
tails could help secure that future.

While the final determination of the policy direction resides with
the DOE and Congress, the two most logical options are two that
Paducah can perform without question. Tails can be re-enriched
back to the level of natural uranium and introduced into the mar-
ket at a rate that does not adversely impact the domestic uranium
industry.

Tails can also be re-enriched to low-enriched uranium, LEU. This
LEU could then be used to meet various DOE programmatic needs
and could also be used to create a strategic uranium reserve. Con-
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sidering our current levels of dependence on the Russians and
other foreign suppliers, creating a strategic uranium reserve does
make sense from an energy and national security standpoint.

The Paducah plant has the excess capacity to re-enrich tails at
a controlled rate and the workforce necessary to perform this work
safely and efficiently. The only thing missing is a clear path for-
ward. House Resolution 4189, introduced by Representatives Whit-
field and Smitt, represents what I believe to be a sound strategy
for a responsible and timely re-enrichment program.

The USW strongly supports this legislation and is appreciative of
their leadership efforts. The USW strongly opposes an auction sys-
tem that results in the work being performed by foreign enrichers.
Not only would this undermine the aforementioned policy objec-
tives, it would also result in the outsourcing of highly skilled, good-
paying U.S. jobs.

Mr. Chairman, this concludes my testimony, and I am happy to
answer any questions that you may have.

[The prepared statement of Mr. Ervin follows:]
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Before I begin this morning, I would like to take this opportunity to thank the Chairman

and the Ranking Member for conducting this hearing and for inviting me to testify.

Mr. Chairman, distinguished committee members, my name is Rob Ervin, and [ am
President of United Steelworkers (USW) Local 550 at the Paducah Gaseous Diffusion
Plant (PGDP) in Paducah, Kentucky. By way of background, there are 850,000 active members
in the USW International Union, and we are North America’s largest industrial union. |
personally represent almost 800 members that are involved in uranium enrichment;
environmental remediation; infrastructure; and depleted uranium conversion activities at the site

of our nation’s last operating uranium enrichment facility.

Briefly stated, there are approximately 40,000 depleted uranium or “tails” cylinders
stored at the Paducah plant site. In addition, there are over 20,000 cylinders stored at the closed
enrichment facility at Portsmouth, Ohio. Until recently, these cylinders were considered to be a
waste product and an environmental liability to the local community. In fact, Public Laws 105-
204 and 107-206 were championed by Senator Mitch McConnell and enacted by Congress.
Those laws require the Department of Energy (DOE) to build two conversion facilities -- one at

Paducah and one at Portsmouth -- to dispose of these cylinders and eliminate this lability.
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However, due to market conditions and the renewed world-wide interest in nuclear power, the

circumstances have now dramatically changed.

For well over a year now, I have been working with local plant management, community
leaders, and our Congressional delegation in developing a strategy for the re-enrichment of tails
at the Paducah plant. Let me be clear that my efforts in this matter are not exclusive to my
responsibilities as a union official. They occur in a broader context as a plant worker, and as a
long standing resident of my community. Whatever happens to the plant not only affects my
USW constituency, it affects the entire plant workforce and the community as a whole. As such,
1 feel a sense of responsibility to also speak on behalf of the salaried workers at the plant who

contribute to our success and who would otherwise have no voice.

When we strip away the extraneous matters from this issue, and examine it in its simplest

terms, there are some elements that I believe all interested parties can agree on.

First, there are tails inventories at both the Paducah and Portsmouth sites that now have
considerable worth. Their total value is dependent on market conditions and other
variables, but these inventories now have tremendous value at today’s market prices, which

follows the rise in commodity prices.

Secondly, re-enrichment of the tails in these cylinders requires an enrichment plant.
Until such time as the United States Enrichment Corporation (USEC) deploys its new American

Centrifuge Plant (ACP) in Portsmouth, Ohio, or another domestic facility becomes operational,
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the Paducah Gaseous Diffusion Plant is the only “near term” facility in this country where re-

enrichment activities can take place.

Last, but certainly not least, failure to extract monetary value from these tails while the
market conditions provide such an opportunity -- whether from indecisiveness within DOE,
differences over process and contracting, concerns over past issues related to the USEC, or the

quagmires of the bureaucratic process as a whole -- defies all logic and reason.

On March 13, 2008, DOE released their much anticipated Policy Statement on the
management of the Department’s excess uranium inventory. This statement acknowledges that
in light of the significant increases in uranium prices, the depleted uranium stockpiles have now
become a very valuable commodity both in terms of their monetary value, and the role they can
play in achieving DOE missions and maintaining a healthy domestic infrastructure. However,
the statement provides no clear and concise determination as to how DOE plans to proceed with
a tails re-enrichment program or any definitive time-frame in which this action would
commence. Absent DOE direction, this much is known: Paducah has the only “near term”
domestic capability to re-enrich these tails. Waiting for another domestic facility to come into
existence incorporates an unnecessary risk of value reduction and the potential loss of revenue to

the United States Government.

It is worthy to note that, even though Paducah operates at a refatively high cost of
production because of first generation technology, this 50-plus year old facility is still

performing very well. The USW workers have been instrumental in helping increase plant
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efficiency and last year’s productivity reached an all-time high. As such, our facility is still fully

functional, and more than capable of re-enriching tails for our government.

The Paducah Gaseous Diffusion Plant has survived major challenges and is still facing
new challenges. We survived the startup of privatization, and the Russian HEU Agreement that
shifted almost half of the U.S. market for enriched uranium to the Russians and caused the
shutdown of our sister plant at Portsmouth. We have survived increasing rates for electric power
but we are still facing potential unfair trade, particularly from the Russian Government and as a
result of a U.S. Court of Appeals decision that threatens to undermine the new antidumping

suspension agreement between the U.S. and Russian governments.

The Paducah plant now plays a key role in maintaining critical U.S. national and energy
security objectives, and the continued operation of this plant is critical to achieve an orderly
transition to a more competitive and viable enrichment industry in the U.S. Performing the re-
enrichment of the tails for DOE would help secure that future. Shifting this potential business to
overseas enrichment plants could undermine all of those objectives. And from a strictly human
point of view, this action would seem to be grossly unfair to the Paducah workers whose efforts

were instrumental in helping this country win the “Cold War”.

While the final determination of the policy direction resides with DOE and the Congress,
the two most prominent options that are available today are two that the Paducah plant can

readily perform without limitation:
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(1) The tails can be re-enriched back to the level of natural uranium (0.711) weight
percent and be introduced back into the market at a rate that does not have an adverse
impact on the domestic uranium industry. The proceeds from these sales can be
deposited into the appropriate accounts, and can then be used to offset the continuing
costs of remediation activities at the Paducah plant, and decontamination and

decommissioning at the Portsmouth, Ohio and the Oak Ridge, Tennessee facilities.

(2) The tails can be re-enriched up to the level of Low Enriched Uranium (LEU).

This LEU could then be used to ensure an adequate supply of material is always available
to meet various DOE programmatic needs and to support the energy security of this
nation through the maintenance of a strong domestic enrichment industry. LEU could
also be used to create a Strategic Uranium Reserve. We have a Strategic Petroleum
Reserve that can be accessed when the need arises, and it seems to me that given our
current levels of dependence on the Russians and other foreign suppliers, a Strategic

Uranium Reserve makes good sense from an energy and national security standpoint.

If I were given the opportunity to present a "perfect world" operational scenario before
this Committee, it would be this: I would advocate that the tails cylinders remain at the Paducah
site in their present condition, and only be re-enriched after the conclusion of our present
commercial enrichment operation (currently projected to be 2012). That plan would extend
operations of the plant and assure jobs for our members beyond 2012. Unfortunately, I cannot
make that argument in good faith. The price of uranium may decline by that time, and the

current value of the tails to the government and the taxpayer would be lost. However, I would
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anticipate that if we start now to re-enrich the tails at a realistic and carefully controlled rate, we

would still be doing so by the year 2012.

In conclusion, let me say that we have a unique opportunity at our disposal and that 1
firmly believe a contract can be devised that meets DOE policy goals that is fair to the Paducah
plant operator and that serves the best interests of the government and the taxpayers. House
Resolution 4189, introduced by Representatives Whitfield and Schmidt, represents what I
believe is a sound legislative effort to achieve a fiscally responsible and timely re-enrichment
program. The USW strongly supports this legislation, and is very appreciative of their leadership

efforts.

The USW strongly opposes an auction system that would result in work being
outsourced to foreign enrichers. Not only would this action result in the outsourcing of highly-
skilled, good paying U.S. jobs, but it would also undermine national policy objectives, and
impact our energy and national security by furthering our dependence on foreign sources of

energy.

Mr. Chairman, this concludes my testimony. And I am happy to answer any questions

that you may have.
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Mr. STUPAK. Thanks Mr. Ervin. Mr. Fertel, your opening state-
ment please, sir.

STATEMENT OF MARVIN S. FERTEL, EXECUTIVE VICE
PRESIDENT, NUCLEAR ENERGY INSTITUTE

Mr. FERTEL. Thank you, Mr. Chairman, Ranking Member Shim-
kus, Mr. Whitfield, Mr. Barton. I appreciate the opportunity to ap-
pear today and to provide this testimony regarding selling the De-
partment of Energy’s depleted uranium stockpiles.

As you have already heard, the increased focus on nuclear plant
deployment in the U.S. and worldwide has also resulted in a sig-
nificant increase in the price of uranium. In just the last 2 years,
since March 2006, the long-term price of uranium has gone from
$41 to $95 a pound. The increase in uranium prices has stimulated
planning for expansion of existing mines and major planning for
and development of new uranium mines worldwide, including in
the U.S.

It also provides a meaningful opportunity for the sale of depleted
uranium tails from the DOE enrichment program. In this regard,
we understand that the current DOE stockpile of depleted tails is
about 40 million pounds of G2308U equivalent at greater than .3
percent G2235U. At projected long-term uranium prices at between
70 and 90 pounds, these tails have a potential value of $2.8 to $3.6
billion in the commercial market.

Still more lower assay material may prove economical for re-en-
riching as well, increasing the potential return to the government.
While recognizing that not all of the tails may be readily re-en-
riched for sale in the commercial market, it seems clear that the
market could use additional supply and that the government could
gain significant value by the sale of tails for re-enrichment, a situa-
tion that was not commercially viable as recently as three years
ago.

NEI surveyed its utility members regarding potential interest in
purchasing tails for re-enrichment, and this is a little update on
the numbers that we submitted in my testimony because we got
one more in. Of the 15 companies that responded, 7 companies rep-
resenting 61 generating units indicated they would or could be pos-
sibly interested in such purchases. Eight companies were not.

With regard to the definition of a program for re-enrichment of
DOE tails and their sale into the commercial marketplace, we sug-
gest the following characteristics. While it is likely market condi-
tions will support the re-enrichment of tails and the sale of ura-
nium into the market over a long period of time, the program
should begin as soon as practicable to provide experience with and
greater certainty for the commercial market as well as revenue to
the government.

The sale for re-enrichment by a buyer desiring a uranium supply
or the sale by DOE of uranium resulting from contracting for re-
enrichment services should be done in a way that does not under-
mine the deployment of new uranium mines and conversion facili-
ties in the U.S. In this regard, the aggregate disposition of U.S.
surplus nuclear fuel should not exceed about 10 percent of the an-
nual demand in the U.S.



90

Given the limited domestic enrichment capacity between now
and the post-2013 time period, government contracting for re-en-
richment of tails should avoid adversely affecting re-enrichment
supply to the commercial market.

Four, the government should consider auctions for a portion of
the tails being re-enriched until approximately 2020 should also
contract for enrichment services from USEC for the re-enrichment
of tails that will ultimately be sold into the market by DOE.

Five, if the U.S. government determines that a domestic enrich-
ment facility is necessary for national defense purposes and that
the existing Paducah facility is required for those purposes, the ex-
clusive use of the facility over the longer term for the re-enrich-
ment of tails would likely entail a national security premium that
should not be allowed to artificially impact prices in the commer-
cial market.

And six, the revenue received by the government associated with
the sale of tails for re-enrichment or uranium derived from re-en-
riched tails sold by DOE should be dedicated to the GDP D&D fund
if required to make up the deficits in the fund.

I thank you for the opportunity to participate in the hearing and
look forward to your questions.

[The prepared statement of Mr. Fertel follows:]

STATEMENT OF MARVIN S. FERTEL

The Nuclear Energy Institute (NEI), on behalf of the nuclear energy industry, ap-
preciates the opportunity to provide this testimony regarding “Selling the Depart-
ment of Energy’s Depleted Uranium Stockpile: Opportunities and Challenges.”

NEI is the organization responsible for establishing unified nuclear industry pol-
icy on matters affecting the nuclear energy industry, including the regulatory as-
pects of generic operational and technical issues. NEI’s members include all utilities
licensed to operate commercial nuclear power plants in the United States, nuclear
plants designers, major architect/engineering firms, fuel fabrication facilities, mate-
rials licensees, and other organizations and individuals involved in the nuclear en-
ergy industry. NEI’s members are the commercial entities that have purchased en-
riched uranium services from the Atomic Energy Commission, the Department of
Energy, and from USEC since its inception.

Nuclear energy currently supplies 20 percent of our Nation’s electricity supply,
and is America’s largest source of clean-air, carbon-free electricity, producing no
greenhouse gases or other air pollutants. Nuclear energy accounts for 71 percent of
the Nation’s clean-air electricity generation. In 2006, U.S. nuclear plants prevented
the discharge of 681 million metric tons of carbon dioxide into the atmosphere. This
is nearly as much carbon dioxide as is released from all U.S. passenger cars. The
industry is committed to maintaining the benefits of nuclear energy to benefit the
United States and the world.

Because of the growing need for additional baseload electricity in the United
States, nuclear generating companies have already submitted nine license applica-
tions. We estimate that at least another five applications will be made this year.
This could result in 15-20 new operating nuclear plants in 2020, an additional
20GW-25GW of generating capacity.

In addition to the deployment of new enrichment facilities, the increased focus on
new nuclear plant deployment in the U.S. and worldwide has also resulted in a sig-
nificant increase in the price of uranium. Since March 2006, the spot and long-term
price for uranium has risen from $41.00/1b and $41.00/1b respectively, to $71.00/1b
and $95.00/1b, respectively, in March 2008. The increase in uranium prices has stim-
ulated planning for expansion of existing mines and major planning for and develop-
ment of new uranium mines worldwide, including in the U.S. It also provides a
meaningful opportunity for the sale of depleted uranium tails from the DOE enrich-
ment program to entities that see the value of re-enriching them for sale in the ura-
nium market. In this regard, we understand that the current DOE stockpile of de-
pleted tails is about 40 million pounds of G2308U equivalent at greater than 0.3%
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G2235U. At projected long-term uranium prices of between $70/1b and $90/1b, these
tails have a potential value of between $2.8B and $3.6B in the commercial market.

Still more lower-assay material may prove economical for re-enriching as well, in-
creasing the potential return to the government. While recognizing that not all of
the tails may be readily re-enriched for sale in the commercial market, it seems
clear that the market could use some additional supply and that the government
could gain significant value by the sale of the tails for re-enrichment, a situation
that was not commercially viable as recently as 3 years ago. NEI surveyed its utility
members regarding potential interest in purchasing tails for re-enrichment. Of the
14 companies that responded, six companies representing 53 generating units indi-
cated that they would or possibly would be interested in such purchases. Eight com-
panies representing 25 units said they would not be interested.

With regard to the definition of a program for the re-enrichment of DOE tails and
their sale into the commercial marketplace, we suggest the following characteristics:

(1) It is likely market conditions will support the re-enrichment of tails and the
sale of uranium into the market over a long period of time. However, the program
should begin as soon as practicable to provide experience with and greater certainty
for the commercial market as well as revenue to the government;

(2) The sale of tails for re-enrichment by a buyer desiring uranium supply, or the
sale by DOE of uranium resulting from contracting for re-enrichment services,
should be done in a way that does not undermine the deployment of new uranium
mines and conversion facilities in the U.S. In this regard, the aggregate disposition
of U.S. government surplus nuclear fuel should not exceed 10 percent of the annual
demand in the U.S;

(3) Given the limited domestic enrichment capacity between now and the post-
2013 time period, government contracting for re-enrichment of tails should avoid ad-
versely affecting enrichment supply to the commercial market;

(4) The government should consider auctions for a portion of the tails being re-
enriched, but until approximately 2020, should also contract for enrichment services
from USEC, for the re-enrichment of tails that will ultimately be sold into the mar-
ket by DOE;

(5) If the U.S. government determines that a domestic enrichment facility is nec-
essary for national defense purposes, and that the existing Paducah facility is re-
quired for those purposes, the exclusive use of the facility over the longer-term for
the re-enrichment of tails would likely entail a national security premium that
should not be allowed to artificially impact prices in the commercial market; and

(6) The revenue received by the government associated with the sale of tails for
re-enrichment, or uranium derived from re-enriched tails sold by DOE should be
dedicated to the GDP—D&D fund, if required to make up the deficits in the fund.

NEI appreciates the opportunity to provide this perspective to the subcommittee
and would be happy to answer any questions you may have.

Mr. StUuPAK. Thank you, Mr. Fertel. We will begin questions. Mr.
Ervin, let me ask you. Your testimony endorsed H.R. 4189, Mr.
Whitfield’s bill, which would direct DOE to contract with USEC as
a sole source basis to re-enrich tails and to conclude the deal with-
in 120 days. Given that there is no ceiling on the fees that USEC
could demand from DOE and DOE has given no alternative but to
conclude a deal with USEC, do you believe the taxpayers would be
able go derive full and fair value from the tails under this agree-
ment?

Mr. ERVIN. Yes, I do. The legislation represents what we thought
was a sound strategy at the time that the legislation was crafted.
Now, that doesn’t mean to say that the legislation could not be
tweaked, that we could not modify those time parameters, but——

Mr. STUPAK. So you just like the idea that we are going to be
moving this and doing something quickly?

Mr. ERVIN. If we do not put some type of time limitation on this
matter, we will be having this same discussion next year.

Mr. STUPAK. And I know that you have sat through the first part
of this hearing too. What about the idea of auctioning some, at the
same time, taking a little closer look at USEC doing it, doing part
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of 1}11: Eecause 14 percent a year is the most you can do at Paducah,
right?

Mr. ERVIN. Those numbers, I believe, would be subject to inter-
pretation and debate. Without knowing the particulars of an auc-
tion-type contract, I would not want to basically comment. I will
say that the Russians—I believe we do not have a 123 agreement
that is required by the Atomic Energy Act of 1954.

Mr. STUPAK. That is true, but there would be nothing that would
prevent DOE in asking about taking bids to see if Russia or France
was interested, as long as the uranium was enriched here in the
United States. They could still be a bidder. There would be another
opportunity to get competition in to get the fair market value for
the taxpayer, right?

Mr. ErRVIN. That is correct, but if in an auction scenario that we
enrich the tails at Paducah, then utilities would essentially become
a middleman. And that obviously would eradicate some of the ben-
efit to the government.

Mr. StupaK. OK, H.R. 4189 also calls for depositing the proceeds
of the tails enrichment into your D&D fund. That is for
decontainment and decommission, right?

Mr. ERVIN. Decontamination and decommissioning.

Mr. STUPAK. So why wouldn’t this money then just be available
to go back to the Treasury and other important government func-
tions?

Mr. ErvVIN. We have to have source of revenue for decontamina-
tion and decommissioning, D&D, at both the uranium enrichment
facilities. The money has to come from somewhere. This looks like
a good opportunity to provide that source of revenue.

Mr. STUPAK. Sure, but your D&D fund, the authorization for it
ran out in October of last year, right?

Mr. ErVIN. That is correct.

Mr. STUPAK. So technically the government couldn’t transfer
money into it if it is not authorized to do so.

Mr. ErVIN. I believe it could be reinstated and——

Mr. STUPAK. Sure.

Mr. ERVIN [continuing]. The money therefore transferred into it.

Mr. StupPAK. OK, as part of reauthorization, should the tax on
utilities, which covers about one-third of the annual contributions,
also be extended?

Mr. ErRVIN. I do not have the necessary background and am
not——

Mr. StupAK. OK.

Mr. ERVIN. I am not privy to that type of information where I
could answer that type of question.

Mr. StuPAK. OK, Paducah plant is 50 years old, thereabouts, and
it is currently in good operating order. I know when I was down
there, it looked like it was doing well. Is it able to continue oper-
ations though past 2012, or is the plant maintenance such that re-
liable operations past 2012 would be questionable, as USEC runs
its plant to its expected end of its economic life?

Mr. ErvVIN. Yes, what we would have to do is request that USEC
take a look at their projected operating lifespan on the plant and
start initiating programs and infrastructure repairs that will allow
the facility to continue operation past 2012.
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Mr. STUuPAK. Well, let me ask you this. USEC’s future is pegged
to the commercial successes of its advanced centrifuge technology,
which is planned for the Portsmouth, Ohio facility. What actions do
you believe the government should take in the event USEC is un-
able to commercialize its advanced centrifuge technology?

Mr. ERVIN. My primary responsibility is to the membership of
the USW at the Paducah Gaseous Diffusion plant. What happens
with respect to USEC’s ability to deploy their ACP project is out
of my ability to influence and really out of my area of concern. If
it happens, it happens. If it doesn’t, it doesn’t. My primary objec-
tive is to continue to look at ways to keep the gaseous diffusion
plant that we currently have in operation without being overly pre-
occupied about what if we are going to do with one that might be
built at some point later.

Mr. StuPAK. OK. Mr. Fertel, does NEI support H.R. 4189?

Mr. FERTEL. We do not at this time.

Mr. StupAK. OK, do you believe DOE should offer some of its
tails for auction in the near term?

Mr. FERTEL. Actually, in my testimony, Mr. Chairman, I offered
that I thought we needed to deal with Paducah as a primary source
and also go up for auction. Most of the auction discussion that you
just had talked about foreign auctions. We are deploying new en-
richment facilities in this country.

Mr. STUPAK. Sure.

Mr. FERTEL. And at least my understanding is all three of the
companies that are looking to deploy them, one that is already
under construction, would be interested in hearing about auctions,
which would be in out years.

Mr. STUPAK. Right.

Mr. FERTEL. And as I already found out, utilities are interested,
and I appreciate Rob’s comment on being a middleman. But they
may also have a lot more leverage in dealing with actually the only
enricher in town for doing a deal because they continue to do busi-
ness with them.

Mr. STUPAK. So utilities would really have more leverage than
maybe DOE then, right?

Mr. FERTEL. They might.

Mr. StupaK. OK, and then I believe I alluded to some testimony
earlier. You have 53 of your 103 members who indicated an inter-
est.

Mr. FERTEL. I updated it. Sixty-one plants right now would ei-
ther say yes or they would like to at least be considered for it.

Mr. StupPAK. OK, so about 60 percent, then. What was the re-
sponse from your members? Were they interested in this? I mean
if you have 103 members, did they all respond? I know you got 63
affirmative in some. Did the others respond?

Mr. FERTEL. Yeah, we got about 70 percent of the industry to re-
spond. It was a pretty quick turnaround.

Mr. STUPAK. How much time did you have?

Mr. FERTEL. I think it was about 48 hours.

Mr. StupaK. OK, and you got 70 percent response in 48 hours.
We wrote a letter on February 14, 2007. We are still waiting for
even a request for information from DOE. That is amazing. OK, if
DOE were to auction tails, would the industry support a DOE re-
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striction on exporting these tails overseas for re-enrichment, or do
you want that as a competitive option or——

Mr. FERTEL. I think our members would want it as a competitive
option is what I would think. But to the question on Paducah, we
need Paducah to keep operating.

Mr. STUPAK. Sure.

Mr. FERTEL. Let us be very clear about that, and I don’t under-
stand even a 2012 date because even if the American Centrifuge
is deployed, I expect whatever utilities sign contracts for it will
want to be certain that there is a backup source until it operates
commercially for a while. And Paducah is the most obvious backup
source for a USEC deployment of even a new technology.

Mr. STUPAK. Sure, and, as Mr. Ervin pointed out, even if we did
allow Russia or France to compete, we would still want those
things reprocessed here in the United States also from a security
point of view. But if they competed for price, they could also help
leverage, could they not, a higher price?

Mr. FERTEL. Potentially. It would give DOE information. It
would at least help you get some better information.

Mr. STUPAK. As to a base for——

Mr. FERTEL. Yes, sir.

Mr. StupaK. OK, what is the basis for the joint industry position
that sales of DOE excess uranium inventories not exceed—and you
mentioned this in your opening—10 percent of the U.S. market?
Wouldn’t a floor price be a more economically rational way to en-
sure that DOE does not flood the market and destroy business in-
vestment in mining or conversion?

Mr. FERTEL. Yeah, it is very hard at NEI to deal with fuels
issues with our membership because, as you can imagine, we have
both the sellers and the buyers. And putting aside, making sure we
don’t get into any sort of antitrust or anti-competitiveness——

Mr. STUPAK. Right.

Mr. FERTEL [continuing]. Issues, we never talk price. So we al-
ways talk in terms of policies that the government could be looking
at. And the compromise that we ended up with—in every discus-
sion, Mr. Chairman, you hear the same thing. The utilities would
say the numbers should be much bigger, and the suppliers, wher-
ever they are in the supply chain, will always say the numbers
should be much smaller.

Mr. STUPAK. Right.

Mr. FERTEL. And after a lot of good discussion, we end up with
something that everybody could compromise. So it is not analytical.

Mr. STtuPAK. Well, let me ask this, and then my time is up. I
want to ask one more question if I may. Turn to tab 4. It should
be right there in your exhibit—I am sorry, tab 1, slide 4, which
shows the domestic mining production is about 10 percent of the
total amount of uranium consumed by U.S. utilities. And there it
is right there. Given the large amount of imports and a weak dollar
that we see right now, isn’t it likely that DOE sales of depleted
uranium would tend to displace imports rather than displace do-
mestic mining operations?

Mr. FERTEL. The thing from my experience, Mr. Chairman, is
that what the market needs is certainty. And if they get certainty,
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they can plan their projects. I am going to our fuel conference next
week, and I will hear what people are projecting.

Last October when I went, uranium mines were talking about
growing to about 10 million pounds in this country. And what they
need to be able to do that and make the investments in the busi-
ness decisions is know what is happening, not only in the other
competitive markets, but what the government might do.

So I think if you do what you do with certainty, they may not
like the number, but they can plan around it and make good deci-
sions. So I am not answering your question directly because I am
not sure I know what it would displace, but I can tell you the be-
havior you would see on the commercial side is that the more cer-
tain the DOE could make what they are doing, the better off every-
body is for knowing how they can make their decisions.

Mr. StupAK. OK, I have no further questions of this witness. Mr.
Shimkus, please.

Mr. SHIMKUS. Thank you, Mr. Chairman. I don’t want to get
bfack into our previous debate, but I do like the e-mail that I read,
if we

Mr. STUPAK. Sure, in the—sure.

Mr. SHIMKUS [continuing]. File it in the record. Yeah, I appre-
ciate it.

Mr. STUPAK. The e-mail of August 6, 2007 will be made part of
the record.

Mr. SHIMKUS. Thank you.

Mr. STUPAK. You had referenced it earlier for the record.

Mr. SHIMKUS. Thank you. I am a supply guy so I understand
your debate. What I would say for the consumer at the end, we
want more supply of everything so that we have lower cost. Mr.
Ervin, how would your local—and I need to come to your facility,
and you know I am right across the river. I have been to Metropo-
lis a couple times, so you probably have some members who live
in my district I would imagine.

Mr. ERVIN. I do represent quite a few of your constituents.

Mr. SHIMKUS. How would your local view a proposal, either by
legislation or by the DOE, to send tails to Russia or France to re-
process?

Mr. ErRVIN. We would be diametrically opposed to such an action.
Those are our direct competitors, and I might add that those com-
petitors are either government owned or government subsidized.
And we are forced to compete with them as a private entity.

Mr. SHIMKUS. Wouldn’t you agree that also for issues of national
security, the growth of nuclear power in this country again, the
growth of new high-paying jobs, encouraging new processing facili-
ties—I know you would like to be the sole one—but for the country,
the encouraging of reprocessing in this country is the way we
should go?

Mr. ERVIN. Absolutely. We need to be promoting a viable and
healthy domestic enrichment industry.

Mr. SHIMKUS. And I want to follow up on your statement. You
advocate that DOE should hold off enrichment of its depleted ura-
nium inventories until after 2012, when the plant plans to close.
After 2012, re-enrichment of the depleted tails could keep the plant
open. However, if we wait until 2012, isn’t there a risk that the
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price of uranium will come back down to a level where it is no
longer economic to re-enrich?

Mr. ERVIN. Yes, sir. That was my perfect world scenario that ob-
viously doesn’t exist.

Mr. SHIMKUS. Well, sometimes we think it exists here until 2012
comes around, or something like that.

Mr. ERVIN. According to the UX Consulting Company, who is an
industry participant, in January of 2006, uranium feed prices were
at $35 a pound. In June of 2007, they were $135 a pound. In Janu-
ary of 2008, they were $75 a pound. So we see a significant in-
crease in a very short period of time, and there is concrete data
that reflects that.

Based on those types of fluctuations, I would be hard-pressed to
tell you that a logical and realistic option would be for us to sit on
the tails at Paducah, where they have been for 50 years and no one
wanted to take them off our hands when they weren’t worth any-
thing. That there would still be sufficient value to sit on them in
that manner. That is just not a guarantee that I can make. I would
love to be able to do that because then my facility could enter into
a re-enrichment activity at the conclusion of our commercial enrich-
ment activity. But I don’t have a crystal ball, and I can’t make that
assumption in good faith.

Mr. SHIMKUS. Great. Thank you. Mr. Fertel, in your testimony,
you note that if DOE decided to auction the depleted uranium,
eight utilities representing 25 nuclear reactors would not be inter-
ested in purchasing the completed tails. Considering their value in
today’s uranium market, why would so many utilities skip an auc-
tion of this material? I mean simply put, why?

Mr. FERTEL. Yeah, I didn’t talk to them directly, Congressman
Shimkus.

Mr. SHIMKUS. Well, go talk to them and find out.

Mr. FERTEL. But the way individual buyers and companies look
at things, one, they may have already built up inventory and they
are not looking for things right now. Two, there are some utilities
that would just as soon not deal with the government because it
is too hard. So there could be a number of business decisions as
to why those don’t. What I think is interesting is if you look at the
numbers that wanted, it is large fleets. And I think that is because
large fleets can deal with diversity of supply and manage the risk
of dealing with different suppliers better. That is my guess. I hon-
estly didn’t look at the details, and I didn’t call them directly my-
self.

Mr. SHIMKUS. No, and I am just teasing you. The last question
I have, Mr. Chairman, for Mr. Fertel. In your statement, you indi-
cate that DOE should contract exclusively with USEC until 2020
for re-enrichment of depleted uranium. And we already talked
about the sole debate. But come 2013, USEC may not be the sole
opportunity. Should DOE also offer LES, New Mexico, 2013,
Arreva, and GE sometime in the future the opportunity to re-en-
rich some of the depleted uranium if these companies build enrich-
ment facilities here in the U.S.?

Mr. FERTEL. Absolutely, and the statement in my testimony indi-
cated that, while they should do that, they should also auction a
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portion. And to be honest, I would see more being auctioned as you
get out in the other facilities.

NEI is in a strange place in some of these discussions because
we try to look at the whole industry, and no one wants LES,
Arreva, GE, USEC to succeed more than we do. But the only oper-
ating facility right now and the only one that is on the move to-
wards operation are USEC and LES. And if the others don’t get up,
we need this one to keep operating, not only to get rid of tails but
to supply fuel to 104 reactors.

So parochially, I want to maintain some security supply domesti-
cally for as long as I can, until I know I have enough diversity.

Mr. SHIMKUS. Well, and I am there too. I just think the issue is
2020 versus 2013. I think you have got some folks in your industry
who are not pleased with the 2020.

Mr. FERTEL. And I think they should get some through the auc-
tions, and I think that if I were DOE, I might actually auction
more with time, as there are more options.

Mr. SHIMKUS. And I guess we would follow up why the auctions
and not through the contract?

Mr. FERTEL. Well, if you only had a couple, maybe what you
would do is do sole sources with a couple. But if you had four or
five, you ought to auction.

Mr. SHIMKUS. Well, we are only going to have—by 2013, hope-
fully we will have two. Well, hopefully two. They are saying maybe
three, but maybe two.

Mr. FERTEL. OK.

Mr. SHIMKUS. I yield back. Thank you, Mr. Chairman.

Mr. STUPAK. Thank you, Mr. Shimkus. Mr. Barton for questions
please.

Mr. BARTON. Thank you. I think I will start off with our NEI wit-
ness. And I didn’t read your opening testimony. Does it take a posi-
tion on this GAO question of the DOE’s legal authority to auction
or sell the depleted uranium tails? Do you all have——

Mr. FERTEL. No, we didn’t take any position on the legal issues,
but I think that seemed to be vetted pretty well during the discus-
sion, but we did not take a position.

Mr. BARTON. OK, I wasn’t here for the first panel, but it would
assume to be that the Department of Energy would have the au-
thority to do that because depleted uranium is a form of uranium.
And we clearly give DOE the authority under certain terms and
conditions to sell uranium, which I would think would extend to
various configurations of wuranium, including depleted mine
tailings, which would be my position if the committee decides to
take a position on it.

Mr. FERTEL. I know, Mr. Barton, that you and I are both engi-
neers, and we would think logically. But that is a legal thing, and
I never find that the way I think is the way they think.

Mr. BARTON. Right. Luckily, though, it is the engineers who solve
the problems. My friend from the union, does your group take a po-
sition on just a pure auction? Yes, sir, you.

Mr. ERVIN. Yes, sir. We are opposed to a pure auction.

Mr. BARTON. And why is that?

Mr. ErvIN. Well, without knowing the particulars, we would as-
sume that the utilities would be interested in acquiring the mate-
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rial and then shipping it overseas for enrichment. That would
equate to the outsourcing of our jobs.

Mr. BARTON. OK, I understand that. That is not an illogical posi-
tion. But we have something that was a problem, and now it is an
asset. It would seem that we would want to get maximum value
for that.

Now, I want to ask a question to the chairman, which is a little
unusual. If we were to do an auction, could the proceeds of that be
used in budget reconciliation to offset other areas in our commit-
tee’s jurisdiction, like Medicaid? I mean——

Mr. StupPAK. That is

Mr. BARTON. Are you enough of an expert on the CBO and the
budget reconciliation outfits?

Mr. STUPAK. Since it came out of our committee, we would have
hopefully some jurisdiction on where it went, unlike Mr. Doyle who
suggested it, then went somewhere else. And I don’t know. He
hasn’t been back. He’s the only one who had an answer to that.

Mr. BARTON. Well, when I was chairman and we did a budget
reconciliation package, my recollection is that if it was in the com-
mittee’s jurisdiction, we——

Mr. STUPAK. That is

Mr. BARTON [continuing]. Could use it

Mr. STUPAK [continuing]. The precedent we are using.

Mr. BARTON [continuing]. Within any area of our jurisdiction be-
cause the famous—Ilet us have another spectrum auction. We could
always do a spectrum auction

Mr. StuPAK. Correct.

Mr. BARTON [continuing]. And then use that to offset some of our
health issues, which is that would seem to me that this is a kind
of gift from the gods if we can satisfy Mr. Whitfield’s concerns, that
$7 to $10 billion could go a long way in helping on the doctor fix
and the physician and some of those issues.

Mr. StupAK. If we did the legislation which GAO says we need,
and I know you may think that—and DOE says they thought they
had the authority. But if we just did those three letters and define
what value we are going to use, or reasonable value or whatever
it is, then we would have to put in there the exception to the Mis-
cellaneous Receipts Act. And then, therefore, the Committee would
have jurisdiction over the proceeds generated from that.

Mr. BARTON. OK.

Mr. STUPAK. So the key words would be the exception to the Mis-
cellaneous Receipts Act.

Mr. BARTON. OK, and my last question. I believe you said in your
testimony that you want the Paducah plant to stay open. Is there
a timeframe on how long?

Mr. FERTEL. Well, I think that is going to be a decision by USEC
and others. But my feeling, Mr. Barton, is that right now we are
deploying new facilities, and we do want them to succeed. But Pa-
ducah is our only reliable source of domestic capability until LES
is up and fully operational and Arreva and GE do their thing. I
don’t honestly see how you could shut the plant down in 2012 even
if ACP is successful, in all honesty.

And the other facilities aren’t at full capacity until somewhere in
the 2012 to 2015 timeframe, if they are successful. So I would love
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to see the plant continue to operate. My arbitrary date was at least
to 2020 doing something.

Mr. BARTON. OK, and this last question is for both of you. The
staff memo indicates that USEC is in some financial distress.
Could you all comment on that if it is true? Now, I may have mis-
read the memo.

Mr. ERVIN. Well, obviously I am not a corporate executive officer
so a lot of that information would be business confidential. I will
tell you that the recent revised estimates of their American Cen-
trifuge Plant over the past year have escalated from $1.8 billion to
$2.3 billion and now stand at $3.5 billion. I cannot imagine any
scenario whereby that is going to prompt investors to line up
around the corner to join the team.

In conjunction with that, the stock price has taken a considerable
nosedive within the past few weeks, and basically the timeframe
Rzgalleled the recent announcement of re-revised cost estimate for

P.

I would not consider USEC to be the most financially viable cor-
poration that trades on the stock exchange.

Mr. BARTON. So primarily it is just the cost overruns of its new
plant. Is that a fair statement?

Mr. ERVIN. I would have no way of knowing exactly. I would
imagine you could credit it in more than one area if you wanted
to be generous.

Mr. BARTON. OK. Mr. Fertel?

Mr. FERTEL. I don’t have any insight specifically to USEC, Mr.
Barton. But just on the rise in the cost of the ACP, we are clearly
seeing that across the board on every project because of commodity
prices going up, particularly steel and everything else. So we are
seeing it on all the new nuclear plants, wherever they are.

And the other thing that we are finding, again independent of
the USEC ACP, is that the more engineering we get done, the bet-
ter the price, not only the better but always the higher the price—
seems to be because we are finding that companies get smarter. So
I would think that some of what has happened with the ACP are
commodity prices. And they are doing engineering.

Mr. BARTON. The new plant doesn’t have the capacity that the
existing plant does.

Mr. FERTEL. That is correct.

Mr. BARTON. Interesting. OK, thank you, Mr. Chairman.

Mr. STUPAK. Page 6 of our committee briefing memo indicates
the financial situation on page 6 there, and it indicates USEC has
a CCC credit rating as it is facing large costs, increases and sched-
ule slippage in that new centrifuge plant that you mentioned. And
it is seeking government loan guarantees for the project. It is on
page 6 there of our briefing memo.

Mr. BARTON. It just seems funny that we privatized the facility
or corporation, and it is the sole domestic corporation. And it is al-
ready in financial trouble. You would think if you give them almost
a natural monopoly and protect them—and I am not throwing
stones at Mr. Whitfield’s workers because I know how solid they
are. But it would seem that it ought to be thriving as the nuclear
industry revives, is appearing to do so. It just doesn’t seem to make
sense.
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Mr. STUPAK. I am sure Mr. Whitfield wants to jump in on this
one.

Mr. WHITFIELD. No, ——

Mr. STUPAK. Yes, go ahead, Mr. Whitfield. Your time for ques-
tions.

Mr. WHITFIELD. No, I

Mr. STUuPAK. Mr. Barton, you still have a few more minutes. But
go ahead back and forth if you want. Go ahead.

Mr. BARTON. Yes, I will yield.

Mr. WHITFIELD. Well, I am not going to get into any financial
discussion of USEC because I don’t have all the information. But
I think everyone would agree that the gentleman within DOE who
was the biggest advocate for privatizing subsequently became the
chairman of USEC. So he was a government employee, and then
he moved there. And I must say that during his tenure, there were
lots of questions raised about his effectiveness as a manager.

Mr. BARTON. Is he still there?

Mr. WHITFIELD. He is no longer there, and the new management,
I must say, has improved dramatically. I think Rob Ervin would
agree with that and everyone else on The Hill that has had experi-
ence with him would agree with that. I do know that their elec-
trical costs are unbelievably high, and they are always trying to ne-
gotiate lower costs with TVA.

But one question that I would

Mr. STUPAK. Let me just jump in there if I may. Go to slide num-
ber 8, Kyle. This is one of the slides we had again in the briefing.
This is USEC and then U.S. mine production. That is one of the
things we are concerned about in the certainty we need because
USEC dumped uranium they received from the government. And
you see what it did to mining. So these sales infused a lot of cash
into USEC during that period of time, which was 2000 to 2005. But
then after that, it is a hit-and-miss type of situation. That is one
of the concerns that we have. But it is in the briefing memo, and
it is tab number 8 if you care to look at it.

Sorry, Mr. Whitfield, questions. We will give you

Mr. WHITFIELD. Yeah, and I don’t know, Mr. Barton, if you have
ever seen that picture there at the bottom. That is approximately
40,000 canisters at Paducah, and each one of those canisters
weighs about 14 tons. And so what this reprocessing would do
would certainly help to clean that up and to extend the life of the
USEC plant, which is important for my parochial interest, but also
it is important, I think, from the national interest because, as Mr.
Fertel said, it is good to have more than one enricher within the
country. Right now, we only have USEC. We do expect another one
to be coming online in New Mexico in the not-too-distant future.

But, Mr. Fertel, let me ask you a question. I know you don’t sup-
port my legislation, but do you think legislation is necessary? I get
the impression that we could be sitting here next year, and the De-
partment of Energy still would not have this solved. And if we have
legislation directing maybe a combination auction, reprocessing at
Paducah, we certainly could put in some protections. Even if you
just did reprocessing at Paducah, you could put in protections to
guarantee more of a competitive price. I mean there are things that
could be done on that front.
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But just from a perspective without regard to H.R. 4189, do you
think legislation is necessary to address this or not?

Mr. FERTEL. I think legislation could, on a couple of fronts, po-
tentially be very helpful. One is what, I think, seems to frustrate
everybody sitting up there, is how long it takes, and legislation
may stimulate action faster. And that is good.

And going to my certainty statement, if legislation provided some
certainty on timing of what is coming and how much, I think that
helps everybody that is trying to work this issue no matter what
their perspective is. They may not like everything exactly the way
it is, but it allows them to deal with it. It is the uncertainty that
hurts, which could hurt the country and Paducah if we don’t know
what is happening and you get bad decisions. So I wouldn’t dismiss
legislation as a good vehicle, Mr. Whitfield, to both get things going
and to try and provide more certainty to all the players in the field.

Mr. WHITFIELD. Well, recognizing, of course, that this committee
is not a legislative committee, but it certainly does focus on impor-
tant issues. So I am hopeful that as a result of this hearing that
maybe we could—and Ranking Member Shimkus could maybe use
H.R. 4189 or come up with another bill that could help us address
this and speed this issue along so we can try to take advantage of
some of these prices.

And, Mr. Ervin, thank you very much for your leadership on this
issue. You have done a tremendous job not only in Paducah but up
here working on the issue, and we appreciate your time and effort
very much.

Mr. ErRVIN. Thank you.

Mr. STUPAK. I thank the gentleman, and we do have votes on the
floor. We have about 8 minutes left. I have no further questions.
Any further questions, Mr. Shimkus? Then I will dismiss this panel
and thank them for their testimony today. And I am sure you will
see legislative action on this matter. That concludes our ques-
tioning. I want to thank all of our witnesses for coming today and
for your testimony. I ask unanimous consent that the hearing
record will remain open for 30 days, for additional questions for the
record. And I know Mr. Dingell had asked for time to put this one
response from Mr. Spurgeon. So we will hold it open for that. So
without objection, the record will remain open. I ask unanimous
consent that the contents of our document binder be entered into
record. No objection, documents will be entered into record, and the
documents you suggested, Mr. Shimkus. That concludes our hear-
ing. Without objection, the meeting of the subcommittee is ad-
journed.

[Whereupon, at 12:33 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]

STATEMENT OF HON. JOE BARTON

Mr. Chairman, thank you for holding this important hearing. The Department of
Energy has a vast inventory of uranium that is worth potentially tens of billions
of dollars. Significant increases in the price of uranium over the past few years have
meant that even the Department’s stockpile of depleted uranium—recently consid-
ered a waste to be buried-is now a valuable asset.

Indeed, what was once considered a waste is now a treasure, and we want to en-
sure that the Department is getting the most value from these new riches.
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The Department recently finalized its policy to determine how much uranium
should be kept in its stockpile and how much could be sold or transferred to support
the Department’s missions and maintain a healthy domestic nuclear infrastructure.

There may be a desire by some to act quickly and convert these uranium inven-
tories to dollars while the price of uranium is high, but we must consider what im-
pact any government sale may have on the viability of the domestic uranium mining
industry. If DOE floods the market with its uranium, it could drive down the price
of uranium and discourage any investment in domestic uranium infrastructure. At
the same time, the taxpayer deserves to benefit from the sale of this asset. Maybe
we could even generate enough new income to afford a tax cut.

I am encouraged that the nuclear industry has come together to develop a consoli-
dated proposal on how DOE can sell some of its inventories without disrupting ura-
nium markets. I hope the Department will pay close attention to their proposal.

It seems to me that DOE should first focus its attention on finding a way to sell
or transfer the depleted uranium we have in inventory. Most of this material is
stored at the Paducah Site in Representative Whitfield’s district in Kentucky. I
think Representative Whitfield may already have some good ideas on how to man-
age these materials.

I thank the Chairman and I yield back.
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Hifl, David R.

——

From: Spurgean; Derinis

Sent: Monday, August 06, 2007 4:52 PM
To: Hill, David R.

Subject: Re: ES Proposed Transaction

Tam’ travelling Monday“: and Tuesday. ~From whattI canisee.on.my.BB. this: igsue may be just
too hard to tickle “nipur.remaining 17 months:
Letts-talkioniWednesday .

----- Original Message ---~-
From: Hill, David R.

To: Spurgecn, Dennis

Sent: Mon Aug 06 12:23:32 2007
Subject: ES Proposed Transaction

Dennis ' “Attacked is“a draft of cur analysis of‘the propéaed Erergy Solutions.- USEC
transaction:iMaybe after you've had a chance to review:thisy: we:can.get together to
discuss. Thanks. drh

«<<ES Proposed Transaction 8-6-07.doc¢>>
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SCHEDULE FOR CLAY SELL
Friday, April 20, 2007

DEPART RESIDENCE EN ROUTE DOE
Met by Lee Morris

DROP-BY RFAEA MEETING
5A-118

MEETING WITH DR. RICHTER
Deputy Secretary's Office

LUNCH WITH MIMI ALEMAYHOU & KYLE
KELHOFER
BCB

MEETING WITH STEVE CREAMER & TIM BARNEY
(ENERGY SOLUTIONS)

Deputy Secretary's Office

Attendees: Deputy Secretary; Spurgeon, Dennis; Rispoli, James;
Ingols, Adam; Merchant, Brent (Required); Kinsey, Nell;
Henderson, Janine; Brooks, JoeAnn; Triay, Ines (Optional)

PRE-BRIEF FOR MEETING WITH SECRETARY
CHERTOFF

Secretary's Office

Attending: Sell, Kupfer, D'Agostino

Attendees: S1 Schedule

MEETING WITH DEPUTY SECRETARY SELL AND JIM
SLUTZ

Secretary's Office

Attending: Sell, Kupfer, Slutz

Attendees: S1 Schedule

el

2

(9/13/2007, 3:06:23 PM)

Private Calendar
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Egger, Mary

From: Egger, Mary

Sent: Saturday, May 12, 2007 8:00 AM
To: Owendoff, James

Subject: Re: USE

The end of May was not in the conversation I was in, but I do understand Dennis wants it
evaluated as a priority. Ines was in the last few mtgs, so I'm assuming you and she are
working together on this? Murphie needs to get involved, but I still regard this as
highly proprietary and on a need to know basis.

----- Original Message -—-—--
From: Owendoff, James

To: Egger, Mary

Sent: Sat May 12 07:55:23 2007
Subject: Fw: USEC

Mary

I guess the heat is on. Jim Rispoli said David said you would have comments and/for
recommendation by the end of May. I am working on the "business case” and if you have a
few minutes wed morning would like to catch up.

Thanks

Jim

————— Original Message ----=

From: Levitan, William

To: Schwartz, Doug

Cc: Triay, Ines; Owendoff, James; lacaruso, Anita; Anderson, Charles E; Ott, Karen;
Wnukoski, Karen

Sent: Fri May 11 18:32:59 2007

Subject: USEC

Doug - Nothing has gone to Dennis yet. Jim Rispoli has asked Jim Owendoff to evaluate
the proposal and we developing a business case.

- Bill

-=~==~0Original Message-----

From: Levitan, William

Sent: Friday, May 11, 2007 3:25 PM
To: Triay, Ines; Iacaruso, Anita
Cc: Wnukoski, Karen

Subject: FW: USEC

Ines/Anita - what are the answers to Doug's question.
Thanks, Bill

~~~~~ Original Message-----

From: Schwartz, Doug

Sent: Friday, May 11, 2007 8:54 AM
To: Levitan, William

Subject: FW: USEC

Bill - what's the status of this? Did something go to Dennis yet? If so, can you pls
get me a copy? Thx

D

--===Original Message--~~-

From: Levitan, William On Behalf Of Rispoli, James
Sent: Tuesday, May 08, 2007 10:56 AM

To: Sell, Clay
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Cc: Rispoli, James; Anderson, Charles E; Triay, Ines; Merchant, Brent; Spurgeon, Dennis;
Schwartz, Doug; Hill, David R.
Subject: RE: USEC

Clay -~ Jim is still out sick. Ines is taking the lead for EM. We will run our proposed
response through Dennis on its way to you. We expect to get Dennis our input tomorrow
COB. We will support Dennis in coordination with General Counsel.

- Bill

William Levitan
Executive Officer
Office of Environmental Management

~---~0Original Message~--=-~-

From: Sell, Clay

Sent: Monday, May 07, 2007 7:35 PM

To: Spurgeon, Dennis; Hill, David R.; Rispoli, James; Triay, Ines
Cc: Xupfer, Jeffrey

Subject: FW: USEC

Can someone suggest how I should respond to this proposal from Energy Sclutions? CS.

w--~~0Original Message-----

From; Kim Longhurst [mailte:klonghurst@energysolutions.com] On Behalf Of Steve Creamer
Sent: Monday, May 07, 2007 4:01 PM

To: Sell, Clay

Subject: USEC

<<DD 2 13 07.doc>> <<graph 1 {3}2 13 07.doc>> <<Uranium Transfer Agreement draft 2 13
07.doc>> <<LEASE USEC 2-13 07.doc>> <«<Parent Guaranty Appendix 4 2 13 07.doc>> <<Post
Clesing 2 13 07.doc>> <<Pre-Closing Structure 2 13 07.doc>>

Clay - I appreciated the opportunity to meet with you, Dennis and Ines to discuss
EnergySolutions' proposal to amend the USEC lease. As we discussed, we think that it is
important to the country to have a domestic uranium enrichment capacity and I believe that
we have developed a plan to ensure this result. At the same time, the Department and the
taxpayers would benefit from the cost savings from our proposed cleanup plan at Portsmouth
and Paducah.

I look forward to hearing back from the Department on our proposal. I have attached a copy
of the proposed revised lease documents for your convenience.

Thank you.

Steve
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Egger, Mary

From: Owendoff, James

Sent: Monday, June 11, 2007 2:15 PM
To: Egger, Mary

Subject: FW: Restricted: Cleanup of Portsmouth and Paducah - Restricted and Proprietary Information
Mary

And this is the one Jim sent up.

Jim

>

>From: Rispoli, James

>Sent: Thursday, May 24, 2007 5:30 PM

>To: Spurgeon, Dennis; Schwartz, Doug

>C¢:  Triay, Ines; levitan, William; Owendoff, James; Hill, David R.

»Subject: RE: Restricted: Cleanup of Portsmouth and Paducah - Restricted and Proprietary
Information

>

>Hello Dennis -

>

>I am forwarding Jim Owendoff’s email concerning the proprietary proposal concerning
cleanup at the Portsmouth and Paducah.

>

>In summary for you, at a high level, our analysis based upon our reliable cost estimates,
is that this appears to be a workable deal. Additionally, we have commissioned the Corps
of Engineers to evaluate our analysis in more detail; specifically we want to locok at our
assumptions, any unknowns that could affect the deal, and issues that still need to be
resolved. We anticipate that we will have preliminary views in NLT the first week of
June, and a report by mid-June.

>
>As you know, I am here tomorrow and then out to Hanford all next week. We can connect
tomorrow {Friday} to discuss if you like, or I can call you from there. Additionmally, Jim
Owendoff is also available for EM to stay plugged in.

>

>Please let me know if you need more at this time.

>

>Thanks

>Jim

>

>James A. Rispoli, P.E.

>Assistant Secretary of Energy

>0ffice of Environmental Management
>Washington, DC

>

>

>

>From: Owendoff, James

>Sent: Thursday, May 24, 2007 2:34 PM

>To: Rispeoli, James

>Ce: Triay, Ines; Levitan, William

>Subject: INFORMATION: Cleanup of Portsmouth and Paducah - Restricted

>and Proprietary Information

>

>Jim

>It appears the proprietary estimate for $9.5B and our EM estimate of around $16.1B for
above grade work appear to be for roughly the same kind of work. iowever, at this level
of detail and with the cost difference, it is difficult to ensure the scope is aligned.
The proprietary estiicate indicates permanent removal from the site of equipnent, buildings
and waste. From my analysis of the costs and scope, I feel comfortable in recommending to
you that we should proceed with the next step to be able to compare scopes of work. But,
I think we would need the legal analysis of the proposed revisions to the lease completed
before we would proceed, because it may be necessary to have some "sole source"
understandings. Also, I have included our estimate for Below Grade as information, even

1
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>
>Below Grade $2.5 $2.8

>

>

>

>Issues:

>~ disposal location for classified material

>~ access to below grade contamination with certain facilities still
>being utilized by ACP

>- what would the proprietary estimate be for accomplishing the Below
>Grade scope

>~ what type of bond/insurance would the Government have should the
>company terminate services

>- would pension and benefit liabilities of current and retired workers
>also transfer

>~ how would the Government's CERCLA liability be mitigated

>
>The work I am having done by the Corps is for us to understand what is in our estimate
and the "soft" spots in the estimate for Portsmouth. We will do the same for Paducah and
then the two DUF6 plants. The plan is to have a good outline for Portsmouth by next week
and the report by mid Jun. Then I would estimate the entire analysis by the end of Jun.
This would really be supporting our next step in trying to compare more detailed
estimates. At this time, all I have is the single figure for the estimate of what we are

considering.

>
>Trust this helps. Jim
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Dove, Leisa

From: Miotla, Dennis

Sent: Wednesday, August 08, 2007 12:06 PM
To: Dove, Leisa

Subject: FW: USEC

----- Original Message-—=~--

From: Levitan, William

Sent: Thursday, May 24, 2007 1:07 PM
To: Miotla, Dennis

Cc: Qwendoff, James

Subject: RE: USEC

Thanks Dennis for letting me know. When I sent my email below, I was not fully informed
on what was happening., I have now been "read in." Jim R is engaged and has seen the
emails below. As you are aware he has assigned Jim O as the lead. I spoke with Jim O
this morning, who has also been in dialogue with Jim R. EM understands that we will work
this expeditiously and will provide as accurate analysis as we can. We also understand,
as you note, that GC has the lead on the contractual issues.

- Bill

William M. Levitan

Executive Officer

Office of Environmental Management
202~-586~7357

----- Nriginal Message=—-—--

From: Miotla, Dennis

Sent: Thursday, May 24, 2007 8:50 AM
To: Levitan, William

Subject: FW: USEC

I have been working this issue for Dennis Spurgeon within NE. No one else in NE is
involved and it should stay that way. Dennis Spurgeon is on leave, he contacted me this
morning and elaborated on this note. If you need any assistance from NE please contact
me. As we last left this with GC and EM {Egger and Owendoff), EM did not believe that the
plan proposed by Energy Solutions could be adequately assessed without additional
information that would require an extensive commitment of recourses from ES. Moreover,
the issue of this being a sole source was raised repeatedly.

-==-=Original Message-~—=-

From: Spurgeen, Dennis

Sent: Thursday, May 24, 2007 7:26 AM
To: Miotla, bDennis

Subject: Fw: USEC

Please push this to resolution!

————— Original Message ~--—--

From: Spurgeon, Dennis

To: Rispoli, James; Hill, David R.
Sent: Thu May 24 07:22:19 2007
Subject: Fw: USEC

See Clay's message, We need to come to closure on whether or not we want to pursue the
Energy Solutions proposal and whether it is feasible to execute, subject to getting the
needed additional cleanup appropriations.



118

Young, Loretta

From: Spurgeon, Dennis

Sent: Thursday, May 24, 2007 10:34 AM
To: Rispoli, James

Subject: Fw. USEC

See David's note and gquestion. We really need your position on how best to put this
together.

————— COriginal Message ~----

From: Hill, David R.

To: Spurgeon, Dennis; Rispoli, James
Cc: Egger, Mary

Sent: Thu May 24 10:24:39 2007
Subject: RE: USEC

The ES/USEC proposal is being evaluated right now by a whole army of GC attorneys with
respect to all of the various legal issues it presents (e.g., procurement, envirommental,
Privatization Act, appropriations, cleanup compliance, lease, etc.). Mary Egger is field
marshalling this effort. My instruction to the group was to evaluate the proposal as
presented, but to think about alternatives for aspects of the proposal that appear to be
non-starters from a legal, practical, or good business sense perspective. Jim, I don't
know whether EM is doing any independent analysis of this proposal at this point,

----- Original Message-----

From: Spurgeon, Dennis

Sent: Thursday, May 24, 2007 7:22 AM
To: Rispoli, James; Hill, David R.
Subject: Fw: USEC

See Clay's message. We need to come to closure on whether or not we want to pursue the
Energy Solutions proposal and whether it is feasible to execute, subject to getting the
needed additional cleanup appropriations.

----- Original Message ~-----

From: Bell, Clay

To: Rispoli, James

Cc: Anderson, Charles E; Triay, Ines; Merchant, Brent; Spurgeon, Dennis; Schwartz, Doug;
Hill, David R.

Sent: Wed May 23 23:17:37 2007

Subject: RE: USEC

Has the Department given any response to the sender re this matter? (8/

----- Original Megsage-----

From: Levitan, William On Behalf Of Rispoli, James

Sent: Tuesday, May 08, 2007 10:56 AM

To: Sell, Clay

Cc: Rispeli, James; Anderscn, Charles E; Triay, Ines; Merchant, Brent; Spurgecn, Dennis;
Schwartz, Doug; Hill, David R.

Subject: RE: USEC

Clay - Jim is still out sick. Ines is taking the lead for EM. We will run our proposed
response through Dennis on its way to you. We expect to get Dennis our input tomorrow
COB. We will support Dennis in coordination with General Counsel.

- Bill
William Levitan

Executive Officer
Office of Environmental Management
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Young: Loretta

From: Rispaii, James

Sent: Friday, May 25, 2007 6:39 PM

To: Triay, ines

Cc: Owendoff, James; Levitan, William
Subject: FW: USEC

Ines ~

Dennis Spurgeon and I spoke just now, and he has the lead on this to reply to Clay.
Charlie should not be engaged, at least until further notice.

He has the email Jim Q. wrote and I forwarded, and is good for now. He knows the next
step would be for "us' to work with Mary Egger to nail down the specifics in any
agreement, going forward. He is still wanting to move guickly.

Thx
Jim

James A. Rispoli, P.E,

Assistant Secretary of Energy
Office of Environmental Management
wWashington, DC

----- Original Message-----

From: Sell, Clay

Sent: Wednesday, May 23, 2007 11:18 PM

To: Rispoli, James

Cc: Anderson, Charles E; Triay, Ines; Merchant, Brent; Spurgeon, Dennis; Schwartz, Doug;
Hill, pavid R.

Subject: RE: USEC

Has the Departhent given any response to the sender re this matter? CS/

----- Original Mesgsage-----

From: Levitan, William On Behalf Of Rispoli, James

Sent: Tuesday, May 08, 2007 10:56 AM

To: Sell, Clay

Cc: Rispoli, James; Andergon, Charles E; Triay, Ines; Merchant, Brent; Spurgeon, Dennis;
Schwartz, Doug; Hill, David R.

Subject: RE: USEC

Clay - Jim is still out sick. 1Ines is taking the lead for EM. We will run our proposed
response through Dennis on its way to you. We expect to get Dennis our input tomorrow
COB. We will support Dennis in coordination with Gemeral Counsel.

- Bill

William Levitan
Executive Officer
0ffice of Environmental Management

————— Original Message-----

Prom: Sell, Clay

Sent: Monday, May 07, 2007 7:35 PM

To: Spurgeon, Dennis; Hill, David R.; Rispoli, James; Triay, Ines
Cc: Kupfer, Jeffrey

Subject: FW: USEC

Can somecne suggest how I should respond to this proposal from Energy Solutiona? (S.
————— Original Message-----

From: Kim Longhurst [mailto:klonghurst@energysolutions.com] On Behalf Of Steve Creamer
1
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Merchant, Anne

From: Merchant, Anne

Sent: Thursday, May 31, 2007 4:54 PM
To: Kupfer, Jeffrey

Ce: Shaffer, Carrie; Getto, Ben
Subject: FW: USEC Meeting for S1
Ok to set up?

From: Ingols, Adam

Sent: Thursday, May 31, 2007 10:52 AM

To: Merchant, Anne; Shaffer, Canvie

Subject: USEC Meeting for S1

Anne and Carrie, | spoke to Jeff earlier this week about selting up a briefing for the Secretary on USEC issues. |think we
should allot 30-60min sometime next week for this briefing. NE would be the lead with support from EM, Cl, and GC. |
recommend the following people:

81

Sell

Kupfer

Spurgeon

Rispoli

Guith

Nicolt

Hilt

Kolton

{others as determined by Spurgeon)

The purpose of the meeting would be fo update the Secretary on USEC's interest in utilizing DOE's stockpile of uranium
tails.

Thanks
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Shaffer, Carrie

From: Sepehri, Leita

Sent: Friday, June 08, 2007 9:37 PM

To: Audi, Rachel; Shaffer, Carrie; Rispoli, James
Ce: Lough, Jean; Cuevas, Steven

Subject: Re: Please advise ..

Thanks Racheli! I just got confirmation from the front office that having Ines at the
meeting will be sufficent. No need to do anything else.

The meeting attendees will remain the same: Sell, Kupfer, Spurgeon, Triay, Guith, Nicoll,
Hill, Kolton, Egger

Thank you for your help!
.

----- Original MessagéA--—-~

From: Audi, Rachel

To: Shaffer, Carrie; Sepehri, Leila; Rispoli, James
Cc: Lough, Jean; Cuevas, Steven

Sent: Fri Jun 08 20:48:54 2007

Subject: Re: Please advise ..

Thanks Carrie.

-- Original Message -----
From: Shaffer, Carrie

To: Audi, Rachel; Sepehri, Leila; Rispoli, James
Cc: Lough, Jean; Cuevas, Steven

Sent: Pri Jun 08 18:47:05 2007

Subject: Re: Please advise

Ocpe just saw this. Thx rachel-- per joeann, jim wanted to send triay.

----- Original Message -----

From: Audi, Rachel

To: Sepehri, Leila; Rispoli, James

Ce: Shaffer, Carrie; Lough, Jean; Cuevas, Steven
Sent: Fri Jun 08 19:21:29 2007

Subject: Re: Please advise

Leila,

Jim is out of town Monday (on leave) as well as Charlie Anderson. Steve Cuevas covers PPPO
and I cover Oak Ridge for EM-1 and will connect with others Monday morning to make EM and
a briefing available for them.

Rachel

----- Original Message -----

From: Sepehri, Leila

To: Rispoli, James

Cc: Shaffer, Carrie; Lough, Jean; Cuevas, Steven; Audi, Rachel

Sent: Fri Jun 08 19:05:11 2007
Subject: Please advise ..

Jim ---

On Monday, are you available to participate in a meeting with the Secretary at 3:30 p.m.
-- USEC/Uranium tails update meeting.

Other attendees are as follow: Attending: Sell, Kupfer, Spurgeon, Triay, Guith, Nicoll;
Hill, Kolton, Egger
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Hill, David R.

From: Spurgeon, Dennis

Sent: Monday, August 06, 2007 4.52 PM
To: Hiil, David R.

Subject: Re: ES Proposed Transaction

I am travelling Monday and Tuesday. From what I can see on my BB this issue may be just
too hard to tackle in our remaining 17 months.
Let's talk on Wednesday.

----- Original Message -----
From: Hill, David R.

To: Spurgeon, Dennis

Sent: Mon Aug 06 12:23:32 2007
Subject: ES Proposed Transaction

Dennis - Attached is a draft of our analysis of the proposed Energy Solutions - USEC
transaction. Maybe after you've had a chance to review this, we can get together to
diascuss. Thanks. drh

<<ES Proposed Transaction 8-6-07.docs>>
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Dove, Leisa

From: Miotia, Dennis

Sent; Wednesday, August 08, 2007 10:43 AM
To: Dove, Leisa

Subject: FW: ES Proposed Transaction
Attachments: ES Proposed Transaction 8-6-07.doc
----- Original Messagewm-w«

From: Spurgeon, Dennis

Sent: Monday, August 06, 2007 4:41 PM
To: Miotla, Dennis; Rispeli, James
Subject: Fw: ES Proposed Transaction

Your comments/recommentation??

Original Message
From: Hill, David R.
To: Spurgeon, Dennis
Sent: Mon Aug 06 12:23:32 2007
Subject: ES Proposed Transaction

4

i
ES Proposed
{ransaction 8-6-07..
Attached is a draft of our anal
Maybe after you've had a chance
drh

Dennis -
- USEC transaction.
to discuss. Thanks,

<<ES Proposed Transaction 8-&-07.doc>>

sis of the proposed Energy Solutions
to review this, we can get together
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i
£ GAO

Actountability » integrity  Retlabitity

Linited States Government Accountability Office
Washington, DC 20548

June 24, 2008

The Honorable John 1. Dingell
Chairman

Committee on Energy and Commerce
House of Representatives

Subject: Nuclear Material: Questions for the Record Related to the Department of
Energy’s (DOE) Options for Managing its Depleted Uranium Tails

Dear Mr. Chairman:

On April 3, 2008, Mr. Robert A. Robinson, formerly Managing Director of the [1.S.
Government Accountability Office’s Natural Resources and Environment team,
accompanied by Ms. Susan D). Sawtelle, Managing Associate General Counsel, and
Mr. Ryan T. Coles, NRE Assistant Director, testified before the Subcommittee on
Oversight. and Investigations, House Energy and Commerce Committee, at a hearing
entitled, “Selling the Department of Energy’s Depleted Uranium Stockpile:
Opportunitics and Challenges.” This letter responds to questions for the record on
this topic from Subcommittee Chairman Stupak, enclosed in your letter of May 8,
2008. The questions, along with our responses, follow, with the exception of
responses containing confidential business information which are being provided
under separate cover.

Questions from the Tonorable Bart Stupak

1. Given that over the next five years, the United States Enrichment
Corporation (USEC) will have significant market power by running the
Nation’s only domestic uranium enrichment plant, would a sole source,
cost reimbursement contract between DOE and USEC for re-enriching
depleted uranium tails raise any business or contracting risks to the
Government? Please identify the key business and contracting risks.

Competition is a fundamental principle underlying the federal acquisition process.
However, DOE's options for competitively contracting to re-enrich its depleted
uranium are limited in the near term because USEC is currently the only domestic
uranium enrichment company. As noted in our testimony, USEC and other
companies are currently constructing or planning to construct additional enrichment
plants in the United States that will use newer, lower-cost technology. However,
these facilifies arc not. expected to be completed until various times over the next
decade.
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Despite the fact that DOE may be limited to using one domestic contractor in the
near term, the Federal Acquisition Regulation (FAR) provides sufficient guidance for
DOE officials to usc in awarding a sole source cost-reimbursement contract to
protect the government’s interests. For example, DOE contracting officers are
required to ensure that DOE purchases services and supplies at fair and reasonable
prices. FAR 15.402(a). Further, DOE contracting officers are required to conduct
market research and analyzc the cost elements of USEC’s cost proposal. These
protections apply to both a sole source and cost reimbursement contract.

In addition, we note that the use of a cost-reimbursement corntract may represent
some degree of cost risk, as the circumstances that call for its use are based upon
uncertainties involved in contract performance which do not permit costs to be
estimated with sufficient accuracy to use any type of fixed price contract. What
remains uncertain at this point are the type and amount of USEC's costs that DOE
may be required to reimburse. The major cost at USEC’s Paducah enrichment plant
is electrical power, which already is relatively expensive and which could cost more
over time. To re-enrich DOE’s depleted uranium, USEC would need to acquire
additional electrical power during relatively expensive sumamer months, further
increasing costs Lo DOE,

2, What options would GAO recommend to mitigate contracting and
business risk?

In order to mitigate risks associated with entering into a sole source contract, DOE
should take care to provide sufficient management attention to ensure that agency
officials adhcere to sound contracting principles and requirements as specified in the
FAR. The FAR provides requirements not only for the award of contracts, but also
for their administration. Contract administration is a key component in ensuring that
contract costs and performance meet government needs. DOE should plan how it
will adrainister a contract with USEC prior to awarding the contract. DOE also will
need to ensure that it has the appropriate number of trained government acquisition
personnel fo monitor and administer this contract.

a. Should limits be placed on the duration of a contract?

The duration of government contracts already is limited both by general FAR
requirements and by appropriation law principles. DOE contracting officials will
need to balance the needs of the agency with the capacity and requirements of the
contractor to determine the appropriate contract duration.

b. Should Congress put a statutory cap on maximum profits and/or
fees that could be paid?

Under 41 U.S.C. § 254(b), Congress already has placed statutory caps on the amount
of fee that can be reimbursed to a federal contractor. The amount of profit any
contractor makes is not necessarily based on the amount of fee the government pays.
Profit for a contractor may be less than the fee paid if the contractor has to use part
of its fee to offset unallowable costs. Consequently, it is extremely difficult for the
government to determine and limit a contractor’s profit under a federal contract.

Page 2
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C. Should transparency measures be put in place for Congressional and
GAO review of the contract prior to its final issuance?

In order to avoid potential concerns regarding GAO’s independence under generally
accepted government auditing standards to undertake future reviews of a
government program or activity, for example in the form of an audit review or
through exercise of GA(Y's bid protest function, it is GAO’s policy to refrain from
reviewing or commenting on an agency’s Requests for Proposal or proposed contract
terms, prior to award of a program’s contract. Further, officials within the
contracting agency, such as Inspector General officials, should be in the best position
to understand the negotiating position of the agency and the agency’s program
requirements and personnel considerations. Inspectors General also have access to
the types of information that would make pre-award review meaningful. To the
extent Congress determines that pre-award review is appropriate for a contract
between DOE and USEC, therefore, the DOE Inspector General may be in the best
position to provide the type of review envisioned.

d. Are there other mechanisms for mitigating risk?

Additional risks can be mitigated to the extent DOE can appropriately define and
communicate its requirements to USEC. The use of a cost-reimbursement contract
generally indicates somc degree of uncertainty regarding contract performance which
limits the government’s ability to accurately estimate costs to use a fixed price
contract. Appropriately defining requirements is a way to reduce cost uncertainties
and performance risk.

3. Given the Government’s limited bargaining power, could business risk
be mitigated by having DOE auction its high-assay uranium tails to
utilities and let them negotiate with USEC to re-enrich the tails?
Would the Government benefit more from contracting to re-enrich the
tails and then selling the uraninum? Please compare the risks and
benefits of these two models.

As noted in our testimony, we believe DOE likely lacks authority to sell the tails in
their current form because of specific statutory language in the USEC Privatization
Act. However, if such authority were provided, auctioning the tails to utilities and
letting them negotiate with USEC or other enrichment companies to re-enrich them is
one potential option for the department to realize value from the tails.

Because the risks and potential benefits of DOE selling the tails in their current form
versus contracting to re-enrich the tails and selling the resultant product cannot be
well estimated, it is difficull to say whether one option is clearly superior to the other.
If DOE chose to auction the tails in their current form (assuming it received
necessary legal authority), utilities or other purchasers likely would discount their
bids, perhaps steeply, to make buying the tails attractive compared with purchasing
natural uranium on the open market. DOE might get a discounted price for the tails
to compensate buyers for additional risks, such as rising enrichment costs or buyers’
inability to obtain sufficient enrichment services. Whether this discount would be
greater or less than the cost of DOE paying for re-enrichment itself is unknown and
would depend upon the specific circumstances (e.g., uranium prices and the costs of

Page 3
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enrichment services) at the time the auction occurred.

4. In your testimony, you recommend that DOE finalize its strategy for
depleted uranium “as soon as possible.” What is the urgency, and
what are the costs of inaction?

We believe that the completion of DOE'’s strategy, in addition to obtaining the
necessary legal authority, is an important step toward managing the department’s
depleted uranium as a valuable resource. As our testimony noted, uranium prices are
extremely volatile and the value of DOE's tails is very sensitive to changes in uranium
prices. For example, the value of DOE's tails has ranged from nearly worthless in
2000 to a high of over $20 billion in the summer of 2007, before falling to around $7.6
billion using February 2008 uranium prices of $200 per kilogram of natural uranium in
the form of uranium hexafluoride.

Uranium prices and enrichment costs continue to fluctuate, making it all the more
important for DOE to act quickly. For example, since our April 3 testimony,
published enrichment prices have risen about 3 percent and uranium prices have
fallen over 10 percent. This has resulted in a decrease in the value of DOE's tails.
Using May 2008’s published uranium price of $168 per kilogram and enrichment
prices of $149 per separative work unit (the standard measure of uranium enrichment
services), DOE's tails now have a net value of about $5.0 billion according to GAO'’s
model, a reduction of about 34 percent. This large reduction relative to the drop in
uranium prices is because approximately 153,000 metric tons of tails (out of the
approximately 728,000 metric tons of tails that DOE currently manages) that were
economical to re-enrich when natural uranium prices were $200 per kilogram and
enrichment costs were $145 per separative work unit are no longer economical to re-
enrich with uranium prices at $168 per kilogram and enrichment costs at $149 per
separative work unit. Further decreases in uranium prices will continue to negatively
affect the value of DOE’s tails.

When uranium prices were at record highs, the lack of a sales strategy, in addition to
the lack of legal authority, meant DOE took no action to obtain the tails’ value. We
believe it would unfortunate if DOE continues to be unable to respond to market
conditions and monctize the value of its depleted uranium (if that is determined to be
appropriate national policy) because it has not completed its strategy.

5. In simple terms, can you explain the difference between “transactional
tails assay” and “‘operational tails assay”’? What are the implications for
a contract issued by DOE regarding these definitional differences?

The amount of enrichment (measured in separative work units) required to produce a
given quantity ol enriched uranium product is calculated based upon the tails assay—
the concentration of uranium-235 present in the waste stream exiting the enrichiment
cascade. The lower the tails assay, the greater the number of separative work units
required. Because enrichment services and uranium are, to some degree,
substitutable for one another, the decision on the appropriate mix of uranium and
enrichment services depends upon the market conditions (e.g., the prices of uranium
and enrichment services) at the time of the transaction.
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Thus, when coniracting with an enrichment company, a utility purchasing enrichment
services for its uranium will specify a tails assay on which to base the calculation of
separative work units the utility is purchasing. The tails assay specified in the
contract between the utility and the enrichment company is known as the
“transactional tails assay.” It defines how much uranium feed the utility will deliver
to the enrichment company and how many separative work units the utility will
purchase from the enrichment company to produce a given quantity of enriched
uranium product.

Because uranium prices and the costs of enrichment services fluctuate, however,
market conditions may change between the time the contract between the utility and
the enrichment company is signed and the time the utility’s uranium is fed into the
enrichment cascade. It is accepted industry practice for the enrichment company to
optimize its operations and respond to changing market conditions by using more or
less uranium or greater or fewer separative work units than specified in its contract
with the utility. This is reflected by the term “operational tails assay,” which refers to
the tails assay the enrichment company uses to optimize its own operations based
upon uranium prices and the costs of enrichment at the time the uranium is actually
enriched. For example, if the price of uranium goes up after the contract with the
utility is signed bui before uranium is fed into the enrichment cascade, the
enrichment company may choose to use a lower tails assay (i.e., using less uranium
feed and more separative work units) than specified in the contract. This is called
“underfeeding.”’ In this case, because the utility has already delivered a specified
quantity of uranium feed Lo the enrichment company, underfeeding will leave the
enrichment company with extra uranium that the enrichment company can then sell
on the market {0 obtain additional revenue.

The following example illustrates underfeeding. A commercial electric utility
contracts with an enrichment company to produce 1,000 metric tons of enriched
uranium product (with an assay of 4.5 percent uranium-235) for use in its nuclear
reactor. The contract specifies a transactional tails assay of 0.30 percent uranium-
235. Using this tails assay, almost 625,000 separative work units and over 10,200
metric tons of natural uranium feed would be required to produce the 1,000 metric
tons of enriched uranium product. The utility delivers the 10,200 metric tons of
natural uranium to the enrichment company and completes the purchase of the
625,000 separative work units in order to receive the 1,000 metric tons of enriched
uranium product from the enrichment company. After the contract is signed,
however, uranium prices go up before the utility’s uranium is enriched. The
enrichment company therefore chooses to use a lower operational tails assay of 0.25
percent to optimize its operations. In other words, the enrichment company chooses
to underfeed. The utility receives the 1,000 metric tons of enriched uranium product
that it contracted for, but, in the process, only 9,200 metric tons of natural uranium
has been used out of the 10,200 metric tons the utility delivered to the enrichment
company. Although the enrichment company has had to expend nearly 690,000
separative work units rather than the 625,000 the utility paid for, the enrichment
company can offset that extra cost and/or receive more revenue by selling the 1,000

' Conversely, if uranium prices were to fall, the enrichment company could choose to use more
uranium from inventories it already holds and fewer separative work units to produce a given quantity
of enriched uranium product. This is called “overfeeding.”
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metric tons of natural uranium remaining from the natural uranium the utility
delivered.

The implications of the difference between transactional and operational tails assay
for DOE if it contracted to re-enrich its tails would be similar to the example above.
If DOE contracts with an enrichment company at a transactional tails assay higher
than the operational {ails assay level given uranium prices and the costs of separative
work units—and if the enrichment company were to retain the residual tails left over
after re-enrichment—DOE may not receive the full value of the tails it chooses to re-

enrich.

6. In reviewing USEC’s business model, did GAO find that the Treasury
could lose significant value if USEC had a “transactional” tails assay of
0.30 percent, but USEC was able to strip the tails down to 0.21 percent
and keep the difference between the two values? Over a 4-year period,
how much could the Government lose in net realizable value if the
“transactional” assay were 0.30 percent and the “operational” assay were
0.21 percent?

Our response to this question is being provided under separate cover because it
contains business proprietary information provided to GAO by USEC, disclosure of
which may be prohibited by 18 U.S.C. § 1905.

7. Should the “transactional” and “operational” assay be the same in any
contract for enrichment services? Is there a risk of an indirect subsidy if
these two assays are not the same?

As discussed in response to Question 5 above, a transactional tails assay higher than
the operational tails assay (the assay used by the enrichment company to optimize its
own operations based upon uranium prices and costs of enrichment at the time the
uranium is actually enriched) will generate value for the enrichment company beyond
that envisioned in the original contract if uranium prices rise after the contract is
executed. While the enrichment company’s customer would still receive the product
it contracted for, the enrichment company will obtain additional value from
underfeeding.

It is important to note, however, that underfeeding only provides additional value to
the enrichment company if uranium prices are higher at the time of enrichment than
at the time of contracting. If uranium prices fall, underfeeding would financially
harm—not benefit—an enrichment company. In such a case, the enrichment
company would likely overfeed—that is, use an operational tails assay higher than
the transactional tails assay—to protect itself from loss. Any additional value in
these circumstances would appear to result from market conditions, not a
government subsidy. In a situation such as this, DOE may wish to consider
addressing market conditions in the terms of its contracts with the enrichment
company.

8. What is GAO’s outlook for the price of uranium over the next 10 years? Is
there a risk that if DOE stalls on selling its high-assay tails, the price of
uranium could decline and taxpayers could receive a smaller return?
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Alternatively, is the outlook stable with limited opportunity cost from
delay?

As noted in our testimony, there is no consensus among industry players regarding
whether uranium prices will rise or fall in the future, or regarding the magnitude of
any future price changes. On the one hand, uranium prices may experience some
upward pressure because demand for uranium is expected to continue to rise,
perhaps dramatically if new commercial nuclear power reactors come online in the
next decade. However, the uranium supply situation is not as clear. Increased
production in Australia and Canada may increase supply levels, as may new uranium
mines in the Southwest United States. As noted in our March 31, 2008 report,
Nuclear Material: DOFE Has Several Options for Dealing with Depleted Uranium
Tails, Each of Which Could Benefit the Government, GAO-08-606R, DOE also has
significant inventories of uranium that could be used as an additional source of
supply. All of these additional sources of supply may create downward price
pressure.

As discussed in response (o Question 4 above, uranium prices continue to {luctuate,
making it all the more important for DOE to act quickly. For example, since our April
3 testimony, uranium prices have fallen over 10 percent, resulting in about a 34
percent reduction in the value of DOE’s tails.

9. DOE’s March 12, 2008, Policy Statement states DOE has broad authority
to sell, transfer, or barter depleted uraninm under the Atomic Energy Act.
Does DOE have such broad authority? If not, please explain why GAO
disagrees with DOE’s legal views.

According to DOE’s 2008 Policy Statement (page 1), “[t}he Department has broad
authority under the Atomic Energy Act of 1954 (AEA) to loan, sell, transfer or
otherwise utilize its inventories of depleted, natural and enriched uranium. In
exercising this authority, the Department must act consistently with other relevant
statutory provisions, such as section 3112 of the USEC Privatization Act which
imposes limitations on certain specified transactions.”

As noted in our testimony, we agree that the department has general authority under
section 161m of the AEA, 42 U.S.C. § 2201(m), to “sell, lease, or otherwise make
available . . . source .. . material” to appropriately licensed entities under certain
conditions, and that source material generally would include depleted uranium (as
well as natural uranium). We also agree that any DOE sales or transfers of depleted
and other categorices of uranium must comply with applicable provisions of the USEC
Privatization Act, including section 3112, 42 U.S.C. § 2297h-10. Finally, we agree that
to the extent “baricring” is authorized under AEA section 161m (the statute does not
use this term; a barter might qualify as a sale, for example, if DOE exchanged
uranium for goods or services of equal value), the statute otherwise—but for the
USEC Privatization Act—would authorize bartering of depleted uranium.

However, we disagree with the DOE Policy Statement’s assertion that DOE is
currently authorized to sell or transfer depleted uranium under the AEA and the
implication that the limitations of section 3112 do not restrict such sales or transfers.
To the contrary, we believe section 3112 currently prohibits such transactions.
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Section 3112(a) states that DOE “shall not” sell or transfer “any uranium” to “any
person” except as “consistent with” the terms of that section. Because section 3112
contains no conditions under which DOE may sell or transfer depleted uranium, we
believe DOE likely lacks authority to sell or transfer depleted uranium. DOE officials
have suggested thal its sale or transfer of depleted uranium would, in fact, be
“consistent with” section 3112, because section 3112 does not contain any provisions
explicitly addressing depleted uranium. As detailed in our testimony, however, this
interpretation reads a “depleted uranium” exception into section 3112’s unqualified
prohibition against sale or transfer of “any uranium” and rewrites section 3112 to say
that only sale or transfer of uranium categories explicitly identified in section 3112
are restricted. It also conflicts with the plain language of section 3112, violates
statutory construction principles, and is unsupported by the statute’s purpose and
legislative history.

10. Please explain why DOE lacks legal authority to sell depleted uranium
tails, but has the authority to sell natural uranium.

As noted in response to Question 9 above, DOE has general authority under section
161m of the AEA 1o scll source material to appropriately licensed entities under
certain conditions, and source material would include natural uranium. Unlike with
the sale of depleted uranium, however—which as explained in response to Question
9, we believe is prohibited by section 3112 of the USEC Privatization Act—the sale of
natural uranium is authorized by section 3112, provided the sale complies with the
conditions specified in section 3112(d).

11. DOE sold 8,500 metric tons of high-assay depleted uranium to the
Bonneville Power Administration (BPA). The tails were transferred to
Energy Northwest (EN), who contracted to have these tails re-enriched by
USEC, and BPA will use this uranium to fuel the Columbia Generating
Station in Washington State. DOE contends they have authority to sell the
depleted uranium under Section 161m of the Atomic Energy Act (AEA).

a. Explain why Section 161m of the AEA does not give DOE the
legal anthority it needs to sell depleted uranium.

Please see responsc to Question 9 above.

b. Given GAO’s legal view that DOE cannot sell depleted
vranium without a change in law, was sale of these depleted
uranium tails unlawful?

Our testimony and report did not specifically address the foregoing series of
activities, known as the Uranium Tails Pilot Project (Pilot Project). Based on
documentation provided by DOE, the majority provided following our April 3 hearing,
it appears the Pilot Project included the transfer and/or sale by DOE of depleted
uranium, which we believe would have been in violation of section 3112 of the USEC
Privatization Act.

According to DOE's documentation, the primary participants in the Pilot Project were
DOE’s Office of Environmental Management (DOE-EM), BPA (an agency of DOE, see
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16 U.S.C. § 832a), Encrgy Northwest (formerly the Washington Public Power Supply
System), and USEC. The stated purpose of the Pilot Project was to “determine the
usability of a portion of DOE'’s depleted uranium hexafluoride (DUF6) inventory . .
for practical use in (an Energy Northwest] nuclear power production reactor, after
enrichment [by USEC].™ To achieve this purpose, DOE-EM, “on behalf of BPA,”
agreed to deliver 672 cylinders of DOE's depleted uranium to USEC’s Paducah,
Kentucky enrichment facility for the account of Energy Northwest. In return, Energy
Northwest agreed to pay DOE-EM $10,450 for each cylinder of depleted uranium
successfully re-enriched by USEC and $2,200 per cylinder for DOE-EM’s
transportation and handling costs,” as well as to pay USEC approximately $88 million
to re-enrich the depleted uranium.” The agreements made clear that upon delivery of
DOE-EM’s depleted uranium to USEC, all title, risk of loss, and responsibility for the
depleted uranium passed to Energy Northwest.” This complete transfer of ownership
and liability was underscored by successive Cylinder Transfer Acknowledgment
letters from Energy Northwest to DOE-EM and BPA, which were designed to make
clear that upon delivery and acceptance of the depleted uranium by USEC, “DOE has
no further financial, administrative, custodial, or legal obligations of any type with
regard to the cylinders.”

Pursuant to these agreements, between June 20056 and November 2006, 672 cylinders
of DOE-EM’s depleted uranium—approximately 8,634 metric tons—were deliveped to
and successfully re-enriched by USEC, and Energy Northwest paid DOE-EM a total of
$8,500,800—87,022,100 for DOE’s depleted uranium and $1,478,400 to reimburse
DOE’s transporiation and handling costs. According to DOE’s documentation, these
transactions constituted the “transfer” and “sale” of depleted uranium by DOE~~the
department transferred all title and interest in and responsibility for its depleted
uranium to Energy Northwest, and in exchange, Energy Northwest paid DOE
approximately $7 million, excluding costs.” As discussed in response to Question 9

‘ May 26, 2005 Letter of Agreewent No. 05G5-75180 between BPA and DOE-EM (Letter Agrecment), p.
1. See also May 26, 2005 Transfer Agreement, Contract No. 05PB-11620, between BPA and Energy
Northwest (Transfer Agreement) p. 1. According to DOE's documentation, Energy Northwest sells all
electric generating capacity from its Columbia Generating Station nuclear power plant in Washington
state to BPA, which then markets that power to utilities and industrial customers in the Pacific
Northwest.

'Letter Agreement, p. .

'May 10, 2005 Memorandum for the DOE Deputy Secretary from the DOE Principal Deputy Assistant
Secretary for Environmental Management and the Administrator and Chief Executive Officer of the
Bonneville Power Administration re: “ACTION: Approve Uranium Tails Pilot Project involving
Bonneville Power Administration, the Department of Energy Office of Environmental Management and
Energy Northwest” (May 2005 DOE Action Memorandum), p. 4.

* Transfer Agreement, p. 2.

¢ May 26, 2005 letter from BPA 1o Energy Northwest enclosing sample Cylinder Transfer
Acknowledgment letter, p. 1

" There is some conflict in DOE's documentation as to whether DOE-EM transferred and/or sold its
depleted uranium to BPA, which in turn transferred and/or sold it to Energy Northwest, or whether
DOE-EM transferred and sold its depleted uranium directly to Energy Northwest. In either event,
DOE~—¢ither DOE-EM or BPA—transferred and sold depleted uranium to Energy Northwest. See, e.g.,
“Frequently Asked Questions For The Uranium Tails Pilot Project,” FAQ # 15 (“sales proceeds™, # 23
(*The Secretary has the statutory authority to approve this transfer and sale under its general authority
under section 161m of the Atomic Energy Act.™).
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above, in our view, both the transfer and sale of depleted uranium is-—and was at the
time of the Pilot Project-—prohibited by section 3112 of the USEC Privatization Act.

¢. In addition to the guestion about whether DOE had authority to
sell depleted uranium, did DOE comply with Federal
procurement laws and regulations in this transaction with BPA,
EN, and USEC?

Based on discussions with committee staff, we have clarified the committee’s interest
to be whether the BPA (ransaction complied with requirements governing disposition
of federal property. Our work did not address this issue, but we would be happy to
meet with commitiee staff to discuss this matter further. For the committee’s
information, according to documentation provided by DOE, the department appcars
to have relied on the federal surplus personal property regulations as authority to
retain 81,478,400 in cost reimbursement payments from Energy Northwest.” Again,
our work did not address whether this regulation authorized DOE to retain the
reimbursement under these circumstances.

12. The U.8. Treasury sold 8,500 metric tons of high-assay tails to BPA for
approximately $7 million (excluding benefits from avoided
environmental management costs), and BPA received approximately
$220 million in the form of lower fuel costs, according to a “Project
Completion Report” prepared by the Bonneville Power Administration
entitled “DUF6 Pilot Project: An Interdepartmental Transfer of
Depleted Uraniam.”

a. Based on your review of the economics of this transaction as
outlined in the Project Completion Report, did the U.S.
Treasury receive “reasonable compensation”?

As noted in response 10 Question 11 above, our testimony and report did not
specifically address the Uranium Tails Pilot Project. Based on documentation
provided by DOE, and for the reasons stated in response to Questions 9 and 11.b.
above, we believe the transfer and/or sale of depleted uranium by DOE, which
otherwise would be authorized by section 161m of the AEA under certain conditions,
is prohibited—and was prohibited at the time of the Pilot Project—by section 3112 of
the USEC Privatization Act. Section 161m’s price requirement—that DOE charge a
price which, “in the opinion of [the department}, will provide reasonable
compensation to the Government"—therefore did not apply.

For the committee’s general information, AEA section 161m’s requirement of
“reasonable compensation to the Government” (rather than reasonable compensation

" See “Frequently Asked Questions For The Uranium Tails Pilot Project,” FAQ # 15; “DUFS Pilot
Project, An Intradepartmental Transfer of Depleted Uranium, Project Completion Report,” p. 9; April 1,
2005 Environmental Clearance Memorandum, p. 1 (“the proposed action fits within the following class
of action . . . {excluded from environmental review requirements]: ‘Transfer, lease, disposition, or
acquisition of interests in personal property .. ..™); May 2005 DOE Action Memorandum, p. 4 (*Due to
the Miscellaneous Receipts Act, DOE is precluded from retaining such fees [received for its depleted
uranium}, although it may retain fees in an amount equal to the direct costs and reasonably related
indirect costs incurred by DOE to transfer the cylinders to [Energy Northwest].").
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to the U.S. Treasury, which could imply that the compensation must be monetary)
may afford DOE considerable, although not unlimited, discretion in determining
compensation. The term “reasonable compensation” is not defined by the statute or
discussed in the legislative history. Further, in the single reported court case
mentioning section 161m, the court observed that “the specific language of this
section affords [DOE] substantial discretion in sefting prices to be paid by licensees:
‘Prices shall be established on such nondiscriminatory basis as, in the opinion of
[DOE], will provide reasonable compensation to the Government. . ..” Nuclear
Transport and Storage, Inc. v. United States, 703 F. Supp. 660, 670 (E.D. Tenn.
1988)(emphasis in original), aff'd, 890 F.2d 1348 (6™ Cir. 1989), cert. denied, 494 U.S.
1079 (1990). (Because this case was litigated before enactment of the USEC
Privatization Act in 1996, {he restrictions and conditions of section 3112 of the Act did

not apply.)

In addition, DOE received three benefits from the Pilot Project. First, by transferring
8,534 metric tons of its depleted uranium to Energy Northwest, DOE no longer
needed to convert this hazardous material into a safer form for long-term storage
and/or permancent disposal. DOE estimated those conversion costs at $4 per
kilogram, for a total estimated cost avoidance of about $33.9 million. Second, as
noted in response (o Question 11.b. above, DOE received a cash payment of
$7,022,400 for its depleted uranium exclusive of costs.

Third, as detailed in response to Question 12.b. below, when the Pilot Project was
fully implemented in November 2006, Energy Northwest ultimately saved at least
$214 million in fucl costs for its Columbia Generating Station, and even in May 2005
when the Pilot Project agreements were signed, Energy Northwest likely could have
anticipated it would save approximately $68.5 million dollars in fuel costs (the
difference resulting from lower natural uranium prices in May 2005). Energy
Northwest passed on its cost savings to its sole customer BPA, whose rates, by law,
must “havie] regard to the recovery . . . of the cost of producing and transmitting such
electric power” and be sct “with a view to . . . the lowest possible rates to
consumers.” 16 U.S.C. § 838g. Because BPA is required to recover its costs while
charging the lowest possible rates, and because the Pilot Project resulted in lower
costs and lower rates, the Pilot Project might be viewed as supporting BPA in
fulfilling its statutory obligation to provide electric power “at the lowest possible
rates.”

b. Given the cost of enrichment services, did Energy Northwest
or BPA acquire these tails at below fair market value?

USEC Privatization Act seetion 3112(d)(2)(C)’s price requirement—that DOE receive
“not...less than ... fair market value” when selling uranium from its inventory—
pertains only to DOE sales of natural and low-enriched uranium. In addition, for the
reasons stated in response to Questions 9 and 11.b. above, we believe section 3112
prohibits—and prohibited at the time of the Pilot Project—the transfer and sale of
depleted uranium by DOE. Therefore, section 3112's “fair market value” price
requirement did not apply to the Pilot Project.

For the committec’s general information, the term “fair market value,” which is not
defined by the USEC Privatization Act or addressed by the legislative history, often
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means the price that a willing buyer would pay to a willing seller under usual market
conditions, with neither being under any corapulsion to buy or sell and both having a
reasonable knowledge of all relevant facts. See, e.g., BFP v. Resolution Trust Covp.,
511 U.8. 531, 537 (1994) (determination of fair market value in bankruptcy cases); 26
C.F.R. § 1.170A-1(c)(2) (Internal Revenue Service definition of fair market value for
charitable donations). At the time the Pilot Project agreements were signed in May
2005, however, “usual market conditions” {or depleted uranium had not been
established—there was no open market in which depleted uranium was traded
between willing buyers and sellers. Against this uncertainty, DOE agreed to sell 8,534
metric tons of depleted uranium to Energy Northwest, as noted in response to
Question 11.b. above, which contained about 5,700 metric tons of uranium metal.
When re-enriched by USEC, this produced 1,939 metric tons of natural uranium.
Energy Northwest agreed to pay DOE $8,500,800 to obtain this uranium—3$7,022,400
for DOE's uranium and $1,478,400 for DOE’s handling costs—and to pay
approximately $88 million to USEC to re-enrich it.” Thus, in total, Energy Northwest
appears to have paid about $96.5 million to obtain the natural uranium under the Pilot
Project.

By comparison, it appears Energy Northwest could have acquired 1,939 metric tons
of natural uranium on the competitive spot market in May 2005 for approximately $88
per kilogram, or $165 million in total. Thus at the time the Pilot Project agreements
were signed, Energy Northwest could have anticipated a net value in cost savings for
DOE’s depleted uranium of approximately $68.5 million ($165 million in uranium
value“mjnus $96.5 million in anticipated costs), versus the $8.5 million that it paid
DOE."

¢. What was the avoided environmental management cost?

As detailed in response to Question 12.a. above, DOE's avoided cost was
approximately $33.9 million.

d. Did EN or BPA receive an indirect subsidy by virtue of securing
these tails at the price they paid? If so, was this a lawful subsidy
or did this subsidy require appropriations authority?

Our work did not address whether Energy Northwest or BPA received an indirect.
subsidy by virtue of securing the tails at the price they paid.

e. Energy Northwest’s costs for re-enriching these high-assay tails
was approximately $169 per Separative Work Unit (SWU),

" According to DOE’s documentation, the final re-enrichment costs and fees paid to USEC for its work
under the Pilot Project was $86.1 million, See “DUF6 Pilot Project, An Intradepartmental Transfer of
Depleted Uranium, Project Completion Report,” p. 9. When the Pilot Project agrecments were being
finalized, the projected costs and {ees to be paid to USEC were approximately $88 million. See May
2005 DOE Action Memorandum, p. 4.

¥ Because of the absence of an established market for depleted uranium, estimation of its market value
requires the use of modeling. For example, to estimate the current potential value of DOE'’s depleted
uranium, GAQ developed a model using standard formulas for the amounts of enriched uranium and
depleted uranium produced from given quantities of uranium and enrichunent services. The model
used data from DOE on the quantities and uranium-235 concentrations of depleted uranium in the
department’s inventory and nsed uranium price and enrichment cost data obtained from nuclear
industry trade publications.
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according to the Project Completion Report. Did USEC receive
any additional benefits in the form of tails from which it could
economically underfeed and derive additional value?

Our responsc to this question is being provided under separate cover because it
includes Energy Northwest and USEC business proprietary information provided by
DOE.

13. Would it be lawful for DOE to barter natural uranium to pay for
re-enrichment services? If so, could DOE do this without

appropriations?

Our work did not specifically address whether “bartering” is authorized by the AEA
or the USEC Privatization Act. As detailed below, if and to the extent it is authorized,
we believe DOE would be authorized to barter natural uranium to pay for re-
enrichment services and to do so without additional appropriations.

Various provisions of the Atomic Energy Act authorize DOE to sell, lease, distribute,
or otherwise make source material (which would include natural uranium) available
to certain appropriately licensed entities under certain conditions. As noted in
response to Questions 9 and 10 above, under AEA section 161m, DOE may “sell,
lease, or otherwise make available” natural uranium to appropriately licensed entities
under certain conditions. AEA section 63, 42 U.5.C, § 2093, also authorizes DOE to
“distribute” natural uranium within the United States, under certain conditions. As
noted above, the AEA docs not use the term “barter”; if and to extent it is authorized
under the AEA (a barter might qualify as a sale, for example, if DOE exchanged
uranium for goods or services of equal value) and depending on the terms of the
particular transaction, bartering natural uranium would generally be authorized the
statute.

However, any DOE barter authority under the AEA would be circumscribed by the
USEC Privatization Act. Like the AEA, the Privatization Act also does not explicitly
mention “barter”; if and to the extent it is authorized by the Privatization Act (for
example, as a sale), DOE would be authorized to barter natural uranium if it complied
with the three conditions specified in section 3112(d): the President must determine
the material is not nceded for national security, the Secretary of Energy must
determine sale will not have a material adverse impact on the domestic uranium
industry, and the Secretary must receive a price that “will not be less than the fair
market value of the material.” If all of these statutory and other conditions were met,
the transaction would be authorized, and it would not require additional
appropriations.

14.  Alternatively, would it be lawful for DOE to barter depleted uranium
to pay for re-enrichment services? If so, could DOE do this without
appropriations authority?

We do not believe DOE would be authorized to barter depleted uranium to pay for
re-enrichment services. As discussed in response to Question 10 above, we believe
section 3112 of the USEC Privatization Act prohibits the sale and transfer of depleted
uranium. Thus even assuming that a particular barter transaction qualified as a sale
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or transfer, the transaction would be prohibited by section 3112.

15. Under H.R. 4189, would DOE need to obtain appropriations authority
to re-enrich tails, even if DOE sold the uranium in the same year? If
DOE did not secure appropriations for this purpose, would such
actions violate the Anti-Deficiency Act?

Section 1 of LR, 1189 would require DOE to enter into a contract with the operator
of the Paducah, Kentucky Gaseous Diffusion Facility (currently USEC) for re-
enrichment of DOE’s depleted uranium tails currently stored at Piketon, Ohio.
Section 2 of the bill would require DOE to sell the re-enriched uranium and deposit
the net sales proceeds into the Uranium Enrichment Decontamination and
Decommissioning Fund, where it would be available for appropriation to be used for
environmental remediation at the Paducah and Portsmouth, Ohio, uranium
enrichment facilities.

If DOE entered into the above contract, and thus obligated funds, for re-enrichment
of its depleted uranium tails, it generally would need to have an appropriation
available for this purpose, or have some other form of budget authority, at the time of
the obligation, that is, when the contract is signed. See, e.g., 72 Comp. Gen. 59 (1992).
Entering into an obligation in advance of or in excess of available budget authority
would be a violation of the Antideficiency Act unless authorized by law. 31 U.S.C.
§1341(a)(1). GAO has held that where agencies are authorized by statute to incur
obligations in excess of appropriations available to pay the obligations—that is,
where the agency has “contract authority”—the overobligation is not a violation of
the Antideficiency Act. 71 Comp. Gen. 502 (1992); 65 Comp. Gen. 4 (1985). We have
not examined whether [L.R. 4189 would constitute contract authority allowing DOE to
incur an obligation in excess of or in advance of appropriations. Under section 2 of
the bill, however, proceeds from the sales would not be available for, and could not
be used to fund, re-enrichment services.

16. GAO’s legal memorandum indicates that the U.S, Federal Government
must receive ‘“‘reasonable compensation” from depleted uranium sales
if DOE relies on its authority under the Atomic Energy Act. If DOE,
however, sold this material under section 3112 of the USEC
Privatization Act, sales must be “not be . . . less than fair market
value.”

a. Are these two terms interchangeable? Does the term “reasonable
compensation” allow DOE to accept “less than fair market value®”?

As a point of clarification, GAO's legal analysis stated that the federal government
would have to receive “reasonable compensation” if it were authorized to sell
uranium from its inventory under AEA section 161m, but also that section 3112 of the
USEC Privatization Act circumscribes this authority and authorizes DOE only to sell
low or low-enriched uranium from its inventory and only if it receives “not ... less
than ... fair market value. " Our analysis also stated that DOE is currently
prohibited from selling depleted uranium altogether under either statute.

Our work did not specifically determine whether these undefined “reasonable

Page 14
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compensation” and “fair market value” standards are interchangeable. For the
committee’s general information, section 161m appears to give DOE greater
discretion than section 3112 in setting a sales price. As discussed in response to
Question 12.a. above, section 161m states that compensation must be reasonable “in
the opinion of [DOE]," and the only court to have commented on this provision
characterized it as affording DOE “substantial discretion in setting prices to be paid
by licensees . ..." Section 3112, by contrast, does not refer to DOE’s “opinion” but
instead speaks solely to “fair market value,” a term which, as discussed in response to
Question 12.b. above, is commonly determined by reference to factual market data.

Furthermore, it appears that a “reasonable compensation” standard may potentially
require lower monectary compensation than a “fair market value” standard. In at least
one instance—the Federal Land Policy and Management Act—Congress has provided
for payment of “reasonable compensation” (by the government) but stated that this
payment is “not to exceed the fair market value” of the interest being compensated.
See 43. U.S.C. § 1752(g).

Moreover, based on its 2008 Policy Statement, DOE itself appears (o believe that
“reasonable compensation”—or at least “reasonable value”—may be less than “fair
market value.” First, as we noted at the April 3 hearing, the 2008 Policy Statement (at
page 2) asserts that “[a]ll transactions involving excess uranium transfers or sales to
non-U.S, Government entities must result in the Department’s receipt of reasonable
value for any uranium sold or transferred to such entities. Reasonable value takes
into account market value, as well as other factors such as the relationship of a
particular transaction Lo overall Departmental objectives and the extent to which
costs to the Department have been or will be incurred or avoided.” Second, as we
noted, DOE’s 2008 Policy Statement goes on to assert (at page 4), regarding its
disposition of depleted uranium in particular, that after it conducts “appropriate”
cost-benefit analysis Lo determine what circumstances would justify enriching and/or
selling potentially valuable depleted uranium, DOE “will seek to obtain the best
economic value for the Department, in light of the Department’s identified objectives
and needs . ..." The department does not define what would constitute “best
economic value” or explain its relationship to “reasonable compensation,”
“reasonable value,” or “fair market value.”

b. Is this definitional difference one which Congress should clarify were it to
enact legislation dealing with depleted uranium sales or barter?

As stated in our testimony, we recommend that Congress consider enacting
legislation to clarily the conditions under which DOE may dispose of its inventory of
depleted uranium. If such conditions included a standard for minimum
compensation, greater clarity would be helpful. Depending on the terms of such
legislation, this might reap significant benefits for the government because of the
potentially significant revenue that might be obtained.

Aot
If you or other members of the committee have questions regarding these matters,

please contact Gene Aloise, Director, at (202) 512-3841 or aloisee@ gao.gov, or Susan
Sawtelle, Managing Associate General Counsel, at (202) 512-6417 or

Page 15
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sawtelles@gao.gov. GAO staff members who made major contributions to this
correspondence are Ryan T. Coles, Assistant Director; Thomas Armstrong, Karen
Keegan, and Kenneth Patton, Assistant General Counsels; and Richard Burkard, Terry
Hanford, and Omari Norman.

Sincerely yours,

ellie G DGt

ene Aloisc san D. Sawtelle
irector Managing Associate General Counsel

Page 16
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Department of Energy
Washington, DC 20686

July 9, 2008

The Honorable Bart Stupak

Chairman

Subcommittee on Oversight and Investigations
Committee on Energy and Commerce

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

On June 5, 2008, we sent you the edited Transcript of the April 3, 2008, testimony
given by Dennis Spurgeon, Assistant Secretary, Office of Nuclear Energy, regarding
“Selling the Department of Energy’s Depleted Uranium Stockpile: Opportunities and
Challenges.”

Enclosed are three Inserts requested by you and Chairman Dingell for the hearing
record. Responses to the remaining Inserts are being prepared and will be forwarded to
you as soon as possible.

If we can be of further assistance, please have your staff contact our
Congressional Hearing Coordinator, Lillian Owen, at (202) 586-2031.

Sincerely,
Hasw £ %—,

Lisa E. Epifani

Assistant Secretary

Congressional and Intergovernmental
Affairs

Enclosures
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COMMITTEE: HOUSE ENERGY & COMMERCE
SUBCOMMITTEE ON OVERSIGHT &
INVESTIGATIONS

HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS SPURGEON
PAGE: 42, LINE: 839-850

INSERT FOR THE RECORD
DOE does not concur with GAO’s opinion. DOE is vested with the authority and
responsibility to interpret and implement the Atomic Energy Act (AEA) and other
statutes and regulations applicable to the sale and transfer of uranium, and has made the
determination that the AEA grants the Department broad authority to sell or transfer
depleted uranium. Section 3112 of the USEC Privatization Act provides an overlay to
the exercise of that authority by the Department in certain specified situations; it neither
grants any new authority nor rescinds any existing authority. Section 3112 does not
address the exercise of the Department’s existing authority with respect to depleted

uranium.
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Mr. {Stupak.} As GOA--GAO--I am having a rough time
today. It sounds like you don't have a specific policy on
how to handle this.

Mr. {Spurgeon.} We issue a request for expressions of
interest when we need that to be able to inform a parcicular
procurement action. "The one that probably is, I would say,
in the lead right now is some of our off-spec material
because of the urgency asscciated with the containers that
that off-spec material happens to be held in. So we are
proceeding forward on dual tracks here, not just a single
track relative to--

Mr. {Stupak.} All right. Well, let me help you out &
licrcle bit here. MNuclear energy, which is going to testify
later, in their testimony indicates that the utilities which
own 53 actors or more than half of the 103 actors in U.S.
have indicated an intervest--

#r. {Spurgeon.} Yes, sir.

tir. {Stupak.} --in your high-assay tails. ZIsn't chis
sufficient information for DOE to make a decision to direct
rest market interest?

Mr. {Spurgeon.} We are aware of that interest. We are
aware of the interest in a number of people. So we ave very
confident that we will have sufficient interest in the talls

in order to have a process that will allow us to get faiyr
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value to the government.

Mr. {Stupak.} All right. well, the GAO says that the
DOE's legal interest ov legal--let me guote now--"Tauthorirty
to sell or transfer tails in their current form is doubtful'’

because no part of USEC Privatization Act " “specifies
conditions under which depleted uranium may be sold.'* Do
you agree with GAO‘s legal opinion?

Kr. {Spurgeon.} &ir, as the secretary’s statement said,
the department does have broad authority under the Atomic
Energy Act to sell, transfer, and otherwise utilize its
inventories of depleted natural and enriched uranium.

Hr. {sSctupak.} Okay, but GAO says they doubt you have
the authority. So do you believe they do other than this
broad discretion?

#r. {Spurgeon.} Sir, we are not aware of anything that
has happened that would repeal that broad authority that we
have. However, the department has not yet received and we do
not yet have an analysis of the GAO's opinion. That is
something--I would be glad to take that issue for the record
and have our--

Mr. {Scupak.} Well, when would you be in a position to
tell us and be able to advise the committee whether or not
you would need the legal authority or have the legal

authoricy?
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COMMITTEE: HOUSE ENERGY & COMMERCE
SUBCOMMITTEE ON OVERSIGHT &
INVESTIGATIONS

HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS SPURGEON
PAGE: 68, LINE: 1444-1453

INSERT FOR THE RECORD
On May 5, 2008, the Department of Energy (DOE) provided in response to
Representatives John Dingell and Bart Stupak’s April 24, 2008 letter, documents related
to the nomination of Assistant Secretary Spurgeon, ethics reviews and assessments

concerning his former employment relationships, and his financial disclosure statements.

In addition, on May 30, 2008, DOE counsel met with Subcommittee on Oversight and
Investigations staff to review the materials submitted pursuant to the Chairmen’s

May 5, 2008 letter and to answer questions.

Accordingly, DOE believes that it has been responsive to Chairman Dingell’s requests

related to this issue.
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Mr. {Spurgeon.} If there was something that happened
positive to USEC, obviously it would be a benefitc to the
employees of the company.

The {Chairman.} Now, have you ever recused yourself
from dealing with your former cowpany and friends and
colleagues at USEC?

Mr. {Spurgeon.} No, sir.

The {Chairman.} Have you got authorization or an
opinion f£rom the ethics officers at the Department of Energy
which says that you should or should not recuse yourself?

Hr. {Spurgeon.) Yes, sir. My former employment was--
and any restrictions on what I could do was thoroughly vetted
at the time prior teo my nomination for the current position.

The {Chairman.} Will you submit that to the commitiee
please?

HMr. {Spurgeon.} I think we did, did we not?

The {Chairman.} I am assuming this is in wriving. So I
am assuming that you can submit this vo the commicree.

#r. {Spurgeon.} I believe we did already, but--because
I think it was asked for.

The {Chairman.} well, appreciate if you did 50. Does
ché Secretary of Energy know you have not recused yourself?

Mr. {Spurgeon.} Yes, sir. The Secretary of Energy
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knows I have no recusals whatsoever.

The {Chairman.} I think my vime is about expired, ir.
Chairman. I will wait for a second time.

#r. {Stupak.} You still got two minutes, Mr. Dingell.
We went 10 minutes on this, and the recusal scatement would
be Exhibit Mumber 12 in our book.

The {Chairman.} Well, I will proceed at the pleasurs of
the chair.

Mr. {Stupak.} Please continue,

The {Chairman.} Has your--I will repeat this question.
Have you got a legal opinion from the legal counsel at DOE on
your recusal and whether you should be recused or notr?

Mr. {Spurgeon.} I don't happen to be a lawyer, but I do
know that it was determined prior to my being nominared that
I was not regquired to recuse myself from any activities with
any company upon wy confirmation as assiscant secretary.

The {Chairman.} Would you please submit that to the
committee if you could?

Mr. {Spurgeon.} Yes, sir, if it--

The {Chairman.} All righe.

My, {Spurgeon.} --whatever exists.

The {Chairman.} Wow, this questien for Mr. Fercel,
Isn’'t it the case, Mr. Fertel, that there are utiliuvy

companies where mewbers of the Nuclear Energy Institute that
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COMMITTEE: HOUSE ENERGY & COMMERCE
SUBCOMMITTEE ON OVERSIGHT &
INVESTIGATIONS

HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS SPURGEON
PAGE: 76, LINE: 1641-1655

INSERT FOR THE RECORD
As we understand the question, Mr. Stupak asks whether DOE is willing to commit at
this time to provide a copy, to GAQ or the committee, of any future sole source contract
entered into between DOE and USEC for sale or re-enriching of depleted uranium. DOE
has no current plans to enter into such a hypothetical sole source contract with USEC.,
Subject to any applicable privileges or restrictions, DOE will respond appropriately to

any proper request from the GAO or the committee.
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a train vwreck or to cause a train wreck?

Mr. {Spurgeon.} Sir, I will do whatever--you know, I am
not geing to make a commitment that I can’t follow,

Mr. {Stupak.} Then how can we ensure transparency then?
So the guestions that I am sure are a little uncomforctable
for you and a little uncomfortable for us to ask you, that we
have that transparency so those questions are cleared up and
there is no question about what is going on. Because if you
look at tab 12, again the one in front of you, your recusal,
it only says you are to recuse yourself from family
interests, You are not recused from any other matter
including your former employer. So I would think that boy,
that is almost a conflict when you go from the CEO of USEC
right into the decision making process on how whether we
auction or do a sole source contract to USEC. You will make
the decision, right, to make the recommendation to the
secretary on which way we go? You will make that decision to
make the recommendation after you gather all the informacion.

Mr. {Spurgeon.} tell, I want vo make clear the prime
contracting responsibilitvy for disposition of our tails is
our environmental management ovganization.

Mr. {Stupak.} Who is going to make the recommendation
to you. They are under--

Mr. {Spurgeon.} Yell no, he is going to make tha



1638
1639
1640
1641
1642
1643
1644
1643
1646

1647

149

76

recommendation to the secretary as well. He does not report
to me in any sense of the word.

Mr. {Stupak.} Well, I thought you were head of all
nuclear policies.

Mr. {Spurgeon.} From a policy standpoint. To integrate
our department-wide policy on disposition of all of our--

Mr. {stupak.} Sure.
Mr. {Spurgeon.} --assets so that we are coordinated.
Spuréeon.) Ir is a coordinating function.

My,

{
{

Mr. {Stupak.} So you would be involved--
{

Mr. {

Stupak.} And you would be involved in that
decision making? You would coordinate with this management
group.

Hr. {Spurgeon.} e try to coordinate our actions within
the depavtment. Yes, sir. But I do not control the
contracts from the Environmental Management Organization in
any way, shape, or form,

Mr. {Stupak.} So then there shouldn‘t he an objection
then, if there is a contract, to share it with GAO to make
sure that we are getting the best bid for the taxpayer and
that we are doing it in everyone’s best interest, to share it
with GAOQ and this committee then? There shouldn’t be an
objection then.

Mr. {Spurgeon.} That is one that I will take back. I
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Department of Energy
Washington, DC 20585

August 8, 2008

The Honorable Bart Stupak

Chairman

Subcommittee on Oversight and Investigations
Committee on Energy and Commerce

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

On April 3, 2008, Dennis Spurgeon, Assistant Secretary, Office of Nuclear
Energy, testified regarding “Selling the Department of Energy’s Depleted Uranium
Stockpile: Opportunities and Challenges.”

Enclosed are the answers to 10 questions that were submitted by you and
Representative Dingell for the hearing record. The remaining responses are being
prepared and will be forwarded to you as soon as possible.

If we can be of further assistance, please have your staff contact our
Congressional Hearing Coordinator, Lillian Owen, at (202) 586-2031.

Sincerely,
Lisa E. Epifani
Assistant Secretary

Congressional and Intergovernmental
Affairs

Enclosures
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QUESTION FROM REPRESENTATIVE DINGELL
Please describe the specific steps the Department of Energy (DOE) has taken
since the Subcommittee hearing on April 3, 2008, to realize value from DOE’s
stockpile of depleted uranium tails.
DOE has begun drafting documents and taking the necessary steps for the sale of
some of the excess uranium material. This effort includes the process of
conducting an environmental assessment covering this material and developing a

Request for Proposal (RFP) and cost analysis in support of the competitive sale

process.
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QUESTION FROM REPRESENTATIVE DINGELL
On February 14, 2008, Representative Stupak and I urged DOE to issue a Request
for Information (RFI) to test market interest from utilities, enrichers, and others in
bidding on depleted uranium tails, Your March 12, 2008, reply did not respond to
this suggestion. Please answer “yes” or “no if DOE is going to issue an RFI to
gauge market interest regarding the depleted uranium tails. If yes, when?
DOE has not yet made any final decisions, we anticipate informing the
Committee after we have finalized the procurement documentation and

determined an expected release date,
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QUESTION FROM REPRESENTATIVE STUPAK
In 2005, as part of a transaction between DOE and the Bonneville Power
Administration (BPA), DOE transferred about 8,500 metric tons (MT) of high-
assay tails to the Energy Northwest (EN). In turn, EN had the high-assay tails re-
enriched by USEC. This uranium will be used to make fuel for the Columbia
Generating Station that is run by Energy Northwest.
The U.S. Treasury received approximately $7 million {and avoided up to $40
million in environment management costs) for the high-assay tails, and BPA
received approximately $220 million in the form of lower fuel costs, according a
“Project Completion Report” prepared by the Bonneville Power Administration
entitled “DUF6 Pilot Project: An Intradepartmental Transfer of Depleted
Uranium.” How did DOE arrive at a valuation of only $7 million in cash
payment? How did DOE calculate the value of the U-235 in the high-assay tails?
The prirary purpose of the Uranium Tails Pilot Project (Pilot) was to determine
the usability of a portion of the Department of Energy’s (DOE’s) depleted
uranium hexafluoride (DUF6) inventory in lieu of disposal and to determine if the
concept of re-enriching could be practically implemented. The Pilot was
negotiated so that financial benefits received by DOE- Environmental
Management (EM)/U.S. Treasury (Treasury) and Energy Northwest
(EN)/Bonneville Power Administration (BPA) would be roughly equal. The total
compensation DOE-EM/Treasury would receive from the Pilot, both cash and
avoided disposal costs, would be roughly equal to the future fuel savings EN/BPA

would receive,

DOE-EM would be compensated $2,200 per cylinder for each time a cylinder was
transported and would collect for the Treasury $10,450 for each cylinder that was
successfully processed for a total cash payment of $8.5 million for the Pilot.

DOE-EM would also avoid disposal costs of $30 million - $34 million ($3.5- $4.0
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per Kg) for the 8.5 thousand metric tons of DUF6 the Pilot consumed. Thus the
total estimated benefits to DOE-EM would be approximately $38 to $42 million.
In fact, DOE incurred less cost in the transportation and actually returned
$8,386,400 to the US Treasury. Further, the cost avoided is now estimated to be
closer to $50 million based on the more recently estimated cost estimates for the

DUF6 Conversion Project.

The market value of natural uranium at the time the pilot project was proposed in
the fall of 2004 was $62 per Kg. The DUFS6 to be processed as part of the Pilot
was estimated by EN to have a market value of $112 to $123 million based on the
estimated recoverable U-235 content. However, this estimated market value did
not account for expenditures needed to process the DUF6 in order to recover the
U-235 content of the material. EN originally estimated it would spend $87
million on the Pilot not including financing charges, consisting of $78.4 million
for enrichment services and $8.5 million in compensation to DOE-EM for
transportation and the DUF6. Thus, EN/BPA’s estimate of net future fuel

savings at that time was $25-$36 million.

At the time the parties entered into the Pilot, both DOE-EM and EN/BPA
anticipated roughly commensurate financial benefits from the Pilot, with DOE-
EM expecting benefits $30-34 million in avoided disposal costs, and BPA/EN

expecting benefits of approximately $25-$36 million in avoided fuel costs. In
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addition, about $8.5 million less handling costs would be provided to the US

Treasury.

The respective benefits to DOE-EM and EN/BPA expected from the Pilot also
were considered in association with Pilot risks. In contrast to purchasing on the
open market, the DUF6 supplied by DOE-EM for the Pilot came without any
warranties or representations as to: merchantability; fitness for a particular
purpose; or that the cylinders or material delivered would not result in injury or
damage when used. EN/BPA assumed the risk for arriving at an equitable
arrangement for the re-enrichment with USEC and for financing the cost for re-

enrichment.

At the time the Pilot was proposed in the fall of 2004, the estimated financial
benefits to DOE-EM/Treasury for the estimated natural uranium to be produced
from the DUF6 was considered adequate compensation for a demonstration
program designed to determine if DUF6 scheduled for disposal could be
economically processed into a commercial product. This consideration of
adequate compensation was based on DOE-EM’s savings in avoided disposal
costs, lack of any warranty provided on the DUF6 to be sgpplied for the Pilot, and
critical data DOE-EM would obtain on the material condition of the DUF6

inventory.
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The allocation of expected benefits and costs to DOE-EM and BPA/EN arising
from the Pilot were based on estimates made at the inception of the Pilot in 2004
that have since changed. The actual Pilot costs incurred by EN/BPA was $126
million (including $31 million for bond financing), which was higher than the
initial estimate. DOE-EM’s updated estimate for avoided disposal costs for the
DUF6 under the Pilot has grown by approximately $15 million since the 2004
estimate. The rapid rise in uranium prices during the period of the Pilot increased
cost savings to EN/BPA for avoided fuel costs beyond the original estimate. It
would be inappropriate to consider this rise in uranium prices as the only factor in
assessing whether the allocation of Pilot benefits/risks to DOE-EM and EN/BPA
was fair and equitable. When the Pilot was negotiated, neither party (DOE-EM
and BPAJ/EN) predicted such a rapid rise in uranium prices would occur during
the short period of the Pilot. If the market value of uranium had reversed due to
other market conditions, the Pilot would have resulted in somewhat higher nuclear
fuel costs for EN/BPA as compared to what EN had been paying for nuclear fuel
in inventory or for purchasing the uranium on the open market. The EN/BPA
analysis compares projected savings 18 months after the November 2006 spot
market price. DOE/EM believes a better comparison would be to compare the
DOE-EM cost avoided to the price of uranium at the time of the negotiated

agreement, which was equitable at the time.
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QUESTION FROM REPRESENTATIVE STUPAK
Does DOE agree with the economic analysis by BPA with respect to avoided
environmental management costs? If not, what was the avoided cost? Please
provide the basis for this calculation.
DOE agrees with the economic analysis provided by EN/BPA , but believes the

estimated savings are greater to the DOE today due to the increased estimate for

DUF®6 Disposition by as much as $15 million.

The worth of avoided environmental management costs was estimated to be in the
range of $3.5 - $4.0 per kg of high-assay depleted uranium tails (DUF6). The cost
assumption is based upon: (1) transportation costs; (2) chemically deconverting
the DUF6 to uranium oxide; and (3) burying the material in a proper land fill.

The construction of the plant to deconvert the DUF6 to uranium oxide suitable for
final disposal has not yet been completed so the actual full value of avoided costs
has not yet been determined. More recent estimates from DOE/EM increase the

range for conversion costs up to almost $5.9/kg.
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QUESTION FROM REPRESENTATIVE STUPAK
Does $7 million plus the value of avoided environmental management costs
constitute “fair market value™? Did DOE approve this transaction based on the
Government receiving “reasonable compensation™?
The primary purpose of the Uranium Tails Pilot Project (Pilot) was to determine if
the high-assay depleted uranium tails (DUF6) had any market value based on
actual data for handling costs, processing costs, material condition of the
cylinders, and unknown factors such as potential contamination contained within
the DUF6 inventory. The DUF6 was supplied without any warranties or
representations as to: merchantability; fitness for a particular purpose; or that the
cylinders or material delivered would not result in injury or damage when used. It
would be unreasonable to assume the DUF6 would have the same value as
uranium purchased on the commercial market when there was limited data
available on the material condition of the DUF6 being supplied. This was the first
time DOE had entered into such a Pilot and was very interested in determining the
practicality of such an arrangement for potential future sales dealing with the rest
of DOE’s high assay tails. The primary purpose was not to see what the market
value of the material was, but to establish if this concept would work for other
DOE tails of similar assay and to understand what would be learned prior to any
future transactions. Prior to completion of the Pilot, DOE determined that any

subsequent sales would be competitively awarded.

Initially in the fall of 2004 when the final structure of the Pilot was proposed the
worth of DUF6 was estimated at $112 -$123 miilion by EN using published trade

journals® market value for natural uranium of $62/KG. As noted, the $62/KG
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assumption for DUF is a high dollar estimate and a generous assumption since
the DUF6 under the Pilot contained no associated warranties. EN estimated that
$85 million - $88 million, not including finance charges, would be expended to
re-enrich the DUF6 to the equivalent amount natural uranium giving the DUF6 a
net value of $27-$35 million. DOE-EM (and ultimately the U.S. Treasury) would
benefit from: (1) avoided disposal costs of $30 million to $34 million; (2) $1.5
million for transportation and handling costs; and (3) an additional $7 million for
the uranium contained in the cylinders - for a total compensation of $38 million
to $42 million. Based on this rough analysis the $7 million that DOE-EM was to
and did indeed receive to pass on to Treasury was determined to be reasonable
compensation. The actual amount was over $8.3 million. In addition, DOE’s
estimate of the avoided cost for disposal has increased about $15 million. The
EN/BPA analysis that compares the savings to the November 2006 spot market
price for Uranium 18 months after the agreement was signed. DOE believes the
appropriate cémparison is to compare the cost saved to the price of uranium at the

time of the negotiated agreement and that it was equitable at the time.
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QUESTION FROM REPRESENTATIVE STUPAK
While the ratepayers of the Pacific Northwest will theoretically receive benefits
from lower nuclear fuel costs, do you consider $7 million equitable compensation
to the U.S. Treasury (including avoided environmental management costs) for the
value of this uranium when BPA (sic) received $220 million in value?
DOE believes the compensation to the Treasury, the costs avoided to EM and the
benefits to the Government from the Pilot at the time negotiated reflected a fair
and equitable agreement. DOE believes the appropriate comparison is to compare
the cost to the price at the time of the negotiated agreement and that it was
equitable at the time. Given the $7 million as part of the total estimated
compensation of $38 - $42 million, and the nature of the Pilot as an experimental
project, the estimated compensation was determined to be equitable at the time
the deal was negotiated. As stated in Q13, DOE did not weigh the equity of the
deal exclusively on the cost avoided. In addition to initial estimates of roughly
equal financial benefits, DOE-EM would not need additional funding to
implement the Pilot as EN would provide $2,200 per cylinder to cover
transportation and handling expenses. The Pilot was structured so DOE/EM
would avoid the risks associated with the Pilot. DOE-EM would bear no market
risk since it would receive the same cash payment if the market prices fell.
Similarly, DOE-EM would bear no technical risk associated with the ability to
process the cylinders or potential contamination of the subject high-assay tails
(DUF®6) since the cylinders were provided without warranty. Lastly, DOE-EM
would have no contractual obligations with USEC. Although the benefits to the

DOE in addition to the identified cost avoided and retum to the US Treasury have

not been quantified, they should be considered in the overall return to the
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Government as this Pilot may eventually lead the way for future competitive sales
of DUF6 for the DOE. Any such sales will include the lessons learned from the

EN/BPA Pilot.

DOE-EM, EN and BPA did not contemplate that during the Pilot’s duration the
uranium market would go through one of it most volatile periods in recent history,
with wholly unexpected increases in the price of uranium by a factor of almost
three times the existing price assumed at the inception of the Pilot. The result was
of course a larger financial benefit than expected for EN/BPA and the ratepayers
of the Northwest in that the Pilot held down medium-term nuclear fuel cost
increases. Such larger power cost-saving benefits would accrue if higher
uranium prices continued during the eight year period (2009 - 2016) during which

the nuclear fuel from the Pilot is to be used by EN.

The future benefits to DOE-EM also increased with the success of the Pilot. The
data obtained on material condition of the inventory will allow DOE-EM to
provide the necessary information to the commercial market in order to help DOE
and the U.S. Treasury receive higher compensation for the remaining inventory
due to the reduced risks and uncertainties. Since EN/BPA had assumed the
Pilot’s risk elements it was not viewed as unreasonable that EN/BPA should
obtain the benefits of possible market price increases. If the inverse had occurred
and market prices had fallen, DOE-EM and Treasury would still have received the

same EN/BPA/Ratepayer financial compensation as well as the critical data on



162
material condition of the DUF6 inventory. EN/BPA’s net financial benefits

would have not only decreased but quite possibly could have gone negative.
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QUESTION FROM REPRESENTATIVE STUPAK

Why was a price escalator, which would ensure that DOE shared in profits
associated with an increase in uranium prices, omitted from the contract?

The proposed Uranium Tails Pilot Project (Pilot) was structured so DOE-EM
would assume no additional risk in the Pilot: (1) no market risk as DOE-EM
would receive the same cash whether the market price rose or fell; (2) no
technical risk associated with the ability to process the cylinders or possible
contamination of the subject high-assay tails (DUF6); and (3) no contractual
obligations with USEC. Since EN/BPA had assumed the Pilot’s risk elements, it
was not viewed as unreasonable that EN/BPA, along with the Northwest rate
payers, should obtain the benefits of possible market price increases.
Additionally, DOE-EM did not consider an escalator necessary because it viewed
the Pilot as a short-term, limited demonstration project, and at the time, the
agreement was viewed as equitable in its totality. DOE anticipates that any future
arrangements would include index pricing for any long term sale or extended
transaction of high-assay DUF6 that occur over time. However, DOE believes
that one time sales of commodities would likely not include index pricing, as the
appropriate market price is the price at the time of sale, regardless of what

happens after the sale.
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QUESTION FROM REPRESENTATIVE STUPAK

Q14f. When the high-assay depleted uranium tails were used as a feed material and re-
enriched by USEC, to what tails assay was this material stripped? Did USEC
retain the tails assay below a certain level? If so, what was the arrangement?

Al4f. The high-assay depleted uranium tails (DUF6) were stripped to 0.3% under EN's
contract with the enricher. (As previously stated, DOE did not enter into any
agreement or contract with USEC.) After feeding the DUFS, the depleted tails
became the property and sole responsibility of the enricher for disposal. Stripping
the DUF6 down to 0.3% based on the market price of the uranium at the time the
Uranium Tails Pilot Project (Pilot) was proposed was not considered to be an
unreasonable value. Having the enricher take title and responsibility for the

depleted tails are standard contract terms and conditions used in the enrichment

industry.
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QUESTION FROM REPRESENTATIVE STUPAK
Q14g. Does DOE intend to conclude similar arrangements with BPA in the future?

Al4g. Currently there are no additional Pilots or follow-on actions being planned with

EN/BPA.
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QUESTION FROM REPRESENTATIVE STUPAK
Do DOE's 2007 Financial Statements include the value of DOE's high-assay
depleted uranium tails? If so, what value is attached to the high-assay tails as part
of the overall valuation of nuclear materials in inventory? If not, does DOE plan
to declare any of the high-assay tails as an "asset” instead of a liability during this
fiscal year?
The Department’s FY 2007 financial statements do not include a dollar amount
associated with the subject depleted uranium tails. At this time DOE has no plans
for recording an asset value for this material in fiscal year 2008 in anticipation of
a potential future sales estimated value. Generally Accepted Accounting

Principles would normally preclude DOE from recognizing such “unrealized”

gains.
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Department of Energy
Washington, DC 20585

September 5, 2008

The Honorable Bart Stupak

Chairman

Subcommittee on Oversight and Investigations
Committee on Energy and Commerce

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

On April 3, 2008, Dennis Spurgeon, Assistant Secretary, Office of Nuclear
Energy, testified regarding “Selling the Department of Energy’s Depleted Uranium
Stockpile: Opportunities and Challenges.” On August 8, 2008, we sent you the answers
to 10 questions for the hearing record.

Enclosed are the answers to nine questions that were submitted by you and
Representative Dingell for the hearing record. The remaining responses are being
prepared and will be forwarded to you as soon as possible.

If we can be of further assistance, please have your staff contact our
Congressional Hearing Coordinator, Lillian Owen, at (202) 586-2031.

Sincerely,

Ty

Lisa E. Epifagi
Assistant Secretary

Congressional and Intergovernmental
Affairs

Enclosures

@ Priritad with g0y ink on recycied paper



Q6.

Ab.

168

QUESTION FROM REPRESENTATIVE DINGELL
To what company did DOE issue a contract to prepare the National
Environmental Policy Act (NEPA) analysis related to depleted uranium? What is
the scope of this contract? Does this cover re-enrichment or auctioning of tails?
The contract was awarded to Battelle Memorial Institute on March 4, 2008. The
scope was initially to assess the conversion of depleted uranium and natural
uranium to low enriched uranium, including enrichment, transportation, and

storage. The scope has been amended to include the sale of depleted and natural

uranium as an alternative means of disposition.
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QUESTION FROM REPRESENTATIVE DINGELL

Please provide a detailed schedule for this NEPA analysis, including completion
dates.

The contract was awarded based on a January 29, 2008, request for proposals
issued by the Idaho National Laboratory. Notice of award to Battelle Memorial
Institute was sent on March 4, 2008. Battelle is presently conducting its analysis
under the contract. The original request for proposals anticipated a completion
and delivery of the final Environmental Assessment six months after signing.
This would have been early September 2008 based on the date of notice of award
to Battelle. Given the additional scope of work identified in response to Q6, the
completion date was delayed. Depending upon the results of that analysis, a

determination will be made regarding whether further NEPA analysis is required.
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QUESTION FROM REPRESENTATIVE DINGELL
Q8.  Who is the responsible decision-maker with respect to the NEPA analysis?
A8.  Theresponsible decision maker is Dennis R. Spurgeon, Assistant Secretary for

Nuclear Energy.
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" QUESTION FROM REPRESENTATIVE STUPAK

Q3. Did you help launch USEC’s advanced centrifuge program during your tenure at
USEC?

A3, Yes.
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QUESTION FROM REPRESENTATIVE STUPAK

Are you aware of USEC’s interest in securing a $2 billion loan guarantee from
DOE for USEC’s advanced centrifuge facility?

Yes, we are aware of USEC’s interest in securing a $2 billion loan guarantee for
an advanced centrifuge facility from company press releases and publicly

available filings with the Securities and Exchange Commission.
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QUESTION FROM REPRESENTATIVE STUPAK

Ql2. You testified that over the past 2 years you spent about 10 percent of your time
managing DOE’s excess uranium, and estimated that about 20 percent of your
time was spent on the Global Nuclear Energy Partnership (GNEP). Later in the
hearing, you stated, with respect to the front end of the fuel cycle, “I probably
overestimated. ....some of the time that I might spend on this particular aspect of
it.” With the benefit of access to your calendar, staff, and records, please clarify
the record with respect to the following questions:

a. What percentage of your time have you spent on GNEP over the past two
years, including related travel?

b. What percentage of your time have you spent on the management of
DOE’s excess uranium in the past two years, including related travel?

c. What percentage of your time have you spent on the management of
DOE’s excess depleted uranium in the past two years, including related
travel?

A12. 1do not maintain a log of the time [ spend devoted to any particular issue. As
such, I can provide approximate estimates.

a. T have spent approximately 20% of my time devoted to work related to the
Global Nuclear Energy Partnership, including the Advanced Fuel Cycle
Initiative, over the past two years.

b. I have spent less than 5% of my time devoted to work related to DOE’s
excess uranium over the past two years.

c. I have spent approximately less than 1% of my time devoted to work

related to DOE’s excess depleted uranium over the past two years.
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QUESTION FROM REPRESENTATIVE STUPAK
Please provide a list of all individuals in DOE who have been working on
realizing value from DOE’s depleted uranium stockpile over the past two years.
Please estimate the percentage of time each individual spent on depleted uranium.
Individuals who have participated in analyzing matters potential alternatives
relating to the management of DOE’s depleted uranium stockpile over the past
two years are located in the Offices of Nuclear Energy and Environmental
Management with support from other offices within the Department as warranted.
These individuals have also worked on DOE’s plan to disposition its excess
uramum inventories have also worked on many other projects in the past two
years. Relative to their time working on these projects, the time spent on matters
relating to DOE’s depleted uranium stockpile is very limited, most likely less than
one percent over the number of hours for the past two years. The following

program office individuals are listed based on their relative time, starting with the

greater percent of time spent:

Edwin Rutkowski Office of Nuclear Energy
William Murphie Office of Environmental Management
Ross Bradley Office of Environmental Management
Ines Triay Office of Environmental Management
Edward McGinnis Office of Nuclear Energy
John Sheppard Office of Environmental Management
Christopher Guith Office of Nuclear Energy
Dennis Spurgeon Office of Nuclear Energy
James Rispoli Office of Environmental Management
Ronald Hagen Office of Nuclear Energy

William Szymanski Office of Nuclear Energy
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QUESTION FROM REPRESENTATIVE STUPAK

Last year, draft legislation was circulated by USEC and other regarding depleted
uranium. Sections of the proposed legislation directed DOE to transfer 25,000
MT of high-assay tails to USEC, provide a loan of 3,000 MT of uranium to
Louisiana Energy Services, L.P. (LES), a uranium enricher building a plant in
New Mexico, and provide benefits to other fuel cycle interests.

a. Were you made aware of this legislative proposal to assist the front end of
the domestic uranium fuel eycle?

b. Did you conduct meetings with USEC to discuss the draft legislation? If
so, on what dates?

c. Did you discuss this proposal with the Secretary of Energy? If so, how
did you advise the Secretary?

d. Did you support or oppose this proposal?

Yes, I was made aware of several such proposals primarily in the context of

requests from Congressional staff for briefings related to the programmatic impact

of these proposals and in which staff in the Office of Nuclear Energy participated.

b. No, 1did not conduct meetings with USEC to discuss the draft legislation.

¢. No, I did not discuss these proposals with the Secretary of Energy.

d. 1did not take an official position on this proposal.
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QUESTION FROM REPRESENTATIVE STUPAK
Does DOE have a contingency plan to assume operations at the Paducah Gaseous
Diffusion Plant should USEC become financially unable to continue enrichment
operations? Please provide a title to this contingency plan. Please summarize the
key elements of this contingency plan and provide the names of DOE staff who
prepared this plan.
DOE does not have a contingency plan to assume operations at the Paducah
Gaseous Diffusion Plant should USEC become financially unable to continue

enrichment operations.
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Department of Energy
Washington, DC 20585

July 9, 2008

The Honorable Bart Stupak

Chairman

Subcommittee on Oversight and Investigations
Committee on Energy and Commerce

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

On June 5, 2008, we sent you the edited Transcript of the April 3, 2008, testimony
given by Dennis Spurgeon, Assistant Secretary, Office of Nuclear Energy, regarding
“Selling the Department of Energy’s Depleted Uranium Stockpile: Opportunities and
Challenges.”

Enclosed are three Inserts requested by you and Chairman Dingell for the hearing
record. Responses to the remaining Inserts are being prepared and will be forwarded to
you as soon as possible.

If we can be of further assistance, please have your staff contact our
Congressional Hearing Coordinator, Lillian Owen, at (202) 586-2031,

Sincerely,
Hasw £ %—,

Lisa E. Epifani

Assistant Secretary

Congressional and Intergovernmental
Affairs

Enclosures
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COMMITTEE: HOUSE ENERGY & COMMERCE
SUBCOMMITTEE ON OVERSIGHT &
INVESTIGATIONS

HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS SPURGEON
PAGE: 42, LINE: 839-850

INSERT FOR THE RECORD
DOE does not concur with GAO's opinion. DOE is vested with the authority and
responsibility to interpret and implement the Atomic Energy Act (AEA) and other
statutes and regulations applicable to the sale and transfer of uranium, and has made the
determination that the AEA grants the Department broad authority to sell or transfer
depleted uranium. Section 3112 of the USEC Privatization Act provides an overlay to
the exercise of that authority by the Department in certain specified situations; it neither
grants any new authority nor rescinds any existing authority. Section 3112 does not
address the exercise of the Department’s existing authority with respect to depleted

uranium.
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Mr. {Stupak.} As GOA--GAC--I am having a rough time
today. It sounds like you don‘t have a specific policy on
how to handle this.

Mr. {Spurgeon.} Ve issue a request for expressions of
interest when we need that to be able to inform a particular
procurement action, "The one that probably is, I would say,
in the lead right now is some of our off-spec material
because of the urgency assoclated with the containers that
that off-gpec material happens te be held in. So we are
proceeding forward on dual tracks here, not just a single
track relative to--

Mr. {Stupak.} All right. Well, let me help you out a
lictle bit here. Nuclear energy, which is going to testify
later, in their testimony indicates that the utilities which
ownn 53 actors or more than half of the 103 actors in U.S.
have indicated an interest--

Mr. [Spurgeon.) Yes, sir.

fir. {Stupak.} --in your high-assay tails. ZIsn't this
suificient information for DOE to make a decision to direct
rest market interest?

HMr. {Spurgeon.} e are avare of that interest. We are
aware of the interest in a number of people. So we are very
confident that we will have sufficient interest in the talls

in order to have a process that will allow us to get faiy
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value to the government.

Mr. {stupak.} All right. Well, the GAO says that the
DOE's legal intervest or legal--let me gquote now-- " authority
to sell or transfer tails in their currvent form is doubtful®®

because no part of USEC Privatization Act "~ “specifies
conditions under which depleted uranium may be sold.'*' Do
you agree with GAO's legal opinion?

Mr. {Spurgeon.} Sir, as the secretary‘s statement said,
the department does have broad authority under the Atomic
Energy Act to sell, ctransfer, and otherwise utilize its
inventories of depleted natural and enriched uranium.

Wr. {Stupak.} Okay, but GAO says they doubt you have
the authority. So do you believe they do other than this
broad discretion?

#r. {Spurgeon.} 8ir, we are not aware of anything thac
has happened that would repeal that broad authoricy that we
have. However, the department has not yet received and we do
not yet have an analysis of the GAO's opinion. That is
something--I would be glad to take that issue for the record
and have our--

mr. {Stupak.} Well, when would you be in a position to
tel)l us and be able to advise the committee whether or not
you would need the legal authority or have the legal

authoricy?
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COMMITTEE: HOUSE ENERGY & COMMERCE
SUBCOMMITTEE ON OVERSIGHT &
INVESTIGATIONS

HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS SPURGEON
PAGE: 68, LINE: 1444-1453

INSERT FOR THE RECORD
On May 3, 2008, the Department of Energy (DOE) provided in response to
Representatives John Dingell and Bart Stupak’s April 24, 2008 letter, documents related
to the nomination of Assistant Secretary Spurgeon, ethics reviews and assessments

concerning his former employment relationships, and his financial disclosure statements.

In addition, on May 30, 2008, DOE counsel met with Subcommittee on Oversight and
Investigations staff to review the materials submitted pursuant to the Chairmen’s

May 5, 2008 letter and to answer questions.

Accordingly, DOE believes that it has been responsive to Chairman Dingell’s requests

related to this issue.
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USEC.

Mr. {Spurgeon.} If there was something that happened
positive to USEC, obviously it would be a benefit to the
employees of the company.

The {Chairman.} Mow, have you ever recused yourself
from dealing with your former company and friends and
colleagues at USEC?

Mr. [spurgeon.} No, sir.

The {Chairman.} Have you got authorization or an
opinion from the ethics officers at the Deparument of Energy
which says that you should or should not recuse yourself?

Hr. {Spurgeon.} VYes, sir. My former employment was--
and any restrictions on what I could do was thoroughly vetted
at cthe time prior to my nomination for the current position.

The {Chairman.} Will you submit that to the committee
please?

Mr. {Spurgeon.} I think we did, did we not?

The {Chairman.} I am assuming this is in writing. $o I
am assuming that you can submit this to the commictee.

Mr. {spurgeon.} 1I believe we did already, buct--because
I think it was asked for.

The {Chairman.} Well, appreciate if you did so. Does
the Secretvary of Energy know you have not recused yourself?

Mr. {Spurgeon.} Yes, sir. The Secretary of Energy
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knows I have no recusals whatsoever.

The {Chairman.} I think my time ig about expired, ir.
Chairman. I will wait for a second time.

Mr. {Stupak.} You still got two minutes, Mr, Dingell.
e went 10 minutes on this, and the recusal statement would
be Exhibit Number 12 in our book.

The {Chairman.} Well, I will proceed at the pleasure of
the chair.

Mr. {stupak.} FPlease continue.

The {Chairman.} Has your--I will repeat this guestion.
Have you got a legal opinion from the legal counsel at DOE on
your recusal and whether you should be recused or not?

Mr. {Spurgeon.} I don’'t happen to be a lawyer, but I do
know that it was determined prior to my being nominated that
I was not veguired to recuse myself from any activicies with
any company upon my confirmation as assistant secretavy.

The {Chairman.} Would you please submit chat to the
comnittee if you could? k

Mr. {spurgeon.} VYes, sir, if it--

The {Chairman.} All right.

Mx., {Spurgeon.} --whatever exzists.

The {Chairman.} Mow, this questien for Mr. Fertel.
Isn'c it the case, Mr. Fertel, that there are utilicy

companies where memwbers of the Nuclear Energy Institute that
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COMMITTEE: HOUSE ENERGY & COMMERCE
SUBCOMMITTEE ON OVERSIGHT &
INVESTIGATIONS

HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS SPURGEON
PAGE: 76, LINE: 1641-1655

INSERT FOR THE RECORD
As we understand the question, Mr. Stupak asks whether DOE is willing to éommit at
this time to provide a copy, to GAO or the committee, of any future sole source contract’
entered into between DOE and USEC for sale or re-enriching of depleted uranium. DOE
has no current plans to enter into such a hypothetical sole source contract with USEC,
Subject to any applicable privileges or restrictions, DOE will respond appropriately to

any proper request from the GAO or the committee,
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a train wreck or to cause a train wreck?

Mr. {Spurgeon.} 8ir, I will do whatever--you know, I am
not going to make a commitment that I can‘t follow.

Mr. {Stupak.} Then how can we ensure transparency then?
So the guestions that I am sure are a little uncomfortable
for you and a little uncomfortable Eor us to ask you, that we
have that transparency so those guestions are cleaved up and
there is no question about what is going on. Because if you
look at tab 12, again the one in front of you, your recusal,
ic only says you are to recuse yourself from family
interests. You are not recused from any other matcter
including your former employer. So I would think that boy,
that is almost a conflict when you go from the CEO of USEC
right into the decision making process on how whether we
auction or do a sole source contract to USEC. You will make
the decision, right, to make the recommendation to the
secretary on which way we go? You will make that decision to
make the recommendation after you gather all the information.

Mr. {Spurgeon.} twell, I want to make clear the prime
contracting responsibilicy for disposition of our tails is
our environmental wanagement organization,

Mr. {Stupak.} who is going to make the recommendation
to you. They are undevr--

Mr. {Spurgeon.} %ell no, he is going to make the
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recommendation to the secretary as well. He does not report
to me in any sense of the word.

Mr. {stupak.} Well, I thought you were head of all
nuclear policies.

Mr. {Spurgeon.} From a policy standpoint. To integrate
ouyr department-wide policy on disposition of all of our--

Mr. {Stupak.} Sure.

Mr. {Spurgeon.} --assets so that we are coordinated.

Mr. {Stupak.} So you would be involved--

Mr. {Spurgeon.} It is a coordinating function.

Mr. {Stupak.} And you would be involved in that
decision making? You would ccordinate with this management
group.

Mr. {Spurgeon.} W¥e try to coordinate our actions within
the department. Yes, sir. But I do not control the
contracts from the Environmental Management Organization in
any way, shape, or form.

Mr. {Stupak.} So then there shouldn’'t he an objection
then, if there is a contract, to share it with GAO to make
sure that we are getting the best bid for the taxpayer and
that we are doing it in everyone’s best interest, to share it
with GAQ and this committee then? There shouldn’t be an
objection then.

Mr. {Spurgeon.} That is one that I will rtake back. I
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Department of Energy
Washington, DC 20585

September 29, 2008

The Honorable Bart Stupak

Chairman

Subcommittee on Oversight and Investigations
Committee on Energy and Commerce

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

On June 5, 2008, we sent you the edited transcript of the April 3, 2008, testimony
given by Dennis Spurgeon, Assistant Secretary, Office of Nuclear Energy, regarding
“Selling the Department of Energy’s Depleted Uranium Stockpile: Opportunities and

Challenges.” On July 9, 2008, we sent you three inserts requested by you and Chairman
Dingell.

Enclosed are the remaining three inserts requested by you and Chairman Dingell
for the hearing record.

If we can be of further assistance, please have your staff contact our
Congressional Hearing Coordinator, Lillian Owen, at (202) 586-2031.

Sinpe;ely,

Y
; f
LisaE. Epifard

Assistant Secretary

Congressional and Intergovernmental
Affairs

Enclosures
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COMMITTEE: HOUSE ENERGY AND COMMERCE
SUBCOMMITTEE ON OVERSIGHT
AND INVESTIGATIONS

HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS R, SPURGEON

PAGE: 63, LINE: 1317-1335

INSERT FOR THE RECORD

Individuals who have participated in efforts to realize value from DOE’s depleted uranium
stockpile over the past two years are located in the Offices of Nuclear Energy and Environmental
Management with support from other offices within the Department as warranted. These
individuals have also worked on DOE’s plan to disposition its excess uranium inventories as well
as many other projects in the past two years. Relative to their time working on these projects, the
time spent on matters relating to DOE’s depleted uranium stockpile is very limited, most likely
Iess than one percent over the number of hours for the past two years. The following program

office individuals are listed based on their relative time, starting with the greater percent of time

spent:
Edwin Rutkowski Office of Nuclear Energy
William Murphie Office of Environmental Management
Ross Bradley Office of Environmental Management
Ines Triay Office of Environmental Management
John Sheppard Office of Environmental Management
Christopher Guith Office of Nuclear Energy
James Rispoli Office of Environmental Management
Ronald Hagen Office of Nuclear Energy
William Szymanski Office of Nuclear Energy
Edward McGinnis Office of Nuclear Energy

Dennis Spurgeon

Office of Nuclear Energy
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The {Chairman.} Third of all, when it suits the chair,
I would be grateful for a chance to ask a few little
questions.

Mr. {Stupak.} Questions? Now would be the time, sir.

The {Chairman.} To Mr. Robinson. Didn’t the GAC find
that DOE is sitting on an enormous windfall in the form of
depleted uranium that as recently as a few years ago was
deemed to be waste but today is worth $7.6 billion? 1Is that
right? '

Mr. {Robinson.} That is our analysis. Yes, sir.

The {Chairman.} Now, and if we were to reprocess that
uranium, we would be addressing both a moneymaking
opportunity but also a chance to clean up what is potentially
a significant environmental problem. Is that not so?

Mr. {Robinscn.} The disposition options that we laid
out to include re-enriching would accomplish those
objectives., Yes, sir.

The {Chairman.} Now, I believe the GAO has found DOE
has been working on a uranium sales strategy for nearly three
years?

Mr. {Robinson.} Yes, sir.

The (Chairman.} And isn’t it also true that GAQ found

that DOE has not completed its plans with sufficient speed to
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take advantage of current market conditions?

Mr. {Robinson.} Our judgment is is that a more
detailed, comprehensive plan and strategy is in order, and
that would facllitate the sales and return maximum value to
taxpayers.

The {Chairman.} Now, I believe that GAO also found that
8 out of 10 utilities interviewed by the GAOC had interest in
biddi-ng on this excess uranium. Is that right?

Mr. {Robinson.} Yes, they expressed general interest.
Yes, sir.

The {Chairman.} Now, Mr. Robinson, in your opinion,
would it be a prudent first step for DOE to issue a request
for information to identify the legal and market-related
issues so that DOE could commence a successful auction?

Mr. {Robinson.} VYes, sir. The most information
possible on what the interest is out there to purchase these
tails, if that is the option that is a, decided to be the
best one, and b, legal, that would be a good step. Yes, sir,

The {Chairman.} Now, is there any reason in your mind
why DOE should not move promptly to realize as much of the
$7.6 billion in value as socon as possible, recognizing that
there are short-term constraints on re-enriching tails and
constraints on how much the market could absorb?

Mr. {Robinson.} speedy action to take advantage of the
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current high price of uranium is in order, keeping in mind
that, you know, a few years ago it was essentially worthless,
A few months ago, it was essentially worth three times what
we think it is worth now. So prices are fairly volatilae,
yes.

The {Chairman.} Now, these guestions to Mr. sP\;rgeon.
Mr. Spurgeon, what percentage of your time has been spent
advancing the global nuclear energy partnership over the past
year?

Mr. [Spurgeon.} I would totally guess, sir, because I
don't keep a clock, but something like maybe 20 pexrcent.

The {Chairman.] Okay, now what percentage of your time
has been spent the last two years developing a strategy to
derive value from DOE's excess depleted uranium stockpiles?

Mr. {Spurgeon.} I have spent--I am goi.ng to again
guess--maybe half of that, 10 percent. Again I don't keep a
clock on myself.

The {Chairman.} Has anybody else s‘pent any time on this
question?

Mr. {Spurgeon.} ‘There are a number of pecple that have
spent time on thia--

The {Chairman.} I would like you tec give us, submit for
the record please, who has done what with regard to thase

matters at DOE. Now, Mr. Spurgeon, given GAO’s findings,
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HEARING DATE: APRIL 3, 2008

WITNESS: DENNIS R. SPURGEON
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INSERT FOR THE RECORD
The draft Environmental Assessment (EA) is expected to be completed this fall, and the final EA

is currently expected to be completed by the end of this year.
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what are your immediate plans to take advantage of current
market conditions and convert this depleted uranium into cash
for the American people?

Mr. {Spurgeon.} Step one is the secretary initiated and
released a policy statement on how we were going to proceed
forward. Step two is that we have underway an environmental
assessment which is required by the National Environmental
Policy Act prior to us enriching uranium for ultimate sale as
part of this. Step three is we are doing, as the GAO has
recommended, the cost/benefit analysis of the best value and
weigh in which to dispose of the current inventory of not
only our deplated uranium but our natural uranium and our
high enriched uranium.

The {Chairman.} Now, what is the date by which you and
DOE are going to be able to sell off or auction off these
tailings? What time? This month, this year, this decade?
when?

Mr. {Spurgeon.} For going forward with enrichment, we
would require a suitable finding, a record of decision by the
secretary following preparation of the necessary
environmental analysis, That, while it is underway, would
some time this fall is my estimate.

The {Chairman.) This fall?

Mr, {Spurgeon.] Late summer, this fall., vYes, sir. I
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don't control the schedule, but that is a guess.

The {Chairman.} I am going to ask you to procure for
the committee a statement signed by the secretary indicating
the date on which that will be completed. And I will ask
that the record be held open so that we may receive that.
You understand what you _have been reguested to do, sir?

Mr. {Spurgeon.} A schedule for completion of the
environmental assessment, Environmental Policy Act
reguirements. Yes, sir.

The {Chairman.} Now, who controls the schedule down
there? You or the sacretary or who?

Mr. (spurgeon.} Well, there is obviously--any time you
get into this arena, there are a numbexr of people involved.
The program cffice principally responsible for this is our
envitonmenéal management organization when we get down to
actually dispositioning this materiszl.

The (Chairman.} So--

Mr. {Spurgeon.} But the general counsel’s office is
very much involved in--

The {Chairman.} 8o who is your responsible decision
maker? It iz always nice to know who has the responsibilicy
for msking the decision, and if DOE doesn’t know who that is,
we have a bit of a problem, don't we? '

Mr. {Spurgeon.)] I am responsible for nuclear policy,
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PAGE: 82/LINES: 1769-1784

INSERT FOR THE RECORD

Bonneville Power Administration (BPA) Energy Northwest Deal

I’m advised that the comparison of the $7 million number with the $220 million
number for the Pilot Project involving Bonneville Power Administration (BPA) and
Energy Northwest (EN) is not an accurate comparisonl since it doesn’t take into
consideration: the estimated savings for the Department of Energy’s (DOE’s) Office of
Environmental Management (DOE-EM) in avoided tails disposal costs; the risk inherent
in what was an initial Pilot Project; and significantly, the time frame at which estimated
benefits of the transaction were developed.

At the time that the Pilot was negotiated, both DOE-EM and EN/BPA anticipated
that the financial benefits received by DOE-EM and the U.S. Treasury (Treasury) would
be roughly equal to the future fuel savings that Energy Northwest (EN) and Bonneville
Power Administration (BPA) would receive. DOE-EM would be compensated $2,200
per cylinder for each time a cylinder was transported and would collect for the Treasury
$10,450 for each cylinder that was successfully processed for a total cash payment of
$8.5 million for the Pilot Project. More significantly, DOE-EM would also avoid
disposal costs of $30 million - $34 million ($3.5- $4.0 per Kg) for the 8.5 thousand

metric tons of Depleted Uranium Hexafluoride (DUF6) the Pilot consumed. Thus, the
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total estimated benefits to DOE-EM at the time the parties entered into the Pilot Project
was approximately $38 to $42 million. '

The market value of natural uranium at the time the Pilot Project was proposed in
the fall of 2004 was $62 per Kg. The DUF6 to be processed as part of the Pilot was
estimated by EN to have a market value of $112 to $123 million based on the estimated
recoverable U-235 content. This estimated market value, however, did not account for
expenditures needed to process the DUFS in order to recover the U-235 content of the
material. EN originally estimated it would spend $87 million on the Pilot not including
financing charges, consisting of $78.4 million for enrichment services and $8.5 million in
compensation to DOE-EM for transportation and the DUF6, Thus, EN/BPA’s estimate
of net future fuel savings at that time was $25-$36 million, and not $220 million.

Thus, at the time the parties entered into the Pilot, both DOE-EM and EN/BPA
anticipated roughly commensurate financial benefits from the Pilot Project: DOE-EM
expecting benefits of $30-34 million in avoided disposal costs; BPA/EN expecting
benefits of approximately $25-$36 million in avoided fuel purchase costs. In addition,
about $8.5 million less handling costs would be provided to the US Treasury.?

The respective benefits to DOE-EM and EN/BPA expected from the Pilot were
also considered in association with Pilot risks. In contrast to purchasing on the open
market, the DUF6 supplied by DOE-EM for the Pilot came without any warranties or
representations as to: merchantability; fitness for a particular purpose; or that the

cylinders or material delivered would not result in injury or damage when used. EN/BPA

! The cost avoided in terms of disposal costs to EM is now estimated to be closer to $50 million, based on
the more recent cost estimates for the DUF6 Conversion Project.
2 DOE returned $8,386,400 to the US Treasury.
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also assumed the risk for arriving at an equitable arrangement for the re-enrichment with
USEC and for financing the cost for re-enrichment.

Significantly, this Pilot Project’s primary purpose was to evaluate the usability of
a portion of DOE’s DUF6 inventory in lieu of disposal, and to determine if the concept of
re-enrichment could be practically implemented. At the time the Pilot was proposed in
the fall of 2004, the estimated financial benefits to DOE-EM/Treasury for the estimated
natural uranium to be produced from the DUF6 was considered adequate compensation
for a demonstration program designed to determine if DUF6 scheduled for disposal could
be economically processed into a commercial nuclear fuel product. This consideration of
adequate compensation was based on DOE-EM’s savings in avoided disposal costs, lack
of any warranty provided on the DUF6 to be supplied for the Pilot, and critical data
DOE-EM would obtain on the material condition of the DUF6 inventory.

The allocation of expected benefits and costs to DOE-EM and BPA/EN on
estimates made at the inception of the Pilot Project in 2004 have since changed. The
rapid rise in uranium prices during the period of the Pilot increased cost savings to
EN/BPA for avoided fuel costs far beyond the original estimate. The actual Pilot cost
incurred by EN/BPA was $126 million (including $31 million for bond financing), which
was higher than the initial estimate. DOE-EM’s updated estimate for avoided disposal
costs for the DUF6 under the Pilot has grown by approximately $15 million since the
2004 estimate.

When the Pilot Project was negotiated, neither party (DOE-EM and BPA/EN)
predicted such a rapid rise in uranium prices would occur during the short period of the

Pilot Project. If the market value of uranium had reversed due to other market
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conditions, the Pilot Project would have resulted in somewhat higher nuclear fuel costs
for EN/BPA as compared to what EN had been paying for nuclear fuel in inventory or for
purchasing the uranium on the open market. The EN/BPA analysis compares projected
savings 18 months after the November 2006 spot market price to reach a projected $220
million of savings for EN/BPA. DOE/EM believes a better comparison would be to
compare the DOE-EM cost avoided to the price of uranium at the time of the negotiated

agreement, which was equitable at the time.
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employees can benefit. Thank you. ,

Mr. {Stupak.} vVery good. Since I brought it up, let me
ask you this then, Mr. Spurgeon. since it is part of our
concerns up here. 2005, DOE transferred about 18,500 metric
tons of high assay tails to the Bonneville Power
Mministration, which had had to be re-enriched by USEC.

This uranium will be used to make fuel for the Columbia
generating stations run by Energy Northwast. The U.S8.
Treasury receivad only $7 million for the high assay tails
where Bonneville Power Administration estimates that it saved
$220 million on fuel costs under the deal. What would be the
basis for only receiving %7 million back when the benafit is
$220 million?

Mr. {Spurgeon.} I will have to take that questiocn for
the record, sir. That happened to be during a period in time
when I was not at USEC and I was not in the Department of
Bnergy. I was happily playing golf in Florida.

Mr. {Stupak.} Okay, vell wa appreciate the fact that
the rate payers up in the Northwast may receive a br;nk and a
benefit, but would you consider $7 million equitable
compensation to U.S. Treasury for the value of thia uranium
when BPA got about $220 million?

Mr. {spurgeon.} Sir, you havs to look at the

circumatances at the time, and I can’t comment on that just
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@ongress of the United States

May 23, 2007

The Honorable David M. Walker
Comptroller General of the United States
U.S. Government Accountability Office
441 G Street, NW

Washington, DC 20548

Dear Mr. Walker:

The production of enriched uranium is a key step to producing the nuclear fuel
used in commercial nuclear power plants in the United States and around the world.
USEC, Inc. (USEC) currently leases the Department-of Energy’s (DOE) two uranium
enrichment plants in Portsmouth, Ohio and Paducah, Kentucky. USEC currently operates
the Paducah Plant which gentratés approximately 5 million separative work units (SWU)
per year. Although it no longer operates the Portsmouth Plant, USEC is developinga
new enrichment technology that it plans to.construct at the Portsmouth site.

USEC has recently approached the Congress with proposals that DOE transfer to
the corporation substantial quantities of depleted uranivm inventories that, when
enriched, would have an estimated market value of 1-2 billion dollars. USEC has
requested the transfer of these uranium inventories to offset substantially higher operating
costs at the Paducah Plant due to soaring electricity costs and.to fund the construction of
a new enrichment plant in Ohio. A viable domestic enrichment capacity is important for
our energy security interests and provides fuel for a growing nuclear industry.

We request that the Government Accountability Office (GAO): review existing
authorities and agreements between USEC and DOE that are related to USEC’s request
to transfer DOE’s uranium or depleted uranium inventorics; advise us whether DOE has
the legal authority to transfer the requested quantitics of depleted uranium inventories to
USEC; and, if so, what impact the transfer may have on other IDOE programs. We would
like an answer to these questions by June 15, 2007,

We also ask that GAQ review what options the government may have in response
to an untimely decision by USEC to stop uraniuin enrichiient operations at the Paducah
Plant, or in the event USEC is unable to commercialize the centrifuge technology it has
under development. In addition, we would request that GAO outline options to ensure
that the government’s interests are fully protected in connection with USEC’s proposals
to transfer depleted uranium. The GAO should be prepared to brief us on its preliminary
findings by no later than August 1, 2007 with the completion.of the full review 10 be.
determined at a later date.
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The Honorable David M. Walker
May 23, 2007
Page2

If you have any questions regarding this proposal, please contact us, or Scott
O’Malia (Senate Committee on Appropiiations) at 202-224-2039, Jonathan Epstein at
202-224- 3357 (Senate Commiittee on Energy and Natural Resourees), Richard Miller
(Energy and Commerce Majority) at 202-226-2424 or Dwight Cates (Energy and
Commerce Minority) at 202-225-3641.

hn D. Dingel

‘i-" by am(n;

[

Chair Eai
Committee on Energy and Conumerce ommittee on Energy
and Natural Resources

PRE V. Domenici

Joe Barton N
Ranking Member Ranking Member
Committee on Energy and Commerce Committee on Energy

and Natural Resources

7

o

Bart Stupak
Chair
Subcommittee on Oversight and Investigations
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Department of Energy
Washington, DC 205685

December 21, 2007

Ms. Susan D. Sawtelle

Managing Associate General Counsel
U.S. Government Accountability Office
441 G Street, NW

Washington, DC 20548

Dear Ms. Sawtelle:

We have your letter of December 10, 2007 in which you requested advice concerning the
Department’s understanding of the effects of various statutes it administers regarding
hypothetical transactions involving depleted uranium owned by the Department. Your
letter requested a written response to 14 questions by December 31, 2007.

I regret that we are not in a position to accommodate this request. As a general matter,
we believe it unwise to purport to render formal determinations about the reach of various
statutory authorities for which the Department is responsible in an abstract factual setting.
That is because such abstract or generalized factual predicates inherently are factually
incomplete and fail to present the entirety of a contemplated transaction as would be the
case were the Department proceeding with an actual proposed course of action. Any
legal conclusions prompted by such hypothetical facts would risk being erroneous in the
ultimate event because of the inherent incompleteness of the factual premises that would
underlie such conclusions.

This prudential consideration is rendered more acute by the fact that none of the statutes
about which your letter requests a written analysis involves any function vested by law in
the Government Accountability Office (GAO). It is elemental that formally-rendered
legal advice is to be afforded for the purpose of guiding officials in carrying out statutes
they administer and that govern their activities. GAO, however, is a stranger to these
legal questions because it has no legal responsibility for their administration that would
require legal guidance by the Department.

In this connection, I note that a consistent element of the questions your letter has
submitted is that they request the Department’s “views” of these legal questions. The
Department does not formulate formal “views” on legal questions regarding the statutes it
administers; instead it makes determinations about such questions because that is a
necessary incident of executing the law. This observation complements the prudential

considerations described above.

@ Printed with soy ik on recycled paper
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Your letter did ask two questions regarding actions actually previously taken regarding
the transaction involving the Bonneville Power Administration. Our conclusion
regarding the inapplicability of the particular constraints of section 3112 of the USEC
Privatization Act was based on consulting the text and legislative history of the statute,
together with the text of the Atomic Energy Act, which revealed that this particular
transaction did not fall within section 3112’s constraints. The availability of section
161m of the Atomic Energy Act in this transaction was based on its text and the
Department’s longstanding understanding, again textually-based, that depleted uranium
constitutes “source material” under that statute.

As your letter notes, there was conducted on November 8, 2007 a meeting with GAO
representatives and senior attorneys from this office that addressed, conversationally,
most of the questions your December 10 letter has propounded. In that meeting DOE
attorneys provided the advice they were in a position to render to aid in your inquiry,
including identification of those questions as to which the Department had not had
occasion to formulate a conclusion. 1 have every confidence that the insights provided
the GAO by this courtesy will enable it appropriately to meet any commitment it may
have made to any congressional staff for GAO’s views regarding these subjects.

Please accept this office’s best wishes to you and to all your colleagues for this Holiday
s£ason.

Sincerely,

-

Eric J. Fygi
Deputy General Counsel
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C.H. “Bud” Albright, Jr.

Under Secretary

U.S. Department of Energy

1000 Independence Avenue, SW
‘Washington, D.C. 20585

Dear Under Secretary Albright:

‘We understand that the Department of Energy (DOE) is assessing various approaches to
the disposition of DOE’s high-assay depleted uranium tails (tails). Given the nearly 10-fold
increase in uranium prices, a portion of the 560,000 metric tons of depleted uranium inventory
can be economically re~enriched and sold for at least $2 billion. How DOE decides to manage
this asset will determine whether the benefits flow to American taxpayers or private interests.

The Committee on Energy and Commerce and its Subcommittee on Oversight and
Investigations asked the Government Accountability Office (GAO) to evaluate various models to
re-enrich the economically valuable tails and return the proceeds to the U.S. Treasury.

One legislative proposal calis for DOE to enter into a contract with United States
Enrichment Corporation on a sole source basis to re-enrich these tails, but this arrangement
presents numerous business risks; moreover, sole source contracting will diminish the
Government’s bargaining power to maximize returns on behalf of taxpayers.

One alternative to a sole source contracting arrangement is to sell the tails outright in an
auction to qualified buyers. This could be a very simple transaction. Using a competitive
auction, the buyers would pay DOE cash for the tails, enrich the tails at their own cost, and return
the remaining low-assay tails to DOE for disposition, We believe market-based business models
should be explored and market interest tested as an option to assess the best outcome for
taxpayers.
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C.H. “Bud” Albright, Jr.
Page2

To test whether there might be market interest, we recommend that the Department issue
a request for expressions of interest (RFI). The RFI should test market interest on matters such
as duration of sales contracts, preferred lot size, overall quantity that might be acquired relative
to constraints on available uranium enrichment capacity, and legal and policy issues that need to
be considered. To calibrate market interest, DOE will need to inform the public on the specific
quantities of available tails for each assay.

We welcome your response to our recommendation and look forward to working with
you. For further information, please contact John Sopko, Chief Counsel for Oversight, or
Richard Miller, Investigator, with the Comnmittee on Energy and Commerce staff at (202) 226~
2424,

Z Sincerely,
/ Bart Stupak é

/ John D. Dingell
Chairman Chairman
Subcommittee on Oversight and Investigations

cc:  The Honorable Joe Barton, Ranking Member
Committee on Energy and Commerce

The Honorable John Shimkus, Ranking Member
Subcommittee on Oversight and Investigations

The Honorable Sarnuel W. Bodman, Secretary
United States Department of Energy
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The Under Secretary of Energy
Washington, DG 20585

March 12, 2008

The Honorable John D. Dingell

Chairman, Committee on Energy
and Commerce

U.S. House of Representatives

Washington, DC 20518

Dear Mr. Chairman:

Thank you far your letter of February 14, 2008, concerning the disposition of the
Department of Energy’s high-assay depleted uranium tails. Your letfer comes at a
key time in the Department’s decision-making process. The Department will
release a Secretarial Policy Statement later today that sets forth the principles that
will provide the framework for the future use and disposition of the Department’s
€Xcess uranium inveatories.

In general, the Secretarial Policy Statement commits the Department to manage
its excess uranium invenforics in a marmer that:

(1} is consistent with all applicable legal requirements;

{2} maintains sufficient uranjum inventorics at all times to meet the current and
reasonably foreseeable needs of Departmental missions;

(3) undertakes transactions involving non-U.S. Government entitiesin a

transparent and competitive manner, unless the Seeretary of Energy

determines that overriding Departmental mission needs dictate otherwise

and

is consistent with and supportive of the maintenance of a strong domestic

nuclear industry.

4

N’

The Secretarial Policy Statement also confirms the Department’s preliminary
view on potential market impacts set forth in its 2006 draft Uranium Sales
Strategy. Thatis, as a general matter, the introduction of uranium into the
domestic market from the Department’s excess uranium inventories in amounts
not to exceed 10 percent of the total annual fuel requirements of all icensed
auclear power plants should not bave an adverse material impact on the domestic
uranfum industry. Consistent with applicable law, the Department will conduct
analyses of the impacts of particuiar sales or fransfers on the market and the
domestie uranium industry prior to entering into particular sales or transfers.

With respect (o the depleted uranium in the Department’s excess uranium
inventories, the Secretarial Policy Statement agrees with your conelusion that the

@ Printed wilh say vk on racyeiad paper
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significant increases in market prices for aranium over recent years have made
some of this depleted uranium, especially that with higher assay levels, a valuable
commodity. As a result, the Department will conduct appropriate cost-benefit
analyses to determine what circumstances would justify enriching and/or selling
this depleted oranium. The Department’s policy will be to seck the best economic
value for the Department and the taxpayer, in light of identified objectives and
needs. The Department will proceed with this effort in the near future.

We appreciate your interest in the management of the Department’s excess
uranium inventories, and, in particular, its high-assay depleted uranium tails, We
would be pleased to brief you or your staff on the Secretarial Policy Statement
and, as they develop, the Department’s future plans for specific actions with
vespect to its excess uranium inventories.

If you have any further questions, please contact me or Lisa E, Epifani, Assistant
Secretary for Congressional and Intergovernmental Affairs, on 202-586-5450.

Sincerely,

C. H. Albright Ir.
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United States Department of Energy
Office of Public Affairs
Washington, DC 20585

NEWS MEDIA CONTACT: FOR IMMEDIATE RELEASE
Angela Hill, (202) 586-4940 Wednesday, March 12, 2008

DOE Announces Policy for Managing Excess Uranium Inventory

WASHINGTON, DC — U.S. Secretary of Energy Samuel W. Bodman today released a Policy Statement on the
management of the Department of Energy’s (DOE) excess uranium inventory, providing the framework within
which DOE will make decisions concerning future use and disposition of its inventory. During the coming
year, DOE will continue its ongoing program for downblending excess highly enriched uranium (HEU) into low
enriched uranium (LEU), evaluate the benefits of enriching a portion of its excess natural uranium into LEU,
and complete an analysis on enriching and/or selling some of its depleted uranium. Specific transactions are
expected to occur in the near future. Consistent with applicable law, DOE will review the impacts of particular
sales and transfers from its excess uranium inventory on the market and the domestic uranium industry, before
undertaking these sales and transfers.

“Substantial increases in market prices for uranium in recent years have made the Department’s excess uranium
inventory a valuable commodity,” Secretary Bodman said. “We will manage this commodity in a prudent
manner that recognizes a variety of factors including our national security interest, departmental missions,
realities of the global marketplace, and impacts on domestic industry, while assuring that transactions involving
this inventory yield the best economic value for DOE and the American taxpayers.”

The Policy Statement commits DOE to manage its excess uranium inventories in a manner that: (1) is consistent
with all applicable legal requirements; (2) maintains sufficient uranium inventories at all times to meet the
current and reasonably foreseeable needs of Departmental missions; (3) undertakes transactions involving non-
U.S. Government entities in a transparent and competitive manner, unless the Secretary of Energy determines in
writing that overriding Departmental mission needs dictate otherwise; and (4) is consistent with and supportive
of the maintenance of a strong domestic nuclear industry.

The Policy Statement also confirms the position set forth in the draft uranium sales strategy posted by DOE in
Fiscal Year 2007. That is, as a general matter, the introduction into the domestic market of uranium from
Departmental inventories in amounts that do not exceed ten percent of domestic demand in any one year period
should not have an adverse material impact on the domestic uranium industry.

The Department has a significant inventory of depleted, natural and enriched uranium that is excess to U.S.
defense needs and located at various DOE sites across the nation. This uranium is equivalent to approximately
59,000 metric tons of natural uranium. DOE’s uranium inventory is expensive to maintain and secure, and is in
various forms, many of which are not readily usable. This uraniwmn inventory was acquired over the years from
defense programs, uranium enrichment, and other activities. Under the Atomic Energy Act of 1954, DOE has
broad authority to loan, sell, transfer or otherwise utilize the uranium in its inventory.

To read the Secretarial Policy Statement, as well as other related DOE materials, visit: www.ne doe.gov

: -DOE-
To subscribe to DOE's press release distribution list, please send a plain-text email to listserv@ym ] hgadmin.doe.gov with the following command in the body of the
email: Subscribe DOENEWS firstname lastname.
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To unsubscribe to DOE s press release distribution list, please send a plain-text email to listserv@yvml] hgadmin.doe goy with the foHowing command in the body of the
email: Unsubscribe DOENEWS firstname lastname.
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The Secretary of Energy
Washington, DC 20585

Secretary of Energy’s Policy Statement on
Management of the Department of Energy’s
Excess Uranium Inventory

INTRODUCTION

The Department of Energy has a significant inventory of uranium that is excess
to United States defense needs. This inventory is expensive to manage and to
secure, and consists of uranium in various forms, most of which are not readily
usable. However, in light of the significant increases in market prices for
uranium in recent years, the uranium in this inventory is a valuable commodity
both in terms of monetary value and the role it could play in achieving vital
Departmental missions and maintaining a healthy domestic nuclear
infrastructure. This Policy sets forth the general framework within which the
Department prudently will manage its excess uranium inventory.

MANAGEMENT PRINCIPLES

Legal. The Department has broad authority under the Atomic Energy Act of 1954
(AEA) to loan, sell, transfer or otherwise utilize its inventories of depleted,
natural and enriched uranium. In exercising this authority, the Department must
act consistently with other relevant statutory provisions, such as section 3112 of
the USEC Privatization Act which imposes limitations on certain specified
transactions.

In the absence of otherwise applicable statutory authority, the Department may
not retain any money it receives from the sale of uranium and use that money for
Departmental programs. Instead, money received normally will be deposited into
the miscellaneous receipts account in the United States Treasury. However, the
Department does have authority under the AEA to engage in barter transactions,
where it transfers uranium and receives services or another form of uranium as
compensation. Under this statutory authority, the Department has structured
several arrangements so that some uranium can be used to offset the costs of
certain services that have been provided to the Department such as downblending,
enrichment, decontamination or storage. The Department will consider using this
approach in the future where it determines such an approach is reasonable,
furthers the interests of the Department and results in the receipt of reasonable
value for the material exchanged for services.

Before making any final decision on a particular action, the Department must
comply with applicable requirements of the National Environmental Policy Act of
1969 (NEPA). This may include the preparation of an environmental assessment,
an environmental impact statement, or other analyses, as appropriate.

@ Printed on recycled paper
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Department of Energy Needs. The Department should maintain sufficient
uranium inventories at all times to meet the current and reasonably foreseeable
needs of Departmental missions. The Nattonal Nuclear Security Administration,
the Office of Nuclear Energy, the Office of Environmental Management and other
relevant Departmental offices will work together to ensure these needs are
identified, the needed amounts and forms of uranium quantified, and the
Department’s uranium inventory appropriately maintained. The Department will
only sell or transfer uranium that is excess to those needs.

Transparency and Competitive Procedures. Transactions involving non-U.S.
Government entities will be undertaken in a transparent and competitive manner,
unless the Secretary of Energy determines in writing that overriding Departmental
mission needs dictate otherwise. All transactions involving excess uranium
transfers or sales to non-U.S. Government entities must result in the Department’s
receipt of reasonable value for any uranium seld or transferred to such entities.
Reasonable value takes into account market value, as well as other factors such as
the relationship of a particular transaction to overall Departmental objectives and
the extent to which costs to the Department have been or will be incurred or
avoided.

\

Energy Security. To the extent practicable, the Department will manage its
uranium inventories in 2 manner that is consistent with and supportive of the
maintenance of a strong domestic nuclear industry. Consistent with this
principle, the Department believes that, as a general matter, the introduction into
the domestic market of uranium from Departmental inventories in amounts that
do not exceed ten percent of the total annual fuel requirements of all licensed
nuclear power plants should not have an adverse material impact on the domestic
uranium industry. The Department anticipates that it may introduce into the
domestic market, in any given year, less than that amount, or, in some years for
certain special purposes such as the provision of initial core loads for new
reactors, more than that amount. Consistent with applicable law, the Department
will conduct analyses of the impacts of particular sales or transfers on the market
and the domestic uranium industry, prior to entering into particular sales or
transfers.

The Department also has determined that, in some cases, it may be feasible to
manage its uranium inventories by entering into arrangements with existing and
potential operators of nuclear fuel cycle facilities in a manner that supports the
maintenance and expansion of domestic nuclear fuel cycle infrastructure. The
'Dcpartment believes that it is in thé energy security interests of the United States
to maintain and expand this infrastructure. Anysuch arrangement, however,
must contain reasonable terms and conditions, be competitive to.the extent
practicable, and be otherwise consistent with this Policy. Further, and if the
Department determines appropriate on a case by case basis, the Department
would consider using its uranium inventory to address prolonged severe
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disruptions in the supply of uranium that cannot be addressed practically through

the marketplace and that threaten to cause the shutdown of commercial nuclear
reactors in the United States.

CONVERSION OF URANIUM INVENTORY INTO LEU

The Department uranium inventory contains uranium in various forms. These
forms include highly enriched uranium (HEU), low enriched uranium (LEU),
natural uranium and depleted uranium. For many purposes, uranium is not
readily usable unless it has been converted into LEU. In addition, the conversion
of HEU, natural uranium and depleted uranium into LEU would, in many cases,
reduce inventory levels, minimize inventory management, surveillance and
maintenance costs, provide the Department with increased flexibility for meeting
potential future programmatic needs, enhance the value of the converted
uranium, and, if sales occur and the Department was able to retain the proceeds
,from those sales, result in the need for fewer appropriated dollars to meet the
Department’s mission needs. Furthermore, the conversion of HEU inte LEU
" promotes nuclear non-proliferation objectives by reducing the amount of HEU
available.

Accordingly, the Department is considering conversion into LEU of a portion of
its uranium inventory, and retaining that LEU in the Department’s uranium
inventory. The Department will base any decisions to engage in such
transactions on cost-benefit analyses and other relevant factors.

For non-proliferation reasons, the Department already has an active program for
downblending much of its excess HEU into LEU, and has issued a Record of
Decision under NEPA concerning that activity and the use of the LEU in
commercial reactors. Over the coming years, the Department expects to
downblend most of its excess HEU into LEU. The Department will continue the
downblending of HEU to promote non-proliferation objectives and to assure a
supply of LEU to meet various Departmental programmatic needs.

The Department’s current excess uranium inventory also contains a considerable
amount of natural uranium, primarily in the form of uranium hexafluoride. Much
of this uranium meets commercial-grade specifications but cannot be sold until
after March 2009 because of a prior agreement between the United States and
Russia. While this natural uranium already has value in its current form,
conversion into LEU would minimize management costs to the Department
while enhancing the usability and value of the uranium. Accordingly, the
Department is evaluating the desirability of enriching a portion of this natural
uranium into LEU, taking into account costs, market conditions, programmatic
priorities and potential uses. As part of this evaluation, the Department will
initiate work on cost-benefit and environmental analyses that will support a
decision on how to proceed.
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Most of the remaining excess uranium in the Department’s inventory consists of
depleted uranium. Making this depleted uranium useable would require
considerable processing, depending on the uranium’s form, assay level, and
degree of contamination. In light of the significant increases in market prices for
uranium over the past three years, however, some of this depleted uranium,
especially that with higher assay levels, has become a potentially valuable
commodity. The Department will identify categories of depleted uranium that
have the greatest potential market value and/or use to the Department, on the basis
of assay level, degree of contamination and other relevant factors. The
Department then will conduct appropriate cost-benefit analyses to determine what
circumstances would justify enriching and/or selling potentially valuable
depleted uranium rather than pursuing current plans to store, process and
ultimately dispose of it. The Department will seek to obtain the best economic
value for the Department, in light of the Department’s identified objectives and
needs, and will proceed with this effort in the near future.

§¢“4&4«Q—CD ﬁﬁ“@“—"‘ March 11, 2008

Samuel W. Bodman Date
Secretary of Energy
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TO: Ben McRae

Assistant General Counsel for Civilian Nuclear Programs
FROM: Marvin L., Shaw

Attorney-Advisor
DATE: March 16, 2005

SUBJECT: Legal Review of Uranium Tails Pilot Project involving Bonneville Power
Administration (BPA), the Department of Energy (DOE) Office of Environmental
Management (EM) and Energy Northwest (EN)

FACTS: Energy Northwest (EN) approached the Bonneville Power Administration
(BPA) about engaging the Department of Energy (DOE) in recycling DOE uranium tails
for use in the Columbia Generating Station’s (CGS) nuclear fuel cycle. These tails are
depleted uranium hexafluoride (UFG) that was generated at the Portsmouth and Paducah
Gaseous Diffusion Plant (GDP) sites. DOE’s Office of Environmental Management
(EM) has expressed favorable interest in establishing a Pilot Program, which would
reduce its obligations for conversion and disposal of the tails.

ISSUE: The Secretary’s office informally requested the Office of General Counsel
(OGC) to determine DOE has the statutory authority to support the proposed Pilot Project
in which DOE would transfer depleted uranium hexafluoride tails to Energy
Northwest/Bonneville Power Administration.

BRIEF ANSWER: The statutory provisions addressing Departmental authority do not
specifically address the transfer of depleted uranium hexafluoride tails. Section 3112 of
the USEC Privatization Act, the provision most directly related to the sale or transfer of
uranium, does not directly address the transfer of such depleted uranium. Nevertheless, a
reasonable argument can be made that the Department has the authority to facilitate such
transfers of depleted uranium under the general authority of Atomic Energy Act,
particularly sections 161m and 82,

DISCUSSION: The transfer of uranium is addressed in the USEC Privatization Act.
Specifically, section 3112(a) states that “the Secretary shall not provide enrichment
services or transfer or sell any uranium (including natural uranium concentrates, natural
uranium hexafluoride, or enriched uranium in any form) to any person except as
consistent with this section.”

As a threshold question, internal DOE discussion has raised concerns about whether
depleted uranium hexafluoride of the type contemplated in the DOE/BPA/EN transfer is
covered by this section. Subsection (a) lists several examples of uranium to be covered
by this section including natural uranium concentrates, natural uranium hexafluoride, any
enriched uranium in any form. Section 3112(a) does not list depleted uranium
bexafluoride as an example. Nevertheless, it is relatively clear that this provision is
applicable to depleted uranium given that it states “any uranium.” The examples of types
~of uranium are merely a listing and should not be interpreted as a limitation to the broader

phrase “any uranium.”
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Department of Energy

Bonnevills Power Adminisiraton bZQ, D
P.0. Box 3621 :
Portland, Oregon 872083623

EXECUTIVE OFFICE
MAY 10 2005

MEMORANDUM FOR THE DEPUTY SECRETARY

THROUGH: DAVID K. GARMAN %
ASSISTANT SECRETARY, CIENG

AND RENEWABLE ENERGY

FROM: STEPHEN J, WRIGHT %‘ %w
ADMINISTRATOR AND CHIEF EXE
OFFICER, BONNEVILLE POWER
ADMINISTRATION

Charles E. Anderson % f WL/

PRINCIPAL DEPUTY ASSISTANT SECRETARY FOR
ENVIRONMENTAL MANAGEMENT

SUBJECT: ACTION: Approve Uranium Tails Pilot Project involving
Bonneville Power Administration, the Department of
Energy Office of Environmental Management and
Energy Northwest

1SSUE: The Bonneville Power Administration (BPA), in
. coardination with Energy Northwest (BXN), has cntercd
into discussions with the Office of Bavironmental
Management (BEM) regerding the potential for recycling
two specific lots of uranium tails.

DISCUSSION: EN is 2 joint operating agency organized under
: Washington State law. Approximately eightcen months
ago, EN approsched BPA expressing an interest in
engaging the Department of Energy (DOE) about
seeycling some of the DOE urenjum tail§ for use in the
Columbia Generating Station’s (CGS) nuciear fuel cycle.
BPA has scquired oIl of the generating capacity of CGS.
These tails are depleted vranium hexafluoride (DUFs)
that were generated by DOE at thie Portsmouth and:
Paducah Gaseous Diffusion Plant (GDP) sites. Over
700,000 metric tons.(MT) of DUF, were generated during
the fifly years that the government controlled the uranium
enrichment enterprise, and the DUF¢ s currently in the
custody of EM.
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Subsequent discussions between EN and EM have
identified the following arcas of common interest:

- EM has an interest in re-using the tails in a Uranium.
Tails Pilot Project (Pilot Project), which, if
successful, will reduce EM's obligations for
conversion and disposal of tails and improve its
planning ability by confirming soch reuse is
practical,

- EN has an interest in commercial enrichment of the
tails for use in the CGS fuel cycle, provided that
enrichment can be done in an ecohomically viable
manner to benefit CGS and BPA's ratepayers..

Consequently, a small-scale Pilot Project to assess the
feasibility and benefits of commercial use of the DOE
tails is proposed by BPA and EM. Enrichment of about
8,500 MT of DUF, produces enough equivalent natural
UF; for about four fuel reloads (eight years) for CGS.
This is estimated to provide a reduction in CGS future

fuel costs of $50 million, based on current uranium

prices, which otherwise would be recovered in BPA rates..

The Secretary has the statutory authority under section
161m of the Atomic Energy Act to approve the transfer
of the depleted uranivm. Section 3112 of the USEC
Privatization Act, which restricts the sale ortransfer of
certain DOE natural and cnriched uranium stockpiles,
does not apply to the transfer of the depleted uranivm
(tails)

On April §, 2005, BPA execited a categorical exclusion
for this proposal which exempts it from further National
Environmental Policy Act review based upon two
reguiatory provisions: 10 C.R.R, Past 1021, Subpart D,
Appendix B3.6, which exempts, among othier things,
“small-scale pilot projects (generally less than two years)
conducted to verify & coricept before demonstration.
actions” and 10 CF.R. Subpart D, Appendix A7, which
exenipts the “{tiransfer, Jease, disposition or acquisition
of interests in personal property (e.g., equipment and
materials) or real property (c.g., permanent structures and
land), if the property use remains unchanged; i.e;, the
type and magnitude of impacts would remain essentially
the same.” :
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This Pilot Project is planned to commence when USEC
begins with the enrichment of the first delivery of DUFg
to USEC and is expected to end within two years of that
date. Anydecision by DOE to continue enrichment
beyond the duration of the Pilot Project will be based
upon appropriate NEPA review,

DOE’s inventory of depleted uranium is surplus to
defense needs and bclow commcmal specification in the
contentof the. ssotnpc U3, The domestic and
intemational uranium mdnsu-y is experiencing
resurgence that has witnessed the price of natural

uranium more: than.doubie since 2003, The Office of
Nuclear Energy, Science and Technology (NE)
commissioned-a market study to examine thedmpact
upon the commercial uranium industry-of the Pilot
Project and other planned sales/transfers of the
Department's uranium inventory, including down-
blended Highly Bnriched Uranium belonging to the
National Nuclear Sccurity Administration (NNSA),
Based on this market study, NE pmpamd an analysxs
(attached) of the proposed depleted uranium transferto
BPA. NE has concludcd that the Pilot Project combined
with other known Department plans for placing uraninm
inventories into.the commercial market will have
insignificant impact on the domestic uranium misting,
conversion, or enrichment industries. In fact, the
inchision of thismaterial in the market is expected to
increasé the demand for enrichment services and:should
be beneficial to the enrichment industry:

Unless ant innovative approach such as the ‘onc proposed
herein is adopted, the fair market value of DOE's DUFg
inventoryis. n:gatwc because DOE would otherwise pay
far its dxsposmon Thc matcna} is bcmg transfeiréd based
i ) ¥ f r tradé-off by
ec and

leot Project-would advancc one of DOE‘s mp pnonucs
of “pursuing nuclear powét and the resolution of nuclear
waste disposal . .. and environmental cleanup issues.”

The Pilot Project will be memiorialized through a Letter
of Agreement {05GS:75180) signed on DOE’s behalf by
the Manager, Porismouth Paducah Project Office (PPPO).
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PPPO is the appropriate DOE office because it has been
tasked with dispositioning DOE's entire tails inventory,
and other uranium inventories stored at the DOE sites in
Portsmouth and Paducah. Custedial and administrative
responsibility for the DUFg shall pass, and delivery shall
be deemed made from EM to BPA upon aceeptance of
the material for processing by the United States
Ennichment Corporation (USEC) at the USEC Paducah
Enrichmient Plant. Title to the ails will pass to EN upon
commencement of tails processing by USEC. EN will
pay EM or its agent a nominal fee for the handling of the
cylinders and a subsequent fec for any uranium that is
successfully procassed by USEC. Due to the -
Miscellaneous Receipts.Act, DOE is precluded from
retaining such fees, although DOE may retain fees in an
amount equal {o the direct costs and reasonably related
indirect costs incurred by DOE to transfer the cylinders to
EN. In spite of the limitation imposed by the
Misceilancous Receipts Act, the transaction will result in
the disposition of DUFg with a net reduction in EM
funding requirements estimated to be as much as
approximately $40 million.

EN will enter into contractual agreernents with USEC for
the enrichment of the tails from 0.4 percent to 0.7 percent
uranium 235 (UP%). Estimates for USEC’s enrichment -
services and fees to EN are in the range of $88 million for
the Pilot Project. EN will use a line of credit and bond
financing to suppost the cash flows reguired for the Pilot
Project.

In support of the Pilot Project the following actions are
being completed:

- BPA Ahas;pmposcd an agresment (attached) with
EM for the transfcs of the uranium tails.

- ENis finalizing an enfichment contract with USEC
for processing of the tails materisl. In the past,
DOE 2nd USEC have expended considerable time
and resources to resolve disputes over contaminated
cylinders. Agreement between EN and USEC
should be clear that DOE will incur no cost
obligation if USEC rejects a cylinder.
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Following completion of the above actions, the transfer
and enrichment of the uranium tails will begin. This Pilot
Project is an opportunity to determine the feasibility of
enriching depleted uranium and for ali partics involved to
gain financial benefits while accomplishing a-reduction in
the nation’s depleted uranium tails inventory.

The reduction of DOE taills-inventory may be viewed
with concern by both the Kentucky and Ohio
Congressional delegations because it reduces the
inventory of feed for the DOE conversion facilities under
construction in Portsmouth and Paducah. The reduction
of inventory would reduce the operational life at these

.. plants and thereby irapact employraent. Members-of the. .

Ohio and Kentucky delegations are likely to-believe that

_if the Pilot Project is successful, DOE will expand it, thus

further reducing inventory of feed for the new DOE
conversion plants. This will be offset by the increased
demand for enrichment services at Paducah and may be
further neutralized by the fact that the resoltant secondary
tails will likely be processed at a DOE facility. Members
of the New Mexico Congressional delegation may also
view this proposed Pilot Project with great skepticism.
Louisiana Energy Services (LES) is working to build a
uranium enrichment facility in New Mexico with strong
support from the community. The Congressional
delegation may view the Pilot Project as benefiting USEC
in the future at the expense of potential competition from
LES.

Members of the Orcgon, Washington, Idaho, and
Montana delegations are liksly to be highly appreciative
of the $50 miflion benefit to ratepayers through BPA
rates.

The uranium mining, conversion and cnrichment industry
is very concerned with the impact of DOE vranium
inventories competing in the commercial uranium
market. Although this Pilot Project will increase demand
for enrichment at the Paducah GDP, there will be a slight
redyction in demand for natural uranium. The House
version of the Energy Bill as currently drafted; HR. 6,
would annually limit the “[t]otal amount of uranium
transferred [by DOE] ... forconsumption by commercial
nuclear power end users.” The arnount of material
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covered by the Pilot Project alone would be withinthe
{imit allowed for under H.R. 6.

If it becomes law, H.R. 6 would limit federal transfers of
uranium fo three miltion pounds of U308 equivalent per
year for the period FY 2005-09. Other planned sales or
transfers in cormbination with the Pilot Project could
exceed the annual [imit for uranium transfers set forth in

- HR. 6. Specifically, a proposed sale of low-cariched
uranivm derived from 17 MT of highly-enriched uranium
. (HEU) by NNSA: 0 M Ibs in 2005; 2.3 M lbs in 2006;
3.0M Ibs.in 2007 and 2.3 M'lbs in 2008. BPA will work
' with BM, EN and USEC to accelerate planned 2005
 transfers under the Pilot Project toward the 3.0 M Jbs

timit, and to have part of the DUFs Ptlot Project
deferred starting in FY 2006, if necessary. BPA

_.will-consult and coordinaie:on a continuing basis with
NNSA 1o adjust BPA transfers during the {wo yearterm

of the Pilot Project so as not 1o confliet with actual NNSA
transfers should 3 tranium transfer Jimit, such as the one
sct forth in HLR. 6, be enacted, However, members of the
Senate and House Armed Setvice Committees are likely
to express concemns that the Pilot Project will negatively
affect the ability of NNSA to transfer uranium if the

H.R. 6 limit on uranium transfers is signed into law,

1f approved, DOE should enter into discussions with the
uraniuth mining industry to assure them that DOE will
remain:sensitive to the price of uranium and ensure that
DOE’s huge tails mvcntory will be managed to avoid any
unpacc to market prices. Unfortunately, the price raay
continue to rise or drop independent of any DOE action,
but the industry may blame DOE for any price drop:
Membeérs.of the Nebraska and Wymmng Congressional
delegations (whére uranium mining still occurs) are Jikely
to strongly 6ppose the Pilot Project.

jlot Project is successful, the Tennessee Valiey
Authofity may propose a similar arrangement to transfer
DUF6 1o support their needs connested to tritiom
productron and the mqmrcmcnt for U.S. oxgin uraninm
(formgn source uranium is generally restdeted by
agmcmcm to non-defensc purposes).

None
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RECOMMENDATION: Approve the Pilot Project Agreement {Attachment 1)
based on the market analysis (Attachiment 2) that has
concluded therp js insignificant impact to the domestic

clear fuel gipbly i

[+

Approval:

CONCURRENCE:  Chicf Financial Offices/ME-1 s/ & 16105
Noclear Energy/NE-1 s/ & 105
General Counsel/GC-1 S/ & 16105
National Nuclear Security/NA-1 &/ L1605
Congressional Affairs/Cl-} By / L6105

2 Attachments’ .

ec: L.Kolb-8-1 ..

L. Brown-S-3 -

K. Kolevar~-TD-1
B. Nicoll - CI-20
W, Murphie - PPPO
8. Wright - BPA
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Hill, David R.

From: ! Spurgeon, Dennis

Sent: Thursday, November 16, 2006 5:32 AM
To: Hill, David R.

Subject: Re: USEC

I certainly agree that step #1 is for EM to confirm that the ES decommissioning proposal
is in DOE's best interest and that EM would like to proceed. Assuming that is true, then
we need to be sure as a next step that the legal challenge is not insurmountable. If it
is not, then we have a basis to obtain the necessary approvals to move forward to try and
craft a deal.

We are about to have a USEC train wreck that could have seriocus side effects for nuclear
energy in the U.S. Like it or not, DOE is involved. Whether or not we can prevent the
train wreck is guestionable, but I believe we must try our best.

Sent from my BlackBerry Wireless Device

————— Original Message ----~
From: Hill, David R.

To: Spurgeon, Dennis

Sent: Wed Nov 15 18:09:18 2006
Subject: RE: USEC

Figuring out the answers to all of these questions, and addressing them as appropriate
with ES and/or USEC, will require a large commitment of time and resources from GC; I
assume from EM, NE and maybe others as well. Before I task people to do the extensive
legal analysis and negotiation that will be necessary -- particularly since I think scme
of the legal challenges are daunting and may even be insurmountable -- I want to know that
the Department is interested in taking on all of the non-legal challenges that the
proposal presents. In order to get that, I think we need a more concrete proposal from
BS/USEC, we need to have a further read from Jim Rispoli, and we need to have a discussion
with David G. and maybe with $-2 and S-1. drh

-~-~-0riginal Message-----

From: Spurgeon, Dennis

Sent: Wedneaday, November 15, 2006 4:35 PM
To: Hill, David R. .
Subject: Re: USEC

Understand the challenges. Do we have solutions and a path forward??

Sent from my BlackBerry Wireless Device

————— Original Message -----

From: Hill, David R.

To: Spurgeon, Dennis; Rispoli, James
Sent: Wed Nov 15 14:45:34 2006
Subject: USEC

* {along with Eric Fygi and Mary Egger) have given some thought to the USEC-ES proposal
iscussed with us a couple of weeks age. The proposal would present a number of thorny
_.egal issues for DOE; attached is a brief rundown of some of them. We can discuss again

at your convenience. drh
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PPPO Depleted UF6

Assay Paducah Portsmouth Total
CYL KgU CYL KgU CYL Kgl

<(.15 10 64,460 2 7,808 - 12 72,266
0.15-0.20 5,337 38,878,224 4,471 32,886,538 9,808 71,764,762
0.20-0.25 8,306 65,697,117 4570 37,713,740 12,876 103,410,857
0.25-0.30 12,012 102,706,611 4,508 38,252,425 16,520 140,958,036

Subtotal 25,665 207,346,412 13,551 108,860,509 39,216 316,206,921
0.30-0.32 5,068 43,270,402 637 5,340,074 5,705 48,610,476
0.32-0.34 320 2,734,019 156 1,313,010 476 4,047,029
0.34-0.36 6,223 53,322,704 5,188 43,717,024 11,411 97,039,728
0.36-0.38 159 1,362,601 68 572,208 227 1,934,809
0.38-0.40 548 4,695,704 424 3,555,005 972 8,250,709
Subtotal 12,318 105,385,430 6,473 54,497,321 18,781 159,882,751
0.40-0.42 350 2,989,124 566 4,762,471 916 7,761,595
0.42-0.44 16 137,111 48 403,486 65 540,607
0.44-0.46 762 6,512,841 4 33,880 766 6,546,721
0.46-0.48 5 42,857 0 5 42,857
0.48-0.50 5 34,425 Q 5 34,425
0.50-0.52 17 143,259 14 117,282 31 260,541
0.52-0.54 43 362,575 42 354,110 85 716,685
0.54-0.56 0 0 o]
0.56-0.58 0 1 8,579 1 8,579
0.58-0.60 0 1 8,579 1 8,579
0.64-0.66 Y 2 10,018 2 10,018

Subtotal 1,198 10,232,192 679 5,698,415 1,877 15,830,607

Total 39,181 322,964,034 20,703 169,056,245 59,884 492,020,279
Footnotes:

1

For cylinders {48-inch and 30-inch) with 1000 lbm or more net weight.

2 Omits inventories that are not readily fed to the cascade {High Tc-99, High TRU, non-compliant cylinders)
3 Qmits "depleted” assays (slightly less than than normal) of the T¢-89 processing project. These cylinders wilt

be maintained as part of the Strategic Reserve as "normal feed.”

4 toventory for <0.30 Assay from August 2007 computer runs; >0.30 are September 27, 2007

2-0ct-07
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RECUSAL STATEMENT
DENNIS R. SPURGEON

In accordance with 18 U.S.C. § 208(a) and the “United States Senate Committee on
Energy and Natural Resources Recusal Policy,” dated May 6, 1993, I will not
participate personally and substantially in any particular matter that has a direct and
predictable effect on my financial interests or those of any other person whose
interests are imputed to me, unless I first obtain a written waiver, pursuant to section
208(b)(1), or qualify for a regulatory exemption, pursuant to section 208(b)(2). I
understand that the interests of the following persons are imputed to me: my spouse,
minor children, or any general partner; any organization in which I serve as officer,
director, trustee, general partner or employee; and any person or organization with
which I am negotiating or have an arrangement concerning prospective employment.

I have directed R. Shane Johnson to route all matters referred to above to the
appropriate person for further action.

Dated: ﬂ//?/k 200(,

ennis R. Spurgeon
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This Report Is Temporarily
Restricted Pending Official Public

i
é G. A O Release.

“Accountabliity * Integrity » Rellability

United States Government Accountability Office
Washington, DC 20548

March 31, 2008
Congressional Requesters

Subject: Nuclear Material: DOE Has Several Potential Options for Dealing with
Depleted Uranium Tails, Each of Which Could Benefit the Government

Since the 1940s, one mission of the Department of Energy (DOE) and its predecessor
agencies has been processing uranium as a source of nuclear material for defense and
commercial purposes. A key step in this process is the enrichment of natural
uranium, which increases its concentration of uranium-235, the isotope of uranium
that undergoes fission to release enormous amounts of energy. Before it canbe
enriched, natural uranium must be chemically converted into uranium hexafluoride.
The enrichment process results in two principal products: (1) enriched uranium
hexafluoride, which can be further processed for specific uses, such as nuclear
weapons or fuel for nuclear power plants; and (2) leftover “tails” of uranium
hexafluoride. These tails are also known as depleted uranium because the material is
depleted in uranium-235 compared with natural uranium.

Since 1993, uranium enrichment activities at DOE-owned uraniur enrichment plants
have been performed by the U.S. Enrichment Corporation (USEC), formerly a wholly
owned government corporation that was privatized in 1998. However, DOE still
maintains approximately 700,000 metric tons of depleted uranium tails in about
63,000 metal cylinders in storage yards at its Paducah, Kentucky, and Portsmouth,
QOhio, enrichment plants. It must safely maintain these cylinders because the tails are
dangerous to human health and the environment. Uranium hexafluoride is
radioactive and forms extremely corrosive and potentially lethal compounds if it
contacts water, DOE also maintains large inventories of natural and enriched
uranium that are also surplus to the department’s needs.

Tails have historically been viewed as a waste product because considerable
enrichment processing is required to further extract the remaining useful quantities
of uranium-235. In the past, low uranium prices meant that these enrichment services
would cost more than the relatively small amount of uranium-235 extracted would be
worth. However, an approximately tenfold increase in uranium prices—from
approximately $21 per kilogram of uranium in the form of uranium hexaflnoride in
November 2000 to about $200 per kilogram in February 2008—has potentially made it
profitable to re-enrich some tails to further extract uranium-235. Even with the
current higher uranium prices, however, only DOE’s tails with higher concentrations
of uranium-235 (at least 0.3 percent) could currently be profitably re-enriched,
according to industry officials. About one-third of DOE’s tails contain uranium-235
concentrations at that level or higher.
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In this context, you asked us to determine (1) DOFE’s potential options for beneficially
reusing or indefinitely storing its tails, and (2) the potential value of DOE’s tails and
factors that affect the value.

To determine DOFE’s potential options for its tails, we reviewed a draft uranium sales
strategy that DOE has been developing since 2005, as well as a March 2008 DOE
policy statement outlining how the department intends to manage its inventory of
uranium——including depleted, natural, and enriched uranium. As part of our
evaluation of DOE’s potential options, we reviewed relevant statutes and regulations,
court decisions, and other legal documents. We also requested DOE’s position on its
legal authority to implement options for its tails, but DOE declined to provide its
position; our position is provided below. Specifically, the enclosure contains our
analysis of DOE’s legal authority to sell or transfer the tails in their current form, as
well as to re-enrich and sell the tails and to store the tails indefinitely. In addition to
this legal analysis, we interviewed officials from DOE'’s Office of Nuclear Energy,
which is developing the uranium sales strategy, and DOE’s Office of Environmental
Management, which is in charge of the day-to-day management of DOE’s uraniura
inventories stored at Paducah and Portsmouth. We also visited DOE’s Portsmouth
and Paducah Project Office in Lexington, Kentucky, to discuss depleted uranium
management issues with DOE officials. In addition, we interviewed officials from 10
U.S. nuclear power utilities, enrichment services companies, and others in the
nuclear industry regarding their commercial interests in the tails. To estimate the
potential value of DOE’s tails, we developed a model using standard formulas for the
amounts of enriched uranium and tails produced from given quantities of uranium
and enrichment services. We obtained data from DOE on the quantities and uranium-
235 concentrations of tails in the department’s inventory. The model also used
uranium price data obtained from nuclear industry trade publications. These data are
commonly used in the nuclear industry as standard measures of the market price for
uranium; we determined that the data were sufficiently reliable for our purposes. We
conducted this performance audit from July 2007 to March 2008 in accordance with
generally accepted government auditing standards. Those standards require that we
plan and perform the audit to obtain sufficient, appropriate evidence to provide a
reasonable basis for our findings and conclusions based on our audit objectives. We
believe that the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Results in Brief

In general, DOE’s potential options for its tails include selling the tails “as is,” re-
enriching the tails, or storing them indefinitely. However, we believe that DOE’s
current legal authority to sell its depleted uranium inventory in its current
unprocessed form is doubtful and under rules of statutory construction, DOE likely
lacks such authority. We found that DOE generally has authority to carry out the re-
enrichment and storage options. The department has not finished a comprehensive
assessment of these options and is still evaluating the details of how such options
might be implemented.

*  DOE’s authority to sell the tails in their current unprocessed form is

doubtful. Because of specific statutory language in 1996 legislation governing
DOE'’s disposition of its uranium, we believe that DOE’s authority to sell the
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unprocessed tails is doubtful. DOE may only sell or transfer uranium in a
manner consistent with the provisions of the statute. While the statute
authorizes and regulates DOE’s sale or transfer of a number of types of
uranium, it does not specify conditions for the sale or transfer of depleted
uranium tails. Therefore, under rules of statutory construction, DOE likely
lacks such authority. However, if Congress were to provide the department
with the needed authority, firms such as nuclear power utilities and
enrichment companies may be interested in purchasing these tails and re-
enriching them as a source of nuclear fuel. Industry officials told us that
buyers would discount, perhaps steeply, their offered prices to make buying
tails attractive compared with purchasing natural uranium on the open market.
That is, DOE might get a discounted price for the tails to compensate buyers
for additional risks, such as rising enrichment costs or buyers’ inability to
obtain sufficient enrichment services.

e DOE could contract to re-enrich the tails. Although DOE’s authority to sell
the unprocessed tails is doubtful, no such general legal impediment exists for
the department to itself contract to re-enrich the tails and sell the resulting
natural or enriched uranium. Although DOE would have to pay for re-
enrichment, it could be better off selling the re-enriched uranium instead of
the unprocessed tails if its re-enrichment costs were less than the discount it
would have to offer to compensate a buyer for the risks associated with
arranging for re-enrichment.

s  DOE could store the tails indefinitely. DOE also has the general legal option
to store the tails indefinitely. While this option conforms to an existing DOE
plan to convert tails into a more stable form for long-term storage, storing the
tails indefinitely could prevent DOE from obtaining the potentially large
revenue resulting from sales at currently high uranium prices. It would also
continue to incur associated storage and maintenance costs that currently
amount to about $4 million per year. Moreover, after converting the tailsto a
more stable form, DOE would incur higher costs o re-enrich the tails if it
decided later to pursue such an approach. This is because DOE-would have to
chemically reconvert the tails to the uranium compound required for re-
enrichment.

DOE has not completed a comprehensive assessment to decide among its sales, re-
enrichment, or storage options. The department has been developing a uranium
management plan since 2005, and DOE issued a March 2008 policy statement that
established a general framework for how DOE plans to manage its uranium
inventories. However, the policy statement is not a comprehensive assessment of the
options for DOE’s tails. For example, the policy statement does not discuss whether
it would be more advantageous to sell the higher-concentration tails as is (if
authorized) or to re-enrich them, and it does not contain details on when any
potential sales or re-enrichment may occur.

The potential value of DOE'’s depleted uranium tails is substantial, but changing
market conditions could greatly affect the tails’ value. Based on February 2008
uranium prices and enrichment costs and assuming sufficient re-enrichment capacity
was available, we estimate DOE's tails to have a net value of $7.6 billion; however, we
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would like to emphasize that this estimate is very sensitive to changing uranium
prices, which recently have been extremely volatile, as well as to the availability of
enrichment capacity. For example, using the lowest and highest uranium prices over
the past 8 years, our model shows the value of DOE tails could range from almost
nothing to more than $20 billion. In addition, excess re-enrichment capacity
currently is very limited, and the amount of available re-enrichment capacity for tails
over the next decade is uncertain. Accordingly, the actual amount of revenue that
DOE could obtain from the tails could be much higher or lower than our $7.6 billion
estimate, depending upon uranium prices at the time the material is marketed and the
department’s ability to obtain sufficient enrichment services, as well as the price of
those services.

We are recommending that Congress consider clarifying DOE’s statutory authority to
manage depleted uranium, including explicit direction about whether and how DOE
may sell the tails in their current form. Depending on the terms of such legislation,
this could reap significant benefits for the government because of the potentially
large amount of revenue that could be obtained. In any event, enacting explicit
provisions regarding DOE's disposition of depleted uranium would provide
stakeholders with welcome legal clarity and could help avoid litigation that would
interrupt DOE's efforts to obtain maximum value for its tails. We also are
recommending that the Secretary of Energy complete a comprehensive uranium
management assessment as soon as possible, to best take advantage of recent
increases in uranium prices.

On March 25, 2008, we met with DOE officials, including the Deputy Assistant
Secretary for Corporate Communications and External Affairs in DOE’s Office of
Nuclear Energy, to obtain oral comments on this report. DOE did not comment
either on our finding that DOE’s legal authority to sell or transfer depleted uranium in
its current form was doubtful or on our recommendation that Congress consider ~
clarifying DOE's statutory authority to manage depleted uranium. Although DOE
officials did not agree or disagree with our recommendation that the department
complete a comprehensive uranium management assessment as soon as possible,
they did request that we clarify the recommendation to more explicitly outline what
the assessment should contain. We agreed and modified the report accordingly.
DOE also provided technical comments, which were incorporated as appropriate.

DOE Has Potential Options for the Tails but Has Not Finished a
Comprehensive Assessment of Them

DOE'’s potential options for its tails include selling the tails “as is,” re-enriching them,
or storing them indefinitely. However, DOE’s legal authority to sell the tails in their
current form is doubtful. Although we found that DOE generally has authority to
carry out the re-enrichment and storage options, the department has not finished a
comprehensive assessment of these options, and it is still evaluating the details of
how such options might be implemented.

DOE's Legal Authority to Sell the Tails in their Current Form Is Doubtful

While selling the tails in their current unprocessed form is a potential option, we
believe that DOE’s authority to conduct such sales is doubtful because of specific
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statutory language in 1996 legislation governing DOE’s disposition of its uranium.
The enclosure contains our analysis of DOE’s authority to sell or transfer its depleted
uranium in its current form, as well as to re-enrich and sell the tails and to store the
tails indefinitely. As our analysis explains, in 1996, Congress enacted section 3112 of
the USEC Privatization Act,' which limits DOE's general authority, under the Atomic
Energy Act’ or otherwise, to sell or transfer uranium. In particular, section 3112
explicitly bars DOE from selling or transferring “any uranium”-—including but not
specifically limited to certain forms of natural and enriched uranium—“except as
consistent with this section.” Section 3112 then specifies conditions for DOE’s sale
or transfer of natural and enriched uranium of various types, including conditions in
section 3112(d) for sales of natural and low-enriched uranium from DOE’s inventory.
To ensure the domestic uranium market is not flooded with large amounts of
government material, in section 3112(d), Congress required DOE to determine that
any such inventory sales will not have a material adverse impact on the domestic
uranium industry. Congress also required in section 3112(d) that DOE determine it
will receive adequate payment—at least “fair market value”—if it sells this uranium
and that DOE obtain a determination from the President that such materials are not
necessary for national security.

Nowhere, however, does section 3112(d) or any other provision of section 3112
explicitly provide conditions for DOE to transfer or sell depleted uranium. Because
section 3112(a) states that DOE may not “transfer or sell any uranium . . . except as
consistent with this section,” and because no other part of section 3112 sets out the
conditions for DOE to transfer or sell depleted uranium, we believe that, under rules
of statutory construction, DOE likely lacks authority to sell the tails. While courts
have not addressed this question before and thus the outcome is not free from doubt,
this interpretation applies the plain language of the statute. It also respects the policy
considerations and choices Congress made in 1996 when presented with the
disposition of DOE’s valuable uranium in a crowded and price-sensitive market.
Finally, this reading of DOE’s authority is consistent with how courts address
changes in circumstances after a law is passed. Specifically, statutes written in
comprehensive terms apply to unanticipated circumstances if the new circumstances
reasonably fall within the scope of the plain language. Thus, under the current terms
of section 3112, DOE's sale of its tails would be covered by the statute's general
prohibition on sale of uranium, even if tails were not part of the universe Congress
explicitly had in mind when it enacted the statute in 1996.

Should Congress grant DOE the needed legal authority by amending the USEC
Privatization Act or through other legislation, firms such as nuclear power utilities
and enrichment companies would likely be interested in purchasing at least that
portion of the tails with higher concentrations of extractable uranium-235 as a
valuable source for nuclear fuel. For example, officials from 8 of 10 U.S. nuclear
utilities indicated tentative interest in such a purchase. Individual utilities were often
interested in limited quantities of DOE’s tails because they were concerned about
depending upon a single source to fulfill all of their requirements. Multiple utilities
acting together as a consortium could mitigate these concerns and purchase larger
quantities of tails. Some enrichment firms also told us of some interest in purchasing

'USEC Privatization Act, Pub. L. No. 104-134, § 3112, 110 Stat. 1321-344, 42 U.S.C. § 2297h-10.
*Atomic Energy Act of 1954, as amended, 42 U.S.C. §§ 2011 et seq.
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portions of the inventory, but their anticipated excess enrichment capacity to process
the tails into a marketable form affected both the quantity of tails they would
purchase and the timing of any purchase.

Potential buyers suggested various commercial arrangements, including purchasing
the tails through a competitive sale, such as an auction, or through negotiations with
DOE. However, industry officials told us that buyers would discount, perhaps
steeply, their offered prices to make buying tails attractive compared with purchasing
natural uranium on the open market. That is, DOE might get a discounted price for
the tails to compensate buyers for additional risks, such as rising enrichment costs or
buyers’ inability to obtain sufficient enrichment services. In addition, some potential
buyers noted that any purchase would depend upon confirming certain information,
such as that the tails were free of contaminants that could cause nuclear fuel
production problems and that the cylinders containing the tails—some of which are *
50 years old and may not meet transportation standards—could be safely shipped.

DOE Could Re-enrich Its Tails

Although DOE's legal authority to sell the tails in their current form is doubtful, DOE
has the general legal option, as discussed in the enclosure, of re-enriching the tails
and then selling the resulting natural or enriched uranium. DOE would have to
contract for enrichment services commercially because the department no longer
operates enrichment facilities itself. Furthermore, DOE would have to find a.
company with excess enrichment capacity beyond its current operations, which may
be particularly difficult if large amounts of enrichment processing were required.
Within the United States today, for example, the only operating enrichment facility is
DOFE’s USEC-run Paducah, Kentucky, plant, and almost all of its enrichment capacity
is already being used through 2012, when the facility may stop operating.® USEC and
at least two other companies are also constructing or planning to construct new
enrichment facilities in the United States that potentially could be used to re-enrich
DOFE’s tails.

Although DOE would have to pay for re-enrichment, it might obtain more value frora
selling the re-enriched uranium instead of the tails if its re-enrichment costs were less
than the discount it would have to offer to sell the tails as is. Enrichment firms with
whom we spoke told us that they would be interested in re-enriching the tails for a
fee. The quantity of tails they would re-enrich annually would depend on the
available excess enrichment capacity at their facilities.

Additionally, as noted above, prior to selling any natural or enriched uranium that
results from re-enriching tails, DOE would be required under section 3112(d) of the
USEC Privatization Act to determine that sale of the material would not have a
material adverse impact on the domestic uranium industry and that the price paid to
DOE would provide at least fair market value. Section 3112(d) also would require
DOE to obtain the President’s determination that the material is not needed for
national security.

*USEC plans to shut down the Paducah plant after it opens a new enrichment plant at Portsmouth that
uses newer enrichment technology. Because this new plant’s initial capacity will be less than the
Paducah plant’s current capacity, it may also have little excess enrichment capacity to re-enrich DOE’s
tails.
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DOE Could Store the Tails

DOE also has the general legal option, as discussed in the enclosure, to store the tails
indefinitely. In the late 1990s, when relatively low uranium prices meant that tails
were viewed as waste, DOE developed a plan for the safe, long-term storage of the
material. DOE is constructing two new facilities to chemically convert its tails into a
more stable and safer uranium compound that is suitable for long-term storage. DOE
estimates that after the conversion facilities begin operating in 2009, it will take
approximately 25 years to convert its existing tails inventory.

Storing the tails indefinitely could prevent DOE from taking advantage of the large
increase in uranium prices to obtain potentially large amounts of revenue from
material that was once viewed as waste. DOE would also continue to incur costs
associated with storing and maintaining the cylinders containing the tails. These
costs amount to about $4 million annually. Sale (if authorized) or re-enrichment of
some of DOE’s tails could also reduce the amount of tails that would need to be
converted and, thereby, save DOE some conversion costs.

Moreover, once the tails were converted into a more stable form of uranium oxide,
DOE’s costs to re-enrich the tails would be higher if it later decided to pursue this
approach. This is because of the cost of converting the uranium oxide back to
uranium hexafluoride, a step that would be required for re-enrichment. However,
according to DOE officials, after the conversion plants begin to operate, the plants
will first convert the lower concentration tails because they most likely will not be
economically worthwhile to re-enrich. This would give DOE additional time to sell or
re-enrich the more valuable higher-concentration tails.

DOE Has Not Completed a Comprehensive Assessment of Options for Its Tails

DOE has been developing a plan since 2005 to sell excess uranium from across its
inventories of depleted, natural, and enriched uranium to generate revenues for the
U.S. Treasury. In March 2008, DOE issued a policy statement that established a
general framework for how DOE plans to manage its uranium inventories. One
feature of this policy staternent is the establishment of an annual cap on total
uranium sales from all of DOE’s inventories. The cap is designed to minimize any
material adverse impact on domestic uranium producing companies that could result
from DOE depressing uranium prices by selling large amounts of uranium. Thus,
under this policy, the maximum amount of tails that DOE would sell annually will
depend on the amount of planned sales from its other uranium inventories. In
addition, because most uranium to be used as fuel for U.S. nuclear power plants
comes from foreign sources, DOE may also choose to retain, rather than sell, some of
its uranium as a reseyve stockpile to be used in case of a significant disruption in
world supplies.

“Although the amount of depleted uranium hexafluoride that would need to be converted to uranium
oxide for long-term storage would be reduced if DOE decided to re-enrich its higher-assay tails, the
need for conversion would not be completely eliminated. This is because the re-enrichment of higher-
assay tails would create a new waste stream of lower-assay tails that would need storage. In addition,
the majority of DOE's tails are lower assay that are not economical to re-enrich at current uranium
prices and enrichment costs. It will therefore be necessary to convert these remaining tails for safe,
long-term storage and eventual permanent disposition.
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However, the March 2008 policy statement is not a comprehensive assessment of the
sales, re-enrichment, or storage options for DOE’s tails. The policy statement lacks
specific information on the types and quantities of uranium that the department has
in its inventory. Furthermore, the policy statement does not discuss whether it would
be more advantageous to sell the higher-concentration tails as is (if authorized) or to
re-enrich them, and it does not contain details on when any sales or re-enrichment
may occur or DOE’s legal authority to carry out these options under section 3112 of
the USEC Privatization Act. 1t also lacks information on the uranium market
conditions that would influence any DOE decision to potentially sell or re-enrich tails.
Further, it does not analyze the impact of such a decision on the domestic uranium
industry, and it does not provide guidance on how a decision should be altered in the
event that market conditions change. Although the policy statement states that DOE
will identify categories of tails that have the greatest potential market value and that
the department will conduct cost-benefit analyses to determine what circumstances
would justify re-enriching and/or selling potentially valuable tails, it does not have
specific milestones for doing so. Instead, the policy statement states that this effort
will occur “in the near future.”

DOE’s Depleted Uranium Inventory Is Potentially Worth Billions of Dollars,
but Many Factors Could Greatly Change Its Value

At current uranium prices, we estimate DOE'’s tails to have a net value of $7.6 billion;
however, we would like to emphasize that this estimate is very sensitive to changing
uranium prices, which recently have been extremely volatile, as well as to the
availability of enrichment capacity. This estimate assumes the February 2008
published uranium price of $200 per kilogram of natural uranium in the form of
uranium hexafluoride and $145 per separative work unit—the standard measure of
uranium enrichment services. Our model also assumes the capacity to re-enrich the
higher-concentration tails, and subtracts the costs of the needed enrichment services.
It also takes into account the cost savings DOE would realize from reductions in the
amount of tails that needed conversion to a more stable form for storage, as well as
the costs to convert any residual tails.

As noted above, this estimate is very sensitive to price variations for uranium as well
as to the availability of enrichment services. Uranium prices are very volatile, and a
sharp rise or fall in prices could greatly affect the value of the tails. For example,
since 2000, uranium prices have varied from a low of about $21 per kilogram in
November 2000 to a high of about $360 per kilogram in mid-2007, before falling to
their recent level of about $200 per kilogram. Substituting the high and low end of
historical uranium prices over the past 8 years for current prices results in a range of
values for the tails from being nearly worthless, assuming about $21 per kilogram of
uranium, to over $20 billion, assuming $360 per kilogram of uranium. There is no
consensus among industry players whether uranium prices will fall or rise in the
future, or on the magnitude of any future price changes. Furthermore, the
introduction of additional uranium onto the market by the sale of large quantities of
DOE depleted, natural, or enriched uranium—assuming DOE obtains authority to sell
depleted uranium——could also lead to lower uranium prices. Therefore, according to
DOE officials, DOE’s uranium sales strategy, when completed, will likely call for
limits on the quantity of uranium the department would sell annually to help achieve
DOFE'’s goal of minimizing the negative effects on domestic uranium producers.
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However, this will lengthen the time necessary to market DOE’s uranium, increasing
the time the department is exposed to uranium price volatility. These factors all
result in great uncertainty of the valuation of DOE’s tails.

In addition, the enrichment capacity available for re-enriching tails may be limited,
and the costs of these enrichment services are uncertain. For example, USEC
currently only has a small amount of excess enrichment capacity at its Paducah plant.
If it used the spare capacity, USEC would only be able to re-enrich about 14 percent
of DOE’s most economically attractive tails’ between now and the possible closing of
the plant in 2012. Although USEC officials told us the company was willing to
explore options to extend the Paducah plant’s operations beyond 2012 and dedicate
Paducah’s capacity solely to re-enriching DOE’s tails after this point, negotiations
between the company and DOE would be needed to determine the enrichment costs
that would be paid by DOE. The Paducah plant uses a technology developed in the
1940s that results in relatively high production costs. Even if the Paducah plant were
to be dedicated entirely to re-enriching DOE tails after 2012, over a decade would be
required to complete the work because of limitations on the annual volume of tails
that can be physically processed by the plant. This lengthy period of time would
expose DOE to risks of uranium price fluctuations and increasing maintenance costs.

USEC and other companies are constructing or planning to construct enrichment
plants in the United States that utilize newer, lower-cost technology. However, these
facilities are not expected to be completed until various times over the next decade.
It is unclear exactly when these facilities will be fully operating, the extent to which
they will have excess enrichment capacity to re-enrich DOE’s tails, and what
enrichment costs DOE could expect to pay. For example, the size of the fee DOE
may have to pay an enrichment corapany to re-enrich its tails would be subject to
negotiation between DOE and the company.

Conclusions

Recent dramatic increases in uranium prices present the U.S. government with an
opportunity to gain some benefit from material that was once considered a liability.
Under current law, however, one potential avenue for dealing with DOE’s depleted
uranium tails—sale of the material in its current form—is likely closed to the
department. Obtaining legal authority from Congress to sell depleted uranium under
USEC Privatization Act section 3112 or other legislation would provide the
department with an additional option in determining the best course of action to
obtain the maximum financial benefit from its tails.

Unfortunately, DOE has not completed a comprehensive assessment of its options
with sufficient speed to take advantage of current market conditions. Despite
working since 2005 to develop a plan for its uranium inventories, DOE’s March 2008
policy statement on the management of its excess uranium inventories lacks detailed
information on the types and amounts of uranium that the department plans to
potentially sell, further enrich, or store. Although pledging to conduct appropriate

°At current uranium prices, DOE’s most economically attractive tails have a uranium-235 assay of
greater than 0.30 percent. DOE estimates that it has about 260,000 metric tons of tails with an assay of
greater than 0.30 percent. The remaining approximately 470,000 metric tons of tails have an assay of
less than 0.30 percent and would therefore require additional enrichment processing to re-enrich,
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cost-benefit analyses as well as analyses on the impact of any proposal on the
domestic uranium industry, the policy statement lacks specific milestones for doing
s0. Because of the potentially significant amounts of revenue that could be obtained
frora DOE'’s uranium inventories and the extreme volatility of the uranium market, it
is important for the department as soon as possible to complete a comprehensive
uranium management assessment that details DOE’s options, its authority to
iraplement these options, and the impact of these options on the domestic uranium
industry. Without such an assessment that contains detailed information on each of
its options, DOE will be unable to quickly react to rapidly changing market conditions
to achieve the greatest possible value from its uranium inventories.

Matter for Congressional Consideration

Congress should consider clarifying DOE’s statutory authority to manage depleted
uranium, under the USEC Privatization Act or other legislation, including explicit
direction about whether and how DOE may sell or transfer the tails in their current
form. Depending on the terms of such legislation, this could reap significant benefits
for the government because of the potentially large amount of revenue that could be
obtained. In any event, enacting explicit provisions regarding DOE’s disposition of
depleted uranium would provide stakeholders with welcome legal clarity and help
avoid litigation that could interrupt DOE’s efforts to obtain maximum value for

the tails.

Recommendations for Executive Action

To determine the best options available for DOE's tails, the Secretary of Energy
should complete the development of a comprehensive uranium management
assessment as soon as possible. The assessment should contain detailed information
on the types and quantities of depleted, natural, and enriched uranium the
department currently manages and a comprehensive assessment of DOE’s options for
this material, including the department’s authority to implement these options.
Furthermore, the assessment should analyze the impact of each of these options on
the domestic uranium industry and provide details on how implementation of any of
these options should be adjusted in the event that market conditions change.

Agency Comments

We provided a draft of this report to DOE for review and comment. On March 25,
2008, we met with DOE officials, including the Deputy Assistant Secretary for
Corporate Communications and External Affairs in DOE’s Office of Nuclear Energy,
who provided us with oral comments on the draft. The officials did not comment on
our finding that DOE’s legal authority to sell or transfer depleted uranium is doubtful
or on our recommendation that Congress consider clarifying DOE’s statutory
authority to manage depleted uranium.

The DOE officials we met with did not agree or disagree with our recommendation
that the department complete a comprehensive uranium management assessment as
soon as possible. However, they did request that we clarify the recommendation to
more explicitly outline what the assessment should contain. In response, we
modified the report to include additional information on DOE’s March 2008 uranium
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policy statement and how the policy lacks specific information on the types and
quantities of uranium DOE manages, the market conditions under which DOE may
choose to sell uranium, and the timing of any potential sales.

DOE also provided technical comments, which were incorporated as appropriate.

As agreed with your offices, unless you publicly announce the contents of this report
earlier, we plan no further distribution until 30 days from the report date. At that
time, we will send copies to the Secretary of Energy. In addition, the report will be
available at no charge on GAO’s Web site at http:/www.gao.gov.

If you or your staffs have any questions or need additional information, please
contact Robert A. Robinson at (202) 512-3841 or robinsonr@gao.gov. Contact points
for our Offices of Congressional Relations and Public Affairs may be found on the last
page of this report. Major contributors to this report were Ryan T. Coles (Assistant
Director), Ellen Chu, Terry Hanford, Karen Keegan, Omari Norman, and
Franklyn.Yao.
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Enclosure: GAOQO’s Legal Analysis of DOE’s Current Authority to Manage
Depleted Uranium

Introduction and Summary of Conclusions

As part of the Government Accountability Office’s review of the Department of
Energy’s (DOE) potential options for managing its inventory of excess depleted
uranium (also known as “tails”), we examined DOE’s legal authority to implement
three basic options: (1) re-enriching the tails and then selling or transferring them, (2)
storing the un-enriched tails indefinitely, and (3) selling or transferring the inventory
of tails “as is.”

We conclude that DOE has general authority under the Atomic Energy Act to carry
out the first and second options—to re-enrich and then sell or transfer the tails, as
well as to store them indefinitely. However, we believe that because of constraints
on DOE’s Atomic Energy Act authority in the USEC Privatization Act, the
department’s authority to carry out the third option—to sell or transfer the tails in
their current form-——is doubtful. We believe that under rules of statutory
construction, DOE likely lacks such authority under current law.

Because this is an issue of first impression, and because the question could
significantly affect the public interest and DOE’s development of a cormprehensive
strategy for its excess-uranium inventory, we recommend that Congress consider
enacting legislation clarifying the conditions (if any) under which DOE may sell or
transfer its depleted uranium. Depending on the terms of such legislation, this could
reap benefits for the government because of the potentially significant revenue that
could be obtained. In any event, such clarification would provide stakeholders with
welcome legal clarity, potentially enhance the attractiveness to interested purchasers,
and help avoid litigation that could interrupt DOE’s efforts to obtain maximum value
for the public.’

‘We also examined whether DOE is authorized to sell or transfer its depleted uranium tails under
section 314 of the 2006 Energy and Water Development Appropriations Act, Pub. L. No. 109-103, 119
Stat, 2247, 2281 (Nov. 19, 2008), a position advanced to us by USEC. That provision states in part:
“SALES OF URANIUM.~(a) IN GENERAL.—Notwithstanding any other provision of Federal law,
including section 3112 of the USEC Privatization Act. . . and section 3302 of title 31, United States
Code, [DOE] is authorized to barter, transfer or sell uranium (including natural uranium concentrates,
natural uranium hexafluoride, or in any form or assay) and to use any proceeds, without fiscal year
limitation, to remediate uranium inventories held by {DOE].”

Without expressing a view on whether these terms might otherwise authorize DOE’s sale of its
uranium inventories, we conclude that this provision is not permanent legislation and thus nota
continuing source of authority, as USEC has suggested. DOE officials told us they agree with this
conclusion. Generally, provisions of an anmual appropriations act are considered ternporary unless
Congress indicates otherwise. B-309704, Aug. 28, 2007. The question is whether section 314 contains
words of futurity indicating that Congress intended the provision to be permanent. It does not. The
language “notwithstanding any other provision of law” refers to other provisions of law in effect during
the fiscal year covered by the appropriations act. The language “without fiscal year limitation”
authorizes DOE to obligate without fiscal year limitation any proceeds from uranium sold during the
period section 314 was in effect. Because section 314 contained no words of futurity, it is no longer in
effect. Thus, whatever the scope of authority in section 314, it does not authorize futare DOE sales or
transfers.
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Analysis’
A. DOE authority to re-enrich and sell or transfer the tails

DOE has general authority under the Atomic Energy Act of 1954, as amended, 42
U.S.C. § 2011 et seq. (AEA), to re-enrich its depleted uranium inventory to natural or
low-enriched levels and then to sell or transfer the re-enriched product. First, AEA
section 41, 42 U.S.C. § 2061, authorizes DOE to re-enrich depleted uranium to low-
enriched levels, and AEA sections 63 and 66, 42 U.S.C. §§ 2093, 2096—which
authorize DOE's acquisition and distribution of source material—implicitly authorize
DOE to re-enrich depleted uranium to natural levels. Second, AEA sections 53, 63,
and 161m, 42 U.S.C. §§ 2073, 2093, 2201(m), authorize DOE to transfer this re-
enriched uranium, subject to certain conditions, to appropriately licensed entities
such as nuclear power reactor operators.

This general AEA authority is limited by any applicable restrictions in the USEC
Privatization Act, enacted in 1996. Section 3112(a) of the act, 42 U.S.C. §§ 2297h-
10(a), prohibits DOE from transferring or selling “any uranium (including natural
uranium concentrates, natural uranium hexafluoride, or enriched uranium in any
form) . .. except as consistent with this section.” The remaining provisions of section
3112 then specify the conditions under which DOE may sell or transfer various types
of natural and enriched uranium. Thus, DOE is authorized to sell or transfer re-
enriched depleted uranium provided such transactions satisfy the remaining section
3112 conditions.

B. DOE authority to store the un-enriched tails indefinitely

DOE has general authority under the AEA to store its unenriched depleted uranium
indefinitely, as well as to convert the tails to a more stable form for storage. We
believe this authority is implicit under AEA sections 63 and 66, which, as discussed
above, authorize DOE to acquire and distribute source material. This authority is also
implicit under AEA section 41, which authorizes DOE to enrich uranium, a process
which inevitably generates depleted uranium. In addition, to the extent the
department’s depleted uranium is “hazardous waste,” AEA section 91a(3), 42 U.S.C. §
2121(a)(3), explicitly authorizes DOE to store, process, transport, and dispose of
“hazardous waste (including radioactive waste) resulting from nuclear materials
production, weapons production and surveillance programs, and naval nuclear
propulsion programs.”

‘GAO’s practice when rendering legal opinions regarding agency-related matters is to solicit the
agency’s position on the subject matter of the request. GAQ, Procedures and Practices for Legal
Decistons and Opinions, GAO-06-1064SP (Washington, D.C.: Sept. 5, 2006), available at
http://www.gao.gov/legal/cgdecisions-fag.html (Jast visited March 20, 2008). We requested DOE’s
position on its authority to manage depleted uranium under the Atomic Energy Act and the USEC
Privatization Act, as well as any related documents. Letters from Susan D. Sawtelle, GAOQ Managing
Associate General Counsel, to David R. Hill, DOE General Counsel, December 12, 2007, and to Eric J.
Fygi, DOE Deputy General Counsel, January 11, 2008. DOE declined to provide its position on these
issues. Letter from Eric J. Fygi to Susan D. Sawtelle, December 21, 2007. The department
subsequently provided certain documents, Letter from Erie J. Fygi to Susan D. Sawtelle, Jannary 25,
2008, but later told us these did not necessarily reflect the department’s legal position.
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Again, this AEA authority is limited by any applicable restrictions in the USEC
Privatization Act. Section 3112 of that act does not apply to, and thus does not
restrict, storage of DOE’s uranium. Section 3113, 42 U.S.C. § 2297h-11, does not apply
to or restrict storage of its own depleted uranium, but it is relevant in that it
reinforces DOE's authority to store this type of uranium under the AEA. Section
3113(a) requires DOEK to accept depleted uranium from other entities for storage and
disposal in the event the depleted uranium is determined to be “low-level radioactive
waste.” If the waste generator is a Nuclear Regulatory Commission (NRC) licensee,
DOE must take title and possession of the depleted uranium “at an existing DUF6
[depleted uranium] storage facility.” Implicit in these provisions is that DOE may
store and dispose of its own depleted uranium waste as well, under its AEA or other
authority.

C. DOE authority to sell or transfer the tails in their carrent form

DOE has general authority under the AEA to sell or transfer depleted uranium in its
current form. As noted, sections 63 and 161m authorize DOE to distribute or sell
“source material” to appropriately licensed entities, provided certain conditions are
met, and depleted uranium is “source material.” AEA section 11z, 42 U.S.C. § 2014(z).

Again, this AEA authority is limited by any applicable restrictions in the USEC
Privatization Act. While this is an issue of first impression, we believe DOE’s
authority to sell or transfer depleted uranium in its current form is doubtful. We
believe courts applying rules of statutory construction would likely find DOE lacks
such authority under current law.

As noted above, section 3112 of the USEC Privatization Act, entitled “Uranium
transfers and sales,” begins with a broad prohibition:

“[DOE] shall not . . . transfer or sell any uranium (including natural uranium
concentrates, natural uranium hexafluoride, or enriched uranium in any form)
to any person except as consistent with this section.” (Emphasis added.)

The remainder of section 3112 then prescribes the conditions under which DOE may
sell or transfer particular types of uranium, namely, so-called Russian-origin uranium
(subsection (b)); natural and enriched uranium transferred to USEC (subsection (¢));
natural and low-enriched uranium sold from DOFE’s inventory (subsection (d)); and
enriched uranium transferred to federal agencies, state and local agencies, nonprofit,
charitable or educational institutions, and others (subsection (e)). No provision
explicitly addresses depleted uranium.

Read naturally and in accordance with its plain language, section 3112 prohibits DOE
from selling or fransferring its depleted uranium. The tails consist of uranium-235
and uranium-238, whether they are deemed a waste or a valuable commodity, and a
DOE Office of Environmental Management official confirmed to us that operationally,
the department treats depleted, natural, and enriched uranium all as “uranium.”

Thus, depleted uranium would be covered by section 3112 as a type of “any
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uranium.” This plain meaning is reinforced by the fact that section 3112(a) lists

nonexclusive examples of uranium—"any uranium (including natural uranium. . . or
enriched uranium in any form)"—making clear that additional types of uranium are
covered by section 3112. A 2005 DOE internal legal memorandum (2005 DOE
Memorandum) reaches the same conclusion.’ Thus, because DOE may sell or
transfer uranium only as consistent with the terms of sections 3112(b)-3112(e), and
because none of those provisions specifies conditions under which depleted uranium
may be sold, the plain words of the statute prohibit it.

The statutory structure and legislative history support this conclusion. It is clear that
when Congress passed the USEC Privatization Act in 1996, it was familiar with
depleted uranium as a category of uranium requiring management. Because depleted
uranium was only considered as a valueless waste at that time, Congress only
explicitly referred to one management option in the statute: disposal.”’ As noted, in
section 3113, Congress required DOE to take responsibility for disposal of other
entities’ depleted uranium, should it ever be determined to be a “low-level radioactive
waste.” As NRC noted recently in making such a determination, however, when
depleted uranium is treated as a “resource,” rather than a waste, section 3113 does
not apply. See NRC, In re Louisiana Energy Services, L.P. (National Enrichment
Facility), No. CLI-05-05 (Jan. 18, 2005), at 1, 3, 15, 17. In that event—where depleted
uranium is a resource to be sold or transferred—section 3112, by its terms, would
apply. The fact that Congress did not specify section 3112 conditions under which
depleted uranium may be sold, as it did for DOE’s other valuable uranium, reflects
only that depleted uranium was not deemed valuable in 1996. It does not reflect
congressional intent that valuable depleted uranium is not subject to section 3112’s
general prohibition against sales of “any uranium.” While this result may appear
anomalous because depleted uranium is now considered a potentially highly valuable
commodity and a potential source of revenue for the federal government, that is a
matter for Congress to remedy, if it so chooses.

A recently issued DOE policy on disposition of its excess uranium inventory
recognizes this increase in value for depleted uranium.” To take advantage of this
development, department officials suggested to us that they would be authorized to
sell the tails in their current form using DOE’s general AEA section 161m authority,
without regard to the prohibitions in the USEC Privatization Act. They suggested

*See, e.g., Walters v. Metropolitan Educational Enterprises, Inc., 519 U.S. 202 (1997) (itis a
fundamental principle of statutory construction that words in a statute must be given their ordinary or
natural meaning whenever possible); Ali v. Federal Bureau of Prisons, 128 S. Ct. 831 (U.S. Jan. 22,
2008) (“[R]ead naturally, the word ‘any’ has an expansive meaning that is, ‘one or some
indiscririnately of whatever kind.").

*The 2005 DOE Memorandum (which DOE indicated may not represent its legal position) states, “it is
relatively clear that [section 3112(a)] is applicable to depleted uranium given that it states ‘any
uranium.” The examples of types of uranium are merely a listing and should not be interpreted as a
limitation to the broader phrase, ‘any uranjum.”

YSee generally Hearing before the Committee on Energy and Natural Resources on S. 755, a Bill to
Amend the Atomic Energy Act of 1954 to Provide for the Privatization of the United States
Enrichment Corporation, S. Hrg. No. 104-105, at 5, 9 (June 13, 1995).

“Secretary of Energy’s Policy Statement on Management of the Department of Energy’s Excess
Uranium Inventory, March 11, 2008, available at
http://www.ne.doe.gov/newsroon/2008PRs/nePRO31208 . html (last visited March 20, 2008) (2008 DOE
Policy Statement), at 4.
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such an approach might be reconciled as “consistent with” section 3112, as section
3112(a) requires, because none of the provisions in section 3112 specifies conditions
of sale for depleted uranium. The 2005 DOE Memorandum makes a similar argument,
pointing to the fact that the legislative history contains no explicit mention of
restricting DOE’s existing AEA authority to sell depleted uranium.”

We disagree with this interpretation. DOE in effect reads a depleted uranium
exception into the unqualified term “any uranium,” and rewrites section 3112 to say
that only sale and transfer of uranium categories explicitly identified in that section
are restricted. That is not what the statute says, and this reading would violate the
principle that statutory exceptions are to be narrowly construed. See, e.g.,
Commeissioner v. Clark, 489 U.S. 726, 738-39 (1989) (“Given that Congress has
enacted a general rule . . ., we should not eviscerate that legislative judgment through
an expansive reading of a somewhat ambiguous exception.”). Nor does the
legislative history support this result. The fact that there was no mention of limiting
DOE'’s existing depleted uranium sales authority under the AEA is unremarkable,
because in 1996, there was no valuable depleted uranium to sell.

Finally, it would not be consistent with section 3112 to allow DOE to sell depleted
uranium under the AEA. It would violate the statute’s prohibition against sales of
“any uranium,” because there are no section 3112 exceptions under which its sale is
permitted. It would also be incongruous to allow DOE to sell or transfer potentially
billions of dollars’ worth of federal assets without the scrutiny Congress gave to
disposition of DOE’s valuable uranium in enacting section 3112. Section 3112
represents Congress’ more specific and later-enacted intent regarding the types of
factors to be considered in selling DOE’s uranium inventories, including price,
protection of the domestic uranium industry, and safeguarding the national security,
and therefore takes precedence. See, e.g., Smith v. Robinson, 468 U.S. 992 (1984)
(more specific and recent statute takes precedence).”

In sum, we believe our reading of section 3112 carries out the plain words of the act
and respects the policy considerations and choices Congress made in 1996 when
presented with the disposition of DOE’s valuable uranium in a crowded and price-
sensitive market. Our reading is also consistent with how courts interpret broad
statutes when circumstances change: laws written in comprehensive terms apply to
unanticipated circumstances if they reasonably fall within the scope of the plain
language. See, e.g., Unexcelled Chemical Corp. v. United States, 345 U.S. 59 (1953).
Thus, depleted uranium sales are covered by the prohibition in section 3112, even if
depleted uranium was not part of the universe Congress explicitly had in mind when
it enacted the statute in 1996.

“The 2008 DOE Policy Statement similarly asserts that DOE has “broad authority” under the AEA to
“loan, sell, transfer or otherwise utilize” the department’s depleted, natural and enriched uranium
inventories, and that “[iln exercising this authority, the Department must act consistently with other
relevant statutory provisions, such as section 3112 . . . which imposes limitations on certain specified
transactions.” Id. at 1 (emphasis added).

¥Section 3112(d) of the USEC Privatization Act authorizes DOE’s sale of its natural and low-enriched
uranium inventories only if it receives “not . . . less than fair market value,” determines that the
domestic uranium mining, conversion, and enrichment industry will not suffer adverse material impact
from the sale, and obtains a determination by the President that the material is not needed for national
security. By contrast, AEA section 161m authorizes sale of DOE’s depleted uranium inventory to NRC
licensees if there is “reasonable compensation to the government.”

Page 17 GAO-08-606R Nuclear Material



270

The same concerns that led Congress to legislate explicit conditions of sale for DOE’s
other uranium inventories in 1996 may apply equally with regard to sale of its
depleted uranium inventory today. Congress now has the opportunity to address the
intervening increase in uranium values and balance the competing concerns
associated with its sale. Because the question of DOE’s authority to sell its depleted
tails would be a statutory construction issue of first impression and thus is not free
from doubt, and because the question is an issue of significant public interest and
importance, we recommend that Congress consider enacting legislation setting forth
the explicit conditions (if any) under which DOE may sell or transfer its depleted
uranium. Depending on the terms of such legislation, this could reap significant
benefits for the government because of the potentially significant revenue that could
be obtained. In any event, enacting explicif provisions regarding DOE’s sale or
transfer of its depleted uranium would provide stakeholders with welcome legal
clarity and help avoid litigation that could interrupt DOE’s efforts to obtain maximum
value for the public.

Conclusion

In summary, we conclude that DOE has general authority under the Atomic Energy
Act to re-enrich and then sell or transfer the tails, provided the transaction meets the
conditions of section 3112 of the USEC Privatization Act. DOE also has general AEA
authority to store the tails indefinitely. However, we believe that because of
constraints on DOE’s AEA authority in the USEC Privatization Act, the department’s
authority to sell or transfer tails in their current form is doubtful and that under rules
of statutory construction, DOE likely lacks such authority under current law. We
recommend that Congress consider enacting legislation explicitly addressing the
scope of DOE’s authority to sell and transfer depleted uranium.

(360870)
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For Immediate Release: Contact:

June 4, 2001 Elizabeth Stuckle (301) 564-3399
Charles Yulish (301) 564-3381

USEC Names Dennis Spurgeon
as Executive Vice President and Chief Operating Officer

Bathesda, MD—USEC Inc. announced today that Dennis R. Spurgeon has joined the
company as Executive Vice President and Chief Operating Officer. In that role, Spurgecn
will be responsible for day-to-day activities of USEC's operations, including production
activities together with Marketing and Sales.

“Dennis will make a tremendous addition to the USEC leadership team,” said USEC
President and CEO William H. Timbers. “His extensive nuclear background and record of
success in commercial and governmental markets is an extremely complementary fit with
our mission.”

Before joining USEC, Spurgeon served as principal owner and chief executive officer with
Swift Group LLC, an international leader in shipbuilding for commercial and military
markets. His earlier career included executive leadership positions at UNC Resources
{formerly United Nuclear Corporation) where as Chief Operating Officer some of his
management responsibilities inciuded operation of a uranium recovery facility, the
manufacturing of reactor cores for the Navy and operation of the dual purpose "N” reactor.
He previously held posts in the Ford administration including an assignment as Assistant
Director for Fuel Cycle in the U.8. Energy Research and Development Administration and
as a member of the White House task force that developed President Ford’s nuclear
policy. He also worked for the General Atomic Company, where he assisted in the
development of nuclear reactor plants for electric power generation.

During a distinguished military career with the U.S. Navy, Spurgeon served aboard two
submarines, was a ship superintendent in a naval shipyard and was assigned on loan to
the Atomic Energy Commission as Technical Assistant o Commissioner “Tommy”
Thompson and later Chairman Glenn Seaborg. He ultimately achieved the rank of Captain,
USNR.

Spurgeon holds an MS in Nuclear Engineering and the degree of Nuclear Engineer from
the Massachusetts Institute of Technology and a BS with distinction from the U.S. Naval
Academy.

USEC Inc. (NYSE: USU), a global energy company, is the world's leading supplier of
enriched uranium fuel for commercial nuclear power plants.

#H##
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For immediate Release: Contact:

October 22, 2003 Charles Yulish (301) 564-3391
Steven Wingfield (301) 564-3354

USEC's Dennis Spurgeon to Retire

Bethesda, MD—Dennis Spurgeon, executive vice president and chief operating officer of
USEC Inc. (NYSE: USU), has announced his decision to retire as of November 30, 2003.

Spurgeon has led USEC’s successful effort to launch its next generation American
Centrifuge program and was instrumental in improving the profitability of the Company’s
uranium enrichment business.

in making his announcement on the eve of his 60 birthday, Spurgeon noted that USEC's
operations have been strengthened, the centrifuge development program is ahead of
schedule and a strong management team is now in place to continue these efforts.

“I am proud to have launched the American Centrifuge program that will define uranium
enrichment in the United States for the next 50 years and helped to put in place our cost-
cutting program. With these foundations established, I will leave the Company in capable
hands and | look forward to its successful future,” Spurgeon said.

The Board of Directors and the entire management team are grateful for the many
substantial contributions Spurgeon has made to USEC.

USEC Inc., a global energy company, is the world’s leading supplier of enriched uranium
fuel for commercial nuclear power plants.
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USEC Ine.
Two Democracy Center
6903 Rockledge Drive
Bethesda, Maryland 20817
NOTICE OF ANNUAL MEETING OF SHAREHOLDERS
To Be Held Aprif 29, 2004

The Annual Meeting of Sharcholders of USEC Inc. will be held on Thursday, Aprit 29, 2004, at 10:00 a.m., local time, at the Capitol View Conference
Center, 101 Constitution Avenue, N.W., 9th Floor, Washingtor, DC, for the purposc of considering and voting upon:

1. The election of cight directors for a term of one year;
2. The approval of the first amendment to and performance goals under the USEC Inc. 1999 Equity Incentive Plan;

3. The ratification of the B of Pri oopers LLP as USEC’s independent auditors for 2004;

4. Twe sharcholder proposals; and
S. Such other business as may properly come hefore the meeting or any adjournments thereof.

We are enclosing a copy of the Company’s Annual Report for the year ended December 31, 2003 with this Notice and Proxy Statement.

The record date for determining shareholders entitled to notice of, and to vote at, the meeting is the close of busincss March 5, 2004. Please complete and
return the enclosed proxy card in the postage-paid envelope provided at your carlicst convenience, or usc telephone or Internet voting systems to vote your
shares.

By Order of the Board of Directors,
Jematy Poess,
Timothy B. Hansen
Senior Vice President, General Counsel and Secretary

Bethesda, Maryland

March 31, 2004

Source: USEC INC, DEF 14A, March 31, 2004
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Summary Compensation Table

The ing table scts forth i i ding the ion of the Chief ive Officer, the four other most highly paid cxecutive officers of
the Company, and two other individuals that would have been included but for the fact that they were not serving as executive officers at December 31, 2003
{collectively, the “Named Exceutive Officers”) for the year ended December 31, 2003, the six-menth period ended December 31, 2002 and the two fiscal years
ended June 30, 2002 and 2001.

Long-Term Compensation

Annuat Compensation Rastricted
Stock iTiP Al Other
Salary Bonus(1) Awards(2} Options Payouts(3)} Compensation(d)
Name and Principal Position Fiscal Year 43 ® & ] & [63)

William H. Timbers Calendar 2003 £ 660,000 $612,448 $329,768 188,574 — $ 10,240
President and Chicf Six-Month Period

Bnded
Exceutive Officer Decomber 31, 2002 330,060 296,550 216,770 376,068 - 5,030

Fiscal 2002 660,000 782,263 447,142 244,400 — 8,750

Fiscat 2001 600,000 381,610 381,599 — — 8,540
Dennis R Spurgeon {5} Calendar 2003 422714 357,723 - 11,693 s17.227 5,748,022
Former Executive Six-Month Poriod

Ended
Vice Presideat and December 31, 2602 200,000 63,088 157,241 216,524 - 32,7133
Chief Opetating Officer Fiscal 2002 400,000 442,679 338,355 300,000 —— 20,500

Fiscal 2001 30,769 — — - — —
Henry Z Shelton, Jr. (6) Calendar 2003 304,169 373,368 - - 309,928 3,348,767
Former Senior Vice Six-Month Period

Ended
President and Chief Decernber 31, 2002 144,500 108,580 70,770 115273 e 7225
Financial Officer Fiscal 2002 289,000 227,616 128,281 72000 — 13,410

Fiscal 2001 265,006 120,693 126,088 — —_ 13,533
Sydney M. Ferguson Calendar 2003 295,768 175,973 127,053 75428 - 13,373
Senior Vice President Six-Month Period

Ended

December 31,2002 125,000 145,782 53,367 85,470 o -

Fiscal 2002 42,269 87,814 14,974 - — -
Phitip G. Seweil Calendar 2003 250,000 160,968 36,674 50,000 — —
Senior Vice President Six-Month Period

Endk

December 31, 2002 125,000 73,515 49,666 90,142 e o

Fiscal 2002 226,000 187,317 105,504 59,300 — —

Fiscal 2001 213,514 103315 103,300 - — —
Timothy B, Hansen Calendar 2003 244,280 143,733 77,383 43,611 — 12,514
Senior Vice President, Six-Month Peried

Ended
General Counse! and December 31,2002 112,275 61,708 38272 78,632 - 4,578
Secretary Fiscal 2002 192,776 74,504 42,513 25873 — 9,210

Fiscaf 2001 184,558 54,093 54,677 — — 9,900
Robert Van Namen (7} Calendar 2003 226,054 108,108 38,210 18,000 — 9,999
Senior Viee President Six-Month Period

Bhaded

December 31, 2002 113,027 41,260 35,713 36,000 — 4999

Fiscal 2002 217,360 101,162 57,051 38,000 - 9,535

Fiscal 2001 - 208,600 98.972 32,989 - — 10,40

{1}  Includes amounts earned under the Company’s Annuat Incentive Program for the poried indicated and paid in the following period.

{2)  The amounts shown for restricted stock awards are the number of restricted sharcs granted multiplicd by the market price of the Company’s cornmon stock
on the date of grant,

As of December 31, 2003, Messrs. Timbers, Shelton, Ms. Ferguson, Messrs. Sewell, Hansen, and Van Namen held 25,630, 9,384, 8,710, 6,353, 5,333, and
4,843 shares of restricted stock, with values of $215,292, $78,826, §73,164, $53,365, $44,797, and $40,698, respectively, based on the market price of $8.40
per share for USEC's common stock on December 31, 2003,

Awmounts for calendar 2003 inchude 40,965, 15,783, 10,767, 9,613, and 7,231 shares of restricted stock granted on February 10, 2004 to Mr. Timbers,
Ms. Ferguson, Messts. Sewell, Hansen, and Van Namcen, respectively, which shares will vest one year from the date of grant.

Amounts for the six-month period coded December 31, 2002, include 25,630, 23,786, 9,384, 8,710, 6,353, 5,333, and 4,845 sharcs of restricted stock
granted on February 14, 2003, to Messrs. Timboers, Spurgeon, Shelton, Ms. Ferguson, Messrs. Sewell, Hansen, and Van Namen, respectively, which shares
vested on February 14, 2004, for Mt Timbers, Ms. Ferguson, Mossrs. Sewell, Hansen, and Van Namen and for Messts. Spurgeon and Shelton, vested upon
their retirement; and 8,347, 712, 1,887, 1,531, 791, and 853

12

Saurce: USEC INC, DEF 144, March 31, 2004
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shares of restricted stock granted on November 6, 2002, to Messts, Timbers, Spurgeon, Shelton, Sewell, Hansen, and Van Namen, respectively, which
shares vested on November 6, 2003.

Amounts for fiscal 2002 include 60,002, 33,954, 17,438, 2,133, 14,367, 5,714, and 7,758 sharcs of restricted stock granted on August 7, 2002, to
Messrs. Timbers, Spurgeon, Sheiton, Ms. Ferguson, Messts. Sewell, Henson, and Van Namen, respectively, which shares vested on August 7, 2003; and
3,704, 818, 664, 343, and 370 shares of restricted stock granted on November 6, 2001, to Messrs. Timbers, Shelton, Sewell, Hansen, and Van Namen,

respectively, which shares vested on November 6, 2002; and 12,658 shares of restricted stock granted on July 10, 2001, to Mr. Spurgeon, which shares
vested upon retirement in November 2003,

Amounts for fiscal 2001 include 44,894, 14,128, 12,153, 6,362, and 3,881 shaves of restricted stock granted on July 31, 2001, to Messts. Timbers, Shelton,
Sewell, Haasen, and Van Namen, respectively, which shares vested on July 31, 2002.

Al shares of restricted stock vest upon the occurrence of 2 change of control of the Company. Holders of restricted stock are cntitied to vote the sharcs and
to recoive dividends thorcon from the date of the grant.

Represents amounts carned in 2003 from payouts of performance-based awards of restricted stock units (RSUY.

For Mr, Timbers, amounts include Company contributions of $8,000, $4.000, $6,800, and $6,800 made under the Company’s 401(k) plan and preminms of
$2,240, $1,030, $1,950, and $1,740 paid by the Company for the term life component of split-doliar life insurance for caleadar year 2003, the six-month
period ended December 31, 2002, and for fiscal years 2002 and 2001, respectively. For Ms. Ferguson, Messrs. Hansen and Van Namen, amounts include
Company contributions made under the Company’s 401(k) plan, along with costs of supplemental 401(k) restoration benefits paid by the Company,

Mr. Spurgeon retired in November 2003, Amount for 2003 includes costs of supplemental exccutive retirerment benefits of $4,584,989, representing the
amount the Company has accrucd for a retiroment annuity that is payable to Mr. Spurgeon by the Company, and severance bencfits of $1,144,781,
Tepresenting payments made to Mr. Spurgeon as a result of his retirement. In addition, amounts inctude Company contributions made under the
Company’s 401 (k) plan, and costs of supplemental 401(k) restoration benefits paid by the Company.

Mr. Sheiton resigned as an cxecutive officer in December 2003 and retired in January 2004, Amount in 2003 includes costs of supplemental exccutive
retirement benefits of $3,240,000, of which $2,323,524 represents the lump sum paid in January 2004 and $916,476 tepresents the amount the Company
has accrucd for a retirement annuity payable to Mr. Shelton by the Company. Mr. Shelton also received $94,317 in lieu of his 2003 stock option award. In

addition, amounts include Company contributions made under the Company's-401(k) plan, and costs of supplemental 401 (k) restoration benefits paid by
the Company.

Mr, Van Namen was promoted to Senior Vice President in January 2004, Prior to January 2004, he served as Vice President, Marketing and Sales.

13

Source: USEC INC, DEF 14A, March 31, 2004
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Uranium Markets

(March 2008)

» Production from world uranium mines now supplies only 55% of the requirements of power
utilities.

» Hine pn is suppl i principaily by ex-military material.

« World mine production needs to expand significantly.

Alt mineral commodity markets tend to be cyclical, ie, prices rise and fall substantially over the years, but with
these fluctuations superimposed on long-term decline in real prices. In the uranium market, very high prices
in the late 1970s gave way to very low prices in the early 1990s, the spot prices being below the cost of
production for most mines. In 1896 spot prices recovered to the point where most mines could produce
profitably, though they then declined again and only started o recover strongly late in 2003,

"Spot prices” apply to marginal trading from day to day and usually represent less than 20% of supply. Most
frade is 3-7 year term contracts with producers selling direct to utilities, but with the price often related to the
spot price. .

The reasons for fluctuation in mineral prices relate to demand, and perceptions of scarcity. The price cannot
indefinitely stay below the cost of production (see below), nor will it remain at very high levels for longer than
it takes for new producers to enter the market and anxiety about supply to subside.
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Demand

About 436 reactors with combined capacity of some 370 GWe, require 78,500 tonnes of uranium oxide
concentrate containing 66,500 tonnes of uranium from mines (or the equivalent from stockpiles or secondary
sources) each year. The capacity is growing slowly, and at the same time the reactors are being run more
productively, with higher capacity factors, and reactor power levels. However, these factors increasing fuel
demand are offset by a trend fot increased efficiencies, so demand is dampened - over the 20 years from
1970 there was a 25% reduction in uranium demand per KkWh output in Europe due to such improvements,

which continue.

Each GWe of increased capacity will require about 195 tU/yr of extra mine production routinely, and three

times this for the first fuel load.

Fuel burup is measured in MW days per tonne U, and many utilities are increasing the initial enrichment of
their fuel {eg from 3.3 to more than 4.0% U-235) and then buming it fonger or harder to leave only 0.5% U-

235init

The graph from Sweden's Oskarsamn-3 reactor shows that with increasing fuel burn-up from 35,000 to
55,000 MWd/t a constant amount of uranium is required per unit of electrical output, and energy used
(indicated by SWU) for increased levels of enrichment increases slightly. However, the amount of fabricated

WORLD-WIDE TREND OF BURN-UP AND ENRICHMENT
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source: Uranium Institute 1992

fuet used in the reactor drops significantly due to its higher enrichment and burn-up.

http://www.world-nuclear.org/info/inf22. html Mterms=uranium-+production-+outlook
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In the USA, Exelon has also pursued higher enrichment and burnup, but in addition has reduced the tails
assay from enrichment so that significantly less natural uranium feed is required. However, more energy
input to enrichment is then needed.

Because of the cost structure of nuclear power generation, with high capital and low fuel costs, the demand
for uranium fuel is much more predictable than with probably any other mineral commodity. Once reactors
are built, it is very cost-effective to keep them running at high capacity and for utilities to make any
adjustments to load trends by cutting back on fossil uel use. Demand forecasts for uranium thus depend
largely on installed and operable capacity, regardless of economic fluctuations. For instance, when South
Korea's overall energy use decreased in 1997, nuclear energy output actually rose, to replace imported fossil
fuels.

Looking ten years ahead, the market is expected to grow sfightly. Demand thereafter will depend on new
plant being built and the rate at which older plant is retired. Licensing of plant lifetime extensions and the
economic attractiveness of continued operation of older reactors are critical factors in the medium-term
uranium market. However, with slectricity demand by 2030 expected {by the OECD's International Energy
Agency) to double from that of 2004, there is plenty of scope for growth in nuclear capacity in a greenhouse-
conscious world.

Supply

Mines in 2005 supplied some 49,000 tonnes of uranium oxide concentrate {U,0g) containing 41,600 tU,

about 84% of utilities’ annual requirements. (See also paper World Uranium Mining). The balance is made up
from secondary sources or stockpiled uranium held by utilities, but those stockpiles are now largely depleted.

The perception of imminent scarcity drove the "spot price” for uncontracted sales to over US$ 100 per pound
U30g in 2007 but it has setiled back to $70-80 early in 2008. Most uranium however is supplied under long

term contracts and the prices in new contracts has in the past reflected a premium above the spot market.
Note that at the prices which utilities are likely to be paying for current delivery, only one quarter of the cost of

the fuel loaded into a nuclear reactor is the actual ex-mine (or other) supply. The balance is mostly the cost
of enrichment and fuel fabrication.

Uranium Production Cost Curve: 2007 - 2030
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The above graph, from International Nuclear inc. as of end of 2007, shows a cost curve for world uranium
producers, and suggests that for 40,000 tU/yr production from mines (approximately the present level) and
up to 60,000 tUyr, US$25-28/1b plus profit margin is a plausible price.

Supply from elsewhere

As well as existing and likely new mines, nuclear fuel supply may be from secondary sources including:

recycled uranium and plutonium from spent fuel, as mixed oxide fuel,
re-enriched depleted uranium tails,

ex military weapons-grade uranium,

civil stockpiles,

ex military weapons-grade plutonium.

.o 0o

Major commercial reprocessing plants are operating in France and UK, with capacity of over 4000 tonnes of
spent fuel per year. The product from these re-enters the fuel cycle and is fabricated into fresh mixed oxide
(MOX) fuel elements. About 200 tonnes of MOX is used each year, equivalent to less than 2000 tonnes of
UgOg from mines.

Military uranium for weapons is enriched to much higher levels than that for the civil fuel cycle. Weapons-
grade is about 87% U-235, and this can be diluted about 25:1 with depleted uranium (or 30:1 with enriched
depleted uranium) to reduce it to about 4%, suitable for use in a reactor. From 1999 the dilution of 30 tonnes
such material is displacing about 10,600 tonnes per year of mine production. (see also paper on Military
Warheads as a source of Nuclear Fuel),

As a result of the 1984 "Megatons to Megawatts® agreement between USA and Russia, Russia owns a
considerable amount of natural uranium which corresponds with the diluted high-enriched uranium it has
supplied as described above since January 1997. in 1999 an agreement was signed which restrains this
material from entering the market in the short term. Some other supply from Russian and other CiS
stockpiles is possible in the short term.

The USA and Russia have agreed to dispose of 34 tones each of military plutonium by 2014. Most of itis
fikely to be used as feed for MOX plants, to make about 1500 tonnes of MOX fuel which will progressively be
burned in civil reactors.

The following graph (WNA 2007 World reference scenario) suggests how these various sources of supply
might look in the decades ahead:

hitp://www,world-nuclear.org/info/inf22 htmiMterms=uranium+oroduction+outlook 3/20/2008
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World reference supply & demand
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The following graph gives an historical perspective, showing how early production went first into military
inventories and then, in the early 1980s, into civil stockpiles. it is this early production which is now being
released {o the market.
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Table of the World's Nuctear Power Reactors and Uranium Requirements

Sources:

WNA 2007 Market Report (also earlier reports).
Bertel & Wilrmer 2002, WNA Symposium paper.
JEA 2004 World Energy Outiook.

hitn/fwww world-naclear nro/infn/inf2? htmi%fterme=nraninmanraductinnaontlanic AINNONK
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From: KILLAR, Felix [mailto:fmk@nei.org]

Sent: Wednesday, March 26, 2008 10:51 AM

To: PHELPS, Suzanne; rirwin@ameren.com; jwarner@armeren.com; mibelivillel@aep.com; amdoms@aep.com;
tguo@aep.com; john.hazelbaker@aps.com; jeanne.m.shobert@constellation.com;
philip.a.benavides@constellation.com; kielp@dteenergy.com; hink.barker@dom.com; kenneth.brown@dom.com;
charles.blanton@dom.com; vicki.huli@dom.com; ttbresli@duke-energy.com; dcculp@duke-energy.com;
tcgeer@duke-energy.com; kdchurch@duke-enérgy.com; racosta@epelectric.com; sgross@epelectric.com;
frives@entergy.com; tober@entergy.com; Ismith8@entergy.com; robertc.lee@exeloncorp.com;
james.malone@exeloncorp.com; anthony.wlezien@exeloncorp.com; james.neviing@exeloncorp.com;
haksoo.kim@exeloncorp.com; gastont@firstenergycorp.com; bmathouraveng@firstenergycorp.com;
kakoski@firstenergycorp.com; riborland@firstenergycorp.com; claude_villard@fpl.com; penny_quinn@fpl.com;
mfbaumann@nmcco.com; don.orrock@nmcco.com; phanger@oppd.com; doug.semple@opg.com;
crgl@pge.com; rmrose@pplweb.com; adyszel@pplweb.com; john.siphers@pgnmail.com;
tom.dresser@pgnmail.com; frayne.ronkowski@pseg.com; doug.tisdel@pseg.com; dsummeri@pnm.com;
molson@semprautilities.com; nsmith1@scana.com; owen.thomsen@sce.com; rgcocher@southernco.com;
behunt@southernco.com; dfhoppes@stpegs.com; ajsanislo@tva.gov; takeys@tva.gov; bcoss@txu.com;
jasammi@wcnoc.com; tmcgraw@nukeminc.com; donelsonj@usec.com; Jack Edlow;
fecteamw@westinghouse.com; gary.fox@areva.com; pgoranson@mestenainc.com; jim.graham@converdyn.com;
maria.katsva@uxc.com; kraemja@ffhsj.com; ron.land@areva.com; mmann@urencoinc.com;
cheryl.moss.herman@uxc.com; ruthanne.neely@uxc.com; fletcher.newton@uraniuml.com;
cpugsley@athompsonlaw.com; dsloan@nukeminc.com; steyn@energyresources.com; Clint Williamson (LES);
stucklee@usec.com; sewelip@usec.com; keith@usnrg.com; gene.clark@tradetech.com;

treva, klingbiel@tradetech.com; ajthompson@athompsonlaw.com; jeff.combs@uxc.com; tom.hayslett@uxc.com;
satoh.takashi@tepco.co.jp; hayashi@denjiren.com; audrey@taucherintl.com; eric@rockettscienceinc.com;
steve_collings@cameco.com; john.o'neili@pilisburylaw.com; ao'gorman@anglogoldashanti.com;
charles.scorer@nufcor.com; jfaul@nukeminc.com; deollier@nacintl.com; jglasgow@morganiewis.com;
gordon.epstein@mitsubishicorp.com; naoki.sugimoto@mitsubishicorp.com; jri@longenecker-associates.com;
witzconslt@aol.com; don.taylor@honeywell.com; dschramm@gnss-swu.com; tony.schillmoller@gnf.com;
rob.wallace@ge.com; kraemja@ffhsi.com; aida@energyusainc.com; john_britt@cameco.com;
scott_melbye@cameco.com; george_assie@cameco.com; ogurbuz@bechtel.com; francis. grandchamp@bkw~
fmb.ch; michael.mcmurphy@areva.com; loren.maas@areva.com; joe.zwetloltz@areva.com;
dana.brown@areva.com; jack@advocacy.com; energyfuels@aol.com; pm@energymetalscorp.com;
tparker@hpur.com; wmmi@aol.com; byron_little@cameco.com; PHELPS, Suzanne; vannamenr@usec.com;
michael.lepre@pilisburylaw.com; jcorneli@nukeminc.com; schwartz@energyresources.com;
rhochstein@intluranium.com; clark.beyer@riotinto.com; chris.frankland@riotinto.com;
dustin.garrow@paladinresources.com.au; ruppresd@westinghouse.com; dianeharmon@msn.com;
gbyersil@comcast.net; jonathan.hinze@uxc.com; sheila.harvey@pilisburylaw.com; Ross, James2 (GE Infra,
Energy)

Subject: High Assay Depleted Tails

if high assay depleted tails material was made available would your company bid on it? Yes ar No

Please respond by 4:00 pm today

3/30/2008
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Page 2 of 2

This electronic message transmission contains information from the Nuclear Energy Institute, Inc. The
information is intended solely for the use of the addressee and its use by any other person is not
authorized. If you are not the intended recipient, you have received this communication in error, and any
review, use, disclosure, copying or distribution of the contents of this communication is strictly
prohibited. If you have received this electronic transmission in error, please notify the sender
immediately by telephone or by electronic mail and permanently delete the original message. IRS
Circular 230 disclosure: To ensure compliance with requirements imposed by the IRS and other taxing
authorities, we inform you that any tax advice contained in this communication (including any
attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding
penalties that may be imposed on any taxpayer or (ii) promoting, marketing or recommending to another
party any transaction or matter addressed herein.

DISCLAIMER:

This email transmission is confidential Louisiana Energy Services, L.P and intended solely for the
person or organization to which it is addressed. If you are not the intended recipient, you must not copy,
distribute or disseminate the information or take any action in reliance of it. Any views expressed in this
message are those of the individual sender, except where the sender specifically states them to be the
views of any organization or employer. If you have received this message in error, do not open any
attachment but please notify the sender (above) and delete this message from your system. Please rely
on your own virus check, as no responsibility is taken by the sender for any damage arising out of any
bug or virus.

3/30/2008
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————— Original Message ---—--

From: KILLAR, Felix <fmk@nei.org>

To: PHELPS, Suzanne <srp@nei.org>; rirwinBameren.com <rirwin@ameren.com>;
jwarner@ameren.com <jwarner@ameren.com>; mlbellvillel@aep.com
<mlbellvillel@aep.com>; amdoms@aep.com <amdoms@aep.com>; tgucCaep.com
<tguo@aep.com>; john.hazelbaker@aps.com <john.hazelbaker@aps.com>;
jeanne.m.shobert@constellation.com <jeanne.m.shobert@constellation.com>;
philip.a.benavides@constellation.com <philip.a.benavides@constellation.com>;
kielp@dteenergy.conm <kielp@dteenergy.com>; hink.barker@dom.com
<hink.barker@dom.com>; kenneth.brown@dom.com <kenneth.brown@dom.com>;
charles.blanton@dom.com <charles.blanton@dom.com>; vicki.hull@dom.com
<vicki.hull@dom.com>; ttbresli@duke-energy.com <ttbresli@duke-energy.com>;
dcculp@duke-energy.com <dcculp@duke-energy.com>; togeer@duke-energy.com
<tegeer@duke-energy.com>; kdchurch@duke-energy.com <kdchurch@duke-~
energy.com>; racosta@epelectric.com <racostaBepelectric.com>;
sgross@epelectric.com <sgross@epelectric.com>; friveslentergy.com
<frives@entergy.com>; tober@entergy.com <toberfentergy.com>;
lsmith8@entergy.com <lsmith8Rentergy.com>; robertc.leelexeloncorp.com
<robertc.leelexeloncorp.com>; james.malone@exeloncorp.com
<james.malone@exeloncorp.com>; anthony.wlezien@exeloncorp.com
<anthony.wlezien@exeloncorp.com>; james.nevling@exeloncorp.com
<james.nevling@exeloncorp.com>; haksoo.kim@exeloncorp.com
<haksoo.kim@exeloncorp.com>; gastont@firstenergycorp.com
<gastont@firstenergycorp.com>; bmathouravong@firstenergycorp.com
<bmathouravong@firstenergycorp.com>; kakoski@firstenergycorp.com
<kakoski@firstenergycorp.com>; rjborland@firstenergycorp.com
<riborland@firstenergycorp.com>; claude_villard@fpl.com
<claude_villard@fpl.com>; penny_quinn@fpl.com <penny_quinn@fpl.com>;
mfbaumann@nmcco . cor <mfbaumann@nmceco.conm>; don.orrock@nmcco.com
<don.orrock@nmecco. com>; phanger@oppd.com <phanger@oppd.com>;

doug . semple@opy.com <doug. semplelopg.com>; crgllpge.com <crglépge.com>;
rmrosefpplweb. com <rmrose@pplweb.com>; adyszel@pplweb.com
<adyszel@pplweb.com>; john.siphers@pgnmail.com <john.siphers@pgnmail.com>;
tom.dresser@pgnmail.com <tom.dresser@pgnmail.com>; frayne.ronkowskilpseg.com
<frayne.ronkowski@pseg.com>; douy.tisdel@pseg.com <doug.tisdel@pseg.com>;
dsummerl@pnm.com <dsummerl@pnm.com>; molson@semprautilities.com
<molson@semprautilities.com>; nsmithl@scana.com <nsmithl@scana.com>;

owen. thomsen@sce.com <owen.thomsen@sce.com>; rgcocher@southernco.com
<rgecocher@southernco.com>; behunt@southernco.com <behunt@scuthernco.com>;
dfhoppes@stpegs.com <dfhoppes@stpegs.com>; ajsanislotva.gov
<ajsanislo@tva.gov>; takeys@tva.gov <takeys@tva.gov>; bcoss@txu.com R
<bcoss@txu.com>; jasammi@wcnoc.com <jasammi@wenoc.com>; tmegraw@nukeminc.com
<tmegraw@nukeminc. com>; donelsonj@usec.com <donelsonj@usec.com>; Jack Edlow
<jedlow@edlow.com>; fecteamw@westinghouse.com <fecteamw@westinghouse.com>;
gary.fox@areva.com <gary.fox@areva.com>; pgoranson@mestenainc.com
<pgoranson@mestenainc.com>; jim.graham@converdyn.com
<jim.graham@converdyn.com>; maria.katsva@uxc.com <maria.katsvauxc.com>;
kraemja@ffthsj.com <kraemja@ffhsj.com>; ron.landfareva.com
<ron.land@areva.com>; mmann@urencoinc.comn <mmann@urencoinc.com>;

cheryl .moss. herman@uxc.com <cheryl.moss.herman@uxc. coms;
ruthanne.neely@uxc.com <ruthanne.neely@uxc.com>;
fletcher.newton@uraniuml.com <fletcher.newton@uraniuml.com>;
cpugsley@athompsonlaw.com <cpugsley@athompsonlaw.com>; dsloan@nukeminc.conm
<dsloan@nukeninc.com>; steyn@energyresources.com
<steyn@energyresources.com>; Clint Williamson (LES); stucklee@usec.com
<stucklee@usec.com>; sewellplusec.com <sewellp@usec.com>; keithBusnrg.com
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<keith@usnrg.com>; gene.clark@tradetech.com <gene.clark@tradetech.com>;
treva.klingbiel@tradetech.com <treva.klingbiel@tradetech.com>;
ajthompson@athompsonlaw.com <ajthompson@athompsonlaw.coms>;
jeff.combs@uxc.com <jeff.combs@uxc.com>; tom.hayslett@uxc.com
<tom.hayslett@uxc.com>; satoh.takashi@tepco.co.jp
<satoh.takashi@tepco.co.jp>; hayashi@deniiren.com <hayashi@denjiren.com>;
audrey@taucherintl.com <audrey@taucherintl.com>; eric@rockettscienceinc.com
<eric@rockettscienceinc.com>; steve_collings@cameco.com
<gteve_collings@cameco.com>; john.o'neill@pillsburylaw.com
<john.o'neill@épillsburylaw.com>; ao'gorman@anglogoldashanti.com
<ao'gorman@anglogoldashanti.com>; charles.scorer@nufcoxr.com
<charles.scorer@nufcor.com>; jfaul@nukeminc.com <jfaul@nukeminc.com>;
dcollier@nacintl.com <dcollier@nacintl.com>; jglasgow@morganlewis.com
<jglasgow@morganlewis.com>; gordon.epstein@mitsubishicorp.com
<gordon.epstein@mitsubishicorp. com>; naoki.sugimoto@mitsubishicorp.com
<naoki.sugimoto@mitsubishicorp.com>; jrl@longenecker-associates.com
<jrl@longenecker-associates.com>; witzconslt@aol.com <witzcongltlaol.com>;
don.taylor@honeywell.com <don.taylor@honeywell.com>; dschramm@gnss-swu.com
<dschramm@gnss-swu.con>; tony.schillmoller@gnf.com
<tony.schillmoller@gnf.com>; rob.wallace@ge.com <rob.wallace@ge.com>;
kraemja@ffhsj.com <kraemja@ffhsj.com>; aidalenergyusainc.com
<aida@energyusainc.com>; john_britt@cameco.com <john_britt@cameco.com>;
scott_melbye@cameco.com <scott_melbye@cameco.com>; george_assie@cameco.com
<george _assie@cameco.com>; ogurbuz@bechtel.com <ogurbuzébechtel.com>;
francis.grandchamp@bkw-fmb.ch <francis.grandchamp@bkw-~fmb.ch>;

michael .mcmurphy@areva.com <michael .mcmurphy@areva.com>;
loren.maas@areva.com <loren.maas@areva.com>; joe.zwetloltz@areva.com
<joe.zwetloltz@areva.com>; dana.brown@areva.com <dana.brown@areva.com>;
jack@advocacy.com <jack@advocacy.com>; energyfuelslaol.com
<energyfuels@aol.com>; pm@energymetalscorp.com <pm@energymetalscorp.com>;
tparker@hpur.com <tparker@hpur.com>; wmmi@aol.com <wmmifaol.com>;
byron_little@cameco.com <byron_little@cameco.com>; PHELPS, Suzanne
<srp@nei.oryg>; vannamenr@usec.com <vannamenr@usec.com>; B
michael.lepre@pillsburylaw.com <michael.lepre@pillsburylaw.com>;
jcornell@nukemince. com <jcornell@nukeminc.com>; schwartz@energyresources.com
<gschwartz@energyresources.com>; rhochstein@intluranium.com
<rhochstein@intluranium.com>; clark.beyer@riotinto.com
<clark.bever@riotinto.com>; chris.frankland@riotinto.com

<chrisg. frankland@riotinto.com>; dustin.garrow@paladinresources.com.au
<dustin.garrow@paladinresources.com.au>; ruppresdewestinghouse,com
‘<ruppresd@westinghouse.com>; dianeharmon@msn.com <dianeharmon@msn.coms>;
gbyersll@comcast.net <gbyersil@comcast.net>; jonathan.hinze@uxc.com
<jonathan.hinze@uxc.com>; sheila.harvey@pillsburylaw.com
<sheila.harvey@pillsburylaw.com>; Ross, James2 (GE Infra, Energy)
<james2.ross@ge.com>

Sent: Wed Mar 26 14:09:53 2008

Subject: Summary of Responses recieved on High-tail Assay

Thank you for the quick turn around.

Summary of Sdrvey Responses
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If high assay depleted tails material was made available would your company
bid on it? Yes or No

Utilities Non~utilities
Total Responses 12 9
Yes 4 3
Maybe 2 1
Ne 6 5

This electronic message transmigsion contains information from the Nuclear
Energy Institute, Inc. The information is intended solely for the use of the
addressee and its use by any other person is not authorized. If you are not
the intended recipient, you have received this communication in error, and
any review, use, disclosure, copying or distribution of the contents of this
communication is strictly prohibited. If you have received this electronic
transmission in error, please notify the sender immediately by telephone or
by electronic mail and permanently delete the original message. IRS Circular
230 disclosure: To ensure compliance with requirements imposed by the IRS
and other taxing authorities, we inform you that any tax advice contained in
this communication (including any attachments) is not intended or written to
be used, and cannot be used, for the purpose of (i) avoiding penalties that
may be imposed on any taxpayer or (ii) promoting, marketing or recommending
to another party any transaction or matter addressed herein.



290

A
£ GAO

Accountability « Integrity ~ Aeliabllity

United States Government Accountability Office
Washington, DC 20548

B-309834
December 10, 2007

The Honorable David R. Hill
General Counsel

Dep. nt of Bnergy
Dear Mr. %{ H

At the request of the Senate Energy and Natural Resources Comimittee, the
House Energy and Commerce Committee, and that committee's Subcommittee
on Oversight and Investigations, GAO is currently reviewing factual, legal, and
policy issues related to the Department of Energy’s management alternatives
for its inventory of excess depleted uranium hexafluoride tails-—so-called
“DUF6.” As you know, DUFS has historically been regarded as a liability.
Consequently, we understand DOE has planned to convert the tails to a more
stable form suitable for long-term storage, in preparation for future beneficial
reuse or permanent disposal. However, recent increases in the price of natural
uranium may have enhanced the economic feasibility of two management
alternatives: (1) sale or other disposition of a portion of the tails “as is,” in their
current depleted form; or (2) sale or other disposition of a portion of the tails
after they have been re-enriched to an assay equivalent to that of natural or
low-enriched uranium. The purpose of this letter is to obtain DOE’s views of its
legal authority to implement these alternatives,

As discussed at a November 8, 2007 meeting with a number of DOE attorneys,
possible authority for the Department to carry out these alternatives might
derive from Section 3112 of the USEC Privatization Act, Section 314 of the 2006
Energy and Water Development Appropriations Act, and/or various provisions
of the Atomic Energy Act. We would appreciate responses to the following
questions (draft provided to DOE on October 31) regarding the Department’s
position on its authority for DUF6 activities under these or other laws. For
each question, please identify and provide copies of any agency orders,
guidelines, memoranda, correspondence, contracts, agreements, or other
documents pertaining to the Department’s response.

Applicability of USEC Privatization Act

1. A May 10, 2005 Action Memorandum for the DOE Deputy Secretary from the
Administrator and Chief Executive Officer of the Bonneville Power
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Administration and the DOE Principal Deputy Assistant Secretary for
Environmental Management, regarding the Uranium Tails Pilot Project
involving BPA, DOE’s Office of Environmental Management, and Energy
Northwest, states at page 2 that § 3112 of the USEC Privatization Act, 42 U.S.C.
§ 2297h-10, “does not apply to the transfers of . . . depleted uranium (tails).” A
copy of this May 10, 2005 Memorandum (“BPA Action Memorandum”) is
enclosed, together with other contemporaneous DOE correspondence provided
for context.

Please explain the basis of DOE’s conclusion that § 3112 does not apply to
transfers of depleted uranium. Does this represent DOE’s current position?
Would DOE’s position change if the tails were re-enriched to natural or low-
enriched levels? In determining whether transfers of depleted uranium are
subject to § 3112, what, if any, significance should be attached to the fact that
§ 3113(a) contemplates depleted uranium sometimes constituting a waste and
sometimes not constituting a waste?

2. Assuming that the phrase “any uranium” in § 3112(a) includes re-enriched
DUF6, does DOE believe such materials are included in the DOE “stockpile”
referenced in §§ 3112(c) and 3112{(d)? If so, is there any reason why DOE
transfers of re-enriched DUF6 to USEC or others could not meet the conditions
of either §§ 3112(c) or 3112(d)?

Applicability of Section 314 of the 2006 Energy and Water Development
Appropriations Act

3. At our November 8, 2007 meeting, DOE stated that Section 314 of the 2006
Energy and Water Development Appropriations Act is not permanent
legislation and remains in force only because of the effect of Continuing
Resolutions. Please confirm that this is DOE's position and briefly explain the
basis for this position (e.g., lack of so-called “words of futurity™).

4. Aslong as Section 314 remains in force, does DOE believe this provision—
which authorizes DOE to “barter, transfer or sell uranium . . . and to use any
proceeds, without fiscal year limitation, to remediate uranium inventories” held
by DOE—authorizes the Department to sell DUF6 and use the sale proceeds for
re-enrichment, interpreting “remediation” as including re-enrichment?

Applicability of the Atomic Energy Act
AFA legal classification of DUF6

5. Section 11 of the Atomic Energy Act (“AEA™), 42 U.S.C. § 2014, classifies
nuclear material in several ways, including as “source material” and “special
nuclear material.” How does DOE classify depleted DUF6 and re-enriched
DUF6 under the AEA? Does the legal classification of re-enriched DUF6
depend on the ultimate assay of the tails?

Page 2 B-309834
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AFA authority lo transfer or dispose of DUF6 “as is”

6. The May 10, 2005 BPA Action Memorandum noted above states at page 2
that § 161m of the Atomic Energy Act, 42 U.S.C. § 2201(m), authorized DOE to
transfer its depleted DUF6 to Energy Northwest as is, without enrichment.
Please explain the basis of this conclusion. Does this represent DOE’s current
position?

7. Does DOE believe that AEA § 63, 42 U.S.C. § 2093, authorizes transfer of its
depleted DUF6? What is the interplay, if any, between AEA §§ 63 and 161m?
(Section 63 authorizes DOE to “distribute source material within the United
States to qualified applicants,” while § 161m authorizes DOE to “sell, lease, or
otherwise make available . . . source or byproduct material.”™)

8. Does DOE believe that AEA § 161§, 42 U.S.C. § 2201(j), regarding the
disposition of surplus radioactive materials, provides authority for DOE to
transfer depleted DUF6 as is?

9. In DOE's view, what provision of law authorizes it to convert its DUFS tails
to U308 and fo provide for their sale or disposal? Please explain.

AEA authority to re-enrich and transfer DUF6

10. Does DOE believe that AEA §§ 41, 161y, or any other AEA provision
authorizes re-enrichment of DUFG at the Paducah Gaseous Diffusion Plant? At
any other enrichment facility that may come online in the future?

11. Does DOE believe AEA § 53 authorizes sale or transfer of its DUF6
re-enriched to natural or low-enriched levels? Please explain.

Additional Questions

12, Are there any other legal authorities DOE believes authorize it to sell,
transfer, or otherwise dispose of its depleted DUF6 as is, or to re-enrich the
DUF6 and sell or otherwise dispose of the resulting product?

13. Asdiscussed at our November 8 meeting, an official at the Portsmouth and
Paducah Project Office has asserted that 41 C.F.R. § 102-38.295, implementing
the Federal Property and Administrative Services Act, authorizes DOE to retain
proceeds from the sale of DUF6. Does DOE agree? Please explain.

14. Does DOE have any legal or other duty to ensure the continued existence
of a domestic uranium enrichment capacity? For example, does DOE believe
such a duty is created by USEC Privatization Act § 3112(d), which requires
DOE, before it sells or transfers natural or low-enriched uranium from its
stockpile, to consider the impact of these transactions on the domestic uranium
mining, conversion, and enrichment industries?

Page 3 B-309834
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Please provide DOE's responses to these questions no later than December 31,
2007, so that we may provide a timely response to the Congress. If you have
any questions, please contact Assistant General Counsel Karen Keegan at (202)
512-8240.

erely,

Managing Associate General Counsel

Enclosure

ce: Mary Egger, DOE/GC
Mary Neumayr, DOE/GC
Susan Beard, DOE/GC
Anita Capoferri, DOE/GC
Will Grant, DOE/GC
Marvin Shaw, DOE/GC

Page 4 B-309834



294

Department of Energy

Bonneville Power Adrninistration
Mail Drop 1399
P.O. Box 988
Richiand, Washington 99352-0968

POWER BUSINESS LINE

May 26, 2005
Tn reply refer to: PGC/Richland

Letter of Agreement No. 05GS-75180

Mr. William Murphie, Manager
United States Department of Energy
Portsmouth/Paducah Project Office
1017 Majestic Drive, Suite 200
Lexington, KY 40513

Dear Mr. Murphie:

Bonneville Power Administration (BPA), an agency of the U.S. Department of Energy (DOE), in
coordination with Energy Northwest (EN), a joint operating agency organized under Washington
State law, and the Environmental Management Office (EM) of DOE have agreed to implement a
PILOT project to determine the usability of a portion of DOE’s depleted uraninm hexaffuoride
(DUF,) inventory. The DUF,, as identified below, may contain enough uranium (U235) for
practical use in a nuclear power production reactor, after enrichment.

1f successful, this interdepartmental PILOT project will result in the avoidance by EM of as
much as approximately $40 million in disposal costs and save a projected $50 million in future
nuglear fuel costs for EN’s Columbia Generating Station, the generating project capacity of
which BPA has heretofore acquired. In order to implement this PILOT project, EN, in
coordination with BPA, will assume responsibility for funding the PILOT project (enrichment
and vranivm fees), estimated to cost approximately $88 million.

To commence the PILOT project work, and as consistent with interdepartmental property
transfers, BPA requests delivery of DUF; from EM to BPA on the following basis:

13 DUF; cylinders from two DOE Lots will be delivered by EM on behalf of BPA to U.S.
Uranium Enrichment Corporation (USEC) for the account of EN on a schedule mutually agreed
upon by EM, EN, and USEC.

2. Lot 1 is defined as 165 Type 48G DUF, cylinders with a minimum assay between 0.400
10 0.4399 wt% U™ and containing approximately 1,405,620 KgU as DUF; located in Paducah,
Kentucky.

3,235 Lot2 ig d.cﬁned as 507 Type 48G DUF cylinders with a minimum assay of 0.440 wit%
1 and conaining approximately 4,314,400 KgU as DUF, located in Paducah, Kentucky.
A ; A
Sunets [nde fuske T

A . s e i R
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4. Delivery of DUF¢ by EM on behalf of BPA will be to USEC's Paducah, Kencky,
Enrichment Plant (the “delivery point™). Upon delivery, title to, risk of loss and responsibility
for the DUFg and the cylinders passes to EN.

5. EM will use good faith efforts to exchange any DUF; cylinders that are transferred to
delivery point but not accepted for processing by USEC at the Paducah plant (“rejected
cylinders™) with a cylinder of equivalent assay. The rejected cylinder shall be returned 10 EM,
and EM shall make all necessary arrangements to remove all rejected cylinders at EN’s expense
pursuznt to paragraph § below. Title to, risk of loss, and responsibility for any cylinders so
rejected will transfer back to EM upon EM’s acceptance of the unprocessed cylinders from
USEC.

6. Either BPA or EM, in its sole discretion, may terminate transfers of cylinders to the
delivery point under this Agreement at any time. Such termination shall be in theform of written
notice, shall state the nature and extent of termination, and shall be effective upon receipt unless'
a later date is specified. As promptly as practicable after such notice, EM shall undertake to
accept from USEC any unprocessed cylinders affected by the termination notice from the
delivery point. Custodial and administrative responsibility and title for any cylinders delivered
and returned under'this item 6 will transfer back to EM upon EM’s acceptance of the
unprocessed cylinders from USEC.

7. EM shall be reimbursed its cost of wransferring each cylinder to the delivery point
hereunder, at $2,200.00 (Two Thousand Two Hundred Dollars) per cylinder. Such paymenis
shall be made to EM, or its designated agent, within thitty days of the date of inveicing. For
each cylinder successfully processed under this PILOT project as provided herein, EM shall be
paid a fixed fee of $10,450.00 (Ten Thousand Four Hundred and Fifty Dollars) per cylinder,
Unless otherwise agreed to by the parties, such fixed fee shall be made to EM, or its designated
agent, in cash, or in-kind w the exient permirted by law, as designated in writing by EM, within
thirty days of the conclusion (whether by completion or termination) of the PILOT project. BPA
is responsible for all payments to EM as it is for al} cost items approved in EN’s budget for the
Columbia Generating Station, under BPA Contract No. 14-03-19121 (10-05-70), the “Project
Agreement” for Columbia Generating Station. BPA anticipates that all payments, for which
BPA bears ultimate financial respousibility, will be made by EN as its designate; such payments
being made by EN through cither short term lines of credit and/or municipal bonds that EN is
authorized to issue.

8. For each cylinder that is returned to EM under item 5 or item 6, EM shall be paid
$2.200.00 (Two Thousand Two Hundred Dollars) per cylinder, which shall be considered EM’s
full, complete, and total compensation per cylinder for cost incurred in connection with any and
all such cyfinders so returned. Payment of such transfer charge will be made to EM, or its
designated agent within thirty days of the date of inveicing. Amounts not timely paid shall
accnee interest pursuant to the terms provided in FAR 32.614-1,
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]

9. BPA and EM intend to pursue the reuse of additional uranium inventories at the
conchusion of the PILOT project on a schedule and terms to be mutually agreed upon. BPA has
a significant financial stake in the PILOT project and if such project successfully meets the
expectations of both parties, EM agrees to work with BPA to make additional quantities of DUFg
available for reuse. BPA further agrees to make a pood faith effort 1o assist EM in the
reutilization of other surplus uranium.

10.  EM MAKES NO WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY
WARRANTY(A) OF MERCHANTABILITY; (B) OF FITNESS FOR A PARTICULAR
PURPOSE; OR (C) THAT CYLINDERS OR MATERIAL DELIVERED BY IT WILL
NOT RESULT IN INJURY OR DAMAGE WHEN USED FOR ANY PARTICULAR
PURPOSES.

Please indicate your ccncurrence with this Agreement by executing one of the two included
"duplicate ongmals of this Ag:eemmt and returning one to me. The other duplicate original is of -
course for your files.

Sincerely,

(e Ca" QQP’(’““ 3

Andrew I. Rapacz, Manager
Contract Generating Resources
Bonneville Power Administration

ACCEPTED
By A

Manager, Portsmouth & Paducah Sites

Narpe WILLIAM B MORPNIE
(PriniType]

Date 3.4 MAY 25

oo

Mr. Scott W. Oxentord — Energy Northwest, PEO4
Mr. Dale K. Atkinson - Energy Northwest, PEO8
Ms. Pamela R. Bradiey ~ Energy Northwest, PE0S
Mr. Eric K. Rockett - Energy Northwest, PE26
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anggvgg Department of Energy

MAY 5 % o Bonneville Power Administration
g T 2005 Mail Drop 1398
P.0. Box 968

Richland, Washington 99352-0968

POWER BUSINESS LINE

May 26, 2003
In reply refer to: PGC/Richland

Mr. W. 8. Oxenford, Vice-President
Technical Services . .

Energy Northwest M/D PE04

P.O.Box 968 L

Richland, WA $9352-0968

Dear Mr. Oxenford:

As part of the Uranium Tailings Pilot Project, the US Department of Energy (DOE) and Energy
Northwest (EN) have executed an agreement, Bonneville Power Administration (“BPA™)
Contract No. 05PB-11620 (Transfer Agreement), covering the delivery of cylinders containing
depleted uranium hexafluoride (DUF¢) to the U.S. Barichment Corporation (USEC) and the
transfer of title to that eylinder to EN. .

In order to document the treatment of specific cylinders, a Cylinder Transfer Acknowledgement
(CTA) letter (enclosed), indicating acknowledgement of and acceptance by EN of specific
cylinders, will be completed and executed by EN each time cylinders of DUFs, supplied under
the Letter of Agreement Number 05GS-75180 (LOA,) are accepted or rejected for processing by
USEC under Contract No. 318588, and each time title to cylinders accepted by USEC wansfers
to EN.

Currently, the deliveries and accepiance of such cylinders are anticipated to occur approximately
every 30 days. It is agreed, however, that regardless of whether such deliveries oceur at less
frequent or more frequent intervals, the CTA documenting the acknowledgment and acceptance
of cylinders will be completed with all indicated information, including: (1) the numbers of any
cylinders “rejected™ for processing by USEC under Paragraphs 2 and 3 of the CTA; (2) the
numbers of such cylinders “accepted” for processing by USEC under Paragraph 4 of the CTA;
and (3) the numbers of such cylinders for which title has transferred.

As you are aware, the purpose of this CTA is to document the transfer of title and financial
responsibility for such cylinders accepted or rejected by USEC, and the fact that DOE has no
further financial, administrative, custodial, or legal obligations of any type with regard to the
cylinders. This CTA contains an explicit provision to confirm our agreement that EN waives any
claim against DOE and agrees to hold DOE harmless from, and indernnify DOE against, any
third party claim (including claims from USEC) relating to any cylinder, and the material therein,
that has been delivered to USEC pursuant to the Transfer Agreement. This indemmnification,
however, is not intended to nor shall it be construed to waive or otherwise affect: (1) the fees to
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EM as are provided for in the Transfer Agrecment, or (2) BPA’s obligations to Energy
Northwest contained in the WNP-2 (now called Columbia Generating Station) Project
Agreement No. 14-03-19121 (10-05-70).

In a related matter, we are also asking for confirmation, by your signature below, that EN has
included sufficient provisions in its Contract (No. 318588) with USEC to assure that DOE will
not incur any costs in connection with that Contract or any related activities, except to the extent
that the costs to EN may be reflected in its billing arrangements with BPA.

1t is further agreed that one executed original copy of the enclosed “CTA” shall be completed in
its entirety and copies routed to each of the addressees indicated below by first class miail'within
five business days of the USEC “acceptance” or “rejection” of cylinders for processingand the
“transfer of title” previously described above. e

Any addressee may change addresses or individuals specified below by providing written notice
of such change to Energy Northwest, as well as the other addressees indicated below.

Please indicate your concurrence with the terms of this letier and the requirements of the CTA by
signing the four originals of this letter and returning a copy to Mr. Murphie, Mr. McRae, and me.
The fourth copy is for your records.

Sincerely,

OL»-@QM‘?‘ %’ @"“‘Wb

Andrew . Rapacz, Manager
Contract Generating Resources

rd

CONBAT CE
W. 8. Oxefiford - Vice President
Technical Services

Enclosure
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cc: w/Enclosure

Mr. Willlam Murphie, Manager
Portsmouth Paducab Projects
Upited States Department of Energy
Portsmouth/Paducah Project Office
1017 Majestic Drive, Suite 200
Lexington, KY 40513

Mr. James Bennett McRae, Asst General Counsel
for Civilian Nuclear Programs

‘GC-52/Forrestal Building

U.S. Department of Energy

1000 Independence Ave., S.W.

Washington, DC 20585
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Eoclosare

(ENERGY NORTHWEST LETTERHEAD)

Date

Mr. William Murphie, Manager
Portsmouth Paducah Projects
United States Department of Energy
Portsmouth/Paducah Project Office
10717 Majestic Drive, Suite 200
Lexington, KY 40513

Mr. Andrew 1. Rapacz, Manager
Contract Generating Resources
Bormneviile Power Administration
P O Box 968 - MD-1399 .
Richland, WA 99352-0968

Dear Messis. Murphie and Rapacz:

L Consistent with the Agreement between the U.S. Enrichment Corporation

{USEC}) and Energy Northwest {(EN) USEC Contract No. EC-SC01-05UE03003 (also designated
as Energy Northwest Contract No. 318588), (Agreement) USEC has previousty received the
records covering the cylinders recently delivered to USEC on or about _ , pursuant
to Section 4.1 of the Agreement. As you will recall, the purpose of such records was 1o assist
USEC in its preliminary determination of whether those cylinders were suitable for feeding into
the Paducah Gaseous Diffusion Plant (PDGP). These records included, at minimum: (i) a list of
the cylinders, identified by cylinder mumber, that EN proposes to deliver pursuant to Section 4.1
of the Agreement; (i) a cylinder history card for each such cylinder, if available; and (i)
authorization for USEC fo have access to the Nuclear Material Control and Accountability
records of such cylinders.

2. Pursuant to Section 4.2 of the Agreement, USEC has (or has rot) rejected cylinders based
“on its determination that the records of such cylinder(s) indicate that such cylinders may not be
suitable for feeding at the PGDP. Such cylinders so refected are as follows: (List of Clinders
Numbers)

3. Pursuant to Section 4.2 of the Agreement, USEC has (or has not) rejected cylinders based
upos its determination that such cylinder(s): do not meet ANSI Specification N14.1 “Packaging
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with UFg; and/ or otherwise are not suitable for feeding. Such cylinders so rejected are as
Jollows: (List of Cylinders Numbers)

4. Consistent with Paragraph 5 of the May ____, 2005, Agreement between the Department
of Energy (DOE) and EN, BPA Contract No. 05PB-11620 (Transfer Agreement), the foregoing
enumerated “rejected cylinders™ are now being returned to the Environmental Management
Office of DOE (EM)}, who shall make all necessary amangements to remove the rejected
cylinders at EN’s cost as specified in Paragraph 5 below.

3. As provided for in the Transfer Agreement, EM {or its designated agent) shall be
reimbursed by EN at the rate of $2,200.00 (Two Thousand Two Hundred Dollars) per cylinder,
following transportation from USEC back to EM, and within 30 days of invoicing to EN for:such
cylinders so transported. This reimbursement is in addition to the reimbursement to EM by EN
at the rate of $2,200.00 (Two Thousatid Two Hundred Dollars) per cylinder for delivering the
cylinder to USEC. ) sl SR

6. Pursuant to the Transfer Agreement, title to such eylinders as have now been transported
to USEC, and which have not been rejected pursuant to Paragraph 2 or Paragraph 3 above, have
been transferred to EN from DOE. The numbers of those cylinders arc as follows:

7. BN waives any claim against DOE and agrees to hold DOE harmless from, and
indemnify DOE against, any third party claim (including claims from USEC) relating to any
cylinder, and the material therein, that has been delivered to USEC purspant to the Transfer
Agreement. This indemmnification, however, is not intended to nor shall it be construed 1o waive
ar otherwise affect BPA’s obligations to EN contained in the WNP-2 (now called Columbia
Generating Station) Project Agreement No. 14-03-19121 (10-05-70).

Lisa Ferek
Group Lead — Fuel and Cycle Management, Fuel Design
Energy Northwest

€

James Bennett McRac

Asst. General Counsel for Civilian Nuclear Programs
GC-52/Forrestal Building

U.S. Department of Energy

1000 Independence Ave., SW.

Washington, DC 20585
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Depariment of Energy

i nigtration
neville Power AGMInS
s Mall Drop 1388

. Box 868
R ing 9352-0968

Richland, Washinglen * POWER BUSINESS LINE

May 26, 2005
1n reply refor 101 PGC/Richiand
5pB-11620
Contract No. 05PB-11
TRANSFER AGREEMENT

Mz, W. Scoft Oxenford, Vice-President
Technical Services M/D PEM
Energy Northwest :

P O.Box 968 - -
Richland, WA 99352-0968

Dear Mr. Oxenford:

ware. the Bormeville Power Administration (BPA), an agency of the U.S.
gi;ai:maiz: &agéc?gy (DOE), in coordination with the Egvimmgcntal ivganagemcn(t) gﬁ'&ce (?M)
of DOE, have agreed to implement a Uranium Tailings Pﬂot. Project or UTPET (PIL { project),
with Energy Northwest (EN) a joint operating agency orga:{med under W@hmgﬁon .St.ate law, to
determine the usability of a portion of DOE’s depleted uranium hexafluoride (DUFg) inventory
for potential use as nuclear fue] in EN's Columbia Generating Station, a nuckfar pmvzcz%r5
production reactor. The DUFs, as identified below, may contain enough uranium (U™") for

practical use as nuclear fuel, after ensichment.

If successful, this PILOT project will result in the avoidance by EM of as much as approximately
$40 million in disposal costs and save as much as a projecied $50 million in future nuclear fuel
costs for EN’s Columbia Generating Station, the generating project capacity of which BPA has
heretofore acquired. To commence the PILOT project, two agreements are being executed
contemporaneously with this Tailings Pilot Project Transfer Agreement (Transfer Agreement).
Those separate agreements are: (1) BPA Letter of Agreement No. 05GS-75180 (between EM and
BPA); and (2) Energy Northwest Contract No. 318588 (between EN and the U.S. Enrichment
Corporation [USEC]).

This Transfer Agreement serves to confirm the terms under which title to the cylinders
containing DUF¢ shall be transferred to EN, and moreover to explicitly provide that EN

waiyes any claim against DOE and agrees to hold DOE harmless from, and indemnify DOE
against, any third party claim (including claims from USEC) relating to any cylinder, and the
mateﬁai therein, that has been delivered to USEC pursuant to the Transfer Agreement. This,
indemnification, however, is not intended to nor shafl it be consirued to waive or otherwise affecs
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BPA’s obligations 10 EN contained in the WNP-2 (now called Columbia Generating Station)
Project Agreement No. 14-03-19121 (10-05-70).

DOE and EN, thercfore agree as follows:

1. DUFg eylinders from two DOE Lots will be delivered by EM on behalf of BPA to U S.
Uranium Enrichment Corporation (USEC) for the account of EN, on a schedule mu‘maliy agreed
upon by EM, EN, and USEC;

2. Lot 1 is defined as 165 Type 48G DUF¢ cylinders with a minimum assay between 0.400
10 0.4399 wt% U’ and containing approximately 1,405,620 KgU as DbFs 1ocatcd in Paducah,
Kentueky;

3. - Lot 2 is defined as 507 Type 48G DUFq cylinders with a minimum assay of 0:440 wit%
U?* and containing approximately 4,314,400 KgU as DUF, Jocated in Paducah, Kentucky;

4. Delivery of DUF6 by EM on behalf of BPA will be to USEC's Paducah, Kentucky,
Enrichrent Plant (the delivery point). Upon delivery, title to, risk of loss and rcSponsxblhty for
the DUF ¢ and the cylinders passes to EN.

5. Any DUF; cylinders that are transferred to the delivery point but not accepted for
processing by USEC at the Paducah plant (rejected cylinders) shall be exchanged with a cylinder
of equivalent assay from DOE’s current inventory, based upon DOE’s good faith efforts. The
*good faith efforts” of DOE to exchange such rejected cylinders with cylinders of equivalent
assay shall be, however, DOE’s sole obligation for rgjected cylinders. EN waives all claims
against DOE for failure of DOE to so provide cylinders of equivalent assay, and EN waives any
claim against DOE and agrees to hold DOE harmless from, and indemnify DOE apainst, any
third party claim (including claims from USEC) relating to any cylinder, and the material therein,
that has been delivered to USEC pursuant to the Transfer Agreement. This indemnification,
however, is not intended to nor shall it be construed to waive or otherwise affect BPA"s
obligations to EN contained in the WNP-2 (now called Columbia Generating Station) Project
Agreement No. 14-03-19121 (10-05-70). EN’s sole remedy for rejected cylinders is for DOE 1o
use good faith efforts to replace the cylinders. The rejected cylinders shall be returned to EM,
who shall make all necessary arrangements to remove the rejected cylinders at EN’s cost as
specified in paragraph 8 below. Title to, risk of loss, and responsibility for any cylinders so
rejected will transfer back to EM upon EM’s acceptancc of the unprocessed cylinders from
USEC.

6. DOE, in its sole discretion, may terminate transfers of cylinders to the delivery point
under this Transfer Agreement at any time. Such termination shall be in the form of written
notice from either BPA or EM, shall state the nature and extent of the termination, and shall be
effective upon receipt unless a later date {s specified in the termination notice. As promptly as
practicable after such notice, EM shall undertake to accept from USEC any unprocessed
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a2

. - . 1 and
cyhinders affected by any such tcrrfxination notice fgem tahel ‘dch;;.;yn gtggnggs;cg:: :kﬁs o6
inistrative responsibility and title for any cylinders geliver > A
i?i?t?ﬁwt?elr back;t)o £M upon EM’s acceptance of the unprocessed cylinders from USE

. 9 I ; int
7 EN shall reimburse EM its cost of transferming each eylinder wl%hz fielig z;} I;Z;r;nents
h;:reunder, at $2,200.00 (Two Thousand Two }'iundred.Doilars) per ¢ylin er.f oy, For
shall be made to EM, ot its designated agent, within thirty :{Iays ofthe <_iate (i)x 1 N é‘nall oy
each cylinder successfully processed under this PILOT projeci as ;')rovxded erem,.ﬂ L
EM a fixed fee of $10,450.00 (Ten Thousand Four Hundred and F}fty Dollars) pereylin -
Unless otherwise agreed to by the parties, the fixed fee shall bc paid to‘EM, or its designa e -
agent, in cash, or in-kind to the extent permitted by law, as desxg{lated in writing by EM, within
thirty days of the conclusion {whether by completion or termination) of the PILOT project.

8. For each cylinder that is returned to EM under item 5 or item 6, EN shall pay EM
$2,260.00 (Two Thousaad Two Hundred Dollars) pex cylinder, which shall be considered EM's
full, complete, and total compensation per cylinder for cost incurred in connection with any and
all such cylinders so returned. Payment of such transfer charge will be made to EM, or its
designated agent within thirty days of the date of invoicing. Amounts not timely paid shall
accrue interest pursuant to the terms provided in FAR 32.614-1.

A

9. DOE is not responsible for any losses or costs incurred by EN under its agreement with
USEC.

10. DOE MAKES NO WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY
WARRANTY (A) OF MERCHANTABILITY; (B) OF FITNESS FOR A PARTICULAR
PURPOSE; OR (C) THAT CYLINDERS OR MATERIAL DELIVERED BY IT WILL
NOT RESULT IN INJURY OR DAMAGE WHEN USED FOR ANY PURPOSE.
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Please indicate your concurrence with this Agreement by executing two of the thrée enclosed
duplicate originals of this Transfer Agreement, returning one to Mr. William Murphie in
Lexington, Kentucky, and one fo me.

Sincerely,

<
Andrew 1. Rapacz, Manager

- Contract Generating Resources
Bonneville Power Administration

ACCEPTED

By

Vice-President ——/czﬁnical Services

Name W. Scott Oxenford

{Print/Type}
Date :7%% S
cel

Mr., William Murphie, Manager
United States Department of Energy
Portsmouth/Paducah Project Office
1017 Majestic Drive, Suite 200
Lexington, KY 40513

Mr. Dale K. Atkinson — Energy Northwest, PE0S
Ms. Pamela R. Bradley ~ Energy Northwest, PE13
Mr. Eric K. Rockett — Energy Northwest, PE26
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Department of Energy

Bonnavitle Power Administration
£.0. Box 3621
Porfand, Oregon 87208-3621

EXECUTIVE OFFICE
MAY 10 2005

MEMORANDUM FOR THE DEPUTY SECRETARY

THROUGH: DAVID K. GARMAN %
ASSISTANT SECRETARY, CIENG

AND RENEWABLE ENERGY

FROM: STEPHEN J. WRIGHT C}Z
ADMINISTRATOR AND CHIEF EXECHTIVE
OFFICER, BONNEVILLE POWER

ADMINISTRATION

Charles E. Anderson % f
PRINCIPAL DEPUTY ASSISTANT SECRETARY FOR
ENVIRONMENTAL MANAGEMENT

SUBJECT: ACTION: Approve Usanium Tails Pilot Project involving
Bonneville Power Administration, the Department of
Energy Office of Environmental Management and
Baergy Northwest

ISSUE: The Bonneville Power Administration (BPA), in
. coardination with Bncigy Northwest (EN), has entered
into discussions with the Office of Environmental
Management (EM) rogarding the potential for recycling
two specific lots of uranium tails,

DISCUSSION: BN is a joint operating agency organized under
Washington State law. Approximately cightcen months
ago, EN approached BPA expressing an interest in
cngaging the Departinent of Energy (DOE) about
recycling some of the DOE uranium tails for use in the
Columbia Generating Station's (CGS) nuclear fuel cycle.
BPA has scquired all of the generating capacity of CGS.
These tails are depietad uranivm hexafluoride (DUFs)
that were generated by DOE at the Portsmouth and
Padveah Gaseons Diffusion Plant (GDP) sites. Over
700,000 metric tons (MT) of DUF, were generated during
the fifty years that the goverament controlied the uranium
enrichment emterprise, and the DUFs is currcntly in the
custody of EM.
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Subsequent discussions between EN and EM have
identified the following arcas of common interest:

- EM has an interest in re-using the tails in a Uranivm
Tails Pilot Project (Pilot Project), which, if
successful, will reduce EM's obligations for
conversion and disposal of taifs and improve its
planning ability by confirming such reuse is
practical,

- BN has an interest in commercial entichment of the
tails for use in the CGS fuel cycle, provided that
enrichment can be done in an economically viable
manner to benefit CGS and BPA's ratepayers.

Consequently, a small-scale Pilot Project to assess the
feasibility and benefits of commercial use of the DOE
tails is proposed by BPA and EM. Enrichment of about
8,500 MT of DUF; produces enough equivalent natural
1JFs for about four fuel reloads {eight years) for CGS.
This is estimated to provide a reduction in CGS future
fuel costs of $50 million, based on current uranium
prices, which otherwise would be recovered in BPA rates.

The Sccretary has the statutory authority under section
161m of the Atomic Energy Act to approve the transfer
of the depleted uranium. Section 3112 of the USEC
Privatization Act, which restricts the sale or transfer of
certain DOE natural and enriched urantum stockpiles,
does not apply to the transfer of the depleted vranium
{tails). ‘

On April 1, 2005, BPA executed a categorical exclusion
for this proposal which exempts it from further National
Environmental Policy Act review based upon two
regulatory provisions: 10 C.ER, Past 1021, Subpart b,
Appendix B3.6, which exempts, among other things,
“small-scale pilot projects (generally less than two years)
conducted to verify a concept before demonstration
actions” and 10 C.RR. Subpart D, Appendix A7, which
exempts the “[tJransfer, lease, disposition or acquisition
of interests in personal property (¢.g., equipment and
materials) or real property (z.g., permanent structures and
land), if the property use remains unchanged; i.e., the
type and magnitude of impacts would remain essentially
the same.” :
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This Pilot Project is planned 1o commence when USEC
bepins with the enrichment of the fisst delivery of DUF;
to USEC and is expected to end within two years of that
date. Any decision by DOE to continue earichment
beyond the dutation of the Pilot Project will be based
upon appropriate NEPA review,

DOE’s inventory of depleted uranium is surplus o
defense needs and below commercial specification in the
content of the isotope U, The domestic and
interuational uranivm industry is cxperiencing a
resurgence that has witnessed the price of natural
uranivm more than double since 2003, The Office of
Nuclear Energy, Science and Technology (NE)
commissioned a market study to examine the impact
upon the commercial uranium industry of the Pitot
Project and other planned sales/transfers of the
Department's urasfum inventory, including down-
blended Highly Bariched Uranium belonging to the
Natonal Nuclear Security Administration (NNSA).
Based on this market study, NE prepared an analysis
{attached) of the proposed depleted uranium transfer to
BPA. NE has concluded that the Pilot Project combined
with other known Department plans for placing uranivm
inventories into the commercial market will have
insignificant impact on the domestic uranivm mining,
conversion, or enrichment industries. In fact, the
inclusion of this material in the market is expected w©
increase the demand for enrichment services and should
be beneficial to the enrichment industry.

Unless an innovative approach such as the one proposed
herein is adopted, the fair market value of DOE’s DUFg
inventory is negative because DOE would otherwise pay
for its disposition. The material is being transforred based
on the negotiated value that represents a fair trade-off by
cach party of the expected cost savingsfavoidance and
risk, considering the fair market valve. In addition, the
Pilot Project would advance one of DOE's top priorities
of “pursuing nuclear power and the vesolution of nuclear
waste disposal ... and environmental cleanup issues.”

The Pilot Project will be memoriatized through a Letter
of Agreement {05GS-75180) signed on DOE’s behalf by
the Manager. Portsmouth Paducah Project Office (PFFO).
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PPPQ is the appropriate DOE office because it has been
tasked with dispositioning DOE's entire tails inventory,
and other uranium inventories stored at the DOE sites in
Portsmouth and Paducah. Custodial and administrative
responsibility for the DUFg shall pass, and delivery shall
be deemed made from EM to BPA upon acceptance of
the material for processing by the United States
Enrichment Corporation (USEC) at the USEC Paducah
Enrichment Fignt. Title to the tails will pass to EN upon
commencement of tails processing by USEC. EN will
pay EM or its agent a nominal fee for the handling of the
cylinders and a subsequent fee for any uranium that is
successfully processed by USEC. Due to the
Miscellaneous Receipts.Act, DOE is precluded from
retainiing such fees, although DOE may retain fees in an
armount equal to the direct costs and reasonably related
indirect costs incurred by DOE to transfer the cylinders 10
EN. In spite of the limitation imposed by the
Misceilancous Receipts Act, the transaction will resvit in
the disposition of DUF; with a net reduction in EM
funding requirements estimated to be as much as
approximately $40 million.

EN will enter into contractual agreements with USEC for
the enrichment of the tails from 0.4 percent to 0.7 percent
uranium 235 (U™, Estimates for USEC's enrichment
services and fees to BN are in the range of $88 million for
the Pilot Project. EN will use a line of credit and bond
financing to suppost the cash flows required for the Pilot
Project.

In support of the Pilot Project the following actions are
being completed:

. BPA has proposed an agreement (attached) with
EM for the transfer of the uranium tails.

- EN s finalizing an enrichment contract with USEC
for processing of the tails material. In the past,
DOR and USEC have expended considerable time
and resources 1o resolve disputes over contaminated
cylinders. Agreement between EN and USEC
should be clear that DOE will incur no cost
obligation if USEC rejects a cylinder.
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Following completion of the above actions, the transfer
and ensichment of the uranium tails will begin, This Pilot
Project is an opportunity to detenmine the feasibility of
enriching depleted uranium and for all parties invelved 10
gain financial benefits while accomplishing a reduction in
the nation’s depleted uranium tails inventory,

The reduction of DOE tails inventory may be viewed
with concern by both the Kentucky and Ohio
Congressional delegations because it reduces the
iuventory of feed for the DOE conversion facilities under
construction in Portsmouth and Paducah. The reduction
of inventory would reduce the operational life at these

.. plants and thereby impact employment. Members-of the

Ohio and Kentucky delegations are likely to believe that
if the Pilot Project is successful, DOE will expand it, thus

_ further reducing inventory of feed for the now DOE

conversion plants. This will be offset by the increased
demand for enrichment services at Paducah and may be
further neutralized by the fact that the resultant secondary
tails will likely be processed at 2 DOE facility. Members
of the New Mexico Congressional delegation may also
view this proposed Piot Project with great skepticism.
Louisiana Energy Services (LES) is working to build a
uranium enrichment facility in New Mexico with strong
support from the community. The Congressional
defegation may view the Pilot Project as benefiting USEC
in the future at the expense of potential competition from
LES.

Members of the Oregon, Washington, Idaho, and
Montana delegations are likely to be highly appreciative
of the $50 miltion benefit to ratepaycrs through BPA
rates. :

The urarium mining, conversion and cnsichment industry
is very concerned with the impact of DOE uranium
inventories competing in the commercial nranium
market, Although this Pilot Project will increase demand
for enrichment at the Paducah GDP, there will be a slight
reduction in demand for natural uranium. The House
version of the Energy Bill as currently drafied, HLR. 6,
would annually imit the “{tjotal amount of uranivm
transferred [by DOE] ... forconsumption by commercial
nuclear power end users.” The amount of material
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covered by the Pilot Project alone would be within the
limit allowed for under H.R. 6.

If it becomes law, H.R. 6 would litnit federal transfers of
uranium to three miltion pounds of U308 equivalent per
year for the period FY 2005-09. Other planned sales ot
transfers in combination with tha Pilot Project could
exceed the annual limit for uranium transfers set forth in
H.R. 6. Specifically, 2 proposed sale of low-cariched

uranigm derived from 17 MT of highly-enriched granium

(HEU) by NNSA: 0 M Ibs in 2005; 2.3 M Ibs in 2006,
3.0M Ibs in 2007 and 2.3 M'lbs in 2008. BPA will work
with BM, EN and USEC to accelerate plenned 2005
transfers under the Pilot Project toward the 3.0 M Jbs
limit, and to have part of the DUF; Pilot Project

deferred starting in FY 2006, if necessary. BPA

~will-consult and coordinate-on a continuing basis with
NNSA 10 adjust BPA transfers during the two year term

of the Pilot Project 5o as not to conflict with actual NNSA
transfers should a urapiuom transfer limit, such as the one
set forth in FLR. 6, be enacied, However, members of the
Senate and House Armed Service Committecs are likely
to express concerns that the Pilot Project will negatively
affect the ability of NNSA to transfer uranium if the

H.R. 6 limit on uranium transfers is signed into law,

If approved, DOE should enter into discussions with the
uranium mining industry to assure them that DOE will
remain sensitive to the price of uranium and ensure that
DOE’s huge tails inventory will be managed to avoid any
impact to market prices. Unfortunately, the price may
conlinue to rise or drop independent of any DOE action,
but the industry may blame DOE for any price drop.
Members of the Nebraska and Wyoming Congressional
delegations (where wranium mining still occurs) are likely
to strongly oppose the Pilot Project.

If the Pilot Project is successful, the Tennecssee Valley
Authority may propose a similar arrangement to transfer
DUF6 1o support their needs connected to tritium
production and the requirement for U.S. oxigin uranium
{foreign source uranium is generally restricted by
agreernent to non-defense purposes).

None
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RECOMMENDATION: Approve the Pilot Project Agreement {Attachment 1)
based on the market analysis (Attachment 2) that has
concluded there s insignificant impact to the domestic

clear fuel iy ipdustfy.
Approval: // ) '

CONCURRENCE: Chief Financial Officer/ME-1 5/ ¥ /6105

Nuclear Energy/NE-1 8/ & 1605
General Counsel/GC-1 S/ & 16105
National Nuclear Security/NA-1 s/ L1605
Congressional Affaire/CI-1 s/ LG 105
2 Attachments ‘
cc: L Kolb-§-1
1. Brown - S-3

K. Kelevar - TD-1
E. Nicoll - CI-20
W. Murphie - PPPO
S. Wright - BPA
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£ GAO

Accountability + integrity * Retiabitity

United States Government Accountability Office
Washington, DC 20548

B-309834
January 11, 2008

Mr. Eric J. Fygi
Deputy General Counsel
U.S. Department of Energy

Dear Mr. Fygi:

Thank you for your letter of December 21, 2007, responding to our December
10 request for the Department’s legal position on its authority to manage its
depleted uranium inventory.

As the Department has elected not to state its legal position, pursuant to 31
U.8.C. § 716, GAO hereby requests the following documents:

1. Any memoranda, correspondence, notes, files, research, orders, analyses,
guidelines or other documents prepared, reviewed, or considered in making the
statements regarding the Atomic Energy Act and the USEC Privatization Act on
page 2 of the Department’s May 10, 2005 memorandum referenced on pages 1-2
of our December 10 letter.! Page 7 of the Department’s 2005 memorandum
indicates that the Office of General Counsel concurred in the memorandum.

2. The written criteria DOE has developed, as required by section 63c of the
Atomic Energy Act, to determine whether a charge is made for source material
licensed and distributed under section 63a the Atomic Energy Act, and any
guidelines related to these criteria.

! See May 10, 2005 Memorandum for the DOE Deputy Secretary from the DOE Principal Deputy
Assistant Secretary for Environmental Management and the Administrator and Chief Executive
Officer of the Bonneville Power Administration re: “ACTION: Approve Uranium Tails Pilot
Project involving Bonneville Power Administration, the Department of Energy Office of
Environmental Management and Energy Northwest,” at p. 2 (“The Secretary has the statutory
authority under section 161m of the Atomic Energy Act to approve the transfer of ... depleted
uranium.. Section 3112 of the USEC Privatization Act, which restricts the sale or transfer of
certain DOE natural and enriched uranium stockpiles, does not apply to . . . transfer of . .,
depleted uranium (tails).”).



314

3. Any memoranda, correspondence, notes, files, research, orders, analyses,
guidelines or other documents discussing, reflecting, or relating to DOE’s legal
authority to sell or otherwise transfer depleted uranium either to other
government agencies or to non-government entities.

4. Any memoranda, correspondence, notes, files, research, orders, analyses,
guidelines or other documents discussing, reflecting, or relating to DOE’s legal
authority to re-enrich its depleted uranium inventory through a contractual
arrangement or otherwise, and its legal authority to sell or otherwise transfer
the product of such re-enrichment,

5. Any memoranda, correspondence, notes, files, research, orders, analyses,
guidelines or other documents discussing, reflecting, or relating to the
continuing availability to DOE of the authority in section 314 of the Energy and
Water Development Appropriations Act, 2006 to barter, transfer, or sell
uranium, or to whether re-enrichment of depleted uranium would constitute
“remediation” under this section.

We would appreciate the Department’s response no later than January 25, 2008.

To arrange for delivery of these documents, please contact Assistant General
Counsel Karen Keegan at (202) 512-8240. Thank you for your cooperation.

Sincer/e_lﬁ,

Susan D. Sawtelle
Managing Associate General Counsel

Page 2 B-309834



315

Department of Energy
Washington, DC 20585

January 25, 2008

Ms. Susan D. Sawtelle

Managing Associate General Counsel

United States Government Accountability Office
Washington, D.C. 20548

Dear Ms. Sawtelle:

This responds to your January 11, 2008 letter requesting documents relating to the
Department’s legal authorities to manage its depleted uranium inventory. The following
responses reflect the numbered categories contained in your letter.

1. We have identified the following respensive document:
¢  March 16, 2005 Memorandum from Marvin Shaw to Ben McRae

2. We have not yet identified any responsive documents.

3. We have identified the following responsive document:
e May 10, 2005 Memorandum from Stephen J. Wright to the Deputy Secretary

4. We have not yet identified any responsive documents. We note this issue did not -
arise in the BPA tragsaction because the transaction only involved the transfer of
depleted uranium and involved no re-enrichment by or for the Department.

5. We have identified the following responsive documents relating to the continuing
availability to the Department of the authority in section 314 of the Energy and
Water Development Appropriations Act, 2006:

e December 16, 2005 e-mail from Susan Beard to David Krentel

e March 1, 2006 e-mail from William Grant to Mary Egger and Susan Beard

e May 30, 2007 e-mail from William Grant to David R. Hill, Susan Beard and
Mary Egger

We have not yet identified any documents relating to the question whether re-

enrichment of depleted uranium would constitute “remediation” under section 314
of the Energy and Water Development Appropriations Act, 2006.

@ Primed with sog ink on recycled paper
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We are continuing to search for responsive documents and will provide them to you as
promptly as circumstances permit. If you have any questions, please call me at (202)
586-5281.

Sincerely,

e~

Eric J. Fygi
Deputy General Counsel

Enclosures
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TO: Ben McRae

Assistant General Counsel for Civilian Nuclear Programs
FROM: Marvin L. Shaw

Attorney-Advisor
DATE: March 16, 2005

SUBJECT: Legal Review of Uranium Tails Pilot Project involving Bonneville Power
Administration {BPA), the Department of Energy (DOE) Office of Environmental
Management (EM) and Energy Northwest (EN)

FACTS: Energy Northwest (EN) approached the Bonneville Power Administration
(BPA) about engaging the Department of Energy (DOE) in recycling DOE uranium tails
for use in the Columbia Generating Station’s (CGS) nuclear fuel cycle. These tails are
depleted uranium hexafluoride (UF6) that was generated at the Portsmouth and Paducah
Gaseous Diffusion Plant (GDP) sites. DOE’s Office of Environmental Management
(EM) has expressed favorable interest in establishing a Pilot Program, which would
reduce its obligations for conversion and disposal of the tails.

ISSUE: The Secretary’s office informally requested the Office of General Counsel
(OGQ) to determine DOE has the statutory authority to support the proposed Pilot Project
in which DOE would transfer depleted uranium hexafluoride tails to Energy
Northwest/Bonneville Power Administration.

BRIEF ANSWER: The statutory provisions addressing Departmental authority do not
specifically address the transfer of depleted uranium hexafluoride tails. Section 3112 of
the USEC Privatization Act, the provision most directly related to the sale or transfer of
uranium, does not directly address the transfer of such depleted uranium. Nevertheless, a
reasonable argument can be made that the Department has the authority to facilitate such
transfers of depleted uranium under the general authority of Atomic Energy Act,
particularly sections 161m and 82.

DISCUSSION: The transfer of uranium is addressed in the USEC Privatization Act.
Specifically, section 3112(a) states that “the Secretary shall not provide enrichment
services or transfer or sell any uranium (including patural uranium concentrates, natural
urantum hexafluoride, or enriched uranium in any form) to any person except as
consistent with this section.”

As a threshold question, internal DOE discussion has raised concerns about whether
depleted uranium hexafluoride of the type contemplated in the DOE/BPA/EN transfer is
covered by this section. Subsection {a) lists several examples of uranium to be covered
by this section including natural uranium concentrates, natural uranium hexafluoride, any
enriched uranium in any form. Section 3112(a) does not list depleted uranium
hexafluoride as an example. Nevertheless, it is relatively clear that this provision is
applicable to depleted uranium given that it states “any uranium.” The examples of types
of uranium are merely a listing and should not be interpreted as a limitation to the broader
phrase “any uranium.”
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Section 3112(a) further specifies that any sale or transfer is prohibited unless it is
“consistent with this section.” To determine whether such a transfer is consistent with
section 3112, it is necessary to review section 3112’s other subsections. Section 3112
sets forth four categories of sales or transfers, including sales or transfers involving
Russian HEU in subsection b, the United States Enrichment Corporation (USEC) in
subsection ¢, inventory sales in subsection d, and government transfers in subsection e.
None of these categories of transfers appear relevant to the type of transaction
contemplated in the DOE/BPA/EN Pilot Project. It is clear that neither the Russian HEU
nor USEC provisions are applicable. Similarly, the inventory sales provision is
inapplicable because it applies to the sale of natural or low-enriched uranium from
DOE’s stockpile. The government transfers provision is also inapplicable because it
applies to “enriched uranium.”

Even though section 3112 does not appear to be directly applicable to the DOE/BPA
transfer of depleted uranium, this situation may be interpreted in one of two ways. The
first interpretation would be that subparts (b) through (e) serve as a limitation to
subsection (a). Under that interpretation sales or transfers would only be permitted if
they fell squarely into one of these categories. The second interpretation would be that
nothing in section 3112 is intended to limit or prevent the exercise of DOE’s broader
authority to facilitate the sale or transfer of uranium under the Atomic Energy Act,
particularly the General Authority provisions in section 161m of that Act. That provision
states

the Commission is authorized to...enter into agreements with persons licensed
under section(s)...[of the Act] (1) to provide for the processing, fabricating,
separating, or refining in facilities owned by the Commission of source,
byproduct, or other material or special nuclear material owned by or made
available to such licensees and which is utilized or produced in the conduct of
the licensed activity, and (2) to sell, lease, or otherwise make available to such
licensees such quantities of source or byproduct material. ..

Support for this second interpretation may be found from the legislative history to the
USEC Privatization Act. I found nothing in that legislative history intended to limit the
general authority related to the transfer of depleted uranium. Rather, the Senate Report
stated that “the administration sought legislative direction for the transfer of specified
amounts of surplus enriched uranium and uranium hexafluoride feed material.” Senate
Report 104-173 USEC Privatization Act, November 16, 1995 at page 14 (see also pages
28-29). Most of the discussion related to the transfer of uranium involved the US-
Russian HEU Agreement and the discussion of the other subparts merely restate the
statutory language. The only reference to uranium hexafluoride tails was in the disposal
of such material as low level waste from enrichment activities. It is reasonable to
conclude that any legislative intent to curtail the Department’s general authority to
facilitate the sale or transfer of nuclear material would have been expressly discussed in
the Privatization Act, given the purpose of that Act is to enhance the uranium enrichment
industry.
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Department of Energy

Bonneville Power Administration
P.C. Box 3621
Portiand, Oregon 97208-3621

EXECUTIVE OFFICE

MEMORANDUM FOR THE DEPUTY SECRETARY

THROUGH:

FROM:

SUBJECT:

ISSUE:

DISCUSSION:

DAVID K. GARMAN %
ASSISTANT SECRETARY, EN CIENC

AND RENEWABLE ENERGY

STEPHEN J. WRIGHT cyZ M -
ADMINISTRATOR AND CHIEF EXECETIVE

OFFICER, BONNEVILLE POWER

ADMINISTRATION

7 /\ )
Charles E. Anderson %«. % / {Z"’/ L
PRINCIPAL DEPUTY ASSISTANT SECRETARY FOR

ENVIRONMENTAL MANAGEMENT

ACTION: Approve Uranium Tails Pilot Project involving
Bonneville Power Administration, the Department of
Energy Office of Environmental Management and
Energy Northwest

The Bonneville Power Administration (BPA), in
coordination with Energy Northwest (EN), has entered
into discussions with the Office of Environmental
Management (EM) regarding the potential for recycling
two specific lots of uranium tails.

EN is a joint operating agency organized under
Washington State law. Approximately cighteen months
ago, EN approached BPA expressing an interest in
engaging the Department of Energy (DOE) about
recycling some of the DOE uranium tails for use in the
Columbia Generating Station’s (CGS) nuclear fuel cycle.
BPA has acquired all of the generating capacity of CGS.
These tails are depleted uranium hexafluoride (DUFg)
that were generated by DOE at the Portsmouth and
Paducah Gaseous Diffusion Plant (GDP) sites. Over
700,000 metric tons (MT) of DUF, were generated during
the fifty years that the government controlied the uranium
enrichment enterprise, and the DUFgis currently in the
custody of EM.,
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Subsequent discussions between EN and EM have
identified the following areas of common interest:

- EM has an interest in re-using the tails in a Uranium
Tails Pilot Project (Pilot Project), which, if
successful, will reduce EM's obligations for
conversion and disposal of tails and improve its
planning ability by confirming such reuse is
practical.

- EN has an interest in commercial cnrichment of the
tails for use in the CGS fuel cycle, provided that
enrichment can be done in an economically viable
manuer to benefit CGS and BPA's ratepayers.

Conseguently, a small-scale Pilot Project to assess the
feasibility and benefits of commercial use of the DOE
tails is proposed by BPA and EM. Enrichment of about
8,500 MT of DUF; produces enough equivalent natural
UFs for about four fuel reloads {eight years) for CGS.
This is estimated to provide a reduction in CGS future
fuel costs of $50 million, based on current uranium
prices, which otherwise would be recovered in BPA rates.

The Secretary has the statutory authority under section
161m of the Atomic Energy Act to approve the transfer
of the depleted uranium. Section 3112 of the USEC
Privatization Act, which restricts the sale or transfer of
certain DOE natural and enriched uranium stockpiies,
does not apply to the transfer of the depleted vranium
(tails).

On April 1, 2005, BPA executed 2 categorical exclusion
for this proposal which exempts it from further National
Environmental Policy Act review based upon two
regulatory provisions: 10 C.F.R. Part 1021, Subpart D,
Appendix B3.6, which exempts, among other things,
“small-scale pilot projects (gencrally less than two years)
conducted to verify a concept before demonstration
actions” and 10 C.E.R. Subpart D, Appendix A7, which
exempts the “[tiransfer, lease, disposition or acquisition
of interests in personal property (e.g., equipment and
materials) or real property (e.g.. permanent structures and
land), if the property use remains unchanged; i.e., the
type and magnitude of impacts would remain essentially
the same.”
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This Pilot Project is planned to commence when USEC
begins with the enrichment of the first delivery of DUF;
to USEC and is expected to end within two years of that
date. Any decision by DOE to continue enrichment
beyond the duraticn of the Pilot Project will be based
upon appropriate NEPA review.

DOE’s inventory of depleted uranium is surplus to
defense needs and below commercial specification in the
content of the isotope U, The domestic and
international uranium industry is experiencing a
resurgence that has witnessed the price of natural
uranium more than double since 2003. The Office of
Nuclear Energy, Science and Technology (NE)
commissioned a market study to examine the impact
upon the commercial uranium industry of the Pilot
Project and other planned salesftransfers of the
Department’s uranium inventory, including down-
blended Highly Enriched Uranium belonging to the
National Nuclear Security Administration (NNSA).
Based on this market study, NE prepared an analysis
(attached) of the proposed depleted uranium transfer to
BPA. NE has concluded that the Pilot Project combined
with other known Department plans for placing uranium
inventories into the commercial market will have
insignificant impact on the domestic uranium mining,
conversion, or enrichment industries. In fact, the
inclusion of this material in the market is expecled to
increase the demand for enrichment services and should
be beneficial to the enrichment industry.

Unless an innovative approach such as the one proposed
herein is adopted, the fair market value of DOE’s DUF,
inventory is negative because DOE would otherwise pay
for its disposition. The material is being transferred based
on the negotiated value that represents a fair trade-off by
gach party of the expecied cost savings/avoidance and
risk, considering the fair market value. In addition, the
Pilot Project would advance one of DOE's top priorities
of “pursuing nuclear power and the resolution of nuclear
waste disposal ... and environmental cleanup issues.”

The Pilot Project will be memorialized through a Letter
of Agreement (05G3-75 180) signed on DOE’s behalf by
the Manager, Portsmouth Paducah Project Office (PPPO).
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PPPO is the appropriate DOE office because it has been
tasked with dispositioning DOE's entire tails inventory,
and other uranium inventories stored at the DOE sites in
Porismouth and Paducah. Custodial and administrative
responsibility for the DUF shall pass, and delivery shall
be deemed made from EM to BPA upon acceptance of
the material for processing by the Unised States
Enrichment Corporation (USEC) at the USEC Paducah
Enrichment Plant. Title to the tails will pass to EN upon
commencement of tails pracessing by USEC. EN will
pay EM or its agent a nominal fee for the handling of the
cylinders and a subsequent fee for any uranium that is
successfully processed by USEC. Due to the
Miscellaneous Receipts Act, DOE is precluded from
retaining such fees, although DOE may retain fees in an
amount equal to the direct costs and reasonably related
indirect costs incurred by DOE to transfer the cylinders to
EN. In spite of the limitation imposed by the
Miscellaneous Receipts Act, the transaction will result in
the disposition of DUF; with a net reduction in EM
funding requirements estimated to be as much as
approximately $40 million.

EN will enter into contractual agreements with USEC for
the enrichment of the tails from 0.4 percent to 0.7 percent
uranium 235 (U™®). Estimates for USEC's enfichment
services and fees to EN are in the range of $88 million for
the Pilot Project. EN will usc a line of credit and bond
financing to support the cash flows required fos the Pilot
Project.

In support of the Pilot Project the following actions are
being completed:

- BPA has proposed an agreement (attached) with
EM far the transfer of the uranfumn tails.

- ENis finalizing an enrichment contract with USEC
for processing of the tails material. In the past,
DOE and USEC have expended considerable time
and resources to resolve disputes over contaminated
cylinders. Agreement between EN and USEC
should be clear that DOE will incur no cost
obligation if USEC rejects a cylinder.
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Following completion of the above actions, the transfer
and enrichment of the uranium tails will begin. This Pilot
Project is an opportunity to determine the feasibility of
enriching depleted uranium and for all parties involved to
gain financial benefits while accomplishing a reduction in
the nation’s depleted vranium tails inventory.

The reduction of DOE tails inventory may be viewed
with concern by both the Kentucky and Ohio
Congressional delegations because it reduces the
inventory of feed for the DOE conversion facilities under
construction in Portsmouth and Paducah. The reduction
of inventory would reduce the operational life at these
plants and thereby impact employment. Members of the
Ohio and Kentucky delegations are likely to believe that
if the Pilot Project is successful, DOE will expand it, thus
further reducing inventory of feed for the new DOE
conversion plants. This will be offsct by the increased
demand for enrichment services at Paducah and may be
further neutralized by the fact that the resultant secondary
tails will likely be processed at a DOE facility. Members
of the New Mexico Congressional delegation may also
view this proposed Pilot Project with great skepticism.
Louisiana Energy Services (1.ES) is working to build a
uranium enrichment facility in New Mexico with strong
support from the community. The Congressional
delegation may view the Pilot Project as benefiting USEC
in the future at the expense of potential competition from
LES.

Members of the Oregon, Washington, Idaho, and
Montana delegations are likely to be highly appreciative
of the $50 million benefit to ratepayers through BPA
rates.

The uranium mining, conversion and enrichment industry
is very concerned with the impact of DOE uranium
inventories competing in the commercial uranium
market. Although this Pilot Project will increase demand
for enrichment at the Paducah GDP, there will be a slight
reduction in demand for natural uranium. The House
version of the Energy Bill as currently drafted, HR. 6,
would annually limit the “(tjotal amount of uranium
transferred [by DOE] ... for consumption by commercial
nuclear power end users.” The amount of material
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covered by the Pilot Project alone would be within the
limit allowed for under HR. 6.

If it becomes taw, HR. 6 would limit federal transfers of
uranium to three million pounds of U308 equivalent per
year for the period FY 2005-09. Other planned sales or
transfers in combination with the Pilot Project could
exceed the annual limit for uranium transfers set forth in
HR. 6. Specifically, a proposed sale of low-enriched
uranium derived from [7 MT of highly-enriched uranium
(HEU) by NNSA: 0 M lbs in 2005; 2.3 M 1bs in 2006;
3.0 M lbs in 2007 and 2.3 M Ibs in 2008. BPA will work
with EM, EN and USEC to accelerate planned 2005
transfers under the Pilot Project toward the 3.0 M Ibs
limit, and to have parnt of the DUFg Pilot Project

deferred starting in FY 2006, if necessary. BPA

will consult and coordinate on a continuing basis with
NNSA to adjust BPA transfers during the two year term
of the Pilot Project so as not to conflict with actual NNSA
transfers should 2 uranium transfer lmit, such as the one
set forth in HR. 6, be enacted. However, members of the
Senate and House Armed Service Committees are Jikely
10 express copcerns that the Pilot Project will negatively
affect the ability of NNSA 1o transfer uranium if the

H.R. 6 limit on uranium transfers is signed into law.

If approved, DOE should enter into discussions with the
uranium mining industry to assurc them that DOE will
remain sensitive to the price of uranium and ensure that
DOE’s huge tails inventory will be managed to avoid any
impact to market prices. Unfortunately, the price may
continue to rise ar drop independent of any DOE action,
but the industry may blame DOE for any price drop.
Members of the Nebraska and Wyoming Congressional
delegations (where uranium mining still occurs) are likely
to strongly oppose the Pilot Project.

If the Pilot Project is successful, the Tennessee Valley
Authority may propose a similar arrangement to transfer
DUFS to support their needs connected to tritium
production and the requirement for U.S. crigin uranium
{foreign source uranium is generally restricted by
agreement to non-defense purposes).

None
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RECOMMENDATION: Approve the Pilot Project Agreement (Attachment 1}
based on the market analysis (Attachment 2) that has
concluded therg js insignificant impact to the domestic

clear fuel ly indu

Approval:

CONCURRENCE:  Chief Financial Officer/ME-1 s/ & 16/05
Nuclear Energy/NE-1 s/ & 1605
General Counsel/GC-| S/ & 16105
National Nuclear Security/NA-1 8/ £ 16/05
Congressional Affairs/CI-1 14 N /A ]

2 Attachments

cc: 1 Kolb - §-1
L. Brown - 5-3
K. Kolevar - TD-1
E. Nicoll - C1-20
W. Murphie - PPPO
S. Wright - BPA
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Department of Energy

Bonnaville Power Administration
Maif Drop 1399
P.O. Box 968
Richland, Washington 98352-0968

POWER BUSINESS LINE

May 6, 2005
In reply refer to: PGC/Richland

Letter of Agreement No. 05GS-75180

Mr. William Murphie, Manager
United States Department of Energy
Portsmouth/Paducah Project Office
1017 Majestic Drive, Suite 200
Lexington, KY 40513

Dear Mr, Murphie:

Bonneville Power Administration (BPA), an agency of the 11.S. Depariment of Energy (DOE), in
coordination with Energy Northwest (EN), a joint operating agency organized under Washiogton
State law, and the Environmental Management Office (EM) of DOE have agmed to implement a
PILOT project to detérmine the usability of a portion of DOE's depleted uranium hexafluoride
(DUFy) inventory. The DUF,, as identified below, may contain enough uranium (U2*) for
practical use in a nuclear power production reactor, after enrichment,

If successfu, this interdepartmental PILOT project will result in the avoidance by EM of as.
much as approximately $40 million in disposal costs and save a projected $50 million in future
nuclear fuel costs for EN’s Columbia Generating Station, the generating project capacity of
which BPA has heretofore acquired. In order to implement this PILOT project, EN, in
coordination with BPA, will assume responsibility for funding the PILOT project (enrichment
and uranium fees), estimated to cost approximately $88 million.

To commence the PILOT project work, and as consistent with interdepartmental property
transfers, BPA requests delivery of DUF; from EM to BPA on the following basis:

1. DUF¢cylinders from two DOE Lots will be delivered by EM to U.S, Uranium
Enrichment Corporation (USEC) on a schedule mutually agreed upon by the parties hereto.

2. Lotlis defmod as 165 Type 48G DUF, cyimde:s with a minimum assay between 0.400
10 0.4399 wi% U™’ and containing approximately 1,405,620 KgU as DUF located in Paducah,
Kentucky.

3. Lot 2 is defined as 507 Type 48G DUFs cylinders with a minimum assay of 0.440 wi%
U™ and containing approximately 4,314,400 KgU as DUF located in Paducah, Kentucky.
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4. Delivery by EM to USEC will be at USEC's Paducah, Kentucky, Enrichment Plant
(“delivery point™). Title to the DUF, shall pass and delivery shall be deemed made from EM to
BPA upon acceptance for processing by USEC at the USEC Paducah Enrichment Plant.
Following acceptance, title shall thereafier pass without further condition from BPA to EN upon
commencement of processing by USEC.

5. Any DUF; cylinders that are transferred to delivery point but not accepted for processing
by USEC at the Paducah plant (“rejected cylinders”) shall be exchanged with a cylinder of
equivalent assay. The rejected cylinder shall be retumed to EM who shall make ali necessary
arrangements therefore.

6. Either BPA or EM, in its sole discretion, may terminate transfers of cylinders to the
delivery point under this Agreement at any time. Such termination shall be in the form of written
notice and shall be effective upon receipt. As promptly as practicable after such notice, EM shall
undertake on BPA’s behalf, and under arrangements to be made by EM, to retum any
unprocessed cylinders from the delivery point. Title and future lability for any cylinders
deemed delivered and returned under this item 6 will transfer back to EM upon return.

7. EM shall be reimbursed its cost of transferring each cylinder to the delivery point
hereunder, at $2,200.00 (Two Thousand Two Hundred Dollars) per cylinder. Such payments
shall be made to EM, or its designated agent, within thirty days of the date of invoicing. For
each cylinder successfully processed under this PILOT project as provided herein, EM shall be
paid a fixed fee of $10,450.00 (Ten Thousand Four Hundred and Fifty Dollars) per cylinder,
Unless otherwise agreed to by the parties, such payments shall be made to EM, or its designated
agent, in cash or in-kind as designated in writing by EM, within thirty days of the conclusion
(whether by completion or termination) of the PILOT project.

8. For each cylinder that is returned to EM under item 5 or item 6, EM shall be paid its cost
of transferring each cylinder from the delivery point back to EM, at $2,200.00 (Two Thousand
Two Hundred Dollars) per cylinder, which shall be considered EM's full, complete, and total
compensation per eylinder for any and all such cylinders so returned. Payment of such transfer
charge will be made to EM, or its designated agent within thirty days of the date of invoicing.

9, BPA and EM intend to pursue the reuse of additional uranium inventories at the
conclusion of the PILOT project on a schedule and terms to be mutually agreed upon. BPA has
a significant financial stake in the PILOT project and if such project successfully meets the
expectations of both parties, EM agrees to work with BPA to make additional quantities of DUF,
available for reuse. BPA further agrees to make a good faith effort to assist EM in the
reutilization of other surplus uraniurm.

10.  EM shall aceept any payments hereunder from BPA or BPA's designee, which designee
may include EN.
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Please indicate your concurrence with this Agreement by executing one of the two included
duplicate originals of this Agreement. Please return one executed original to me in the stamped,
pre-addressed envelope.
Sincerely,
Andrew J, Rapacz, Manager
Contract Generating Resources
Bonneville Power Administration

ACCEPTED

By

Manager, Portsmouth & Paducah Sites

Name
{PrimiTipe)

Date

cc:

Mr. Scott W, Oxenford ~ Energy Northwest, PEG4
Mr. Dale K. Atkinson ~ Energy Nosthwest, PEO8
Ms. Parnela R. Bradley - Energy Northwest, PE13
Mr. Eric K. Rockett — Energy Northwest, PE26
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Attachment

ANALYSIS OF PROPOSED
DEPLETED URANIUM HEXAFLUORIDE TRANSFER’

Proposal

Bonneville Power Administration (BPA), an agency of the Department of Energy, in
conjunction with Energy Northwest {(EN), a company that owns and operates the
Columbia Generating Station nuclear plant, and the Office of Environmental
Management (EM) have proposed to implement a Pilot Project to determine the usability
of a portion of the Department’s depleted uranium hexafluoride ( DUF¥ inventory. The
proposed Pilot Project would require the transfer of approximately 8,534 metric tons of
high assay DUFg over a two year period.

In order to help assess the relative impacts of the proposed transfer on domestic industry.
an analysis of the nuclear fuel market is provided below:

Market Analysis
Uraniuvm Market

The uranium market has undergone major changes during the past several years, and has
evolved from a buyer's market (as characterized by excess supply) into a seller's market
(as characterized by limited supply and rising prices). Market price has sharply
increased for uranium concentrates (UsQg). The end-of-month April 2005 price for
natural uranium of approximately $24 is about 240 percent of the $9.90 per pound price
in April 2002. The long-term contract price for uranium has increased from $18.00 per
pound in May 2004° to $28 per pound in April 2005 — a S5 percent increase over ten
months. Among the causes of this increase have been a series of events that included a
uranium processing facility fire in Australia, a uranium mine flood in Canada, and the
commercial dispute between (wo Russian entities that resulted in an interruption of
supply to a significant number of U.S. nuclear power plants. Uranium prices have
increased 1o a level where it is economic 1o restant old mines and expand existing
uranium mines.

As the substantial stocks of uranium inventory (both commercial and government) are
drawn down during this decade, primary production of U;Og will have to expand at
existing mings and new mines will have to be developed in order to supply existing

' All supply data and U.S. demand data referenced in this report are sourced 10 Encrgy Resources International. Inc.
(ERI) unless otherwise specified; world demand data is sourced to the World Nuclear Association (WNA).

? A glossary for all terms can be found in Appendix A,

¥ May 2004 was the first publication of long-term price indicators. All pricing data is from publicaily available
data published by Ux Consulting.
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demand. While overall supply is sufficient 1o meet current U;Og requirements as shown
in Figure 1, increased investment is required to expand present mine capacity, and begin

exploration to identify new ore deposits.

Figure 1. World Supply and Demand for Uranium
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World annual uranium requirements are expected to increase from current levels of
about 175 million pounds U;Os per year to 182 million pounds by 2010 and then rise
almost linearly to 257 million pounds per year by 2025. U.S. requiremnents are expected
to increase from 52 million pound per year today 1o approximately 55 million pounds per
year by 2025.

Mine production and uranium inventories are expecied 1o meet approximately 70% and
30%, respectively, of world cumulative requirements during the remainder of this
decade, and 75% and 25%, respectively, during the next 15 years, assuming that the
HEU Agreement, which represents 24 million pounds UsQs, 1 extended beyond 2013.
Four countries are expected to provide about 91% of Western world mine production
during this decade: Canada, Australia, Namibia, and Niger. These four countries along
with Russia, Kazakhstan, and Uzbekistan are projected to provide about 93% of total
world mine production through 2610.
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Mine production is projected to rise from 105 million pounds in 2004 to about 225
million pounds by 2025. Uranium inventorics are projected to provide supply annually
that declines gradually from about 59 smillion pounds in 2004 to approximately 33
million pounds by 2025, ‘

Uranium Conversion Services Market

Until recently, the market for conversion services (i.e., (o convert uranium concentrate to
uranium hexafluoride) had been characterized by more than adeguate capacity in the
presence of a relatively flat market demand. This situation changed dramatically in
November 2003 when the Russian government trading company, Tenex®, announced that
it would no longer honor contracts to supply its U.S. marketing agent GNSS with either
U303 0r UFs This situation was further exacerbated when the operation of ConverDyn
uranium conversion plant located in Metropolis, [llinois, was disrupted in both
September and December 2003. These shutdowns resulted in an immediate tightening
of the conversion market. At the same time, many fuel managers began purchasing
uranium and conversion for inventory to avoid future supply disruption thereby placing
additional demand in the market.

Presently there are five primary cornmercial suppliers of uranium conversion services.
Two of these suppliers (Cameco Corporation in Canada and ConverDyn in the U.S.) are
located in North America. The other suppliers are in the United Kingdom, France and
Russia. The BNFL plant in the U.K. that was to have been shutdown in 2006, has been
contracted to Cameco through 2016, boosting Cameco’s conversion capacity by
approximately 50%.

As reflected in Figure 2, world annual requirements for conversion services are projected
to rise gradually from 64 million kilograms in 2004 to 94 million kilograms by 2025.
U.S. requirements are projected to remain relatively constant at approximately 20
million kilograms through 2025,

Production of conversion services and available inventorics of natural uranium
hexafluoride wil} provide an adequate supply of conversion through the middle of the
next decade. However, the supply margins are extremely thin, and any future
interruption in supply would have a significant impact on the nuciear fuel market.

Production by the world’s five primary suppliers of conversion services met
approximately 63% of world requirements during 2004, and UF; associated with the
conversion component of the HEU Agreement, inventories, enrichment of depleted
uranium, and recycle savings in Europe met the remainder of requirements. Conversion

* Joint Stock Company Techsnabexport (Tenex) - wholly owned company of the Russian Government. controlled
by the Federal Atomic Energy Agency, that acts as Russia’s executive agent for implementing the HEU Agreement.
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capacity will rise from a current level of about 44 million kilograms 10 approximately 50
million kilograms by the end of the decade through plant expansion. The difference
between these levels of production capacity and requirements is covered by the
conversion component of the HEU Agreement deliveries, inventories, as well as
depleted uranium upgrading in Russia, and recycle savings. Inventory supply could
collectively provide the equivalent of at least 20,000 MTU of UF, per year through the
middle of the next decade.

Figure 2.  World Supply and Demand for Conversion Services
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ConverDyn’s shut down and Joss of cight months production caused the North American
spot market price which was $5.00 per kilogram of uranium (kgU) as UFs at the end of
March 2003, 1o jump to $12, its current price level (April 2003) ~ a 140 percent increase
in two years.
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Enrichment Services Market

Supply in the uranium enrichment market is adequate. Louisiana Energy Services (LES)
has announced plans to build a new 3 million Separative Work Units (SWU) per year
urapium enrichment plant, the National Enrichment Facility, in Eunice, New Mexico.
using Urenco’s gas centrifuge technology. It expects Lo bring the new plant into
operation beginning in 2008 and to achieve full capacity in 2013. LES filed a
commercial plant license application with the Nuclear Regulatory Commission (NRC) in
December 2003. USEC has also announced plans to deploy a new 3.5 miilion SWU per
year gas centrifuge uranium enrichment plant by the end of 2010. On August 23, 2004,
USEC submitted a license application to the NRC to build and operate its American
Centrifuge Plant in Piketon, Chio.

Under the HEU Agreement, USEC has agreed to purchase from Tenex 5.5 million SWU
each year to total 500 metric tons of highly enriched uranium by 2013, The 5.5 million
SWU per year is equivalent to approximately 45 percent of the annual U.S. requirements
for enrichment services. Even with planned new enrichment capacity, the HEU
Agreement will remain an essential source of supply for the foreseeable future.

In addition, EURODIF SA. has announced plans to replace its existing uranium
enrichment plant with a new 7.5 million SWU per year plant that also utilizes Urenco’s
gas centrifuge machincs. The new plant, which is expected to begin operation in 2007
and achieve full production by 2016, will be Jocated in Tricastin, France, at the site of
the existing enrichment plant.
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Figure 3. World Supply and Demand for Enrichment Services
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As reflected in Figure 3, annual world enrichment services requirements are projected 1o
rise from 42 million SWU in 2004 to 47 million SWU by 2010 and to 54 million SWU
by 2015. Enrichment scrvices requirements arc forecast to rise (0 69 million SWU per
year by 2025,
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The published long-term base price for uranium enrichment services rose over 23%,
from $85 per SWU in December 2000 to $105 per SWU in November 2001. Since then,
the Jong-term price has risen to $110 per SWU (Apnl 2005). Little in the way of excess
enriched uranium product (EUP) inventeries are available to the spot market.

Assessment of Market Impact from the Proposed Transfer to EN

For purposes of assessing the impact of the proposed transfer of 8,534 metric tons of
depleted uranium hexafluoride, the Office of Nuclear Energy. Science and Technology
contracted with Energy Resources International, Inc. (ERD) 1o conduct a detailed analysis
of potential market impacts from the introduction of all Department uranium transfers or
sales under consideration that could result in the displacement of material that would
have been sold by a commercial supplier in the 2005 — 2012 period.

The market study includes the Department’s planned sales and transfers such as the
nuclear material that was authorized under previous govemment agreements with the
Tennessee Valley Authority (TVA) and with USEC prior to its privatization. Since this
material has long been accounted for by industry in the commercial markets, it is
included in ERI's market basc assumptions. The analysis also includes the 15t0 17.4
metric tons of HEU that the Department announced in October 2004 to be down blended
and sold into the commercial market beginning in 2006.

The Potential Impact of Known and Proposed Sales and Transfers from the
Department’s Uranium Inventories

This section reviews the government’s proposed disposition schedule for the BPA Pilot
Project in terms of natural uranium, conversion services, enrichment services and the
potential impact of the proposed transfer, if any, on each of the three market secters. In
addition, as shown in these tables, it was assumed that other proposed projects using
Department inventories could be sold or transferred into the commercial market between
2005 and 2012.



336

Table 1 presents the total uranium inventory that the Department is copsidering for sale
or transfer between 2005 and 2012. The table separates the uranium that the market has
already taken into account (ERI's base assumptions) from the incremental uranium that
is the subject of the present market analysis. The quantities are given in millions of
pounds of uranium concentrate equivalent (we have calculated and estimated amounts of
(U10ge) for DUFs and LEU in order to consider the impact on all three markets
(uranium, conversion and enrichment).

TABLE {
GOVERNMENT UHANIUM & URANlﬁﬂ -EQUIVALENT MATERIAL
TO BE SOLD/TRANSFERRED BEYWEEN 2005 AND 2012
HILLION POUNDS U308 )
i e —— o
MATERIAL ‘ RESPONSIBLE YEAR
IDENTITY ORGANIZATION 3008] 2008] 2067|2008 E‘DOQI 20101 2011 20121 TOTAY
¥
Material Aiready Acounted for in Market:
50 MT HEU To USEC NNSA 2.30 0.20] 0.00 0 .00 3.00; 0.00 0.00} 0.00] 259
TVA Off-Spec. HEU NNSA 1.304 1.30 1.30] 1.30} 1.30 130 1.30/ 1.30 10408
Fasearch Reactors HEU NNSA 0.20] 0.20 0.10 0.201 0.30] Q.10 0.10] 0.30] 1.5
1510 174 MT HEU NNSA 0.00 230 3.00 2.30 .00 0.00 .00 0.00! 750
Totat Materist Accounted ior by the Market: 2.80] 4.00 4.40) 3.80] 1.60 1.40] 1.49] .60/ 22.008
u
Material tc be Disposed in Market
BPA Pilat Project EM 2.50 250 8.00 0.00 0.00 0.00; 0.00 ©.00/ $.00)
lother Proposed Projects Muttiple 175 2.50, 2 60 1.80] 410 3.60] 3,10 070 2015
Totai Materia! Froposed to be Disposed: 425 5.00| 2.80] 1.80] 449 340 310 0.701 2518,
')
]
Tots| Materist Disposai During 2005-2012: 8.05 9.00] 7.00] 5.59, 5.7% §.00] 4.50 2.30] 4718

Table 2 presents the equivalent conversion services quantities that the DOE is
considering to dispose of between 2005 and 2012. The quantities are given in millions

of kilograms of UFs.

GOVERNMENT CO!
T0 BE SOLO/TRANSFERRED BETWEEN 2005 AND 2012
(MILLION kgl ae UFS }

S
TABLE 2

RYICES.E

IVALENY MATERIAL

= WATERIAL ! RESPONGIBLE T YEAR
IDENTITY ! CRGANIZATION 2005]  2006] 2007 20081 2008]  2010f 2011 2013 TOTAL
Materinl Alrasdy Acourted for in Market:
50 MT HEU o USEC NNSA 0.8 .08 9 [ o o 0 O 0.56)
[TVA OH-Spec. REU NNSA 0.50] 0.50) 0.50] 0.5 Q.50 0.50] 8.50f 050 3.9¢4
Resaarch Reaciors HEU NNSA 0.08 0.08 0.04 ©.08] LA 0.04 .04 on 957}
15 16 17.6 MT HEY NHSA 9] 9.88) 118! 058 & o 0 al .91
[Total Material Accountsd fos by the Market: 1,45/ 1.83 .58 148 .61 0.54 0.54] 061 8.4
T
[Material to be Dispased in Market
{BPA Rilot Project EM .96 0.96 B Q] ¢ Of 0 0 1.9¢
Other Propased Projecis Multiple Q.87 ©.96] 1.00; 0.89] 1.57 1.38] 119 027 el
[Total Material Proposed to be Disposed: 1.63] 1.91 1.00] 0589 1.57] 1.38 118 3.27| .62
1 -
Total Materiai Dlsggsll Dull'mi 2008-2012: 3.08; 3.4 2.7 2.3 2.2 1.8 1.7 ©.9] 18 O
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Table 3 presents the equivalent enrichment services quantities that the DOE is
considering to dispose of between 2005 and 2012, The UxOge quantities were converted
to Separative Work Unit equivalent (SWUe) for conversion and enrichment market
analyses.

TABLE 3

GOVERNMENT ENRICHMENT SERVICES-EQUIVALENT EA‘(ERW.

70 BE SOLIVTRANSFERRED BETWEEN 2005 AND 2012

{MILLION SWU)
MATERIAL L ARESPONSIBLE YEAR
IDENTITY } ORGANIZATION 2005 2008 2007] 2008 2009, 2010, 2011 2012} TOT,
Materist Already Acounted for in Market;
0 MT HEU To USEC NNSA 083 005 0.00 0.60 000 0.00 000 8.00] 0.64]
A Off-Bpec. HEU NNSA 0.334 .33 0.33 0.33 ©0.331 0.33 0.33] 0.33] 282
Fesearch Reactors HEU NNSA .07, 9.07! 0.03] 0.07, 9.0 0.03 003 G108 0.508
15t 17.4 MT HEU NNSA 009 066, 0.85] 0.86} 0.00 0.00 Q.00 0.001 2.9
{Total Materisl Accaunted t?f by the Market: 1.62! 1.0 1.22] 1.08 D43 0.36 038 043 5.56
1
Material 1o be Disposed in Market
BPA Pilot Project EM 025 -0.28 .00 0.00] 0.00 0.00] .00} 0.008 0508
10ther Proposed Projects Muttiple o 000 .00, 0.00 0.09 0.17] 0.20] 0.204 087
[Totel Matetial Proposed to}be Disposed: 0.24{ 095 s.00 2.00! o.09 .17 230 0.20) a.17
T
‘otaf Material Disposat During 2005-2012: 078! 08§ 1.22| 1.05] 0.52] 0.53] .56 0.53] £.1
[Cotal Melorial Disporaourng 200220 S s

Potential Impact on the Uranium Concentrates Market

Table 4 presents the total annual uranium-equivalent government sales/transfer material
that the Department is considering to dispose of between 2005 and 2012, and the
projected annual world and domestic supply and demand for uranium. ERI has
concluded that there will be no world market impact if the proposed sales/transfers are
projected to be less than 3% of world demand and less than 10% of domestic demand.
As the domestic market is part of the global market, there is really only one market in
which all suppliers and consumers participate. The Department’s sales/transfers of
uranium include not only the BPA Pilot Project transfers of DUFe, but also other
proposed sales or transfers, These sales and transfers together represent material that the
market may not yet have taken into consideration in future price formation.

Total world supply and demand is projected to be almost in balance, with cumulative
demand during the eight-year period being approximately 32 million pounds greater than
supply, an annual average shortfall of supply of about 4 million pounds. The quantity of
equivalent uranium from the BPA Pilot Project, which is approximately 2.5 million
pounds UzOs equivalent per year as shown in Table |, represents only 4.8 percent of
U.S. demand in 2005 and 2006 and 1.5 percent of world demand.

Since production of uranium over the 2005 through 2012 timeframe is estimated to be
approximately 70 percent of global uranium demand. new production is required to meet
expected demand. Towards this end, the Department’s proposed uranium sales/transfers
can help bridge the gap between current production lcvels and the time when more
supply becomes available in the future.
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Specific to the proposed BPA Pilot Project, the transfer of approximately 5 million
pounds Ua0z(e} planned during the 2005 and 2006 timeframe is unlike other Department
transfers or sales because it will only be used to mect the specific reactor requirements of
EN and not sold into the market. Furthermore, because additional processing is required
before it can be useable as fuel, this uranium will not be used in EN's reactor until 2009
and beyond.

ND PR MATERIAL
MILLION POUNDS U308
YEAR
SUPPLY & DEMAND 2005] 2006] 2007] 2008] 2009] 2070] 2011] 2012|TOTAL
SUPPLY:
TOTAL MINE PRODUCTION {a) 11177 117.2] 121.3] 128.9] 137.5] 132.37 1284) 121.8 99
TOTAL AMU (b} 58.5] &7.8] 557 532 481 49.4] 50.9) 524 42
TOTAL WORLD SUPPLY 17027 1747 1771 1821} 1B5.6] 1BY.7] 179.3] 1743 142
DEMAND:
TOTAL WORLD DEMAND (c} 174.7) 178.0f 179.2] 178.3] 185.0] 181.5 1801} 1920, 1457}
TOTAL U.S. DEMAND (d} 522 538 530, 528] 529 529 927 526 42
WORLD SUPPLY-DEMAND DIFFERENCE: 45 -13f 22 3.8 0.6 02§ -108] -177 -3
DOE PROPOSED DISPOSITION (o) 4.3 50 26 1.8 41 3.5 3.1 Q7] 2
{a) World uranium production based on mine nameplate capacity.
{b) World aiready-mingd uranium {inventories in all forms and piutenium recycle in Europe and Japan),
{6] World Nuciear jation projection of Aprit 2005.
{d} ERI U.S. demand projection of April 2005,
(@) DOE disposition of uranium in various lorms; see Tabia 1.

Potential Impact on the Conversion Services Market

Table 5 preseats the total annual conversion services-cquivalent sales/transfers that the
Department proposes to sell or transfer between 2005 and 2012, the projected annual
world and U.S. demand for conversion services, and the projected world production. It
can be seen that the proposed disposition is projected to offset the very thin margin
between projected supply and projected demand.

i0
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TABLE S

PROJECTED WORLD CONVERSION SERVICES SUPPLY AND DEMAND, AND PROPOSED
MATERIAL DISPOSITION
(MILLION kgU AS UFSIYEAR)

YEAR |
SUPPLY, DEMAND, & DOE SALE 2005] _2008] 2007] 2008] 2008] 2010] 2011 2012] TOTAL
SUPPLY: 1
PROJECTED WORLD PRODUCTION (a} 43.50f 45.50{ 48.00] 48.00] 48.50] 48.50f S50.00f 50.00{ 383.00¢
PROJECTED INVENTORY SUPPLY (b} 22.52] 22.18] 21.44] 2050} 18.55] 19.00f 1857 20.18] 183.59%
TOTAL WORLD SUPPLY 66.02] 67.668] 6944 ©68.50] 67.05; G8.50] 69.57] 7018 546.91
DEMAND:
TOTALWORLD DEMAND (¢) 63.62] 8395 65.15] 64.87] 6720] 86.15] 6942 70.18] 530.3
TOTAL U.S. DEMAND (g} 19.99] 2046 20.28! 20.24] 20.23] 2023 20.18] 20.13}] 161.74
WORLD SUPPLY-DEMAND DIFFERENCE: 2401 371 4.29) 382 -015] 235 0.14] -0.01 16.56¢
DOE PROPOSED DISPOSITION (e) 1.63 1.91 1.001 069 157 138 119 027 5.62
{a) Western world production based on 83% of canversion plant nameplate capacity.

(b} World inventoties in all fotms and plutonium recycle in Europe and Japan.
{c) World Nuclear Association demand projection of Aprit 2005

{d) ER{ U.S. demand projection of April 2005.

{a) DOE proposed disposition of uranium in various forms, see Table 2,

As shown in Table 5 implementation of all the Department’s proposed material
dispositions would result in & total of 9.6 million kglU(e) of conversion services being
introduced into the market between 2005 and 2012. This is an average of approximately
1.2 million net kgU(e) per year of conversion services equivalent. However, the
proposed transfers and sales would offset the projected shortfall, and thus, there would
essentially be no impact on the market as a result of the proposed sales/transfers.

The proposed BPA Pilot Project alone would result in the transfer of uranium containing
conversion services amounting to approximately 0.96 million kgU per year or 4.7
percent of U.S. demand (or about 1.5 percent of world demand) in 2005 and 2006.
ConverDyn, the only domestic convertor, is producing to make up an 8 million kgU ioss
of production from its NRC mandated shutdown Jast year, Consequently its conversion
capacity until 2008 is believed to be committed, ERI's analysis notes that the
conversion industry worldwide is vulnerable to supply shortages and therefore the
proposed Department transfer will provide needed supply that will be guickly absorbed
by utilities to relieve pressure on the fucl processing chain and to increase inventories.

Potential Impact on the Enrichment Services Market
Table 6 presents the total annual enrichment services-equivalent that the Department
proposes to selt or transfer between 2005 and 2012, the projccted annual world and Uus.

demand for enrichment services, and the projected U.S. production.

As shown in Table 6, implementation of the proposed material disposition schedule
would result in little impact on the enrichment market. Under the proposed BPA Pilot
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Project, new enrichment demand of approximately 508,000 SWU will actually be

created over a two year period in order to enrich the DUF, up to the assay of natural
uranium. The BPA Pilot Project transfer represents 1.9 percent of domestic enrichment
demand and 0.6 percent of world demand.

e _JABLES _ B
PROJECTED WORLD ENRICHMENT SUPPLY AND DEMAND, AND PROPOSED MATERIAL DISPOSITION
{MILLION SWU)
YEAR T
SUPPLY & DEMAND 2005] 2006] 2007] 2008] 2008] 20t0] 2011] 2012]TOTAL
SUPPLY:
TOTAL PRODUCTION {a) 34.32] 35.65] 35.23] 36.41] 37.42{ 38.47] 3507 36.25] 289.4
PRACJECTED INVENTORY SUPPLY (D) 8427 851 870} 86631 800f 823] 852} 855 5753
TOTAL WORLD SUPPLY 42.74; 44161 43.83] 45.04] 4542{ 4770} 4359] 44.80; 357.3
DEMAND:
TOTAL WORLD DEMAND (c) 42.07] 42.86f 44.72] 44.59) 4782 46.62] 4895] 43.84 367.474
TOTAL U.S. DEMAND (d) 13.01] 13.36] 13.28] 13.29] 13.33] 13.37] 13.36] 13.36] 106.37
WORLD SUPPLY-DEMAND DIFFERENCE: 067} 1.30f -0.79] D45} -240f 108] -536) -5.04f -10.09
DOE PROPOSED DISPOSITION (e): -0.24] -025] 0.00] 0.00; 008 017 020f 020 0.7
{a) World production based on economic capacity.
{b) World inventories in various forms and plutonium recycle in Europe and Japan.
{c} World Nuclear Association demand projection of Aprit 2005
{d) ER1 U.S. demand projection of April 2005.
{8} DOE proposed disposition of uranium in various in varigus forms: see Table 3,

Market Implications and Conclusions

It is believed that the quantities of uranium, conversion services, and enrichment
services that would be introduced into the commercial nuclear fuel market are so small
over the 2005 through 2012 timeframe that they would have a minimal impact on the
domestic and world markets and, therefore, it should not deter any future uranium
exploration and development plans, conversion facility expansion or enrichment supplier
plans to construct new enrichment facilities.

In the past, nuclear fuel companies were very sensitive to government inventories
entering the nuclear fuel markets as the transfers or sale was perceived to depress prices.
Since the current uranium market is characterized by a primary supply shortfali and
prices have been rising for the past year with other markets (conversion) showing
tightening as well as rising prices, we believe this transfer would have little impact on
the market, and may in fact represent necessary supply to mitigate an even more rapid
rise in price.
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Appendix A

Glossary

Cameco Corporation - A Canadian corporation that is the world's largest supplier of uranium
and one of the largest suppliers of uranium conversion services. Cameco is one of the three
members of the Western Consortium under the Commercial Feed Agreement.

COGEMA - A French company owned by Areva that is active in all phases of the nuclear fuel
cycle including uranium enrichment production. Cogema is one of the members of the Western
Consortium under the Commercial Feed Agreement.

Commercial Feed Agreement - An agreement between members of the Western Consortium
and Russia whereby the natural uraniuvm feed component associated with the Russian LEU
delivered under the HEU Agreement after 1998 is purchased for resale in the commercial
uranitm market. Sales of this natural uranium in the United States is subject to quotas set forth
in the USEC Privatization Act.

ConverDyn — The only U.S. convertor of uranium hexafluoride.

conversion — The process whereby natural uranium in the form of an oxide is converted to
uranium hexafluoride (see uranium hexafluoride or UFe) gas by the addition of fluorine.

depleted uranium hexafluoride (DUFg)~ Uranium that is fluorinated whose content of the
fissile isotope uranium-235 is less than the 0.7 percent (by weight) found in natural uranium, so
that it contains more uranium-238 than found in natural uranium,

down blended — The term used to describe the process whereby highly enriched uranium is
mixed with depleted, natural, or low enriched uranium to create low enriched uranium. For
example, one ton of highly enriched uranium can be mixed or blended with approximately 30
tons of natural or low enriched uranium to create 31 tons of commercial grade low enriched
uranium.

enriched uranium — Uranium whose content of the fissile isotope uranium-233 is greater than
the 0.7 percent (by weight) found in natural uranium. (See uranium, natural uranium, and highly
enriched uranium.)

enriched uranium product (EUP) — Uranium that has been converted to UFs by adding

fluorine and the U-235 level has been enriched greater than natural uranium (0.711 Percent U-
235).

13
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Energy Resources International, Inc. (ERI) - Internationally recognized nuclear fuel cycle
consultants and authors of the independent assessment of market impacts of government sales
and transfers on the uranium, conversion and enrichment industrics.

EURODIF SA. ~The operating company for the Georges Besse gaseous diffusion uranium
enrichment plant in France that AREVA, a French integrated nuclear fuel supply and services
company, has majority ownership interest.

Executive Agent - Under the HEU Agreement, these are the commercial companies
responsible for implementing the HEU Agreement on behalf of the U.S. (USEC) and Russta
(Tenex) Governments.

fissile material — Any material fissionable by thermal (slow) neutrons. The three primary fissile
materials are uranium-233, uranium-235, and plutonium-239.

gas centrifuge - A uranium enrichment process that uses contrifuges to spin uranium
hexafluoride in gaseous form at high speeds and separate uranium-235 isotopes from the
uranium-238 isotopes based on their difference in atomic weight.

gaseous diffusion - A uranium enrichment process where uranium hexafluoride in gaseous
form is forced through a series of membranes to increase the concentration of uranium-235
isotopes.

GNSS - Global Nuclear Supply and Services, Inc. was until 2004 Tenex’s U.S. marketing agent
for the sale of natural uranium from the HEU Agreement.

HEU Agreement - The Agreement Between the Government of the United States and the
Government of the Russian Federation Concerning the Disposition of Highly Enriched Uranium
Extracted from Nuclear Weapons was signed on February 18, 1993. The HEU Agreement
provides for the purchase over 20 years (1993-2013) of 500 metric tons of weapons-origin
highly enriched uranium converted to commercial grade Jow-enriched uranium from the Russian
Federation. This agreement is also referred to as the U.S -Russian Highly Enriched Uranium
Purchase Agreement.

highly enriched uranium or HEU - Uranium whose content of the fissile isotope uranium-235
has been increased through enrichment to 20 percent or more (by weight). The Russian HEU
that is down blended under the HEU Agreement has an enrichment level of above 90 percent
uranium-2335.

kgl - Kilograms of uranium.

long-term price — In the context of this report, refers to the price paid for nuclear fuel materials
and services that will be delivered more than one year after the contract is signed.
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Louisiana Energy Services (LES) ~ A partnership between Urenco, Westinghouse Electric
Company (a subsidiary of British Nuclear Fuels pic), and three U.S. nuclear utilities (Duke.
Entergy, and Exelon), was formed to construct and operate a 3 million SWU uranium
enrichment plant (called the National Enrichment Facility) in Lea County, New Mexico. LES
proposes to utilize Urenco gas centrifuges for the new enrichment plant. LES plans to install |
million SWU of capacity by 2009, increasing to 3 million SWU by 2013.

low-enriched uranium or LEU -~ Uranium whose content of the fissile isotope uranium-235
has been increased through enrichment to morc than 0.7 percent but less than 20 percent by
weight. Most nuclear power reactor fuel contains low-enriched uranium containing 3 to §
percent uranium-235.

MTU - Metric tons of uranium.

natural uranium component — The feed material provided to a uranium enricher for producing
enriched urantum and uranium tails. The natural uranium feed component consists of U;Oy
from the mining industry and U;Oz to UF, conversion.

Nuclear Regulatory Commission (NRC) - The federal agency responsible for licensing and
regulation of nuclear safety, safeguards and security of commercial nuclear facilities.

Paducah Gaseous Diffusion Plant ~ The only remaining operating uranium enrichment plant
in the United States, located in Paducah, Kentucky.

Portsmouth Gaseous Diffusion Plant - A shutdown uranium enrichment plant maintained in
cold standby and located in Piketon, Ohio.

Privatization Act - On April 26, 1996, the USEC Privatization Act, Public Law 104134 (42
U.S.C. 2297h) was enacted.

RWE Nukem — A German company that is a trader of uranium and other nuclear fuel supply
materials and services in the international market. RWE Nukem is one of the members of the
Western Consortium under the Commercial Feed Agreement.

separative work units or SWU - The unit of measurement for the effort needed to enrich
uranium.

spot market price or spot price — In the context of this report, refers to the price paid for
nuclear fuel materials and services delivered within 6 months of the purchase date.

tails — Refers to depleted uranium hexafluoride produced during the uranium enrichment
process.
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Tenex - Joint Stock Company Techsnabexsport ~ a company that is wholly owned by the
Russian Government and controlled by the Federal Atomic Energy Agency, Russian Federation.
that acts as Russia’s executive agent on the HEU Agreement.

uranium — A radioactive, metallic element with the atomic number 92; one of the heaviest
naturally occurring clements. Uranium has {4 known isotopes, of which uranium-238is the
most abundant in nature. Uranium-233 is commonly used as a fuel for nuclear fission. (See
natural uranium, enriched uranium, highly enriched uranium, and depleted uranium
hexafluoride.)

Uranium Antidumping Suspension Agreement - In October 1992, the U.S. Department of
Commerce signed agreements with six republics of the former Soviet Union whereby imports of
uranium and enrichment would be restricted from end usc in the United States.

uranium hexafluoride or UF6 — The form of uranium that is the end product of the uranium
conversion process. The UF6 can then be fed through a uranium enrichment process, either
diffusion or centrifuge.

United States Enrichment Corporation (USEC, Inc.) - Currently, the only enricher of
uranium operating in the United States and operator of the Paducah Gaseous Diffusion Plant.
USEC is also the U.S. executive agent on the HEU Agreement. USEC, which was formerly a
wholly owned government corporation, was privatized in 1998.

Western Consortium ~ A group of three Western uranium suppliers (Cameco, COGEMA.
RWE Nukem) that has signed an agreement with Russia to buy and then market the natural
uranium associated with the HEU Agreement that remains in the U.S. under the Commercial
Feed Agreement.

World Nuclear Association (WNA) - The World Nuclear Association is the global
organization that secks to promote the peaceful worldwide use of nuclear power as a sustainable
energy resource for the coming centuries. Specifically, the WNA is concerned with nuclear
power generation and all aspects of the nuclear fuel cycle, including mining, conversion,
enrichment. fuel fabrication, plant manufacture, transport, and the safe disposition of spent fuel.
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Beard, Susan

From: Beard, Susan

Sent: Friday, December 16, 2005 3:10 PM
To: Krentel, David

Subject: Re: Sec 314 Barter Sales

My gut is that it is not permanent. Please talk to Mary

—————— Original Message-—==-

From: Krentel, David <Pavid.Krentel@hg,doe.gov>
To: Beard, Susan <Susan.Beard@hg.doe.gov>

Sent: Fri Dec 16 15:00:54 2005

Subject: Sec 314 Barter Sales

Susan -

According to the REDBCOK, the basic rule is that a provision in an annuval appropriation is
not permanent unless the language used or the nature of the provision makes it clear that
Congress intended it to be permanent. Language indicating futurity or a provision of
general character bearing no relation to the cbject of the appropriation can overcome the
presumption that the provision is not permanent.

There are six additional factors used in determining if the provision is permanent:

1. The repeated inclusion of a provision in yearly approprs acts indicates that it is not
intended to be permanent.

2. The inclusion of a provision in the United States Code indicates permanence.

3. lLegislative history is relevant, but usually is used to support a conclusion based on
words of futurity.

4, If the provision bears no direct relationship to the appropriation act in which it
appears, this is an indication of permanence..

S, The phrasing of a provision as positive authorization is an indication of permanence
but usually is considered in conjunction with words of futurity.

6. A provision is permanent if construing it as temporary would render it meaningless or
produce an absurd result.

factors 1, 2, 3, and % have never been used as the scle basis of finding permanence
without words of futurity.

In terms of section 314, factor 5 is clearly present: the provision is a positive
authorization. However, factor 5 needs to be supplemented by words of futurity. The
REDBOOK states that “Addition of the phrase ‘with respect to any fiscal year’ makes the
provision permanent. B-23011C, April 11, 1988.“ Section 314 contains the phrase ‘without
fiscal year limitation’ which is very similar, but the phrase modifies “to use any
proceeds..to remediate uranium inventories” so 1 would construe that to mean that the
receipts we get from the barter are to be treated as no year funds, not that the provision
is permanent.

In short, I think this is grayer than I expected, but I don’'t think it is permanent.
Let me know what you think and then I will get with Mary Egger and then back to budget on
this,

Thanks!

David N, Krentel

Deputy Assistant General Counsel for Legal Counsel United States Department of Energy
GC-77

Room 6A-211

202-586-6721
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From: Grant, William

Sent: Wednesday, March 01, 2006 11:10 AM
To: Egger, Mary; Beard, Susan

Subject: RE: Section 314 of EWD '06

Mary,

1 believe if we've sold the material and we have the cash in hand by 9/30/06, we'd still be able
to use the funds until they were fully expended. If we do not receive the cash untii after
9/30/06, however, we'd have to deposit any proceeds into the general Treasury because our
authority to retain the proceeds expires with the appropriations bill come 9/30/06.

Will Grant

General Counsel/General Law
(202) 586-6965, Rm. 6A-228 ... .

Egger, Mary :

From: AN
Sent: Wexinesday, March 01, 2006 11:05 AM
To: Beard, Susan; Grant, William
Subject: FW: Section 314 of EWD 06
Importance: High

Larry Brown asked me whether GC has formed a view on this question yet. Have you had a chance to consider?

«-~-Original Message----

From: Egger, Mary

Sent: Thursday, February 23, 2006.6:03 PM
To: Beard, Susan; Grant, Wilfiam
Subject: Section 314 of EWD '06

i was in a meeting today on the development of DOE's uranium sales strategy that's been promised to Domenici and
the upcoming DOE sale under section 314,

A legal issue came up with respect to the authority granted that affects the sales strategy. DOE needs fo sell about
200 metric tons to get us through the rest of the fiscal year. Since we don't know that 314 will be reenacted {(and I'm
assuming we'd need it to retain the revenues) the question came up whether we could enter into a long term contract
for the deliver of uranium in 2007 and 2008, with payment occurring upon delivery. Could we still retain the proceeds
under a contract entered into in this fiscal. year when we had 314 if the authority was not reenacted (or if it changed in
some other substantive way)? .

What saith you ?7
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Beard, Susan

From: Grant, William

Sent: Wednesday, May 30, 2007 5:44 PM

To: Hill, David R.; Beard, Susan; Egger, Mary
Subject: RE: Tc99 package

I just spoke with Terri Lee, Scott referenced a conversation he had with CBO in which they felt
that section 314 had not moved forward into 07 or they would have scored it in the Revised CR.

From: Hitl, David R,

Sent: Wednesday, May 30, 2007 4:24 PM

To: Grant, William; Beard, Susan; Egger, Mary
Subject: RE: Tc99 package

t know Scoft doesn't like section 314. But he didn't like it in FY 2006 either. That he doesn' like it is different from
saying that he (or anybody else) thinks that as a legal matter, it wasn't extended by the CR through the end of FY
2007. Before we say in the action memo that congressional staff disagree with us as on a legal matter (which is what
the current version of the action memo says), | just want {o be clear that is true. If all we know for sure is that Scott or
others have problems with section 314 itself and don't like us using it, then we should say that instead.

From: Grant, William

Sent: Wednesday, May 30, 2007 4:21 PM

To: Beard, Susan; Hill, David R.; Egger, Mary
Subject: RE: Tc99 package

I believe Scott O'Malia has expressed surprise that 314 was continued under the CR.

From: Beard, Susan

Sent: Wednesday, May 30, 2007 4:20 PM

To: Hilf, David R.; Egger, Mary; Grant, Willlam
Subject: RE: Tc99 package

i think GC staff is in agreement that we have the authority. | am not aware of what Hill staffers think ctherwise.

From: Hill, David R.

Sent! Wedrniesday, May 30, 2007 4:14 PM

Yo: Eqger, Mary; Beard, Susan; Grant, William
Subject: Te99 package

I note that this action memo says that some congressional staff disagree with the view that the CR continued
the section 314 authority into FY 2007. Really? | thought the CR was crystal clear in extending the authorities
of the FY0B act into FY07, except as specifically provided otherwise in the CR -- and the CR did provide
otherwise as to several different things, just not as to the section 314 authority.
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~— Principal Statements —

U. S. Department of Energy

Consolidated Bolance Sheets
As of September 30, 2007 and 2006
{5 in miflions)

FY 2007 FY 2006
ASSETS: Mor AL+ LA -+ B
Intragovernmental Assets;
uad Balance with Treasury M3 $ 18,359
Investments, Neg o8 25,681
Aceounts Receivable, Net s 575
Regulatory Assets P e
Otﬁr Assets
Total lntragovemmenml Assets
Invesements, Net Mo
Accounts Receivable, Net Mo 3!
[ Inventory, Net: o
Strategic Petroleum and Northeast Home Heating Oil Reserve
2 Nuclear Materials
AQther Inventory
Genesal Property, Plant, and Equipment, Net & ®
Reﬁulamry ssets Mo d
Other Non-Intragovernmental Assets M9

Consolidated and Combined
Financial Statements

Total Assets 8.1
LIABILITIES; Ctre 10
Intragovernmental Lizbilitics:
ccounts Payable $ 66
Debg oeatl 11,481
Deferred Revenues and Other Credits M 3
Other Liabilities o1 271
Total Intragovernmental Liabilities § 11854
Accounts Payable 3,793
Debt Held by the Public ®e! 6,427
Deferred Revenues and Other Credits ®o¢12 25,145

Environmental Cleanup and Disposal Ligbilities "= 263603
Nt

Pension and Other Actuarial Lizbiliti 12,433

Obligations Under Capital Leases 214

Other Non-Intragovernmental Liabilities Moe2® 3272 2,828

Contingencies and Commitments Mo izand 17 11071 5,836
otal Liabilities § 337,812 $ 297147

NETPOSITION:
Unexlp'endzd Axpgropmnm}s e -
Unexpended Appropriations - Other Funds
Cumulative Results 0¥Operations

Cumulative Results of Operations - Earmarked Funds M=t

Cumulative Results of Operations - Other Funds

Total Net Position
Total Liabilities and Net Position

The accampanying notes are an integral part of these statements
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33 MOBoN

TINANCIS

U. S. Depurtment of Energy
Consolidated Statements of Net Cost
For Years Ended September 30, 2007 and 2006

{$ in miflions}

FY 2006
FY 2007 {Unaudited)
%m“(?c THEMES: ——————————e
nergy Security:
Ener’g?’, Divers‘ig
rogram Costs 1,085 $ 1415
Less: Earned Revenues e ) (616}
Net Cost of Energy Diversity IR 9
Environmental Impacts of Energy
Program Costs 1,041 989
Less: Earned Revenues (e 19 (60} (95}
Net Costs of Environmental Impacts of Energy TTTTORY 894
Energy Infrastructare
rogram Costs . 3930 3,951
Less: Earned Revenues ™ ofaie) a3
Net Cost of Energy Infrastructure 216 (362
Energy Productivity Program Costs 896 470
Net Cost of Energy Security 7340 1,801
Nuclear Security:

Nuclear Deterrent Program Costs
‘Weapons of Mass Destruction Program Costs
Nucleat Eropulsion blants
Prograr Costs .
Less; Earned Revenues &% 12
Net Cost of Nuclear Propulsion Plants
Net Cost of Nuclear Security

Scientific Discovery and Innovation:
Net Cost of Scientific Discovery and Innovation

Environumental Responsibility:
Environmental Cleanup

Program Costs

Less: Earned Revenues Mot

Net Costs of Environmental Cleanup

Managing the Legacy Program Costs
Net Cost of Environmental Responsibility
Net Cost of Steategic Themes

OTHER PROGRAMS:
Reimbursable Progsams:
gram Costs
Less: Eamed Revenue:
Net Cast of Reimbursable Programs
Other Programs: M0
ragram Costs
Less: Earned Revenues Mo
Net Cost of Other Programs
Costs Applied to Reduction of Legacy Environmental Liabilities Mot 14mdan
Costs Not Assigned o2

 (Nose 19}

Net Cost of Operations Mo 3 BLAS__E g3 gm0

The accompanying notes are an integral part of these statements
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U. S. Department of Energy

Consolidated St ts of Changes in Net Position
For Years Ended September 30, 2007 and 2006
{5 in miflions} ¥Y 2007
Note 1)
j§ Earmorked Funds _ All Other funds __ Eliminations Consclidated
242 CUMULATIVE RESULTS OF OPERATIONS:
5 § Beginning Balances 5 (1345) $ (179,661) H - $ (181,006)
Change in Accounting Principle 0929 I - 955
2 § Beginning Balances, as Adjusted [ $ 75,0355 B - ¥ (86051
L Buﬁgemy Financing Sources:
3E “Appropriations Used $ 36 § 22502 $ - $ 22508
BE lonexchange Revenue 72 2 - 74
=2 Donations and Forfeitures of Cash - 12 - 12
g Transfers - In/(Out) Without Reimbursement (878) 9 - (869)
] Orher Financing Sources (Non-Exchange):
“ Donations and Forfeitures of Cash . 4 - - 4
Teansfers - In/(Out) Without Relmbursement 87 48 144 - 192
Imputed Financing from Costs Absorbed by Others e} 2 1,744 - 1,746
Gther 343 163 (472) 34
Total Financing Sources §Bm § 24576 §TTE §IT
Net Cost of Operations (4139) (57.808) 472 (61,495}
Net Change T a51) ENEENIYI] [ - $T (37760
Total Camulative Results of Operations 3 (5524 § @O [ - § RI781%)
UNEXPENDED APPROPRIATIONS:
Beginning Balances $ 4 s 9864 $ - s 99
Budgetary Financing Sourees:
“Appropriations Received 029 $ 5 $ 23291 $ - $ 2329
Appropriations Transferred - In/{Ow) - 13 - 13
Ot{er Adjustments 1 [¢3] - -
Appropriations Used ; 36 (22.502) - (22.538)
Total Budgetary Financing Sources -] §H01 g P N7
Total Uncxpended Appropriations [ 17 3 3 N § G682
Net Position § 5507 § (J01,626) 3 - 3 (07,1331
FY 2006 {Unaudited]

CUMULATIVE RESULTS OF OPERATIONS:
Beginning Balances $ 3,264 $ (143,021} $ - $ {139,757)
Bu%xgetary Financing Sources:

Appropriations Used H 14 $ 22,708 $ - $ 22,720
onexchange Revenue 60 2 - 62
Donations and Forfeitures of Cash - 13 - 13

Transfers - In/{Out) Without Reimbursement (216} - - (216}
Other Financing Sources (Non-Exchange):

Donations and Forfeitures of Cash 1 - - 1

Transfers - In/(Qut) Without Reimbursement Mo {611} {13) - (626)

Imputed Financing from Costs Absorbed by Others No=23 2 621 -

Other 502 11 (459) 54,
Total Financing Sources 8 {248) § 23,338 § (459} 8 22,631
Net Cost of Operations . {a381) (59,978) 459 (63 88@%
Net Change §(4,609) 3 (36,640 s - § (41249
Tatal Cumulative Results of Operations 8 {1,345) § (175,661) g - $ (181,006)
UNEXPENDED APPROPRIATIONS:

Beginning Balances § 10 $ 8968 § - §  8IT8
Budgetary Financing Sources:

"Appropriations Received ™21 s 5 & 23847 s - $ 23899

Appropriations Transferred - In/(Out) - 17 - 17

Other Adjustments 1) {262) - (263)

Apgropriations Used (4) (22,706) - (22,7201,
Total Budgetary Financing Sources $ 37 S 896 $ - ] 933_
Total Unexpended Appropriations | — s 9864 s H X IV
Net Position s {(1.398) §_(169.7%7) § - §_(171,095)

he accomp notes are an Ipart of these




U. S. Department of Energy

Combined Statements of Budgetary Resources

For Years Ended September 30, 2007 and 2006

{$ in millions)

BUDGETARY RESOURCES:
Unobligated balance, Brought Forward, October 1 (M2
Recoveries of Prior Year Unpaid Obligations
Budget Authority:
ppropriations 025
Borrowing Autharity
Contract %\uthnrity
Spending Authority from Offsetting Collections:
Eamegz
Collected
Change in Receivables from Federal Sources
Change in Unfilled Customer Orders:
Advances Received
Without Advance from Federal Sources
Subtotal
Nonexpenditure Transfers, Net, Anticipated and Actual
Temporarily not Awailable Pursuant to Public Law
Permanently Not Available
Total Budgetary Resources o2

STATUS OF BUDGETARY RESOURCES:
Obli%rions Incurred:
ircet

Exempt from Apportionment
Reimbursable
Total Obligations Incurred o 229

Unobligated Balance:

Apportioned

Exempt from Apportionment
Unobligated Balance Not Available Mo 335

“Total Status of Budgetary Resources

CHANGE IN OBLIGATED BALANCE:
Obligated Balance, Net:

Inpaid Obligations, Brought Forward, October 1 M2

Less: Uncollected Customer Payments from
Federal Sources, Brought Forward, October 1
Total Unpaid Obligated Balance, Net, October 1
Obligations Incarred N9
Less: Gross Outlays

Less: Recoverics of Prior Year Unpaid Obligations, Actual

Change in Uncollected Customer Payments from Federal Sources

Obligated Balance, Net, End of Period:
opaid Obligations M= 32

351

Tess: Uncollected Customer Payments from Federal Sources %9

Total, Unpaid Obligated Balance, Net, End of Peried

NET QUTLAYS:
Gross Outlays
Less: Offsetting collections
Less: Distributed Offsetting Receipts oz od 259
Net Outlays ezt

The accompanying notes are an integral part of these statements

Yk

2007

FY 2006

FY 2007 (Unoudited)
$ 4159 § 4244
52 47

5 24,616 8 25374
315 270

692 871
7,755 7,727
22 16

30
12 (603)
§ 33489 533,685
117 (52)
(237) (266)

Y WG Y ]

336132 . § 35850

$ 24770 § 24,701
,897 3,047
4,385 3,908
TR0 E 36se”
2,495 2552
50

1535 1,580

Y R0

$ 121% s 17229
(4,100) (4,687

§ 1409 $ 12542
32052 31,656
(36,748) (30,642)
(47)

e 987

5 1A%

5 19447 5 1819

(4,201 4,100
gﬁ?ﬁﬁ}”—‘i“‘}z‘f l

$ 30748 $ 30642
(7,764} (7.757)
(2.926) 26

20
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U. S. Department of Energy
Consolidoted Statements of Custodial Activities
For Years Ended September 30, 2007 and 2006

{$ in millions)

SOURCES OF COLLECTIONS:

Cash Collections: ®¥¢3

H 13 3 17

Interest

Federal Energy Regulatory Commission

Power Marketing Administration Custodial Revenue
Total Cash Colleetions
Accrual Adjustment
“Total Custodial Revenue

DISPOSITION OF REVENUE:
Transferred to Others:
Department of the Treasury (290) {200)
Army Corps of Engingers (31) 3
Bureau of Reclamation (305) (333)
7 (5)

Financial Statements

Consolidated and Combined

Others
Decrease/{Increase} in Amounts to be Transferred
Net Custodial Activity

The accompanying notes are an integral part of these statements
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~— Notes to the Consolidated and Combined Financial Statements —

1. Summary of Significant Accounting Policies
A, Basis of Presentation

These consolidated and corbined financial statements have been pre-
pared to report the financial position and results of operations of the
US. Department of Energy (the Department). The statements were
‘prepared from the books and records of the Department in accordance
with generally accepted accounting principles applicable to Federal
entities.

B. Description of Reporfing Enfity

“The Department is a cabinet level agency of the Executive Branch
of the U8, Government. The Department is oot Subject o Federal,
s

result, the Department’s financial statements reflect nat only the costs
incurred by these contractors, but also include certain contractor assets
{e.g employee advances and prepaid pension costs) and hiabilities (e.g,,
accounts payable, accrued expenses including payroll and benefits, and
pension and other actuarial liabilities) that would not be reflected in
the financial statements of other Federal agencies that do not have
these unique contractua] relationships.

C. Basis of Accounfing

“Transactions are recorded on an accrual accounting basis and budget-
ary basis. Under the accrual method, revenues are recognized when
camed and expenses are recognized when liabilities are incurred,
without regard to receipt or payment of cash. Budgetary accounting
facilitates compliance with legal constraints and controls over the

use of Federal funds. All material intra-departmental balances and

state, or Jocal income taxes. The Dep organiza-
tions are located in Washingron, D.Cand Gcrmzmtown, Maryland,
and consist of an executive managerment structure that includes the
Secretary; the Deputy Secretary; the Under Secretary of Energy; the
Under Secretary for Nuclear Security/ Administrator for The National
Nuclear Security Administration; the Under Secretary For Sa-

ence; Secrerarial staff izations; and program that
provide technical direction and support for the D s principal

have been climinated in the Consolidated Balance Sheets,
Consofidated of Net Cost, Consolidated of
Changes in Net Position, and Consolidated Statements of Custodial
Activities. The Combined Statements of Budgetary Resources are
prepared on a combined basis and do not include intra-departmental
eliminations.

these financial assets, liabilities, eamed

programmatic rissions. The Department also inchades the Federal
Energy Regulatory Commission (FERC), which is an independent
organization responsible for segulating the trensmission and sale of
natural gas for resale in interstate commerce and for the transmission
and whalesale of electricity in interstate commerce and the lcensing of
hydroclectric power projects.

"The Department has a complex field structure comprised of opera-
tons offices, field offices, powes marketmg ndmxmstranons (Bonn»
evﬂk Power Admini Power A i

i Power A and Western Area Power
Administration), laboratories, and other facilities. The majority
of the Departments environmental cleanup, energy research and
development, and testing and production activities are carried out hy
major conmTaCtors. “The contractors operate, maintain, or suppon the

revenue, and costs have been classified according w the type of entity
with whom the ions were made, 1 d assets and
liabilities are those from ot to other Federal entities. Intragovernmen-
tal carned revenue represents collections or accruals of revenue from
other Federal entities, and intragovernmental costs are payments or
accruals to other Federal entities.

D. Fund Balance with Treasury

Funds with the Department of the Treasury (Treasury) primasily
represent appropriated and revolving fonds that are available to pay
current fiabilities and finance authorized purchases. Disbursements
and seceipts are processed by Treasury, and the Department’s records
are reconciled with those of Treasury {see Note 3}

d facilities on a d basis E.h Net
and provide other special work under the directon of DOE field
The D: ifics these against  Allj are reported at cost net of amortized premiums and

financial responsibility from nuclear accidents under the provisions
of the Price-Anderson Act.

1 relati

‘These

have unique hips with the

Department. In most cases, their charts of accounts and account-

ing systern are integrated with the Department’s accounting system
through a home office-branch office type of arrangement. Addition-
ally, the Department is responsible for funding certain defined benefit
pension plans, as well as postretirement benefits such as medical

care and life insurance, for the employees of these contractors. Asa

discounts as it is the Department’s intent 1o hold the investments to
maturity. Premiums and discounts are amortized using the effective
interest yield method (see Note 4).

£ Accounts Receivable, Net

"The amounts due for non-intragovernmental {non-Federal) receivables
are stated net of an allowance for uncollectible accounts. The estimate
of the allowance is based on past expetience in the collection of receiv-
ables and an analysis of the outstanding balances (see Note 5).

SJUBIIOIS oRuBUL
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Stockpile materials are recorded at historical cost in accordance with
Statement of Federal Financial Accounting Standards (SFFAS) No. 3,
Accounting for Inventory and Related Property, except for certain
nuelear materials identified as surplus or excess 1o the D %

or purposes, and must be accounted for separately from the Govern-
ment’s general revenues {see Note 18).

K. Accrued Annual, Sick, and Other Leave

needs, These nuclear materials are recorded at their net realizable value
{see Note 7).

H. General Property, Plant, and Equipment, Net

Property, plant, and equipment that are purchased, constructed, or fab~
sicated in-house, inchuding major modifications or improvements, are
capitalized at cost. The Department’s property, plant, and equipment
capitalization threshold is $50,000 except for the power marketing
administrations (PMAs) and FERC, which use thresholds ranging
from $5,000 to $25,000. The capitalization threshold for internal use
software is $750,000, except for the PMAs and FERC, which use
thresholds ranging from $5,000 to $150,000 (see Note 8).

Costs of jon are capitalized as ion work in process.
Upon corapletion or beneficial occupancy or se, the cost is transferred
10 the appropriate property account. Property, plant, and equipment
related to envi d ifiti i
the Dx s

toring and p

1 legacy wastes are not capitali
Depreciation expense is generally computed using the straight-line
method. The units of production method is used only in special cases
svhere applicable, such as deprediating automotive equipment on 2
mileage basis and construction equiprment on an hourly use basis. The
Tanges of service lives are generally as follows:

+ Structures and Facilities 25 — 50 years
» Automared Data Processing Software 3 - 7 years
* Equipment 5 - 40 years

* Land and land rights ~ duration of period or 50 years, whichever is ess.

I Liabilities

Lisbilities represent amounts of menies ot other resources likely to be
paid by the Department as a result of a transaction or event that has
already occarred. However, no liability can be paid by the Department
absent an authorized appropriation. Liabilitics for which an appropria-
tion has not been enacted are, therefore, classified as not covered by
budgetary resources {see Note 10}, and thete is no certainty that the
appropriations will be enacted. Also, lisbilities of the Department aris-
ing from other than contracts can be abrogated by the Government
acting in its sovereign capacity.

1. Eormarked Funds

Earmarked funds are financed by specifically identified revenues, often
supplemented by other financing sources, which rexnain available over
time. These specifically identified revenues and other financing sources
are required by statute to be used for designated activities, benefits

Federal employees'annual leave is acorued as it is eamed, and the ac-
erual is reduced annually for actual leave taken. Each year, the accnued
annual leave balance is adjusted to reflect the Jates: pay rates. To the
extent that curtent or prior year appropriations are not available to
fund annual feave carned but not taken, funding will be obtained from
future financing sources, Sick Jeave and other types of non-vested leave
are expensed as taken,

L. Refirement Plans
Federal Evployees

‘There are two primary retiternent systems for Federal employees.
Emgployees hired prior to January 1, 1984, may participate in the Civil
Service Retirement Syster (CSRS). On January 1, 1984, the Federal
Eraployees Retirernent System (FERS) went into effect pursuant to
‘Public Law 99-335. Most employees hited aftet December 31, 1983,
are automatically covered by FERS and Social Security, Employees
hired prior to January 1, 1984, elected to either join FERS and Social
Security or remain in CSRS. A primary feature of FERS is that it
offers 2 savings plan to which the Department automatically contrib-
utes one percent of pay and matches any employee contribution up

to an additional four percent of pay. For most employees hired since
December 31,1983, the Department also contributes the employers
matching share for Social Security. The Department does not report
CSRS or FERS assets, sccumnulated plan benefits, or unfunded Bi-
abilities, if any, applicable to its employees, Reporting such amounts
is the responsibility of the Office of Personnel Management and the
Federal Employees Reti Systern. The Dep does report,
as an imputed financing source (see Note 23) and a program expense,
the difference between its contiibutions to Federal employee pen-
sion and other retirement benefits and the estimated actuarial costs as
computed by the Office of Pessonnel Management. The PMAs make
additional annual contributions to the U. 8. Treasury to ensure that all
postretirenent benefit programs provided to their coployees are fully
fanded and such costs are both recavered through rates and properly
expensed.

Contractr Employees

Most of the Department’s major contractors maintain 2 defined ben~
efit pension plan under which they promise to pay employees specific
benefits, such as a percentage of the final average pay for each year of
service. The Department’s cost under the contracts includes reimburse-
ment of employer contributions to the pension plans. Amounts are
calculated for employers to contribute to their pension plan to ensure
the plan assets are sufficient or provide for accrued benefits of contrac-
tor employees. The level of contributions is d on plan provi-
sions and actuarial assumptions about the future, such as interest rates,
employee tumover and mortality, age of retirement, and compensation
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increases. The I s s also sponsor postreti

benefits other than pensions (PRB) consisting of predorinaatly post-
retirement health care benefits which are gencrally funded on a pay-
as-you-go basis. Since the Department is ultimately responsible for the
allowable costs of funding the pension and PRB plans, it reports assets
and liabilities for these plans {see Note 15),

M. Net Cost of Operafions

Program costs are d in the Consolidated of Net

primacy.

and infiastructure required for ULS, scientific

« Research Integration - Integrate basic and applied research to accel-
erate i ion and to create
and other US. needs.

solutions for energy

Enviromments! Respansibility

- B

Cost by the strategic themes and goals identified in the Department’s
September 30, 2006, Strategic Plan. Program costs reflect fill costs
including all direct and indirect costs consumed by these strategic
thernes and goals. Full costs are reduced by exchange (eamed) revenies
to arrive at net operating cost {see Notes 19 and 20). The strategic
thernes and goals are summarized below.

Energy Security

+ Energy Diversity - Increase our energy options and reduce de-
pendence on o, thereby reducing vulnerability to disruptions and
increasing the flexibility of the market to meet US. needs.

* Environmesntal Impacts of Energy - Improve the quality of the en-
vironment by reducing greenhouse gas emissions and environmental
impacts te fand, water, and air from energy production and use,

*+ Energy Infrastructure - Foster a more flexible, more reliable, and
higher capacity ULS. encrgy infrastructure,

* Enetgy Productvity - Cost-effectively iraprove the energy efficiency
of the US. economy.

Nucdear Security
* Nuclear Deterrent - Transform the Nation's nuclear weapons

stockpile and 0 be more
threats of the 2tst Cenruxy

p o the

+ Weapons of Mass Destruction - Prevent the acquisiion of nuclear
and radiological materials for use in weapons of mass destruction
and in other acts of tervorism,

+ Nuclear Propulsion Plants - Provide safe, milivarily effective nuclesr
propulsion plants to the US. Navy.

Scientific Discovery and Inmovation

* Seienifc Breakihvoughs - Achieve the major scentific discoveries

! Cleanup ~ Complete cleannsp of the contaminated
nuclear weapons manufacturing and testing sites actoss the United
States.

* Managing the Legacy - Manage the Department’s post-closuse
environmental responsibilities and ensure the future protection of
human health and the environment.

N. Revenues and Other Finonding Sources

"The Department receives the majority of the fanding needed to per-
form its mission through Congressional appropriations. These appro-
priations may be used, within satutory Tirnits, for operating and capital

pendi In addition to app financing sources include
exchange and non-exchange revenues, imputed financing sources, and
custodial revenues.

Exchange and Non-Exchange Revenuies

In dance with Federal G standards, the
Department classifies revenues as either exchange {camed) or non-
exchange. Exchange revonues are those that desive from transactions
in which both the Government and the other party receive value (see
Note 19). Non-exchange revenues derive from the Government's
sovereign sight to demand payment, including fines and penalties.
Non-exchange reverues also include interest earned on investments
funded from amounts remaining from the privatization of the United
States Enrichment Corporation {see Note 4). These revenues are not
considered to reduce the cost of the Department’s operations and are
reported on the Consolidated Statements of Changes in Net Position.

Imputed Financing Sources

In certain instances program costs of the Department are paid out of
the funds appropriated to other Federal agencies. For example, certain
costs of retirement programs ate paid by the Office of Personnel
Management, and certain legal judgments ageinst the Department are
paid from the Judgmmen Pund mintined by Tressury. When costs
that are directly ble o the Dep jons are paid
by other agencxcs, the Department reuogmzz:s these amounts on the
fidared &

that will drive U.S. comp and inspire and revol our
approaches to the Nation’s energy, national security, and environ-
mental quality chalfenges.

* Foundations of Science — Deliver the scientific facilities, train
the next generation of scientists and engineers, and provide the

of Net Cost, In addition, these amounts are
recogmz.ed as imputed financing sources on the Consolidated State-
ments of Changes in Net Position (see Note 23).
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Custodial Revenues

“The Department collects certain revenues on behalf of others which are
designated as custodial revenues. The Department incurs virtually no £
costs to generate these reventies, nor can it use these revenues to finance
its operations. The revenues are returnied to Treasury and others and are
reported on the Consolidated Statements of Custodial Activities (see
Note 26).

0. Use of Estimates.

"The Department has made certain estimates and assumptions relating

o the reporting of assets and liabilities and the disclosure: of contingent

assets and labilities to prepare these consolidated financial statements.
Actual results could differ from these estimates,

P. Comparative Data

Certain FY 2006 amounts have been reclassified to conform to the FY
2007 presentation,

2. Non-Entity Assets fin millions}

FY 2007 FY 2006

Intragovernmental

Naval Petroleum Reserve Deposit Fund 019 b3 323 $ 323

jt - Petroleum Pricing Violation Eecrow Fund ®oes 30l 13) 47 72

Subtotal H 370 H 395
Investments - Petroleam Pricing Violation Escrow Fung (Mo ta 13} 202 210
Inventories - Department of Defense stockpile oil (0713 123 123
Other - 18

Total non-entity assets 8 695 746

Total entity assets 129,984 125,306
Total assets $ 130,679 § 126052

Assets in the possession of the Department that are not available for
its use are considered non-entity assets.

Naval Petroleum Reserve Deposit Fund

‘The balance in this fund represents proceeds from the sale of the
Naval Petroleurn Reserve at Elk Hills that are being held until final

Petroleum Pricing Violation Excrow Fund

The Petroleum Pricing Violation Escrow Fund represents custodial
receipts collected as a result of agreements or court orders with
individuals or firms that violated petroleu pricing and allocation
regulations during the 1970s. These receipts are invested in Treasury
securities and of deposit at minarity-owned financial

position in accordance with the Decoupling A Ap-
proximately $288 million is being held for 2 contingency payment
to Chevron, Inc., pending the outcome of equity finalization. The
remaining $35 million is reserved for anticipated adjustments to
Occidental’s final payment and for possible reimbursement to the
investment banker for an advance on its commission.

pending d fry the Dep as to how
to distribute the fund balance. The investments are liquidated, as
needed, to make payments from this fund.
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3. Fund Balance with Treasury fin millions)

FY 2007
Approprioted Revolving  Speciol Other Total
Funds Funds Funds Funds
Unobligated budgetary resources
Available E 2158 8 168 8§ 219§ - 8§ 2545
Unavailable Mow 25 15 1,476 44 - 1,535
Obligated balance not yet disbursed
npaid obligations Mo 16,302 2,460 685 19,447
Uncollected customer payments from Federal sources (3,851 (322) 28) - {4,201)
Deposit fund and other fiabilities - (3) - 360 357
Other adjustients
Appropriations temporatily not available pursuant to law;
and contract authority 257 (694) - - {37y
Unavailable receipt accounts - - 882 - 882
Budgetary resources invested in Treasury securities
Nuclear Waste Fund - - (108)
Urznium Enrichment D&D Fund - (188)
U.S. Eni Corporation revolving fund - (1,473} -
Total FY 2007 fund balance with Treasury $ 14881 S 1612 § 1506 §
FY 2006
Appropricted Revolving Special Other Total
Funds Funds ¢ Funds Funds
Unobligated budgetary resources
waifablk 8 2,367 ¢ 95§ 122 % - 8 2584
Unavailable (e 39 1,441 100 - 1,580
Obligated balance not yet disbursed
%anaid obligations Mo 15,115 2,452 628 1 18,196
Uncellected customer payments from Federal sources {3,697) {(386) an - {4,100}
eposit fund fabilities - - - 377 377
Qther adjustments
Appropriations teruporarily not available pursnant to law,
and contract authority 257 (871} - - {614)
Unavailable receipt accounts - - 881 - 831
Budgetary resousces invested in Treasury securitics
Nuclear Waste Fund - - (183 - {183}
Uranium Enrichment D& Fund - - (110 - (110}
Pajarito Plateau Homesteaders Compensation Fund - - ¢ - (8}
U.%. Enrick i ion revolving fund - (1414 - - {1,414)
Total FY 2006 fund balance with Treasury $ 14081 8 1317 S 1413 § 378§ 17,189
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4. Investments, Net {in millions)

FY 2007
Face ized lized  Market
Premivm Net Market Gains  Value
{Discount) ftosses}
Intragovernmental Noo-Marketable
luclear Waste Fund £ 39434 5 (19571) 8 19463 § L1798 20642
D&D Fund 4,623 50 4,673 20 4,693
US. Enrichment Corporation 1,502 @ 1,498 - 1,498
Petroleum Pricing Violation Escrow Fund - 47 - 47
Subtotal § 45,606 § {19925) § 25681 § 1,199 8 26,880
Petroleum Pricing Violation Escrow Fand 202 - 202 - 202
"Total FY 2007 investments § 45808 § (19925)§ 25883 & 1,199 § 27,082
FY 2006
Face d lized  Marke
Premium Net Market Goins  Value
{Discount} {Losses)
Intragovernmental Non-Marketable
Nuclear Waste Fund § 36481 §  (18529) § 17 952 1 1,393 5 19,345
D&D Fund 4, 1228 82 (68) 4,242
U.S. Enrichment Corporation 1,426 (1) 1 425 - 1,425
Petroleum Pricing &leatxon Esuow Fund 72 - - 72
Pajarito Platean F ion Fund 8 - = 8
Subrotal 8 42215 8 (18,448) § 23,767 § 1,325 8 25092
Petroleum Pricing Vielation Escrow Fund 210 : 210 = 218,
Total FY.2006 & $_ 4245 S (18448 S 23977 § 135§ 25302

Pursuant fo statutery authorizations, the Department invests monies
in Treasury securities and commercial certificates of deposit that

are secured by the Federal Deposit Insurance Corporation. The
Department’s investments primarily involve the Nuclear Waste Fund
{NWF) and the Uranium Entichment Decontamination and De-
commissioning (D&D) Fund, Fees paid by owners and generators of
spent nuclear fuel and high-level radioactive waste and fees collected
from domestic utilities are deposited into the respective funds. Funds
in excess of those needed to pay current program costs are invested
in Treasury securities.

Upon privatization of the United States Enrichment Corpora~
tion (USEC) on July 28, 1998, OMB and Treasury d:sxgnztcd the

“The Federal Government does not set aside assets to pay for
expenditures associated with the funds for which the Department
holds Treasury securities. These Treasury securities are an asset to
the Department and a liability to Treasury. Because the Departiment
snd Treasury are hoth parts of the Government, these assets and li-
sbilities offset each other from the standpoint of the Government as
awhole. For this reason, they do not represent an asset or a ability
in the 1.8, Govesnment-wide financial statements.

Treasury securities provide the Department with authority to draw

upon the U.S. Treasury to make expenditures, subject to available
iations and OMB apporti When the D

requucs redemption of these securities, the Goverament finances

Department as successor to USEC for purposes of di
balances remaining in the USEC Fund. These funds are mvested
in Treasury securities.

those di out of ac dated cash balances by raising taxes

or other receipts, by borrowing from the public o repaying less debt,
or by curtailing other expenditures. This is the same way the Govern-
ment finances all other expenditures.
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FY 2007 Y 2006
Receivable  Allowance  Net Receivable  Allowance Nt

I 1 N 5758 8 575 % 4158 -8 613
Nuclear Waste Fund 3,308 3,308 3,153 . 3,153
Uranium Exrichment D&D Fund - - - 181 - 181
Power marketing administrations 519 () 478 559 (42) 517
Petroleun Pricing Violation Escrow Fund 2 - 2 2 - 2
Credit pragrams 49 - 4 51 (26) 25
Other 145 (43) 102 181 (39 192

Subotd 5 A0S S GOE 99 ¥ 47§ (0§ 40w
"Total accounts receivable $ . 4598 § BN 4514 S 4742 8 (O § 4638

Intragovernmental accounts receivable primarily represent amounts
due from other Federal agencies for reimbursable work performed
pursuant to the Economy Act, Atomic Energy Act, and other
statutory authority, as well as interest earned on investments held in
“Treasury secusitics.

Non-intragovernmental receivables primaily represent amounts due
for NWF fees. NWF receivables are supported by contracts and agree-
ments with owners and generators of spent nuclear fuel and high-
level radioactive waste that contribute resousces to the fund. Other
receivables due from the public include reimbursable work billings and
other amounts related to trade receivables, and other miscellaneous
receivables.

6. Reguk:fory Assets {in millions)

FY 2007 FY 2006

Inmiiovemmcnml

d and additional d capital $ 5,456 $ 5476
Non-operating regulatory assets 3,887 3,928
Tnvestor owned utilities exchange benefits 885 1,207
Conservation and fish and wildlife projects 377 401
Qther segulatory assets 487, 425

Subtogal $... 35636 $ S.361

Total regulatory assets § 11,002 $ 11437
“The Dep s power marketing ad {PMAs) record Refinanced and Additional Appropriated Capital

certain amounts as assets in accordance with Statement of Financial
Accounting Standards (SFAS) No. 71, Accounting for the Effects of
Certain Types of Regudation. These rate actions can provide b

The BPA Refinancing Section of the Omnibus Consolidated Reci-
sions and Appropriations Act of 1996 (R Act), 16USC.

assurance of the existence of an asser, reduce or eliminate the value of
an asset, or impose a liability on a regulated enterprise.

In order to defer incurred costs under SFAS No. 71, a regulated en-
tity must have the statutory authority to establish rates that recover
all costs, and those rates must be charged to and collected from
customers. If BPA's rates should become market-based, SFAS No.
71 would nio longer be applicable, and all of the deferred costs under
that standard would be expensed.

838(1), required that the outstanding balance of the Federal Columbia
River Power System (FCRPS) be reset and assigned market rates of
interest prevailing as of September 30, 1996. This resulted in a deter-
mination that the principal amount of appropriations should equal the
present value of the principal and interest that would have been paid
to the U.S. Treasury in the absence of the Refinancing Act, plus §100
million, These appropriations include the unpaid balance of capital
appropriations of the power generating assets of the US, Army Corps
of Engincers (Corps) and the Bureau of Reclamation associated with
the FCRPS as well 25 additional capital investment post- Refinancing
Act. The Corps and the Bureau of Reclamation continue to own and
operate these assets, with BPA having the responsibility to recover the

SjusuIaOig (DIUDULY
pauiquio] pus pajopijosuo)
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costs of the assets from power ratepayers. BPA established an intra-

tegulatory asset ing the amount of
the transmission and power generating assets that will be recovered in
BPA rates. This regulatory asset is being amortized on a straight-line
method over the service lives of the assets, BPA recognized annual
amortization costs of $91 million as of September 30, 2007, and $120
million as of September 30, 2006 ited). The Consolidated Bal-
ance Sheets include a regulatory asset and an offsetting related debt
{see Nete 11).

Non-Operating Regulatory Assets

BPA has acquired all or part of the potential genevating capability of
three terminated nuclear facilities and one hydro project that are not
providing power. The contracts to acquire the generating capability
of these projects require BPA to pay all or part of the annual projects’
budgets, including maintenance expense and deb service. These
projects” costs are recovered through BPAS rates. The Consolidated
Balance Sheets include a regulatory asset and offsetting related debt
{see Note 11).

Financial Statements

Consolidated and Combined

Ingestor Qumed Utilities {TOU) Exchange Bengits

The IOU Exchange Benefits reflect costs that will he recovered
through rates. As provided for in the Northwest Power Act, begin-
ning in 1982 BPA entered into residential exchange contracts with
most of its electric utility customers. These contracts resulted in pay-
rments to the utilities if a utility's average system cost exceeded BPAs
priority fim rate on the "exchanged” power, These payments were
sequired to be passed through to the utilities” qualified residential and
small-farm customers.

BPA entered into certain agreements, as amended, with the North-
west 10Us 1o settle BPA statutory obligation to provide benefits
under the Residential Exchange Program for specified periods that
began October 1,2001. Although the amended agreements settled
disputes with the IOUs concerning the levels of exchange bencfits,
in May 2007 based on lawsuits presented to the Ninth Cireuit Court

7. Inventory, Net

Inventory includes stockpile materials consisting of crude cil held
in the Strategic Petroleum Reserve (SPR) and the Northeast
Home Heating Oil Reserve, nuclear matertals, highly enriched
uranium, and other inventory consisting primarily of operating
materials and supplies,

Strategic Petroleum Reserve
The SPR consists of crude oil stored in salt domes, terminals, and

pipelines. As of September 30, 2007, and September 30, 2006,
the Reserve contained crude oil with a historical cost of $19,340

B

NCIAL REporT

of Appeais, the Court ruled these agreements were inconsistent with

e i blished in the Northwest Power Act. In addi-
tion, in a related Iawsuit the Court ruled that BPA did not allocate
the cost of the amended ppropriately and ded
rates to BPA. As a result of the Court ruling, in May 2007 BPA
suspended 10U payments under these agreements of approximately
$28 million per month.

The Residential Exchange Program continues to be a requirement of
the Northwest Fower Act. Efforts are underway to develop a within-
region solution to issues and to restore appropriate benefits under the
Program. BPA expects any proposed selution to require initiation of
a formal rate setting process sometine in fiscal year 2008, Until the
uncertainty about the level of the fature BPA obligations under the
Residential Exchange Program is reduced, the financial statements
will continue to reflect the obligations at levels assaciated with the
sertdernent agreements.

Conservation and Fish and Wildlife Projects

Conservation measures consist of the costs of capitalized conserva~
tion measures and are amortized over periods from § to 20 years.
Fish and wildlife measures consist of the costs of capitalized fish and
wildlife projects and are amortized over a period of 15 years,

Ouher Regulatory Assets

Other regulatory assets consist of BPA deferred expenses where the
costs are included in rates charged to customers. These assets primar-
ily include direct service industry benefits that will be recovered in
rates; decommissioning and site restoration costs reflecting amounts
10 be recovered in future rates for funding the Trojan asset retirement

bligation liability; settl reflecting or proposed
settlements stemming from litigation; conservation related to pro-
gramms sponsored by BPA; spacer dampers on transmission lines; and
capital bond premiums, which represent the deferred losses related
to refinanced debt and ace amortized over the life of the new debt
instruments.

million and $19,095 million, respectively. The Reserve provides a
deterrent to the use of oil as a political instrument and provides

a response mechanism should a disruption occur. Included in the
SPR s six million barrels of crude oil held for future Department
of Defense (DoD) use. The FY 1993 Defense Appropriations Act
authorized the Department to acquire, transport, store, and prepare
for ultimate drawdown of crude oil for DoD2. The crude oil pur-
chased with Do) funding is cornmingled with the Department’s
stack and is valued at its historical cost of $123 million at Septem~
ber 30, 2007, and September 30, 2006 {see Notes 2 and 13},
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Northeast Home Heating Oif Reserve

"The Northeast Home Heating Oil Reserve was established in
FY 2000 pursuant to the Energy Policy and Conservation Act.
The Reserve contains petroteum distilfate in the New England,
New York, and New Jersey geographic areas valued at historical
costs of $75 million as of September 30, 2007, and $77 million as
of September 30, 2006,

Nuclear Materials

Nuclear materials include weapons and related components,
including those in the custody of the DoD under Presidential Di-
rective, and materials used for research and development purposes.
Certain surplus plutonium carried at zero value (2 provision for
disposal is included in envi d liabilities) has signi

arms control and i value and is § ! to the
U.S. in ensuring that Russia continues toward the disposition of its
weapons-grade plutoniom.

The Dep has & to a total of 17,596
metsic tons of uwranium (MTU) as hexafinoride as of the end of FY
2007, This total can be divided into three separate stockpiles. First,
the Department in 1996 received from USEC a transfer of 5,521
MTU associated with the natusal uranium component of low en-
riched uranium (LEU) delivered under the U1S. and Russia Highly

Enriched Uranium (HEU) Purchase Agreement in 1995 and 1996.

About 1,079 MTU remains in the Department’s inventosies as 2
result of: {1) 2,228 MTU transferred consistent with section 3112
of the USEC Privatization Act hetween 1996 and 200%; {2) 1,105
MTU transferred to USEC for sale in FY 2005 and FY 2006;

{3) 906 MTU sold by the Department in FY 2006 {see Notes 4
and 19); and (4) 200 MTU sold in FY 2007 using the proceeds for
the technetium cleanup program. In addition to the 1,079 MTU,
the Department received 361 MTU of Russian origin from the
Tennessee Valley Authority (TVA) in retamn for the Department
providing a similar quantity of US, origin uranium under a prior
agreement with TVA.

“The second stockple of uranium, amounting to 11,000 MTW), was
purchased from Russia for $325 million consistent with Public
Law 105-277. This matertal is the natural uranivm compenent

of LEU delivered under the U8, and Russia HEU Agreementin
1997 and 1998. Final disposition of the material cannot occur until
after March 2009 based upon an international agreement between
the US. and Russia that requires the Department to maintain a
22,000 MTU stockpile and restricts the entry of the wanium into
the commercial market until after March 2009,
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The third stockpile of uranium consists of U.S. origin uranium

of 5,156 MTU, the majority of which is also restricted from sale
into the commercial market until after March 2009. Sampling
and analysis indicate that a portion of the Department’s stockpile
of uranium ide contains techneti
fuael specifications. This uraniun is currently being processed to
meet commercial specifications. About 3 MTU remain unrecover-
able as cylinder heels from the technetium cleanup program and
is included in the 5,156 MTU. Based on current market data, the
cartying value of this material is not impaired as of September

30, 2007. Approximately 361 MTU of U.S. origin wranium w
provided to TVA in return for a similar quantity of Russian origh
uranium provided by TVA to the Department.

ceeding nuclear

“The nuclear materials inventory includes numerous items for which
future use and disposition decisions have not been made. Dedi-
sions for most of these items will be made through analysis of the
econermic benefits and costs, and the environmental impacts of the
vatious use and disposition alternatives. The cacrying value of these
items is not significant to the nuclear materials stockpile inventory
balance. The Department will recognize disposition labilities and
record the material at net realizable value when disposal as waste is
identified as the most likely alternative and disposition costs can be
reasonably estimated. Inventory values are reduced by costs associ-
ated with decay or damage.

Highly Enviched Uranisom

The Nuclear Weapons Council declared in December 1994, leading
to the Secretary of Energy's announcement in February 1996, that
174.3 metric tons (MT) of the Department’s HEU were excess

to national security needs. Most of this material {about 156 MT)
will be blended for sale as LEU and used over time as commercial
or research nuclear reactor fuel to recover its value. The remaining
portion {about 18 MT) of the material is already in the form of
irradiated fuel or other waste forms and will be disposed of directly
as waste, In November 2005, the Secretary of Energy declared that
an additional 200 MT of HEU will never again be used as fissile
rmaterial in nuclear weapons. Out of the 200 MT, approximately
20 MT will be down blended to LEU for use in commercial or
research reactors, 20 MT will be used for research and 160 MT
witt be provided to Naval Reactors for programmatic use. Ap-
proximately 20% of the Naval Reactors matestal is expected o be
rejected by Naval Reactors and re-designated for down-blending
and sale as LEU fuel, Down-blending of this material will occur
over the next 25 to 50 years.

SJUBUNDIS JIUOULY
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8. General Property, Plant, and Equipment, Net {in millions)

FY 2007 FY 2006

Acquisition  Accumuloted  Net Book Acquisition  Accumulated  Net Book

Costs. Depreciation  Value Costs. Depreciotion  Valve
Land and land rights 3 1,612 (767) § 845 $ 1,564 8 (753) 8 811
Structures and facilities 35,545 (23,050) 12,495 33,665 {22312) 11,353
Internal use software 457 237) 220 471 203) 268
Equiprent 16,151 {10,682} 5,469 15,796 (10,563) 5233
Narural resources 65 (16} 49 65 (16) 49
C ion work in process 5,788 = 788 6,408 - 4,408
Toral property, plant, and equi $ 59618 S (34752) $ 24,866 § 57969 § (33.847) § 24,122

9. Other Non-Infragovernmental Assets (in millions)

FY 2007 FY 2006
Purchased generating capability 2,465 2,435
Prepaid pension plan costs <19 1918 868
O due from others 113 83
Prepayments and advances 95 63
Other 8 435 $ 413
z‘oeal other nos-intragovernmental assets § 5032 $ 3,864

Purchased Generating Capability

Through contracts, BPA has acquired all of the generating capabil-
ity of one nuclear power plant and one hydroelectric project. The
contracts require BPA to pay operating expenses and debt service
for these facilities. The Consolidated Balance Sheets include an
offsetting, related debt for these amounts,

il Due from Others

‘The Degp has a Royalty-In-Kind exchange
with the Department of the Interior’s Mineral Management Ser-
vice (MMS) to receive crude oil from Gulf of Mexico Federal off-

share leases. The oil from the MMS offshore leases was exchanged
for other crude oil {exchange o) to be delivered to the SPR. As a
result of companies defersing the delivery of some of the exchange
oil, the Department earas additional oil as a premisrn. The valve
of the exchange and preminm barrels due was $119 million s of
September 30,2007,

Due to Hurricane Katrina, the SPR contracted with six oil compa~
nies 10 loan SPR oil in exchange for the return of contracted plus
premium barrels related to the exchange. In June 2006, the SPR
delivered 750,000 barrels of oil from the reserve in exchange for
772,400 barrels to be returned back to the reserve by Octoher 2006.
As of Septernber 30, 2007 all of the oil has been returned.
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Industry Position on Disposition of DOE's Nuclear Fuel Inventory
Principles agreed: »
1) Material Is to be sold only to those entities possessing a US NRC ficense.

2) DOE will establish a Strategic Reserve of 20 million pounds U308 equivalent as
LEU at 4.95 w/o. DOE will establish procedures, with input from the industry,
that govemn access to the strategic stockpile. Releases from stockpile should only
be authorized in cases of national energy emergency. -

3

~

20 million pounds U308 equivalent will be made available for initial cores of new
reactor build projects on a first come, first served basis at fair market value. In
order to qualify for the initial core material a utility must have submitted a COL

application to the NRC and the NRC must have agreed to review the application.

4) An Advisory Committee of industry participants will be established to advise and
assist DOE (or to oversee DOE's performance) with respect to DOE's
management of the uranium sales program.

5) DOE sales of natural uranium on an annual basis will follow the schedule in item
8 (natural U308 equivalent) and no more than 50% of the annual quantity will
be sold under long-term contracts. DOE may begin to place material under
contracts with deliveries beginning in 2008.

6) Should DOE barter material for services, any material sold by the recipient, shall
be sold at fair market value and considered a part of DOE's annual sales quantity
for that year.

7) The industry will cooperate with DOE to lobby for Receipt Authority for the
revenues derived from the sale of DOE uranium,

8). DOF's annual targeted delivery quantities are presented in the following table:

Y Million Ibs Natural U3@8 |
2008 | - 1.06 .
2009 1,06

2010 2.13

2011 3.12

2012 4.22

2013 53

2014 5.3

9) Any program sales beyond 2014 shall be reviewed by the Advisory Committee in
2011.

EXHIBIT

I =z
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