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ADEQUACY OF LABOR LAW ENFORCEMENT IN
NEW ORLEANS

TUESDAY, JUNE 26, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON DOMESTIC PoLICY,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:05 p.m. in room
2147, Rayburn House Office Building, Hon. Dennis J. Kucinich
(chairman of the subcommittee) presiding.

Present: Representatives Kucinich, Watson, Davis of Illinois,
Tierney, Issa, Mica, Cannon, and Bilbray.

Staff present: Jaron R. Bourke, staff director; Noura Erakat,
counsel; Jean Gosa, clerk; Evan Schlom, intern; Natalie Laber,
press secretary, Office of Congressman Dennis J. Kucinich;
Kristina Husar, minority professional staff member; John Cuaderes
and Larry Brady, minority senior investigators and policy advisors;
and Benjamin Chance, minority clerk.

Mr. KucINICH. The hearing will come to order.

Thank you very much for your attendance here today. This is a
meeting of the Domestic Policy Subcommittee of the Oversight and
Government Reform Committee.

Today’s hearing deals with the adequacy of labor law enforce-
ment in New Orleans. We have an extensive witness list, and in
the interest of moving this hearing forward I am going to make my
opening statement. The ranking member, my friend from Califor-
nia, Mr. Issa, will be joining us shortly. He just returned from a
trip to Lebanon. With his permission communicated through his
staff, we are going to start. He will be joining us.

We are also joined by my friend and colleague from Illinois, the
Honorable Danny Davis.

I want to welcome all of the guests and people that are testifying
here today. This is the third hearing in a series of hearings on the
state of urban America. The series intends to take a closer look at
American cities, their progress, their problems, and their future.
Today’s hearing will take a closer look at the adequacy of labor law
enforcement in New Orleans in the aftermath of Hurricanes
Katrina and Rita. Our previous hearings looked at taxpayer fi-
nanced debt for the reconstruction of sports stadiums, as well as
the sub-prime mortgage industry, the problem with foreclosure, the
payday lending industry, and the enforcement of the Community
Reinvestment Act.

Today we will examine the adequacy of labor law enforcement in
New Orleans post-Katrina. On August 29, 2005, Hurricane Katrina
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broke levies and flooded New Orleans with more than 100 billion
gallons of water. The flooding killed at least 1,400 people, half of
whom were from New Orleans, and left hundreds of thousands of
others homeless.

The no-bid, cost-plus contracts that characterized the reconstruc-
tion have received some scrutiny. Companies such as AshBritt,
Inc.; Bechtel Group, Inc.; Ceres Environmental; Fluor Corp.; and
Kellogg Brown & Root, a subsidiary of Halliburton, amongst many
others, received billions of dollars for rebuilding New Orleans in
much the same process as was followed in Iraq, and many of the
same players, as well. But what has not yet received sufficient
scrutiny and is the focus of today’s hearing is this: in addition to
getting cost-plus and no-bid contracts, the corporations received
Federal contracts and subcontracts that also benefited from the
suspension of many labor laws and the non-enforcement of others.

In the aftermath of the hurricanes, President Bush issued a
number of Executive orders to suspend labor laws and documenta-
tion requirements. These included the suspension of the Davis-
Bacon Act, the suspension of Affirmative Action requirements, the
suspension of regular enforcement or Occupational, Safety, and
Health Administration standards, and the suspension of docu-
mentation requirements by the Department of Homeland Security.

The Department of Labor is the Federal cop in the workplace
safety, wages, and hours beat. Where was Sheriff Labor during the
early months of the reconstruction?

Here is just one troubling statistic: the number of Department of
Labor investigations in New Orleans decreased from 70 in the year
before Katrina to 44 in the year after Katrina, a 37 percent de-
crease.

In the meantime, the crimes of employers against workers
stacked up. Matt Redd, a New Orleans real estate mogul, filed with
the Department of Labor to sponsor guest workers from countries
such as Mexico, but he apparently lied when he stated that these
H2-B workers had jobs waiting for them. Rather, he was a human
trafficker, and he rented those unfortunate migrant workers out to
garbage collection companies and restaurants at an hourly wage.
Our witness from the New Orleans Workers’ Center for Racial Jus-
tice will share the story of their struggle on behalf of the guest
workers to redress their grievances with Matt Redd, as well as
t};)eir struggle to get the Department of Labor to do something
about it.

The stories of violations are abundant. Consider the story of An-
tonia, which has been documented by the Southern Poverty Law
Center. There is a picture of Antonia there. Now, Antonia has been
living in New Orleans for 4 years. She complained she was never
paid for her work.

She recounts, “The company owners kept telling us we were
going to receive our checks. First it was Monday, then it was going
to be Wednesday. We would wait in a long line for our paychecks
from 6 p.m. until midnight or 2 a.m., after working all day. When
my turn arrived to get my check, I had already been working 2
weeks, and I was angry because I hadn’t been paid. I had been
working to make money in order to buy food. It was Christmas
time. And after not being paid, I went to New York to visit my chil-
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dren. I had to go there without a cent. Now, 2 months later, I still
haven’t received a single check for that work.”

Unfortunately, Antonia’s story is not unique. Today our witness,
Mr. Jeffrey Steele, has a very similar story to recount. Part of the
problem seems to be that the Department of Labor was slow to
adapt to the need and to respond to labor abuses against a new im-
migrant population. For instance, our investigation has revealed
that the New Orleans District Office took 1 year and 4 months
after the hurricanes to hire a new Spanish-speaking investigator,
bringing the total capacity to two. Nearly 2 years later, the office
has only 3 Spanish-speaking investigators out of a total of 12 inves-
tigators. At least for workers from Guatemala and Mexico there is
a chance of being helped, but for the workers who are coming from
Brazil there is not a single Portuguese-speaking investigator on
staff. Our witness from the Southern Poverty Law Center will tell
us how this shortcoming has affected workers in New Orleans.

Part of the problem seems to reside with the National Depart-
ment of Labor office. After the hurricanes deprived hundreds of
thousands of people of their homes, including most, if not all, of the
staff and investigators of the New Orleans Department of Labor of-
fice, what supplemental support did the Washington office provide?
Our inquiry reveals that Washington sent the first detailed em-
ployee to help for a period of 2 weeks nearly 3 months after the
hurricanes.

Part of the problem seems to be the administration of the law.
Guest workers who came to work in the United States on H2-B
visas are susceptible to other labor violations, as well, oftentimes
after paying a fee for their visa, after paying for a plane ticket, as
well as substantial fee to the labor broker who invited them to
work in the United States. They arrive in the United States only
to find there is no work for them. In many cases they are subjected
to hostile or horrible living conditions, non-payment for overtime,
and non-payment at all.

In worst case these guest workers have their passports and visas
confiscated by employers, rendering them virtual slaves at the
hands of someone who has used legal means to import them into
the United States.

Now, the Department of Labor claims that it has little or no au-
thority to act on behalf of H2-B visa holders. Unlike statutes pro-
tecting agricultural workers, or H2-A visa holders, no similar legis-
lation exists to protect non-agricultural guest workers. The Depart-
ment of Labor, which has the authority to grant or deny certificate
for a foreign labor contract through its Office of Foreign Labor Cer-
tification, cannot do so much as deny certification for an employer
who has been prosecuted for labor law violations. Instead, the De-
partment of Homeland Security is granted complete authority over
the enforcement of H2-B contract terms.

Now, irrespective of the statutory limitations impeding Depart-
ment of Labor advocacy on behalf of H2-B workers, the Department
of Labor Wage and Hour Division still has the authority and the
responsibility to prosecute employers for violations of the Federal
Labor Standards Act and the Davis Bacon Act.

The interplay of labor law suspensions, an influx of workers,
huge contractors, and non-enforcement of labor law created an en-
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vironment, according to some of our witnesses, of virtual lawless-
ness in New Orleans, an environment they have described to us as
a wild, wild west.

Today I hope we can discover why and how this occurred and,
in hearing from the witnesses, perhaps develop a path toward ad-
dressing these issues for the benefit of the people in New Orleans.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Opening statement
Dennis Kucinich, Chairman
Domestic Policy Subcommittee
Adequacy of Labor Law Enforcement in New Orleans
Tuesday June 26, 2007
2247 Rayburn HOB - 2:00 P.M.

Good afternoon and welcome.

This is the third hearing in a series of hearings on the State of
Urban America. The series intends to take a closer look at
American cities, their progress, their problems, and their future.
Today’s hearing will take a closer look at the adequacy of labor
law enforcement in New Orleans in the aftermath of Hurricanes
Katrina and Rita. Our previous hearings looked at taxpayer-
financed debt for the construction of sports stadiums as well as
the subprime mortgage industry, the problem of foreclosure, the
pay day lending industry and the enforcement of the Community

Reinvestment Act.

Today we will examine the adequacy of labor law enforcement
in New Orleans post-Katrina. On August 29" 2005 Hurricane
Katrina broke levees and flooded New Orleans with more than

100 billion gallons of water. The flooding killed at least 1,400



6

people, half of whom were from New Orleans, and left hundreds

of thousands of others homeless.

The no-bid, cost-plus contracts that characterized the
reconstruction have received some scrutiny. Companies such as
AshBritt Inc., Bechtel Group Inc., Ceres Environmental, Fluor
Corporation, and Kellogg Brown & Root, a subsidiary of
Halliburton, amongst many others received billions of dollars for
rebuilding New Orleans, in much the same process as was

followed in Iraq. And many of the same players as well.

But what has not yet received sufficient scrutiny, and is the focus
of today’s hearing, is this: in addition to getting cost-plus and no-
bid contracts, the corporations receiving federal contracts and
subcontracts also benefited from the suspension of many labor

laws and the non-enforcement of others.

In the aftermath of the hurricanes, President Bush issued a
number of executive orders to suspend labor laws and
documentation requirements. These included the suspension of
the Davis-Bacon Act, the suspension of Affirmative Action
requirements, the suspension of regular enforcement of

Occupational, Safety, and Health Administration standards, and
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the suspension of documentation requirements by the

Department of Homeland Security.

The Department of Labor is the federal cop on the

workplace safety, wages, and hours beat. Where was Sherriff
Labor during the early months of the reconstruction? Here is just
one troubling statistic: the number of DOL investigations in New
Orleans decreased from 70 in the year before Katrina to 44 in the

year after Katrina, a 37% decrease.

In the meantime, the crimes of employers against workers
stacked up. Matt Redd, a New Orleans real estate mogul, filed
with the Department of Labor to sponsor guest workers from
countries such as Mexico. But he apparently lied when he stated
that these “H2B” workers had jobs waiting for them. Rather, he
was a human trafficker, and he rented those unfortunate migrant
workers out to garbage collection companies and restaurants at
an hourly wage. Our witness from the New Orleans Workers’
Center for Racial Justice will share the story of their struggle on
behalf of the guest workers to redress their grievances with Matt
Redd as well their struggle to get the DOL to do something about
it.
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The stories of violations are abundant. Consider the story of
Antonia which has been documented by the Southern Poverty
Law Center [Point to picture of Antonia on the screen].
Antonia has been living in New Orleans for four years. She

complains that she was never paid for her work. She recounts,

The company owners kept telling us we’re going to receive
our checks—first it was Monday and then it was going to
be Wednesday. We would wait in a long line for our
paychecks from 6 p.m. until midnight or 2 a.m. after
working all day... When my turn arrived to get my check,
1'd already been working two weeks, and [ was angry
because I hadn’t been paid. I'd been working to make
money in order to buy food...It was Christmas time and,
after not being paid, I went to New York to visit my
children. [ had to go there without a cent. Now, two months

later, I still haven't received a single check for that work.

Unfortunately, Antonia’s story is not unique. Today our first
witness is Mr. Jeffrey Steele who has a very similar story to

recount.
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Part of the problem seems to be that the DOL was slow to adapt
to the need and to respond to labor abuses against a new
immigrant population. For instance, our investigation has
revealed that the New Orleans District Office took one year and
four months after the hurricanes to hire a new Spanish speaking

investigator, bringing the total capacity to 2.

Nearly two years later, the Office only has 3 Spanish speaking
investigators out of a total of 12 investigators. At least for
workers from Guatemala and Mexico, there is a chance of being
helped but for the workers who have come from Brazil—there is
not a single Portuguese-speaking investigator on staff. Our
witness from the Southern Poverty Law Center will tell us how

this shortcoming has affected dozens of workers in New Orleans.

Part of the problem seems to reside with the national DOL
office. After the hurricanes deprived hundreds of thousands
people of their homes, including most if not all of the staff and
investigators of the New Orleans DOL office, what supplemental
support did the Washington office provide? Our inquiry reveals
that Washington sent the first detailed employee to help, for a

period of two weeks, nearly three months after the hurricanes.
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Part of the problem seems to be the administration of the law.
Guest workers, who come to work in the U.S. on H2-B visas, are
susceptible to other labor violations as well. Often times, after
paying a fee for their visa, after paying for a plane ticket, as well
as a substantial fee to the labor broker who invited them to work
in the United States, they arrive in the U.S. only find that there is
no work for them. In many cases, they are subjected to horrible
living conditions, non-payment for overtime, and non-payment
at all. In the worst case, these guest workers have their passports
and visas confiscated by employers rendering them virtual slaves
at the hands of someone who used legal means to import them

into the U.S.

The DOL claims that it has little to no authority to act on behalf
of the H2-B visa holders. Unlike statutes protecting agricultural
guest workers, or H2-A visa holders, no similar legislation exists
to protect non-agricultural guest workers. The DOL, which has
the authority to grant or deny certification for a foreign labor
contract through its Office of Foreign Labor Certification, can
not do so much as deny certification for an employer who has
been prosecuted for labor law violations. Instead, the DHS is
granted complete authority over the enforcement of H2-B

contract terms. Irrespective of the statutory limitations impeding
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DOL advocacy on behalf of H2-B workers, the DOL Wage and
Hour Division still has the authority and the responsibility to
prosecute employers for violations of the Federal Labor

Standards Act and the Davis-Bacon Act.

The interplay of labor law suspensions, an influx of workers,
huge contractors, and non-enforcement of labor law created an
environment, according to some of our witnesses, of virtual
lawlessness in New Orleans. An environment they have

described to us as the “wild wild west.”

Today, I hope we can discover why and how this occurred.



12

Mr. KUCINICH. At this time the Chair recognizes Mr. Davis from
Illinois.

Mr. Davis or ILLINOIS. Thank you very much, Mr. Chairman. I
will submit a statement for the record, but I just want to thank you
for calling this hearing.

None of us have ever experienced a tragedy as horrendous and
severe as what has taken place in New Orleans, and I think we
owe the world the opportunity to get as much as a look at what
has taken place after, as we go through the process of rebuilding.

I look forward to the witnesses and again thank you for calling
the hearing. I will submit a statement for the record.

[The prepared statement of Hon. Danny K. Davis follows:]
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OPENING STATEMENT
CONGRESSMAN DANNY K. DAVIS
DOMESTIC POLICY SUBCOMMITTEE
OVERSIGHT AND GOVERNMENT REFORM COMMITTEE
“ADEQUACY OF LABOR LAW ENFORCEMENT
IN
NEW ORLEANS”

2247 RAYBURN HOB- 2:00 P.M.

TUESDAY, JUNE 26, 2007

Thank you Chairman Kucinich and Ranking Member Issa for
holding today’s hearing post Hurricane Katrina and federal efforts
to repair and reconstruct Louisiana and Mississippi. Long before
the onslaught of Hurricane Katrina or the chaos of evacuation,
New Orleans’ social infrastructure was failing. News coverage of
the overcrowded Superdome and the city’s flooded streets exposed
the poverty and vulnerability of many residents, especially African
Americans.

Despite federal efforts to open up opportunities for economic
security and success, preexisting social dislocations—
unemployment; poverty; public schools and quality education;
health and safety issues; to name a few—were exacerbated. It’sa
common fact that many New Orleanians had trouble becoming and
remaining employed before Katrina. As of 2004, the city’s
unemployment rate stood at nearly 12 percent, over twice the
national rate. While blacks represent over two-thirds of residents,
the overall city unemployment rate was 20 percent higher than the
national unemployment rate of all black workers. Poverty rates of
individuals in the city (at 23 percent) were 10 percentage points
higher than the national average in 2004, and median family
incomes were only two-thirds of the national average.

Significantly, the precarious employment status of New Orleans
residents before the storm at least partly reflected their limited
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educational attainment and cognitive skills and the concentration
of jobs in lower-wage industries. For example, nearly 13 percent of
workers in the city of New Orleans were employed in the relatively
low-wage food and accommodations industry, compared with only
9 percent of all workers nationally. Other factors probably
reinforced the effects of poor skills and low-paying jobs for New
Orleanians. For instance, racial segregation in the New Orleans
metropolitan area was among the highest in the South in the 2000
Census. Residential segregation by race is usually associated with
low levels of employment and earnings among blacks.

The latter is self-evident as it relates to education as well, where
schools located in segregated (distress) communities continue to be
overwhelmed by molds, toxic dust, bad sanitation, and other health
hazards menacing most flooded neighborhoods. As an advocate of
education, I’'m deeply disturbed by the current education situation
in New Orleans, which is dire. In the central city’s Orleans Parish
schools, fewer than 20 of approximately 120 school buildings
remain usable. The relatively few parents who returned to the city
to take jobs and to restore houses are likely to leave their child in
safer places.

Significantly, many obstacles to recovery remain:

* The Road Home program will stop accepting applications
after July 31, largely due to the estimated $5 billion shortfall
in the program. Neither Congress nor Louisiana legislature
have committed to providing additional funding for Road
Home.

¢ Funding for the city’s plan to redevelop 17 targeted
neighborhoods has yet to be secured, stalling recovery czar
Ed Blakely’s plans to have “cranes up in the skyline” by
September.

¢ Skyrocketing insurance rates continue to place a tremendous
burden on residents and small businesses alike, leading to the
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termination of several plans to develop high rises and multi-
family dwellings already approved by the state and city.

¢ Lastly, the adequacy of labor law enforcement on the part of
the DOL Wage and Hour Division, specifically, as it relates
to an influx of labor from neighboring states and countries.

We’re here today to evaluate the consequences that this social and
legal environment had on the enforcement of workplace law.

To this end, [ welcome today’s panelist.
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Mr. MILLER. I appreciate it very much.

The Chair welcomes to this hearing Mr. Tierney from Massachu-
setts. Thank you for being present.

At this point I will make some introductions.

I am going to ask the members of the panel first to rise and to
raise your right hands.

It is the policy of our subcommittee to swear in all witnesses be-
fore they testify.

[Witnesses sworn.]

Mr. KuciNicH. Let the record reflect that the witnesses answered
in the affirmative. Thank you.

I will introduce each speaker, and after the introduction I will
ask you to give a brief statement of your testimony and to keep the
summary under 5 minutes in duration. I want you to bear in mind
that your complete written statement will be included in the hear-
ing record.

We are going to begin with Mr. Jacob Horowitz. Mr. Horowitz is
an organizer at the New Orleans Workers Center for Racial Jus-
tice, an organization that advocates on behalf of workers in post-
Katrina New Orleans. Mr. Horowitz’ role at the Workers Center is
as organizer with the Alliance of Guest Workers for Dignity, a
membership lead organization that defends the rights of guest
workers in the Gulf Coast.

Originally from California with a background in union organiz-
ing, over the last year Mr. Horowitz has worked directly with hun-
dreds of guest workers in post-Katrina New Orleans and across the
Gulf Coast.

I want to thank you very much for being here, and I would ask
you to proceed.

Mr. SoNI. Thank you, Mr. Chairman. On behalf of Mr. Horowitz,
I am speaking. My name is Saket Soni. I am the lead organizer for
the New Orleans Workers Center for Racial Justice. We will be giv-
ing this testimony, and Jacob Horowitz will be joining me for the
Q&A session.

Mr. KucinicH. OK. What I will do, then, let me introduce you
and then we will introduce everyone else and then we will begin
with you. OK?

Mr. SoNI. Sure.

Mr. KucINICH. Mr. Saket Soni is a co-founder and organizer for
the New Orleans Workers Center for Racial Justice and a member
of Advancement Project, the Workers Justice Center for Racial
Equality and New Orleans Worker Justice Coalition, an independ-
ent community-based organization advocating for and organizing
workers in post-Katrina New Orleans. Mr. Soni also works to bring
together immigrant Latinos and displaced New Orleanians. He is
co-author of “And Injustice for All,” a comprehensive documenta-
tion of the conditions for workers in post-Katrina New Orleans.

Ms. Jennifer Rosenbaum is staff attorney for the Immigrant Jus-
tice Project for the Southern Poverty Law Center. Founded in 1971,
the Southern Poverty Law Center is a civil rights organization
dedicated to advancing and protecting the rights of minorities, the
poor, and victims of injustice and significant civil rights and social
justice matters.
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The Center’s Immigrant Justice Project represents low-income
immigrant workers in litigation across the southeast. Ms. Rosen-
baum has coordinated the Center’s post-Katrina advocacy on behalf
of workers in New Orleans, including serving as lead counsel to mi-
grant workers in several.

Before joining the legal staff at the Immigrant Justice Project,
Ms. Rosenbaum served as a scodant fellow at Texas Rio Grande
Legal Aid representing farm workers in labor and employment liti-
gation.

Mr. Ted Smukler is the director of public policy at Interfaith
Worker Justice. Interfaith Worker Justice uses faith values to orga-
nize, educate, and mobilize the religious community in the United
States on issues and campaigns that will improve wages, benefits,
and working conditions for workers, especially low-wage workers.

Mr. Smukler is the lead author of several Interfaith Worker Jus-
tice publications, including “Working on Faith: A Faithful Response
to Worker Abuse in New Orleans,” which details how the U.S. De-
partment of Labor fails to enforce labor and employment law in
New Orleans and the country at large, and another publication,
“For You Were Once a Stranger: Immigration in the U.S. through
the Lens of Faith.”

The final witness on the first panel, Mr. Jeffrey Steele. Mr.
Steele has worked a number of jobs in a wide range of fields, from
mortuary science to culinary arts. He has an environmental justice
degree from Clark College in Atlanta, and it was there that he be-
came active as a homeless advocate. He has worked with Atlanta’s
Hosea Williams Foundation, and was working at a men’s shelter
when he met displaced New Orleans residents after Hurricane
Katrina hit.

Mr. Steele moved to New Orleans to do debris cleanup for var-
ious contractors, where he was subject to safety hazards and wage
theft. Mr. Steele filed charges with the Department of Labor in
September 2006, but has not yet received any resolution in the
form of back wages he is entitled to.

I think what we will do, considering your case, Mr. Steele, let’s
start with you, and then we will go down the line.

STATEMENTS OF JEFFREY STEELE, FORMER EMPLOYEE OF
THE ARMY CORPS OF ENGINEERS; TED SMUKLER, DIREC-
TOR OF PUBLIC POLICY, IMMIGRANT WORKER JUSTICE;
JENNIFER ROSENBAUM, STAFF ATTORNEY, IMMIGRANT JUS-
TICE PROJECT, SOUTHERN POVERTY LAW CENTER; AND
SAKET SONI AND JACOB HOROWITZ, NEW ORLEANS WORK-
ERS CENTER FOR RACIAL JUSTICE

STATEMENT OF JEFFREY STEELE

Mr. STEELE. My name is Jeffrey Steele. I currently live in Mont-
gomery, AL. I lived in Atlanta for 27 years, and I worked at the
Georgia World Congress Center in Georgia doing trade shows, and
I was a part-time chef. I ran the men’s shelter at night in Atlanta,
GA, and I am a displaced evacuee from New Orleans, and I wanted
to be part of history and I wanted to help rebuild New Orleans.

Pastor Braddy had flyers all over Atlanta, Georgia, to recruit
workers for New Orleans—free room, board, free food, pay $10 an
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hour. I left Atlanta October 16th and arrived October 17th. We
started work after being on the road all night at 6 a.m. that morn-
ing.

We worked all day for 12 hours with no food, no rest. We had
to sleep in the same van that we came down in for several days.

For the next year I worked for seven different subcontractors
cleaning up in New Orleans: WorkForce Development, Phoenix
Global, Copeland Construction, Express Staff, and JNE. They were
connected to the Omni Pinnacle Waste Management ECC and the
Army Corps of Engineers. I worked for U.S. Boat for Coastal Cater-
ing from September 2006, until this February, when I injured my
hand on the job. They are still refusing to pay me Workers Com-
pensation.

The work in New Orleans was very hard. The days and nights
were very long and hot. The work was dangerous because of the
many hazards in the city and the flooding. We were given 1 hour
of safety training. We had no health insurance, no workman’s com-
pensation or other benefits. We worked 16 to 18 hours for 7 days
a week. I lived with 40 to 60 men in a house. We were crammed
into a small apartment or makeshift housing. We had very little to
eat. Restaurants and grocery stores were closed, and even if they
had been open we had no money to buy food. We had to eat relief
handouts or MREs, or most of the time we were starving.

None of the companies paid me correctly for the work I did. The
pay was always very late. Every paycheck was short. There was no
overtime paid. They even took deductions out for housing and food.

For the first 3 months I received only $2,000 out of the $17,000
that I earned, no overtime. I tried to get back what was owed to
me. I talked with the law clinic. They sent my case to the Depart-
ment of Labor in 2006. I hadn’t heard anything for a long period
of time. I checked back. I was told I had to call the woman at DOL.
I called her February 2007. She asked me if I had information
about my previous companies. I didn’t have any current numbers.

In March the woman from DOL called back and asked if I had
more information for her. I gave her what I had. She said she
would file my claim.

When I called back a month later to find out what was happen-
ing, she said when she find out she will let me know. I did not hear
anything back from the DOL until Wednesday, June 20th, when a
woman supervisor called me and immediately began what 1 felt
was an interrogation. She ended abruptly as she had started by
saying she wanted me to call her when I had more information.
She treated me as though I was the bad guy.

I went to New Orleans to be part of history. I did the dirty and
hard work that was needed, and yet I was taken advantage of by
contractor after contractor who crammed workers into filthy living
space, provided almost nothing to eat, offered practically no safety
precautions, no equipment, and paid us late, and much less than
the little than they had promised.

It is not about me. It is not about Jeff. It is about the small men
and women like me who don’t have a voice. A country cannot clean
up after a disaster without people like me. If this country allows
companies to get away with treating hard-working citizens like
they are nothing, then shame on us. I worked hard all my life. I
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paid taxes. I am a U.S. citizen. I have been working since I was
9 years old. I have never been to jail. I have never asked the Gov-
ernment for nothing. If anything like Hurricane Katrina happens
again in this country, I hope you never let anyone treat workers
and the people they are trying to help the way that people was
treated in New Orleans.

Thank you.

[The prepared statement of Mr. Steele follows:]
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New Orleanslaborers to protest 'inhumane’ recovery work

CityBusiness Staff Report

Jeffrey Steele came to New Orleans from Atlanta last fall hoping to earn $10 an hour or
mare in the aftermath of Hurricane Katrina.Steele thought he found a job working for
subcontractors of Burlingame, Calif.-based ECC, which has a $500-million contract with
the Army Corps of Engineers. But Glenn Sweatt, ECC general counsel, said Steele was
not contracted with ECC. Steele said he worked from 5:30 a.m. to about 7 p.m. seven
days a week from October to December removing debris from Elysian Fields, the
French Quarter and other nearby areas.When pay time rolled around, Steele received
just $500 of an expected $5,000.Steele and other workers will be at a2 3 p.m. rally and
march Tuesday organized by the Greater New Orleans American Federation of Labor
Congress of Industrial Organizations.The event aims to spotlight what the AFL-CIO
considers dangerous and inhumane conditions for workers rebuilding New Orleans.The
event will begin at the Hilton Riverside hotel, 2 Poydras St., and end at the Hale Boggs
Federal Building, 500 Poydras St.Teachers, construction workers and others rebuilding
the metro area are expected to march down Poydras Street demanding change.Steele,
now working in New Orleans for a different company, said he was one of 65 workers
who came from the Atlanta area last year to work in New Orleans.Many went back to
Atlanta a week before Thanksgiving dead broke, he said.Sweatt said ECC has heard
other reports of phony contractors.It's happened more than once. That's all [ have to
say about that, Sweatt said.Complaints are turned over to federal officials, he said.
ECC has a pretty aggressive program to investigate complaints, he said. ECC has a
person working full time to resolve payment disputes.Sweatt said a lesson can be
learned from Steele's experience. Sweatt's advice to workers is to have a written
contract. People need to have everything in writing before they commit themselves to
anything, Sweatt said. When it's time to pay the bills, a handshake is a handshake.As
for inhumane working conditions, Sweatt said federally funded jobs are swarming with
safety inspectors.I think somebody would be hard pressed to say there's dangeorus
and inhumane conditions (with) the federal work, he said. The Corps could not be
reached for comment.

Copyright 2006 Dolan Media Newswires

Provided by ProQuest Information and Learning Company. All rights Reserved.
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Jeftrey Steele
Domestic Policy Subcommittee
Oversight and Government Reform Committee
2247 Rayburn HOB — 2:00 P.M.
Tuesday, June 26, 2007

Katrina Clean Up

My name is Jeffrey Steele. I currently live in Montgomery, Alabama. Over the
years, I’ve worked a number of jobs in a wide range of fields from mortuary science
to culinary arts. I have a license in environmental clean up from Clark College in
Atlanta.

Before Katrina, I had been working at the World Congress Center and Atlanta
Dome in Atlanta, Georgia. I worked there during the day and, at night, ran a men’s
shelter in Atlanta that was connected to the Hosea Williams foundation. [ was
working at the shelter when I met displaced New Orleans residents who had
evacuated to Atlanta after Hurricane Katrina hit. More and more people from New
Orleans were coming in every day.

I decided I wanted to be part of history. I wanted to help rebuild New Orleans and
help do right by the people who had been abandoned after the hurricane. For me, it
was like the civil rights movement and I wanted to be part of it. What [ found once
I got there was the horrible treatment given to the workers who were rebuilding the
city. There were terrible working and living conditions and hazardous work with
practically no safety training. Early on I tried to hook up with FEMA and the Red
Cross to help out in New Orleans, and then heard about a contractor from Atlanta
who was looking for workers. The Reverend Carroll Harrison Braddy had flyers up
all over Atlanta — “Free Room and Board. Free Food. Pay $10 /hour.” 1left on
Oct 16, 2005 from Atlanta on a van with others who had been recruited by Braddy
who called his company “Workforce Development Corp., Inc.”

After over 12 hours on the road, we got into Slidell around 6:00am on October 17"
and got straight to work. We didn’t get off until about 6:00pm that night. We had
had nothing to eat since we left Atlanta. When we finished that night, we came
back over the lake to New Orleans to take a shower and sleep, but there was no
place to eat — no restaurant or grocery stores were open. We went to the park to eat
because relief workers were feeding people in the park. When we came back we
ended up sleepingsin the van we had come down in. We had nothing to eat. We
stayed somewhere off Elysian Fields.
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That next day on October 18", we got up around 5am after sleeping in the van. We
were able to go to a man’s house off Rampart Street to brush our teeth and wash
off. That man was someone the contractors used to help provide places for their
workers to stay. Braddy kept putting the man off with the money he owed him for
housing. He wrote bogus checks ~ he probably still owes that man.

It wasn’t until a week after we arrived that we were taken to get free shots that the
Army medic units were providing. It was a few weeks before we got a quick |
hour safety training run by ECC and a fit test for our aspirators. ECC had
supervisors driving around all the time observing crews working in New Orleans as
did the Army Corps of Engineers. Omni Pinnacle, Phoenix and Global and
Copeland Construction were around in the beginning and used Braddy’s workers.

About two weeks after getting to New Orleans, Braddy was supposed to pay us.
We waited in the parking lot until 9:00 or 10:00pm that night after we had finished
working. I gotabout $230 in pay - I should have gotten about $1400, not including
any extra for overtime. There was never any overtime or any benefits. Braddy said
he had taken out money for rent and taxes to explain why I had gotten so little. I
said, “How could you take out rent and we didn’t have any place to stay for the first
few days?” He told me [ would have to go to court to get my money from him.

On October 19", they rearranged things at that house on Rampart. All of the guys
from Atlanta who had come down with me — about 7 of us — stayed in one room and
slept on the floors. Someone had to get MRE’s for us to eat. On October 29" we
were put everyone out of that house around 10:00 or 11:00pm at night because
Braddy hadn’t paid the man. About 65 folks had to pack up and move to the Clyde
Banks apartments on the West Bank. Mike Noble was a contractor who arranged
for housing for his workers and let Braddy put his workers there. He seemed to be
the only decent contractor at the time. Noble was bringing guys out of Memphis
and Nashville and Mississippi. All of his guys at that time were supposedly getting
paid regularly.

On or about November 4", there was a work shutdown. The guys who owned their
own dump trucks and their own equipment stopped working because they had not
been paid by Copeland and Brian Carter. The TV news came out along with the
National Guard just in case anything bad happened.

Braddy’s guys from Atlanta and I ended up moving from those West Bank
apartments to a house in Algiers. It had 6 small bedrooms — about 40-60 guys
stayed in that one house. It had 2 %2 bathrooms. But around midnight on November
4™ Braddy came to the house and said that all those doing the removal of white
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goods (refrigerators, stoves, washing machines and dryers) and debris had to move
to the world trade center in New Orleans. He said the house would only be for
Waste Management workers. There were men still in the shower who had to get
out, pack up and move out. Mike Noble had put all the guys who worked for him
(Express Staffing - a subcontractor for Waste Management) and Braddy’s workers
into that house in Algiers. But Noble decided he wanted his guys from Waste
Management to stay there instead.

We moved into the world trade center on the 25" floor on November 12th. All the
other guys and I moved across the bridge and stayed at the world trade center. I
stayed for only one night. The next day, I moved out and stayed with one of the
supervisors after [ found out he was a Mason like me. We moved into the hotel
Marvin Copeland (Copeland Construction out of Miami) had rented out on Elysian
Fields. That supervisor worked under Brian Carter (Phoenix and Global) and
Copeland (Copeland Construction). Braddy was a subcontractor under Phoenix and
Global and Copeland Construction and Omni Pinnacle - all three were supposedly
subcontractors for ECC.

There were supervisors who worked for both companies somehow. (I did
paperwork —signing in, giving applications for people coming back into New
Orleans.) Steve and Mike were also supervisors for both companies. James was the
big cheese for Copeland — the superintendent. He owned JNE which was another
subcontractor.

After the money thing went down around Nov 1%, 1 had decided that I didn’t want
to owe Braddy any more money for housing. I was still working for Braddy at that
point even though I had started a new assignment working — keeping account of
what group had what equipment and doing the time sheets for the different crews
out of New Orleans as well as Atlanta.

On November 11", Brian Carter paid his workers off. Marvin Copeland was
supposed to pay the independent contractors and dump truck operators and then pay
Braddy. Copeland and Carter paid everyone but Braddy which meant I didn’t get
paid.

After the November 12 move to the world trade center, I kept working through the
19" on Braddy’s payroll, but I was handling the paperwork for those other
contractors. The rest of Braddy’s workers stayed at world trade center
November13™ through November 19™ but didn’t go back to work because Brian
Carter and Copeland had shut Braddy down. Braddy’s workers didn’t have
anything to eat.
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On November 19", T came back to find Braddy’s workers outside the world trade
center, packed up. I saw management employees from ECC going into the building
and told Braddy’s workers that we should go and talk with them. Some 80-90
workers went up to ECC on the 30" floor. I even tried to get the news people there
with us. When we got to the ECC offices, I told the man there that these men had
no money to eat and so forth. He went into their petty cash and gave Braddy $300
to get food for the workers. That morning around 10:00 am, Braddy took those
guys some place to feed them. He then gave his uncle some money and had his
uncle drive a school bus loaded with about 30 workers from New Orleans back to
Atlanta the week before Thanksgiving. I heard when they got to Atlanta on that
Sunday that morning their wives, children, girlfriends greeted them and asked
where the money was for all the work they had done.

I had been able to eat because of different Masonic brothers who were working in
town — they were looking out for me. They worked directly for Copeland. [ wasn’t
going to leave New Orleans without my money. I switched over completely to
work for Copeland who still had crews cleaning Elysian Fields and worked
November 21, 22 and 23™. We were off the 24™ "2 the 27th for Thanksgiving.

On November 28th, James who had supervised for Copeland started up his own
company called INE. JNE put their crews on cleaning up Louisiana Ave and asked
me (and a few others) to work for him. I was supposed to be getting $18/hour.
began working for JNE on November 28", I loaded equipment, did some flagging
and continued to do paperwork. I worked November 29", 30" and on December 1%
& 2™, We then had to move out of the motel we were in because Copeland’s
money had run out. We also had to move all the equipment out of the rooms in the
rain. [ worked at least 16 hours that day. I worked Dec 3™ through the 24th ® JNE.
[ couldn’t go to Alabama for my mother’s 60" birthday on December 15" P3¢ |
was working. I caught the bus to Alabama on December 24™ for Christmas. JNE
paid me for the previous 4 weeks work right before { went to Alabama. I got about
$300 when I should have received approximately $7000. While I was home for
Christmas, I heard that Braddy had gotten his money. On December 26", Braddy
wired $400 to me in Montgomery - but he still owed me approximately $4,500.
Braddy said he only owed me about $1800. On December 27™ I picked up my
money from Western Union.

I got back to New Orleans on December 29™ I had moved back to that house in
Algiers in Algiers. One of the supervisors’s brought me my check from INE - $999
for the first two weeks instead of the $3500 JNE owed me — for 98 hours/week
work @ $18/hour not including any overtime rate.
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The money wasn’t coming in like it was supposed to from JNE either, so I started
working for Mike Noble from Express Staff — another subcontractor under Waste
Management. Noble’s company was based in Nashville, Tennessee. I have his
number and others from Waste Management. I started by doing security and
managing the house.

I worked up for Noble until September, 2006. I ran the house, took guys shopping,
counseled those on drugs, took anyone hurt to the hospital in East Jefferson,
coordinated labor for (3) other Waste Management contractors in three other
parishes and drove daily through the towns of Houma, Slidell, Hammond, etc to
drop the workers off and pick them up. I started around 3:30am every morning and
got back to the Hendee house around 9:00 — 10:00 am. I then got back out on the
same circuit at around 2:00/3pm to get all the guys picked up when they got off. I'd
usually get back around 7 — 8:00pm at night. Monday through Saturday. Those
hurt on Waste Management trucks, I took to the hospital to be seen. They knew
me there at the hospital. I told them to send the bills to Express Staff.

A lot of the guys I took around every day were day laborers that I picked up off Lee
Circle — some Mexicans. One of Noble’s supervisors, Linda, kept trying to get me
to pick up only Spanish-speaking workers because the contractors could push them
to the extreme. I let them spend the night at the house sometimes.

I think Linda didn’t like the way I made sure black workers got work in addition to
Mexican workers. She was connected to someone in the US Embassy in Mexico.
She was going over to get people here to work. When a lot of these guys’ visas
were up, some went home and some didn’t. One day, one of the Mexican workers
was working and a tire blew off a nearby truck and broke his shoulder. They said
they would pay him a percentage of his check each week. Noble didn’t have
workmen’s comp. Linda wanted that worker to sign papers that said she would
handle his money. That man never came back and he probably wasn’t ever paid.

I remember one day that Noble wanted to know who was writing checks — Linda
was paying Waste Management and not paying workers. Local workers were
supposed to be paid a little more than workers from Atlanta. Their checks weren’t
right either. A woman for Local 100 started trying to help the guys organize for
little bit. Linda said I was trying to recruit guys for union. I said I was.

When Linda went out for surgery, I was covering everything. For three weeks, |
did everything — getting back after 10:00pm at night. Noble even said he wanted
me to run my own contract at some point in the future. I was on the phone with him
every morning at 3am and at night at 10pm. When Linda came back, though, she
started picking on me even though every thing had run smoothly while she was out.
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We fell out with each other. I got a two week suspension from her. [ stopped
working for Noble around the 15" of September. 1 asked for the money he owes
me. Mike Noble finally wired me money for the extra week he owed me — he still
owes me for another week though. I should have been paid at least $800/week for
all1did I was doing a lot of different jobs. But he said I was on salary —and [
only could expect to get $550 a week. At least he didn’t take money out for rent.
He paid me what he said he would accept that last week at the end.

After Noble, I started working for US Boats for Costal Catering (out of Houma). 1
was working as a cook between Houma and Morgan City. I was cooking for
offshore workers from September 2007 through February 2007. I stopped because
I got injured on the job one day. At first it was a swollen thumb. I still can’t grip
anything or open a car door. I’m in pain. Iam scheduled for surgery on June 27"
to repair it. They owe me compensation for my injury on the job. I have no health
insurance.

Efforts to Gain Fair Compensation

I started to try to get my money back when I met one of the local union members in
New Orleans. He put someone from the AFL-CIO in touch with me. She asked me
to tell my story at workers rights rally on May 2, 2006 - which I did. She put me in
touch with the Loyola Law Clinic to see if they would take my case. I finally spoke
with them in July/August, 2006. 1 met them face to face in September. In
September/October, 2006 the law clinic attorney left me a message saying that they
had turned my case over to the Department of Labor (DOL).

When I hadn’t heard anything for a very long period of time, I checked back with
the law clinic in early January. I was told to call Debra Brown at the Department of
Labor — she had been assigned my case and supposedly had some questions. [
called her in February, 2007 and she asked if I had Braddy’s or Copeland’s
numbers. I asked her if she could get that information from government computers
more quickly than I could. 1 didn’t have their numbers. I contacted the woman
from the AFL-CIO and got her to send me whatever she had written down about
what had happened to me. While we were talking on the phone, she went on the
internet and got even more information on my previous employers.

In March/April, 2007, Debra Brown from the DOL called and asked if I had any
more information for. That’s when I gave her the information [ had gotten from the
AFL-CIO. (I used to have a lot of documentation, but lost it in the moves from
house to apartment and so forth and also in the moves between contractors.) In that
conversation, Debra Brown said that she would submit my claim. When I called
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back a month later to find out what was happening, she said that when she found
out something she would let me know.

[ didn’t hear anything back from the DOL until last Wednesday, June 20" when
Debra Brown’s supervisor, Barbara Hicks, called me and immediately fired
question after question as if I were under interrogation and accused me of cutting
her off when I would try to answer and said that it would help if I didn’t jump
around. She kept asking if I had failed to receive pay for only three days in
October, 2005 when I first got to New Orleans and kept saying that it was easier to
collect from the bigger employers each time [ told her who I had actually worked
for. She never asked me to tell her from start to finish what had happened to me in
New Orleans. She ended the conversation just as abruptly as she had started it by
saying she wanted me to get her information on my previous contractors even
though she asked me for phone numbers [ had already given to Debra Brown at the
DOL months ago. The supervisor told me to call her when I had more information.
She never said what the status of my claim was or what to expect when she hung

up.

The Loyola Law Clinic sent my case to the Department of Labor in
September/October of last year, but I do not know if [ am any closer to any
resolution in the form of back wages that I worked hard for and should have
received. Instead, | have been treated as if I am the bad guy.

I went to New Orleans to help and to be part of history. I did the dirty, hard work
that was needed. Yet, I was exploited by contractor after contractor who crammed
us into filthy living spaces, provided next to nothing to eat, offered practically no
safety precautions or equipment and paid workers late and so much less than even
promised. If this is how this country allows employers to get away with treating
hard working citizens while companies make a profit — then shame on us. I've
worked hard all my life and I pay taxes. I’'m a United States citizen. I've been
working since I was 9 years old. I’ve never been to jail and I’ve never asked the
government for nothing. If another catastrophe happens in this country, I hope you
never let any one else treat workers and the people they are trying to help like they
did in New Orleans.
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Mr. Davis oF ILLINOIS [presiding]. Thank you very much, Mr.
Steele.
Our next witness is Mr. Ted Smukler.

STATEMENT OF TED SMUKLER

Mr. SMUKLER. Thank you very much, Mr. Davis, Chairman
Kucinich, Congressman Davis, for the opportunity to testify about
labor law enforcement in New Orleans and the decline in national
capacity and the strategic will of the U.S. Department of Labor. I
almost feel like changing my testimony after hearing Mr. Steele. It
just makes me so angry.

The statement is meant as an overview of issues raised in the
Interfaith Worker Justice Report, “Working on Faith: A Faithful
Response to Worker Abuse in New Orleans.”

Congressman Kucinich already read what Interfaith Worker Jus-
tice is. We also have 60 affiliates across the country and 16 work-
ers centers, religion labor affiliates.

IWJ has always worked to maintain a partnership with the DOL,
whose mission we strongly support. In fact, Paul DeCamp, who is
going to testify today, recently addressed a hearing on the DOL
and was warmly received by 350 delegates at IWJ’s national con-
ference.

We are not in the business of attacking the DOL, so it was with
great sadness that I witnessed open and flagrant abuse of workers’
rights when I began visiting New Orleans and the Mississippi Gulf
Coast after Katrina. Workers often received no pay at all.

All of us watched the ravages of Hurricane Katrina with horror,
but could not have imagined the ongoing abandonment of the peo-
ple of New Orleans after Katrina’s waters receded. Those who were
abandoned during Katrina are still largely on their own, as new
hands and backs have been imported to New Orleans to do the
heavy lifting.

IWJ conducted a survey of 218 people who had worked in New
Orleans in the year following Katrina. Of workers, 47 percent re-
ported not receiving all of the pay to which they were entitled; 55
percent received no overtime pay for hours above 40; 58 percent
were exposed to dangerous substances at work, such as mold, con-
taminated water, and asbestos. But of greatest concern, all the
golrkers we surveyed were completely unaware that the DOL could

elp.

IWJ has four major areas of concern today.

The first Chairman Kucinich already spoke about, about all of
the Executive orders from the Bush administration that set up a
lawless economy, a lawless rebuilding process, the suspension of
OSHA, suspension of prevailing wage, the allowance of employers
to not check documents, and the suspension of Affirmative Action.

Second, the DOL lacked the capacity and strategic direction to
deal with this crisis. The number of completed wage and hour in-
vestigations in New Orleans dropped by 37 percent in the year fol-
lowing Katrina. It ought to have increased. This should be seen in
the context of a national decline in DOL capacity since the 1970’s.

IWJ interns met Lorenzo at a Honduran eatery in the summer
of 2006. The tissue on the corner of Lorenzo’s eyes was red and
swollen from installing fiberglass insulation with no protective
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gear. He was paid off in cash at the end of the first week, with no
overtime paid for his week of 12-hour days.

There are thousands of Lorenzo’s and Mr. Steele’s, but the DOL
is not going out to find them where they are, at laundromats, at
day labor pickup sites, coffee shops, work sites, congregations. Non-
profit advocates can find them. Where is the DOL?

Our third major concern is that DOL resources are heavily in-
vested in responding to complaints rather than carrying out tar-
geted investigations of regions, industries, and employers that are
known to violate the FLSA. Low-wage workers are highly unlikely
to file complaints.

The DOL, itself, is on record about the effectiveness of targeted
investigations, but these proactive strategies take only 20 percent
of wage and hour investigatory resources.

We recognize that most businesses comply with wage and hour
and OSHA requirements, but there are entire industries and em-
ployers and regions that rely on low-wage labor and steal the
wages of workers in order to jack up profit margins. They are bot-
tom feeders. The DOL knows who they are, but their practices are
not stopped. This lowers standards for all U.S. workers.

Fourth, the DOL fails to pursue all available penalties. Employ-
ers ordered to pay only back wages with no interest or other fines
may be more encouraged than discouraged to practice wage theft,
so DOL [sic] calls for this committee, if possible, to draft legislation
that would increase wage and hour and OSHA investigators by at
least a third; mandate that the DOL develop a public protocol, in-
cluding unannounced visits targeting regions, industries, and em-
ployers with records of widespread abuses; provide funding for a
partnership between the DOL and faith, labor, and community or-
ganizations in New Orleans and in six other cities with widespread
wage theft; mandate that employers who violate wage and hour
pay penalties and interest in addition to all back wages owed; and
request a GAO investigation of DOL enforcement practices.

Our religious traditions hold that workers must be treated fairly
and with dignity, and that wage theft is a sin against a just God.
In Deuteronomy 24 verse 14 God’s law demands that you shall not
withhold the wages of the poor and needy laborers.

Thank you very much.

[The prepared statement of Mr. Smukler follows:]
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Thank you for the opportunity to testify about the lack of labor law enforcement in New Orleans
and the decline in national capacity and strategic will of the U.S. Department of Labor (DOL).
This statement is meant as a general overview of issues raised in the Interfaith Worker Justice
(IWJ) report “Working on Faith: A Faithful Response to Worker Abuse in New Orleans.” My
name is Ted Smukler, Public Policy Director at IWJ and author of the report.

Interfaith Worker Justice calls upon our religious values in order to educate, organize and
mobilize the religious community in the U.S. on issues and campaigns that will improve wages,
benefits and working conditions for workers, especially low-wage workers. TWJ was founded in
Chicago in [996. We currently have 60 religion-labor affiliate groups throughout the country
and a network of 16 workers centers.

{W1J has always worked to maintain a strong partnership with the U.S. Department of Labor, and
supports the DOL’s mission, through its Wage and Hour Division, Occupational Health and
Safety Division, and the Office of Federal Contract Compliance Programs, to protect workers in
the U.8. and enforce labor and employment laws. In the 1990s IWJ worked closely with the
DOL in targeted enforcement efforts in the poultry industry. Our executive director and other
IWJ leaders have maintained cordial working relationships with key DOL leaders, Among the
positive results of collaboration, the Department published a back-wages website and reached
out to affected workers, though accessibility to this site is limited. Paul DeCamp, the current
Wage and Hour Administrator, addressed a hearing on the Department of Labor just last week
which was attended by approximately350 delegates at TWJ’s National Conference.

One of the DOL’s most visionary and powerful leaders was Frances Perkins, who in 1933
became the first woman in history appointed to a cabinet post—ithe post that Elaine Chao holds
today. As devoted Congregationalists, Ms. Perkins’ parents instilled in her the desire to "live for
God and do something.” Ms. Perkins later became an Episcopalian, and her faith helped her
remain clear about her priorities. "/ came to Washington to work for God, FDR, and the millions
of forgotten, plain common workingmen." Frances Perkins helped bring about the first minimum
wage—which was meant to be a living wage--and the Social Security act. She established the
gold standard for a federal agency dedicated to improving the lives of workers, and the mission
of the agency remains largely the same to this day.
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So I wondered if Frances Perkins’ spirit remains alive today in the agency she almost single-
handedly invented. It was therefore with great sadness that I witnessed open and flagrant abuse
of workers’ rights when [ began visiting New Orleans and the Mississippi Gulf Coast after
Hurricane Katrina and listened to the stories of workers and worker rights advocates. Luz
Molina, who runs a legal clinic for workers associated with Loyola University, said she had
never seen such a state of “complete employer lawlessness.” Workers often received no pay at
all, and because of the layers of subcontractors, they did not even know who their boss was,
making it impossible to file a complaint. [ witnessed hundreds of day laborers, bidding to do a
job at whatever wage would get them hired that day, even if it was below minimum wage.

All of us watched the ravages ot Hurricane Katrina with horror, but we could not have imagined
the ongoing abandonment of the people of New Orleans after Katrina's waters receded. Bill
Quigley, who runs the Loyola Poverty Law Clinic and sits on IWJ’s board, was trapped in a
hospital in New Orleans where his wife worked as a nurse. As the waters rose to the third floor
level, Bill was sending out text messages asking for someone to save trapped patients and health
care workers. One week later he came to Houston to the IWJ board meeting at a hotel filled with
hurricane refugees. His witness of a city where our government left the poor and African
American residents to fend for themselves was a harbinger of what was to come, unfortunately.
Those who were abandoned during Katrina are still on their own, as new hands and backs have
been imported to New Orleans to do the heavy lifting.

A series of executive orders by the Bush administration in the wake of Katrina set the stage fora
lawless, race-to-the-bottom labor market:

s OSHA enforcement was suspended in the Gulf Coast on September 5, 2005. Instead,
OSHA issued public safety announcements in the media and passed out fliers in some
workplaces. In the toxic soup left behind by the hurricane, employers were not fined for
failure to provide safety training or issue protective gear.

s  On Sept. 6, the Department of Homeland Security suspended requirements that
employers check documents at the time of hiring. Contractors knew they could import
an immigrant workforce, including undocumented people, without consequence.

e  On Sept.8, prevailing wage was suspended. While it was reinstated on November 8, all
of the multimillion dollar contracts let in the two months of suspension remained
exempt from Davis-Bacon requirements.

o On Sept. 9, affirmative action requirements were suspended. Simple regulations
requiring federal contractors to submit a written affirmative action plan to the Office of
Federal Contract Compliance Programs were waived.

After Katrina immigrants rushed to New Orleans with the promise of good, well-paid work.
These workers were used and exploited, denied their legal wages, exposed to toxins without
proper health and safety training and equipment, and lived in unspeakable squalor. Those
without documents knew if they confronted their bosses or reported abuses to government
agencies they could be deported. Meanwhile, the mainly African American displaced workforce
was excluded from possibilities of work due to lack of housing, schools, health care and
appropriate job training.
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IWJ conducted a survey of 218 people who had worked in New Orleans in the year following
Katrina, a cross-section of Latino, African American, white and other workers, the results of
which are included in “Working on Faith: A Faithful Response to Worker Abuse in New
Orleans.” Findings include:

® 47 percent of workers reported not receiving all the pay to which they were entitled.

e 55 percent said they received no overtime pay for hours worked beyond 40 per week.

e 58 percent said they were exposed to dangerous substances at work such as mold,
contaminated water and asbestos.

These workers needed a champion—a Frances Perkins spirit—to police labor wrongdoings and
assure them they had a friend and supporter in the Department of Labor. But workers we
surveyed were completely unaware that the DOL could help. Not one worker mentioned the
DOL as either a source of information about workers’ rights or as an agency to which one
could file complaints.

These findings correspond to other published research cited in our study. Numerous individual
interviews conducted by IWJ and cases followed by legal advocates such as Loyola University’s
Worker Justice Project and the Southern Poverty Law Center developed a picture of New
Orleans as a city in which contractors imported large groups of largely immigrant workers who
lived in barracks, converted rail cars or tent cities provided by the contractor, some surrounded
by moats. Employers were reported to have called Immigration & Customs Enforcement (ICE)
agents on themselves so that their workforce would disappear before getting paid. (ICE agents
greatly outnumbered DOL investigators in New Orleans after Katrina).

[W]J interns met Lorenzo at a Honduran eatery in the summer of 2006. The tissue on the corner
of Lorenzo’s eyes was red and swollen, extending in towards his nose. Lorenzo had been hired
to install fiberglass insulation in tight, hot and unventilated spaces, so he wore short sleeve shirts.
He was given no protective goggles or gloves. At the end of the first day his eyes were stinging,
watery and bloodshot, his nose full of irritating pink dust, and his skin painfully itchy. He was
paid off in cash at the end of the week, with no overtime pay for his week of twelve-hour days.
One month later, when our interns met him, he still looked horrible and had received no health
care. Even if Lorenzo wanted to report this abuse, he had no idea who his employer had been.

There are thousands of Lorenzos. IWJ and other worker advocates, organizers and lawyers have
met with them and documented their stories, by going to the places where the workers are:
laundromats, day labor pick-up sites, coffee shops, work sites and congregations. DOL officials
set up an information table for an hour or two at one of the tent cities one evening per week.
This is not enough.

What became evident from countless examples on the ground is that the DOL waited in their
offices for complaints that mainly would not come, as workers did not know who to go to, feared
taking an issue to a government office, did not receive assistance in a language they could
understand, and were often discouraged by DOL staff if they did manage to come to the office.
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The decline of the DOL is national in scope. One clear failing is the lack of language capacity in
regions with high percentages of immigrant workers, When DOL officials met with IWJ Board
members in New Orleans in 2006, they were confident that they would solve the problem of a
lack of Spanish-speaking investigators by importing staff from other regions on a rotating basis.
The result of this would necessarily deplete the staff capacity in another part of the country.
From reports on the ground, the New Orleans DOL office still lacks Spanish speakers, and has
no capacity to provide service to large numbers of workers who speak Portuguese or
Vietnamese.

IWJ looked at studies that measured the steady decline of DOL capacity since the 1970s,
including research by the Brennan Center for Justice, Howard Wial of the Keystone Research
Center, DOL’s own public data, and other cited sources. These sources all show steep declines
in DOL spending, numbers of investigators, numbers of compliance actions and numbers of
workers to receive back wages since the 1970s continuing into the George W. Bush
administration. In the Brennan Center study, which is based on FOIA requests from the DOL,
from 1975-2004:

e  Wage & Hour investigators dropped by 14 percent.

¢ Compliance actions (an indicator of businesses investigated) declined 36 percent.

o  Workers due back wages fell 24 percent.

In the same time frame, there was a 55 percent increase in workers covered by the Fair Labor
Standards Act and a 112 percent jump in covered businesses. OSHA has experienced a similar
fate. DOL data shows a decline in OSHA spending of 25 percent from 1977-2006.

Even when a case is pursued against an employer, the limited penalties imposed against those
caught in wage theft may do more to encourage than discourage the practice. Settlements are
usually awarded for back wages only, with no interest or penalties. Employers can steal wages
and overtime and at worst be made to pay back what they should have paid in the first place.

Why has spending on defending workers dropped so precipitously? The agency says it does
“more with less”, but is the DOL really using its resources strategically? DOL’s investigations
are primarily triggered by complaints, rather than through targeting hotbeds of wage theft. Wage
and Hour Administrator Paul DeCamp, in response to questions by the Democratic minority in
his Senate confirmation hearings last summer, stated “Wage and Hour must promptly process
and investigate complaints it receives alleging violations of the law. That activity accounts for
most of Wage & Hour’s enforcement work, and I would continue to emphasize that aspect of
the agency’s operations™ (emphasis added) A focus on responding primarily to complaints
allows a passive, wait in the office approach. Low-wage workers are highly unlikely to file
complaints. Those who do file are generally middle class workers or unionized workers.

It is IW)’s contention, shared generally by worker rights advocates, that targeted investigations
using unannounced visits, audits and other aggressive tactics in specific regions and low-wage
industries known to be centers of wage theft, such as poultry, construction, agriculture,
landscaping, restaurants and garment assembly, is a much more effective way to send a message
to bad employers that violating the Fair Labor Standards Act and OSHA must stop. DOL’s data
does not clearly break down the percentage of money and staff resources devoted to targeted
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investigations versus investigations that were launched based on complaints. IWJ made inquiries
with sympathetic high level staff in the DOL who also did not have access to good numbers on
this subject. Undoubtedly, DOL will testify that they give a high priority to targeted
investigations. But based on our analysis of numbers published on the DOL web page, targeted
investigations are to receive only 23 percent of the 2008 DOL budget for Wage and Hour
enforcement, down from approximately 30% in 1997 (the latter figure was provided by an
inspector general audit of the department).

In fact, the ideological bias of the current administration slants against regulatory enforcement,
particularly of any regulations that circumscribe business behavior. In recent DOL planning
documents, there is a continuous emphasis on voluntary compliance and cooperative efforts with
businesses, rather than enforcement of the law. W/ recognizes that most businesses comply
with Wage and Hour, OSHA and aftirmative action requirements, and that in cases of violations
of overtime and other requirements, businesses may be insufficiently educated and not malicious.
But there are entire industries and particular employers that rely on low-wage labor and are
willing to exploit and steal the legal wages of workers in order to jack up profit margins. There
are bottom feeders, the DOL knows who they are, but their practices are not stopped. This
depresses standards for all workers in the U.S.

IW/J calls for this committee to draft legislation to:

o Increase the number of Wage and Hour and OSHA investigators by one-third.

¢ Mandate that the DOL develop a public protocol , including unannounced visits,
targeting regions, industries and employers with records of widespread abuses.

e Develop a partnership program between the DOL and faith, labor and community
organizations in New Orleans and in six other pilot cities aimed at eliminating wage theft
since low-wage workers are much more likely to turn to faith organizations than to
government. Components include:

v A public information campaign, in all appropriate languages, saying that the DOL
enforces laws protecting all workers, regardless of worker documentation.

v' Penalties for employers who use threats of immigration enforcement to intimidate
workers who complain about worker abuses, or to get out of paying wages.

» Mandate that employers who flagrantly violate wage and hour laws pay penalties and
interests in addition to all back wages owed.

* Request a GAO investigation of the efficacy of complaint driven versus targeted
investigations by Wage and Hour and OSHA.
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Mr. KUCINICH [presiding]. I thank the gentleman.
Ms. Rosenbaum.

STATEMENT OF JENNIFER ROSENBAUM

Ms. RoseNBAUM. Thank you, Mr. Chairman and members of the
committee.

I want to thank you for not forgetting about this issue almost 2
years after Hurricane Katrina. I can testify that Mr. Steele has not
forgotten, Antonia has not forgotten, and that thousands of other
workers who remain unpaid for their hard work rebuilding New
Orleans and the Gulf Coast have not forgotten, nor have the advo-
cates at this table, whose organizations have hired staff, have
worked around the clock, have increased their language capacity,
and have done the other work necessary to try to recover the
wages, to recover liquidated damages, and to change the practices
of the significant contractors in the region.

In our opinion, the Department of Labor has had an inadequate
response to the disproportionate scope of the disaster in New Orle-
ans. I think everyone here is familiar. It was well reported on the
television and in the newspapers the epic wage theft that was
going on. While low-wage workers and their families always suffer
when they are not paid or underpaid, particularly in New Orleans
the suffering was acute. Because of the destruction of large parts
of the city, the regular safety net works that might be in place in
other places when workers go unpaid did not exist.

As Mr. Steele has testified, workers were relying on their em-
ployers for housing and food, and when they went unpaid they
faced retaliation and termination for complaining about not being
paid in compliance with Federal law. They not only risked contin-
ued nonpayment; they risked eviction and hunger and being
thrown out onto the streets.

Where was the Department of Labor Wage and Hour Division as
all this was going on? As Mr. Smukler has testified, workers cer-
tainly didn’t know. I mean, that has been our experience in com-
municating with over 1,000 workers in our advocacy, education,
and litigation efforts after Hurricane Katrina.

We know some things that they didn’t do. They didn’t imme-
diately after the hurricane begin distributing contract information
and educational materials to workers where they could be located.
Workers repeatedly told us that they knew that they were being
paid illegally and they didn’t know where to turn.

The Department of Labor failed to make staff available at a time
when workers could complain. When people were working 80 to 100
hours a week, it was oftentimes impossible to call the Department
of Labor during business hours. And the Department failed to have
a plan to communicate with workers after hours, on the weekends.
They also failed to have language access to communicate with
those workers in the language that they speak.

They failed to accept and record adequate complaints. We have
report after report of workers calling the Department and being
cursorily dismissed without a more than 5-minute telephone inves-
tigation into the worker’s complaint. As Mr. Steele has testified,
workers, themselves, are not under the obligation to have complete
pay records or complete contact information on their employers. As
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the Supreme Court has said, when employers fail to meet their ob-
ligations to provide records of people’s hours worked and wages
owed(,1 then the worker can reasonably testify to what has hap-
pened.

As we also know, the contracting schemes are complex, obviously
requiring a more than 5-minute investigation into whether an em-
ployer, for instance, is covered by the Fair Labor Standards Act.

The subcommittee, therefore, really faces a challenge in access-
ing the information that will be presented by the Department of
Labor, because many, perhaps the majority of complaints by work-
ers were never even recorded.

The Department of Labor’s continued inaccessibility to migrant
workers repeatedly hindered investigations of the complaints that
were made. For instance, they didn’t communicate to workers dur-
ing the investigations and at times during the settlement process,
and even when settlement proceeds were received they did not
communicate with the workers about how to receive those proceeds.

As Mr. Steele has testified, many other workers have told us
they didn’t know what was going on in the investigations, they felt
that the Department of Labor was hostile, and in some cases work-
ers felt like the Department of Labor was an agent of the employer
and therefore did not continue to help the investigation.

We had a worker report that his investigation was initially dis-
missed for lack of records when he actually had records, because
he understood the Department of Labor investigator to actually be
an agent of the employer and, fearing retaliation, refused to turn
over those records. It wasn’t until we were able to intervene and
explain the investigative context and get those records that the in-
vestigation was able to be reopened.

The Department of Labor also failed to prioritize, in our opinion,
the cases that would have made the biggest difference on limited
resources. They failed to bring cases on behalf of groups of work-
ers—in fact, groups of subcontracted workers for the same general
contractor—and they failed to investigate the general contractors
that in many cases were jointly liable for the unpaid wages.

We have two Fair Labor Standards collective action cases that
have been settled against general contractors and subcontractors
together, and we believe that is an important step in terms of mak-
ing a structural difference in the way workers are being treated in
New Orleans and on the Gulf Coast.

Finally, as I said before, the Department of Labor has at times
even failed to investigate and ensure that workers receive the
checks that were settled on their behalf. We have been commu-
nicating with workers who almost a year after a settlement check
was obtained by the Department of Labor have still been unable
to physically possess that check and those unpaid wages. The De-
partment of Labor has sent those checks to the wrong offices in
States where they don’t live, has forced them to communicate with
Department of Labor staff who don’t speak the same language as
the workers speak, and has otherwise set up obstacles to actually
receiving those unpaid wages, even when they have been recovered
from the employer.

For all those reasons, we have included recommendations in our
report, and we hope that the committee will consider how to inter-
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vene in this matter further. It is important to recover unpaid
wages for people that are still waiting to be paid for doing this
work. It is important to change the nature of the employment rela-
tionships that continue to happen in New Orleans and on the Gulf
Coast. And it is important to ensure that the lesson from migrant
workers in New Orleans is not that Federal labor law doesn’t apply
to you. Right now that is the lesson, and that is a lesson that is
being carried back across the country as migrant workers return to
the States across the United States where they came from.

Thank you.

[The prepared statement of Ms. Rosenbaum follows:]
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“Adequacy of Labor Law Enforcement in New Orleans”

Thank you for the opportunity to speak about the rampant wage theft and retaliation
against reconstruction workers in New Orleans after Hurricane Katrina and about the inadequate
response of the United States Department of Labor, Wage and Hour Division (*DOL-WHD™).

My name is Jennifer Rosenbaum. [ am an attorney with the Immigrant Justice Project of
the Southern Poverty Law Center. Founded in 1971, the Southern Poverty Law Center is a civil
rights organization dedicated to advancing and protecting the rights of minorities, the poor, and
victims of injustice in significant civil rights and social justice matters. Our Immigrant Justice
Project represents low-income immigrant workers in labor and employment and civil rights
litigation across the Southeast.

Like many other local and national nonprofit organizations, we quickly recognized the
scope of the Gulf Coast crisis after Hurricane Katrina and tried to respond to that need. We
established a New Orleans initiative, staffing it with a full-time attorney, myself, and a paralegal
to investigate, litigate, and otherwise assist workers in resolving minimum wage, overtime wage
and retaliation claims. Since then, we have filed three major lawsuits. Two were collective
actions under the Fair Labor Standards Act in which we assisted over 500 workers in recovering
hundreds of thousands dollars in minimum and overtime wages and liquidated damages.! In the
third case, we represent H-2B guestworkers in minimum wage claims against their New Orleans
employer.

We have also referred workers to the DOL-WHD when we believed their complaints fit
within the agency’s jurisdiction and priorities. At the same time, we met with the U.S.
Department of Labor to advocate that substantial resources be allocated to the Gulf Coast region.
We specifically advocated that the local New Orleans DOL-WHD office be provided additional
resources and technical assistance, including language capacity, so that it could play a vital role
in enforcing labor standards during the reconstruction. Unfortunately, these pleas were answered
late or not at all.

! Xavier etal. v. Belfor USA Group, Inc., Civil Action No. 06-0491, U.S. Dist. Ct., E.D. La. and Navarrete-Cruz et

al. v. LVI Environmental Services of New Orleans. Inc. et al., Civil Action No. 06-0489, U S. Dist. Ct., E.D. La.
Castellanos-Contreras et al. v, Decatur Hotels LLC et al., Civil Action No. 06-4340, U.S. Dist. Ct., E.D. La.

Page 1 of 12
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Almost two years after Hurricane Katrina, our office has communicated with close to
1000 reconstruction workers about their work in New Orleans and along the Gulf Coast since
September 2005 and their struggles to obtain federally mandated wages for each hour worked.
My comments are based on those conversations as well as our interactions with DOL-WHD
personnel.

My remarks today will address the response of the U.S. Department of Labor, Wage and
Hour Division to the labor standards crisis in New Orleans office after Hurricane Katrina. In my
view, the DOL-WHD failed to provide a reasonable level of resources to the region, given the
enormous scale of the disaster. Because of this failure, the DOL-WHD, through its New Orleans
and Gulf Coast offices, had a limited ability to intervene and address the well-reported, epic
wage theft that accompanied the reconstruction. The DOL-WHD thus allowed chains of
subcontracted corporations to profit on the backs of the underpaid workers, particularly
vulnerable migrant workers. In addition, the DOL-WHD failed to competently record and
investigate many of the complaints that it did receive. In the resulting lawlessness, DOL-WHD
utterly failed to protect migrant workers from minimum wage and overtime violations and from
retaliation.

Widespread Exploitation of Migrant Reconstruction Workers Accompanied the
Reconstruction of New Orleans.

The magnitude of work and the billions of dollars in reconstruction funding drew a new
population of migrant workers to New Orleans immediately following Hurricane Katrina. Lured
by promises of long hours and good wages, tens of thousands of men and women left their
homes and families and went to New Orleans to work on the clean-up and reconstruction of the
city. They left the construction sites of Houston, the orchards of Michigan, the sweet potato
fields of Mississippi, and the day labor sites of Memphis and dozens of other cities. They
arrived ready to work, expecting nothing more than a fair job and fair wages, including the basic
protections federal law provides to all workers. Migrant workers came and worked alongside
hurricane survivors who had recently returned from their temporary places of refuge to rebuild
the city. Although the majority of these newly-arrived workers were Latino, the job
opportunities drew African Americans, Native Americans, and immigrants from many countries.

The construction jobs for which thousands of workers migrated were located squarely
within an industry known to have significant FLSA compliance problems including common
mislabeling of employees as independent contractors. In New Orleans, the billions of dollars in
contracting drew exploitative, fly-by-night contractors looking to get rich quick. The
lawlessness of the city exacerbated the ordinary kinds of wage violations migrant workers
experience, and the decimation of traditional worker support services led to the extreme abuses
we are recounting today. In most cases, workers were directly employed by subcontractors,
sometimes several layers away from the general contractor, and often were uninformed about
how to complain to the general contractor when their wages went unpaid or underpaid. These
major contractors thus lined their pockets with lucrative contracts while hiding behind a
subcontracting system, the workers’ fear of retaliation, and the general chaos of the city.

Page 2 of 12
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While workers raised a variety of complaints about health and safety conditions,
workplace injuries, and unsafe housing conditions, reports of unpaid and underpaid wages were
the most recurring complaints. This fact was widely reported in newspapers and on television as
the country watched for news about the city they had seen destroyed.

While low wage workers and their families always struggle when exploitative employers
underpay, pay late, or do not pay them at all, the suffering was particularly acute in post-Katrina
New Orleans. Because of the destruction of large parts of the city’s infrastructure, workers
relied on employers for housing and food. Thus, termination from work also meant eviction and
hunger. When they were not paid, workers were left with a difficult choice: continue to work for
the employer who had failed to pay them in the hopes that pay would arrive, or forgo the unpaid
wages and seek other work, accepting the same risk of nonpayment. Workers who spoke up and
demanded to be paid in accordance with federal law faced termination, threats of deportation,
threats of physical violence, and actual physical assault.

When the DOL-WHD fails to adequately enforce federal wage and hour law on behalf of
migrant workers, all workers in the labor market suffer alongside them. Insofar as we allow
exploitative employers to take advantage of an underground labor market-- i.e., workers to whom
federal wage and hour laws do not apply in practice-- we undercut those protections for all other
workers.

The U.S. Dept. of Labor, Wage and Hour Division Was Inaccessible to Migrant
Reconstruction Workers in New Orleans Immediately After Hurricane Katrina.

Our experience referring and assisting workers through the DOL-WHD complaint
process revealed numerous obstacles for workers who tried to recover their unpaid wages. These
obstacles were the most acute at the most critical time-- immediately after the hurricane when
low-skilled workers were cleaning up the city around the clock. While the DOL-WHD has
continued to attempt to respond to the crisis, its response is too little too late-- a response
disproportionate to the extreme level of exploitation that workers faced. While investigators
from other offices visited for short trips of one to two weeks at a time, only one bilingual staff
person remained full time in the local office, and the permanent staff was consistent with pre-
hurricane levels.

DOL-WHD did not immediately begin distributing contact information and educational
materials in ways designed to reach migrant workers. Workers repeatedly told us that while
they knew their employers were acting illegally, they didn’t know where to complain. Others
specifically remarked that they were surprised that no government workers visited their
worksites to monitor their treatment. Still, as one worker put it, “we didn’t know what to do
until we met you in the hotel lobby.” The DOL-WHD has historically recognized that direct
outreach to workers coupled with directed investigations are necessary to enforce government
contract labor standards and the FLSA with respect to migrant and immigrant workers.

DOL-WHD should have begun this work immediately following Hurricane Katrina

using pre-existing worker education materials. Immediately following the hurricane, locating
migrant reconstruction workers in the hotels, worksites, and limited functioning commercial
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spaces was straightforward. Our staff began making weekly trips to New Orleans to meet with
reconstruction workers who reported that they were systematically underpaid and often not paid
at all for their work cleaning out the toxic flood waters and tearing the hospitals, schools, and
court buildings down to their skeletal frames for reconstruction. We met with workers in the
hotels where they were living crammed in the bunk beds of ballrooms beneath the rooms full of
evacuees, in labor camps on the outskirts of the city, and in City Park. We talked to workers in
the streets, in clinics, at the few open stores, and in the public places where they gathered for
meals. We met with them at sunrise before work started and late in the evenings when the work
was finally completed. The stories that we heard over and over were variations on the stories
that I and other panel members are recounting for you today. We never crossed paths with a
DOL-WHD staff person, and workers never reported speaking with someone from the DOL-
WHD or any other federal worker protection agency.

While the DOL-WHD eventually began conducting some community education sessions
six months to a year after the hurricane, the effect was again too little too late. Without
additional trained staff or strong community partnerships, the ability to reach transient, isolated
migrant workers was minimal. Many workers were already fearful of complaining about wage
violations because of the retaliation they had experienced and witnessed.

DOL-WHD failed to make staff available to speak with workers at times when workers
could contact them. Because they were working 80 - 100 hours a week, contacting DOL-WHD
during business hours would have been very difficult for most migrant workers. Reasonable
access could easily have been achieved through a toll-free number that was answered after hours
or through special weekend hours that were well publicized. For example, our nonprofit law
office received so many calls from New Orleans workers to our regular worker hotline that we
set up a second hotline, and our staff rotated on-call responsibilities to record complaints, initiate
investigations, and make referrals to emergency social service providers. We received the
majority of our calls between 6:00 p.m. and 9:00 p.m., including on the weekends, when workers
were not working. Obviously, migrant workers who seek to complain about their employer are
more likely to do so when they are not on the job and can speak freely.

DOL-WHD failed to communicate with workers in their native languages, depriving
many workers of the ability to communicate with the agency at all. When limited English
proficient (LEP) workers called into the agency at the point of first contact, they were routinely
unable to speak with anyone, since the agency had not set up an adequate system to deal with
LEP workers. The diverse migrant worker population includes workers who speak Spanish,
Portuguese, Hindi, Vietnamese and other languages. Point of contact communications is
essential. If a worker calls and cannot communicate with the person who answers the phone, it is
likely he will not call again and will communicate to other workers that the office is not
responsive. The DOL-WHD intake mechanism had limited ability to communicate in Spanish
and no ability to communicate with workers in other languages. While our office’s staff is
bilingual in English and Spanish, we, too, were immediately inundated with calls from workers
speaking languages other than English and Spanish. Unlike the DOL-WHD, our non-profit
office immediately responded by setting up a system to address the needs of all LEP workers,
including contracting with a telephonic interpretation service and increasing our use of volunteer
and contract interpreters.
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At least eight months after the hurricane, the New Orleans office still did not even have a
voicemail message indicating that workers could leave a message in Spanish, although the phone
regularly rings to a recorded message both during and after hours. The DOL-WHD had very
limited capacity to serve workers in languages other than English and Spanish, even after those
workers filed a complaint with the agency. To be effective, DOL-WHD must develop a
communications strategy to seamlessly communicate with workers in whatever language they
speak from the point of contact through investigation and resolution of the complaint. All
employees who answer the phone must be trained on this system and must use it when
appropriate. Because of its delay in implementing such a strategy, DOL-WHD should publicize
the language assistance strategy in media targeting the language populations.

DOL-WHD failed to accept and record complaints. Even workers who did contact DOL-
WHD and who were able to communicate with a staff person in their native language were often
dismissed with only a shallow, cursory review. Often their complaints were not even recorded
by the agency; the workers were simply sent away.

The Subcommittee, therefore, faces a challenge in assessing the adequacy of DOL-WHD
records because many worker complaints-- probably the vast majority-- were never processed as
complaints.

Workers report to us that even when they did manage to communicate with an
investigator, their complaints were rejected and went unrecorded based on cursory telephone
reviews. For example, one worker reported that he was turned away after a discussion lasting
less than five minutes because he was told that his employer was not large enough to be covered
by the Fair Labor Standards Act (“FLSA”). When our office discussed his complaint with him,
we learned that in addition to the ten workers on his crew, his employer employed multiple
crews in multiple states; thus, the employer would have clearly been large enough to be covered
by the protections of the Fair Labor Standards Act.

Given the complexity of the contracting relationships, DOL-WHD must engage in a more
than cursory review to determine FLSA coverage. Many workers obviously identify a first level
supervisor as the employer when asked a question such as, “Who was your employer?” Most
wortkers in New Orleans during the first six months following the hurricane, however, were
working at the bottom of subcontracting chains, often ten to fifteen layers high, with government
and private entities at the top. In virtually every case we investigated, the businesses at the top of
this chain were large entities covered by the Fair Labor Standards Act and were “joint
employers” under FLSA analysis.

Other workers have reported being turned away from DOL-WHD because they could not
immediately provide complete contact information for the subcontractor directly employing them
or because they were paid in cash and could not provide check stubs. Our investigations have
revealed that through a more detailed investigation, the subcontractor and general contractor of
workers can usually be identified through other means, including visits to worksites and
conversations with other witnesses. Furthermore, the Supreme Court has held that workers can
prove their unpaid FLSA wages through reasonable testimony when their employer has failed to
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keep the employment records required by federal law,” The DOL-WHD’s cursory approach to
investigations provided a powerful incentive to employers to pay in cash and evade review.
When the DOL-WHD fails to even investigate such serious complaints, contractors are rewarded
for setting up complex subcontracting systems to avoid responsibility for paying workers legal
wages.

DOL-WHD, therefore, must improve its intake procedures. At a minimum, DOL-WHD
should make a record of all contacts with workers whether or not the investigator considers that
it rises to the level of a formal complaint. This would allow DOL-WHD to track the legal
violations and the alleged violators. Even if the information is presently inadequate to act upon
the complaint, that worker, a different complaining worker, or a directed investigation may
reveal adequate information to pursue the complaint at a later point. At the time the complaint
is recorded, DOL-WHD should inform each worker about the stages of and timeline of its
investigative process and provide the worker with a telephone number for future contact with the
agency regarding the complaint. The anti-retaliation provisions of the Fair Labor Standards Act
should also be discussed at this time, and the agency should communicate with workers about
steps to take if retaliation occurs, including documenting the retaliation and contacting DOL-
WHD immediately. If workers submit complaints by mail, the DOL-WHD should contact each
worker via telephone or letter to communicate this information.

Given the obstacles workers faced in identifying the agency, communicating with it, and
ensuring their legitimate complaints were docketed, the Subcommittee should carefully consider
any and all statistics provided by the DOL-WHD. Those statistics are likely to dramatically
underreport the serious complaints workers attempted to lodge with the agency. The
Subcommittee should also recognize, as DOL-WHD has recognized in the past that self reported
complaints are an inadequate mechanism to assess whether migrant workers are being paid
according to federal law.

After witnessing these obstacles for six months, our office and other worker advocates
met with representatives of the U.S. Department of Labor’s Wage and Hour Division in
Washington D.C. on February 1, 2006, to demand a more serious response to the rampant
violations of federal wage and hour law in New Orleans and along the Guif Coast. By this point,
our office had filed two lawsuits claiming major contractors and their subcontractors were
violating the Fair Labor Standards Act.* Prior to our meeting with the DOL-WHD, we asked for
basic information about the agency’s plan for the New Orleans office. Specifically, we asked for
data regarding the number of wage claims that had been filed, the processing time for those
claims, and DOL-WHD’s outreach efforts to reconstruction workers. At the meeting, the DOL-
WHD was unable to respond to any of our questions and seemed uninformed about the scope of
the problem, which included rampant labor violations and retaliation against workers in the
region.

* Anderson v. Mt. Clemen’s Pottery Co., 328 U.S. 680 (1946).

4 Xavier etal v. Belfor USA Group. Inc,, Civil Action No. 06-0491, U.S. Dist. Ct., E.D. La. and Navarrete-Cruz et
al. v. LVI Environmental Services of New Orleans, Inc. et al., Civil Action No. 06-0489, U.S. Dist. Ct., E.D. La.
We have also negotiated a number of pre-litigation settlements on behalf of underpaid reconstruction workers.
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The U.S. Dept. of Labor, Wage and Hour Division’s Investigations Were Inadequate.

Although the DOL-WHD has engaged in some systemic investigations and wage
recovery, the number is disproportionately low compared to the billions of dollars in federal
contracting and the level of worker exploitation. Our communications with workers confirmed
DOL-WHD’s continued inability to communicate with migrant workers, its unwillingness to
pursue structural analysis of its complaints, and its blindness to the growing retaliation faced by
workers who challenged employers to ask for wages. At the same time, our independent
litigation has shown that recovery of unpaid minimum and overtime wages and liquidated
damages from general contractors and their subcontractors who jointly employed migrant
reconstruction workers is quite possible.

DOL-WHD's continued inaccessibility to migrant workers repeatedly hindered its
investigations. Workers with complaints pending before DOL-WHD have regularly called us
because they had never been contacted by the agency and were not informed about the
investigation and resolution of their complaints. We spent hundreds of hours keeping in contact
with these workers, trying to ascertain the status of their investigations for them and trying to
support the DOL-WHD’s work. Complaints were actually settled and dismissed, we found,
through conversations with only one of a group of complaining workers.

In one case, investigation of a worker’s complaint was discontinued for lack of records
before he was even contacted, despite the fact that the worker actually possessed records to help
prove his allegations. It was only after our staff intervened, communicated with the worker,
obtained the records, and forwarded them to DOL-WHD that his file was re-opened and back
wages were obtained on his behalf. Even in complaints where back wages were recovered, the
agency made no attempt to verify the accuracy of the company’s records before settlement was
approved. Our cases have shown significant variation in the accuracy records of the employers,
with employer’s routinely under-reporting hours. A settlement based upon those employer
records would dramatically under compensate workers.

In another instance, a DOL-WHD investigator called a worker without adequately
explaining his role in investigating the complaint. The investigator’s introduction was so
inadequate that the worker believed the DOL-WHD investigator to be a representative of his
former employer. Fearing retaliation, the worker declined to give the DOL-WHD investigator
further information about his complaint, and the investigation was terminated. When my office
clarified the information, the worker provided additional facts that assisted in a re-opening of the
investigation and the recovery of damages.

DOL-WHD should communicate with each worker named in a complaint. This
communication is vital to educate the worker regarding the DOL-WHD investigation process, to
assist the investigator in developing the necessary facts in the investigation, and to ensure the
worker communicates regarding any retaliation he faces for participation in the complaint
process. For migrant workers, the agency should attempt to obtain alternative contact
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information to permit the agency to maintain contact if that worker moves. Likewise, DOL-
WHD should provide each complaining worker with the name and telephone number of the
investigator assigned to his complaint so that he can advise the investigator of vital information,
including new facts relevant to the investigation, the location of additional affected workers
affected by a systemic pay practice, or a change in contact information for the migrant worker.

DOL-WHD has failed to prioritize the most important cases in New Orleans and along
the Gulf Coast. DOL-WHD's failure to include all affected workers as well as its failure to
pursue claims against all joint employers in the contracting chain, evidences a lack of
commitment to having a systemic effect. Instead of prioritizing systemic problems on behalf of
groups of workers employed by significant contractors, it has focused on easy complaints
involving small groups of workers. Our experience shows that the nonpayment of minimum
wages and overtime to New Orleans reconstruction workers almost always reflect systemic,
illegal pay practices and that even when presented initially by one or a handful of workers,
thorough investigation reveals that the unlawful practices were systemic and affected a larger
group of workers. When the agency takes no action to seek wages for the other workers not
initially named in the complaint, those workers remain unpaid and the wages the employer is
obligated to pay are a small fraction of what he owes. By accepting minimal settlements for
individuals or small groups of workers, the agency makes violating the wage and hour laws a
cost of doing business for uascrupulous employers and does not correct systemic, illegal pay
practices.

The DOL-WHD also has failed to investigate joint employers of workers, an obviously
important step to intervening in rampant wage theft. The joint-employment doctrine under the
FLSA recognizes that industry employers are often jointly liable with their subcontractors or
staffing services when wages are not paid. These industry employers have the ability to ensure
that workers are paid lawfully by employing them directly or monitoring their agents. For
example, DOL-WHD settled unpaid overtime claims on behalf of two reconstruction workers for
several hundred dollars each even though the workers reported that the problem was systemic.
Their direct employer, [TT, Inc., of Charlotte, North Carolina, provided labor to many general
contractors in New Orleans, but the investigation did not look to those contractors or the pay
practices on their worksites. Similarly, a small group of workers reporting systemic unpaid
overtime by one of the largest federal debris removal contractors, Phillips and Jordon, also
received small individual settlements. No systemic investigation was pursued.

Our FLSA litigation stands in stark contrast to the DOL-WHD’s work even though
private litigants face higher hurdles in obtaining information through discovery and locating
workers to opt-in to the FLSA collective action procedure. When a small group of workers
initially contacted us regarding unpaid overtime by one subcontractor for work at Tulane
University, investigation revealed widespread violations of the Fair Labor Standards Act in the
reconstruction of gulf coast courts, banks, hotels, casinos, and commercial outlets. In settlement
of the litigation Xavier et al. v. Belfor USA Group, Inc., Civil Action No. 06-0491, U.S. Dist.
Ct., E.D. La., workers directly employed by five subcontractors were included in a settlement
that recovered unpaid overtime wages and partial liquidated damages. After a year- long opt-in
period, we expect over 500 workers to recover wages in excess of $700,000. In settlement of the
litigation Navarette-Cruz v. LVI Environmental Services, Inc., Civil Action No. 06-0489, U.S.
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Dist. Ct., E.D. La., a group of 65 workers recovered unpaid minimum and overtime wages and
liquidated damages of almost $200,000 in a joint settlement with three layers of subcontractors
for unpaid work rebuilding St. Bernard’s Parish Schools. In addition to unpaid wages and
penalties, workers in these cases also recovered a sense of dignity and fairness-—that the federal
worker protection laws apply to them.

Either of these cases could have been quickly settled for a modest recovery by the small
group of economically desperate workers who first contacted us. On the other hand, under the
jurisdiction of the DOL-WHD which has the authority to recover wages for all employees
without the opt-in requirement, both cases would have had an even higher value.

The DOL-WHD New Orleans and Gulf Coast should immediately develop and
implement criteria that ensure their work uncovers systemic pay violations, includes all affected
workers, implicates all joint-employers, and seeks the highest penalties available.

DOL-WHD's Settlements on Behalf of Workers Are Inadequate. The DOL-WHD does
not regularly seek liquidated damages when negotiating settlement of workers’ claims. An
employer who fails to pay workers minimum or overtime wages owes both back wages and an
equal amount of liquated damages. Liquidated damages are not some sort of “windfall” or
punitive damage measure but are designed to compensate low-wage workers for the losses they
incur because of their employer’s late payment. Failure to seek these damages unfairly leaves
workers bearing the economic brunt of their employers’ illegal behavior, DOL-WHD should
seek liquidated damages when settling complaints of unpaid minimum and overtime wages on
the Gulf Coast.

DOL-WHD failed to provide adequate protections from retaliation to workers who made
complaints with the agency. Workers in the Gulf Coast after Katrina have suffered chronic
retaliation by employers. When workers have requested their unpaid wages or complained about
conditions, they were threatened or worse. Our office has spoken with dozens of workers who
suffered retaliation when they simply asked to be paid: some were physically assaulted; some
were threatened with guns; some were threatened with deportation; some were fired from their
jobs; and some were blacklisted from future employment. Contractors routinely told workers
that if they were to participate in a complaint or lawsuit, those workers would never work for the
company again.

In this climate of unchecked retaliation, DOL-WHD has a heightened responsibility to
protect the identity of workers who do complain. Instead, DOL-WHD has not adopted special
measures to protect workers in the context were retaliation was more prevalent and did not even
follow its own guidelines for heightened confidentiality of complainants and witnesses.
Specifically, DOL-WHD revealed both names and current addresses of workers to their former
employers during investigations. DOL-WHD has also relied on supervisors or their friends to
communicate with workers regarding the investigation and complaint process. These sloppy
practices may be due to overburdened investigators, but the potential risk to workers of such a
conflict of interest is obvious. Such acts unnecessarily expose workers to risk and undermine
workers” confidence in the agency even when wages are reco