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IN THE HANDS OF STRANGERS: ARE
NURSING HOME SAFEGUARDS WORKING?

THURSDAY, MAY 15, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, D.C.

The subcommittee met, pursuant to call, at 10:03 a.m., in room
2123 of the Rayburn House Office Building, Hon. Bart Stupak
(chairman) presiding.

Members present: Representatives Stupak, Green, Schakowsky,
Dingell (ex officio), Shimkus, Whitfield, Walden, Murphy, Burgess,
Blackburn, and Barton (ex officio).

Staff present: Scott Schloegel, John Sopko, Kristine Blackwood,
Michael Heaney, Voncille Hines, Kyle Chapman, Alan Slobodin,
Peter Spencer, and Whitney Drew.

Mr. STUPAK. This meeting will come to order.

Today we have a hearing entitled “In the Hands of Strangers:
Are Nursing Home Safeguards Working?”

b Each member will be recognized for an opening statement. I will
egin.

OPENING STATEMENT OF HON. BART STUPAK, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. StUuPAK. This is National Nursing Home Week, which makes
today’s hearing quite timely. Surprisingly, this subcommittee has
not held an oversight hearing on nursing home care since 1977.
The make-up of the nursing home industry and its clientele has
radically changed over the past 31 years.

The last significant change in nursing home regulations came 21
years ago in the Nursing Home Reform Act, which was passed as
part of the Omnibus Budget Reconciliation Act of 1987, or OBRA
87. In that act, Congress established standards for quality of care
and quality of life that nursing homes must meet in order to re-
ceive payment from Medicare and Medicaid. Now, 21 years later,
we are examining whether these standards continue to provide an
appropriate level of patient care and protect the residents of nurs-
ing homes.

Some of our most frail, elderly, disabled citizens live in nursing
homes either for a short time for rehabilitation or for long periods,
when it becomes their final resting home. Many are completely de-
pendent on others for everything from eating to bathing, turning
them over in bed, and pain management. Government regulations
require that a base level of care be provided to nursing home resi-
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dents, not only because this vulnerable population cannot speak for
themselves but also because taxpayer-funded programs like Med-
icaid and Medicare pay for the vast majority of the care provided
at nursing homes.

The Centers for Medicare and Medicaid Services, CMS, enforces
these minimum standards by contracting with each state to con-
duct annual inspections or surveys of nursing homes. If state sur-
veyors identify a problem, called a deficiency, they can recommend
various sanctions to CMS, ranging from civil monetary penalties to
the rarely used ultimate sanction of termination from participation
in the Medicare and Medicaid programs. CMS and state surveyors
strive hard to look beyond a nursing home’s walls to see whether
the fragile nursing home residents are receiving all the care they
need. However, surveys often fail to identify serious problems that
threaten residents. Moreover, when the surveyors do identify prob-
lems, the penalties imposed by CMS can be so weak that they fail
to bring about sustainable improvement in the practices of the fa-
cilities.

The day-to-day responsibility for the difficult task of care in
nursing homes falls on dedicated and hardworking nurse aides,
skilled nurse professional and industry owners and operators. We
entrust our loved ones often only as a last resort to the hands of
these strangers to care for our grandparents and parents. In most
cases, these strangers become a second family for us and our loved
one, and they care for our family member with the same love and
attention as if he or she were part of their own family. These dedi-
cated, devoted caregivers and many of the companies that employ
and manage them deserve our profound thanks for their commit-
ment and leadership in the daunting task of caring for an increas-
ingly fragile and medically complex patient population.

In the past few years, a wave of new owners and investors have
begun purchasing nursing home chains, both small and large, suc-
cessful and unsuccessful chains. These firms are private, unregu-
lated, and new to the nursing home market. Many worry that the
top priority for these new owners will be profits rather than pro-
viding for staffing and resources necessary to ensure top quality
care for our loved ones. Frequently, they use complex corporate
structures separating the nursing home real estate from the oper-
ating companies and putting multiple layers of limited liability
partnerships between themselves and the day-to-day operations of
the nursing home.

The impact of these new owners on the quality of care and safety
of nursing home residents is still unclear. Some companies reinvest
their profits into the facilities and focus on quality of patient care.
Others unfortunately skim off the profits to line the pockets of in-
vestors or plow the money into separate ventures that have noth-
ing to do with nursing home care. What is certain, however, is that
CMS and the States lack the tools to keep up with the rapid
change in the industry, to know who actually owns the country’s
nursing homes and who should be held accountable for residents in
their care.

When Congress passed the OBRA 87 safeguards, the typical
nursing home was owned by a sole proprietor or family and not
part of a chain. Now over 50 percent of nursing homes are part of
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a chain and many of those are in the hands of private equity inves-
tors. Chain ownership has the potential to improve quality of care
by allowing the sharing of resources and expertise across their fa-
cilities. At the same time, chains have the potential to hide com-
mon problems and obscure responsibility for inadequate care. The
Centers for Medicare and Medicaid Services, CMS, needs to weigh
these concerns to a greater degree in its enforcement.

Today’s hearing will examine the challenges posed for the Fed-
eral, State, and local government, individual families, resident ad-
vocates and family members and the industry as the face of nurs-
ing home ownership rapidly changes. We will hear from witnesses
reflecting a variety of perspectives including government leaders,
academic experts, industry leaders, and organized labor rep-
resenting nursing home workers, and the Centers for Medicare and
Medicaid Services. We will also hear an example of a troubled
nursing home chain in New England whose homes have been fined
more than 45 times in the last 3 years for patient care problems
that have had tragic results such as organ failure, amputation of
limbs, paralysis, and death. The chain is now in bankruptcy and
on the brink of sale to a private equity firm. Clearly, this example
is the exception rather than the rule when it comes to nursing
home care. Our goal here today is to be sure that these such exam-
ples become more and more rare or disappear altogether.

I look forward to hearing from our witnesses today. We owe this
hearing to the industry, nursing home staffs and the nursing home
residents to ensure that Congress is doing all we can to see that
Federal nursing home regulations are adequate.

Mr. StUPAK. I would now like to now turn to my colleague, Mr.
Shimkus, for his opening statement.

Before I do so, we should take note of the fact that Mr. Shimkus
retired last night after 32 years of service in the military in the
Army as a ranger, and I want to thank him for his service to our
country, and I really do enjoy having him as my ranking member
and a friend, but thank you for your service to our country, John,
and look forward to your opening statement.

OPENING STATEMENT OF HON. JOHN SHIMKUS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. SHIMKUS. Thank you, Mr. Chairman. Thank you for coming
last night, and the flashback was 1977. I was a freshman at West
Point, so 31 years ago was the last time we had a hearing on this
irﬁdustry, and that is too long and so it is appropriate that we do
this.

Today’s hearing will expose the issues and practices surrounding
the critical Federal safeguards for ensuring quality of care at nurs-
ing homes across the country. This bipartisan oversight examina-
tion is necessary to ensure these safeguards are up-to-date and ef-
fective.

Today’s hearing topic is an intensely personal one for many peo-
ple. Many Americans already or will have to entrust a mother, fa-
ther or spouse— for me, grandparents—at certain times of their
life at the most vulnerable to the care of a nursing home. In fact,
my grandmother was a dementia patient and was in 10 years be-
fore she passed away, and I remember that well. When entrusting
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our most vulnerable citizens, our loved ones, to the care of strang-
ers, there is a fundamental need to know that they are in good
hands.

The nursing home industry is a complex and diverse industry ex-
tending to some 16,000 individual facilities, serving 3 million peo-
ple per year. This industry has been rapidly changing over 2 dec-
ades, and the question is: how have these changes affected the
quality of care?

From the available evidence, improvements in nursing home
quality have improved in some ways over the past 2 decades but
more should be done to assure quality of care, quality of life, and
the safety in nursing homes. We know there are chronic bad actors.
The GAO reported last year, and we just have a new GAO report
that we need to go over, just released, which we have not—I have
not. So my comments really are directed to the previous one until
staff reads it real quick, the new one. Despite positive efforts by
the Centers for Medicare and Medicaid Services to improve quality
of care, roughly 20 percent of nursing homes nationwide each year
are cited for serious deficiencies, and a portion of these homes are
chronically deficient.

The GAO also reported shortcomings in the survey and standard
enforcement system used to identify problem homes. Government
and academic witnesses will testify today about the uneven quality
of nursing home inspections and what that means for consumers
and regulators.

Witnesses will also testify knowledgably about what more might
be done to improve the information supplied to regulators through
a survey process and related industry oversight activities. Some de-
velopments to improve the quality of information look encouraging.
New inspection approaches appear to take a more systematic look
at nursing home quality. I look forward to learning how rapidly
these can be implemented and how these measures can improve
consumer ability to identify quality homes and information and
knowledge is power, and I think when people are given a choice,
if they have more information, the better. The problem is, in rural
America, there are not a lot of choices. Chairman Stupak knows
that from his area and I definitely know that in mine.

I also look forward to discussing what Federal officials believe is
necessary to strengthen Federal oversight in light of industry
trends. There are 100,000 fewer beds today than 10 years ago and
nearly 2,000 fewer facilities before bankruptcies, malpractice litiga-
tion pressures, and new models of caregiving transformed the in-
dustry, according to an HHS study. I have followed the continuing
care debate about residential living, then assisted living and then
long-term skilled nursing facility and all combined into one, which
is, I think, a positive movement in the direction by the industry.
Today, half the nursing homes are part of a chain, a rate that has
declined from 10 years ago. Over this period there has been cor-
porate restructuring and more focus on regional chains with some
new corporate ownership arrangements, and we will hear this
morning, it may be difficult to identify how those ultimately ac-
countable for quality-of-care decisions are affecting care. More sun-
light on these arrangements may make sense.
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The Connecticut attorney general will testify about one troubled
chain in Connecticut which continued to operate despite what has
been reported as a history of poor care. I look forward to what he
found were problems in Connecticut’s experience with this chain.
Let me note too that Mrs. Aceituno, whose husband suffered while
in the care of one of the chain’s homes, will tell us her story this
morning. Please accept mine and my colleagues’ sympathies, and
thank you for testifying. Your testimony is very important for us.

I am pleased to learn of the vigorous enforcement HHS Inspector
General’s Office and the Department of Justice have pursued in re-
cent years—a positive story. In 2007 alone, the HHS IG’s Office
helped to work 534 cases and the DOJ has already netted $16.6
million in restitution and settlements and false claim act cases that
mostly involve nursing homes. We have to ensure we are getting
rid of bad actors and encouraging quality improvement, but as we
discuss enforcement, we should also focus on what more can be
done to identify and address problems before they result in quality
care deficiencies.

This brings me to the industry’s role in quality safeguards. On
that subject, the buck stops with the industry, and so I am eager
to learn what steps the industry is taking to set standards, to self-
police, to improve quality, and improve quality not just at the mar-
gins among minimum standards but at all levels of performance.
We need competition for quality. We can drive consumer decisions
and improve care for all.

I went over time, Mr. Chairman. Thank you very much, and I
yield back.

Mr. StUPAK. I thank the gentleman.

Mr. Chairman Dingell of the full committee for an opening state-
ment, sir.

OPENING STATEMENT OF HON. JOHN D. DINGELL, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MICHI-
GAN

Mr. DINGELL. Mr. Chairman, I thank you. I want to commend
you for this hearing, which is a very important one. This is a hear-
ing which is going to build on work done by this committee and
this subcommittee over many years.

Today we focus on the quality of nursing homes and how new
types of ownership may affect this vital industry. As an original
sponsor of the 1987 Nursing Home Reform Act, which originated in
this committee as a result of hearings held in this subcommittee,
I want this critical law to effectively support and protect those who
must live in nursing homes, and again, Mr. Chairman, I commend
you for holding this hearing today. There is much that needs to be
done here with regard to this industry and with the laws affecting
it because it has undergone radical changes since the 1987 law was
enacted and there is real need to go into these matters.

Nursing homes are an industry with which new investors and
new financing structures unknown to us are beginning to impact
significantly on how the healthcare is afforded to our senior citi-
zens and others who are not able to any longer protect themselves
without the assistance of this kind of help. This new dynamic
raises serious questions about whether profits are being placed be-
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fore the needs of nursing home residents, and if so, what needs to
be done by this committee and by the Congress since the law has
not been reviewed for a number of years.

I look forward to the testimony of Acting Administrator Weems
of the Centers for Medicare and Medicaid Services and about what
CMS needs in order to better oversee and improve the quality of
nursing homes. I will note parenthetically that I am not very well
satisfied with the behavior of that agency and with the judgments
that they have been making about healthcare in this country. I am
hopeful that this hearing will evoke greater cooperation from that
agency and perhaps some manifestation of a better philosophy of
government inside that agency.

In some ways, the quality of care in our Nation’s nursing homes
has improved over 20 years but it must be observed there is still
a way to go. More than 20 years ago, Congress sought to establish
minimum standards for care and quality of life for every nursing
home resident. It is disturbing that a subset of today’s nursing
homes appears to be unable to avoid harm to its residents. That
is a curious repetition of events of 20, 30, and 40 years ago when
fires, substandard housing conditions, poor treatment of patients in
nursing homes, dangers to them and to their health because of im-
proper care and inadequate staffing, were causing significant prob-
lems. This hearing is going to receive testimony from Federal,
State and municipal authorities about the failure of some nursing
homes to meet the basic standards and why they cannot be held
accountable.

Clearly, there is much to be said on both sides of this. There are
things to be said on the side of the nursing homes if they are not
being adequately and properly paid and properly treated by the
government. It is also to be said that the government is not en-
gaged in proper supervision or, very frankly, proper reporting to
the Congress about the situation that exists in this particular in-
dustry.

I want to express my thanks to Connecticut Attorney General
Richard Blumenthal for being here. General, thank you for being
with us. Mr. Blumenthal will testify about a New England nursing
home chain with a troubled history of understaffing, poor care, and
unpaid debts. I am sure that is replicated in other places. Also tes-
tifying today will be the inspector general for HHS, who will iden-
tify ways CMS can more effectively protect nursing home residents.
This will be a matter of considerable concern and interest to the
Committee.

The day-to-day care for the frail, elderly and disabled is a dif-
ficult and, quite frankly, often thankless job. It is complicated by
the inadequacy of payment by the Federal Government on these
matters. It takes a special person to care for those who cannot care
for themselves. No one knows this better than the 500,000 dedi-
cated nursing home workers of the Service Employees Inter-
national Union, SEIU, and the Nation owes them a great debt for
their efforts, and I thank them myself, and for leading the fight for
ensuring quality healthcare for every American, they are owed the
thanks of all of us.

I also applaud those industry leaders who have advocated higher
standards. I particularly want to recognize my friend Bruce
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Yarwood, president of the American Health Care Association,
AHCA, as one of those leaders who has set the bar high through
the “Advancing Excellence” campaign.

Finally, I welcome Mrs. Aceituno, who will share the story about
her husband’s experience in a facility that she trusted would keep
him safe. Mr. Aceituno became paralyzed while a resident of this
facility and is now confined to a wheelchair. This is of course not
easy for Mrs. Aceituno, but we are grateful to her for putting a
human face on what can happen when nursing home owners place
profits before people in their care.

Mr. Chairman, the proceeding of this committee is a very impor-
tant one. The facts to be gleaned are extremely important. The in-
formation is going to enable us to look to see what action this com-
mittee and this Congress should take with regard to protecting not
only the public interest but the inmates of the nursing homes. It
also will help us understand what changes in the laws are needed,
and I commend you for your leadership in this.

Thank you, Mr. Chairman.

Mr. STUuPAK. Thank you, Mr. Dingell.

Ms. Blackburn for an opening statement, please.

OPENING STATEMENT OF HON. MARSHA BLACKBURN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF TEN-
NESSEE

Ms. BLACKBURN. Thank you, Mr. Chairman, and you all were
talking about 1977 being the last benchmark. The last time we had
a hearing, and I have a benchmark for that year of my own, my
first child was born in 1977, and on Monday she gave birth to my
first grandchild. So I hope that we have good nursing home care
for people like me. But I do thank you for holding the hearing and
for taking the time to review long-term quality care in our Nation’s
nursing facilities.

Whenever I talk about healthcare with my constituents, my top
concern is preserving and enhancing access to quality care and
doing it in an affordable manner. That is what our constituents
want. And as our Nation’s population ages, more Americans are
looking at options for elder care, and since my days in the Ten-
nessee State Senate, I have had a record of supporting long-term
care options for seniors, whether it is found in nursing homes, long-
term care hospitals, or additional options that they want to have
to meet their needs.

I would also like to say, my district is home to Advocate, a pro-
vider of long-term care services for patients in nursing homes in
eight States, primarily in the southeast, and I know this is a highly
regulated industry and Advocate and many of their competitors
have shown a commitment to transparency, and we appreciate that
because we have learned a few things and I think one of those, Mr.
Chairman, is that it is important that reported quality-related data
be meaningful and useful, not only to consumers but to us as law-
makers and to care providers. I am looking forward to testimony
from today’s witnesses regarding opportunities to revise and im-
prove quality of care, quality of life, and staffing data collection
when treating the elderly. Instead of placing additional regulation
on the industry, it is prudent to improve the quality and nature of
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information currently reported to the government and, I think also,
Mr. Chairman, for us to establish a matrix whereby evaluated data
provides insight into the outcomes that are provided for care. Bad
actors are found in every single industry that there is, and I cau-
tion against holding the good actors responsible for poor per-
formers. In addition, I am concerned about the public perception of
some of the hearings that we have and how they can create public
fear. I do appreciate an open and honest debate and warn against
opening the doors to trial lawyers who may want to police the long-
term care industry.

As a baby boomer, as I said earlier, and now a grandmamma, I
recognize that the Nation’s healthcare sector is evolving to meet
the needs of an aging population. Everyone wants assurance that
the elder care industry works to improve the quality of long-term
care for the benefit of every American retiree today and in the
years and decades ahead.

I yield back.

Mr. StuPAK. I thank the gentlewoman.

The audience should note that there is another hearing going on
upstairs in the Health Subcommittee so members will be bouncing
back and forth throughout this hearing.

Mr. Green for an opening statement, please.

OPENING STATEMENT OF HON. GENE GREEN, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. GREEN. Thank you, Mr. Chairman, and thank you for hold-
ing this hearing, and like a lot of members, I am also on the Health
Subcommittee and I am going to go up there in a few minutes, but
I want to thank our witnesses for being here and thank you for
calling this hearing.

Like my colleague from Tennessee, for many years I was a State
legislator in Texas, and nursing home regulation was something we
dealt with every session, but since 1987, a more aggressive effort.
It is interesting, though. I always thought it was regulated on the
State level but since most of the Medicaid money is from the Fed-
eral Government, 60 percent typically, it was often difficult, be-
cause I know in Texas our Medicaid program is not as rich as some
other States, but it is such a big part of our Medicaid dollar in
Texas.

The decision to take a loved one to a nursing home is a difficult
decision, and I have not known anyone who would not rather have
their family member remain independent or at home with them
and not make that decision. In fact, I want to welcome Mrs.
Aceituno because a number of years ago my wife and I had to make
that same decision. Her mother was diagnosed in 1995 with Alz-
heimer’s, and we didn’t go to a nursing home but we kept her inde-
pendent as long as we could but then to an Alzheimer’s center,
which is like a nursing home but set up for Alzheimer’s patients.
Ultimately she passed away in a nursing home but it was really
hospice care because it used to be hospice was separate but now
they are also part of nursing home facilities in Christmas of 2006,
and a lot of people think elected officials, we don’t experience the
same things everybody does, but we do. Our family went through
that illness for 10 years, and I know members of Congress who are
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on our full committee who are going through it right now with
their families. So it is a difficult decision, and I am glad you are
willing to come and testify.

I have to admit, we had problems in Texas and Louisiana with
hurricanes 3 years ago, and my mother-in-law was under hospice
care, and when Rita was coming into, we thought Houston, but it
ended up going to Beaumont just to the east, and we had had a
terrible experience in Louisiana with nursing home patients not
having evacuation procedures, and our office actually checked every
one of ours, and while everybody was stuck on the freeway leaving
Houston, I went to the one where my mother-in-law was at and
was really proud that they had cots on the floor for the staff, they
had brought in staff to make sure they would be there. We only
lived 2 miles from them so I was going to go over there and be
there anyway, but in that case, and it was a chain nursing home,
was very well prepared to deal with the patients at that facility,
and again she was part of the hospice facility on that.

When we do have to make those decisions as families, people
turn to nursing homes to give their loved ones the type of care they
cannot provide. They entrust those nursing homes with their fam-
ily members, and again, the squeaky wheel gets the oil whether
you are here in government or in the private sector, and if you are
there all the time, you keep on it, you will actually see because of-
tentimes the understaffing, I know the requirements by statute
and by regulation but oftentimes it is difficult so families have to
stay involved. But in the past, nursing homes were mainly mom-
and-pop institutions and we have those in my district too, but
times have changed and now we have the larger chain nursing
homes in multiple States, and this corporate structure of nursing
homes is sometimes a tangled web of finances that at times re-
quires a forensic accountant to figure out who actually owns a spe-
cific nursing home. In instances where complaints have been made
against the home where tragedies have resulted from abuse or mis-
treatment, it is often difficult for CMS to deal with this new system
of nursing homes to levy fines or enforcement penalties, and that
is what this hearing is about today.

Mr. Chairman, I would like the remainder of my statement to be
placed in the record so we can go forward with the hearing, but I
appreciate your calling this hearing.

[The prepared statement of Mr. Green follows:]

STATEMENT OF HON. GENE GREEN

Mr. Chairman, I want to thank you for holding this hearing today on nursing
home safeguards.

The decision to take a loved one to a nursing home facility is often a difficult deci-
sion. I don’t know anyone who wouldn’t rather have their family member remain
independent or at home with them.

Sometimes the circumstances do not allow for families to have their loved ones
stay with them. Oftentimes, individuals need a quality of care and around the clock
monitoring that families cannot provide.

When this happens, most people turn to nursing homes to give their loved ones
the type of care they cannot provide. They entrust nursing homes with their family
members, hoping they will receive quality care.

In the past many nursing homes were mom and pop institutions, but times have
changed and now most nursing homes are part of a larger chain of nursing homes,
sometimes throughout multiple states.
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Along with this new corporate structure of nursing homes has come a tangled web
of finances that at times has required a forensic accountant to figure out just who
owns a specific nursing home.

In instances where complaints have been made against the home or tragedies
have resulted from abuse or mistreatment, it is often difficult for CMS to deal with
this new system of nursing homes to levy fines or enforce penalties.

We have found that CMS sometimes does not know who owns a nursing home
or even if one nursing home is part of a larger chain. Right now, CMS has a survey
and enforcement system that was never designed to identify chain-wide or system-
atic problems.

We cannot allow this to happen, and clearly a new enforcement system must be
put into place that will give greater transparency to the system and we need a sys-
tem that will allow CMS to know who the facility operator is.

We need to know when we put our loved ones into a nursing home facility they
will be safe and well taken care of.

I am hopeful this hearing today will shed some light on the problems with nursing
home safeguards nationwide and action congress can take to help give families a
greater piece of mind and patients the protections they deserve.

Thank you Mr. Chairman, I yield back my time.

Mr. StuPAK. I thank the gentleman and look forward to his par-
ticipation throughout the morning.
Mr. Burgess for an opening statement.

OPENING STATEMENT OF HON. MICHAEL C. BURGESS, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BURGESS. Thank you, Mr. Chairman, and I too appreciate
you holding this hearing. I note the chairman of the full committee
said he was looking forward to hearing the testimony of Adminis-
trator Kerry Weems. I am as well. Unfortunately, we will have to
wait until the end of this hearing to hear that testimony, and once
again, we are in the awkward position of tying up the head of a
large Federal agency for the better part of a day when we know
they have other important things on their plate. You know this is
an issue that bothers me and I do wish the committee would ap-
proach this with a little more sensitivity.

Representative Blackburn talked about long-term care insurance,
and I know that is not the purpose of this hearing today but I do
also want to mention just a little bit about long-term care insur-
ance. I was at the Alzheimer’s Association fundraiser last night,
the banquet that they have, and it really is apparent to me that
we are not as a body talking about long-term care insurance and
the availability of long-term care insurance nearly enough with the
American people that it even pops up on their radar screen. When
I turned 50 years old, which was unfortunately some time ago, my
mother, in fact, one of the last pieces of advice my mother gave to
me was to consider buying long-term care insurance because she
told me if you don’t buy it when you are 50, you won’t be able to
afford it when you are 75 or 80, and truly that was good advice and
I do want us to use our opportunities with the ability to inform the
American people that the availability and the cost of long-term care
insurance in midlife is an affordable option that people ought to
consider. Yes, the Medicaid program will pick up the cost of your
nursing home expense but at least in my home State of Texas, they
are only obligated to place you within 500 miles of your home. That
means for someone living in Louisville, Texas, as I do, they might
be placed in a nursing home in Paris, Texas, and if you think—
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Representative Blackburn is gone, but if you think it is hard to get
your grandkids to visit you when you only live a few miles away,
try living 500 miles away. So it is something that is important. I
do want this committee to focus on that.

There are so many issues involved in the topic at hand today. I
am glad to see we are focusing on this issue. I do hope that the
panel before us today will focus specifically on some issues related
to transparency and the type of transparency that is needed in the
industry. Perhaps the best information we can give consumers is
information about not just the cost of the stay in the nursing home,
and I would prefer that we call them residents of the nursing home
rather than inmates, but cost as well as things like infection rates,
things like the availability of occupational and physical therapy.
The problem is, I am afraid this hearing is going to get bogged
down in trying to figure out who owns what and who has done
what to whom.

I have always been a strong advocate of transparency in the
medical and nursing community, and recently introduced a bill
about greater transparency in health information technology in the
health industry. H.R. 5885, for anyone keeping score at home,
would allow hospitals and physicians’ offices to integrate informa-
tion technology in a much more seamless manner than they are
able to do currently, and this issue seems on point for this hearing
today because it appears that a major problem of monitoring and
enforcement and regulation of nursing homes is the lack of inte-
grated information being supplied to people like Administrator
Weems at the Center for Medicare and Medicaid Services.

I still wonder if the larger problem lies not with a general lack
of transparency but with the lack of consistent and uniform en-
forcement. So often we are seeing good nursing homes found defi-
cient and given fines because of a regulator who was sent to their
facility perhaps in a somewhat overzealous manner. Meanwhile,
nursing homes that have a poor indicator of quality are given a
seal of approval because the regulator sent to check up on them
employed a much more laid-back approach. I am interested in
learning about the effectiveness of the Quality Indicator Survey
pilolt program and how it can effectively work on a nationwide
scale.

And finally, I can’t help but notice the recent New York Times
article that focused on this topic and noted the frustration of our
friends on the trial bar, personal injury lawyers who are having a
hard time figuring out whom to sue, and while I feel their pain,
one of the problems that we are facing today, we are critical of
large chains that have acquired a larger and larger ownership
share of nursing homes but we have sued and regulated and under-
funded the smaller owner of the nursing home just completely out
of existence in the past 10 years, and while some of that fault per-
haps lies at the State level, a good deal of that blame lies here on
the doorstep of the United States House of Representatives, so I do
hope that rather just simply focusing on whom to blame in this dis-
cussion today, we might be able to focus on a few solutions because
after all, that is what the American people sent us here for.

I will yield back the balance of my time, Mr. Chairman.

Mr. StuPAK. I thank the gentleman.
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I want to compliment Administrator Weems for being here and
sitting through this. He was given the option, if he so chose, to
have a staff person sit and take notes and come down when his
panel appeared. To his credit, he stayed, and I appreciate him
being here, especially since it has been 31 years since Congress has
looked at this issue. I think there are things we can all learn from
this hearing today. So I welcome his participation and his willing-
ness to be with us at this hearing.

Next I would turn to Mr. Barton for an opening statement, sir.

Mr. BARTON. Mr. Chairman, I will put my opening statement for-
mally in the record. I do want to say, though I think this is a very
good hearing. We haven’t done oversight on the nursing home in-
dustry in a number of years and so I think you and Mr. Dingell
are to be commended for doing this, and we will work with you in
a bipartisan basis to uncover the facts, and if actions are necessary
after we uncover the facts, to implement those actions, so we ap-
preciate the hearing.

[The prepared statement of Mr. Barton follows:]

STATEMENT OF HON. JOE BARTON

Chairman Stupak and Ranking Member Shimkus, thank you for convening this
important hearing. Good nursing home care is very important to the three million
Americans who are receiving care this year in the 16,000 federally certified nursing
homes.

One measure of a society is how it cares for its elderly. Some of us here today
aren’t too far from finding out directly, and many of us have aging parents or grand-
parents who already know. Over the past few decades, Americans have relied more
and more upon skilled nursing facilities to care for those we love, usually in the
most fragile and vulnerable moments of their lives. Nearly two-thirds of all nursing
home care is paid by Federal, State and local taxpayers, and it cost them more than
$78 billion in 2006.

The challenges to maintaining quality care are great. And we must be vigilant to
find ways to improve the safeguards we have established through legislation like
the Nursing Home Reform Act that was part of what is known as OBRA 87. So this
subcommittee’s oversight work is vital to fulfilling our congressional responsibility
to protect the interests and lives of our elderly.

The nursing home industry is complex and it changes rapidly. This industry has
expanded to include national and regional chains, small groups, non-profits, and for-
profits. There are even some mom-and-pop nursing homes. And there are facilities
that specialize in certain types of care, such as rehab or helping people with Alz-
heimer’s disease.

The industry has long suffered a mixed reputation. Most folks in the business are
decent people who mean well and work hard every day to provide care to our loved
ones, but some of the unhappy reputation is deserved. According to the GAO and
to the inspector general of HHS, nursing home operations also give rise to bad play-
ers and scofflaws.

Rules need to be vigorously enforced to rid the industry of its scofflaws and to
deter anyone who would skimp on care in order to swell an illegitimate profit. A
bright dose of sunshine into nursing home practices may be needed to expose offen-
sive acts and discourage bad behavior. We will hear about transparency today. That
is a good thing and I think it should be encouraged. More information helps families
make good choices and helps regulators identify bad operators.

But as we talk about safeguards, we should remember the law of unintended con-
sequences so we do not hinder more than we help. I think we have to be wary of
one-size-fits all solutions and the kind of rigid, made-in-Washington policies that
never seem to work.

It’s also important to recognize that this is not your grandfather’s nursing home
industry. In recent years, some publicly owned chains have gone private, and others
have been transformed by complex new ownership structures. I have questions
about some of these operating arrangements, especially where the property is owned
by one firm and the care is delivered by another.
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There is not clear evidence yet that these changes are bad or good. Some may ac-
tually provide more focused resources that result in improved care.

I believe that we need a strong and flexible regulatory system to ensure folks are
meeting applicable standards, and that encourages accountability and quality inno-
vation.

I look forward to hearing from our witnesses today about systems for addressing
quality and anticipating problems. These are areas where industry really can im-
prove, and I hope we learn that they are ready to do so.

#H##

Mr. STUPAK. Thank you, Mr. Chairman.

Ms. Schakowsky was here but she must have stepped out. She
probably ran upstairs, because I know she is on the Health Sub-
committee also.

So let us conclude the opening statements by members and let
us turn to our first panel of witnesses. On our first panel, we have
Mr. Lewis Morris, the Chief Counsel to the Inspector General for
the U.S. Department of Health and Human Services; the Hon.
Richard Blumenthal, Attorney General for the State of Connecticut;
Luis Navas-Migueloa, long-term care ombudsman for the city of
Baltimore; and Ms. Susana Aceituno, the wife of the Connecticut
man who broke his back and was paralyzed at the nursing home.
So we welcome all of our witnesses. Thank you for being here.

It is the policy of this subcommittee to take all testimony under
oath. Please be advised that witnesses have the right under the
Rules of the House to be advised by counsel during their testimony.
Do any of our four witnesses wish to be advised by counsel during
their testimony? The indication is no. Therefore, I am going to ask
to please rise, raise your right hand, and to take the oath.

[Witnesses sworn. |

Mr. STUPAK. Let the record reflect that the witnesses replied in
the affirmative. You are all under oath.

I will begin opening statements. I am going to ask Mr. Morris to
begin with the opening statements. We will go right down the line,
5-minute opening statements. If you have a longer statement, we
will insert it in the record. Mr. Morris, if you would begin, please.

STATEMENT OF LEWIS MORRIS, CHIEF COUNSEL TO THE IN-
SPECTOR GENERAL, OFFICE OF THE INSPECTOR GENERAL,
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

Mr. MORRIS. Good morning, Chairman Stupak and distinguished
members of the Committee. My name is Lewis Morris. I am Chief
Counsel in the Office of the Inspector General at the Department
of Health and Human Services.

As a result of congressional action and efforts by CMS and the
nursing home industry, important steps have been taken to im-
prove residents’ health and quality of life. Unfortunately, not all
nursing homes consistently provide the level and amount of care
that the residents require. In 2006, almost one in five nursing
homes was cited for deficiencies that caused actual harm or placed
residents in immediate jeopardy.

OIG affirmatively addresses nursing home vulnerabilities in
three ways: oversight, enforcement, and guidance. First, in our
oversight role, OIG has conducted approximately 90 evaluations of
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the nursing home program since major nursing home reforms of 2
decades ago. One of our recommendations was the development of
a national abuse registry for long-term care employees. We have
found that without accurate and accessible background informa-
tion, nursing homes may hire individuals who could place residents
at considerable risk.

In our enforcement role, OIG has investigated cases of egre-
giously substandard care in nursing homes and pursued criminal,
civil, and administrative remedies against those who harm our
beneficiaries. We have collaborated extensively with the Depart-
ment of Justice and State Medicaid fraud control units to success-
fully prosecute nursing homes and caregivers for failing to provide
basic levels of care including cases of residents suffering from pre-
ventable pressure sores, untreated broken bones, drug overdoses,
and death. OIG has excluded from participation in Federal
healthcare programs caregivers who have abused or neglected resi-
dents as well as nursing home administrators and operators for
systemic failures. In these cases, we may not exclude the facilities
providing bad care if we believe it is in the best interest of the resi-
dents. As an alternative, we negotiate corporate integrity agree-
ments which establish comprehensive compliance programs and re-
quire appointment of an independent quality monitor. The monitor
has extensive access to all aspects of the organization and makes
recommendations to address underlying deficiencies. These compli-
ance programs have been instrumental in improving the quality of
care.

As a third initiative, we promote compliance with our program
requirements and greater awareness of quality-of-care issues. For
example, we recently published a draft supplemental guidance that
discusses the fraud and abuse risks that nursing homes should ad-
dress when implementing a compliance program. OIG also is work-
ing to increase awareness by stakeholders of the importance of de-
livering quality of care. For example, we recently co-authored a
Healthcare Board of Directors Resources Guide. Last year we met
with nursing home representatives from across the country to ex-
plore how to better inform their boards about the quality of care
provided in their facilities. Consumers should also have reliable,
user-friendly data on nursing home quality to make informed
choices for family members.

OIG makes three recommendations we believe will contribute to
improving the quality of care that residents receive in nursing
homes. First, create a nationwide centralized database to improve
screening of nursing home staff. That database could merge the
OIG’s exclusion database, State nurse aide registries and discipli-
nary actions by licensure boards. We believe such a database would
reduce the risk that potentially abusive caregivers will be employed
to care for this vulnerable population.

Second, direct CMS to create demonstration projects to establish
mandatory compliance programs for nursing homes. Effective com-
pliance programs can help reduce fraud and abuse, enhance oper-
ational functions, and improve the quality of healthcare services.

And third, enhance the quality of data made available to the
nursing home industry and to the public. CMS’s Nursing Home
Compare Web site offers consumers and the nursing home industry
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a good base of information on the quality of nursing homes. How-
ever, the Web site can be improved by adding data that provides
a clearer and more comprehensive picture of the specific facility as
well as the performance of the nursing home chain.

Thank you for the opportunity to testify today, and that con-
cludes my remarks. I look forward to your questions.

[The prepared statement of Mr. Morris follows:]
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Testimony of:

Lewis Morris

Chief Counsel to the Inspector General

U.8. Department of Health and Human Services

Good morning, Chairman Stupak and distinguished members of the Committee. 1 am Lewis
Morris, Chief Counsel to the Inspector General of the Department of Health and Human
Services. I'appreciate the opportunity to appear before you today to discuss our work related to
nursing home quality issues. The Office of Inspector General (O1G) shares your commitment to
ensuring the well-being of nursing home residents and the proper oversight of programs designed
to serve this vulnerable population. Ilook forward to discussing with you today some of the
ways OIG seeks to fulfill these goals.

A large portion of OIG’s work in the area of nursing homes is aimed at identifying and
recommending methods to reduce inappropriate payments, close programmatic loopholes, and
evaluate payment and pricing methods to ensure that Medicare and Medicaid receive value for
program expenditures. Ensuring that nursing homes receive appropriate payment for quality
services not only promotes the interest of taxpayers, but also protects nursing home residents.
Fraudulently billed services drain the Medicare and Medicaid program funds, as well as
residents” personal savings in the form of excessive copayments and deductibles.

In addition to promoting financial integrity, Inspector General Daniel Levinson has made
improving the quality of care a top priority for OIG, because behind every claim for
reimbursement is a program beneficiary. In particular, OIG has long been concerned with the
quality of care rendered in nursing facilities. OIG’s efforts to improve quality of care in nursing
homes involve three strategies: (1) the evaluation of the systems used to oversee quality of care,
(2) the investigation and prosecution of cases of egregiously substandard care, and (3) the
provision of guidance to the long term care industry in order to encourage program compliance
and high quality care.

In my testimony today, I will describe the studies, enforcement actions, initiatives, and
Govemnment-industry collaboration that OIG has undertaken to identify ways to improve the
quality of care provided to our beneficiaries. I will conclude my testimony by offering several
recommendations that we believe will advance this objective.

OIG’s Assessment of the Programs and Systems for Ensuring Quality of Care

Nursing homes have been a particular focus for OIG over the past decade because of the
increasing number of beneficiaries living in long-term care facilities and the unique
vulnerabilities associated with this population. Nursing home residents not only rely on facilities
to provide them with proper medical care, but also depend on them to provide the basic life
necessities, such as proper nutrition, safe living environments, and any assistance with their
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activities of daily living. Unfortunately not all nursing homes consistently provide the level and
amount of care, support, and assistance necessary to adequately promote and sustain their
residents’ health and quality of life.

The oversight and regulation of nursing homes that participate in the Medicare and Medicaid
programs are primarily the responsibility of the Centers for Medicare & Medicaid Services
(CMS) and State agencies through their survey and certification efforts. However, OIG work has
determined that CMS and State mechanisms to identify and correct quality-of-care problems in
nursing homes do not always function as designed. In addition, OIG has identified shortcomings
in the methods used by nursing homes to screen prospective employees to ensure that potentially
abusive care workers are not hired. Such shortcomings can result in quality-of-care problems not
being detected timely, the continued Government payment to poorly performing nursing homes,
and the hiring of staff with a history of mistreating residents.

Effectiveness of CMS and State Oversight of Nursing Homes

CMS establishes quality-of-care standards and conditions of participation for the Medicare and
Medicaid programs. Through a system of periodic facility inspections and individual complaint
investigations, CMS and the State agencies assess nursing home performance and determine
whether to certify, or recertify, facilities for participation in Medicare and Medicaid. As part of
this process, surveyors identify whether facilities are falling short in certain quality-of-care
measures, such as providing proper treatment to prevent or treat pressure sores, appropriate
treatment for mental or psychosocial functioning, adequate supervision and/or devices to prevent
accidents, proper nutrition and fluid intake, and appropriate levels and types of medication.
Nursing facility standard surveys are required by statute to be conducted at least every

15 months, and the statewide average interval between surveys of facilities cannot exceed

12 months.

‘When facilities are found to be out of compliance for designated time periods or have
deficiencies that put residents in immediate jeopardy, States are required to refer the case to
CMS for enforcement action. In particularly egregious cases of noncompliance, enforcement
actions are mandatory. Such actions can include corrective action plans, civil monetary penalties
(CMP), required changes in management, denial of payment for new admissions, or termination
of a facility’s Medicare and/or Medicaid contract. OIG reviews of the use of these processes
indicate that CMS and States do not always effectively or fully use existing tools and authorities
to identify, monitor, or bring back into compliance nursing homes that do not meet required
quality standards.

For instance, both OIG and Government Accountability Office (GAO) work identified inaccurate
and inconsistent deficiency citations as well as delayed responses to complaints. To illustrate, in
a March 2003 report, OIG reviewed trends in survey and certification deficiencies, as well as the
effectiveness and consistency of the survey and certification process. This work identified
inconsistencies in the manner in which deficiencies were cited by the various State survey
agencies. These inconsistencies resulted from variations in survey focus, unclear guidelines,
lack of a common review process for draft survey reports, and high turnover of surveyor staff. In
a 2007 report, GAO found that State surveys sometimes understate the extent of serious care
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problems that cause actual harm or place residents in immediate jeopardy, that there continued to
be significant variation across States in their citation of these types of deficiencies, and that there
continue to be weaknesses in Federal oversight of State survey activities.

OIG has also assessed the implementation of States’ oversight of abuse- and neglect-reporting
requirements. The Omnibus Budget Reconciliation Act of 1987 requires States to provide timely
reviews of complaints and to promptly investigate allegations of neglect, abuse, and
misappropriation of resident property. In a July 2006 evaluation, OIG found that State agencies
did not investigate some of the most serious nursing home complaints within the required
timeframe and that CMS’s oversight of nursing home complaint investigations is limited. CMS
has since updated the State Performance Standard, which it uses to hold State agencies
accountable for the timeliness of their complaint investigations, to make the timeframe consistent
with the 10-day requirement in its “State Operations Manual.”

When facilities are found to be out of compliance with quality standards, CMPs are an important
element of an effective enforcement strategy, especially in cases when nursing homes are out of
compliance for designated time periods or have deficiencies that put residents in immediate
jeopardy. Unfortunately, this tool has not been used to its full potential. For example, in an
April 2005 report, OIG found that although $81.7 million in CMPs were imposed during 2000
and 2001, CMS had collected only $34.6 million (42 percent) by the end of 2002. The unpaid
portion included reductions resulting from compromises with nursing homes waiving their right
to appeal, settlements and reductions resulting from appeals, payment delays caused by appeals
or bankruptcy proceedings, and nonpayment of collectible CMPs. We found that CMS did not
utilize the full dollar range allowed for CMPs and that impositions were frequently at the lower
end of the allowed ranges. Low imposition rates and slow and/or difficult collection efforts may
minimize the coercive remedial effect that CMPs ultimately have on noncompliant facilities.

Denying payment for new admissions is another powerful tool that CMS can use to protect
beneficiaries while bringing nursing homes into compliance. CMS must impose this sanction, or
amore severe penalty, on homes that remain out of compliance with Federal standards for more
than 3 months or when three consecutive surveys detect substandard quality of care. When
properly implemented, the sanction works to divert new patients to more suitable facilities until
such time as the deficient nursing home improves. OIG recently completed a study that found
processing errors in nearly three quarters of the instances in which CMS attempted to impose the
sanction on substandard nursing facilities. In rooting out the cause of these errors, we identified
numerous communication breakdowns between CMS and the contractors that process Medicare
claims. We proposed several solutions to improve communication and accountability, and CMS
indicated that it will implement changes to ensure more effective use of this remedy.

In the most egregious cases, termination of the nursing home may be the only effective means of
protecting nursing home residents from danger. When a facility either fails to correct an
immediate jeopardy situation, an instance involving actual or potential for death or serious
injury, or fails for two successive surveys to correct deficiencies that involve any level of actual
harm to residents, termination from the Federal heath care programs is mandatory. In a report
issued in May 2006, OIG found that for the majority of cases requiring mandatory termination of
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nursing facilities, CMS failed to apply this sanction because of both late case referrals by States
and CMS staff's reluctance to impose this severe remedy. Significantly, OIG found that all of
the facilities that failed to implement the termination remedy in a timely manner were
subsequently cited for noncompliance that was serious enough to require referral to CMS for
enforcement action. Ten of the 29 facilities that CMS failed to terminate were cited with
immediate jeopardy deficiencies and 1 facility was cited with an immediate jeopardy deficiency
four times in consecutive years, Fourteen of the 29 facilities reviewed had deficiencies that were
sufficiently serious to warrant referral to CMS for enforcement in three or more subsequent
surveys. To address these problems, CMS has committed to taking a number of actions,
including implementing both case- and incident-tracking systems, which should help to ensure
that enforcement actions are properly taken when warranted and implemented more timely:

Moving forward, OIG is continuing its oversight reviews of issues such as the use of
antipsychotic drugs in nursing homes, the appropriateness of psychotherapy services provided to
Medicare beneficiaries in nursing homes, the impact of transitioning into Part D on nursing home
residents’ ability to obtain needed drugs, the nature and extent of survey and certification
deficiencies in nursing homes and patterns of repeated noncompliance with Federal quality
standards, and whether States are correctly applying civil monetary funds to programs that
protect the health or property of nursing home residents,

Nursing Home Screening of Emplovees

Residents of nursing homes have a right to live in safe and secure environments, free from abuse
at the hands of their caregivers. OIG has found, however, that States and nursing facilities
currently depend on a patchwork of data sources to identify persons posing possible threats of
elder abuse in nursing homes and to minimize and prevent such abuse.

For instance, nursing homes should screen their staff and prospective staff against the QIG’s List
of Excluded Individuals and Entities (LEIE). Under a congressional mandate (sections 1128 and
1156 of the Social Security Act), OIG established a program to exclude individuals and entities
affected by these authorities. Once a person is excluded, Federal health care programs will not
pay for items or services furnished by that person. Screening staff against the LEIE helps ensure
that a nursing home does not employ an excluded person and that it does not bill Federal health
care programs for any excluded person’s work.

Exclusions related to quality of care arise in the following situations; therefore, checking against
the LEIE will help nursing facilities to ensure that the following types of individuals are not
employed:

¢ OIG must exclude any person convicted of an offense related to the abuse or neglect of a
patient in connection with the delivery of health care;

» OIG may exclude any person whose license to practice health care has been revoked or
suspended for reasons bearing on the person’s professional competence or professional
performance;
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» OIG may exclude any person who has furnished items or services to patients: (1) that are
substantially in excess of the needs of such patients or (2) that fail to meet professionally
recognized standards of care; and

s OIG may exclude anyone who has caused the submission of false or fraudulent claims to
a Federal health care program.’

In addition to using the LEIE, nursing facilities should screen prospective nurse aides and other
nonlicensed direct care staff through the use of the State nurse aide registries. Federal
regulations prohibit facilities from employing individuals who have been found guilty by a court
of law or who have had findings entered into the registry for abuse, neglect, or mistreatment of
residents or misappropriation of their property. Each State is required to establish and maintain a
registry of nurse aides, which includes information on any finding by the State certification
agency of abuse, neglect, or misappropriation of property belonging to the elderly.

In a July 2005 report, OIG found that although most facilities check their State nurse aide
registries prior to employing an individual, they do not routinely check registries in other States,
thereby potentially jeopardizing the safety of their residents. Additionally, while most States
require criminal background checks, the scope of these checks varies widely. - Although some of
the nursing facilities in our sample conducted more comprehensive checks than required by their
State laws, about half of the background checks performed were limited in scope, ¢.g., limited to
one State. Additionally, in a February 2005 report, OIG examined the accuracy of nurse aide
registries maintained by States and found that some States failed to adequately update registries
with information on substantiated adverse findings against nurse aides. In fact, some individuals
with criminal records in one State were certified in other States and therefore still able to have
access to residents.

Without accurate nurse aide registry information, nursing homes may inadvertently hire aides
who have committed criminal offenses, such as abuse, neglect, and theft, which place residents at
considerable risk. To reduce the potential risk to residents, OIG recommended that CMS seek
legislative authority to create a national nurse aide registry and to consider developing a Federal
requiremnent for comprehensive criminal background checks.

Pursuant to section 307 of the Medicare Prescription Drug, Improvement, and Modernization Act
0f 2003, CMS implemented a seven-State criminal background check pilot program. The
purpose of this pilot is to determine effective and efficient methods for conducting State and
national background checks and searches of relevant registries for screening prospective direct
care employees in nursing homes and other long-term care facilities. Funding for the program
ended in September 2007 and an evaluation of the pilot is expected to be completed in the near
future.

! This provision paraliels the False Claims Act and is implicated in any case in which the Government is
asserting a failure-of-care theory in a civil case.
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O1G Quality-of-Care Investigations and Enforcement

As previously described, the survey and certification process provides several mechanisms for
the identification of quality-of-care deficiencies and the enforcement of nursing home standards
through the use of remedies such as corrective action plans, CMPs, suspension of intake of new
Medicare and Medicaid patients, and required changes in management. However, in some cases,
the quality of care is so deplorable that these types of remedies are not sufficient. In such
instances, the Department of Justice (DOJ), OIG, State Medicaid Fraud Control Units (MFCU),
and other law enforcement partners have used the criminal and civil fraud statutes to pursue
cases of substandard care. Under the False Claims Act, the Government is authorized to collect
substantial penalties against anyone who has knowingly caused the submission of false or
fraudulent claims to the Federal Government. '

The predominant criminal and civil fraud theories—medically unnecessary services and “failure
of care”™—rely on the submission of a claim for reimbursement to the Government to establish
jurisdiction over the provider. The first theory is based on the fact that Medicare and Medicaid
cover only costs that are reasonable and necessary for the diagnosis or treatment of illness or
injury. When medically unnecessary services are provided and billed to Federal health care
programs, the claims are fraudulent, the patient is unnecessarily exposed to risks of a medical
procedure, and the Federal health care programs incur needless costs. The second theory of
liability involves the provision of care that is so deficient that it amounts to no care at all. This
theory derives from the concept commonly applied in the financial fraud context, which subjects
providers to liability for billing Government programs for services that were not actually
rendered as claimed. The Government has pursued this civil cause of action only in cases that
involve systemic and widespread problems of quality or significant harm to patients.

Prosecuting Providers of Substandard Care

Pursuant to the Deficit Reduction Act of 2005, OIG has heightened its collaborative efforts with
State and local law enforcement entities. For example, in 2007, OIG worked 534 cases jointly
with State MFCUs. We also continue our close work with DOJ pursuing failure-of-care cases
under the Federal False Claims Act. For example, during 2007, we settled cases with two
nursing home chains resulting in quality-of-care CIAs covering all of the facilities within those
chains. Both cases involved OIG attorneys and special agents, Assistant United States
Attorneys, trial attorneys from DOJ, and attorneys and investigators from State MFCUs. This
level of coordination has become the standard for quality-of-care work.

The 2007 settlement with Ciena Healthcare Management, Inc., a provider of management
services to 32 skilled nursing facilities located throughout the State of Michigan, provides a
recent example of a failure-of-care case. In this case, the United States and the State of
Michigan alleged that the defendants violated the False Claims Act by submitting claims to
Medicare and Medicaid for services at four Ciena facilities that failed to meet the following
resident needs: (1) resident nutrition and hydration, (2) assessment and evaluation, (3) care
planning and nursing interventions, (4) medication management, (5) fall prevention and
management, and (6) pressure ulcer care. Under the settlement agreement, the defendants agreed
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to pay the United States $1.25 million and enter into a chain-wide quality-of-care Corporate
Integrity Agreement (CIA) that covers all 32 Ciena facilities.”

In another example, in 2005, the Government settled a False Claims Act case with Life Care of
Lawrenceville, a Georgia nursing home, for $2.5 million. Many of the problems at Life Care of
Lawrenceville were related to chronic understaffing. Among the examples of poor care alleged
by the Government, a resident on coumadin, a blood-thinning medication, died of toxic
poisoning because the facility staff failed to check his blood-clotting times. Another resident
allegedly fell four times during her 4-month stay and fractured and refractured her hip. Still
another resident allegedly developed maggots in her mouth and died of larvae infestation
because the facility staff failed to provide basic oral hygiene care. Life Care and OIG entered
into a quality-of-care CIA for the Lawrenceville facility.

To further illustrate, Federal prosecutors in Missouri charged American Healthcare Management
(AHM), a long-term care facility management company, its Chief Executive Officer, and three
nursing homes with criminal conspiracy and health care fraud based on their imposition of
budgetary constraints that prevented the facilities from providing adequate care to residents. The
investigation found that numerous residents suffered from dehydration and malnutrition, went for
extended periods of time without cleaning or bathing, and contracted preventable pressure sores.
In 2005, the corporate defendants were convicted and fined, entered into a False Claims Act
settlement of $1.25 million, and agreed to be excluded. The primary owner was convicted of a
false statement misdemeanor offense, was sentenced to 2 months incarceration, and agreed to be
excluded for 20 years. ‘Finally, in February 2007, AHM’s former CEO was sentenced to 18
months of incarceration and fined $29,000. )

In a final example, Ronald Reagan Atrium Nursing Home, a Pennsylvania nursing home, and its
owner/operator were convicted in 2007 of health care fraud and false statements after a 6-week
trial in which evidence showed that employees were directed to falsify medical records to
conceal the nursing home’s deficiencies. As a result of the scheme, the nursing home billed
Medicare and Medicaid for services provided to residents, most of whom suffered from
Alzheimer’s disease, that either were not provided or were substandard. The nursing home,
which is now closed, was ordered to pay a $490,000 fine. The owner/operator was sentenced to
5 years in prison and ordered to pay a $50,000 fine. The investigation also revealed, that
although the nursing home claimed that it did not have the ability to pay food and pharmaceutical
vendors, it donated $1 million to another nonprofit company, which, in turn, paid the
owner/operator an exorbitant salary.

Excluding Caregivers and Owners
Exclusion actions fall under two broad categories: (1) derivative (based on an action by another

Government agency or tribunal) and (2) affirmative (initiated independently by O1G). OIG uses
these exclusion authorities to build upon and supplement enforcement actions taken by States,
CMS, and DOJ. To provide protection to Federal health care program beneficiaries, OIG
imposes derivative exclusions of persons who have been convicted of patient abuse or neglect or

2 Quality-of-care CIAs are described in further detail on page 11 of this statement,
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who have lost medical, nursing, or other health care licenses for reasons related to abuse or
neglect of patients or professional competence. In fiscal year 2006, OIG excluded 295 persons
based on convictions of patient abuse or neglect and 1,867 persons based on revocation or loss of
health care licenses. :

In addition to imposing these large numbers of derivative exclusions, OIG initiates affirmative
exclusions to address serious quality-of-care problems that have not been addressed through
other enforcement actions. As part of this affirmative strategy, we can exclude direct caregivers
who pose a risk to patients, the owners and managers who are responsible for allowing the abuse
of patients or provision of substandard care, as well as entities that have demonstrable, systemic
poor quality of care. For example, OIG excluded a nursing home owner for causing the
provision of substandard care in his facilities as a result of providing insufficient staffing and
financial support. Because the owner was not a licensed health care professional (or nursing
home administrator), the exclusion was the most effective way to bar him from involvement in
Federal health care programs.

Establishing Accountability
In investigating and resolving cases such as those described above, law enforcement often

struggles to determine who in the organization’s management should be held responsible for the
egregiously poor care. Federal and State law enforcement have therefore resorted to resource
intensive and time-consuming investigative and auditing techniques to determine the roles and
responsibilities of various management companies that are affiliated with a single nursing
facility.

Establishing accountability is a challenge, in part, because of the sometimes Byzantine structures
that are intentionally constructed around the long-term care facilities. The Service Employees
International Union has reported, and OIG’s law enforcement experiences confirm, a growing
trend in the corporate restructoring of nursing home chains and other long-term care facilities to
obfuscate the ownership and control of nursing homes. We have seen a variety of methods that
have been used to hide the true owners that often involve the following steps: (1) creating a
holding corporation to own the entire chain of nursing homes; (2) creating limited liability
companies (1.LCs) to manage the operations of the individual homes; (3) creating LLCs for the
real estate holdings (the facility and the grounds), usually referred to as Real Estate Investment
Trusts (REITs); and (4) creating an affiliated corporation to lease all of the properties from the
REITs and then sublease those properties to the facility-specific entity, usually an LLC, which
operates the individual homes.

The entity that acts as the facility operator does not own any assets and is authorized to use the
facility under a sublease. The operating entity usually contracts with a management or
administrative services company to perform the day-to-day operations of the facility. During
ongoing investigations of nursing homes for the provision of substandard care, OIG has
encountered nursing facilities that have as many as 17 LLCs that play a role in the operations of
the facility. Such complex structures dilute accountability, greatly complicate law enforcement
investigations, and delay implementation of essential corrective actions required to protect
residents.
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OIG Efforts To Promote and Ensure Quality of Care in Nursing Homes

The numerous oversight mechanisms used by States and CMS are primarily designed to identify
and correct quality-of-care problems after they have occurred. By themselves, these mechanisms
are insufficient to ensure that nursing home residents receive proper care. OIG has therefore
undertaken numerous initiatives and worked closely with the nursing home industry to identify
additional strategies to promote and ensure quality of care.

Encouraging Adoption of Voluntary Compliance Programs
OIG frequently provides nonbinding guidance to health care providers regarding how to establish

systems and controls to promote and monitor compliance with Federal health care program
requirements. Much of this voluntary guidance focuses on the importance of providing high
quality health care to patients. The suggestions made in these compliance program guidances
(CPQ) are not mandatory, nor should they be construed as model compliance programs. Rather
they offer a set of guidelines that providers should consider when developing and implementing
new compliance programs or evaluating existing ones.

OIG originally published a CPG for nursing facilities in 2000, in which we provided guidance
and resources to assist nursing home providers to voluntarily build systems of care and oversight.
Since that time, there have been significant changes in the way nursing facilities deliver, and are
reimbursed for, health care services, as well as significant changes in the Federal enforcement
environment and increased concerns about quality of care in nursing facilities. Inresponse to
these developments, in April 2008, OIG published draft supplemental compliance program
guidance for nursing facilities. We are currently soliciting public comments on this draft.

The draft supplemental nursing home CPG addresses major Medicare and Medicaid fraud and
abuse risk areas, including quality of care, accurate claims submission, and kickbacks. The
supplemental CPG focuses particular attention on such quality of care risks as inadequate
staffing, poor care plan development, inappropriate use of psychotropic medications, Jack of
proper medication management, and resident neglect and abuse. Examples of measures that
improve resident care that could be incorporated into compliance programs include:

» Regular assessment of staffing patterns to evaluate whether the facility has sufficient staff
who are competent to care for the unique acuity levels of its residents;

+ Policies and procedures designed to ensure an interdisciplinary and comprehensive
approach to developing care plans. These can include requiring such things as
completing all clinical assessments before interdisciplinary team meetings are convened,
opening lines of communication between direct care providers and interdisciplinary team
members, involving the resident and the residents’ family members or legal guardian in
discussions, and including the attending physician in the development of the resident’s
care plan;
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+ Requirements to ensure that there is an adequate indication for the use of psychotropic
medication and to ensure the careful monitoring, documentation, and review of each
resident’s use of psychotropic drugs;

+ Commitment to robust training and monitoring on a regular basis of all staff involved in
prescribing, administering, and managing pharmaceuticals, and implementation of
policies for maintaining accurate drug records and tracking medications; and

» Policies and procedures to prevent, investigate, and respond to instances of potential
resident abuse, neglect, or mistreatment resulting from staff-on-resident abuse and
neglect, and resident-on-resident abuse, including a method for staff, contractors, .
residents, family members, visitors and others to confidentially report any instances of
abuse.

Encouraging Boards of Directors’ Involvement in Compliance and Quality of Care

With a new focus on quality and patient safety, oversight of quality is a core fiduciary
responsibility of health care organization boards of directors. In exercising his or her fiduciary
duties, a governing board member of a health care entity can be expected to exercise general
supervision and oversight of quality of care and patient safety issues. Because the support of the
organization’s leadership is essential to the success of any compliance program, OIG has worked
collaboratively with health care industry groups to develop resources for boards of directors,
including several recent efforts focusing on the role of the board in the oversight of compliance
and quality of care.

In 2003, OIG and the American Health Lawyers Association (AHLA) produced a resource guide
that highlighted the role that health care boards of directors can play in promoting effective
compliance programs within their organizations. Another resource, published in 2004,
considered the role of the general counsel in promoting an organization’s compliance efforts.
Most recently, in September of 2007, OIG and AHLA issued the third publication in this series,
entitled “Corporate Responsibility and Health Care Quality: A Resource for Health Care Boards
of Directors.” This document explores the role of health care boards of directors in responding
to emerging issues related to promoting improved quality of care and patient safety. In it, we
describe how compliance departments can play an integral role in aiding boards in fulfilling their
oversight and decision-making obligations relating to quality-of-care issues. Some examples of
possible measures that can be undertaken to strengthen the board’s understanding of, and
commitment to, quality of care include: (1) educating the board on emerging legal and
compliance issues related to quality of care, (2) briefing the board on existing compliance
systems equipped to respond to legal and regulatory quality-of-care developments, and

(3) employing compliance mechanisms to implement board initiatives that seek to monitor or
improve quality of care.

To further awareness of corporate responsibility and health care quality, in December 2007, OIG
co-sponsored a roundtable with the Health Care Compliance Association called, “Driving for
Quality in Long-Term Care: A Board of Directors Dashboard.” The roundtable was an
opportunity to bring together a diverse and knowledgeable group of long-term care industry and
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Govemment representatives to generate ideas about how to effectively involve boards of
directors in the oversight of quality of care in nursing homes. The participants represented a
wide spectrum of long-term care organizations and professionals, including not-for-profit and
for-profit organizations, multi-facility and single facility organizations, nationally and locally
based organizations, clinicians, administrators, compliance officers, outside and corporate
counsel, and monitors involved in OIG quality-of-care CIAs. Another goal of the roundtable
was to identify information that could be included on a “Quality of Care Dashboard,” a matrix,
used by boards of directors as a tool for monitoring the organization’s quality-of-care data.

Although it was not the purpose of the roundtable to reach consensus regarding best practices, a
number of themes ran through the discussions. For example, participants consistently stated that
boards of directors can demonstrate their commitment to quality resident care by establishing a
forum for board-level discussions about quality; quality outcome data can help the board assess
the actual performance of the organization on identified quality-of-care standards; and, where
quality of care problems are identified, the response needs to be coordinated, with board
oversight, to properly address the underlying cause of the problem.

Imposing Corporate Integrity Agreements
As part of the resolution of False Claims Act cases, OIG often agrees to not exclude a defendant

in exchange for the defendant entering into a CIA with OIG. A CIA is a contract that imposes
systems, monitoring, and reporting requirements on providers. Like all of OIG’s CIAs, quality-
of-care CIAs are designed to compel the strengthening of existing, or the development of,
internal systems of quality assurance and communication within the monitored organization.
ClAs are typically entered into for 5-year terms; the intention is that systems will be reformed
and staff competence dramatically improved during the first 3 years and that the monitored
organization will demonstrate that it can maintain compliance during the last 2 years.

Quality-of-care CIAs typically include the following eight key components:

1. An independent quality monitor authorized with unfettered access to facilities, staff,
residents, documents, and management at every level of the organization;

A compliance officer who oversees all compliance systems and coordinates with OIG and
the monitor;

Policies and procedures with an interdisciplinary focus;

Competency-based training requirements;

Internal audit functions that should continue beyond the CIA;

A Quality Assurance Committee (including clinical leadership and the compliance
officer) to oversee clinical improvement and compliance issues throughout the
organization; :

A system of reporting information within the organization without fear of retaliation; and
Requirements that the organization report certain events, such as significant
overpayments or serious quality-of-care problems, to the Monitor and OIG within
specific timeframes.
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If the entity fails to comply with the CIA, OIG may impose stipulated monetary penalties. In
addition, certain violations (e.g., failing to report reportable events or to pay the independent
monitor in a timely manner) may result in a breach of contract, for which exclusion of some or
all of the organization may result.

The appointment of an independent quality monitor has been essential to the success of CIAs and
the nursing homes’ development of systems of care and oversight. The monitor is selected by
OIG, or by the monitored entity with OIG’s approval, sets its own budget, and is paid for by the
monitored entity. These independent quality monitors effectively build upon and complement
the actions of State surveyors. By using State survey results and other quality-related data, such
Quality Indicators/Quality Measures derived from the Minimum Data Set, the monitors
proactively identify any quality problems or systems issues that could lead to quality problems.

The success of these quality CIAs also has been a result of their access to an array of quality-of-
care data. The use of a national, historical database that integrates a variety of quality measures
allows the monitors to effectively compare the quality of care provided among facilities in the
same corporation and to compare the quality of care in facilities from different nursing home
chains. This analysis allows the monitors to track improvements or deterioration in the entity
under the CIA over time and to identify areas needing a stronger focus and more resources. In
consultation with the provider, the monitor recommends enhancements to systems and controls
to improve quality of care. If the monitor makes a recommendation to the monitored entity, the
entity must either implement the recommendation or explain to OIG its reason for failing to do
50.

Over the last 7 years, many nursing home chains and individual health care facilities have agreed
to operate under ClAs with independent quality monitors. Since 2002, over 1,300 health care
facilities, mostly nursing homes, have operated for some period of time under quality-of-care
ClAs. OIG currently has 11 CIAs with nursing homes and psychiatric facilities (or chains) with
independent quality monitor requirements. These 11 ClAs cover operations in about 400 long-
term care and psychiatric facilities across the country.

Conclusion and Suggestions To Promote Improved Quality of Care in Nursing Homes

Our extensive work has determined that the current mechanisms used to detect, monitor, and
correct quality-of-care problems in nursing homes are insufficient. The procedural
inefficiencies, communication breakdowns, inconsistent citing of deficiencies and application of
remedies mean that consumers have no guarantee that the nursing home in which they place a
family member provides good care or that it thoroughly screens its staff. Additionally, the
program administrative oversight and enforcement systems are designed largely to identify poor
care after it has already occurred. While these approaches can help to correct existing problems,
they are insufficient by themselves to prevent these problems from occurring. In spite of existing
oversight mechanisms, we continue to see examples of horrific treatment of nursing home
residents.
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Ultimately the responsibility rests with the nursing homes, and their owners and boards of
directors to do everything possible to ensure that the residents in their facilities consistently
receive the best possible care. 1have described a number of initiatives that OIG has undertaken
with the nursing home industry to promote and ensure quality of care. However, more must be
done. 1 offer the following suggestions for consideration.

1. Improve screening of all nursing home staff by creating a nationwide centralized
database that includes information from OIG’s exclusions database, State nurse aide
registries, and disciplinary actions by State licensing boards.

Given the dependence of nursing home residents on the nursing facility staff for their health and
well-being, it is vital that providers have access to the most complete personal background
information possible, including data currently residing in OIG’s exclusions database and the
multiple employee databases. Without this information, there is a significant risk that potentially
abusive caretakers will be employed to care for this vulnerable population. With so many
different sources of information, however, it can be administratively difficult and costly for a
provider to ensure that it has effectively screened all of its prospective employees against all of
the relevant databases. For this reason, we recommend that consideration be given to the
creation of a single database that aggregates the various Federal and State sources of adverse
information about direct patient access employees. We recognize that although the initial startup
efforts would be resource intensive, in the long run nursing homes and other health care
providers would have access to a cost-effective means of conducting a more comprehensive
background check on prospective or re-check of current employees. One possible method to
ensure stable funding for the continued maintenance of the centralized database would be to
require that nursing homes and other potential employers check these data prior to hiring direct
care staff, along with charging a user fee for access to this information. The results of the CMS
criminal background check pilot program should also help to inform how such a database could
be constructed and utilized.

2. Create a demonstration project to establish mandatory compliance programs for
selected nursing homes.

OIG believes that the implementation of a comprehensive compliance program in nursing
facilities can help achieve the goals of reducing fraud and abuse, enhancing operational functions
and transparency, improving the quality of health care services, and decreasing the cost of health
care. The implementation of a compliance program may not entirely eliminate fraud from the
operations of a nursing facility, nor will it completely remove the specter of poor care and
resident abuse. However, in our experience, an effective compliance program can significantly
reduce the risk of unlawful or improper conduct. For example, nursing homes that have operated
under CIAs typically report significant improvements in internal financial controls and care
delivery systems. Simply put, effective compliance systems can promote improvements in
quality of care. Additionally, the widespread implementation of compliance programs levels the
playing field for the majority of health care organizations, which are honest and law-abiding.
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A number of different approaches can be taken to achieve this objective. For example, New
York now requires providers that participate in its Medicaid program to adopt effective
compliance programs, designed to be compatible with the providers’ characteristics. The
Department of Veteran Affairs (VA) also has a robust compliance and business integrity
program (CBI) for its health care systems. Although the focus of the compliance initiative is on
the VA’s own facilities and its employees, the CBI requires VA’s independent contractors to
receive formal training on compliance awareness, as well as job-specific training for physicians,
clinicians, and anyone involved in the revenue cycle, either through the contractor or at the
facility.

OIG suggests that the Congress work with CMS to establish and provide resources for several
demonstration projects to explore different approaches to the implementation of compliance
programs in nursing homes. As an example, one project could concentrate on the “special focus
facilities identified by CMS and, where appropriate, on corporations that have more than one
special focus facility with a history of severe deficiencies. These nursing homes have already
been identified as needing significant improvement in their quality infrastructure and would be
an ideal testing ground of mandatory compliance programs. An additional demonstration project
could use the nursing home’s existing quality assurance committee as the starting point for
building a compliance program. Such projects will help identify “best practices” and refocus the
priorities of facilities that have in the past placed profit over resident care.

()

3. Enhance the quality-of-care data made available to the nursing home industry and the
public.

Currently, CMS offers consumers and the nursing home industry a good base of information on
the quality of nursing homes, primarily through its Nursing Home Compare Web site. Nursing
Home Compare includes four categories of information: (1) inspection results, including
deficiencies identified by Medicare certification surveys and complaint investigations;

(2) facility characteristics, such as number of beds and type of ownership; (3) nursing home
staffing levels; and (4) quality measures which are based on the clinical and functional status of a
nursing home’s residents. Information included in Nursing Home Compare can be used by
consumers to select and monitor performance in nursing homes and by providers to serve as the
basis for quality improvement efforts. Additionally, last month, CMS announced that it had
enhanced Nursing Home Compare to identify the nursing facilities that are or have been on the
CMS Special Focus Facility List. We commend this change. However, we believe that more
can be done to provide critical data to the industry to enable it to better police itself.
Furthermore, we believe that consumers need more detailed information about the operation of a
nursing home chain or its regional components to make an educated choice about where to seek
nursing care.

As described earlier, the quality monitors’ oversight of corporations and individual providers
under CIAs demonstrate the value and potential of using a combination of resident assessment
data and survey-based performance measures to provide richer and more detailed information
that corporations can use to better identify quality-related risk areas and to focus their quality
improvement efforts. Until now these vital quality improvement data have been available only
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to those corporations that have entered into quality of care CIAs with OIG. We believe that
quality improvement in all nursing facilities can be enhanced well beyond their current
capabilities by providing similar trended, comparative resident-level performance measures that
that would allow facilities to “gauge” how they compare in providing quality care related to
other facilities. Every corporation that OIG has monitored has indicated that its facilities have
regularly used this information and have expressed concern that this comparative information is
not available to them after the CIA had ended.

This concludes my statement. Thank you for the opportunity to testify today. I would be pleased
to answer your questions.
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Mr. StuPAK. Thank you, Mr. Morris.
Mr. Attorney General, Mr. Blumenthal, your opening statement,
please, sir.

STATEMENT OF RICHARD BLUMENTHAL, ATTORNEY
GENERAL, STATE OF CONNECTICUT

Mr. BLUMENTHAL. Thank you, Mr. Chairman, and I want to join
in thanking you for holding this hearing and members of the Com-
mittee for devoting their time and effort, and I want to also make
the point, although it probably need not be made, that we are talk-
ing about a small number of nursing homes, still a minority in this
industry which is composed of many hardworking, honest, caring
owners and others, and I want to make the point particularly as
to those others, the staff and caregivers who work in these nursing
homes. They have been not only an extraordinary and profoundly
important source of care for individuals in Connecticut who are in
these homes but they have also provided my investigation with ex-
ceptionally important information. They are very, very important to
our investigation, whether it is the nurses or the food preparers or
the maintenance workers. They have given us firsthand knowledge
about the problems at Haven Health Care and similar kinds of
problems throughout our nursing home industry in Connecticut.

Connecticut’s very frustrating and frightening experience with
Haven Health Care and it has been mentioned already, is sympto-
matic of a crisis that is really spreading across the Nation. It pro-
vides a clear clarion call for reform. Our present system of scrutiny
is ineffective and inconsistent. It fails on two principal counts: in-
formation and enforcement. Mr. Morris has just made some very
pertinent and significant recommendations as to how to improve
the information availability and flow, and my testimony is about
that area of concern but also about enforcement because my job as
attorney general is to enforce the laws, and that is really how we
became involved in the Haven Health Care problem. What it
showed me very dramatically is that our current regulatory system
is mired in a past era when nursing homes were owned by small,
local companies or even individuals, and that regulatory system is
simply inadequate, impotent to address the larger problems and
challenges posed by mammoth, multi-State companies, not because
they are big but because they employ an interlocking constellation
of ownership, a maze of different corporate entities in different
States that can be shielded from accountability, and so I have actu-
ally attached to my testimony the corporate organization chart of
just one of these chains, Haven Health Care, which when it filed
for bankruptcy filed individual actions for every one of the 44 enti-
ties.

?Mr. STUPAK. Can you put that on the screen so others can see
it?

Mr. BLUMENTHAL. It is attached to my testimony so anyone who
wants it, we would be happy to make it available.

Mr. STUPAK. Thank you.

Mr. BLUMENTHAL. Haven Health Care is really a poster child for
the perils of concentrated ownership and power because that con-
solidation of financial control enables the kind of self-dealing and
self-aggrandizement for purposes unrelated to the care of patients
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that occurred at Haven Health Care. To put it very simply, what
we found was that the ownership and management of Haven
Health Care was using its resources, either directly or as collateral
for loans, to completely unrelated commercial enterprises, almost
$9 million invested in a record company in Nashville, a purchase
of a building there for $2.1 million, the purchase of a lakefront
home in Connecticut in the town of Middlefield for close to half a
million dollars, all at a time when Haven Health Care owed its
vendors close to $13 million. When we talk about vendors, we are
talking about companies and individuals who are essential to the
quality of care at these facilities, 15 nursing homes in Connecticut,
10 in other New England States, vendors such as pharmaceutical
companies, equipment suppliers, even utilities that went unpaid so
that in one of them, when heating oil ran out, the individuals in
the home suffered from literally freezing cold and another where
electricity almost was cut off by the power company.

So the impact of fiscal mismanagement is very direct and real on
patient care, and in fact, the Haven Health Care situation I think
is symptomatic of exactly that phenomenon and the reason why I
recommended very specific fiscal management, and scrutiny, meth-
ods of imposing it to our State legislature, which now are the basis
of what I am recommending that the Federal Government ought to
require of all States. I am not going to go through in detail what
they are because they are in my testimony, and I know in the in-
terests of time, some reserve is better than full explanation, but I
just want to make the point that patient and resident quality of
care are profoundly at risk but we are also taking about literally
billions of taxpayer dollars. In the case of Haven Health Care, $130
million in Medicare and Medicaid payments annually. In Con-
necticut, we are talking about $1.3 billion spent in taxpayer dollars
on nursing homes, obviously billions nationwide. So we owe it to
taxpayers, even if they have no direct family stake as many of the
Congressmen who talked about their personal experience obviously
do, as we at this table do, as many in the audience do, as citizens
countless of them across the country have a direct stake in the
quality of care through family members, but fiscal controls are a
{natter of governmental responsibility and how we spend these dol-
ars.

Let me just say finally that I strongly support the kind of infor-
mation database that has been suggested by Mr. Morris and in ad-
dition I have proposed a strike force composed of Federal and State
representatives that could not only monitor but take swift, strong
action as well as conditions to be imposed on the States that would
require State systems for monitoring fiscal mismanagement and in-
tegrity and as well prevent corporate bleeding of nursing home fi-
nances, require regulation of nursing home owners and manage-
ment companies, establish minimum insurance requirements, a
number of other conditions that by the end of this decade I think
the Federal Government should impose on all States as a condition
for governmental aid.

Where we are now with Haven Health Care is that we have re-
stored stability, we have assured patient care. The entire inter-
locking corporate structure is in bankruptcy court under the juris-
diction of the judge. We have a restructuring officer and a patient
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care officer who have in effect taken over operation, and it will be
shortly sold after an auction to a new owner. It has been a long
and hard struggle but Haven Health care has been very far from
a haven. It has been in effect a house of horrors for many of the
families who entrusted their loved ones to its care. It has certainly
been a fiscal nightmare and a quality-of-care conundrum for all of
us who have sought to pick up the pieces and restore stability and
integrity, and I want to thank our State agencies, the Department
of Social Services, which has been integral to this effort, as well as
Federal authorities, the Office of Inspector General has been a
strong partner as has been the United States Attorney.

Thank you.

[The prepared statement of Mr. Blumenthal follows:]
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I appreciate the opportunity to speak at the Subcommittee’s hearing entitled “In the
Hands of Strangers: Are Nursing Home Safeguards Working?”

Connecticut’s frustrating and frightening experience with Haven Health and other nursing
home failures is symptomatic of a crisis spreading across the nation -- a clear, clarion call for
reform We need greatly enhanced federal-state coordination and collaboration ~- a real
paradigm shift. Our present system of scrutiny is ineffective and inconsistent. Even as nursing
home populations rise -- with baby boomers expected to increase them exponentially -- standards
and practices are sinking, and becoming as bankrupt as some of the facilities. Our tegulatory
system -- mired in the past when nursing homes were owned by small local companies -- is
inadequate to address the problems and challenges posed by mammoth multi-state corporations,
LLC’s and private equity firms that dominate the industry.

Connecticut’s recent rescue of financially failed nursing home chains -- pasticulaily
Haven Health -- dramatizes the problems caused by consolidation of small, single owners into
large labyrinthian chains Such firms often place profits ahead of patients, emphasizing short-
term financial goals instead of long-term health care quality. Haven Health also highlights the
need for improvements in federal and state government oversight of nursing homes --
increasingly nationally owned and managed by multi-state corporations ot private equity
partnets.

Haven Health is in fact a poster child for the perils of concentrated ownership and power
Consolidation of financial control and accumulation of nutsing home assets endanger
accountability and integrity. The larger the chain, the greater the perils of abuse if expenses and
liabilities are shared or shifted among entities. Complex webs of interlocking corporate
relationships may delay and deter effective scrutiny. Nursing home financial artangements
include making private loans using nursing home assets as collateral and cieating inter-connected
limited liability companies to conceal the true owners and real costs [ am attaching to my
testimony an organizational chart of Haven Health which cleatly depicts a complex constellation
of companies, impeding state regulation and oversight

The battle against nursing home fraud and mismanagement should be two-pronged. One
front should be at the federal level - a strike force to investigate corruption or self-dealing, and
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other measures combining state and federal authority to raise standards and practices. Second, at
the state level, the federal government should reward or 1equire stronger oversight mechanisms,
including official state monitoring and scrutiny of nursing home finances, appointment of state
court receivers for nursing homes in situations of gross financial mismanagement, bans on
financial bleeding and self-dealing, mandatory levels of insurance coverage, and regulation of
management companies and landlords

Congress should:

% Establish a Patient Protection and Financial Integy ity Strike Force to rapidly
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investigate corruption and self-dealing and rescue nursing homes by replacing
management and even ownership. The Strike Force, within the Department of
Justice, would stringently scrutinize records and reported wrongdoing, and take swift
corrective action in federal or state courts. Cost recoveries and damages would be
equally divided between state and federal governments We have worked closely
with the Department of Health and Human Services’ Office of Inspector General on
the Haven Health matter  Yet, such close coordination is lacking in many instances.
A Strike Force would provide a forum for coordination of law enforcement between
the federal and state governments. Each state regulates nursing homes differently and
has diverse anti-fraud statutes. This task force would help break through bureaucratic
or legal barriers and develop joint strategies

Create a national clearinghouse of nursing home information including all state and
local citations, for use by state gversight agencies. Multi-state nutsing home
corporations present obstacles to state regulations because of difficulties in quickly
obtaining information from other states concerning citations, investigations, license
denials or discipline and other regulatory actions. A federal clearinghouse would
provide states with a central source of critical data on nuising home owners and
operators. This information would assist states in determining whether to heighten
oversight of an existing owner or operator or deny a license or certificate to a new
Owner or operator.

Mandate simple, strict, siraightforward scrutiny and safeguards -- as preconditions
for enhanced federal funding -- that ensure and enable strong financial state
gversight. These would include mandatory financial monitoring by a single state
official, court-appointed receivers to stop financial mismanagement, minimum
insurance coverage, bars to bleeding of corporate assets, and scrutiny of nursing
home management companies as well as owners.

Establish a Nursing Home Policy Unit, devoted to developing and requiring better
standards and practices. This unit, within the United States Department of Health
and Human Services, would work with officials from each state on nursing home
policy issues. One specific goal would be improved long-term financial oversight
and management, and constraints on consolidation or accumulation of assets.
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Consolidation and accumulation of assets raises the risks of financial abuse -- spreading a
culture of non-accountability. Haven Health has finally been held accountable, but only because
of our formal claims in court Haven Health, known legally as Haven Eldercare, LLC comprises
44 separate entities, a financially failed corporate construct operating 15 Connecticut nwsing
homes, including Haven Health Centets in Cromwell, Danielson, East Hartford, Farmington,
Tewett City, Litchfield Hills, New Haven, Norwich, Rocky Hill, Soundview, South Windsor,
Waterbury, Waterford, Windham and West Hartford. It owned and operated 10 other nuising
homes in New England. The corporation has allegedly grossly mismanaged millions of dollars
intended for patient care, diverting federal and state money intended for patient services to
improper investments in a record company and personal real estate. Severe mismanagement
jeopardized the health and safety of residents at all Haven Eldercare nursing homes -- nearly
2,000 vulnerable individuals in Connecticut.

Haven Eldercare was anything but a haven. The company was financially depleted by
the owner, Ray Termini, who duplicitously directed nursing home assets to a record company
and other self-serving improper purposes gravely jeopardizing patient cate  Haven Eldercare
allegedly bled its nutsing homes to near death -- apparently siphoning money fiom patient care,
defying decency and law. No healthcare institution can be permitted to shortchange patient care
services while diverting Medicaid money -- funds intended solely for patient care -- for
unconscionably unielated expenses. Haven Eldercare's practices compromised some of our
state's most fragile and needful citizens.

We are now in bankruptcy court, fighting to protect millions of dollars in state funds and
the well-being of Haven Health residents  After a Herculean legal battle, we have succeeded in
obtaining court orders establishing a restructuring officer and patient care services officer. The
financial situation has been stabilized, and we hope to have a new owner very shortly.

The federal government and the states must be more proactive, monitoring nursing home
finances and watching for financial red flags, to avoid another Haven Health. On the state level,
I have proposed reforms in Connecticut’s nursing home regulation and oversight-- a template for
national tequirements. Although the proposals failed to gain approval this session, I have called
for the legislature to consider them in a special session.

Federal law should establish clear accountable management mandates for every state to
implement by 2013. Initially, it should provide monetary incentives to encourage states to adopt
them By the end of the decade, it should require them States can take the initiative even
soonel, raising the bar.

1. State official monitoring of nursing home finances. The State Comptroller or
comparable state official should conduct regular financial forensic audits of nursing

home operator finances to detect mismanagement and ensutc that state funds are being
used appropriately for patient care. The State could subpoena records, obtain
testimony and review financial information of nursing home operators and their
affiliates, including assets in other states Poor performance in another state may be
an indicator of potential or existing problems. A report containing fiscal findings and
recommendations for action would be issued for each audit In addition, if there is
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gross financial mismanagement, the State Comptroller or other state official may
recommend the appointment of a teceiver

. State court appointed receiver upon a finding of gross financial mismanagement.

States should be authorized 10 seek a receiver for a nwsing home operator if there is a
finding of gross financial mismanagement -- defined to include having moze than 35%
of accounts overdue by more than 120 days or failing to pay required pension find and
health insurance contributions for more than 60 days. Currently, in many states, a
teceiver may be appointed only if financial mismanagement poses an imminent threat
to patient care

. Bans on corporate bleeding of nursing home finances -- such as a statutory cap
on management fees, rental payments and loan payments by the nursing home to
related entities and prohibition on use of nursing home assets as a guaranty for

loans unrelated to the nursing home operation. Too often financial conglomerates
arrange for their musing home affiliates to enter contracts with related management

companies ot landlord companies at higher than noimal rates - exceeding levels
recognized by the Medicaid program. These excessive costs undercut the financial
stability of the nursing home company, leading to receivership A statutory cap on
management fees and rental payments conforming to costs allowed by Medicaid, with
state authority to assess a different amount based on audited finances of the company,
prevents conglomerates from viewing nursing homes as cash cows. Limits on loans
secured by nursing home assets and restrictions on rent and management fees a
nuising home pays to related companies enable greater state control over these
byzantine corporate networks. Further, the law should prohibit the use of nursing
home assets for loans, or security for loans, unrelated to the nursing home operations

Require regulation of both nursing home owners and the management companies
that operate the facilities and the landlords of facilities. Landlords of nursing

homes should be required to be certified, after a state agency background check and
inspection of the physical plant Management companies often are alicady required to
obtain a permit but broader regulatory authority is critical. Further, states should have
the authority to (a) suspend the management company or landlord certificate at any
time for failure to maintain adequate services, (b) assess the management company or
landlord civil fines of up to $15,000/violation, (c) seize civil fines directly from any
Medicaid payments for management services claimed by the nursing home, (d)
subpoena documents and depose witnesses as patt of management company ot
landlord investigations; and (e) impose a receivership on the management company,
landlord and other related entities involved in the operations of the nursing home.

. Mandatory minimum insurance coverage for nursing home owners and
management companies for malpractice and liability. While many states may

requite proof of coverage for lability and malpractice insurance, state statutes
generally do not require a specific minimum amount  Legislation should require at
least $2 million per incident with state agency discretion to require additional
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coverage if it best serves the interests of the patients, families and health care
providers.

Expand state approval of any change of 10% beneficial ownership of the stock of
a nursing home operator to any 10% change in any beneficial ownership
regardless of form of ownership. Often control of a nursing home is dispersed
among numerous limited liability corporations, affiliates, subsidiaries and wholly
owned partnerships These corporate mazes prevent state agencies fiom adequately
evaluating the real owners. Expanding the ownership definition will ensure that state
agencies must approve any change that results in a new owner of at least 10% control
of the nusing home regardless of how far along the cotporate chain such control shifts
or whether entities other than corporations are involved.

. Require property owners that rent facilities to nursing homes to be responsible

for physical plant repairs and maintenance. As part of their required certificate

(see recommendation #4), landlords of nuising homes should be responsible for
physical plant repairs and maintenance and be subject to state orders to correct
physical plant problems and to provide needed maintenance State agencies should
also be authorized to appoint building monitors with authority to do repairs and use
rent payments for necessary repairs

Finally, more resources are needed for state enforcement efforts as well as federal

inspector general and oversight offices. There are simply too few investigators to adequately
pursue fraudulent nursing home practices. Federal incentives and grants would encourage and
fund more state resources. Federal rewards for coordination of investigations and enforcement
actions would ensure that billions of federal and state taxpayer dollais provide more effective
and compassionate health care for some of our most deserving citizens.

1 ook forward to working with this committee in this effort
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Mr. SHIMKUS. Thank you.
Mr. Navas-Migueloa of the Long-Term Care Ombudsman pro-
gram for the city of Baltimore, please, your opening statement.

STATEMENT OF LUIS NAVAS-MIGUELOA, LONG-TERM CARE
OMBUDSMAN; COMMISSION ON AGING AND RETIREMENT
EDUCATION, CITY OF BALTIMORE

Mr. NAVAS-MIGUELOA. Good morning, distinguished members of
the subcommittee, thank you for having me. It is actually quite an
honor to be here. I am a long-term care ombudsman for Baltimore
City. There are four of us in our office, and we advocate for the
rights of residents in 31 nursing homes and over 300 assisted liv-
ing facilities.

I was asked to come here and testify before you and give you
some examples of how we face difficulties when coming against
nursing homes who are not very transparent in their ownership. In
Baltimore City, I have experienced firsthand the difficulty in help-
ing not only the residents but also the nursing homes in solving
problems which affect the care of the residents. When I am asked
whether I prefer the corporate nursing home or the privately
owned nursing home, I can only answer with a question, and that
is, what would you rather—where would you rather go have a nice
dinner, a chain restaurant or a restaurant where the chef is the
owner? We encounter problems such as mouse infestations. I have
actually been meeting with residents in a room where a mouse has
climbed up my leg. I have seen nursing homes where there is a
total of four floors in the nursing home and three of them have no
working showers for the residents. I have seen nursing homes just
like the attorney general mentioned where the boiler had been bro-
ken for months during the winter and the nursing home adminis-
trator had to go and buy space heaters for the residents’ rooms,
which are completely against COMAR regulations here in Mary-
land.

The difficulty that we face is that from my experience, there is
a lack of human touch in the corporate nursing homes for the most
part. When I go to a nursing home that is privately owned and I
go up to the administrator, who is my go-to person, and I say, we
have a situation, can we fix it, more often than not, the problem
has either been addressed or solved before I leave the doors of that
nursing home. In the less transparent ownership nursing homes,
the nursing home administrator takes the role of almost like a
buffer. It seems to me like there is a shield where he is either hid-
ing problems from whoever he answers to or there is a reluctance
to do a larger effort, to make a larger effort to solve the problems.
I have witnessed in one nursing home four nursing assistants
smoking what appeared to be marijuana and the smoke was com-
ing into one of the resident’s rooms where I was standing, and
when I approached the administrator, at first he seemed very re-
sponsive and proactive about it, and after taking a minute to think,
he said, why don’t you call me tomorrow and we will follow up. The
next day I was completely shut down from any further information.
This nursing home in particular is owned by one of those large
companies based out of Louisiana, I believe, and those are the chal-
lenges that we face, the lack of human touch. You sometimes won-
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der if the owners have actually seen the nursing home before, and
I think that is a shame because they are dealing with people and
these people need help and they are not there on vacation. They
live there. I hope it would be better.

Thank you.

[The prepared statement of Mr. Navas-Migueloa follows:]
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Testimony of
Luis Navas-Migueloa, Long-Term Care Ombudsman
Commission on Aging and Retirement Education
City of Baltimore
Good Moring Congressman John Dingell and distinguished members of the
Subcommittee. My name is Luis Navas-Migueloa. T am a local Long Term Care
Ombudsman with the City of Baltimore’s Long-Term Care Ombudsman Program. Tam
joined by the manager of the Long-Term Care Ombudsman Program, Ms. Deborah
Hamilton. We thank you for the opportunity to participate in today's hearing to discuss
the advocacy role of the Long Term Care Ombudsman in nursing homes; and to give the
committee first hand examples of cases in which the inability to access nursing home

ownership has had a direct correlation to the resolution of the complaints and quality of

life/care issues.

Commission on Aging & Retirement Education (CARE)

Background

The Baltimore City Commission on Aging and Retirement Education (CARE) is the
designated Area Agency on Aging (AAA) for the Planning and Service Area of
Baltimore City, which is the largest city in the State of Maryland. The City has the third
largest senior population in the State, ranking behind Baltimore and Montgomery
Counties. According to the 2000 Census, 110,961 or 13.85% of Maryland's over aged 60
population live in Baltimore City. The City's senior population tends to be somewhat
older compared with that of Maryland as a whole; 9% of Baltimore's over 65 population
is over age 85, compared with 8.4% statewide. Fifty-seven percent (57%) of seniors are

members of minority groups; of these, 55% are African-American. Asian-Americans,
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Hispanics and Native Americans each comprised less than 1% of the City's elderly

population.

Baltimore City Long Term Care Ombudsman Program
Background

Baltimore City’s Long-Term Care Ombudsman Program is comprised of four (4) Long
Term Care Ombudsman, one (1) program manager and volunteers.

It is my responsibility as a Long Term Care Ombudsman to visit residents in Baltimore
City nursing homes and assisted living facilities. On a regular basis I investigate, receive
and attempt to resolve complaints made by or on behalf of residents. Additionally, as
Ombudsmen we are responsible for general advocacy activities on behalf of residents,
observation of conditions in facilities, meeting with family and resident councils, and

providing in-service training to staff.

Our local program provides advocacy services to 31 nursing homes and 323 assisted
living facilities. In 2007 we handled 661 investigative complaints, 2013 information and
assistance calls and conducted eighteen (18) in-service training sessions to area nursing
home staff in an effort to increase staff empathy, reduce abuse and the violation of

residents rights in area long term care facilities.

Complaint issues include but are not limited to, quality of life issues, resident to resident
conflicts and abuse, which range from physical, sexual and verbal abuse to lack of linens

in the nursing facility. Complaints are received from residents, facility staff, visitors and
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families as well as complaints generated by a Long Term Care Ombudsman during

deficiencies observed during facility visits.

As a Long Term Care Ombudsman I advocate for residents of nursing homes and assisted
living facilities. Iidentify, investigate, and resolve complaints made by or on behalf of
residents; T seck administrative, legal and other remedies to protect the health, safety and
rights of residents; as well as represent the perspective of the residents in monitoring

laws, regulations and policies.

Testimony
Statistics show that half of us who reach 65 years of age or older will, at some point,
reside in a nursing home; therefore the incidents I am sharing with you could describe

any of our experiences in the future.

As a Long-Term Care Ombudsman, I have observed the difference between nursing
homes owned and managed by small employers, and those owned and managed by large
corporate, unknown or business enterprises. In some nursing homes the owner is
identifiable, reachable and responsive. In other nursing homes, the owner is hidden by
layers of corporations, management companies and boards of directors, who may or may
have not ever entered the nursing home. When posed with the question of which is better
from my experiences, I can only answer with an analogy: If you are looking for the best
dining experience, would you rather have dinner in a chain restaurant or in one where the

chef is the owner?
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When dealing with the less transparent nursing home, there usually is an obvious lack of
personal contact which turns into a lack of personal care and concern. There seems to be
a detachment from the purpose and mission of a nursing home, which should be to take
care of the most vulnerable population: the elderly and physically and mentally
disabled. This detachment translates to questionable practices such as reduced staffing,
poor maintenance, limited pest-control contractors, and even discrimination against

residents based on payee status.

The following is an example of decision making that can adversely impact the resident’s
quality of life. Nursing homes attempted to force Medicaid residents to move to the older
part of the nursing home while reserving the newly opened wing of the building for
private-pay residents. The residents that were compelled to move were initially unaware
that the proposed move was due to their payee status. Nursing home staff admitted to me
that the administration made a list of Medicaid residents. They then requested that these
residents be moved to the older rooms of the nursing home because the beds in the newly
built building were going to be used for private pay residents. The staff member also
admitted that the residents and their families had to be told that their beds were no longer
being used for long-term care.

When the administrations of these nursing homes were confronted by the evidence
gathered by the ombudsman, the responses differed depending on the type of ownership.
The nursing home with the identifiable owner admitted to the practice, and immediately
stopped it. The administrator of the nursing home with the less transparent ownership

completely denied the allegations, and instead interviewed staff members to find out who
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gave the information to the ombudsman regarding their practice. This is an example of
how the public’s lack of access to the ownership of the nursing home serves as a shield,
or buffer for the nursing home administration,

The following example will show that when there is no direct access to the owner, the
nursing home can take greater liberty to cover-up blatant violations. Recently, while
visiting a resident in his room, I noticed a strong odor of marijuana coming from the open
window. The resident and I looked out the window and I saw four female staff members
at the back door of the facility smoking what smelled like marijuana. When the staff
members saw me looking at them, they immediately put out their smoking paraphernalia
and ran inside the building through the back door, semi-adjacent to the resident's room.
The resident informed me that “they do that all the time”. Knowing that the building is
equipped with security cameras, I went to see the administrator. He initially appeared
receptive and responsive to the concerns regarding the dangers of having direct-care staff
working under the influence of drugs.

The administrator then became pensive and said that the cameras were not recording and
that 1 should call him the next day in order to find out details of their internal
investigation. As requested, the next day I called the administrator; he declined to share
any information regarding the incident. In addition, he stated that after having spoken
with his corporate office he could “no longer believe the allegations made by me”, and
the incident was now considered a personnel matter. From that point on the Ombudsman
no longer was privy to subsequent information deemed necessary to protect the quality of

care in this facility.
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This nursing home has changed ownership at least three times in the last few years. It has
always had problems related to staffing. Additionally, unattended vermin infestations
and building disrepair repeatedly have been issues addressed with the administration by
the ombudsman. The complaints were responded to but not completely resolved because
minimum efforts were expended. For example, in lieu of calling an exterminator, in-
house maintenance staff put down glue traps which were ineffective.

One day recently, only 1 of the 4 floors had fully working showers. I screened residents
on several floors, many of whom reported they had no access to working showers in three
weeks.  This is yet another example of how a problem could have been more
appropriately addressed if the owners of the nursing home were more readily accessible

to residents, families and the ombudsman.

In another nursing home, financial problems caused the nursing home to cease
operations. The quality of care and life of the residents was diminished for over two
years. Problems uncovered included: an unpaid water bill exceeding $50,000, a
malfinctioning boiler, and unpaid trash collection contractors. These debts resulted in
the nursing home having to pay cash on delivery when food, supplies and other services
were rendered on the premises. Overflowing outside trash collection containers and
reduced staff became the norm due to mounting debts. The state regulatory agency and

our program worked together and closely monitored the facility during this period.

In two and a half years of visiting this nursing home, the facility hired about six different

administrators, a host of nursing directors, a handful of social work directors, and so on.
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The only constant was the CEO who reportedly answered to a management company
based out of Chicago and a local board of directors. This inconsistent and ever changing

web of parties made it difficult and sometimes impossible to resolve some complaints.

At some point, out of frustration, the Nursing Home Administrators routinely gave a
laundry list of complaints to the ombudsman. These administrators were frustrated
because they also could not identify an entity to hold accountable; the Connecticut based
management-company, the board of directors or the CEO. Unfortunately, the mounting
problems were not resolved and the nursing home voluntarily ceased to operate August of

2007.

In conclusion, although the figure of the administrator does exist in all nursing homes, his
or her role is apparently different depending on the ownership of the nursing home for
which they work. Normally, the administrator is seen as the go-to person when change is
needed. If | have a concern in a transparently owned nursing home and I am able to
address my concerns with the administrator, it is not uncommon to have the problem

solved or at least addressed prior to me leaving the facility.

When there is a problem in a nursing home with an absent owner it is difficult, and
sometimes impossible to bring a resolution to problems. The administration becomes the

buffer between the owners and the problems which occur in the facility.
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Residents, families, and advocates in general, are limited to speaking with an individual
who is either hiding problems from the ownership of the nursing home, or hiding the

ownership from the people who end up suffering due to these problems.

I was not asked to offer solutions, describe the resolution process or possible sanctions. I

am here to merely present the problems encountered in nursing homes by Long Term

Care Ombudsman.

Again, half of us who reach the age of 65 will end up living in a nursing home.

Thank you for your time.
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Mr. StupAK. Thank you.

Mrs. Aceituno, would you like to testify at this point in time?
Ms. ACEITUNO. Yes.

Mr. STUPAK. You are recognized then, if you would please.

STATEMENT OF SUSANA ACEITUNO

Ms. ACEITUNO. Good morning. My name is Susana Aceituno. I
was born in Buenos Aires, Argentina, January 27, 1933. My hus-
band, Oscar, was born on April 1, 1929, in Buenos Aires, Argen-
tina. We met in 1950, and after courting for some time, we got
married on January 27, 1955, in Buenos Aires.

Oscar would always travel all over Europe and the States, so
when we decided to leave Argentina because of personal cir-
cumstances, Oscar said we should move to the United States. In
January 1966, we moved to the United States. We settled in Pleas-
antville, New York, with our three beautiful daughters: Laura, 8
years old; Sandra, 5 years old; and Patricia, 2 months old; and
$200 in our pocket. And after much working and saving, in 1975
we were able to buy our home in White Plains, New York.

Throughout his life, Oscar was an active man. He went to Air
Force school in Cordoba for 2 years, and, as I say, he would travel.
He loved to play the guitar and dance the tango. He was always
doing something. We never had to call a carpenter or a plumber to
do anything in the house. He would garden. His life was breathing,
walking, and working. He would walk many miles. He loved to
walk. He would read the newspaper every day. He was never sick,
very healthy, and always there for me and my girls. My nickname
for him was Tarzan. He was one of the most honest human beings
that I have ever known.

When he was 65 years old, he was first diagnosed with Alz-
heimer’s. One of the signs of this illness was that he began wan-
dering from the house. I realized how great a danger he was in
when we found him in the middle of the Bronx River Parkway
walking. That is when we knew we could not keep him home. It
was a heart-wrenching decision but one that we took responsibly.
We began researching and touring several facilities. We had Oscar
examined by our doctor and by visiting nurses.

We went to Haven Health Care of Greenwich and met with the
administrator. She specifically said to me, don’t worry, we will take
care of him. Very secure. So in May 14, 2004, Oscar became a resi-
dent of Haven Health Care. We danced a tango for the other resi-
dents and they thought we were professional dancers. The same
morning, Oscar wandered out of the building one time and went
outside. That afternoon at my visit, I was told by the nurse that
he refused to wear the wander guard bracelet and that he wan-
ﬁered but they told me not to worry because they will take care of

im.

For the next 2 weeks, I visited him every day with my daughters.
We would eat together, we would walk outside, and we would take
to other residents and staff.

In the first 4 days that he was at Haven Health Care, Oscar was
allowed to leave the facility 10 times. He was not allowed. He es-
caped from the facility. I was told that he continued to wander
throughout the day and evening and removed his wander guard
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bracelet at least five times. It seemed like he was being allowed to
wander. I made arrangements to move Oscar to another facility
across the street. But on May 18, 2004, on Oscar’s fourth day at
Haven Health, I met with the administrator and she told me that
Oscar was adjusting well to Haven Health and that we should let
him stay there instead of transferring him. She said to give them
another opportunity.

From that meeting on May 18 to May 30, I was never told any-
thing about Oscar wandering. On May 30, 2004, at about 7:30 p.m.,
he was seen having escaped the building along with another resi-
dent and he was returned to his room. Twenty minutes later, he
could not be located. He was found outside the health center about
a mile down the road, at the side of the road at the bottom of an
embankment with his face covered in mud. He was then taken to
a local hospital by ambulance.

Unfortunately, the hospital did not take any X-rays of Oscar, for
what reason, I don’t know. They sent him back to Haven Health
Center. Oscar had a bruise on his spine from falling down the em-
bankment. The bruise was from the inside and it got swollen and
cut off all his nerves in his spine. The doctors say he is a quad-
riplegic.

Oscar went into Haven Health Center as a strong and proud
man. Since this happened, he doesn’t walk, doesn’t talk. He has to
be fed because his hands don’t work and he has had to wear dia-
pers. I look in his eyes but he doesn’t look at me. When the admin-
istrator at Haven Health came to the hospital to see Oscar, I said
to her, “This is what you gave me back.”

The Connecticut Department of Health investigated my hus-
band’s care and found errors committed by Haven Health Care.
They were fined $615 for not looking after Oscar, but because
Haven Health Care said that would be a financial hardship for
them, they sent the State a check for $1.

I am happy to answer your questions and provide more informa-
tion if you need it. I would like for what happened to us for some-
thing good to come out so that other people do not go through what
we have gone through. Thank you very much.

[The prepared statement of Mrs. Aceituno follows:]
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My name is Susana Aceituno. | was born in Buenos Aires, Argentina on
lanuary 27, 1933. My husband, Oscar, was born on April 1, 1929 in Buenos Aires,
Argentina.

We met in 1950 and after courting for some time, we got married on
January 27, 1955 in Buenos Aires.

Oscar would always travel all over Europe and the States. So, when we
decided to leave Argentina because of personal circumstances, Oscar said we
should move to the United States. In January 1966 we moved to the United
States.

We settled in Pleasantville, New York, with our three beautiful daughters,
Laura, Sandra and Patricia, and 200 dollars in our pockets. And after much work
and saving, in 1975, we were able to buy our house in White Plains.

Throughout his life, Oscar was an active man. He went to Air Force school
in Cordova for two years and as | said, he would travel. He loved to play the
guitar and dance the tango. He was always doing something. We never had to
call a carpenter, or a plumber to do anything in the house. He would garden. His
life was breathing, walking and working. He would walk many many miles; he
loved to walk. He would read the newspaper every day. He was never sick; very
healthy and always there for me and our girls.

My nickname for him was Tarzan. He was one of the most honest human
beings I've ever known.

When he was 65 years old he was first diagnosed with Alzheimer’s. One of
the signs of his illness was that he began wandering from home. 1 realized how
great a danger he was in when we found in the middle of the Bronx River
Parkway. That’s when we knew we could not keep him home. It was a heart
wrenching decision but one that we took on responsibly. We began researching
and touring several facilities. We had Oscar examined by our doctor and by
visiting nurses,
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We went to Haven Health Care of Greenwich and met with the
administrator. She specifically said to me “don’t worry, we'll take care of him”.
Very secure.

So on May 14, 2004, Oscar became a resident at Haven Healthcare. We
danced a tango for the other residents and they thought we were professional
dancers.

That same morning, Oscar wandered out of the building one time and went
outside. That afternoon, at my visit, | was told by the nurses that he refused to
wear the Wanderguard bracelet and that he wandered but they told me not to
worry because they’ll take care of him.

For the next two weeks, | visited him every day. We would eat together,
we walk outside, we would talk to other residents and staff.

In the first four days that he was at Haven Healthcare, Oscar was allowed to
leave the facility 10 times. | was told that he continued to wander throughout the
day and evening and removed his Wanderguard bracelet at least five times. Since
it seemed like he was being allowed to wander, | made arrangements to move
Oscar to another facility across the street, but, on May 18, 2004, on Oscar’s fourth
day at Haven Health, | met with the administrator and she told me that Oscar was
adjusting well to Haven Health and that we should let him stay there instead of
transferring him, She said to give them another opportunity.

From that meeting on May 18" to May 30", | was never told anything
about Oscar wandering.

On May 30, 2004, at about 7:30 pm, he was seen having escaped the
building along with another resident and he was returned to his room. Twenty
minutes later, he could not be located. He was found outside the health center
about a mile down the road, at the side of the road, at the bottom of an
embankment with his face covered in mud. He was then taken to a local hospital
by ambulance.
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Unfortunately, the hospital did not take any x-rays of Oscar; for what
reason, | don’t know. They sent him back to Haven Health Center. Oscar had a
bruise on his spine from falling down the embankment. The bruise was from the
inside and it got swollen and cut off all his nerves in his spine. The doctors say he
is a quadriplegic.

Oscar went into Haven Health Center a strong and proud man. Since this
happened, he doesn’t walk; doesn’t talk; he has to be fed because his hands don’t
work and he has had to wear diapers.

I look in his eyes but he doesn't look at me. When the administrator of
Haven Health came to the hospital to see Oscar, | said to her, “this is what you
give me back.”

The Connecticut Department of Health investigated my husband’s care and
found errors committed by Haven Healthcare. They were fined $615 for not
looking after Oscar. But because Haven Health Care said that would be a financial
hardship for them, they sent the state a check for 1.

I am happy to answer your questions and provide more information if you
need it. | would like for what happened to us for something good to come out of
so that other people do not go through what we have gone through.
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POLICE DEPARTMENT
. RREENWICH, CONNECTICUT

Narrative

INGIDENT

Casualty

| cooe

305

* INVESTIGATNG OFFICER

'FERRARO, JOSEPH J.

LOGATION

1200 KING ST

U APTi BOG

‘
:
|

INCIDENT

NAFRATIVE HEADING

ORIGINAL REPORT

DATE OF NARFATVE

05/30/2004

On $-30-04 at 20:00 hours the undersigned in unit 56, P/O

Mastronardi in unit 57 and Med. 3 were detailed to the area of

1200 King St. on the report of a male subject lying on the

shoulder of the road.

Upon arrival the undersigned observed ay elderly male{later
identified as Oscar Aceituno) lying in a supine position with his
head pointing south and his face covered in dirt along the
eastern grassy shoulder of King St. approximately 10 feet north
of NYT pole no 226. The Undersigned cbserved Aceituno to be
wearing blue jeans, a pull over shirt and a pair of slip on
slippers. Acietuno was located approximately %58 feet north east
of the entrance / exit of the Haven Health Center driveway. The
undersigned also observed a transmitter device attached to the

left ankle of Aceituno.

Medic 3 had arrived on scene prior to the undersigns arrival and
began treatment for a fall. Med. 3 transported Aceituno to
Greenwich Emergency Dept. where Dr.Ponticello treated and

released Aceituno for the fall.

While at the scene the undersigned interviewed Sanchez: he
related the following that he is Aceituno nurse and that he
checks on Aceituno every ten minutes to make sure he is all
right. Sanchez also indicated that Aceituno suffers from Dementia
and that he is a very active patient at the center.
Sanchez continued to relate that he discovered Aceituno missing
around 19:50 hours on this date and that he last saw Aceituno
arcund 19:45 hours this date. Sanchez then notified other nurses
Sanchez was advised by
nurses aid Compere that she already stopped Aceituno outside
earlier around 1930 hours pushing another patient around in a
wheel chair an that she brought him back inside.

alds to assist in locating Aceituno.

Upon interviewing nurses aid Compere she advised the
undersigned that the alarm attached to Aceituno activated when
she brought him in but did not activate when he left.

Compere and Bimba-Williams both nurses aids went to Greenwich
Hospital to await the release of Aceituno.

[ L9010,

COMMANDNG OFFICER

CHIEF'S OFRCE

Toae

ADMIN

ACEATH OF OFFENDER
BPROSECUTION DEHIED
C-EXTPADITION DEWED.

D-VICTIMPEF. COGPERATE
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STATE OF CONNECTICUT

DEPARTMENT OF PUBLIC HEALTH

December 16, 2004

Nicole Cadivous, Administrator
Haven Health Center of Greenwich
1188 King Street

Greenwich, CT 06831

Dear Ms. Cadivous:

An unannounced visit was made to Haven Health Center of Greenwich on September 24, 2004 by a representative
of the Division of Health Systems Regulation for the purpose of conducting multiple investigations with additional
information received through November 17, 2004,

Attached is the violation of the Regulations of Connecticut State Agencies and/or General Statutes of Connecticut
which was noted during the course of the visit.

You may wish to dispute the violation and you may be provided with the opportunity to be heard. If the violation is
not responded to by December 30, 2004 or if a request for a meeting is not made by the stipulated date, the violation
shall be deemed admitted.

Please address the violation with a prospective plan of correction which includes the following components:

1. Measures to prevent the recurrence of the identified violation, (e.g., policy/procedure, inservice program,
repairs, eic.).

2. Date corrective measure will be effected.

3. Identify the staff member, by title, who has been designated the responsibility for monitoring the individual plan
of correction submitted for each violation.

1f there are any questions, please do not hesitate to contact this office.

Respectfully,

7& N AN - AT S SR
Janet M. Williams, RN ’
Supervising Nurse Consultant
Division of Health Systems Regulation

IMW:LLD:zbj

[ Director of Nurses
Medical Director
President

vihhegreenwch. doc
CT#2954, CT#3143

Phone:

Telephone Device for the Deaf: {860) 509-719]
410 Capitol Avenue -MS#_____
P.O. Box 340308 Hariford, CT 06134

Affirmative Artinn / An Fanal Donartuaing Faolacas
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FACILITY: Haven Health Center of Greenwich
Page 2 of 2

DATE OF VISIT: September 24, 2004

THE FOLLOWING VIOLATIONS OF THE REGULATIONS OF CONNECTICUT
STATE AGENCIES AND/OR CONNECTICUT GENERAL STATUTES
WERE IDENTIFIED

1. Resident #'s diagnoses included dementia. The MDS dated 5/25/04 identified the
resident was moderately cognitively impaired, wandered, and ambulated independently.
The RCP dated 6/04 reflected that the resident wandered out of the building on 8/9/04
and an approach was developed which included to place the wander bracelet on the back
of the resident clothing. The physician's order dated 9/23/04 indicated to check the
wander bracelet placement and function every shift. Observation on 9/24/04 with NA #5
noted the resident in the bedside chair without the wander bracelet'on. Interview and
observation with NA #6 on 9/24/04 reflected she found the resident’s wander bracelet in
the resident’s hamper still pinned to the back of her camisole that had been removed the
night before. Interview with RN #3 on 9/27/04 at 10:40 AM identified she believed the
resident did not need to wear the wander bracelet when in bed at night.

The above is a violation of the Regulations of Connecticut State Agencies Section 19-13-D8t
(i) Director of Nurses (2) and/or (m) Nursing Staff (2¥C).
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FACILITY: Haven Health Center of Greenwich
Page 2 of 2

DATE OF VISIT: September 24, 2004

Hee eplo d
THE FOLLOWING VIOLATIONS OF THE REGULATIONS OF CONNECTICUT { 7/05,
STATE AGENCIES AND/OR CONNECTICUT GENERAL STATUTES s

WERE IDENTIFIED

1. Resident #3's diagnoses included dementia. The MDS dated 5/25/04 identified the
resident was moderately cognitively impaired, wandered, and ambulated independently.
The RCP dated 6/04 reflected that the resident wandered out of the building on 8/9/04
and an approach was developed which included to place the wander bracelet on the back
of the resident clothing. The physician's order dated 9/23/04 indicated to check the
wander bracelet placement and function every shift. Observation on 9/24/04 with NA #5
noted the resident in the bedside chair without the wander bracelet on. Interview and
observation with NA #6 on 9/24/04 reflected she found the resident's wander bracelet in
the resident's hamper still pinned to the back of her camisole that had been removed the
night before. Interview with R #3 on 9/27/04 at 10:40 AM identified she believed the
resident did not need to wear the wander bracelet when in bed at night.

The above is a violation of the Regulations of Connecticut State Agencies Section 19-13-D§t
(i) Director of Nurses (2) and/or (m) Nursing Staff (2)(C).

Submission of this plan of correction does not constitute an admission or agreement as to the truth of the
facts alleged or of the validity of the conclusion set forth on the aforementioned statement of deficiency.

Corrective Actions:
Resident #3 remains in the facility.

Identification:
All residents who wander are potentially at risk. All residents admitted to the facility will have a “potential

- Iy

elop completed upon admission and quarterly thereafter.

System Changes:
All residents identified as a risk for elopement will have a wonder-guard placed on them.

Corrective Action:

A list of all residents who wander will be placed at each nurses' station and available to the nursing
supervisor.

Nurses will document each shift checking for wander-guard placement.

11-7 Nurses will check daily that each wander-guard is working properly.

Maintenance will check the actually alarm system weekly and maintain a log.

Staff will be in serviced on systems.

QA nurse will conduct monthly audits for 3 months and quarterly thereafier on nursing documentation and
maintenance logs.

Responsible Person:
DNS »

Q/W . Administrator 12/29/04

} 7
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STATE OF CONNECTICUT

DEPARTMENT OF PUBLIC HEALTH

IMPORTANT NOTICE - PLEASE READ CAREFULLY

November 18, 2004

Nicole Cadovius, Administrator
Haven Health Center of Greenwich
1188 King Street

Greenwich, CT 06831

Dear Ms. Cadovius:

On November 17, 2004 complaint investigations were concluded at your facility by the
State of Connecticut, Department of Public Health, Division of Health Systems
Regulation to determine if your facility was in compliance with Federal requirements for
nursing homes participating in the Medicare and Medicaid programs. This survey found
the most serious deficiency(ies) in your facility to be:

Isolated deficiencies that constitute actual harm that is not immediate jeopardy
whereby significant corrections are required (G).

All references to regulatory requirements contained in this letter are found in Title 42,
Code of Federal Regulations.

A Plan of correction (PoC) for the deficiencies must be submitted by the 10th day after
the facility receives its Statement of Deficiencies (Form CMS-2567). Your PoC serves as
your written allegation of compliance. Failure to submit a signed and dated acceptable
PoC by December 1, 2004 may result in the imposition of additional remedies by the
20th day after the due date for submission of a PoC.

Each plan of correction must be written on the Statement of Deficiencies, with
identification of the staff member by title who has been designated the responsibility for
monitoring the individual plan of correction submitted for each deficiency. Attachments
may not replace the plan of correction. A completion date is required for each item for
each deficiency and shall be documented in the designated column.

Phone: (860} 509-7400

Telephone Device for the Deaf (860) 509-7191
@ 410 Capitol Avenue - MS # 12HSR
P.O. Box 340308 Hartford, CT 06134

An Egqual Orportunity Employer
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Nicole Cadovius, Administrator
Haven Health Center of Greenwich
Page 2

In addition, each deficiency shall be addressed with a prospective plan of correction
that includes the following components:

. What corrective action(s) will be accomplished for those residents found to
have been affected by the deficient practice;

. How you will identify other residents having the potential to be affected by
the same deficient practice and what corrective action will be taken;

. What measures will be put into place or systemic changes made to ensure
that the deficient practice does not recur; and,

. How the facility will monitor its corrective action(s) to ensure that the
deficient practice will not recur, (i.e., what quality assurance or other
program will be put into place to monitor the continued effectiveness of the
systemic change).

. Identify the staff member, by title, who has been designated the
responsibility for monitoring the individual plan of correction for each
deficiency and the completion date for each component.

Your facility does not have an "opportunity to correct” the deficiencies noted prior to
imposition of a remedy. However, deficiencies should be corrected by December 29,
2004.

Based on the deficiencies cited during your survey, we are recommending to the Centers
for Medicare and Medicaid Services (CMS) Regional Office and/or the State of
Connecticut Department of Social Services that:

A "per-instance” civil money penalty of $1,000.00 be imposed effective November 17,
2004. If the Regional Office and/or the State of Connecticut Department of Social
Services decides to impose the recommended civil money penalty, a notice of imposition
will be sent to you.

If you do not achieve substantial compliance within 3 months after the last day of the
survey identifying noncompliance, the CMS Regional Office and/or the State of
Connecticut Department of Social Services must deny payments for new admissions.

We are also recommending to the CMS Regional Office and/or the State of Connecticut
Department of Social Services that your provider agreement be terminated on May 17,
2005 if substantial compliance is not achieved by that time.
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Nicole Cadovius, Administrator
Haven Health Center of Greenwich
Page 3

Please note that this notice does not constitute formal notice of imposition of
alternative remedies or termination of your provider agreement. Should the
Centers for Medicare & Medicaid Services determine that termination or any other
remedy is warranted, it will provide you with separate formal notification of that
determimation.

Allegation of Compliance

The Plan of Correction serves as your allegation of compliance. We may accept the
written allegation of compliance and presume compliance until substantiated by a revisit
or other means.

If, upon the subsequent revisit, your facility has not achieved substantial compliance, we
will recommend that additional remedies be imposed by the CMS Regional Office and/or
the State of Connecticut Department of Social Services beginning on November 17, 2004
and continue and until substantial compliance is achieved. Additionally, the CMS
Regional Office and/or the State of Connecticut Department of Social Services may
impose a revised remedy(ies), based on changes in the seriousness of the noncompliance
at the time of the revisit, if appropriate.

Informal Dispute Resolution

In accordance with §488.331, you have one opportunity to question cited deficiencies
through an informal dispute resolution process. You may also contest scope and severity
assessments for deficiencies which resulted in a finding of Substandard Quality of Care
{SQC) or immediate jeopardy. To be given such an opportunity, you are required to send
your written request, along with the specific deficiencies being disputed, and an
explanation of why you are disputing those deficiencies (or why you are disputing the
scope and severity assessments of deficiencies which have been sent found to constitute
SQC or immediate jeopardy), to this office. This request must be sent during the same 10
day period you have for submitting a PoC for the cited deficiencies. Informal dispute
resolution may be accomplished by telephone, review of submitted documentation or a
meeting held at the Department. An incomplete informal dispute resolution process will
not delay the effective date of any enforcement action.

Informal dispute resolution in no way is to be construed as a formal evidentiary hearing.
It is an informal administrative process to discuss deficiencies. If you will be
accompanied by counsel, you must indicate this in you request for informal dispute
resolution. You will be advised in writing of the decision related to the informal dispute.
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Nicole Cadovius, Administrator
Haven Health Center of Greenwich
Page 4

Please return your response to the Supervising Nurse Consultant at State of Connecticut
Department of Public Health, 410 Capitol Avenue, MS #12HSR, P.O. Box 340308,
Hartford, CT 06134-0308 and direct your questions regarding other deficiencies and any
questions concerning the instructions contained in this letter to the Supervising Nurse
Consultant-at (860) 509-7400.

Sincerely,

)’o«r\gi M- ra fliam 3, 2~
Janet M. Williams, R.N.

Supervising Nurse Consultant

Division of Health System Regulation

JMW:LLD:zbj

ce: CMS Regional Office
State of Connecticut Department of Social Services
CT #2954, CT #3143

Enclosure
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Janet M. Williams, RN

Supervising Nurse Consultant
Division of Health System Regulation
State of Connecticut DPH

410 Capital Ave.

MS #12HSR

PO BOX 340308

Hartford, Ct

06134-0308

December 1, 2004

Dear Ms. Williams;

Enclosed you will find the plan of corrections for Haven Healthcare Center of
Greenwich from the November 17, 2004 complaint investigation, Please feel free to
contact the facility with any questions 203.531.8300. Either the DNS Mary Forzano or

Nicole Cadovius the administrator will be happy to assist you.

Nicole Cadovius, Administrator
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CERTIFIED MAIL

CITATION

In Re Citation No. 2004-240

Classification of Violation
Pursuant to Connecticut
General Statutes Section 19a-527

Date: December 16, 2004 Class: B

Bed Capacity: 75
License Number: 760-C

Licensee: Laurel Convalescent Home, Inc. of Greenwich, CT.

Facility Name: Haven Health Center of Greenwich
Facility Address: 1188 King Street

Greenwich, CT 06831

The following citation is issued pursuant to Sections 19a-524 through 19a-528, inclusive of the
Connecticut General Statutes:

A. Nature and Scope of Violation(s):

1.

An inspection of this facility which concluded on (date) revealed the
following:
a. Alzheimer's Syndrome and a history of wandering from home. The Minimum

Data Set (MDS) dated 5/14/04 identified the resident was moderately cognitively
impaired, had wandering and resistive behaviors, and was independently
ambulatory. The Interim Resident Care Plan (RCP) dated 5/15/04 reflected the
resident was an elopement risk with approaches that included wearing a wander
bracelet and to check the resident's location every hour. Nursing Narratives dated
5/30/04 at 7:30 PM noted the resident was observed out of the building with
another resident and alarms did not sound. The narratives also reflected that the
resident had eloped again 20 minutes later was found lying on the street. The
resident was sent to the emergency room, and returned to the facility at 10:00 PM
that night. Neurological status changes were exhibited by the resident on 5/31/04
and he was admitted to the hospital. The resident's radiological exam of 5/31/04
was consistent with cervical cord contusion. Interview with RN #3 on 9/27/04 at
10:40 AM indicted that NA #4 locked for the resident at 7:50 AM to provide 1 to
I monitoring but that the resident could not be found. Review of Facility Policy
on 9/28/04 noted close observation might be initiated as a nursing measure for a
resident that presents a serious elopement risk that compromises his safety.
Review of the resident’s clinical record identified that the resident’s plan of care
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Licensee: Laurel Convalescent Home Inc. of Greenwich, CT.
Page: 2

had not been changed to keep the resident safe and prevent the second elopement
that resulted in injury.

B. Statutes and/or Regulations Violated:
Regulation of Connecticut State Agencies (Public Health Code) violated is,

- Section 19-13-D8t (1)(2).

C. Classification of Vislation(s)

Class B in accordance with Section 19a-527-1 (b)(6) of the Regulations of Connecticut
State Agencies (Public Health Code).

D. Amount of Civil Penalty to be imposed in accordance with Connecticut General
Statutés Sections 192-527 and 19a-528: $615.00

NOTIFICATION OF ELECTION TO CONTEST CITATION

If the licensee wishes to contest this Citation, the administrator or his designee must within three
days, excluding Saturdays, Sundays and holidays, of receipt of the Citation by the licensee, shall
notify the Supervising Nurse Consultant who signed the citation by contacting the Division of
Health Systems Regulation (DHSR), Department of Public Health, 410 Capitol Avenue, MS#12
HSR, P.O. Box 340308, Hartford, Connecticut 06134-0308, telephone number (860) 509-7400
or any Supervising Nurse Consultant within DHSR (same address, same telephone number).

ELECTION NOT TO CONTEST CITATION

Should the licensee not wish to contest this Citation and pay the civil penalty, check or money
order should be made payable to: Treasurer, State of Connecticut, attention Joan D. Leavitt,
PHSM and sent to the above identified address.

IF_THE _ADMINISTRATOR FAILS TO SO NOTIFY THE DEPARTMENT, THE
CITATION SHALL BE DEEMED A FINAL ORDER OF THE COMMISSIONER OF

PUBLIC HEALTH, EFFECTIVE UPON THE EXPIRATION OF THE THREE DAY
PERIOD REFERENCED ABOVE. CONNECTICUT GENERAL STATUTES SECTION

19a-525(a).

INFORMAL CONFERENCE

If the administrator has notified the Department in accordance with the procedure set forth
above, an informal conference will be conducted as required by Section 19a-525(b) between the
licensee and the Commissioner or his designee. The facility may wish to be represented by an
attorney.
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Licensee: Laurel Convalescent Home Inc. of Greenwich, CT. -
Page: 3

POSTING REQUIREMENT

Each Class A or Class B Citation shall be prominently posted in the nursing home
cited so as to be visible to any resident, including those in wheelchairs and to

any emplovee or visitor of the nursing home until the violation has been

corrected to the satisfaction of the Commissioner of Public Health or the

Citation has been vacated by the Commissioner. Failure to comply with this
requirement constitutes a violation of Connecticut General Statutes Section 19a-540.

Signature: \J_Zu\f\b n -L}})/Mm.x KN
/

Date: (/i Jodk
/ /77

IMW:LLD:zbj

cc:  Nicole M. Cardovias, Administrator
Richard Lynch, Assistant Attorney General
Marianne Horn, Director
Joan D. Leavitt, Public Health Services Manager
Janet M. Williams, Supervising Nurse Consultant
Laura Doyle, Nurse Consultant
David DeMaio, Health Program Associate
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Mr. STUPAK. Thank you, and thank you for your testimony. We
know how difficult it was for you.

We will begin with questions here. Mr. Morris, if I may, I will
begin with you, a couple questions, if I may. Is it fair to say that
information about who owns and controls a hospital is helpful to
regulators at all levels in the government?

Mr. MORRIS. Information about ownership is critical to both pro-
moting compliance and our enforcement efforts. Our experience has
been that when we are looking into substandard care provided by
nursing homes, one of the enormous challenges we face is nawvi-
gating through the corporate structure that is put up to deflect re-
sponsibility from those who have made resource decisions. I would
suggest that while transparency is a critical part of improving care
and supporting our enforcement efforts, it is a means to an end.
The end is improving quality. And so we would submit that a com-
pliance program which gets critical information up to decision mak-
ers, up to shareholders and those who actually are controlling the
resources of a chain, is essential. Knowing who they are is critically
important. Getting them that information so they can be held ac-
countable if they don’t act on it is equally important.

Mr. SturPAK. CMS has undertaken a program called PECOS,
which should help to ensure ownership accountability. Has your
agency looked at PECOS and its implementation and has it
achieved its goals?

Mr. Morris. We have not recently looked at PECOS as part of
our evaluative effort. I believe one of the concerns that we have
with PECOS is how many layers of accountability it captures, and
we have seen in our investigations and some of the investigative
journalism reports, there are so many layers between the indi-
vidual facility with which CMS has its provider agreement and
those who are really calling the shots, PECOS does not capture
that number of different indirect owners. So it is part of the solu-
tion but it is not a comprehensive solution.

Mr. STUPAK. Let me ask you this question. How do compliance
programs work in conjunction with a voluntary industry standard?
I know the nursing homes have been doing an “Advancing Excel-
lence” campaign. How do you look at that with your compliance as
a regulator? Do they complement each other? Can it help? Explain
that a little bit.

Mr. MoRRrIis. Certainly. They certainly can complement each
other. The nursing home industry should be applauded for the
steps it has taken to promote voluntary efforts to improve care. In
our experience, a compliance program has as its cornerstone integ-
rity, financial integrity, and integrity over clinical care. That is
what makes a compliance program such a powerful tool. I would
suggest the next step towards advancing care, is that you mandate
certain components of a compliance program. You empower a com-
pliance officer to, if you will, speak truth to power. You build in in-
ternal systems to get the root cause analysis. To come back to the
transparency point, you empower the compliance officer to bring
that information to those who actually make resource decisions. So
while we applaud what the nursing home industry has done, we
think much more can be done to promote quality through compli-
ance programs.
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Mr. STUPAK. Let me ask you

Mr. Morris. We would suggest, for example, that a demonstra-
tion project mandating compliance programs would be a good start.

Mr. STUPAK. Let me ask you, because you testified that the OIG
is continuing its oversight of the use of antipsychotic drugs in nurs-
ing homes. Has your investigation—what has your investigation
found? More use, less use? What have you found? And it is ongoing,
I take it?

Mr. MoRRIS. That work is still ongoing so it would be premature
for me to report on its results. We would be pleased to come back
to you once that work is completed.

Mr. STUPAK. Mr. Attorney General, you have recommended the
creation of a national clearinghouse of nursing home information.
Why isn’t the current information which CMS maintains on nurs-
ing homes adequate?

Mr. BLUMENTHAL. Mr. Chairman, I think it is inadequate be-
cause of a number of factors, first of all, because it is incomplete
in many respects, it fails to encompass or capture the real owners
of nursing homes. The kind of labyrinthine maze of corporate struc-
ture that many of the chains now have prevents that database
from being fully current or accurate. But equally important, there
are issues about its availability to the States, the access that State
regulators may have to it. For example, our Department of Public
Health, our Department of Social Services may not have full, cur-
rent information about citations, investigations, license denials,
disciplinary proceedings, simply because it fails to capture all that
data or make it available in a timely way to the States. So I think
the States should be a partner in that kind of national clearing-
house rather than just a bystander. In the case of Haven Health
Care, for example, numerous violations occurred, repeated in some
of the nursing homes, 45 in the course of 3 years involving very se-
vere issues of patient care. I am doubtful that any of those kinds
of citations or incidents appeared in the database that exists now
even though Haven Health Care was operating 10 nursing homes
in other New England States. So I think that again coming back
to the present perils of concentrated ownership and power, we need
a different paradigm to deal with them in terms of information
gathering and enforcement.

Mr. STUPAK. Well, you are the top law enforcement agent in the
State of Connecticut and you have been there longer than Haven
has had ownership of these; was there no central base for you to
go to as the chief law enforcement officer of Connecticut to look to
as you began your investigation in Haven to say, gee, we have a
problem here and this is the exception, not the rule for—how did
you gather the information about the 45 violations over 3 years?
Did you have to go back and hand-create that database?

Mr. BLUMENTHAL. Well, we were aware of the problems that
Haven Health Care, certainly the financial problems and some of
the healthcare issues, and one of the recommendations that I have
made is that fiscal problems and gross mismanagement be suffi-
cient reason in effect to intervene and establish a receiver under
State court proceedings. Present laws simply fail to give law en-
forcement the power it needs to prevent the recurrence of these
problems. Fines and penalties are all too often simply regarded as
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a cost of doing business, and very often, as happened in Haven
Health Care and Ms. Aceituno’s case, the nursing home operator
will make the case to regulators that a financial penalty will actu-
ally diminish the quality of healthcare because it diminishes the
resources available for healthcare. And so my pitch to the com-
mittee basically is, we need stronger means of preventing gross
mismanagement or self-dealing and bleeding of resources before it
occurs because, as happened with Haven Health Care, we were
aware of its problems back in 2006. We urged the Department of
Social Services to seek a receiver. It had reasons for declining our
recommendation. But we would have been probably better off with
earlier intervention, a better standard, a better means of imposing
control such as a receiver or joint Federal-State action.

Mr. STuPAK. And Haven Health Care is the exception, not the
rule of nursing homes, I think you said in your testimony. Is that
the case?

Mr. BLUMENTHAL. Well, it is an exception. You know, we have
intervened and we have done in our State criminal prosecutions of
fraud. We have also done receivers for other nursing homes. We
just, as a matter of fact, established a receiver for a nursing home
chain called Marathon, which has a number of homes both in Con-
necticut and Massachusetts, which then went to bankruptcy court,
and very often the bankruptcy court structure itself can impose
delay and confusion on the process. It took us literally months of
a team of our lawyers, three or four of our lawyers, going to re-
peated bankruptcy court proceedings, working with creditors, se-
cured creditors, a very complicated process but I think what we
will find is that more and more these nursing homes will seek the
refuge of bankruptcy court, as they are legally entitled to do, in
order to avoid more effective State intervention unless this com-
mit(iiee establishes some of the recommendations that are being
made.

Mr. STUPAK. Thank you, and I am over my time, and we will go
for a second round of questions.

Mr. Shimkus for questions, please.

Mr. SHIMKUS. Thank you, Mr. Chairman.

Mrs. Aceituno, thank you for sharing your story. You said you
had shopped around for a nursing home for your husband, Oscar.
In that searching, were there any signs that this particular nursing
home—I mean, talk through that process. The whole issue is infor-
mation, so were you concerned? Again, in rural America they may
only have one choice and there may be

Ms. AcCEITUNO. No, I liked the nursing home because it was a
small one like a home. So the big, big nursing home, I didn’t know
too much about them. I guess I should have found something, you
know, more important what happened in the nursing home. Today
I open my eyes more because I know what is going on. But I liked
the place because it was like home. It was close to my house too.
I used to visit him every day together with my daughters. I never
expected that to happen.

Mr. SHIMKUS. CMS, and we hope they elaborate more. We are
trying to get more information. There is a Web site. I think there
is going to be a question about how much information is available,
what is accessible for the consumers, what might be accessible in
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addition to for local law enforcement or inspector generals or AGs
of various States.

Mr. Morris, can you talk about the Web site and information
about maybe information that is available that is not available to
everybody?

Mr. MorRris. I would be glad to, and I would also note that Dr.
David Zimmerman will be appearing on the next panel, who has
a great depth of expertise around the quality indicators and how
they can be used effectively. The suggestions coming from the in-
spector general are aimed at putting the information that is avail-
able in context so that a consumer or an enforcement agency and,
equally important, the industry itself can look at the information,
see how a facility is doing relative to its peers so there is a context,
so consumers can read the information and understand what the
deficiencies mean in the context of overall care. And equally impor-
tant, provide consumers and the industry with trending informa-
tion so you know how this facility and the chain it is a part of has
done over time. One of the things we have seen is that many facili-
ties are what are called yo-yo facilities that come in and out of com-
pliance. So if you happen to take a snapshot while they are in com-
pliance, it may not tell you everything you need to know.

Mr. SHIMKUS. And I think we have experienced that quite a bit,
especially in the inspection regime based upon a pop inspection
versus one that somehow they know is coming. There are pre-
paratory actions. You know, we did that in the military when we
knew our IG was coming around. And that is what we need to ad-
dress too is this yo-yo effect.

Mrs. Aceituno, you testified about the penalty and that the com-
pany only had to pay $1. Based upon your experience, what should
have happened to that nursing home?

Ms. ACEITUNO. What should happen?

Mr. SHIMKUS. Yes. I mean, they were fined $615. I think that my
perspective would be, that is small, and then they only paid $1,
which is even less.

Ms. ACEITUNO. He was a $1 man. I think people should have
more information about what they expect from the nursing home
and what they require from the nursing home. And I really hope
you can change the law and be a little more tough about this. I not
only lost my husband but the father of my daughters, a grand-
father. He was a great man. He was very, very happy to be an
American. Nobody could say anything about America because he
would turn around and say listen, the airport is open; if you don’t
like America, go home. That was my husband.

Mr. SHIMKUS. Yes, I wish I would have had a chance to meet
him. I think I would have been proud to welcome him here.

Mr. Blumenthal, in this briefing book there is a lot of different
tabs and stuff and one talks about the Hartford Current doing a
story on the nursing home in 2006. I guess the question—and you
kind of raised it with the chairman, with all these signals being
raised, what could you all have done more? Was there more that
you could do just in the State with State rules and State laws?

Mr. BLUMENTHAL. Even with existing State law, to be very blunt,
we could have sought a receiver, that is, a State takeover through
a State court action earlier than we did, and it is now a matter of
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public record that my office recommended a State takeover earlier
than was done, and our State Department of Social Services, which
has the ultimate authority through its approval process to under-
take that action, declined to adopt the recommendation. But the
Hartford Current article has certainly performed an enormously
%mportant service in raising public awareness about these prob-
ems.

Mr. SHIMKUS. Yes, and I appreciate—we are just trying to follow
the facts to help us in the public policy arena, and raise education,
even among public policy people in the executive branch so they do
the job, and this is obviously one that could have been done better
by a lot of people.

Let me just raise, because this is a concern in Illinois right now,
and first I will start with Mr. Blumenthal because I don’t know
what the State FMAP is, which the FMAP is the percentage of re-
imbursement versus what we pay on Medicaid. Illinois is a 50/50
State. Other States, their share is different, and I have a big beef
about that, to begin with. But being a 50/50 State, there are two
problems. One, and a lot of care in these facilities are Medicaid re-
cipients, if we do not fund based upon a percentage, then what Illi-
nois has to do is, we have to find the loopholes to game the system
to try to bring more money in. So I don’t know what Connecticut’s
is. That is the first question. The second question is, we have a
particular problem in Illinois because the State is the payer. They
get the money back. They get their portion back. But if they delay
payment, in some cases right now in the State of Illinois for 4, 5,
6 months, that really kills financially some of these facilities be-
cause then they are trying to—how do you run a business when
you have this delay in payment? So do you know—I am not trying
to put you on the spot. Do you know the State’s rate?

Mr. BLUMENTHAL. If I may answer your question, we have, I be-
lieve, as well a 50/50 match.

Mr. SHIMKUS. You know, there are some States that have 70/30?

Mr. BLUMENTHAL. Right, and I think that observation, and I
think it is a very pertinent one on your part, emphasizes the im-
portance of our working together and recognizing the complexities
of these issues. I have recommended, for example, in my testimony
that a 10 percent change in beneficial ownership trigger additional
monitoring or review. If that process had been in effect when Ray
Termini, who came to be the owner, took over, it would have been
found that he had no experience in this industry other than repair-
ing the roofs on some of the facilities. It would have prompted
stronger oversight and monitoring, which I believe is necessary,
and you are absolutely right that suspending or withholding money
mﬁty be problematic for some of these institutions, which is
why——

Mr. SHIMKUS. Do you know the State’s time frame of payment?
I will stop with that one, Mr. Chairman. Do you know how long
it is that the State of Connecticut pays on the obligation for Med-
icaid for long-term care?

Mr. BLUMENTHAL. How long it——

Mr. SHIMKUS. Well, again, I only know my State. We are prob-
ably 4 months behind.

Mr. BLUMENTHAL. I feel a little insecure answering. I believe——
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Mr. SHIMKUS. That is fine. I am not trying to put you on the
spot. I am just——

Mr. BLUMENTHAL. I believe we are current.

Mr. SHIMKUS. It is a problem in this industry and throughout
healthcare across the Nation when reimbursements are not made
in a timely manner. I am indicting my own State because of my
State’s failure. I just don’t know how prevalent it is in some of the
other States.

Thank you, Mr. Chairman.

Mr. BLUMENTHAL. I don’t know what the experience in Illinois is
but let me just make a very important point to you, that very often
these institutions in financial trouble are advanced money, not sus-
pended by advanced money, and I would wager that happens in a
lot of other States as well and the critical decision that our agency
would have to make is whether to advance more money, in other
words, throw good money after bad, good money being for the care
of patients, but possibly for exploitation as well.

Mr. StupAK. I thank the gentleman.

Ms. Schakowsky for questions. Your opening will be made part
of the record. I noted earlier you were here and you were bouncing
back and forth between the Health Subcommittee, so we appreciate
you being here.

Ms. ScHAKOWSKY. Thank you so much, and I do apologize for not
having been here for the testimony. I have looked at the testimony
and my staff is here and I was able to get the end of Ms. Aceituno’s
testimony, which was very, very moving.

Mr. Morris, isn’t it the case that CMS currently has no central-
ized database from which State officials can easily find information
about nursing home companies moving into their States?

Mr. MoRRIS. I couldn’t speak to that directly. I believe Acting Ad-
ministrator Weems will be testifying later. There is data available
through PECOS which identifies immediate owners of facilities. As
we were discussing a couple of moments ago, the big difficulty is
being able to follow that ownership upstream through multiple——

Ms. ScCHAKOWSKY. Well, let me ask you this, then. I think we are
going to hear later from CMS that they only have information on
about 70 percent of nursing home providers in the country and
they are going to tell us that it focuses on the quality of care nurs-
ing home residents receive without regard to ownership. What dif-
ference does it make whether CMS has complete information about
corporate ownership of a nursing home chain?

Mr. MoRRris. I think it makes a difference because the govern-
ment should know who it is doing business with, and if the benefit
of the bargain, the money we pay for services, is not being met, we
should be able to go to those who have received our money through
ownership interests and hidden shells and be able to have a con-
versation with them and hold them accountable if they don’t im-
prove the care of the residents for whom we are charged with look-
ing after. So I think it makes it a huge amount of difference.

Ms. SCHAKOWSKY. So would everyone on the panel agree that
that information should be part of the searchable database? Does
anybody want to comment? No? OK.

Let me ask Mr. Blumenthal, the owner of Haven Health Care,
Ray Termini, borrowed against the equity value of the real estate
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in his nursing home to finance really extravagant ventures such as
the purchase of a recording studio in Nashville, Tennessee. Why do
owners such as Mr. Termini attempt to separate the ownership and
operators of a nursing home? What is the economic rationale?

Mr. BLUMENTHAL. For permitting them to have ownership or for
his doing what he did?

Ms. SCHAKOWSKY. His doing what he did, really.

Mr. BLUMENTHAL. Well, you are asking the wrong person for a
defense here.

Ms. ScHAKOWSKY. Well, let me ask you this. Is it a problem for
an owner to use a nursing home’s equity to finance non-healthcare-
related ventures, in your view?

Mr. BLUMENTHAL. And I apologize. I didn’t mean to be facetious.
It is a very serious question, and for us, a very real one, and in
fact, we are continuing our investigation. There has been public
mention, I can’t comment on it, that Federal authorities may be in-
volved as well, but the use of that money for unrelated purposes
raises very serious and significant legal exposure for him, and in
my view, there is simply no rationale for it. There is no excusable
reason for resources to be taken from a nursing home enterprise,
as we alleged he did, for a recording company or a private home
or other unrelated ventures, whether extravagant or not, and risk-
ing the financial liability of the nursing home.

Ms. SCHAKOWSKY. And then to claim that $651 or whatever it
was is just too much for him to pay, I think that is a pretty insult-
ing fine to begin with but to send $1 is absolutely despicable, in
my view.

Mr. BLUMENTHAL. And your question goes exactly—I think it is
a very good illustration of the practical consequences of the separa-
tion of these different entities into different corporate structures so
that they can be insulated from accountability, and I know that
Ms. Aceituno’s attorneys are here today, they are seeking recovery,
and by the way, others have sought recovery through malpractice
actions, and one of my recommendations is that there be minimum
insurance requirements so that people who are in this situation can
hold accountable these

Ms. SCHAKOWSKY. There are no minimum insurance require-
ments at all now?

Mr. BLUMENTHAL. They differ from State to State and they are
inadequate in most States.

Ms. ScHAKOWSKY. Well, thank you for that suggestion.

I want to ask Mr. Navas-Migueloa, you indicate in your testi-
mony when nursing home ownership is transparent, it is easy for
the ombudsman—and I really appreciate the work of ombudsmen,
we have some in our community—to prompt improvement in a
nursing home. How often do you find that non-transparency is a
problem in the homes that you visit?

Mr. NAVAS-MIGUELOA. Non-transparency?

Ms. SCHAKOWSKY. Yes.

Mr. NAVAS-MIGUELOA. I would say between a handful and a
dozen nursing homes out of 31 are difficult to intertwine who runs
it. In some nursing homes, you have a conglomerate, it is a mesh.
You have an administrator, a CEO, a board of directors, some man-
agement company from out of state, et cetera, et cetera, et cetera.




81

Ms. SCHAKOWSKY. So if you encounter a non-transparent home,
what steps does your office take to determine who the owner is?

Mr. NAVAS-MIGUELOA. From our office ourselves, we do all the
research we can do from calling the administrator to trying to deci-
pher who owns the place. In some cases the administrator will ac-
tually look at you and say I am not quite sure, I think they are
a company out of Chicago but we also have a CEO who may be
able to help you, and it is quite frustrating and I understand that
they are running a business, for better or worse, and I know that
my role is in the trenches and I understand that there is bigger
agencies involved and I hope that somebody knows.

Ms. ScCHAKOWSKY. Well, Mr. Chairman, may I ask a couple more
questions?

Mr. STUPAK. Yes, a few more.

Ms. SCHAKOWSKY. Thank you.

If you are dealing with a nursing home that had a record of poor
performance in another State, would you have any way of finding
out, and how would you do it now?

y Mr. NAVAS-MIGUELOA. Unless there was a warning, I wouldn’t
now.

Ms. SCHAKOWSKY. You wouldn’t know, and is there any way you
could find out?

Mr. NAVAS-MIGUELOA. I am not terribly sure.

Ms. ScHAKOWSKY. What has your experience been with nursing
homes that are purchased by companies that are based out of your
State? Is there any difference in the quality of care that you have
noticed?

Mr. NAVAS-MIGUELOA. The quality of care, I guess that is a ques-
tion that the residents should answer. I am not one to say that
quality of care is better than this one. I guess it depends on what
the resident expects is quality of care.

Ms. SCHAKOWSKY. Well, you do have a standard, I hope, of——

Mr. NAVAS-MIGUELOA. Sure, but I am not going to put words in
the residents’ mouths.

Ms. SCHAKOWSKY. No, but I mean, do you find—well, this is an
important issue.

Mr. NAVAS-MIGUELOA. Sure, absolutely.

Ms. SCHAKOWSKY. I mean, do you find more substandard care?
Have you noticed any difference between those that are part of an
outside of your State chain?

Mr. NAVAS-MIGUELOA. Yes.

Ms. SCHAKOWSKY. What kind of steps do you think that Federal
regulators could take to most assist your work in dealing with non-
transparent nursing homes? This is my last question.

Mr. NAVAS-MIGUELOA. Allowing us to know who to go to, allow-
ing us to know who the owners are so that if we have to go far and
beyond the administrator who is our contact person, we know
where to go, we know who to call, we know who to approach to
solve a problem, like not having showers in the nursing home.

Ms. SCHAKOWSKY. Let me just ask Mr. Blumenthal to answer
that too.

Mr. BLUMENTHAL. As you just heard, the information sharing is
completely inadequate, and what I would like to see is that the
Federal Government establish a clearinghouse, a database that is
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freely accessible to regulators and perhaps even proactively warns
State regulators about owners, operators, managers who have en-
countered problems. You know, we are not talking about rocket
science, to use an overused term. It is a very simple concept that
this information be freely available and that there be joint State-
Federal enforcement and that the Federal Government absolutely
require as a precondition for providing all those billions of dollars
that you do, that the State do an adequate job of monitoring, that
it require people, adequate numbers of inspectors and the kind of
enforcers who will protect again the Haven Health Care kind of sit-
uation. Thank you.

Mr. StupAK. Mr. Whitfield for questions, please. If you run over,
that is fine. We have five votes coming up but go ahead and get
started.

Mr. WHITFIELD. Mr. Chairman, thank you, and I certainly want
to thank the panel for being with us today.

Mr. Morris, I was just glancing at the New York Times coverage
today of this hearing, and it says that there is widespread under-
statement of deficiencies in the nursing home business, and then
you are quoted also as saying, “We found nursing home residents
who are grossly dehydrated or malnourished. We found maggot in-
festations in wounds and dead flesh,” and so forth, and I was just
wondering, Number one, in conducting this report or submitting
this report, how many States did you go in and look at nursing
homes in those States, and from your perspective, what portion of
nursing homes do you feel are not meeting minimum standards in
our country today?

Mr. MORRIS. Let me try to answer the question this way. I be-
lieve the Times article you are referring to, today’s article, was ac-
tually talking about a report issued by the GAO today so we were
not part of that evaluative effort. However, as part of our audits
and evaluations, we look at facilities throughout the country, all 50
States and use those to base our findings and recommendations. In
the particular matters that you are addressing, we work very close
with State and Federal law enforcement officials in every State. We
work with the State Medicaid fraud control units. They are really
on the front line of these enforcement efforts. So we bring all of
that enforcement information as well as our evaluative work.

To the question of how many facilities, how many chains are pro-
viding substandard care, we would note that the empirical evidence
suggests about one in five is providing care that puts residents in
harm’s way, either putting them in jeopardy or providing actual
harm. We would also note that many of these facilities yo-yo in and
out of compliance with program requirements so the magnitude of
the problem when looked over a multi-year period is probably more
dramatic than that.

Mr. WHITFIELD. So you are saying that 20 percent of the nursing
homes in the country are endangering the patients today in the
care that they are providing?

Mr. MoRRis. Based on the survey information coming out of both
the State and Federal surveyors, yes.

Mr. WHITFIELD. Now, when we talk about Federal standards,
meeting Federal standards, what does that term actually mean?
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Can you delineate some of the different types of standards that we
are referring to?

Mr. MoRRIS. Well, the Centers for Medicare and Medicaid Serv-
ices have conditions of participation which specify both patient care
as well as life safety requirements that nursing homes are required
to meet in order to participate in our program, and those are the
standards from which we in the Federal Government and then our
partners in the State use to evaluate whether a particular facility
is in compliance. There is a State survey process by which each fa-
cility is subject to on average about 15 months of survey reviews
and then the Federal surveyors go back and review some portion
of that work to see whether the quality of those surveys is ade-
quate and consistent.

Mr. WHITFIELD. Now, I want to go back to this owners issue for
just a minute. A nursing home is either meeting the requirements
or it is not. It is either providing care at a certain standard or it
is not. So why is the ownership aspect of it so important?

Mr. MoRrRiIS. The ownership aspect is important because care is
delivered through a range of different mediums and the quality of
care varies throughout the week and year. When we see systemic
failures of care, it means something is wrong with how that nurs-
ing home is delivering care not to just one individual but across the
board. When we in the enforcement community and the compliance
improvement community want to have a conversation about how to
improve care, we need to find who has got control of the resources.
Our experience has been that when a facility is under the control
of a large corporation which has put multiple layers of account-
ability between decision makers and the facility, resources are
drained away from care so we need to be able to have transparency
and accountability with those who actually make the resource deci-
sions. As was alluded to in this panel, many times when we speak
to the head of the facility, they don’t know who is in charge. They
don’t know how to respond to an ombudsman’s concern or a State
surveyor’s concern. It is always passed uphill. They may not know
who has got control over those resources, and as I said, I think if
we are pouring billions of dollars into this industry, we ought to
know who we are giving that money to.

Mr. WHITFIELD. One other question, Attorney General
Blumenthal. As attorney general of Connecticut, do you have the
authority yourself to close down a nursing home if it is providing
substandard care?

Mr. BLUMENTHAL. I do not alone. I can act only when the ex-
perts—I am not a healthcare expert, I am not a doc, I am not a
trained medical person nor is anyone on my staff. I depend on the
Department of Social Services to go through a proceeding and that
happened in this instance eventually and we did go to court, but
I cannot unilaterally do so, but I want to come back—I think you
have asked an excellent question, why do we care about ownership?
Well, if you take the case that you just heard about, Oscar
Aceituno suffered huge harm and that facility should have been
held accountable, and it was not because it said we don’t have re-
sources. So they sent $1. If they had known who the owner was
and been able to go after him and hold him accountable, he would
not have been using those resources to buy a record company in
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Tennessee or a house on the front of a lake. Now, that is an ex-
treme example. The resources were there but the chain of com-
mand and control was so complex that it couldn’t be held account-
able.

Mr. WHITFIELD. Thank you, Mr. Chairman.

Mr. STUPAK. Let me just briefly follow up on that, if I may, and
if anyone wants to jump in, go ahead. We only have a few minutes.
We are going to break for votes. Even though you may know who
the owner is and they may be out of State and you can follow the
money, that still doesn’t require or make certain that the nursing
home is—that money is going into the nursing home. They have a
right after they pay whatever they do, whatever money left over to
use how they want. It doesn’t necessarily guarantee an improve-
ment for those residents. So other than your surety bond or your
insurance proposal, minimum insurance liability proposal, how do
you get them to do the right thing in this case? Because we pay
$78 billion a year in direct costs. That is not counting all the other
parts of Medicare which are doled out to nursing homes for therapy
and drugs and other things.

Mr. BLUMENTHAL. Well, that question, which is an excellent one,
goes to some of the other suggestions I have made. Information
sharing would presumably alert a regulator in Illinois or Michigan
or Vermont or New Hampshire about an individual in Connecticut
who was betraying the public trust, and it is a trust. People are
entrusted to the care of this institution, and if there were the kind
of pattern of violations, citations, findings in Connecticut that were
established there, it could be made available to others and eventu-
ally even in Connecticut, action could be taken against him.

Mr. STUPAK. So that minimal insurance policy, the more viola-
tions you have, should you tie bar it to that and make sure insur-
ance liability then go up?

Mr. BLUMENTHAL. It could and should be raised, and if it applied
uniformly across the country as a condition of Federal Medicare or
Medicaid aid, it would be even more effective. But some of the pro-
posals I have made have to do with greater cooperation among the
States, which I think has to happen.

Mr. STUPAK. Sure. Mr. Morris, did you want to say something
quickly and then I am going to go to Mr. Shimkus for a question.

Mr. MORRIS. Yes. Just to elaborate, that not only information
sharing among States but actually information sharing with those
in command and control. If we can establish that those who control
the resources know of the substandard care being provided at the
facility level, it increases accountability and may draw their atten-
tion to fixing those problems.

Mr. STUPAK. So as our ombudsman, he is our first line of defense
in a way?

Mr. MoRRIS. The ombudsman, but also going upstream in the
corporation so you don’t get the defense of, “I had no idea what was
going on; you can’t hold me personally accountable.”

Mr. BLUMENTHAL. If I may——

Mr. SHIMKUS. We are really running out of time and I need to
get this going.

Mr. StuPAK. Go ahead.
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Mr. SHIMKUS. We have got 4 minutes to get to the floor for the
vote. Because Mr. Weems is going to testify on the last panel. He
states in his testimony, “Nursing homes are required to submit up-
dates to their existing provider enrollment when they have a
change in information, such as ownership, which then populates
the PECOS database. Using PECOS, CMS has the ability to better
track ownership and changes in ownership.” Mr. Morris, do you
want to respond to that?

Mr. MoRRIS. As I believe I said earlier, the challenge is getting
to multiple tiers of ownership. My understanding is, PECOS actu-
ally only addresses direct

Mr. SHIMKUS. Does CMS have the authority? The question is leg-
islation, or do they have already have the authority to force this?

Mr. MoRRis. I don’t know the answer to that.

Mr. SHIMKUS. We need to find out that answer, Mr. Chairman.

Mr. StupaK. OK. Thanks. We are going to excuse this panel. We
may follow up with other written questions because I know I want
a couple more questions, and we have five votes, and we are going
to recess until 12:30, and I don’t want to keep you here until 12:30
for a few more quick questions. So we will dismiss this panel. We
will recess. We will back at 12:30 for our second panel.

Thank you all for being here. Mrs. Aceituno, thank you especially
for your difficult testimony, and I thank each one of you for what
you try to do to bring some enforcement to this industry.

[Recess.]

Mr. StupPAK. We are going to reconvene this hearing. I see our
second panel. Is Mr. DeBruin here? Does anyone have any idea
where he is at? I hate to go through and swear in the witnesses
and have to do it again. Well, let us begin.

On the second panel, we have Dr. David Zimmerman, who is the
Director of the Center for Health Systems Research and Analysis
at the University of Wisconsin-Madison; Dr. Andrew Kramer, who
is Professor of Medicine and Head of Colorado Division of Health
Care at the University of Colorado; Mr. Neil Pruitt, Jr., who is the
Chairman and CEO of the UHS-Pruitt Corporation, a large nursing
home chain headquartered in Georgia; and Dr. Mary Jane Koren,
who is Chair of the American Healthcare Association’s Advancing
Excellence campaign. And Mr. DeBruin, we will wait for you, who
is a former nursing home worker and president of Pennsylvania
Service Employees International Union.

As you know, it is the policy of this subcommittee to take all tes-
timony under oath. Please be advised that witnesses have the right
under the Rules of the House to be represented by counsel. Do any
of you wish to be represented by counsel during your testimony?
Everyone seems to be shaking their heads no. I will take it as a
no. Therefore, I am going to ask to please rise, raise your right
hand, and take the oath.

[Witnesses sworn.]

Mr. STUPAK. Let the record reflect that each witness answered
in the affirmative. Therefore, you are under oath as you give your
opening statement.

We will begin with you, Mr. DeBruin, for a 5-minute opening
statement. If you have a longer statement, we will make it part of
the record but we will go 5 minutes with your opening. If you
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would begin, sir. Make sure that light is on and pull it fairly close
so we can hear you.

STATEMENT OF THOMAS DEBRUIN, PRESIDENT, PENNSYL-
VANIA SERVICE EMPLOYEES INTERNATIONAL UNION

Mr. DEBRUIN. Chairman Stupak, Ranking Member Shimkus and
honorable members of the subcommittee, I thank you for the oppor-
tunity to testify today. I am the president of SEIU Health Care
Pennsylvania, and I am here today speaking on behalf of SEIU’s
1.9 million members, including 150,000 nursing home workers.

Nearly 35 years ago, I began my working life as a nursing assist-
ant in a large public nursing home. Even today, I can remember
my first day on the job, the challenge of providing quality, compas-
sionate care and support for the frail, elderly residents entrusted
to me. I have seen a great deal of progress since that time but I
am here today out of a great concern about our ability to continue
that progress.

A new player has entered the nursing home world: private equity
firms. SEIU is deeply concerned that the private equity business
model, which seeks to make extreme profit, will operate at the ex-
pense of nursing home residents, their families, caregivers, and
taxpayers. Buyout firms operate behind a veil of secrecy that al-
lows them to conceal virtually all aspects of their business from
regulators and affected stakeholders.

Others have testified today and at other congressional hearings
about the tragedies that occur too often in nursing homes. These
tragedies will only continue because Federal laws and regulations
have failed to keep pace with the trends in nursing home owner-
ship and financing, which are placing many homes in financial
jeopardy while making it increasingly difficult to hold them ac-
countable for patient care problems. The industry has moved to-
wards increasingly complex corporate structures and highly lever-
aged buyouts. For example, last year, the Carlyle Group completed
a $6.6 billion leveraged buyout of Manor Care. It remains unclear
how Carlyle Manor Care will service such high debt without some
effect on care. Plain common sense suggests that there is reason
to be worried about cost-cutting pressure at a company that has
just taken on almost $5.5 billion in new debt. Are we really to be-
lieve Carlyle’s investment plan for Manor Care is to drive a profit-
able company deeply into the red and not cut costs, of which staff-
ing is one of the largest, to keep its investment profitable?

There is a real concern that nursing homes involved in highly le-
veraged buyouts will cut staffing to pay off debt. This raises con-
cern both about the safety of residents and about the value tax-
payers are getting for Medicare and Medicaid dollars.

In addition to the concern of inadequate staffing, there is a fun-
damental lack of transparency in the nursing home industry. Nurs-
ing homes today employ ownership structures that obscure who is
actually responsible for decisions that impact the quality of care in
the facility. Buyout firms set up layered entities. Sometimes there
are hundreds of entities involved to run their nursing homes and
avoid liability, often separating the real estate asset holdings from
the operations.
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Such diffuse structures become even more complex when em-
ployed by large chains, which may create multiple layers of cor-
porate shields that stand between the ultimate parent company
and the facility-level LLCs. Nursing home chains have used such
structures in the past to frustrate efforts by regulators to hold par-
ent companies accountable for the care provided in their facilities
and to obscure transactions and self-dealing between related par-
ties. CMS has previously testified that they do not know who owns
all nursing homes in this country. This despite the fact that the
nursing home industry receives $75 billion a year from Medicare
and Medicaid. How can Congress accept this?

Twenty years ago, it was at the urging of courageous reformers
like Chairman Dingell and Pennsylvania’s Republican Senator, the
late John Heinz, that Congress passed landmark nursing home re-
form legislation. The real question before you is whether Congress
will show the political courage today to once again pass significant
nursing home reform. In February, Senators Grassley and Kohl in-
troduced the bipartisan bill S. 2641, the Nursing Home Trans-
parency and Improvement Act, and Representatives Stark and
Schakowsky have indicated that they will introduce similar legisla-
tion soon.

Congress will likely pass a Medicare bill this year. The Senate
is currently negotiating legislation which means there is an oppor-
tunity to attach S. 2641, a no-cost bill, and I invite the industry
to work with us to pass S. 2641. We commend many in the indus-
try who have recognized the need for greater transparency. How-
ever, the for-profit industry appears to be blocking this legislation.
We stand ready to work with them, but if they choose to continue
lobbying against this bill, then I urge Congress to stand up to the
industry pressure and stand with the vulnerable seniors who count
on their members of Congress to represent their interests. Hear-
ings are not enough. Your constituents want to take real action and
not simply talk about the problem.

Taxpayers trust that Medicare and Medicaid dollars will go to-
ward providing seniors with quality care they deserve and will not
become profit at the expense of nursing home residents. Congress
must exercise its oversight authority to ensure that Medicare and
Medicaid dollars are spent as intended, to provide high-quality
care. We must not fail to protect our seniors and we cannot allow
the bad actors in the for-profit nursing home industry to continue
to let our seniors down and block attempts to pass meaningful re-
form. With S. 2641 and the Stark-Schakowsky bill soon to be intro-
duced, you have a great opportunity before you and we urge you
to seize it.

I thank you very much for inviting me here to testify.

[The prepared statement of Mr. DeBruin follows:]
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Chairman Stupak, Ranking Member Shimkus and honorable members of the Subcommittee, 1
thank you for the opportunity to testify before you today. I am the President of SEIU Healthcare
Pennsylvania (District 1199P), the state’s largest and fastest-growing union of health care
workers, representing more than 22,000 employees in hospitals, nursing homes, home care, and
state facilities. Tam also an elected SEIU Vice-President and serve on our International
Executive Board. I am here today speaking on behalf of SEIU’s 1.9 million members, including
150,000 nursing home workers.

Nearly 35 years ago, I began my working life as a nursing assistant in a large public nursing
home. Even today, I can remember my first day on the job, the challenge of providing quality,
compassionate care and support for the frail elderly residents entrusted to me. Dealing with my
own fears and emotions in order to stay focused on maintaining and enhancing their dignity and
independence as I did my work. Iremember the long shifts, weekends, mandatory overtime, and
the constant back breaking lifting. But, most of all, I remember the people, the residents that I
had the opportunity to meet and to work with, their personalities, their stories, their challenges,
and their important medical and emotional victories and devastating defeats. I grew to love my
work and the special people I worked with.

For the last 27 years 1 have worked hard to build my Union, to create a critical voice for long
term care workers, and as a powerful advocate for improving the quality and standards of care
for the elderly and frail that must rely on us in their times of need. Ihave worked with, and I
have fought with large public “non-profit” authorities, important government agencies, and the
nation’s largest and most powerful “for profit” nursing home chains. I have seen a great deal of
progress over that time. But, I am here today out of great concern about our ability to continue
that progress.

A new player has entered the nursing home world--private equity firms. SEIU is deeply
concerned that the private equity business model, which seeks to make extreme profit, will
operate at the expense of nursing home residents, their families, caregivers, and taxpayers.
Unlike publicly traded companies that are subject to federal securities laws and regulations as
well as to daily scrutiny by financial analysts and the business media, private equity firms
operate virtually free of oversight and public accountability, their profits and practices largely
hidden from view. This lack of transparency is built into their business model, providing buyout
firms with certain advantages that publicly traded companies do not enjoy. Buyout firms operate
behind a veil of secrecy that allows them to conceal virtually all aspects of their business from
regulators, affected stakeholders, the general public, and their competitors.

Others have testified today and at other Congressional hearings about the tragedies that occur too
often in nursing homes. These tragedies will only continue because federal laws and regulations
have failed to keep pace with trends in nursing home ownership and financing, which are placing
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many homes in a financial jeopardy while making it increasingly difficult to hold them
accountable for patient care problems. The industry has moved towards increasingly complex
corporate structures and highly leveraged buyouts. For example, last winter, the Carlyle Group,
one of the world’s largest private equity buyout firms, completed a $6.6 billion leveraged buyout
of HCR Manor Care, the nation’s largest nursing home care provider. This buyout rightfully
raised serious concerns for nursing home staff trying to provide quality care; for state surveyors
whose job it is to provide ongoing oversight; for the taxpayers who fund the bulk of this care
and; most importantly, for the residents who could suffer if Manor Care’s billions in buyout debt
affect quality of care. It remains unclear how Carlyle/Manor Care will service such high debt
without some effect on care. Plain common sense suggests that there is reason to be worried
about cost-cutting pressure at a company that has just taken on up to $5.5 billion in new debt.
SEIU estimates that the new interest expense alone in just the first year after the Carlyle takeover
could be up to $400 million. This figure, which does not even include the increase in principal
payments, is already more than double Manor Care's entire profit of $167 million in 2006." How
will this massive new expense be paid for? Are we really to believe Carlyle’s investment plan
for Manor Care is to drive a profitable company deeply into the red, and not cut costs—of which
staffing is one of the largest-- to keep its investment profitable?

A significant body of research suggests staffing levels are the best measure of quality of nursing
home care and the GAO has reported that many nursing homes are understaffed. So thereisa
real concern that nursing homes involved in highly leveraged buyouts will further cut staffing to
pay off debt—at the cost of resident care. This raises concern both about the safety of residents
and about the value taxpayers are getting for Medicare and Medicaid dollars.

In addition to the concern of inadequate staffing, there is a fundamental lack of transparency in
the nursing home industry. According to a September 23, 2007 New York Times expose,
“Byzantine” structures such as those employed by private equity and large chains have frustrated
the efforts of state regulators to hold long term care facilities accountable for the quality of care
they provide. Nursing homes today employ ownership structures that obscure who is actually
responsible for decisions that impact the quality of care in the facility. These buyout firms set up
layered entities—sometimes there are hundreds of entities involved--to run their nursing homes
and avoid liability, often separating the real estate asset holdings from the operations. A typical
model may include one special purpose LLCs to hold a facility’s license, another LLC to hold
the real estate and tangible assets, and contracts with management companies to run the facility’s
day to day operations.

Such diffuse structures become even more complex when employed by large chains, which may
create multiple layers of corporate shields that stand between the ultimate parent company and

! Manor Care’s reported net income in 2006 was $167,084,000. Manor Care, inc., Schedule 10-K for Fiscal Year
ended 12/31/06, p. 45.
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the facility-level LLCs. Nursing home chains have used such structures in the past to frustrate
efforts by regulators and plaintiffs to hold parent companies accountable for the care provided in
their facilities, and to obscure transactions and self-dealing between related parties. CMS has
previously testified that they do not know who owns all nursing homes in this country. This
despite the fact that the nursing home industry receives $75 billion a year from Medicare and
Medicaid. How can Congress accept that we are paying Medicare and Medicaid dollars to
homes where we don’t know who is responsible?

Twenty years ago, it was at the urging of courageous reformers like Chairman Dingell and
Pennsylvania’s Republican Senator, the late John Heinz I1I, that Congress passed landmark
nursing home reform legislation. The real question before you is whether Congress will show
the political courage today to once again pass significant nursing home reform. In February,
Senators Grassley and Kohl introduced the bipartisan bill, S2641, the Nursing Home
Transparency & Improvement Act. And Representatives Stark and Schakowsky have indicated
that they will introduce similar legislation soon.

This no-cost bill will increase transparency and promote accountability of nursing home owners
and operators, particularly nursing home chains, by requiring companies to disclose fully the
corporate entities that own nursing homes and the affiliated entities that operate them or have
other financial or operational relationships. By requiring all nursing homes to report their nurse
staffing levels and turnover and retention patterns and to clearly show how Medicare dollars are
being spent, including expenditures for nursing staff, the bill will provide American families and
policymakers critical information in evaluating the quality of care at the nation’s nursing homes.
Similarly, by creating a national independent monitor program to look closely at the performance
of nursing home chains, the bill will make it easier for CMS to identify irresponsible
corporations that operate in more than one state.

This bill has been endorsed by the AARP, the Alzheimer’s Association, the National Association
of State Long-Term Care Ombudsman Programs, and the Leadership Council of Aging
Organizations. Congress will likely pass a Medicare bill this year—the Senate is currently
negotiating legislation--which means there is an opportunity to attach S2641-—a no-cost bill. 1
invite the industry to work with us to pass $2641 the Nursing Home Transparency &
Improvement Act. We commend many in the industry who have recognized the need for greater
transparency. However, the for-profit industry appears to be blocking this legislation. We stand
ready to work with them. But if they choose to continue lobbying against this bill, then I urge
Congress to stand up with us, and with the vulnerable seniors who count on their Members of
Congress to represent THEIR interests. Hearings are not enough. Your constituents want you
to take real action, and not simply talk about the problem.



92

Taxpayers trust that Medicare and Medicaid dollars will go toward providing seniors and the
disabled with the quality care they deserve and will not become profit at the expense of nursing
home residents, their families, caregivers, and taxpayers. Congress must exercise its oversight
authority to ensure that Medicare and Medicaid dollars are spent as intended—to provide high
quality care. We must not fail to protect our seniors and we cannot allow the bad actors in the
for-profit nursing home industry to continue to let our seniors down and block attempts to pass
meaningful reform. With §2641 and the Stark-Schakowsky bill soon to be introduced, you have
a great opportunity before you and we urge you to seize it.

I thank you for inviting me here to testify.
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Mr. StUPAK. Thank you, Mr. DeBruin.
Dr. Zimmerman, if you would, please, for your opening state-
ment, sir.

STATEMENT OF DAVID ZIMMERMAN, PH.D., DIRECTOR, CEN-
TER FOR HEALTH SYSTEMS RESEARCH AND ANALYSIS, UNI-
VERSITY OF WISCONSIN-MADISON

Dr. ZIMMERMAN. Good afternoon, Mr. Chairman. As a fellow
UPR—that would be Dollar Bay, Michigan—I am especially
pleased to be here this afternoon. My name is David Zimmerman.
I am a professor of health systems engineering at the University
of Wisconsin-Madison, and I am the director of the Center for
Health Systems Research and analysis at UW Madison. I am also
the president of the Long Term Care Institute, a nonprofit organi-
zation created to assist in the monitoring of quality of nursing
home care in organizations with corporate integrity agreements
with the Office of the Inspector General within the Department of
Health and Human Services.

As researchers and monitors, our clinicians and analysts have
conducted visits to more than 1,000 nursing homes in the past 8
years. We have observed or participated in more than 100 quality
improvement meetings, including more than 30 such sessions at
the corporate level of organizations. I have spoken to at least 15
corporate boards or board committees and met with individual
board members about quality of care issues. So we have been ob-
serving and analyzing the care of nursing home residents and the
systems that govern this care from the bedside to the boardroom.

What are some of the things we have learned from this rich field
experience? One thing that is very clear from our experience is that
there is tremendous variation in the quality of care by facility, by
unit and area of care within a facility, by district and region and
across nursing home corporations as a whole. Even the best per-
forming organizations have pockets of mediocrity in performance,
and even in the worst performing organizations, there are facilities
that deliver good care. It is this inconsistency that represents one
of the most difficult challenges to overcome, and yet it also rep-
resents a significant opportunity to take a systems approach to im-
proving nursing home quality of care.

Frankly, another thing that comes out loud and clear from our
field experience is that there is an unarguable need for trans-
parency in the provision of nursing home care. Others have spoken
to this issue, and frankly, I am astonished that it still is even a
subject of debate.

What else have we learned? Well, we have some pretty solid pre-
liminary evidence that monitoring has had a positive impact on im-
provement in regulatory outcomes, at least for the national and re-
gional corporations that have been the subject of our work and our
analysis. The initial findings are also quite positive in terms of the
effect of monitoring on reducing excessive rates of resident func-
tional and clinical impairment. In addition, we have substantial
anecdotal evidence, including feedback from the providers them-
selves, that monitoring has had a productive impact on their qual-
ity assurance and quality improvement initiatives.
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How does monitoring help? We believe the presence of monitors
and monitoring activities has elevated the importance of the inter-
nal compliance function within the organization themselves and it
is difficult to exaggerate the importance of this. Having a more im-
portant and a more prominent compliance function within the facil-
ity and the organization not only improves the quality of care but
imbues the organization with an enhanced culture of quality by
making compliance a more visible and integral part of the leader-
ship and management of the organization. Our experience has been
that this increased presence and visibility as well as the existence
of a more direct line of communication between compliance and top
leadership including the board can lead directly to improved care
and it can help put quality of care on an equal footing with finan-
cial stewardship within the organization.

Another advantage of the monitoring process is it can help to ex-
pand the quality assurance function beyond individual facilities to
levels of organization that can more effectively make things happen
to implement quality initiatives and help to sustain them through-
out the organization.

Another important contribution, and one which we stress greatly
in all of our work, is the emphasis on systems of care and quality
assurance at all levels of the organization. Probably the single most
important insight from our monitoring work has been the impor-
tance of developing and sustaining effective systems of care which
along with good policies and procedures can promote more con-
sistent care across units, facilities, districts and regions of organi-
zations. Too often we find that such consistency is lacking and it
was through continuous interaction with the organization including
at the top levels that this commitment to consistency and capa-
bility to bring about consistency was achieved.

A critical corollary point is that implementing and sustaining
good systems of care and quality assurance demands loyalty to
what we have come to refer to as the V word, validation. Too many
times we have found that those responsible for the oversight of
quality in monitored organizations would accept without validation
assurances of compliance with policy or that care protocols were
being carried out as documented or reported yet validation did not
confirm that this was true. When quality assurance efforts include
validation, that what was said was happening was indeed hap-
pening consistently, then care improved markedly. Validation must
be a fundamental part of any effective quality oversight function or
any quality initiative that the industry or the regulatory commu-
nity undertakes. This of course includes validation of staffing levels
and staff competencies.

So in conclusion, we believe that the internal compliance function
is absolutely essential to meaningful quality improvement and
quality assurance. It can work side by side with the regulatory
community to bring about lasting quality of care for nursing home
residents.

Thank you.

[The prepared statement of Mr. Zimmerman follows:]
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Testimony of David R. Zimmerman, Ph.D.

Professor, Department of Industrial and Systems Engineering
Director, Center for Health Systems Research and Analysis

University of Wisconsin-Madison

House Committee on Energy and Commerce
Subcommittee on Oversight and Investigations Hearing
May 15, 2008

Good Morning,

My name is David Zimmerman. I am a Professor of Health Systems Engineering in the
Department of Industrial and Systems Engineering at the University of Wisconsin-Madison, and
T am the Director of the Center for Health Systems Research and Analysis at UW-Madison. I am
also the President of the Long Term Care Institute, a non-profit organization created to assist in *
the monitoring of quality of nursing home care in organizations with Corporate Integrity
Agreements with Office of the Inspector General within the Department of Health and Human
Services.

I have been conducting research in nursing home quality of care and performance
measurement for more than 25 years. For more than a decade researchers at our Center have
been involved in projects funded by the Center for Medicare and Medicaid Services {CMS) to
improve the quality assurance process. We also developed the original set of quality indicators—
now called the “Quality Indicators/Quality Measures™—based on a standardized nursing home
resident assessment instrument referred to as the Minimum Data Set. More recently at the Long
Term Care Institute, we have been involved in more than 15 nursing home monitoring
engagements with national and regional nursing home corporations, covering more than 1000
nursing homes and 100,000 nursing home residents. We have done this monitoring work as part
of our involvement in the aforementioned corporate integrity agreements between nursing home
organizations and the DHHS Office of the Inspector General.

As researchers and monitors, our clinicians and systems analysts have conducted visits to
more than 1000 nursing homes in the past eight years. We have observed or participated in more

than 100 quality improvement meetings, including more than 30 such sessions at the corporate
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level of organizations. I have spoken to at least 15 corporate boards or board committees and met
with individual board members about quality of care issues. So we have been observing and
analyzing the care of nursing home residents—and the systems that govern this care—from the
bedside to the boardroom. This experience has given us important insights into the world of
quality assurance and quality improvement in nursing homes and the corporations that own some
of them.

If there is one thing that is very clear from our monitoring experience it is that there is
tremendous variation in the quality of care by facility, by unit and area of care within a facility,
by district and region, and across nursing home corporations as a whole. Significantly, even the
best performing organizations have pockets of mediocrity in performance, while at the other end
of the spectrum, even in the worst performing organizations there are promising signs of good
care. It is this inconsistency that, while probably not surprising, represents one of the most
difficult challenges to overcome and yet also represents a significant opportunity to take a
“systems” approach to improving nursing home quality of care. There are other significant and
common inferences that we can draw from our monitoring experience and I address these
inferences in the remainder of my remarks. What have we learned from this rich experience, can
help make some sense of the variety of legislative proposals that are currently under

consideration in both Houses of Congress.

Transparency on Ownership and Care Providers

I noted in previous testimony six months ago, to the Senate Select Committee on Aging,
that there has been increasing attention on the quality of nursing home care because of the rise in
the number of ownership transactions between regional and large nursing home corporations,
including ownership transfers from a public corporation to entities commonly referred to as
private equity firms. I noted at that time that the issue at the heart of this debate was not
necessarily private equity ownership, but rather transparency. Nothing I have seen in the past
six months has changed my position on this matter.

1t is still undeniable that the purchaser and recipient of nursing home care have the right
to know who is providing that care. When that purchaser is the federal government, which
spends billions of dollars on nursing home care every year, the case for complete transparency is

compelling. There are two levels of transparency that should be required:
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Who owns the entities that are responsible for the provision of care?

What (or at least how many) individuals are providing the care?

The propositions with respect to ownership transparency are simple:

The federal government should have the right to know, with complete transparency, the
complete ownership structure of every nursing home participating in the Medicare and
Medicaid program, including any entity with which the owners of the nursing home
contract to provide care. Ownership information should also be provided on any owner(s)
of the “bricks and mortar assets,” that is the physical structure and associated property,
including information about all contract provisions pertaining to the lease arrangements.
It is the responsibility of the care provider organization to “produce” this transparency.
That is, it is the obligation of the entity providing the care for which they are reimbursed,
and not the purchaser of care, to make sure that full and complete information about the
ownership of all entities responsible for care decisions is available. The complete
ownership structure of all entities involved in the provision and administration of resident
care should be fully available to CMS, either through routine reporting or through
unambiguous, immediate, and completely forthcoming submission and explanation of the
material upon request.

The principle of transparency should apply no matter what level of complexity in the
labyrinth of organizational structures exists. The more complex the web, the greater the
need for more detailed transparency. And, the greater the complexity, the more
reasonable it is that the originator of that complexity ought to have the responsibility for

explaining it to the purchaser of care.

With respect to information about who provides the actual care, the principles are equally

simple:

s Nursing home owners should report the staff resources, on a resident-time basis, that
are devoted to resident care—not just once a year as currently but on a routine basis.

» This information should be based on payroll data, which exist in accessible form for
virtually every nursing home in the country.

¢ The technological means exist to submit and receive staffing data, in a standardized
format, for the entire nursing home industry. Reasonable people representing all

stakeholders can make sound decisions about how to structure the definitions into a
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common taxonomy. Acuity-based staffing, which is to date far less common in

practice than in pronouncement, can be taken into account if necessary.

Compliance, Corporate Integrity Agreements, and Independent Monitoring

We have learned a great deal about monitoring nursing homes, as well as the corporate
integrity agreements under which monitoring engagements operate and the corporate compliance
functions which are a major focus of those monitoring efforts. First, we have some pretty solid
preliminary evidence that monitoring has had a positive impact on improvement in regulatory
outcomes, at least for the national and regional corporations. Our preliminary analysis suggests
that monitoring and corporate integrity agreements that include monitoring provisions have
improved the survey performance of the monitored organizations, in terms of lowering the
number of deficiencies and, given that, the likelihood of what we call “severe deficiencies.” It is
difficult, of course, to tease out the impact of monitoring from other trends in survey deficiencies
over that same time period, but our initial efforts to utilize statistical models to control for those
other trends suggest that there has been a positive, net impact of monitoring. I caution that we are
still working on these analyses, as well as further analysis to determine whether monitoring has
had an impact on resident clinical and functional status. We have made a firm commitment to
baving an independent source review the methodology and results of our work; we are presently
making arrangements for that review. That caveat noted, the initial findings are quite positive. In
addition, we have substantial anecdotal evidence, including feedback from the providers
themselves, that monitoring has had a productive impact on their quality assurance and quality
improvement initiatives.

What advantages does the monitoring of internal compliance and quality assurance
programs bring to the table? We believe the presence of monitors and the monitoring activities
have elevated the importance of the internal compliance function within the organizations
themselves. Having a more important and a more prominent compliance function within the
facility, we believe, not only improves the quality of care, but also imbues within the
organization an enhanced “culture of quality” by making compliance a more visible and integral
part of the leadership and management of the organization. Our experience has been that this
increased presence and visibility, as well as the existence of a more direct line of communication

between compliance and top leadership—including the board—has an effect beyond just
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increasing specific quality improvement initiatives. It can help put “quality of care” on an equal
footing with financial stewardship within the organization.

Another advantage of the monitoring presence is that it can help to expand the quality
assurance function beyond individual facilities to levels of the organization that can more
effectively “make things happen” to implement quality initiatives, and help to sustain them,
throughout the organization. This ability to observe and assess, as well as impact, quality
assurance throughout the organization is one most difficult challenges for the current regulatory
process. We must have a way of aggregating accountability and responsibility for quality
assurance above the individual facility to higher levels in the organization.

Yet another important contribution of the monitoring process, we believe, is its emphasis
on the systems of care and quality assurance at all levels of the organization. One of our most
important insights from our monitoring work has been the importance of developing and
sustaining effective systems of care, which—along with good policies and procedures—can
promote more consistent care, across units, facilities, and districts and regions of organizations.
Often times we found that good care was evident in particular facilities, or units within facilities,
but consistency was missing so that effective care practices were too “hit or miss,” Presumably
one of the expected benefits of having a network of facilities is that consistency in care systems,
practices, and policies, can be ensured. But too often we found that such consistency was
lacking, and it was through continuous interaction with the organization, including at the top
levels, that this commitment to consistency and capability to bring about consistency was
achieved.

A critical corollary point is that implementing and sustaining good systems of care—and
quality assurance—demands loyalty to what we have come to refer to as the “V-word:
validation.” Too many times we found that those responsible for the oversight of quality in
monitored organizations would accept without validation assurances of compliance with policy
or that care protocols were being carried out as documented or reported; yet validation did not
confirm that this was true. When quality assurance efforts included validatihg “that what was
said was happening, was indeed happening”—consistently rather than occasionally——then care
quality improved markedly. Validation—of policies and care practices, at the most granular

level—must be a fundamental part of any effective quality oversight function.
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This validation must include a focus on staffing levels and staff competencies, as well.
Validation of staffing levels through crosswalks of schedules and payroll information, combined
with occasional spot-checks of the number of staff on facility units, is critical to the credibility of
stated staffing levels. Staff competency is becoming one of the most important requirements in
nursing home care, especially with the increasing complexity of the post-acute care population
we now observe in the nursing home setting. Nursing home leaders acknowledge that the lack of
adequate competency is one of their most serious problems, and one of the sources of greatest
provider risk, that they face in today’s environment.

Along with this increased emphasis on competency, there must be a firm, unalterable
commitment to not admitting residents if a nursing home does not have sufficient, competent
staff or equipment and other necessary resources to meet the needs of residents. This calls, in
turn, for a clear commitment to the dominance of clinical considerations over marketing in the
admission decisions made at the nursing home and corporate level. There is no doubt about the
real and difficult challenges the current environment places on nursing homes; but there can be
no compromise on the principle that clinical considerations must be the deciding factor in

whether to admit a resident.

Conclusion and Suggestions

There is a common thread running through these insights that we have gained in the
course of our monitoring work. It starts with the simple principle that if we are going to see
meaningful improvement in the quality of nursing home care, the provider community has to
step up to the plate and meet its responsibility to build and sustain strong internal systems of
compliance and quality assurance. This is not to say that a strong regulatory presence has
outlived its usefulness; quite the contrary, a strong enforcement program is essential, both
because those in need of protection represent the most vulnerable population in our society, and
because the level of commitment and capability within the industry is not sufficient to instill
confidence that quality can be assured without external scrutiny and regulation.

We believe that there are some hopeful signs on the horizon to improve the functioning
of the regulatory process. For example, the recent “focused facility™ initiative on the part of
CMS can help to more effectively triage problematic facilities and organizations, which will help

allocate scarce regulatory resources more efficiently to those problem entities in greater need of
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closer scrutiny. We have several suggestions to improve the functionality of the “focused
facility” project. One recommendation is to increase the consistency of the program in terms of
the criteria on which facilities and organizations are selected. Another recommendation is to
ensure that there is more consistency across the country in the specific protocols that are used to
bring the focused facilities into compliance, as well as the protocols used by the oversight agency
to confirm that the stated remedial actions are taking place.

We also believe that the “focused facility” initiative can provide a good testing ground
for some of the concepts I suggest in my testimony. In this regard we endorse the suggestions
made by Lew Morris on behalf of the OIG’s office; the focused facility project would be an
excellent place to test some of these suggestions.

Effective internal compliance programs are an essential component of meaningful quality
assurance in our nursing homes. There can be no substitute for transparency in this care setting,
and transparency necessitates greater internal accountability and compliance in nursing home
organizations. More effective internal compliance, in turn, means that nursing home
organizations must be prepared to validate that:

o Alllevels of the organization are capable of consistently implementing and sustaining
policies, protocols, and systems that promote and assure high quality resident care

» All levels of the organization can ensure sufficient and competent staff to deliver that
care; and

e All levels of the organization can monitor and oversee standardized care systems of meet
individual resident needs.

For nursing home organizations that have not demonstrated this internal compliance
capability, outside monitoring resources should be available to provide external review and
validate the commitment and capability of the organization, and to assist them in strengthening
this internal compliance function. In an environment of increasing demand for services to an
extremely vulnerable population, we must rely on both internal provider compliance functions
and external oversight to ensure that compliance is present.

One final note is in order. As a nation, we have, necessarily, focused a good deal of
attention on the nursing home setting in our efforts to ensure that our vulnerable elderly citizens
get the care they deserve and need. If we are to truly accomplish the goal of giving those citizens

the care they so tichly deserve, then we need to expand our focus to include the other care
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provider settings that feed into skilled nursing facilities. In particular, this must include greater
scrutiny of acute care hospitals, whose discharge practices have placed enormous pressure on
skilled nursing facilities, and who themselves are often inadequately prepared to provide the
complex care needed by elderly patients with functional impairments in addition to the usual
medical co-morbidities common to the usual hospital patient population. It also means that we
must turn our attention to home care and the plethora of community-based programs that provide
services to the elderly in far more diffuse and less-scrutinized settings.

This concludes my remarks,
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Mr. StuPAK. Thank you, and everything is fine in Dollar Bay.
Dr. Kramer, your opening, please, sir.

STATEMENT OF ANDREW KRAMER, M.D., HEAD, PROFESSOR
OF MEDICINE, DIVISION OF HEALTH CARE POLICY AND RE-
SEARCH, UNIVERSITY OF COLORADO-DENVER

Dr. KRAMER. Good afternoon, Mr. Chairman, Mr. Shimkus, mem-
bers of the Committee. I am a physician and a professor of medi-
cine and health policy, and about 10 years ago I was over at the
Hart Building and gave testimony similar to this before the Senate
Special Committee on Aging. Chairman Grassley asked me, how
come the methods I use in research are not currently being used
in the survey process, because I had testified about problems with
subjectivity and inconsistency in the survey process. My response
was that I didn’t know. And then in 1998 they began the QIS ini-
tiative, starting with a development contract. Dr. Zimmerman and
I led the team on that early development of QIS.

So 10 years later, where are we? Well, we still have very good
nursing homes out there, we have not so good ones, and we have
poor ones. And the problem is that today you still can’t tell from
the information that is publicly reported or the information in the
survey process which nursing homes fall in which categories. You
can’t tell. You know, I can’t even tell from the information that is
available. And that is a serious problem. We have enforcement
problems because we don’t have a system that surveyors are con-
fident about, which my team has shown in some recent case study
work. And we don’t even have a national standard that is widely
recognized, indicating what is quality for providers. But we are
making some progress and we are making some progress in six
States that have now implemented the Quality Indicator Survey.
And I want to tell you a little bit about that progress we have
made because I think it is very important for today’s discussion.
CIMS is moving toward a national rollout of QIS, but it is very, very
slow.

So the QIS, how is it different from the traditional survey? The
QIS involves much larger samples of residents and facilities, people
who are currently residing in the facility and recent admissions.
And as somebody said earlier, in the QIS survey you talk to the
residents. You talk to 40 of them. You ask them questions. You ask
them, do you have choice about when you get up in the morning.
You ask them whether they have oral pain. You find out about
their nutrition. You ask them all sorts of questions. You make
structured observations. You pull information from records. You
pull weights out of charts. You ask them if they are on a weight-
loss program. There are 162 indicators that are used in the first
2 days of QIS that cover the Code of Regulations. And that is what
the QIS is based on: the regulations.

There is another aspect of the process very exciting: the data. It
is very structured and very data driven and so at the end you can
audit what surveyors are doing with all that information. In June
we are actually training the regional office oversight people to use
that same information in their oversight process.

So let us talk for a minute about what the impacts of QIS have
been. First of all, the surveys. There have been over 700 surveys
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that are QIS. There are over 200 surveyors trained in QIS. Of
these the surveyors, 80-plus percent of them said they would never
go back to the traditional process. Now, there are those that don’t
like this imposed structure. Deficiencies—we are finding defi-
ciencies that are in the Code of Regulations that were never identi-
fied before. These deficiencies are in dental health and oral pain,
because surveyors ask people about oral pain. There are programs
in a couple of the QIS states that are being led by the Provider as-
sociations, working with the State Dental Associations, to start pro-
viding oral healthcare inside nursing facilities. Hospitalization,
quality of life, and choices are the kinds of problems cited in QIS.
The culture change movement has embraced QIS because of the
importance of these areas.

There is another impact, consistency. When I first went to one
of these QIS States, a group of providers came up to me and they
said Dr. Kramer, we are getting a large increase in deficiencies in
our district office. Guess what? This was a district office that had
a long history of low deficiencies because the process was not con-
sistent.

There has been one more impact of QIS and that is on providers.
Providers have started to embrace and use the tools of QIS for
quality improvement. Some are proactive whereas others receive a
bad QIS survey, and then they use the tools for quality improve-
ment.

And so the next question is, why has it taken 10 years to roll
QIS out in six States? First of all, development. Development took
many years. We had to build new systems under CMS contract to
support QIS, so there was a great deal of development work. There
was an evaluation that took twice as long as was expected, and
that slowed things down. Secondly, everybody criticizes the survey
process, but there is reluctance to change it. There is reluctance
and we have worked together. At this stage there is a core group
in CMS of about eight people that are very strong advocates of QIS,
but it has taken some time.

And then the final issue is budget. Thirteen States applied to be
QIS states after the demonstration. One of them was chosen, Min-
nesota. For the other States, CMS did not have budget to roll it
out. And that has been the biggest problem, the budget has been
uncertain. The budget commitment has been uncertain. It would
take $20 million, one time, to roll QIS out in every one of the other
States over the next several years, and that is the one rec-
ommendation I have to make.

Thank you.

[The prepared statement of Dr. Kramer follows:]
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“In the Hands of Strangers: Are Nursing Home Safeguards Working?”
Summary of Testimony of Andrew M Kramer, MD

Ten years ago [ provided testimony at a similar hearing before the Senate Special Committee on
Aging where I identified major problems with the survey process related to consistency and
ability to detect deficient practice in areas of critical importance to residents. The comments of
the committee led to a bold initiative to modify the survey process using the same scientific
methods that T used in my research, leading to the Quality Indicator Survey (QIS).

So ten years later, where are we? We still have very good nursing homes, good nursing homes,
not so good nursing homes, and poor nursing homes. We still do not have a national nursing’
home survey process or consumer reporting system that consistently identifies which of these
categories a nursing home is in. We continue to struggle with enforcement in part because of our
inability to identify poor performers with confidence. And we have not provided a national
measurable quality standard that all nursing facilities can strive to meet.

But we are making substantial process in the six states where QIS is being rolled out (CT, FL,
KS, LA, MN, and OH). In these states, we have found that: 1) Most surveyors prefer QIS (e.g.
“the QIS survey provides for a more consistent survey that is reproducible.”); 2) issues of
extreme importance to residents are being cited in QIS that were only rarely identified in the
traditional survey process (e.g. choices, dignity, dental care, nurse staffing, nutrition) making it a
more resident-centered survey process; 3) survey consistency is improved in the QIS states, with
deficient practice identified more in some survey district offices that had an extended history of
very few deficiencies on most surveys; 4) providers and provider associations are using the QIS
tools for quality improvement and training; 5) providers claim that “computers kept surveyor
attention focused on care and care related issues;” and 6) state agency managers, regional office
evaluators, and CMS central office can use the data obtained on the computer throughout the
QIS process to monitor and improve surveyor consistency.

For several reasons it has taken a full decade to accomplish this. First, developing and testing a
consistent assessment approach spanning the full federal code of regulations, a rigorous training
method, and the necessary software was a difficult task. Second, although many state surveyors,
providers, resident advocates, CMS central office staff, and researchers are critical of the
traditional survey process, many were initially reluctant to support large-scale change.

Currently, there is a highly committed CMS team working on QIS. Third, budget uncertainty and
the amount of funding allocated to QIS has resulted in numerous state agencies applying to be
trained in QIS and even purchasing hardware in their state budgets, and then being told to wait
until CMS has the funds to train them. At the current rate of 3 new states per year, it will take
about 15 more years to roll out QIS nationally and even that may not happen unless there is a
funding commitment so that survey agencies and states can prepare for training and purchase
hardware. With the commitment of an additional $20 million, training could be completed in the
other states and the infrastructure development could be finished in less than five years,

Given what has occurred in the states that have implemented QIS, nothing on the horizon would
have a bigger impact on safeguarding the lives of nursing home residents and improving their
quality of life than to fund the final refinement and implementation of QIS in the remaining
states.
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“In the Hands of Strangers: Are Nursing Home Safeguards Working?”
Testimony of Andrew M Kramer, MD, Professor of Medicine, University of Colorado

May 15, 2008

Ten years ago, I provided testimony for a similar hearing before the Senate Special Committee of
Aging entitled, “Betrayal: The Quality of Care in California Nursing Homes.” I had just assisted
the GAO in a study of the nursing home survey process using a rigorous, resident-centered
assessment approach for evaluating the quality of care and quality of life of residents in nursing
homes.' In that study and hearing, T demonstrated major problems with consistency, ability to

detect deficient practice, and resident-centeredness of the survey process.

After learning about the process that my research team used to measure quality for nursing home
residents, Committee Chair Senator Grassley asked me a series of questions about whether the
process that we had developed could be used by state surveyors to conduct the survey, to which I
indicated that it could, and we discussed the development that would be needed, some of the
strengths of the approach for the survey, and the resources that would be required to train
surveyors because the process is very different from the current survey process although it is

based on the same code of regulations.® The development, testing, and implementation of this

! General Accounting Office. California nursing homes: care problems persist despite federal and state oversight, Report to the
Special Committee on Aging, U.S. Senate. Report number: GAO/HEHS-98-202, 1998, Washington DC,

* A. M. Kramer. “Betrayal: The Quality of Care in California Nursing Homes™. Special Committee on Aging, United States
Senate :One Hundred Fifth Congress, Second Session. Serial Number. 105-30, 1998, page 139. Washington DC.

3 A. M. Kramer, “Betrayal: The Quality of Care in California Nursing Homes”. Special Committee on Aging, United States
Senate :One Hundred Fifth Congress, Second Session. Serfal Number. 105-30, 1998, page 204. Washington DC.
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revised survey process, called the Quality Indicator Survey (QIS), became part of the Nursing

Home Initiative in CMS and a contract to develop it was funded in fall 1998.*

So ten years later, where are we?

We still have very good nursing homes, good nursing homes, not so good nursing homes, and
poor nursing homes. We still do not have a national nursing home survey process or consumer
reporting system that consistently identifies which of these categories that a nursing home is in.
We have continued to struggle with enforcement in part because of our inability to identify poor
performers with confidence.’> And we have not provided a national measureable quality standard

that all nursing facilities can strive to meet.

But, we are making substantial progress in the six states where QIS is being rolled out (CT, FL,
KS, LA, MN, and OH). Following the QIS development contract, in 2005 CMS funded a
demonstration of the QIS in five states with two survey teams per state in CT, OH, KS, LA, and
CA followed by a statewide training demonstration in FL beginning in 2007. At this stage,
statewide roll out is underway in five of these states, one new state has been trained (MN), and
three more are scheduled for training next year (NC, NM, WV). We found dramatic results in

these states where QIS is implemented with over 700 surveys of record to date.

* A M Kramer, D. Zimmerman. “Evaluating the Use of Quality Indicators in the Long-Term Care Survey Process: Final Report.
RTI international, 2005. North Carolina,

5 H. Louwe, C. Parry, A, Kramer, and M. Feuerberg. Improving Nursing Home Enforcement: Findings from Enforcement
Studies. Denver, CO: University of Colorado, Division of Health Care Policy and Research. 2607,
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Many differences exist between QIS and the traditional survey process. First, in QIS, the
surveyors select larger and statistically valid samples of residents to review during the survey.
The surveyors use tablet computers to randomly select 40 current residents of the facility and 30
residents admitted in the last six months all of whom will be investigated in the first two days of
the survey. In the traditional survey, a much smaller sample of residents is chosen through a
combination of reviewing MDS results, survey history, touring the facility in a process that
varies from state to state and surveyor to surveyor. In fact there is an industry built around
helping nursing homes try to predict which residents will appear in the survey sample because it

can influence your survey results so much.

Second, the care received by every one of the residents in the QIS sample is assessed on site
through a combination of resident, family and staff interviews, resident observations, and chart
reviews that are highly structured and replicable. These assessments are based on the code of
federal regulations and include issues of great concern to residents. For example, some of the

resident interview questions include:®

s Do you participate in choosing when to get up?

* Do you have tooth problems, gum problems, mouth sores, or denture problems?
* Do you have mouth/facial pain with no relief?

¢ Does staff help you as necessary to clean your teeth?

s Do you feel there is enough staff available to make sure you get the care and

assistance you need without having to wait a long time?

6

Quality Indicator Survey Resource Manual” found at hitp:/iwww uchse edwheprigis_manual phy
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» Do you feel the staff treats you with respect and dignity? For example, does staff
take the time to listen to you and are staff helpful when you request assistance?

» Do you receive assistance for things you like to do, such as supplies, batteries, books?
(Facility should have items available for residents to use).

o Are there activities offered on the weekends, including religious events?

s Are there activities available in the evenings?

Every question requires a clear yes or no response, in contrast to the traditional process, where
conversational interviews are conducted during which the surveyors are suppose to elicit
residents concerns in all the regulatory areas, and yes they all do it differently and on much

smaller numbers of residents.

Structured resident observations are made to such as these related to personal care:”

1) Based on general observations, did you see any of the following? (Mark all that apply)
a. Unpleasant body odor (other than signs of incontinence)
b. Skin is unclean (i.e., food on face & hands)
c. Eyes are matted
d. Mouth contains debris, or teeth/dentures not brushed, or mouth odor, or dentures not
in place
e. Teeth broken/loose, or inflamed/bleeding gums, or problems with dentures
f. Hair is uncombed and not clean

g. Facial hair not removed or unshaven

7 “Quality Indicator Survey Resource Manual” found at hitp://www.uchsc.cdwheprigis_manual.phy
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h. Fingemails are unclean and untrimmed

i. Clothing and/or linens are soiled (other than signs of incontinence)
j. Glasses are dirty or broken

k. None of the above

Comments:

For weight loss, actual weights are recorded from the record for both long-term residents and
new admissions and then weight loss is calculated, with exclusions for residents on weight loss
programs and receiving terminal care.® In the traditional survey, the decision to investigate
weight loss is based on an MDS item where the facility reports whether a resident has lost 5% or

more of their weight in 30 days or 10 % or more in the last180 days.

Third, following preliminary investigation, rates of occurrence of 162 care issues spanning the
regulations are determined. In-depth investigations then proceed in areas where the facility
exceeds statistically derived thresholds that suggest areas where deficient practice may result. If
very few areas trigger, then fewer survey resources are expended in that facility because they do
not have as many quality of care and life concerns. If many areas trigger, well let’s just say it is
going to be a long survey. Even this in-depth investigation is structured by protocols that
surveyors follow and respond to specific guidance in a structured format. The documentation
collected on the tablet pc throughout the process is then uploaded into the statement of

deficiencies.

® thid
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Fourth, state survey agency managers, regional office evaluators conducting federal oversight,
and CMS central office can use the data generated through this structured process to monitor
consistency and rigor of the survey process. Desk audit reports are generated based on QIS
surveys that yield information on variation in survey practices between states, district offices,
survey teams and even surveyors. These results have been provided to survey agency managers
and used by them to determine the sources of inconsistency and introduce corrective action.
Regional Office surveyors from five of the ten regions who have been trained in QIS will be
trained in June to use this same information to target federal oversight activities. CMS central
office is beginning a survey consistency initiative based on this information. Unfortunately, the
same type of information cannot be generated on the traditional surveys because the structure

does not exist; something that many of the survey agencies doing QIS surveys have requested.

So what have we learned in the QIS implementation?

First, we learned that a large majority of surveyors prefer QIS and never want to return to the
traditional process once they become proficient in QIS.° But it does take a full month to train a
surveyor in the QIS process in order to ensure that they are complying with it. Following are
several of the many favorable comments from surveyors,'® but you should talk to survey agency
directors and surveyors in any of the states that are implementing QIS to confirm these

comments.

® A. M. Kramer. “Quality Indicator Survey Demonstration: The Big Picture”, Chapter 8 in Evaluation of the Quality Indicator
Survey (QIS), Final Report for Contract #500-00-0032, TO#7. Cambridge, MA: Abt Associates Inc. 2007.

*® Comments from Connecticut surveyors or from the written survey of the first 52 registered QIS SUTVeyors.
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"I like the fact that I can talk to more residents. I can sit down on a one on one. I like
the fact that it is more focused and that it is looking at other areas other than nursing

and care issues.

"Before T used to write a lot of quality of care tags, but now I have included quality
of life tags because of the way it is structured. You look at the whole facet of that
person’s life in the nursing home, which includes activities, which includes social

services, finance, a lot more."

"The increased resident interviews give a broader picture of what the residents are

experiencing in the home and what problems or concerns they have."

"Overall I think the QIS survey provides for a more consistent survey that is
reproducible. More information about residents and the facility is obtained. I feel

the QIS identified the problems and gives structured pathways to investigate areas.”

"I think it is very objective, more than subjective. It directs you to the correct tag you
need to use or gives you several tags that you can choose from. Still using your
surveyor judgment, but it narrows the tags rather than sometimes you’re not sure

what tag to use."

Second, we learned that many issues of extreme importance to residents are being cited in QIS

that were less frequently identified in the traditional process.
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Non-compliance with a number of regulations related to quality of life and resident rights has

been identified more frequently in QIS, such as:

F159 Facility Management of Resident Funds

F157 Inform of Accidents/Significant Changes, Transfer
F156 Inform Residents of Services/Charges/Legal Rights
F463 Resident Call System

F248 Activity Program Meets Individual Needs

F242  Self-Determination - Resident Makes Choices
F247v Notice Before Room/Roommate Change

F241 Dignity

A number of important quality of care issues have been identified more in QIS surveys, such as:

F272 Comprehensive Assessments

F329 Drug Regimen is Free from Unnecessary Drugs
F279 Develop Comprehensive Care Plans

F281 Services Provided Meet Professional Standards
F324 Supervision/Devices to Prevent Accidents
F429 Pharmacist Reports Irregularities

F325 Resident Maintain Nutritional Status Unless Unavoidable

Several areas related to personal care and functional well-being are cited more under QIS:
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F309 Provide Necessary Care for Highest Practicable Well Being
F312 ADL Care Provided for Dependent Residents

F318 Range of Motion Treatment & Services

Concerns about oral health are identified more under QIS because of the direct questioning in
this area. This has led to more dental services citations (F411 and F412) and in some states, like
FL and KS, greater opportunities for both training and provision of dental services in long-term
care facilities are now available. And as we would expect, direct questioning about staffing has

led to more frequent identification of nurse staffing problems (F356).

Third, we found that there are more deficiencies in QIS than the traditional process on average,
but 40% of facilities have the same number or fewer citations and 60% have more. In fact, in
some survey district offices where they had a history of relatively few deficiencies, under QIS
there were large increases in many of the facilities because the process was more consistent. We
found zero deficiency facilities under QIS in every state, often in facilities that embrace the
principles of culture change, the movement that is very attuned to the quality of life issues that

surface in a QIS survey.

Fourth, providers although initially skeptical about QIS, are finding that they can use the tools
year round for ongoing quality improvement to ensure that they are meeting the needs of their
residents and if they do, they can improve care and have better survey results. They have also

learned that the improvements required under QIS cannot be made within their survey window
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and certainly not during the survey. Even with more deficiencies on average, many providers
have come out in support of QIS once they learn about it and experience it. Marty Goetz, the
CEO of River Garden Hebrew Home for the Aged, had this to say about QIS in a letter to Polly

Weaver, Chief of Field Operations at the survey agency in FL:

“Prior to our recent experience we were especially apprehensive around QIS and the
effects that it would have upon our Home and its culture of care. Many of us (including
me) were initially concerned that too much reliance was being placed on the application
of complex algorithms and technology; and the purpose of the on-site visit would be lost
as professionals were being diverted to “managing their computers.” We were mistaken.
Our experience was that the notebook computers kept surveyor attention focused on care
and care related issues. Surveyors used their computers as interactive tools in driving the
survey, but at no time did it appear that professional decision-making had been relegated

to computers.™"!

He went on to many other statements such as: “The QIS process and structure keeps

everyone’s attention focused and doesn’t easily allow for “survey drift” (my term).”

As you know, this is a rare response to a regulatory process that is basically punitive. Favorable

responses have been also been obtained from for-profit providers, such as: 2

' Quote from letter from Martin A. Goetz, Chief Executive Officer, River Garden Hebrew Home/Wolfson Health and Aging
Center, Jacksonville, Florida.

*2 Quote from for-profit providers in Connecticut surveyed under QIS
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5

"As the provider, we view the QIS survey as a more consistent and systematic process.’

"The questions were good, and I just really liked the objectivity. I've had some
uncomfortable experiences in the past with the traditional survey where I really thought
personal feelings were in the way, and the QIS definitely, I thought, removed that, and

we were all there for the same reason.”

These provider responses are certainly not unanimous. In my frequent presentations on QIS over

the last several years I have received a range of comments.

So why isn’t QIS further along after 10 years?

First, development of a consistent quality of care and quality of life assessment approach
spanning the full federal code of regulations turned out to be a difficult task. Formulating
specific questions based on the regulations and interpretive guidance, developing structured
protocols for conducting interviews and observations, and developing the software to support
this data driven process all took time. Implementing a demonstration in five states where QIS
was the survey of record had to be approached carefully to ensure that the process was feasible.
Developing a cost-effective method to train surveyors to conduct QIS that ensured consistent
application of the process was essential for larger scale roll out. Other systems have also had to
change such as the Federal oversight and monitoring process, with regional office evaluators
being trained in QIS and the QIS data being used to enhance their ability to identify

inconsistency and improper application of the process.
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In addition, the QIS demonstration had an independent CMS-funded evaluation that was
completed more than a year later than projected. The evaluation (completed the end of last year)
included observations of only 10 QIS surveys and was not conclusive due to the small sample
sizes and other issues. According to the authors, “We qualify these findings by noting that
comparisons between QIS and standard surveys were limited by sample size; thus the data we
provide are best used for survey improvement purposes rather than to inform a decision about

what type of survey process to use.”"?

The evaluation didn’t directly addressed the issue of
consistency nor did the evaluators talk to QIS surveyors or staff in the facilities that were
surveyed by QIS. However, the evaluators agreed that CMS should go forward with QIS and

made recommendations about refinements to QIS that are being considered by CMS in the

ongoing revision and improvement process.

Second, although many state surveyors, providers, resident advocates, CMS central office staff,
and researchers are critical of the traditional survey process, many were initially reluctant to
support large-scale changes. While survey and certification leaders in CMS, Helene Fredeking
and Steve Pelovitz, were supportive of changes to the survey process at the start of the CMS
development contract, it was not until more recently that a critical mass of CMS staff, including
Thomas Hamilton, Cindy Graunke, Fred Gladden, Karen Shoenemann, Bev Cullen, Debra

Swinton-Speares, Kathy Lochary, Linda O’hara, and Joan Simmons provided the necessary

1> A. White, J Schnelle, R. Bertrand, K. Hickey, D. Hurd, D. Squires, R. Sweetland, and T. Moore. Executive Summary:
Evaluation of the Quality Indicator Survey (QIS), Final Report for Contract #500-00-0032, TO#7. Cambridge, MA: Abt
Associates Inc. page vi, 2007,
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leadership and support to develop and implement QIS. Keeping the various stakeholders

engaged in the QIS over the last ten years has also been essential.

Third, was the amount and uncertainty of the budget allocated to QIS. About $9 million in
federal funds have been invested over ten years in QIS development, testing, and training for roll
out in 6 states (CT, OH, KS, LA, FL, MN). Budget uncertainty has resulted in numerous state
agencies applying to be trained in QIS and even purchasing hardware from their state budgets,
and then being told to wait until CMS has the funds to train them. At the current rate of three
new states per year, it will take about 15 years to roll QIS out nationally and even that may not
happen unless there is a funding commitment so that survey agencies and states can prepare for
training and purchase hardware. With the commitment to CMS of $20 million, training could be
completed in all the states and the infrastructure development could be finished in less than five

years.

Seeing what has happened in the states that have implemented QIS, I believe that there is nothing
that would have a bigger impact on safeguarding the lives of nursing home residents and

improving their quality of life than to fund the final refinement and implementation of QIS.
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GLORIA ALINSTEIN

River_ Garden i

PR s S e g e . .
HEBREW HOME/WOLFSON HEALTH & AGING CENTER

Governor's Gold Seal Award for Excellence in Long-Term Care

January 3, 2008

Polly Weaver

Chief, Bureau of Field Operations

Florida Agency for Health Care Administration
2727 Mahan Drive

{allahassee, Florida

Dear Ms. Weaver:

River Garden Hebrew Home for the Aged recently underwent a QIS inspection by a team
working out of the Jacksonville field office. Since this was our first experience with the new Q18
survey protocols and since Florida is at the forefront of implementation nationally. we thought
we would share some thoughts that go beyond the standard post-survey on-line questionnaire.

Prior to our recent expericnce we were especially apprehensive around QIS and the effects it
would have upon our Home and its culture of care. Many of us (including me) were initially
concerned that too much reliance was being placed on the application of complex algorithms and
technology: and that the purpose of the on-site inspection visit would be lost as professionals
were diverted to “managing their computers.”™ We were mistaken. Qur experience was that the
notebook computers kept surveyor attention focused on care and care related issucs, Survevors
used their computers as interactive tools in driving the survey, but at no time did it appear that
professional decision making had been relegated to computers.

Some thoughts now that we've had a_few weeks to reflect upon the surveyv:

L Exeellent Professionals: Of the five AHCA surveyors. three of them had never surveyed
us before. including the team leader, Judith Powell, RN, Four of the five on the team
were nurses and the fifth was a long-standing surveyor, Stephanic Fox. These were
outstanding surveyors who know the field well and represented AHCA. CMS. and their
professions with excellence.

[

Keep Survey Teams Intact: It was apparent early on that the AHCA survey team was
comfortable with the new survey and also with cach other. We've come to more fully
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Page 2
January 3, 2008
QIS Survey Letter

appreciate that successful implementation of Q1S requires significant teaming and
bonding by surveyors, each to the other, We're convinced that AHCA and CMS will get
its best and most consistent cutcomes by having intact teams that know cach other and
work well together. During our recent survey we were particularly impressed by how
well the team interacted with each other as well as with our residents. families, and stall.

[

Communication and Anxiety Reduction: This team did a superb job in communicating
casily and well with virtually everyone with whom they came in contact. When our stafl’
expressed curiosity to surveyors regarding their computer notebooks. yvour staff took a
moment to show them what they were doing and how it was flowing into the system -
cannot begin to tell you how important those simple acts of courtesy and kindness were
in helping alleviate anxiety and apprehension among staff.

3. Fecused Survevors: The QIS structare and process keeps everyone's attention focused
and doesn’t easily allow for “survey drift” (my term). We were continually impressed by
the team’s comfort with the new structure and process, and i their commitment to
remain focused on tasks. timelines, and communication.

4. Staff Retention: Within this new CMS’ survey model. significant resources. including
money and time are clearly being invested in surveyor education and training. For this
new survey protocol to be successfully implemented AHCA needs to be assured of'a
stable professional workforce that is adequately compensated. And while are not aware of
compensation being a problem. should it be identified as one please Iet us know and we
will try to help.

River Garden is an arganization that places a high value on mission. competence. and tenure. We
know what it looks and feels like when people are comfortable with one another. and this survey
teamn was especially 50. The tear was proud of themselves and their mastery of the work, And
you have right to b proud of them and their leader Nancy Marsh.

Sincerely yours,

prai P

Martin X. Goetz
Chief Executive Officer

MAGth




121

Mr. StupAK. Thank you.
Mr. Pruitt, your opening, please.

STATEMENT OF NEIL L. PRUITT, JR., CHAIRMAN AND CEO,
UHS-PRUITT CORPORATION

Mr. Prurrt. Thank you, Chairman Stupak, Ranking Member
Shimkus and members of the committee. I am Neil Pruitt and I am
chairman and CEO of UHS-Pruitt Corporation. I am grateful for
the opportunity to be here on behalf of the American Health Care
Association to offer perspective on the success and remaining chal-
lenges we face in ensuring quality nursing home care.

For nearly 40 years, my family-owned company has been pro-
viding professional healthcare services throughout the Southeast.
With nearly 8,000 employees, we touch the lives of more than
18,000 individuals daily and we have a longstanding tradition of
quality and a commitment to caring. I am proud of the advances
our profession has made in delivering high-quality care, and we re-
main committed to sustaining these gains in the future when de-
mand for care will dramatically increase.

Data tracked by CMS clearly illustrates improvements in pa-
tients’ outcomes, increase in overall direct care staffing levels and
significant decreases in quality of care survey deficiencies in our
Nation’s skilled nursing facilities. Positive trends are also evi-
denced by initiatives including Quality First and the Advancing
Excellence in America’s Nursing Homes campaign, which are hav-
ing a significant impact on the quality of care provided. The Ad-
vancing Excellence campaign is a coordinated initiative among pro-
viders, caregivers, consumers, CMS and others that promotes qual-
ity and encourages best practices and evidence-based processes.
This voluntary initiative 1s working and outcomes and processes
are improving. We remain committed to building upon quality im-
provements for the future.

Twenty-one years ago, passage of OBRA 87 brought forth signifi-
cant changes in our approach to patient care. Today we are in dan-
ger of abandoning the original intent of OBRA 87 in favor of a reg-
ulatory system that defines quality in a context that is often meas-
ured by fines and violations rather than by quality of care, or qual-
ity of life as was originally intended. We believe that a reformed
and effective survey process should embody three guiding prin-
ciples. The survey should be fair, accurate and consistent; protect
the health and safety of the residents; and should focus on areas
requiring improvement in problem. We must revamp the system to
ensure that quality of life is emphasized consistent with the intent
of OBRA 87.

We know the vast majority of nursing homes provide high-qual-
ity, compassionate care that patients and their families want and
deserve. However, we recognize there is a very small fraction of fa-
cilities that do not meet these high standards of quality care. There
should be incentives rather than current disincentives for new op-
erators to take over troubled facilities and improve the care of the
patients.

UHS-Pruitt has a history of purchasing facilities that have had
troubled survey records and turning them into top-tier performing
nursing facilities. We have been successful in working with the reg-
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ulatory agencies in Georgia, North Carolina, and South Carolina to
improve the quality of care delivered to those that we serve. I am
proud of our organization’s ability to improve underperforming fa-
cilities and make them a better place for our patients.

However, these efforts do not come without risk or difficulties.
Last year we purchased a facility in Monks Corner, South Carolina.
This was a facility with the SFF designation, which needed signifi-
cant investment to reform it into a better environment that em-
braces the constructs of culture change, implements advances in-
cluding information technologies, and has increased staffing levels.
Prior to our purchase, this facility had been issued a Medicare no-
tice of termination and efforts were underway to relocate more
than 130 patients. Further, the center was one of the first to enter
into a settlement agreement with CMS. Upon transfer of owner-
ship, this agreement was renamed a systems improvement agree-
ment. I believe that this type of agreement is a model for govern-
ment-provider collaboration to improve care in underperforming
nursing centers.

Before purchase, we presented a performance improvement plan
to CMS and the South Carolina Department of Health and Envi-
ronmental Control. Both the regulatory agencies offered valuable
feedback on the past performance of the facility and the likely ef-
fectiveness of our plan to address past performance deficiencies.
Our team holds periodic briefings with both agencies. These brief-
ings are honest and open and are focused in achieving outcomes
that will benefit patient care. While I am the first to admit the fa-
cility is still far from perfect, we are proud of our efforts and out-
comes we have seen. This facility has had significant improvement
and been publicly recognized by CMS regarding our intervention
and success in improving this facility. It has been almost 8 months
since we acquired the property. Over this time we have made con-
siderable investment to improve the facility. However, we have still
not been approved for Medicare certification and thus have not re-
ceived any Medicare payments for the improved care and services
we continue to provide.

We know that encouraging the purchase of troubled facilities can
help patient care but there remain significant barriers with the
current change of ownership process. This must be recognized and
changed. There are ways to improve the regulatory process and en-
sure the current safeguards are adequate and appropriate. One in-
herent flaw with the current survey process is that it is incredibly
subjective by nature. This is because the review relies upon the in-
dividual interpretation. There is, however, one system that has
been mentioned that shows promise in reducing the human inter-
pretation and subjectivity: the Quality Indicator Survey. We ap-
plaud CMS’s latest attempt to minimize human variability. Al-
though it is too early to draw conclusions on QIS, AHCA is cau-
tiously optimistic that the process will help correct some of the in-
adequacies of the current system.

While I have provided a more thorough list of recommendations
for a smarter oversight system in my written statement, some
ideas include Congress to establish a pilot program in a few States
that would require funds collected through civil monetary penalties
to be put back into the system to improve quality care. Congress
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should create a national commission that includes all long-term
care stakeholders to best determine what information would pro-
vide assistance to consumers and how it should be made available.
Encourage the posting of more complete staffing data on Nursing
Home Compare. We also urge Congress to pass the Long-Term
Care Quality and Modernization Act of 2007.

We are proud of the advances we have made in delivering high-
quality long-term care and we remain committed to sustaining
these gains in the years and decades to come.

I thank you for the opportunity to offer these comments and I
look forward to answering your questions.

[The prepared statement of Mr. Pruitt follows:]
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ahca®
American Health Care Association -

STATEMENT

of
Neil Pruitt, Jr.

On Behalf Of The
AMERICAN HEALTH CARE ASSOCIATION

Before The

House Energy & Commerce Subcommittee on Oversight and Investigations
Hearing On
In the Hands of Strangers: Are Nursing Home Safeguards Working?

May 15, 2008

Thank you Chairman Stupak, Ranking Member Shimkus, and members of the Committee. I am
grateful for the opportunity to be with you here today — and to offer our profession’s perspective on
both the successes and remaining challenges we face in ensuring ready access to quality nursing home
care for the frail, elderly, and disabled Americans we serve. My name is Neil Pruitt, I am Chairman and
Chief Executive Officer of the UHS-Pruitt Corporation, and I am honored to be here today representing
the American Health Care Association (AHCA).

For nearly forty years, since 1969, my family-owned company has been providing professional
healthcare services throughout the Southeast. With nearly 8,000 employees, we touch the lives of more
than 18,000 patients, residents and clients daily. UHS-Pruitt has a rich and long-standing tradition of
quality and a “commitment to caring.” The mission we embrace that drives our work every day is “Our
family, your family, ONE FAMILY; Committed to loving, giving and caring; United in making a
difference.”

On behalf of the profession responsible for caring for our nation’s most vulnerable citizens, I am proud
of the advances we have made in delivering high quality long term care services and we remain
committed to sustaining these gains in the years and decades ahead — when, as we all know, demand for
long term care will by all accounts dramatically increase.

Americans are living longer and our nation’s aging population is growing — many of whom have
medical or cognitive conditions which require care in a nursing facility. Currently more than three
million Americans rely on the care and services delivered in one of the nation’s nearly 16,000 nursing
facilities each year. The forecast for the demand for nursing facility care is alarming. A March 2008
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report from the National Investment Center for the Seniors Housing & Care Industry (NIC) indicates
that the demand for long term care services will more than double by 2040.

I am proud of the efforts and initiatives advanced by the association that I represent today that seek to
enhance and improve quality of care and services provided in our nation’s nursing facilities each day.

Quality - AHCA’s First Priority

Long before the words quality and transparency were the catch words of the federal government and
their oversight of healthcare, they were truly the compass for the American Health Care Association
and its member facilities.

Our association’s long-held mission clearly states, “our goal is to provide a spectrum of
patient/resident-centered care and services which nurture not only the individual’s health, but their lives
as well, by preserving their connections with extended family and friends, and promoting their dignity,
respect, independence, and choice.”

AHCA has been working diligently to change the debate regarding long term care to focus on quality —
quality of life for patients, residents and staff; and quality of care for the millions of frail, elderly and
disabled individuals who require our services. We have been actively engaged in a broad range of
activities which seek to enhance the overall performance and excellence of the entire long term care
sector. While keeping patients and their care needs at the center of our collective efforts, we keep
challenging ourselves to do better, and enhance quality.

The Facts Speak for Themselves — Quality & Outcomes Are Improving

The Online Survey, Certification and Reporting (OSCAR) data tracked by the Centers for Medicare
and Medicaid Services (CMS) clearly points to improvements in patient outcomes, increases in overall
direct care staffing levels, and significant decreases in quality of care survey deficiencies in our
nation’s skilled nursing facilities.

A few examples which highlight some of the positive trends in nursing facility care according to data
tracked by CMS:

¢ Nationally, direct care staffing levels (which include all levels of nursing care: Registered
Nurses (RNs), Licensed Practical Nurses (LPNs) and Certified Nursing Assistants (CNAs))
have increased 8.7 percent between 2000 and 2007 — from 3.12 hours per patient day in 2000 to
3.39 hours in 2007;

¢ The Quality Measure' tracking pain for long term stay residents vastly improved from a rate of
10.7 percent in 2002 to 4.6 percent in 2007 — more than a 50 percent decrease;

! Quality Measures track nursing facility residents who have and are at risk for specific functional problems needing
further evatuation. Improvements in these measures indicate positive trends in patient outcomes, but it is important to clarify
that the quality measures do not reflect a percentage of the entire population, rather the percentage of those who are at risk
and have the condition.
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¢ The Quality Measure tracking the use of physical restraints for long stay residents dropped from
9.7 percent in 2002 to 5.6 percent in 2007;

s The Quality Measure tracking pressure ulcers for post-acute skilled nursing facility patients
(many of whom are admitted to the nursing facility with a pre-existing pressure ulcer) improved
by 23 percent over the course of four years, from 20.4 percent in 2003 to 15.8 percent in 2007,
and

s Substandard Quality of Care Citations as tracked by CMS surveys were reduced by 30 percent
in five years ~ from 4.4 percent in 2001 to 3.1 percent in 2006.

o In January 2006, the Government Accountability Office stated that from 1999-2005 there was a
nearly 50 percent decrease in the “proportion of nursing homes with serious quality problems.”

Satisfaction of patients and family members is a critical measure of quality. AHCA has recognized this
vital link between satisfaction and performance, and has urged facilities to conduct such assessments
for more than a decade. In recent years, we have encouraged facilities to use a nationally-recognized
company, My InnerView, to conduct consumer and staff satisfaction surveys to establish a national
database for benchmarking and trend analysis. Last year’s independent survey of nursing home
patients and their families indicates that a vast majority (83%) of consumers nationwide are very
satisfied with the care provided at our nation’s nursing homes and would rate the care as either good or
excellent.

AHCA remains committed to sustaining — and building upon — these quality improvements for the
future.

Culture of Cooperation — Leading to Continued Improvement

Positive trends related to quality are also evidenced by profession-based initiatives including Quality
First and the Advancing Excellence in America’s Nursing Homes campaign — both of which are having
a significant impact on the quality of care and quality of life for the frail, elderly and disabled citizens
who require nursing facility care.

Quality First, which was established in 2002, set forth seven core principles that reflect long term care
providers’ commitment to continuous quality improvement, leadership and transparency. This
profession-based initiative led not only to improvements in care and processes, but to the development
of the National Commission for Quality Long-Term Care. In December 2007, the Commission released
its final report which addressed four critical components of long term care — quality, workforce,
information technology & financing. We encourage Congress to take the recommendations of this
commission under consideration — and further investigate their feasibility.

Quality First and other initiatives have been recognized by former Secretary of Health & Human
Services Tommy Thompson, by former Administrator of CMS Dr. Mark McClellan, and by former
CMS Acting Administrator Leslie Norwalk last year when she stated in a column she wrote for
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Provider magazine: “Nursing home providers have been on the leading edge of this quality movement.
Long before hospitals, doctors, home health providers, pharmacies, dialysis facilities and others came
to the table, the nursing home industry was out front with Quality First - a volunteer effort to elevate
quality and accountability...Quality measurement has worked in nursing homes....Collaborating to
measure quality of long-term care, report it, support it, and improve it - that’s the best path to a high-
quality, patient-centered, provider-friendly system that everyone can afford.”

AHCA is a founding partner of the Advancing Excelience in America’s Nursing Homes campaign - a
coordinated initiative among providers, caregivers, consumers, government and others that promote
quality around eight measurable goals. This campaign takes a step further than previous initiatives, It
not only measures outcomes, but it establishes numerical targets and benchmarks. It also promotes best
practices and evidence-based processes that have been proven to enhance patient care and quality of
life.

This voluntary initiative is working — and outcomes and processes are improving in the nearly 7,000
participating facilities. In December 2007, the campaign announced that for the first three quarters of
the initiative, there was progress in reducing the incidence of pressure ulcers in nursing homes,
reducing use of physical restraints, managing pain for long term nursing home residents, and managing
pain for short stay, post-acute nursing home residents. Our association is diligently working to increase
the number of facilities that actively participate in this program and embrace the concepts embodied in
the Advancing Excellence in America’s Nursing Homes campaign.

In his November 2007 testimony before the U.S. Senate Special Committee on Aging, Acting CMS
Administrator Kerry Weems praised the Advancing Excellence in America’s Nursing Homes campaign,
stating, “This campaign is an exceptional collaboration among government agencies, advocacy
organizations, nursing home associations, foundations, and many others to improve the quality of
nursing homes across the country.”

Further, in the CMS 2008 Action Plan for (Further Improvement of) Nursing Home Quality, the agency
states that it “plan{s] to strengthen our partnerships with non-governmental organizations who are also
committed to quality improvement in nursing homes... The unprecedented, collaborative [ddvancing
Excellence in America’s Nursing Homes] campaign seeks to better define quantitative goals in nursing
home quality improvement. The purpose of this campaign is to align the strategies of the many partners
who have expressed their commitment to excellent nursing home quality.”

We applaud CMS for their commitment to further enhance care quality and outcomes through this
partnership of stakeholders. The effort truly embodies the culture of cooperation which is critical in
effectively enhancing care and sustaining quality improvements.

We are engaged in discussions with the Office of Inspector General (OIG) regarding quality issues for
long term care. AHCA and member organizations — including UHS-Pruitt — were active participants in
a 2007 OIG and Health Care Compliance Association roundtable. This provided us the opportunity to
educate both the federal government and other stakeholders on our profession’s current quality
improvement efforts and initiatives. As a result, UHS-Pruitt and other AHCA member companies have
created and implemented “quality dashboards.”
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In an August 2006 speech before the National Governors Association, U.S. Department of Health and
Human Services Secretary Mike Leavitt proclaimed that the nursing facility profession has moved
forward in addressing financial integrity and transparency. Secretary Leavitt stated, “a wonderful thing
is happening in the nursing home industry - they started posting their quality measures and their
prices...and [because of] public disclosure of them they immediately began to improve and the price
got lower and the care got better because the providers themselves said we don’t want to be in a place
where we are compared negatively because it will affect our market.”

In total, the increased focus on resident-centered care, actual care outcomes, increased transparency and
public disclosure, enhanced stakeholder collaboration and the dissemination of best practices models of
care delivery is paying off. AHCA remains committed to its long-standing practices and programs
which seek to improve the quality of care for our nation’s most frail, elderly and disabled who require
long term care services, and enhance the quality of life for patients and caregivers alike.

Current Regulatory System

Twenty-one years ago, passage of the Omnibus Budget Reconciliation Act of 1987 (OBRA ‘87), which
contained the Nursing Home Reform Act, ushered in an era of change in our approach to patient care.
Congress made the care mandate very clear: all certified facilities must “attain or maintain the highest
practicable physical, mental and psychosocial well-being of each resident.”

The OBRA ‘87 mandate was intended to move care in new directions, and it did.

The law required a comprehensive evaluation of each patient using a uniform assessment tool — the
Minimum Data Set (MDS). It was equally important that each facility needed to create and use an
ongoing quality assessment and assurance committee; this offers a platform from which each facility
can evaluate the daily processes and procedures that generate positive patient outcomes.

The resident-centered, outcome-oriented, consistent system of oversight that was originally intended
has failed to focus on Quality Care.

Today we are in danger of abandoning the original intent of OBRA 87’ in favor of a regulatory system
that defines “success™ and quality in a regulatory context that is often measured by the level of fines
levied and the violations tallied — not by the quality of care, or quality of life, as was the original
intention.

In fact, a January 2006 GAO report on nursing home oversight indicates that the nation’s Survey and
Enforcement System for nursing homes is consistently inconsistent, with significant variations from
state to state. AHCA and our members have long maintained that a one-dimensional punitive approach
does not get to the overall goal of achieving quality care.

Today’s regulatory construct is based upon yesterday’s nursing facility and does not account for the
shift in the patient mix and the type of care and services being delivered. Independent studies validate
the fact that skilled nursing facilities are providing intensive rehabilitation and nursing care to a
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growing number of short-stay patients who return to their home and community, often within one
month. At the same time, an increasing percentage of the nation’s nursing facility population has
significant cognitive difficulties ~ including advanced Alzheimer’s disease — and more disabilities.
Despite changes in patients and care provided, changes to the oversight system have not kept pace.

AHCA believes that achieving a sustained level of quality care will only be fully realized when there is
a collaborative effort to recognize and implement improved health care technologies and best clinical
practices designed to improve and enhance patient outcomes. This type of culture change is essential to
appropriately address the needs of a growing patient population and a shrinking pool of caregivers.

A cooperative approach that is producing tremendous results and effectively improving the care and
outcomes in our nation’s nursing facilities is the partnership between facilities and Quality
Improvement Organizations. These professionals share best practices and techniques, and working with
the facilities in partnership, they identify opportunities and provide assistance for improvement. In
fact, nursing homes working with QIOs in a national collaborative project, successfully reduced the
incidence of the most serious bed sores by 69 percent in one year.

Today, we know far more about promoting quality, and we have better tools with which to measure it
than we did twenty years ago. We need to intelligently change the regulatory process to allow and
encourage us to use what we have learned — to place quality over process, care over procedure, and
most importantly, put patients at the forefront.

We believe that such a reformed, fair and effective survey process should embody three guiding
principles:

* Surveys should be fair, accurate and consistent,
» Surveys should protect the health and safety of residents, and
e Surveys should focus on areas requiring improvement.

We must revamp the system to ensure that the quality of life of the residents is emphasized, consistent
with the intent of OBRA '87.

Now is the time, Mr. Chairman, to move to such a system.
Recognizing Barriers to Improving Quality

The vast majority of nursing homes across the nation provide the type of high quality, compassionate
care that patients, residents and their families want and deserve. However, we recognize that there is a
very small fraction of nursing homes that do not meet high standards of excellence and care quality.
Begun in 1998, the Special Focus Facility (SFF) program has brought more attention to bear on nursing
homes that have a poor survey history. Sadly, some of these facilities ultimately close, resulting in
trauma to the patients who must move from their home, their families, and the staff.
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There should be incentives — rather than the current disincentives — for new high quality operators to
take over troubled facilities and improve the care for patients and the entire environment for staff,
patients and family members alike.

UHS-Pruitt has a history of purchasing facilities with the SFF designation — or those that have had a
troubled survey record — and turning them into top tier nursing facilities. We have had great success
working with the regulatory agencies in Georgia, North Carolina and South Carolina to improve the
quality of care delivered to those that we serve. I am proud of our organization’s ability to improve
under-performing facilities and make them a better place for patients to receive high quality care and
services. However, these efforts do not come without risk or difficulties.

Last year, we acquired a facility in Monck’s Corner, South Carolina, which we subsequently renamed
UniHealth Post Acute Care- Monks Corner. This was a facility with the SFF designation, and it needed
significant investment to reform the facility from an outdated “old time nursing facility” to an updated
and reformed environment that embraces many constructs of culture change, implements advances
including information technologies, and has increased staff levels.

Prior to our purchase, this facility had been issued a Medicare notice of termination and efforts were
underway to relocate the more than 130 patients in the facility. Further to my knowledge, the center
was one of the first to enter into a settlement agreement with CMS. Upon transfer of ownership this
agreement was renamed a Systems Improvement Agreement. It is my belief this type of agreement is a
model for Government/Provider collaboration for improvement of care in underperforming nursing
centers. Before purchase, UHS-Pruitt presented a performance improvement plan to CMS and the
South Carolina Department of Health and Environmental Control (DHEC). Both regulatory agencies
offered valuable feedback on the past performance of the facility and the likely effectiveness of our
plan to address historic performance deficiencies. Our team holds periodic briefings with CMS and
DHEC. These briefings are honest and open and focused on achieving outcomes that ultimately will
benefit the patients served by UniHealth Post Acute Care- Monks Corner.

While I am the first to admit, the facility is still far from perfect, we are proud of our efforts and the
outcomes we have witnessed. This facility has seen significant improvement and UHS-Pruitt was
publicly recognized by CMS regarding our intervention and success in improving this facility, stating
that the facility “is on track to graduate from the Special Focus Facility Initiative provided it can sustain
the improvements over time.” We agree with Administrator Weems’ statement of November 2007 that
“the Special Focus initiative can pay great quality-of-care dividends for nursing home residents.”

However, as I stated earlier, it is not an easy process, nor is it without significant risk.

It has been almost eight months since we acquired this property. Over this time, we have made
considerable investment in enhancing and improving the facility, and as CMS attested, they have
witnessed significant advancements. However, at this time, we still have not been approved for
Medicare certification, and thus have not received any Medicare payments for the improved care and
services we continue to provide. This is a barrier that precludes many potential buyers from purchasing
a facility and it should be eliminated in order to better facilitate exemplary operators acquiring troubled
facilities.
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We know how encouraging the purchase of troubled facilities can generate success, but there remain
significant barriers with the current change of ownership process. This must be recognized and
changed.

When a reputable individual or entity steps forward to purchase, the new owner not only acquires the
physical structure, but the entire survey history as well — including deficiency citations, and fines and
penalties incurred. For example, if the facility has had their nurse aid training suspended, that will also
carry over under the new ownership.

In order to encourage new investment in troubled facilities that may face closure, Congress and CMS
should revise the rule for transfer of ownership to lessen the burden on the new owner/operator and
consider the suspension of certain fines and penalties when purchase of the facility is demonstrated to
be an arms length transaction. This will help in two ways: 1) assuming the facility is not yet closed, it
may negate the need to transfer patients, which can have serious psychological and medical
consequences; and 2) it will encourage individuals and entities to purchase a problem facility in order
to improve it and restore quality of care by removing insurmountable obstacles at the outset which
might otherwise discourage them from making the purchase.

In short, new owners and operators should not be penalized for past performance under previous
owners, but rather encouraged to invest their financial resources and commitment to the improvement
and ultimate success of the facility.

A Stable, Well-trained Workforce is the Building Block of Quality Long Term Care

All of us in this profession are acutely aware that human contact is essential to treating long term care
patients and residents, and you will never be able to replace the role that people play in providing long
term care. AHCA has long recognized that the provision of high quality long term care and services is
dependent upon a stable, well-trained workforce. However, America’s long term care system is
currently suffering from a chronic supply and demand problem when it comes to our labor force.
Addressing this challenge on both fronts is the only real means to sustain the provision of high quality
long term care. :

We are committed to partnering with Congress, the Administration, and other long term care
stakeholders to ensure a qualified and well-trained staff is in place to care for our nation’s elderly and
disabled today — and in the coming years when the current crisis will hit epidemic proportions unless
government intervenes. But as a first step toward this laudable goal, we agree with the National
Commission for Quality Long-Term Care that there must be recognition that the long term care
workforce is “a critical component of the nation’s labor force — separate and distinct from the health
care labor market.”

A recent report by this same quality commission highlighted this impending catastrophe when it stated
“even if we set the somewhat conservative goal to maintain the current ratio of paid long-term care
workers to the current population of 85-year-olds, the long-term care workforce would have to grow by
two percent a year — to the tune of 4 million new workers — by 2050.”
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The high demand for long term care workers is already documented by the federal government. A
recent study by the Department of Health and Human Services (HHS) and Department of Labor (DOL)
estimates the U.S. will need between 5.7 million to 6.5 million nurses, nurse aides, and home health
and personal care workers by 2050 to care for the 27 million Americans who will require long term
care — up more than 100 percent from the 13 million requiring long term care in 2000.

Vacancies and turnover in the long term care profession compromise sustained quality improvements
and increase costs. In fact, a recent report from the National Commission on Nursing Workforce for
Long-Term Care concluded that “efforts to recruit and train new nursing staff are estimated to cost
nursing facilities over $4 billion each year — more than $250,000 annually for each nursing home in the
nation.

While efforts to recruit and train new qualified long term caregivers are costly, our profession has been
aggressively pursuing potential nurses and caregivers. An unfortunate truth exists that nursing
education programs are forced to turn away well-qualified applicants for the sole reason that there are
not enough nurse educators to train these potential caregivers. In fact, the American Association of
Colleges of Nursing found in its annual survey that more that 40,000 qualified applicants were not
accepted into nursing programs primarily because of insufficient nurse faculty for the 2007-2008
academic year.

AHCA is Leading Efforts in Transparency in Health Care

As was reinforced by former CMS Administrator Norwalk and HHS Secretary Leavitt, the long term
care profession was the first among health care providers to subscribe to true transparency and publicly
available information as to our performance. We were willing partners with CMS and HHS in
disclosing more information that we hoped would be helpful to consumers when facing a difficult
decision for choosing a nursing facility.

We firmly believe that calls for increased disclosure on details such as minimal ownership of a nursing
facility will not drive — nor contribute to — the improvement of care or services in facilities nationwide.
We must look to empower those individuals, such as administrators or facility operators, who make the
decisions which impact the care that is delivered daily.

The disclosure of more information does not necessarily lead to better quality or better informed
consumers. In fact, disclosure of confusing, inaccurate or conflicting data leads to greater
misunderstanding. Rather than promoting disclosure for disclosure’s sake, we must ensure that
available reported data is in the best interest of consumer needs. The culture of cooperation should be
engaged to ensure that the data reported is the correct — and most useful ~ information for consumers to
make an informed decision as to a quality nursing facility.

Rather than the current construct of reportable data, we believe that other data components must be
considered such as: family and patient satisfaction, staff turnover, patient outcome trends, the
specialties and focus of the facility, and the patient acuity. Above all else, we must work together to
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ensure such data is accurate, up to date and presented in a fashion that is easily understandable and
useful to consurmers.

Stability is Critical for Profession to Sustain Quality Gains

It is important to recognize the nursing home of the 21st century is far different from its predecessors,
and while it’s excellent news that patients are returning home more quickly, threatened cuts to
Medicare funding are increasingly problematic when caring for older, sicker, and more medically
complex patients.

A recent report from the United Hospital Fund documents the growing role that skilled nursing
facilities play as providers of short-term care for individuals recuperating after a hospital stay. The
report finds that the “number of patients staying in a nursing home for less than two months more than
tripled,” from 1996 to 2005.

Just last week, CMS issued a proposed rule for fiscal year 2009 payments to skilled nursing facilities,
which would cut Medicare Part A payments for skilled nursing care by $770 million in the first year
alone, or $5 billion over five years. Cutbacks of this magnitude not only threaten the progress we have
achieved working with the federal government to improve care quality, but reduce our profession’s
ability to maintain quality improvement initiatives taking place on the front lines of care that are
currently making a difference in the lives of our residents and those caregivers providing critical care
and rehabilitative services.

These cuts are exacerbated by the chronic underfunding by Medicaid for care and services provided in
our nation’s nursing facilities. A recent BDO Seidman/Eljay, LLC, study projected that states
cumulatively underfunded the actual cost of providing quality nursing facility care by $4.4 billion in
2007. The analysis further showed the average shortfall in Medicaid nursing home reimbursement was
$13.15 per patient day in 2007 - a 45 percent increase from 1999.

And while financial stability is an essential component of delivering high quality long term care
services, it is just as critical for the profession to maintain a stable workforce. Nearly 70 percent of
skilled nursing operating costs are labor-related. Ongoing funding shortfalls have a major impact on the
front lines of care and negatively influence staffing, jeopardize intra-facility quality improvement
efforts, and even may cost the jobs of the very staff that make a key difference in the quality of care and
quality outcomes.

So we ask you Mr. Chairman, how can dedicated providers of skilled nursing care meet the ongoing
demands of the federal government for increased staffing levels and sustained quality improvements
with reduced funding?

Ensuring Adequate & Appropriate Safeguards

I am here today to discuss ways we can improve the regulatory process and ensure that current
safeguards are adequate and appropriate.
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One inherent flaw with the current survey process is that is it incredibly subjective by nature — this is
because the review inherently relies upon individual interpretation of a situation. With different
interpretations by individuals and survey teams, it is easily understandable why there is great variability
in the process. This reality was highlighted in a recent analysis by LTCQ, which found that for states
with more than five survey districts, there were significant differences from one district to another. The
data illustrated that there was a wide range of interpretation, in particular, for skin care standards and
medication administration.

There is, however, one system that shows promise in reducing the human interpretation and subjectivity
of the current process — this is the Quality Indicator Survey (QIS). We applaud CMS’s latest attempt
through the automated QIS survey process to minimize human variability. Although it is far too early
to draw comprehensive conclusions on QIS, AHCA is cautiously optimistic that the process will help
correct some of the inadequacies of the current system.

We believe that it is possible to do a better job of accurately identifying those facilities that need a more
thorough, detailed review during an annual survey versus those facilities that, although not perfect,
consistently reflect quality care and substantial compliance with the regulatory requirements. In
identifying these facilities, we feel it would enable the CMS surveyors and the QIOs to focus their
limited resources on the facilities and patients that will benefit most from additional attention. Such
changes, we feel, would lead to a smarter, more effective survey system.

Recommendations for a Smarter Oversight System

¢ We ask that Congress consider establishing a pilot program in a few states that would allow
funds collected through civil monetary penalties (CMPs) to be put back into the system to
improve quality care. In my home state of Georgia, the CMPs were used effectively in a quality
improvement program that assisted facilities in paying for an automated quality dashboard and
customer satisfaction surveys. In Arkansas, the state is using CMP funds to fund their Local
Area Network for Excellence as part of the Advancing Excellence in America’s Nursing Homes
campaign and funding satisfaction surveys to determine how residents, families and staff feel
about the facility and services received. These are just two examples of how the collected funds
can be reinvested into facility improvements.

¢ In order to encourage new investment into troubled facilities that may face closure, Congress
and CMS should consider the suspension of certain fines and penalties when a facility is being
purchased in an arms length transaction by an individual or entity that has no connection to the
previous owner. This will help in two ways: 1) assuming the facility is not yet closed, it may
negate the need to transfer patients, which can have serious psychological and medical
consequences; and 2) it will encourage individuals and groups to purchase a problem facility in
order to improve it by removing insurmountable obstacles at the outset which might otherwise
discourage them from making the purchase.

« Congress should consider creating a national commission that includes all stakeholders in long
term care — CMS, owners/operators, caregivers, families, residents, and advocacy organizations
— in order to best determine what information would provide assistance to consumers, and how
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it should be made available. Current information on Nursing Home Compare and other online
resources is often times outdated and confusing. By determining what is helpful to consumers,
the commission can create improved resources that are more user-friendly, and contain
meaningful information.

Congress should amend the charter of the Medicare Payment Advisory Commission (MedPAC)
to require the Commission to consider operating margins of all government payers, the
adequacy of all government funding, and the effects of the interaction between the Medicare
and Medicaid programs on nursing facilities. This approach will enhance economic stability
and quality improvements.

We encourage CMS to provide evidentiary legal protections for information disclosed by those
facilities that are voluntarily participating in the Advancing Excellence in America’s Nursing
Homes campaign. Facilities who participate in such programs have made a public commitment
to high quality care — and there should be incentives for facilities to make that same, voluntary
commitment to track and improve eight measurable goals.

We support the idea of posting more complete staffing data on Nursing Home Compare for
consumer use. This data would include all caregivers in a facility, including physical and
occupational therapists, speech-language pathologists, nurse practitioners, and all contract
nurses to truly reflect the number of hands-on caregivers in each facility. The staffing levels
should also be placed in context on Nursing Home Compare with an indication of the patient
mix or acuity in the facility, providing a better indication as to why a facility may have a higher
or lower level of staffing.

We also urge Congress to pass The Long Term Care Quality & Modernization Act of 2007(H.R
4082). This important legislation, authored by Representatives Earl Pomeroy (D-ND), Shelley
Moore Capito (R-WV) and Tom Allen (D-ME) aims to enhance long term care by encouraging
policy changes that will promote quality of care in the nation’s long term care settings, and
modernize payment and other systems to keep pace with advances in medicine and medical
technology. The field of providing care to the nation’s long term care patients is changing, and
so should the laws that help govern it. Specifically, the bill would:

s Enhance quality by training long term care providers and state surveyors together on rules
and regulation to enhance compliance;

* Modernize outdated “consolidated billing” rules that have not kept pace with advances in
medical technology and medicines to treat cancer;

e Amend a recent HHS rule regarding treatment of nursing home residents with diabetes;

* Update Medicare rules requiring that patients spend three days in a hospital before being
admitted to a skilled nursing facility;
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o Protect Medicare Part B beneficiaries by extending the current exceptions process for
outpatient therapy services;

e Direct the Secretary of Health and Human Services to create a Long-Term Care Quality
Advisory Commission. The purpose of the Commission is to develop and facilitate
implementation of a national plan for long term care quality improvement;

® Remove barriers in place in order for more nurses to receive assistance through the Nurse
Reinvestment Act;

e Study the growing crisis of shortages in the nurse and physical therapy professions; and

» Enhance quality of long term care facilities by updating current tax law regarding the
reconstruction and modernization of nursing homes and other long term care settings

We agree that not only do consumers deserve the highest quality care and services across the spectrum
of health care settings, but also employees deserve well-paid, positive work environments. As the
profession responsible for the care of our nation’s most vulnerable citizens, we are proud of the
advances we have made in delivering high quality long term care services and we remain committed to
sustaining these gains in the years and decades ahead.

Thank you for the opportunity to offer these comments on behalf of millions of professional,
compassionate long term caregivers and the millions of frail, elderly, and disabled Americans they
serve each day. I look forward to responding to your questions.

i
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Mr. StuPAK. Thank you, Mr. Pruitt.
Dr. Koren, your opening statement, please.

STATEMENT OF MARY JANE KOREN, M.D., M.P.H., ASSISTANT
VICE PRESIDENT, THE COMMONWEALTH FUND

Dr. KOrREN. Thank you, Mr. Chairman, for inviting me to testify.
I am Dr. Mary Jane Koren. I am a geriatrician and I am here to
testify on my own behalf as an expert in this field. Besides having
been a nursing home physician and having had a father in a nurs-
ing home, from 1987 to 1992 I was the director for survey and cer-
tification for New York State. I have also been privileged to be a
member of the National Commission on Quality Long-Term Care,
which was chaired by former Senator Bob Kerrey, and former
House Speaker Newt Gingrich.

Currently, I am an assistant vice president of the Commonwealth
Fund, where I direct a program to improve nursing home quality,
and I have the honor to be this year’s chair of the steering com-
mittee, which, if I may comment, is actually an independent coali-
tion of stakeholder groups and is really not sponsored by any one
given organization.

This Advancing Excellence so far has over 43 percent of the nurs-
ing homes in the country as participants. I would like to thank you,
Chairman Stupak and also Ranking Member Shimkus and every
member of the committee for conducting these hearings today since
recent events have brought to light important issues with the nurs-
ing home oversight system and how quality may be achieved in the
Nation’s nursing homes. I would like to tell you about some of the
positige changes that have been occurring and that continue to
spread.

I believe that survey and enforcement is a critically important
undertaking because it really sets a floor of what we expect all
nursing homes should be doing. I also think it should be easy to
find out where the buck really stops when there are problems so
that they can be fixed expeditiously and permanently. However,
while I agree that our current survey system of oversight could and
should be improved, I don’t think we should rely on the regulatory
process to improve quality of care alone and we certainly shouldn’t
ask our surveyors to become consultants to the industry.

There are other ways government can help improve nursing
homes. For example, Washington State has a quality assurance
nurse program as a separate and distinct unit from its survey
agency. In addition, a federally supported quality improvement or-
ganization program could be charged to help nursing homes come
into compliance after survey and continue to work collaboratively
with voluntary efforts such as happening now with two initiatives
which I would like to tell you about briefly.

The first is called Culture Change. It is a grassroots movement
which began about 15 years ago when a number of people suddenly
tapped into OBRA 87’s potential to promote resident-centered care
and to really try to turn nursing homes into homes. Picture a nurs-
ing home where you can stay up to watch the end of the ballgame,
you can get yourself a midnight snack and then you are helped to
bed by somebody who actually knows you and all your little quirks.
This is light years away from business as usual but it is something
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that is happening more and more. It is applicable whether you stay
in a nursing home for 5 days or whether you stay there for 500
days. Findings from a recent national survey of nursing homes sup-
ported by the Commonwealth Fund showed that over half the fa-
cilities in the field say that they are either doing something to try
to make themselves more resident-centered or that their leadership
is committed to the principles of resident-centered care and that
they will begin shortly.

Likewise, the survey found that adopters are beginning to see a
positive impact on their bottom line. The Quality Improvement Or-
ganization program’s 8th Scope of Work borrowed from the culture
change movement to target things like how to retain staff and ways
to help staff really get to know their residents and to test resident
satisfaction. This boosted interest across the industry in resident-
centered care. At the same time, CMS’s Office of Survey and Cer-
tification has been trying to ensure that the survey process itself
not become a barrier to innovation.

The other positive development is Advancing Excellence, which
several of you here have mentioned today. This effort is less than
2 years old. The campaign’s national steering committee which, as
I said, I do chair, is made up of an unprecedented coalition of 30
organizations including provider associations, health professionals,
unions, consumer advocacy groups, and representatives from CMS.
The collaborative spirit of the group itself deserves to be counted
as one of its most noteworthy accomplishments. The campaign has
been very successful so far. It has opened all nursing homes, not
just those in the association. It also seeks support and participation
from consumers and frontline staff. We are tracking the clinical
goals and results already show that it is working. Participant
homes are improving at a faster rate for the clinical goals than
homes which have not yet joined. Forty-nine State-level networks
have been established that are very efficient ways to get good ideas
out there and provide technical assistance to homes. One call that
we had, we have over 10 percent of the industry actually on that
call to hear about evidence-based ways to improve performance in
taking care of pressure ulcers.

In addition, I would like to conclude my remarks by observing
that there are a number of steps Congress could take that would
really support current voluntary efforts while at the same time im-
proving transparency and the regulatory process. They include the
CMS Web site, Nursing Home Compare, include information on
multiple staffing characteristics and the rate of consistent assign-
ment, and also perhaps whether or not a nursing home is partici-
pating in Advancing Excellence. Also, CMS should be charged with
developing payment methods that would reward nursing homes
participating in the campaign or achieving results on adopting resi-
dent-centered care practices. Also, CMS should be encouraged to
continue to make long-term commitments to supporting Advancing
Excellence and similar efforts at quality improvement. Perhaps
also we should direct CMS to fund and conduct a demonstration to
pilot other ways to provide technical assistance that could be linked
to the survey process but not be provided by the survey agency.
And lastly, that CMS be directed to continue to vigorously pursue
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its work on using resident input to improve the assessment, the
care planning and the survey processes.

Thank you.

[The prepared statement of Dr. Koren follows:]
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MOVING TO A HIGHER LEVEL:
HOW COLLABORATION AND COOPERATION CAN IMPROVE
NURSING HOME QUALITY
For the hearing of the House Subcommittee on Oversight and Investigations
Summary of invited testimony of Mary Jane Koren, M.D., M.P.H,
Assistant Vice President, The Commonwealth Fund
May 15, 2008

s The survey and enforcement process is critical to upholding minimum standards
of performance. It is a process that should be improved ’
o By better using data and other means to reduce inconsistencies
o To be more transparent as to accountability and provide better information
to consumers faced with having to compare facilities.

* However, to actually improve care beyond that baseline level of performance
other mechanisms must be used in addition to the regulatory process. Two
examples of voluntary efforts appear to be making a difference.

o The Culture Change movement, led by the Pioneer Network, makes
nursing homes “resident-centered” by
s encouraging residents to make choices about their daily routine,
valuing them as individuals and making their lives worth living
= empowering front line works by giving them needed training and
resources, letting them make decisions that most affect their work
and the residents they care for and giving them recognition.
s Creating a home-like environment
o Advancing Excellence, the Nursing Home Quality Campaign is a
voluntary, public private partnership led by a coalition of key stakeholders
to measurably improve care in four clinical domains and four system areas
= So far almost 7,000 nursing homes (43% of the total) have joined
= Participating homes are improving in the clinical target areas faster
than non-participant homes.

+ Recommendations for Congressional action include:

1. That the CMS web-site Nursing Home Compare include information on
* Multiple staffing characteristics and consistent assignment; and
e Whether or not a home is participating in the campaign;

2. That CMS be charged with developing payment methods that would reward
nursing homes participating in the campaign and/or achieving results on
adopting resident-centered care practices;

3. That the QIO program
» Continue to provide support for the campaign, continue to be part of the

local networks and help providers improve in the eight target areas;
* Be designated as the appropriate locus for technical assistance to providers
rather than the survey agency; vement; and

4. That CMS be directed to vigorously pursue its work on using resident input to
improve the assessment, care planning and survey processes.
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Thank you, Mr. Chairman, for this invitation to testify today. I am Dr. Mary Jane Koren,
a geriatrician by training, and I"ve been involved with nursing homes for over 25 years.
I’ve taken care of nursing home residents, taught medical students and geriatric fellows in
nursing homes and done research on nursing home quality. In addition, I was the
Director of New York State’s Bureau of Long-Term Care, which oversaw the survey and
certification process for New York’s over 600 nursing homes, pilot tested a new federal
survey process for, then, HCFA and implemented the Nursing Home Reform Law,
OBRA’87, in New York. More recently, only last year, I sat by my father’s beside in a

nursing home during his final months.

I have also been privileged to be a member of the National Commission for Quality
Long-Term Care chaired by former Senator Bob Kerrey and former House Speaker Newt
Gingrich. Currently, ] am an assistant vice president of the Commonwealth Fund, where
I manage a program aimed at improving nursing home quality, and I have the honor of
serving as this year’s Chair of the Steering Committee for Advancing Excellence, the
Nursing Home Quality Campaign which already has recruited over 43% of the country’s
nursing homes as participants. I thank Chairman Stupak and Ranking Member
Shimkus—and every member of the Committee ~ for conducting this hearing on nursing
home quality since recent events have brought to light significant issues with the nursing
home oversight system and raise important questions about how better quality may be
achieved. I would in no way dispute many of the concerns expressed here today but I am
here to tell you about some of the positive changes that have been occurring and that
continue to spread across the industry and make several recommendations for actions that

you, as members of Congress, could take.

As a former survey director | would like to say that I believe a strong survey and
enforcement process is vitally necessary. Beyond government’s responsibility to be a
prudent purchaser of services it has the obligation to protect the safety and well being of
all members of “the community”, holding providers responsible for meeting regulatory
requirements. I would note that I was fortunate in New York where the public health law

does not permit a business corporation to operate a nursing home unless its stock is
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owned by natural persons or by a Limited Liability Company (LLC) whose membership
interests are owned by natural persons, statutory requirements which made accountability
easier to ascertain. Nevertheless, while recognizing that the regulatory process is a
highly legitimate function, there is no doubt it could be improved. Smarter use of
available data could make it more consistent and fairer to providers, use of input from
residents could make it more responsive to unmet needs, and it should provide additional,

useful information for the public.

However, while the regulatory process is an important mechanism to uphold a minimum
standard of performance, it has not proven itself to be the most effective method for
lifting performance over and above that minimum threshold of nursing home of quality.
That being said, the nursing home component of the Quality Improvement Organization
(QIO) program, in conjunction with two voluntary initiatives, one long-standing and the
other relatively new, are moving nursing homes to a higher level of performance. I
would like to briefly describe these very promising developments in the field of nursing

home quality.

The first is what’s known as “Culture Change”, a grass roots movement, which has since
come together as the Pioneer Network, that began about 15 years ago when a number of
providers used OBRA’87’s previously untapped potential for person, or resident-
centered care to turn nursing homes into homes. Picture a nursing home where you can
stay up to watch the end of the ball game, get yourself a midnight snack and be assisted
to bed by an aide who’s gotten to know all your little quirks and enjoys listening to your
stories. This is light years away from the usual way of doing business but it’s an
approach to service delivery that is as applicable for someone staying in a nursing home
for five days as for someone staying for five hundred days. This type of transformation is
not just wishful thinking as is shown in the findings from a recent national survey of
nursing homes supported by the Commonwealth Fund which paint a hopeful, if still
somewhat mixed, picture: At least one third of the field say they are actually doing
something to try to make themselves resident centered. For example, they are giving

residents more choice in determining their daily routine and empowering front line
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workers. Another 25%, although they have not yet started on the journey to making
changes, have leaders within the facility committed to the principles of resident-centered
care, Interestingly, staff resistance to change is seen as one of the major barriers to
adoption. Likewise, the survey found that adopters are beginning to see a positive impact

on their bottom line. (The full report can be accessed at www.commonwealthfund.org ).

The visibility of the culture change movement was increased when the QIO program’s gn
Scope of Work borrowed from the movement’s focus on deep system change for its
contract tasks. Some of these, such as decreasing the very high levels of turnover so
endemic in the industry and increasing the consistent assignment of nurses aides to a
given resident are fundamental steps to being able to improve quality. At the same time,
CMS’s office of survey and certification has been extremely forward-thinking. It has
developed tools for providers and others, such as its “Artifacts of Culture Change”, and
sponsored webcasts for surveyors about resident-centered care in order to ensure that the

survey process itself not be a barrier to innovation.,

The other positive development is the Nursing Home Quality Campaign, Advancing
Excellence. AsImentioned, I have the honor to chair the campaign’s national steering
committee, which is made up of a coalition of over 30 organizations including provider
associations, healthcare professionals, unions, consumer advocates, and representatives
from CMS. The members of the steering committee have now been collaborating on the
campaign’s activities for two years which represents one of the campaign’s most
noteworthy successes since it has brought us together to focus on attacking the problem
of how to improve care in nursing homes, not, as in the past, on attacking each other. [
should also note that this campaign is a true public private partnership since it would not
be where it is today without the help and support it has received from CMS. While the
campaign builds off of Quality First and CMS’s Nursing Home Quality Initiative, it has

several unique features not the least of which is that

o Itis open to all nursing homes, even those not belonging to an association or
working with a QIO. So far, almost 7,000 nursing homes have joined the
campaign with Arkansas enjoying the distinction of being the first state to

enroll 100% of its nursing homes.
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¢ Nursing homes not only must agree to work on 3 out of 8 target areas’, which
were chosen to reflect the QIO program’s contract tasks, they have to
measure and report back on their progress.

e 49 state level coalitions, called Local Area Networks for Excellence (LANE)
have been started. 38 of them are convened by a QIO. They are already
showing promise as an efficient way to share good ideas and provide technical

assistance to homes across the country.

We believe that this is a campaign on behalf of nursing home residents not only on behalf
of nursing homes. Therefore, consumers are being actively recruited in order that we
may hear directly what it is residents want. Already over 1,500 consumers have joined
the campaign and many attended last year’s LANE conference in Fort Worth, TX.
Likewise, front line staff are being encouraged to join, and educational materials
prepared, specifically to engage them in utilizing evidence based practices because we
realize that in the “high touch” setting of a nursing home, quality, ultimately, rests in their
hands.

We have been tracking the data now for the first four quarters of the campaign. Results
so far are very encouraging: participant homes are improving at a faster rate for the
clinical goals than homes which haven’t signed onto the campaign. I have included a set

of charts with my testimony to show where progress is being made.

In addition to these two examples of change from within industry, The National
Commission for Quality Long Term Care, co-chaired by Former Senator Bob Kerrey and
Former Speaker Newt Gingrich, which issued its final report in December 2007 laid out a
series of recommendations for improving long-term care that merit consideration.

Although today’s hearing is focused on nursing homes, it is well not to lose sight of the

! The target areas are: 1) reducing pressure ulcers; 2) reducing use of physical restraints; 3) improving pain
management for long-term residents; 4) improving pain management for short-stay residents; 5) establishing
individual targets for quality improvement; 6) assessing resident/family satisfaction with care; 7) improving
staff retention; and 8) improving staff assignment so residents receive care from the same caregivers
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big picture, since consumers use multiple long-term care services and move between
many settings. Therefore, the Commission’s recommendations, while organized under
the headings of quality, workforce, technology and financing, are applicable across

services and inextricably interconnected.

The Commission echoed much of what has been learned through the culture change
movement in that it urged that as we consider how to evaluate and monitor quality there
is a need to transform the culture of long term care to become “person-centered”, not
provider-centered, and to broaden the focus beyond just quality of care to the equally
important area of quality of life. Surveyors rarely ask residents some of the essential
questions in this regard, such as “Do you feel safe, well cared for, valued as a person and
comfortable here — that is do you feel “at home™? Are you encouraged to make decisions

about your care and do people listen to what you say?”

Already, CMS is taking steps on multiple fronts to ensure that the consumer’s voice is
heard not just during the survey but during the assessment process as well, since the new
MDS-3 will ask providers to gather more information directly from residents, not from
other third parties. Likewise, state survey agencies are testing ways to gather better
information about quality of life and share it with facilities. An example is the Rhode
Island Department of Health’s “Individualized Care Pilot” supported under a grant from
the Commonwealth Fund, which has been generally positively received by nursing homes
in that state since it links quality of life problems identified by surveyors with technical
assistance from the state’s QIO, a model of collaboration that bears further examination
since it removes the surveyors from the role of “consultant™ yet offers assistance to

providers anxious to address problems.

1 would conclude my remarks by observing that there is no silver bullet that, by itself,
will make all nursing homes good places to live and to work. There are however, a
number of specific steps Congress could take that would support current voluntary efforts
while at the same time improving transparency and the regulatory process. They are

5. That the CMS web-site Nursing Home Compare include information on
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e Multiple staffing characteristics such as turnover rates for all levels of nursing
and administrative staff and use of agency staff as well as the rate of
consistent assignment of nurse’s aides calculated using a standardized
formula; and

o Whether or not a home is participating in the Nursing Home Quality
Campaign;

6. That CMS be charged with developing payment methods that would reward
nursing homes participating in the campaign and/or achieving results on adopting
resident-centered care practices; incorporating those payment methods into
Medicare; and working with states to incorporate them into Medicaid;

7. That the QIO program
» be designated as the appropriate locus for technical assistance to providers

rather than the survey agency and that CMS fund and conduct a demonstration
project that tests a collaborative role for the QIO with state survey agencies as
is being tried in Rhode Island;

¢ that future QIO scopes of work continue current funding support for the
campaign, which is critically important to the continuance of this successful
model for system wide improvement; and

+ direct the QIOs to play an active role in campaign activities including working
with the Nursing Home Quality Campaign on both clinical and systems
measures needed to promote resident-centered care;

8. That CMS be directed to vigorously pursue its work on using resident input to

improve the assessment, care planning and survey processes.

1 thank you for your attention and providing the opportunity of addressing the

Committee.
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Mr. StUuPAK. Thank you. Thank you all for your testimony. We
will begin questions.

Dr. Kramer, I understand you are one of the authors of the re-
port commissioned by CMS titled “Improving Nursing Home En-
forcement” and that report was completed about March of 20077

Dr. KRAMER. Correct, yes.

Mr. STUPAK. And it has not been made public yet by CMS?

Dr. KRAMER. I understand that, yes.

%r. ?STUPAK. Do you know any reason why it would not be made
public?

Dr. KRAMER. I actually do not know the reason why it is not pub-
lic.

Mr. STUPAK. In this report, it shows that the survey system as
it is currently administered significantly underestimates the defi-
ciencies present in most nursing homes. In fact, there is a GAO re-
port out that basically echoed those findings. The report shows only
about a quarter of the deficiencies practiced are detected by the
surveyors. Why is that?

Dr. KRAMER. Well, that report was based on going to nursing fa-
cilities and using the methods that are used in the Quality Indi-
cator Survey concurrently with surveys. This was done in 26 facili-
ties, and one of the things that was very evident is that without
the structure of something like a Quality Indicator Survey, the sur-
veyors are faced with this morass of regulations that they are try-
ing to interpret. They have interpretative guidance to do this, but
there is no structure to follow. And in the end, the documentation
that comes out of it is not strong enough for them to trust. The QIS
approach that was used in these case studies is a much more me-
thodical, replicable process.

Mr. STUPAK. You have QIS and then you have other, the current
way they do the surveys. I take it the current way of doing the sur-
veys, as I have heard from Mr. Pruitt, Dr. Koren and others, that
it is basically more subjective than the QIS?

DI}“i KRAMER. Yes, that is what the case studies showed and that
is what——

Mr. StuPAK. Is that the inconsistency then in enforcement de-
pending on the——

Dr. KRAMER. Well, the enforcement is at the end. But enforce-
ment actually can get watered down if you don’t have really clear
evidence of the problem and good documentation. And the problem
is that in the traditional survey process they invest a lot of re-
sources in but because that structure is not there, they don’t al-
ways get all the information that is needed.

Mr. StupAK. On the QIS, again, that CMS commission and eval-
uation, that was completed in December—do you know of any rea-
son why that has not been released?

Dr. KRAMER. I don’t know why that is not released.

Mr. STUPAK. Are there any independent conducted surveys that
doc1‘1)ment the superiority of the QIS over the current survey sys-
tem?

Dr. KRAMER. Independent—like what are you——

Mr. STUPAK. Well, other than the one that you were commis-
sioned to do to complete the survey for CMS, is there anything else
that has taken the same factors of the Quality Indicator Survey,
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the QIS, and to show that it works better than the current system
we have?

Dr. KRAMER. OK, so the evidence we have—the case studies are
one example. We went in and used QIS methods and then the sur-
veyors used the traditional process, and there were pretty dramatic
differences in the problems identified. The other evidence is what
you hear from the surveyors. They all say it is more consistent,
more objective. That is why the States are lining up to do it. And
what is very interesting is that there is another group that is start-
ing to support it and that is the provider community because they
also find it more objective. Even though there are more deficiencies
in QIS and in different areas and in some new areas, there is sup-
port there among providers.

Mr. StuPAK. Dr. Koren mentioned the Advancing Excellence pro-
gram that nursing homes are voluntary doing. Are you familiar
with that program?

Dr. KRAMER. I am familiar with that program.

Mr. STUPAK. How does that relate to the QIS?

Dr. KRAMER. At this stage, because QIS is not rolled out nation-
ally, it is not integrated with that Advancing Excellence activity.

Mr. STUuPAK. Could it be integrated?

Dr. KRAMER. It could be fully integrated and broaden that initia-
tive so that you could target the full range of the Code of Federal
Regulations instead of more narrowly targeted areas.

Mr. STUPAK. You mentioned $20 million to get the other States
into it. Were those the States that were first selected as the pilot
States or are you talking about nationwide?

Dr. KRAMER. We could do it nationally for $20 million. The pilot
States are in it. There are three more being rolled out this year.
With $20 million, it could be rolled out to every State in the coun-
try.

Mr. STUPAK. Dr. Zimmerman, you mentioned your group had
looked at 1,000 nursing homes. Is it fair to say that CMS’s regu-
latory framework is not equipped to address the contemporary
challenges posed by chain ownerships that we heard about in the
earlier panel?

Dr. ZIMMERMAN. Well, I think that the regulatory process as it
currently exists is to some extent limited by the fact that the con-
tracting agencies that actually carry out the surveys are the State
survey agencies, they are State agencies, and to my knowledge,
there has been very little thus far. Now, I am not privy to a lot
of the information within CMS so I would defer to Administrator
Weems on this, but to my knowledge, there hasn’t been a lot of ac-
tivity that enables survey agencies to cross State lines, and so if
you have a corporation that has facilities across a variety of States
or regions, it is somewhat difficult within that regulatory commu-
nity to be able to do this. So that is one issue. The other issue is
that I think that the internal compliance function within corpora-
tions as well as looking at the systems of care is something that
the regulatory process right now is not that equipped to do. That
is not to say that there is not a prominent role for it but I think
it has limitations in terms of looking at systemic changes that can
be brought about.
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Mr. STuPAK. As we look at these private equity firms, and I
think in my opening I said more than 50 percent of the nursing
homes now are owned by private equity firms, I got the distinct im-
pression in listening to the earlier panel that while the nursing
home administrator who would be there when the surveys are
going on would like to do the right thing but who do they turn to
to get the resources to do it or to make those policy decisions? In
your surveys, did you see that when you did a nursing home that
was locally or privately owned as opposed to those that are part of
a chain in a private equity firm?

Dr. ZIMMERMAN. Well, we certainly saw the phenomenon of facil-
ity leadership wanting to engage in more resources. This phe-
nomenon was not universal but we saw quite a bit of it. I don’t—
I am not prepared to say that that was systematically different be-
tween private equity firms and other organizations, Number one,
and Number two, it is also true that in some cases, the reversed
phenomenon took place, which is that there were district and re-
gional folks within a corporation that wanted to engage in quality
initiatives and there was some resistance. So this is a complicated
problem.

Mr. STUPAK. I have one last question and then I will turn to Mr.
Shimkus. Dr. Kramer, you said $20 million for full funding the na-
tional rollout of the QIS. You also said industry is now supporting
the QIS. Has there been any discussion about maybe having indus-
try help provide some of that $20 million to roll out the program?

Dr. KRAMER. I haven’t been privy to those discussions but——

Mr. STUPAK. I thought I would throw it out there.

Dr. KRAMER. That is an interesting

Mr. STUuPAK. How about you, Mr. Pruitt? Do you think industry
should provide some of that $20 million?

Mr. PRUITT. I am not aware of any discussions within our asso-
ciation to offer to help defray the cost.

Mr. STUPAK. Do you think it is a good idea?

Mr. PrUITT. I believe that we need to address our current fund-
ing issues before we spend our resources on rolling out that initia-
tive.

Mr. STUuPAK. Dr. Koren, do you want to say anything on that?

Dr. KOREN. No.

Mr. StupAK. OK. Mr. Shimkus for questions.

Mr. SHIMKUS. Thank you, Mr. Chairman. The $20 million, in the
numbers that we deal here in Washington, it didn’t seem like an
awful lot of dollars. It is interesting how we do it and how it gets
applied. This is a very good hearing and I appreciate all the testi-
mony.

Mr. Pruitt, you operate in three States. Is that correct?

Mr. PrurrT. Four States.

Mr. SHIMKUS. Four States. Do you know—the question I had
asked earlier on the—you may not see it because you just see the
reimbursement from the State on Medicaid services, but do you
know the individual States’ FMAP from the four States that you
service?

Mr. PRUITT. I have a general idea but I would be afraid to quote
those FMAP statistics to you. I can get that for you at a later date.
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Mr. SHIMKUS. It would just be interesting in your service area
whether you have one 50/50 State, one 60/40, one—I really dislike
this FMAP, and when we talk about the reimbursement for serv-
ices and care, it is just—if you can get funded, it might help people
do cost shifting. But I also observed, I think all of us who have had
loved ones have observed the change in care and the continuum of
care, as I mentioned before, and I think the continuum of care
probably can help. Those who are moving to this continuum of care
are probably more—I shouldn’t just be generalizing but it is our
own experiences as Members of Congress, we go into nursing facili-
ties, we visit all these different aspects, and then—but the newer
ones—what I want to focus on is the debate now is this QIS and
what the industry is doing on its own, and there was a percentage
of 43 percent, Dr. Koren mentioned 43 percent participants. The
debate is, how do you get the 57 percent to get to 100 percent and
do you do it regulatory? And then the debate is, if you have the
information, then how do you follow up the ladder? If it is vol-
untary, then where is the ability of government to step in? So why
don’t you answer that question? I think I want to go to Mr.
DeBruin for hopefully a segue into it after I get—how do we get
the other 57 percent to be involved?

Mr. PrRUITT. The Advancing Excellence campaign has been a tre-
mendous success, and as was mentioned earlier, it is 2 years old.
During that time, we have seen participation dramatically increase.
From my own organization’s experience, all of our facilities partici-
pate in Advancing Excellence. The American Health Care Associa-
tion has publicly stated that it encourages all members to partici-
pate in the campaign. One of the ongoing industry efforts is, we are
collecting quality statistics about our members and where there are
deficiencies in practices, we are offering resources to help them im-
prove.

Mr. SHIMKUS. Before I go to Mr. DeBruin, Mr. Zimmerman, how
does this program affect the internal compliance issues that you've
discussed or does it not? Is there a connection? Have we got three
different things going in different directions?

Dr. ZIMMERMAN. Well, I don’t think they are completely inde-
pendent at all. I think that the Advancing Excellence campaign is
really an initiative, a quality improvement initiative that has taken
on aggregating importance throughout the industry and I think
that is very important. It can be very complementary to internal
compliance functions. Frankly, internal compliance is just good
management and so if you are engaged in good management, you
are going to look for quality improvement programs as well. I
would suggest that what we need to do, as any good manager
would do, is to make sure that we validate that what we are being
told in terms of some of the outcomes, in terms of some of the proc-
esses is happening as we are told it is happening, and I am not
suggesting that we need to do that because we don’t automatically
believe somebody but it is just good oversight and management to
make sure that we validate these quality improvement efforts. So
I think they can be very complementary.

Mr. SHIMKUS. And what is the number of nursing homes that are
involved in internal compliance issues?
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Dr. ZIMMERMAN. Well, I am aware—I am not sure I have this
correct but I think that with respect to the corporate integrity
agreements, there probably are anywhere from 1,000 nursing
homes to 1,200 nursing homes that have been part of corporate in-
tegrity agreements with the Office of the Inspector General. The
OIG also has corporate compliance agreements with probably an-
other 1,000, I would bet, but at any rate—so that would represent
a little over 10 percent of the industry.

Mr. SHIMKUS. The mandatory versus voluntary, what about vol-
untary?

Dr. ZIMMERMAN. I am not actually that familiar with the vol-
untary ones because we don’t get involved as outside monitors in
this process, so I would have to defer to actually Mr. Morris, who
was on the previous panel.

Mr. SHIMKUS. Mr. Pruitt, do you have a compliance program?

Mr. PrRUITT. We have a voluntary—well, before our purchase of
the Monks Corner facility, we were not required to have a compli-
ance program. Once we purchased that facility, they wanted us to
maintain the quality of care compliance program. That was 8
months ago. Prior to—since 2002, we have had a voluntary compli-
ance program that is extremely effective within our organization.
We have used it to improve quality and ensure that we are in com-
pliance with all Federal laws and regulations.

Mr. SHIMKUS. How does that help you? I mean, you said it helps
you. How?

Mr. PrurrT. We have a corporate compliance officer, who is also
trained in Six Sigma. She has a staff that analyzes our data. When
there are issues, we identify them internally and disclose them
when necessary to government authorities. This, by being
proactive, we are able to catch problems before they become a large
event in our corporation.

Mr. SHIMKUS. Thank you, and I have been meaning to get to Mr.
DeBruin. The first panel dealt with Connecticut and the sad state
of affairs, so what I am trying to do is connect the dots and I am
trying to say OK, we need to have information. We have got Dr.
Kramer’s system that sounds like it is pretty good. We have got in-
dustry working on its own. The State still has a major role to play
with licensing and the attorney general, and we saw in the Con-
necticut issue, that there was a problem identified and there was
a couple steps that had failed within the States. My issue is, how
much—if we are going to re-look at this, we also have to look at
the ability of the States to carry their share of the load as far as
laws on the books to help us in this process and segue more of this
information into that arena. Would you agree?

Mr. DEBRUIN. Absolutely I agree. I think States obviously play
a major role, I think. I agree that voluntary programs are very im-
portant. In fact, the Advancing Excellence program is a program
that we as a union are very involved in and support and I think
that the questions you are asking go right to the heart of the issue
here, which is there are many of the providers—most of the pro-
viders that our union represents are very good providers that do
volunteer and do very good work to comply. The problem is with
those who don’t and that, as Mr. Morris testified earlier, based on
recent surveys and information that is available, if 20 percent of
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the nursing homes in this country are actually putting nursing
home residents at risk by not being involved in these voluntary
programs and not complying, that is—of 1.5 million residents in
nursing homes, that is 300,000 people, and that is really, I think
what regulation is needed for, is to hold those providers account-
able.

Mr. SHIMKUS. And again, I will just end up by saying because of
the way the industry has changed in rural small town America,
there are still probably in the model of care from 20, 25 years ago
where they haven’t done this expansion or capital because the
numbers are there not to, and it is going to be interesting to see
how we segue because they are needed. That is why I am so hot
on the FMAP, and I will end on that.

Mr. StuPAK. Mr. Walden for questions, please.

Mr. WALDEN. Yes. Thank you very much, Mr. Chairman. I want
to take issue with my colleague from Illinois, who suggests that we
are all headed toward the nursing home. I have no plans to run
for the United States Senate.

I want to touch on a couple of issues from a serious standpoint
now, because I have actually spent more time in the nursing home
in the last year than I would have liked. My brother was nearly
killed in a motorcycle accident in August. My mother-in-law actu-
ally just passed away this morning. And so there are some real-life
issues I think many of us deal with and have questions with and
some of them, frankly, are the stupid regulations that are on the
books today, and I wish I could have been here for the earlier part
of the panel but I wasn’t able to. In my brother’s case, he is now
fortunately mostly recovered. He went into a veterans’ nursing
home, which was terrific except that there is a regulation that says
you can’t put up the little bar there on the side of the bed because
it is considered a restraint. So you know what they did? They low-
ered the bed as far as they could to the floor and put a plastic mat
out with a sensor so when he would roll out of the bed, he would
roll onto a mat, because there is a regulation or a law that says
oh, no, you can’t restrain somebody like that. I mean, that is pretty
darned stupid out there, and I just wonder, we all talk in these
terms of quality assurance and yada, yada, yada. I want to get to
the real-life problems that you all are dealing with and that we as
family members deal with. And then I read about, the issue here
is the State inspectors apparently aren’t doing their jobs, and I am
wondering, do we need a new law or do we just need to bring the
States up short and say do your job, do the inspection, report back.

The other issue, and I know this came up in earlier discussion
about access to ownership. I was a licensee of the Federal Commu-
nications Commission for more than 20 years. We had to file an-
nual ownership reports and I believe those were available on the
Internet. How hard is this with today’s technology to do that? And
if there is a change in ownership, you are required to file or you
don’t get paid. It is real simple. And so it just strikes me, there are
some of these things that don’t make a lot of sense, and I have seen
really good treatment and I have seen some real bonehead mis-
takes. My mother-in-law was gluten intolerant, allergic to wheat.
Two mornings in the same week they tried to feed her Cream of
Wheat for breakfast. They ground up pills that were time-release



175

because she was having trouble swallowing. We ended up hiring
private care to be in the room to make sure those things didn’t
happen.

So, I mean, I have seen all sides on this industry. I have also
seen when my mother was in her final years, a decade or more ago,
that the staff was so burdened with the paperwork requirements
of the government that they didn’t have time to do the care they
were trained to do. And so I don’t want to see us go to the point
where we just add a whole new layer of rules and regulations,
some of which, as I have said, don’t make any sense to me as a
layperson here. I talked to a nursing home administrator who man-
ages some homes that deal specifically with those who have mental
deficiencies and they are required under the rules in this particular
State, not my own, that all those people have access to anything
anybody else has access to, and he said, that means if we have
drain cleaner, they can get access to it and we can’t lock it up. I
mean, it just makes no—there are some commonsense things here.
We cannot micromanage. We have to have responsible people and
then we have to have quality assurance programs that enshrine
that commonsense piece.

Can any of you explain to me why we would have a rule on the
books that says if somebody is rolling out of bed repeatedly, you
can’t have one of those bars you put up like you do if you have a
baby? Dr. Kramer?

Dr. KRAMER. Why don’t I talk about it?

Mr. WALDEN. And who is doing something about it?

Dr. KRAMER. So here is the dilemma. There is a code of regula-
tions.

Mr. WALDEN. Oh, I know.

Dr. KRAMER. And that code of regulations are quite nonspecific,
and the issue with physical restraints is, there are cases where
somebody is truly at risk and there is no other way but some form
of a system for helping them preventing falls. But there are all
sorts of ways of doing that, and the trick is, how do you apply these
regulations in individual cases. And that is why you need a struc-
tured process. You mentioned that you don’t think the surveyors
are doing their job.

Mr. WALDEN. No, I am just saying what is in the press reports
here and——

Dr. KRAMER. Well, the thing about the surveyors is, I don’t think
in the current process they have the tools always to do the jobs and
help them work through the decision process in order to apply
those many regulations. Those regulations make a lot of sense in
many, many cases and you just have to figure out how to apply
those regulations to individual cases.

Mr. WALDEN. Somewhere, though, we have lost common sense
and there has to be a threat of the person running the operation
that says if I do anything, I am going to get sued or I am going
to get fined. Tell me then why they couldn’t put, or I was going to
go put the bar up on the bed. I mean, every hospital bed has one
of those.

Dr. KRAMER. That actually doesn’t have the impact that every-
body thinks it is going to have in terms of prevention because there
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is some danger associated at times with those bars. People can
get——

Mr. WALDEN. I could give you two pages to tell you how many
times he rolled out on the floor.

Dr. KRAMER. Well, that is a problem. He shouldn’t be rolling out
of bed.

Dr. ZIMMERMAN. Actually, let me supplement what Dr. Kramer
says.

Mr. WALDEN. He wasn’t injured. They had a nice pad and a little
device that went off every time he rolled out.

Dr. ZIMMERMAN. Our monitors have seen at least 50 cases in
which people have strangled themselves in side rails. They have
seen cases in which people have climbed over the side rails because
they were in danger of falling, and they could get over the side
rails just as easily as they could fall without the side rails. So that
is the reason for the

Mr. WALDEN. You can’t redesign side rails? We have done cribs,
redesigned those.

Dr. ZIMMERMAN. That is exactly right. There are ways to design
restraints that would keep somebody from falling out of bed with-
out having it be side rails, some of which can kill people. So I think
that is what Dr. Kramer is saying. There is common sense that
needs to be provided, and the application of a rule which is blind
to the context in which it is being applied is agreed to be bad.

Mr. WALDEN. That is the issue.

Dr. ZIMMERMAN. And yet there are ways in which we can do this
without having to put somebody in the kind of jeopardy that we
have just discussed. So yes, there is a solution to your problem.

Dr. KRAMER. And every one of those things have a risk:

Mr. WALDEN. Of course they do.

Dr. KRAMER [continuing]. Associated with them and so the appli-
cation of all these regulations has to be done with care, and side
rails turns out to be a reasonable regulation. The issue is to ap-
proach it and make sure that people aren’t falling out of bed. There
are other ways to approach that kind of issue and——

Mr. WALDEN. Mr. Pruitt?

Mr. PRUITT. If I can answer from a provider’s perspective, AHCA
has encouraged the creation of a commission to examine issues
such as that. The restraints is a quality measure that we do meas-
ure on a periodic basis but all of the quality measures need to be
examined. For instance, high-risk pressure ulcers is one of the Ad-
vancing Excellence initiatives that is publicly tracked. What is an
issue with this indicator is that you don’t count the indicator on the
initial assessment, so if I met a patient with a high-risk pressure
ulcer on day 5 when I do my initial assessment, that doesn’t count
against me. But if I haven’t healed that pressure ulcer by the 14-
day assessment, it goes on my record as a deficient practice if you
measure that in terms of quality indicators. AHCA believes we
need to examine quality measures and come up with a smarter way
of looking at the measurements of quality.

Mr. WALDEN. Anybody else?

Thank you, Mr. Chairman.

Mr. StuPAK. Thank you.
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Let us go another round with this panel here. It is a good panel.
We have had some good discussions.

Mr. Pruitt, if I was going to go into the nursing home business
and we have these private equity firms moving in there, if you take
a nursing home, how much should I be able to expect on return on
my investment? Is there a rule of thumb that you look at?

Mr. PRUITT. There is no real rule of thumb. I can only speak to
how we look at a facility when we look at purchasing one. We look
at the long-term value that it can create, and a lot of it has to do
with our social mission as well as how we feel that will fit into our
model of care, which also involves community services. So we look
at a center-by-center basis. We plug in the staffing levels that we
would provide, which typically is more than the seller provided,
and we look at our ability to operate that center and achieve the
type of care we want to achieve.

Mr. STUPAK. The private equity firms, Carlyle, and I think Mr.
DeBruin mentioned they got a $5.5 billion return they have to
make up. When you buy a number of centers, as you said, there
has to be some kind of expected return on it, otherwise you
wouldn’t do it, and especially private equity firms who are in the
business of making money. So I am just a little bothered with that.

Let me ask this question. The Advancing Excellence, does it cost
more to implement it or is it commonsense things you should be
doing and you make up for deficiencies elsewhere within the home
agld ?you eliminate those deficiencies so in the long run it is profit-
able?

Mr. PrurrT. What Advancing Excellence has allowed us to do is
concentrate our resources and moving certain indicators. In my
opinion, it does not cost more to implement the initiative. In fact,
it saved money on the back end. If we can identify problems and
as an industry share best practices, we are more than likely to de-
crease the cost of care. If we can prevent a wound, it is going to
be cheaper than if we have to treat a wound, and I believe Advanc-
ing Excellence encourages us to do what is right in the first place.

Mr. StUPAK. Well, then, Dr. Koren, why wouldn’t more centers
come into your Advancing Excellence? We are at 43 percent. I
think Mr. Shimkus said what about the other 57 percent. How do
we get them there?

Dr. KOREN. Well, remember, we have only been doing this now
for less than 2 years, and it is a voluntary effort and I don’t think
you will ever get 100 percent of people to volunteer for something
like this. But what we are hoping to do is, we are hoping to reach
out to people and start to show the advantages of improvement. As
Mr. Pruitt said, one of the things, one of our targets is trying to
increase staff retention. The cost to a nursing home of high staff
turnover is profound, and here is a way that you can both improve
quality and save costs, and we are trying to show those kinds of
things so that we have people come into the campaign and kind of
join it. We are going to continue it. We are looking to use our local
area network to continue to recruit.

Mr. STUPAK. So basically your quality program here, your Ad-
vancing Excellence, while there can be some beneficial, as Mr. Pru-
itt said, it is easier to prevent the wound, the open wound as op-
posed to treat it. That is the incentive, right, better quality care?
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Maybe you can cut down your costs. But there is nothing manda-
tory, there is no enforcement. If I am in it, I am participating and
I think this is just too much a hassle and I drop out, there is no
mechanism or no punishment for doing that, is there?

Dr. KorgEN. No, this a completely voluntary campaign, and so it
has that limitation as well as that advantage.

Mr. StupAK. All right. Let me ask this question. It came up in
the last panel, besides ownership, one of the things that they were
talking about was a database, and Mrs. Aceituno, who testified
about her husband there, she felt like she didn’t get enough infor-
mation about the quality of care that was provided by that center
that her husband was at and she said if there is one thing she
wanted to see was a more comprehensive report or patient informa-
tion before you put your loved one in a nursing home or a center.
Any problem with that, like identifying who the owners are, what
are your rights before you enter into a center? Do either Mr. Pruitt,
Dr. Koren or anyone else want to comment on that?

Dr. KorgN. I think that one of the big problems, first of all, as
we know, the nursing home compare site just has a very limited
amount of information and a lot more could be put on there in
order to help people make the decision. But I think we should also
realize the discharge planners, and most people who end up in
nursing homes come from a hospital, don’t tell people to go look at
it. So one of the things we have got to do is work collaboratively
with the hospital side to ensure that people know where to go to
get information.

Mr. StuPAK. How about online information? We are suggesting
that be done in our Food and Drug bill that we are moving on so
someone—you would know where to go to have that information as
to the ownership, what is its quality assurance or Advancing Excel-
lence, if they are a member of that program or not. Just trying to
get more information online, would that be appropriate?

Dr. KoOregN. I think it would be critical. I had to choose a nursing
home for my father, and while I was able to go to Nursing Home
Compare because I knew about it although the discharge planner
didn’t tell me about it, it provided enough information that I knew
what nursing homes were in his area and I could start to narrow
my search. But it certainly didn’t provide enough information to be
able to go and say I know this one is a good one and this one isn’t.

Mr. STUPAK. So you would have no objection to an online pro-
gram or some universal database nationwide?

Dr. KorgN. No.

Mr. STUPAK. Mr. Pruitt?

Dr. ZIMMERMAN. Mr. Chairman, one other point about this is
that

Mr. STUPAK. Sure, and then I will go to Mr. Pruitt. Go ahead,
Mr. Zimmerman—Dr. Zimmerman. I am sorry.

Dr. ZIMMERMAN. The issue—two other points about the Nursing
Home Compare and that information. First of all, we actually were
engaged in a project that was funded by the Commonwealth Fund
to engage folks in using some of this information, using the data
on the quality indicators and the deficiencies, et cetera. It turned
out that one of the most difficult groups to engage in this process
was hospital discharge planners, and it is not clear even to this day
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why it was somewhat difficult to get them to be engaged but I
think in fact they probably had a lot of other things to do and felt
that they might have had sufficient information. So we have to
make sure that those professionals who are responsible for the ref-
erence to nursing homes are going to be using this information.

Secondly, I think one of the opportunities we are really missing
in this information is that it is not just the selection of the nursing
home that means that you can use this information, because as
several of you have mentioned and several panel members, frankly,
the selection of a nursing home is very limited. It is extremely lim-
ited in rural areas. There just aren’t that many options, and you
have a very traumatic situation. What I am talking about is using
this information after the selection to make sure that you can mon-
itor how well the nursing home is taking care of your mother,
which I think would suggest a somewhat different way of putting
the information together.

Mr. STUPAK. Mr. Pruitt, you had wanted to say something?

Mr. PRUITT. I would mention on the transparency aspect of our
industry, many corporations including myself and including those
that are involved in private equity do release voluntary quality re-
ports that report on our indicators, many of which are the same as
the Advancing Excellence campaign. The American Health Care
Association supports transparency but I urge the Committee to be
careful that we don’t restrict capital in our profession, in our indus-
try. We are serving our patients and our residents in outdated
buildings, many of which were built in the 1960s and 1970s. If we
disclose all relationships, we may discourage banks which lend our
corporation money and have really no say-so in our operations from
investing in our industry.

Mr. StupPAK. I think what we are trying to say is, we need to
know who do you go to, and not have to discover which shell the
pea is under. You know, if your number of entities limited liability
corporations, fine. Someone is in charge of making decisions about
that facility; who is it. That is who we need to know so the ombuds-
men can do their job without having to go to litigation. Mr. Kra-
mer?

Dr. KRAMER. I would just like to say that I concur with the no-
tion of transparency and that there ought to be much more infor-
mation available to residents and to discharge planners and people
making these decisions. One of the things I think we need to keep
working on is the breadth of that information, and again, I come
back to QIS because of the breadth. It covers quality-of-life issues
and a full range of the regulatory areas. It turns out that a lot of
times the issues that are most important to residents are things
like self-determination, somebody waking you up at 5 in the morn-
ing versus getting up, things that Dr. Koren talked about. That in-
formation is not very available, and there are some very important
things that we need to make available and I think we can do that
with a much broader array of information than we currently pro-
vide people.

Mr. SturAK. We ask for transparency from the ownership and
from the nursing homes but we still need transparency from CMS
on the Kramer report and the QIS report, and we are still waiting
on that.
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Dr. KRAMER. I mistakenly did not comment about the QIS eval-
uation report and I should just tell you something about it since
I do know about it. One of the reasons it hasn’t been released is
that it is inconclusive. It took a long time to do. They actually only
went on 10 QIS surveys, and in their own words, they qualify these
findings by noting, “the comparisons between QIS and standard
surveys were limited by sample size, thus the data we provide are
best used for survey improvement purposes rather than to inform
decisions about what type of process.” So they ended up with a very
modest study that wasn’t actually conclusive and didn’t really ad-
dress the consistency issue. So I know there is a lot that needs to
be done to put that in context and say how CMS is going to address
the concerns here but move forward. And they all recommended to
move forward with QIS and so that is why CMS has moved for-
ward.

Mr. StTUPAK. Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman. I don’t really have a lot
more but I do want to follow up. You may not have the answer,
but it is my understanding that hospitals provide more informa-
tion. The irony behind this is that hospitals have to provide more
information. Then you have the discharge planner who is not really
requiring or helping in sending someone to a facility. We all know
the recidivism aspect. I don’t know if that is the right word. But
if you go to a place where the care is not great, you could be
bounced back to the hospital. So the whole aspect of—you would
hope, if you are concerned about the patients and the wellness that
the discharge planner would want to encourage care to a proper
provider. Maybe there is concerns about—I don’t know. Why
wouldn’t they—Dr. Zimmerman, it looks like you want to respond.

Dr. ZIMMERMAN. Well, I am not sure why they would not want
to know. I think that there hasn’t been a really organized way of
providing the information, et cetera, but frankly, the transition of
care between settings is, to put it bluntly, one of the scariest as-
pects of our care problem now with the elderly. It is abysmally bad
in terms of the transfer of information from the acute care setting
to just about any other setting, whether it is home care, whether
it 1s skilled nursing facilities, whether it is a hospice, whether it
is a long-term acute care hospital, et cetera. In my testimony, I
said the following, which I can repeat very quickly if you will per-
mit me. If we are truly to accomplish the goal of giving our elderly
citizens the care they so richly deserve, then we need to expand our
focus to include the other care provider settings that feed into
skilled nursing facilities. In particular, this must include greater
scrutiny of acute care hospitals whose discharge practices have
placed enormous pressures on skilled nursing facilities because
sometimes they will discharge folks before they are ready to be dis-
charged and sometimes the hospital itself is inadequately prepared
to provide the complex care needed by elderly patients. We have
some hospitals that have a program called an ACE program, Acute
Care for the Elderly. About 40 hospitals around the country have
this program. But often they don’t, and frankly, that is not their
business. That is not, as we say in economics, their comparative
advantage. And so I think we have to be very careful to make sure
that this setting transfer is handled more carefully than it is now.
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Mr. SHIMKUS. I appreciate those comments. It is kind of scary
and it is scary for families too as they are trying to move people
through the process. In some hospitals in southern Illinois, because
of the way just regular healthcare has changed from inpatient to
outpatient, they have beds and they have segued into skilled nurs-
ing facilities. So I imagine in that facility where you have limited
choices, I would think and I will go check with my local providers,
that is not a big a problem because you are just going from really
one wing of the hospital to another. But I just want to—I will make
a comment on the—I would think if I was a provider and I had my
own quality assurance program or the Advancing Excellence issue,
that is something I would be advertising and throwing information
out, as Dr. Zimmerman said. I mean, it is an aspect of where you
can get a competitive advantage as people are looking for quality
care.

This whole resident-centered care, which we all know is—we all
want to be individuals. We want individuals in education planning.
We don’t want to be segmented into groups. That has got to cost
a little more, doesn’t it?

Dr. KOREN. What we are finding, at least what we found from
the survey that we just conducted, was that in fact there seems to
be a positive effect on the bottom line. It might be a program that
costs before it saves, but ultimately as you start to empower staff,
as you start to make them in charge of their own residents and
make it a better job, you have lower turnover, you have happier
residents, you have higher occupancy rates, you have fewer law-
suits, you are not being dinged on surveys. I mean, there are huge
advantages to really individualizing the care and taking care of
those people, and it is really trying to get people to understand
that, that not only is it a good way to do business but it is the right
way to do business.

Dr. KRAMER. And I would concur with her. You know, the prob-
lem is not a cost issue to start doing resident-centered and culture
change care. The issue has more to do with the focus of our whole
regulatory system and our whole quality-of-care system. Quality of
life has not been part of that focus for a long time, and the amount
of reliance on what residents and families tell surveyors has not
really been the focus. And it is starting to become the focus and
it needs to be the focus of the regulatory process and the quality
improvement process.

Mr. PrUITT. I would say as a provider, there are aspects of resi-
dent-centered care which absolutely do not cost more. It is instead
a way of changing how you operate a building. For instance, tradi-
tionally, nursing homes in many of our state regulations require
higher staffing on the first shift. Well, many of our patients don’t
wish to be bathed or have their activities of daily living performed
on the first shift. They may have done that traditionally at night.
So as an operator, as we have more consistent staffing across all
shifts, it is a reallocation of resources and it becomes more outcome
driven, more customer satisfaction driven than necessarily regu-
latory driven.

Mr. SHIMKUS. I thank you very much.
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Mr. Chairman, since I have no more questions for this panel, I
don’t want to segue into the high cost of energy for healthcare de-
livery. That is a debate for another time.

Mr. STUPAK. I am always willing to have that debate with you.

Residents at Pine Crest Medical Care Facility, which you prob-
ably know in the Powers area, has opened a couple of these resi-
dences and I was there 2 weeks ago as they cut the ribbon and all
this, and it was really interesting that these were probably some
of the most severely injured people but they were so excited and
they did one a year earlier so this would be their second one, and
I asked about the cost and the initial cost to build the building
with special features. There is a cost there, but in the long run,
happier, staff is happier and the quality of life that you speak of
was much greater. So I think there are a lot of good things hap-
pening.

Let me ask you one question if I can. How often does a hospital
person call and say we are discharging such and such who just had
major surgery, can you handle them or what would you rec-
ommend? Do you have that much interaction with a hospital on a
discharge or is it just the family heard about you and showed up
with their loved one?

Mr. PruUITT. We have tremendous interaction with the acute care
setting. The discharge planners in the hospital routinely contact
nursing facilities to understand their capabilities of caring for pa-
tients. They will then find several options for the family. They will
inform the family of their choices. We know from our satisfaction
surveys that we conduct that our family members visit several fa-
cilities before ultimately deciding on ours so from our corporation
standpoint, and I believe I can say from the industry as a whole,
there is tremendous interaction with acute care settings.

Mr. STUPAK. Let me thank this panel. It has been most inter-
esting, and thank you very much for your input into this problem
that it has been 31 years since this subcommittee has visited it. We
will keep on it, I can guarantee you. I think we all have some per-
sonal experiences we can relate to and we appreciate what you do
and helping us understand it. Thank you.

As I call up our witness on the third panel, we have Mr. Kerry
Weems, who is the acting administrator at the Centers for Medi-
care and Medicaid Services, CMS, as we call it, within the Depart-
ment of Health and Human Services, and we appreciate the fact
that you stayed with us all day today and have been interacting
as we had a chance to say hello out in the hall. It is the policy of
this subcommittee to take all testimony under oath. Please be ad-
vised that witnesses have the right under the Rules of the House
to be advised by counsel during their testimony. Do you wish to be
advised by counsel during your testimony, Mr. Weems?

Mr. WEEMS. No, sir.

Mr. StupaK. OK. Then I will ask you to please rise, raise your
right hand and take the oath.

[Witness sworn. ]

Mr. STUPAK. Thank you, sir. Let the record reflect that the wit-
ness replied in the affirmative. He is now under oath. We will
begin with your opening statement, and again, 5-minute opening
statement. A lengthier statement can be submitted for the record.
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Mr. Weems.

STATEMENT OF KERRY WEEMS, ACTING ADMINISTRATOR,
CENTERS FOR MEDICARE AND MEDICAID SERVICES, U.S. DE-
PARTMENT OF HEALTH AND HUMAN SERVICES

Mr. WEEMS. Thank you very much, Mr. Chairman. Good after-
noon. Mr. Shimkus, good afternoon. Congratulations on your deci-
sion to retire, which I guess we——

Mr. SHIMKUS. Yes, from the Army Reserves. My wife called and
said no, you are not leaving.

Mr. WEEMS. Congratulations on your service there.

Thank you for inviting me to testify today. Roughly 1% million
Americans reside in the Nation’s 16,000 nursing homes on any
given day. More than 3 million rely on the services provided by a
nursing home at some point during the year. Those individuals,
their families and friends must be able to count on nursing homes
to provide reliable care of consistently high quality.

Charged with overseeing the Medicare and Medicaid programs,
whose enrolled populations comprise the vast majority of home
residents, CMS takes nursing home quality very seriously. Our ef-
forts are broad including initiatives to enhance consumer aware-
ness, transparency, as well as vigorous survey enforcement proc-
esses focused on safety and quality.

Consistent with statutory requirements, we conduct onsite re-
views of every nursing home in the country at least once every 15
months, once a year on average. Surveys focus on the quality of
care experienced by facility residents regardless of who owns the
facilities. Our focus on actual outcomes ensures that Medicare’s
quality assurance system does not depend on particular ownership
of a facility. We do continuously seek to improve the effectiveness
of both the survey process and the enforcement of quality care re-
quirements. An example of such continuous improvement is our
Special Focus Facilities initiative, which addresses the issue of
nursing homes that persist in providing poor quality. This rel-
atively new initiative is just one of many efforts underway at CMS
to further improve nursing home quality.

I have brought a chart with me today that includes a set of com-
mitments I made last November before a Senate panel, and it has
been updated to show progress to date. Beginning with the green
checks, those represent actions completed. CMS participation in
leadership and Advancing Excellence in Nursing Homes campaign
continues. On November 29, 2007, we posed on our Web site the
Nursing Home Compare, the names of the Special Focus Facilities,
a major step forward in greater transparency toward nursing home
quality. We expanded the Quality Indicator Survey pilot in Feb-
ruary to include a sixth State, and we are looking forward to more
promising results. Last month CMS cosponsored a well-attended
national symposium on nursing home culture change.

Now, moving to the work in front of us, which represents actions
in progress, I believe we are nearly ready to be able to roll out a
demonstration project focusing on value-based purchasing for nurs-
ing homes, which would test payment incentives to improve qual-
ity. We are also working on a final evaluation of a 3-year pilot to
test a system of criminal and other background checks for perspec-
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tive new hires in nursing homes. Target release of this final report
is this summer. In June, we expect to publish results from an ongo-
ing campaign to reduce the incidence of pressure ulcers in nursing
homes and to reduce the use of restraints. In July we hope to pub-
lish new guidance to surveyors on nutrition in nursing homes, the
latest of an ongoing CMS effort to improve the consistency and ef-
fectiveness of the survey process.

In August, our new contract with the quality improvement orga-
nizations will take effect. We plan to build into that contract an
ambitious, unprecedented 3-year agenda for QIOs to work on nurs-
ing homes that have poor quality including those in the Special
Focus Facilities. Also in August, we plan to release a final regula-
tion on fire protection safety requiring all nursing homes to be fully
sprinkled by a phase-in period.

In September we hope to issue a report describing the methods
for improving the accuracy of staffing information available for
posting on the Nursing Home Compare site.

Finally, as I have stated previously, we would envision sup-
porting legislation to permit the collection and escrow deposit of
civil monetary penalties as soon as the penalties are imposed.

In closing, I would like to again stress that regardless of setting
or ownership, quality health and long-term care for Medicare and
Medicaid beneficiaries is of utmost importance to CMS.

I would be happy to answer your questions. Thank you for the
opportunity to appear today.

[The prepared statement of Mr. Weems follows:]



STATEMENT OF

KERRY WEEMS
ACTING ADMINISTRATOR

CENTERS FOR MEDICARE & MED

SAFEGUARDS

'HE HANDS OF STRANGERS: AR
. WOR

May 15, 2008

7S

CENTERS for MEDICARE & MEDICAID SERVICES




186

Testimony of
Kerry Weems
Acting Administrator
Centers for Medicare & Medicaid Services

Before the
House Energy and Commerce
Subcommittee on Oversight and Investigations
. On
In the Hands of Strangers: Are Nursing Home Safeguards Working?

Good afternoon Chairman Stupak, Representative Shimkus and distinguished members of
Congress. It is my pleasure to be here today to discuss the Centers for Medicare &
Medicaid Services’ (CMS) initiatives undertaken in the past few years to improve the
quality of care for nursing home residents. Our quality efforts in this area are broad,
including initiatives to enhance consumer awareness and transparency, as well as

rigorous survey and enforcement processes to ensure nursing facilities provide quality

care to their residents.

Background

Americans are growing older and living longer — many with complex, chronic medical
conditions. As increasing numbers of our nation’s baby boom generation retire, the need
for high-quality long-term care, both in the community and in nursing homes will grow
commensurately. About 1.5 million Americans reside in the nation’s 16,000 nursing
homes on any given day.! More than 3 million Americans rely on services provided by a
nursing home at some point during the year.? Those individuals, and an even larger
number of their family members, friends, and relatives, must be able to count on nursing

homes to provide reliable care of consistently high quality.

! Centers for Medicare & Medicaid Services. 2008 Action Plan for (Further Improvement of) Nursing
{iome Quality (http:/www.cms.hhs.gov/CertificationandComplianc/Downloads/2008NHActionPlan pdf).
Ibid,
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In 2006, 7.4 percent (2.8 million) of the 37.3 million persons aged 65 and over in the
United States stayed at a nursing home.® By contrast, 22 percent of the 5.3 million
persons aged 85 and older stayed at a nursing home in 2006. Some of these were long-
term nursing home residents, while some had shorter stays for skilled nursing care

following an acute hospitalization.*

Roughly 1.8 million persons received Medicare-covered care in skilled nursing facilities
in 2005.° Medicare skilled nursing facility benefit payments increased from $17.6 billion
in 2005 to nearly $21.0 billion in Fiscal Year (FY) 2007.% Approximately 1.7 million
persons received Medicaid-covered care in nursing facilities during 2004, Medical
assistance payments for Medicaid-covered nursing facility services topped $47 billion in
FY 2005, representing nearly 16 percent of overall medical assistance payments that

year.®

Action Plan for Nursing Home Quality

Congress has authorized a variety of tools that enable CMS to promote — in the words of
the statute - “...the highest practicable physical, mental, and psychosocial well-being of
each resident...”® The most effective approach to ensure quality is one that mobilizes all
available tools and aligns them in a comprehensive strategy. An internal CMS Long
Term Care Task Force helps shape and guide the Agency’s comprehensive strategy for
nursing home quality. Each year, CMS publishes a comprehensive Nursing Home Action
Plan'® on our web site, which reflects the vision and priorities of the Task Force and the
Agency. The current Action Plan outlines five inter-related and coordinated approaches

~ or principles of action — for nursing home quality, as described in detail below.

? Centers for Medicare & Medicaid Services. Nursing Home Data Compendium
ghtto://wmxtcms.hhs. gov/CertificationandComplianc/12_NHs.asp#TopOfPage).
Ibid.
* U.S. Department of Health and Human Services. 2007 CMS Statistics at 4 and 34. Washington D.C.:
U.S. Government Printing Office.
€ 2007 CMS Statistics at 3 and 28. ‘
7 2007 CMS Staristics at 4 and 39. “Nursing facility” in this context includes SNFs and all other nursing
facilities other than intermediate care facilities (ICF/MR).
§ 2007 CMS Staristics at 29. Note these figures exclude payments under SCHIP,
‘:(}Section 1819(b)(2) of the Social Security Act.

See http://www.cms.hhs.pov/CertificationandComplianc/12_NHs.asp#TopOQfPage
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Consumer Awareness and Assistance. The first principle of action is consumer

awareness and assistance. Aged individuals, people who have a disability, their families,
friends, and neighbors are all essential participants in achieving high quality care in any
health care system. The availability of relevant, timely information can significantly help
such individuals to be active, informed participants in their care. This information also
can increase the ability of such individuals to hold the health care system accountable for
the quality of services and support that should be provided. To that end, CMS seeks to
providé an increasing array of understandable information that can be readily accessed by

the public.

With regard to nursing home care specifically, the CMS web site “Nursing Home
Compare” at www.Medicare.gov features key information on each nursing home; the
results of their three most recent quality of care inspections; and other important
information for consumers, families, and friends. The web site contains the results of 19
different quality of care measures for each nursing home, such as the percent of residents
who have pressure ulcers or are subject to physical restraints. Recently, CMS added
information about the extent of fire-safety features in each nursing home and any
deficiencies. CMS also added information about the percent of residents who were

vaccinated for flu and pneumonia.

Survey, Standards, and Enforcement Processes. The second principle is to have clear

expectations for quality of care that are properly enforced. CMS establishes both quality
of care and safety requirements for providers and suppliers that participate in the
Medicare and Medicaid programs. Such requirements are carefully crafted to highlight
key areas of quality and convey basic, enforceable expectations that nursing homes must
meet. Consistent with statutory requirements, more than 4,000 Federal and State
surveyors conduct on-site reviews of every nursing home at least once every 15 months
(and about once a year on average). CMS also contracts with quality improvement
organizations (QIOs) to assist nursing homes to make vital improvements in an

increasingly large number of priority areas. In August of this year, a new CMS contract
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for the QIOs will take effect. CMS plans to build into that contract an ambitious, 3-year
agenda for the QIOs to work with mursing homes that have poor quality, including the

Special Focus Facilities (SFFs).

‘We take our responsibilities for on-site surveys of nursing homes seriously. In 2006, the
most recent year for which complete data are available, the percent of nursing homes that

were surveyed at least every fifteen months reached

. Hursing Home Surveys
99.9 percent — the highest rate ever recorded. In ; Percent Completed 1995-2006

addition to about 16,000 comprehensive surveys T00.5% 1
that year, CMS and States conducted more than

45,000 complaint investigations in nursing homes, )
Our strengthened fire-safety inspections led to the Z:Z; ;
identification of 67.8 percent more fire-safety saon

1988 2000 2004 2002 2003 2004 2008 2008 :
deficiencies in 2006 compared to 2002 (to 66,470

from 39,618). Nursing homes have responded to these findings by improving their fire-

safety capability.

Quality Improvement: The third Nursing Home Action Plan principle is to have effective
quality improvement strategies. CMS is promoting a program of quality improvement in
a number of key areas. These areas include reduction in the extent to which restraints are
used in nursing homes; reduction in the prevalence of preventable pressure sores that
threaten the health and well-being of a significant number of nursing home residents; and
the Agency’s participation in a larger national movement known as “culture change.”
Culture change principles echo Omnibus Budget Reconciliation Act (OBRA) of 1987
principles of knowing and respecting each nursing home resident in order to provide
individualized care that best enhances each person’s quality of life. The concept of
culture change encourages facilities to change outdated practices to allow residents more
ifnput into their own care and encourages staff to serve as a team that responds to what
each person wants and needs. This past April, CMS co-sponsored a well-attended
national symposium on culture change and we anticipate the recommendations that came

out of the symposium will be availeble in the near future.

pel
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Quality Through Partnerships: The fourth Nursing Home Action Plan principle is to

promote quality through enthusiastic partnerships with any and all organizations that will
join with us. No single approach or actor can fully assure quality. CMS must mobilize
and coordinate many actors and many techniques through a partnership approach. State
survey agencies and the QIOs under contract with CMS are more than ever coordinating
their distinct roles so as to achieve better results than could be achieved by any one actor
alone. CMS is also a founding member of the “Advancing Excellence in America’s
Nursing Homes” campaign. This campaign is a collaboration among government
agencies, advocacy organizations, nursing home associations, foundations, and many
others to improve the quality of nursing homes across the coun'cry.11 The campaign
voluntarily enlists nursing homes to measure and make improvements in eight key quality
of care areas. More than 6,000 nursing homes have signed up to make quality
improvements such as the consistent assignment of staff to individual nursing home
residents; the assessment of satisfaction on the part of residents and families; or the

reduction of pressure ulcers.

Value-Based Purchasing: The fifth principle of the Nursing Home Action Plan is to use

purchasing power to promote quality. As the largest third-party purchasers of nursing
home services in the country, States and CMS exert leverage to insist on certain levels of
quality. CMS is working collaboratively with private and public organizations to
stimulate high quality care and improve efficiency. Payment reforms could show
promise in encouraging providers to deliver care that prevents complications, avoids

unnecessary medical services, and achieves better outcomes at a lower overall cost.

With these five principles in mind, the testimony will now turn to two topics that we
understand may be of special interest to the Committee. The first is the issue of nursing

home ownership, and the second is the CMS “Special Focus Facility” initiative.

! Information about the campaign for Advancing Excellence in America’s Nursing Homes may be found at:
httpi/fwww.nhqualitycampaign.org
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Nursing Home Ownership

CMS is aware of recent media reports about the relationship between quality nursing
home care and nursing home ownership, particularly investor-owned facilities. We
understand the importance of responsible ownership of nursing facilities serving the

Medicare and Medicaid population.

CMS has developed a system called the Provider Enroliment Chain and Ownership
System (PECOS). This electronic system is designed to capture and maintain enrollment
information submitted via the provider enrollment application, including information
regarding entities that own five percent or more of a nursing home and to ensure only
eligible providers and suppliers are enrolled and maintain enroliment in the Medicare
program. Beyond the five percent ownership interest requirement, the PECOS system
also reflects any entity that has managing control of the provider or partnership interest in

the provider, regardless of the percentage of ownership the partner has.

The primary function of the provider enrollment application is to gather information from
a provider or supplier that tells CMS who it is; whether it meets State licensing
qualifications and federal quality of care and safety requirements to participate in
Medicare; where it practices or renders its services; the identity of the owner of the
enrolling entity; and information necessary to establish the correct claim payment. The
PECOS database currently has enrollment information on 70 percent of nursing homes
enrolled in the Medicare program. Nursing homes are required to submit updates to their
existing provider enrollment when they have a change in information, such as ownership,
which then populates the PECOS database. Using PECOS, CMS has the ability to better
track ownership and changes in ownership. CMS also is developing an Internet-based
enrollment application which will allow all providers, including nursing homes,
physicians and other suppliers to enroll or update their enrollment information via the
Internet. We believe that the new approach will allow nursing homes to maintain up-to-

date enrollment information.
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CMS focuses on the quality of care experienced by residents regardless of who owns the
facility. Our focus on actual outcomes ensures that Medicare’s quality assurance system
does not depend on any theory of quality or theory of ownership. Instead, the federal
survey and certification system is grounded in what CMS and State nursing home
surveyors actually find through on-site inspection; through in-person interviews with
residents and staff; through the eyewitness observation of care processes; and through the

review of records of care.

CMS continuously seeks to improve the effectiveness of both the survey process and the
enforcement of quality of care requirements. An example of such continuous
improvement is our Special Focus Facility initiative that addresses the issue of nursing

homes that persist in providing poor quality.

Special Focus Facility Program

The Special Focus Facility (SFF) program was initiated because a number of facilities
consistently provided poor quality care, yet periodically fixed a sufficient number of the
presenting problems to enable them to pass one survey, only to fail the next survey.
Moreover, they often failed the next survey for many of the same problems as before.
Such facilities with an “in and out” or ““yo-yo” compliance history rarely addressed the
underlying systemic problems that were giving rise to repeated cycles of serious

deficiencies.

Nursing homes on the Special Focus list represent those with the worst survey findings in
the country, based on the most recent three years of survey history. The selection
methodology takes into account the severity of deficiencies and the number of
deficiencies. Deficiencies identified during complaint investigations are also included in
the computation. Each State selects its Special Focus nursing homes from a CMS
candidate list of approximately 15 eligible nursing homes in their own State, using
additional information available to the State regarding the nursing homes’ quality of care
in order to make the final selection. As of April 2008, there were 134 SFF-designated

homes, out of about 16,000 active Medicare- or Medicaid-participating facilities. As
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homes improve their quality of care and “graduate” from the program, or fail to improve

and are terminated from Medicare and Medicaid, new homes are added to the list.

States conduct twice the number of standard surveys for Special Focus nursing homes
compared to other nursing homes. If serious problems continue, then CMS applies
progressive enforcement until the nursing home either (a) graduates from the Special
Focus program because it makes significant improvements that last; (b) is terminated
from participation in the Medicare and Medicaid programs; or (c) is given more time due
to a trendline of improvement and promising developments, such as sale of the nursing

home to a new owner with a better track record of providing quality care.

To analyze the impact of the Special Focus Facility initiative, CMS compared the 128
nursing homes selected in 2005 with alternate nursing homes on the candidate list that
were not selected. The Special Focus nursing homes had more deficiencies than others:
11 deficiencies on average in the Special Focus Facilities compared with 9 deficiencies
for the alternates and 7 for nursing homes on average. However, over the course of the
next two years approximately 42 percent of the Special Focus nursing homes had
significantly improved to the point of meeting the Special Focus Facility graduation
criteria, whereas only 29 percent of the alternates had equally improved. At the same
time, change of ownership or closure of poorly performing nursing homes was greater in
the Special Focus nursing homes. Approximately 15 percent of the Special Focus
nursing homes were terminated from participation in Medicare compared with less than 8
percent in the alternates and 2 percent for all other nursing homes. The better response of
the Special Focus nursing homes in addressing deficiencies has been a function of the
greater attention that CMS paid to those nursing homes on the Special Focus Facility list,

and the imperative for action that is built into the Special Focus Facility program design.

The Special Focus initiative can pay great quality-of-care dividends for nursing home
residents. For example, a nursing home in rural Monck’s Corner, South Carolina, was a
Special Focus nursing home that failed to improve significantly over the 18 months after

it was first selected. As a result, in April 2007 CMS issued a Medicare notice of
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termination to the facility. We were prepared to see the 132 nursing home residents
relocated to other facilities that provided better care. At that point, however, the nursing
home operators evidenced a willingness to implement the type of serious reforms that had
clear potential to transform their quality of care. CMS agreed to extend the termination
date provided the nursing home would enter into a legally-binding agreement to institute
certain quality-focused reforms. We required that they undergo a root cause analysis of
their underlying systems-of-care deficiencies, to be conducted by a QIO selected by
CMS. We required that the nursing home then develop an action plan based on the root
cause analysis, and also place $850,000 in escrow to pay for the reforms indicated by the
action plan and root cause analysis. These interventions were successful. The nursing
home passed the subsequent survey, was purchased by another owner, and is on track to
graduate later this year from the Special Focus Facility initiative provided it can sustain
the improvements over time. The corporation that operated the nursing home is now

seeking to replicate this approach with other nursing homes that it operates.

For the past several months, CMS has been working to bring added transparency to the
SFF program. Increased consumer transparency on the initiative started in November
2007, when CMS began publishing on www.medicare.gov the list of SFF-designated
nursing homes on the www.medicare.gov web site. In February 2008 we published an
updated, expanded list of nursing homes in the SFF initiative, including further
information on their specific designation (ep g., new addition, not improved, improving,
recently graduated or no longer in the Medicare and Medicaid programs). Last month,
we linked the posted SFF information to the Nursing Home Compare web site, with
nursing home SFF designations now noted on Nursing Home Compare. We will
continue to evaluate the impact and potentially build upon these efforts to promote

increased consumer transparency.

Conclusion
Mr. Chairman, thank you for the opportunity to testify here today. Regardless of setting
or ownership, quality health and long-term care for Medicare and Medicaid beneficiaries

is of the utmost importance to CMS. To that end, I plan to work to ensure high quality

10
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medical care for all nursing home residents. I would be pleased to address any questions

or hear any comments you may have.

11
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Mr. Stupak. Well, thank you, and thank you again for being
with us.

Let me ask you, and I sort of ended the last panel with it, and
I think you heard Attorney General Blumenthal’s call for a na-
tional database to which State officials would have access showing
problem nursing home chains and facilities. What is wrong with
that idea? Doesn’t CMS have an obligation to protect those vulner-
able patients in these homes? And why can’t CMS take the lead on
sharing that type of information that would be readily available to
everybody?

Mr. WEEMS. Much of that information is available now so, for in-
stance, if you go to the Nursing Home Compare Web site, the last
three surveys taken are available—a summary of the last three
surveys taken are available on the nursing home——

Mr. STUPAK. So for every nursing home, that is available? Is that
what you are saying?

Mr. WEEMS. For every nursing home, the last three—a summary
of the last three surveys are available on the Web site.

Mr. STUPAK. So what are there, 7,000 nursing homes or so?

Mr. WEEMS. Sixteen thousand, four hundred.

Mr. STUPAK. Sixteen thousand. I am sorry. So you have 45, al-
most 52,000 summaries out there?

Mr. WEEMS. Yes.

Mr. STUPAK. Then why in the PECOS system—that is your Pro-
vider Enrollment and Chain Ownership System, currently only has
70 percent of the nursing home ownership information database?
Even if the Medicare provider discloses everything requested on
your enrollment forms, in PECOS, we are still missing 30 percent
as to ownership and other identifiable features that would help
people to know more about that nursing home.

Mr. WEEMS. And that is a good question. First of all, I think the
thing that we need to understand, the CMS PECOS initiative isn’t
just for nursing homes. It is for all providers and so we enroll them
at—all providers except one particular type. We enroll them at a
particular pace. That pace is about 250,000 to 300,000 a year and
so the 70 percent figure represents the progress that we have made
enrolling a very, very large number of providers into the system.

Mr. StupAK. Well, they tell me that the ownership issue, and 1
am focusing a little bit on that because that is what we have sort
of been talking about on the first panel, is really not linked to the
CMS Web site, to the Nursing Home Compare Web site.

Mr. WEEMS. Right.

Mr. STUPAK. So you almost have to go two different places to
even try to find it.

Mr. WEEMS. Yes, and one of the things that we focused on for
Nursing Home Compare are indicators that we believe that would
be useful in selecting a nursing home, so some of the quality indi-
cators, things like that. We are collecting the ownership informa-
tion as a matter of—as a data field in PECOS and in fact we will
collect it down to fractional ownership of 5 percent. I think the
question that we all confront is, how meaningful is that informa-
tion in selecting a nursing home, to put it on Nursing Home Com-
pare? It may have other meaning.
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Mr. STUPAK. Right, but it wasn’t just for a private family to se-
lect a nursing home. It is also for the ombudsmen, so when you
have these corporate layers of corporate responsibility, who does he
go to? The facility manager wants to do the right thing but they
don’t have the power so who do you go to, and even the attorney
general indicated he had trouble. And I think Mr. Walden said in
this modern era, data is available it seems like sort of piecemeal
here. We need a central location. We sort of need to link the owner-
ship database to a quality database into one database so if we are
looking for quality, if we are looking for the family, if you are look-
ing for who is in charge to put a little pressure to clean up a mat-
ter at a facility or the state attorney general has to do something
like Connecticut had to do, there is one place we can go.

Mr. WEEMS. Let me begin by agreeing with that but then let us
step back and think about how we make that information useful.
Is our goal to populate PECOS 100 percent? Having done that, it
is also our goal then to link that to the quality data that we have.
Let me tell you that yes, we do have that as a goal. That will have
some use. Let us separate that use, however, from what is on Nurs-
ing Home Compare. Nursing Home Compare, we want to make
sure that we have information that is usable in selecting a nursing
home. So I am not sure that integrating those two databases
achieves the kind of objective that you have in mind. I think we
have different purposes for different databases.

Mr. STuPAK. Well, I guess that is the only place we can go to
really look to see where the bad actors in this field are. I think the
testimony has shown on the other panels, it is a small number, but
unfortunately, a small number when they do are bad actors, it
hurts, has tragic results. Let me ask you this. CMS Special Focus
Facilities program appears to be a promising way to deal with
nursing homes that have a record of actually harming or jeopard-
izing patients. GAO has repeatedly reported that about 20 percent
of nursing homes have serious problems and cycle in and out of
compliance, and with the figure you had, over 16,000 before, that
would be about 3,200 facilities nationwide moving in and out of
compliance yet only a couple hundred of facilities are in the SFF
program. Why wouldn’t that program be expanded to try to get at
this total 20 percent?

Mr. WEEMS. We would like to expand the program. The program
right now has about 134, 135 facilities in it. It is a program that
is resource-intensive. It requires surveying at twice the normal
rate. Within the resources that we have, it is something that we
would look to expand.

Mr. STUPAK. Let me ask this since I asked Dr. Kramer and I
would like to have your response on it. Dr. Kramer’s group at the
University of Colorado, the report commonly referred to as the Kra-
mer report, which was completed March of last year, 2007, and it
was approved by the project officer, so why hasn’t CMS released
that report?

Mr. WEEMS. You heard Dr. Kramer say that it wasn’t a par-
ticular conclusive report.

Mr. STtUPAK. I thought that was the Quality Indicator Survey,
the QIS.

Mr. WEEMS. You are right.
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Mr. StuPAK. The Kramer report has been done for a long time.

Mr. WEEMS. Right. Both of those reports we have. We are review-
ing. One of the things we like to do when we have a report and
when we release it is to have an action plan associated with it. I
would like to have both of those reports out and available this sum-
mer. Rather than just releasing a report, let us have an action
plan. Let us see what we are going to do about it.

Mr. StuPAK. Well, I don’t disagree necessarily with that but does
it take 15 months to develop an action plan? That is how long the
Kramer report has been done. QIS, I understand, that has been 5
months but I don’t think it would take 15, 16 months, 17 months
to put forth an action plan.

Mr. WEEMS. It takes a while to go through a report, review it
and produce those things.

Mr. STUPAK. Let me ask you this. The nursing home industry
presented a strong case here, and I would get from their testimony,
I would take away that voluntary quality initiatives can take the
place of regulation. At least that is what I heard them say. But in-
formation about whether a chain or a facility has achieved vol-
untary benchmarks is not public unless the company chooses to
make the information public. Do you believe that this type of sys-
tem can or should replace the current regulatory system or QIS
system?

Mr. WEEMS. I think it is something that is worth looking at in
a very serious way. I think going through the research, being able
to see if in fact it makes a difference, and I think it is important
to separate the regulatory system from the enforcement system. I
would be loathe to suggest that we need to loosen up the enforce-
ment system. Perhaps we can take another look at the regulatory
system. We are doing that, seeing the cultural change, more per-
son-centric care that we are looking at. That can make a difference.
We need to proceed carefully down that path, maybe lift off some
of the regulations, keep the enforcement regimen in place.

Mr. StupAK. Thank you.

Mr. Shimkus.

Mr. SHiMKUS. Thank you for your testimony, and you kind of
really highlighted the challenge that a lot of us are trying to get
our hands around, which is the regulatory or enforcement, and we
keep bringing it up. There is a State responsibility here too. There
is licensing and there is what they have to do to be involved with
it. In my opening statement, I quoted the fact that we have been
successful to some extent in unfortunately recovering millions of
dollars in penalties for noncompliance. Our hook in this debate is
because we are big payers. Isn’t that right?

Mr. WEEMS. Correct.

Mr. SHIMKUS. And we are big payers because of the Medicare
and the Medicaid.

Mr. WEEMS. Yes.

Mr. SHIMKUS. So a lot of this debate is trying to follow, you
know, the money to the ultimate ownership for quality care and
really, is finding out the ownership—I can see how it is beneficial
but is it the end-all to improving quality care?

Mr. WEEMS. Let me tell you how we think about and our think-
ing about ownership now. Currently CMS’s relationship is with the
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owner of the provider agreement so whoever has that provider
agreement is the entity with which we have the relationship. So
what would chain ownership or some other ownership tell us?
Looking, for instance, at the case the Committee had in front of it
this morning, so if you see a couple of homes in a chain beginning
to fail, what does that tell you? And that is the thing we need to
work on. So it is 2 of 20 then that would require an intervention
or is that just statistical chance as opposed to a corporate strategy?
Is it four, is it six? Those are the kinds of things that we need to
investigate with understanding ownership, distinguishing the dif-
ference between does it matter or how it matters and when to in-
tervene.

Mr. SHIMKUS. Kind of following up on the same question, in your
testimony on page 8, you say that Medicare’s quality assurance
system does not depend on any theory of ownership.

Mr. WEEMS. That is correct. Our relationship is with the facility
itself and the holder of the provider agreement in that facility
SO——

Mr. SHIMKUS. You are saying because of this holder of the pro-
vider agreement, but I guess part of the debate is, the holder of the
provider agreement may not be the final owner. And so that is the
disconnect that we are trying to clear up.

I think, Mr. Chairman, I am kind of out of questions, so I will
yield back to you for a while.

Mr. StupAK. Well, fine, jump in if you want.

Let me just follow up, just talking about ownership there.
Doesn’t it follow then that irresponsible nursing home owners can
have a negative effect on the quality of their facilities? If we take
a look at what happened at the quality of care at the Haven Health
Care chain, didn’t it make a difference who owned the chain for the
quality of care? Why should owners be allowed to hide behind a
complex web of limited liability partnerships and not knowing who
they are?

Mr. WEEMS. And they shouldn’t. That is why our system will
capture ownership down to the fractional level of 5 percent.

Mr. STUPAK. But see, that is why I want the data at one place
whether it is police, attorney generals or whatever, enforcement,
regulators, they got one place to go along with the family so you
can see what is happening at all aspects of it.

You know, when you said chain ownership, that they have two
or three or four facilities going bad, where do you draw the line?
Where do you step in? Is it really the number of facilities? Isn’t it
more the seriousness of the deficiency which would say when you
step in?

Mr. WEEMS. It would be both. I would say that we don’t have the
research now to be able to separate, as we would say, the signal
from the noise, and it is a very serious question and one that we
should look at because there are varieties of chains, varieties of
types of ownership, and varieties of numbers of facilities in a chain
and varieties of size in a chain. Each one of those could be a vari-
able in what could be a very complex equation. We want to proceed
but we are just not in a position now to be able to say, is it 2 in
100 of this particular type of what.
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Mr. StupaK. OK. I will give you that as far as the ownership
issue but where we should be going, the value of these surveys, the
information gleaned there from, I think has sort of fallen on deaf
ears at the CMS. Nineteen ninety-eight was the last time GAO did
a study and they just released another one today, and I know you
probably didn’t have time to take a look at it.

Mr. WEEMS. We commented on it.

Mr. STUPAK. Yes, but if you take what happened in 1998 and you
go back to look what happened today, today’s report from the GAO
really shows there are very serious problems with the current nurs-
ing home survey system so we are not getting at the deficiencies.
I realize, like you said, you might not have had a chance to read
it all but they are similar to those of the University of Colorado
study which you have had for about 17 months and haven’t re-
leased and to the OIG, Mr. Morris, who testified, and again the
1998. So I look at the 1998, I look at the one today. I had a chance
to read it between votes, take a look at a couple things. It is almost
the same. You put that with the Kramer report, as I call it, or the
Kramer study from Dr. Kramer of the University of Colorado, OIG,
and it seems like we are seeing the same thing: very serious prob-
lems with the current system of nursing home survey system so
today that survey has failed to identify serious deficiency 25 per-
cent or more of the time. Even more troubling, in all but five
States, surveyors missed deficiencies at the lowest level of compli-
ance, and the lowest level of compliance, undetected care problems
at this level are a concern because they could become more serious
if nursing homes are not required to take corrective action. So how
will CMS remedy this situation?

Mr. WEEMS. Stepping back from that, first of all, one of the first
things that we would like to happen is, let us make sure the survey
gets done so that if you look at the record of CMS from 2000 to
today, 2000, 4 percent of surveys weren’t being done. We are down
to about four-tenths of 1 percent aren’t being done. So as a first
step, at least the surveys themselves are being done.

Mr. STUPAK. Sure, but surveys have to have quality. They have
to be quality surveys. I can go and give you every survey you want
and I can follow up on the phone and if it doesn’t affect even a
minor deficiency, which have a tendency to grow into majors. Go
ahead.

Mr. WEEMS. Secondly, working through that, we need to make
sure that we educate the surveyors, and we have new guidance to
surveyors to improve their accuracy on items like pressure ulcers,
incontinence, quality assurance, making sure that they are getting
the medications they need. We are educating the surveyors to make
sure that that happens. Thirdly is the Quality Indicator Survey.
That will produce greater consistency across surveys. You can see
that we are undertaking that effort. We will be in eight States this
year and continuing to expand that effort. That will give us more
substantial consistency across State surveys.

Mr. STUPAK. Sure, and Dr. Kramer said that 80 percent of the
people who participated in the Quality Indicator Survey were
happy with it. They thought it was much more concrete and it gave
them more because if you go back to the GAO report, the one that
was released today, GAO found the reasons for surveyors not iden-
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tifying problems is that they lack, A, investigative skills, and B, the
ability to integrate and analyze the information they collected to
make an appropriate deficiency determination. So QIS has to get
out there and the Kramer report has to get out there. So in the
meantime, since you are going to do an action plan, what does
CMS do to train these surveyors who are taking these surveys if
we are missing all this? What are we doing? You said only a few
States are using QIS so how current is CMS going to help sur-
veyors using the current system or should we start switching over
to QIS right now?

Mr. WEEMS. Well, we move QIS at a pace according to the budg-
etary resources that we have, but what we are doing is continuing
to educate surveyors to produce a more consistent result until those
States come into the QIS program.

Mr. StupAK. Well, then, the QIS, is it a budgetary problem? I
think Dr. Kramer said it would be $20 million. The healthcare
folks, American Health Care Association, were a little reluctant to
say they would put in their private money to help implement that
$20 million to get it throughout but is $20 million really the issue?
I think even Mr. Shimkus said the numbers we deal with, $20 mil-
lion doesn’t seem too far of a stretch when you are talking about
1.8, 1.5 million people in nursing homes.

Mr. WEEMS. If I could adjust your question slightly, it would be,
is the budget a rate-limiting factor, and I would say if you said
today, Mr. Weems, we are going to give you $20 million and we ex-
pect to have this implemented in a year, I would resist that for the
reason that you roll something out nationally, let us proceed care-
fully. We have learned a lot from these eight States as we go along.
We can pick up the pace but this isn’t a matter of going nationwide
right away.

Mr. STUPAK. But at the same time, if we say Mr. Weems, here
is your $20 million, you contract with States to do the surveys,
don’t you? And therefore, the States would be getting it. You would
have the resources then to do adequate surveying and do the train-
ing necessary. I guess I wouldn’t be thinking that $20 million
would just go right to CMS and stay there but would go to the
States because you contract out to do the surveys and then you fol-
low up either by telephone or a couple weeks later the Federal sur-
veyors go in there, right?

Mr. WEEMS. Sure.

Mr. STUPAK. So it wouldn’t be that much of a burden then to—
you already have a system in place, but I guess the part that really
bothers us, $20 million but we want to make sure the $20 million
is going to surveyors who are doing a QIS and it is being done ac-
curately and they have the training to do it so we can get accurate
data and then it is going into one central location so we can all find
it.

Mr. WEEMS. And to make sure that we are doing QIS properly.
As I said, we are learning as we go. I really would want to think
carefully about doing 32 States, you know.

Mr. StupAK. Well, if you have had QIS since last December, in
your budget then, did you ask for money to help train people to im-
plement QIS?
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Mr. WEEMS. We do have budgetary resources in our budget re-
quest for QIS. It is a rate of two or three States a year but——

Mr. STUPAK. That is all, right? Two or three States?

Mr. WEEMS. Right. But having raised that, for the last 4 years
in a row, CMS has not even achieved the President’s budget level
f(}r survey and certification and that is the budget that comes out
of.

Mr. STUuPAK. Mr. Shimkus?

Mr. SHIMKUS. Just a brief one. I just want to change kind of the
focus to this issue that you deal with Special Focus Facilities, and
we got 134 such entities in the program. My perception is, there
is a time lag when they are identified, then you finally say let us
bring in all these people to fix this if it becomes Special Focus First
of all, is that a wrong observation, and if it is not, why don’t we
just go after the root cause right when we have identified them in
this Special Focus arena?

Mr. WEEMS. When Special Focus Facilities are selected, they are
selected off of candidate lists that the States give us. These are
chronically underperforming facilities. Once they enter the Special
Focus Facility designation, they are then surveyed at twice the rate
that a normal facility is, and given how they perform on those——

Mr. SHIMKUS. OK. But the issue is, why not send in—why don’t
you just try to identify the root cause then? I mean, they are al-
ready identified as problematic. Why not just say let us go in and
special investigative—yeah, I was going to say a SWAT team eval-
uation.

Mr. WEEMS. When we have done root cause analyses and we
have worked with facilities to do that before, it can be quite expen-
sive.

Mr. SHIMKUS. OK. And I think we would—so you think by up-
ping the investigations, you move them into compliance. You have
the experience. I don’t. You move them into compliance by saying
OK, we are going to come around and if you don’t, then we are
going to bring in all these people to try to find the root cause.

Mr. WEEMS. They are going to be on either a path of improve-
ment where they will graduate or they have shown some improve-
ment but they will still stay in the Special Focus Facility program
and continued to be surveyed every 6 months or they will be on a
path to termination. That is what it means to be in that designa-
tion. We have also taken the step of putting the Special Focus Fa-
cility designation on the Nursing Home Compare Web site. If you
go to the Nursing Home Compare Web site, you can see that that
home is on the Special Focus Facilities. You can also see what the
most recent update is, whether or not they are on a path to im-
provement or whether they are on the road to termination.

Mr. SHIMKUS. And my final question is, in the 2008 Action Plan
for Nursing Home Quality, CMS cites expansion of the collabo-
rative focus facility project. What is this project and what homes
does it cover?

Mr. WEEMS. In the most recent scope of work for the Quality Im-
provement Organizations, we have designated special facilities with
specific problems for the Quality Improvement Organizations to
work with those facilities to produce specific quality outcomes in
those facilities.
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Mr. SHIMKUS. And this kind of wraps up around the initial ques-
tion: Why not use these Quality Improvement Organizations more
extensively? Is it cost?

Mr. WEEMS. You know, Quality Improvement Organizations have
wide missions, including the PPS hospitals for which we gave them
specific quality improvement assignments this year as well, so they
have a very broad mission that extends just beyond nursing homes.

Mr. SHIMKUS. That is all I have, Mr. Chairman.

Mr. STuPAK. Well, thanks. Let me just summarize, and if I may,
with this question. We have an ownership issue. We have defi-
ciency. We have the GAO report again coming out today saying we
are not doing very well at surveys, it is still deficient. OIG says the
same thing. We talked about $20 million. If we got 1.7 million peo-
ple in nursing homes or centers, that is about $10 per person. I
don’t think that would be a hurdle we should overcome because the
problem is, as I see it, and it has been a while since this committee
has done oversight in this area, but still, when you listen to Mrs.
Aceituno about what happened to her husband, there are reports
of death, you have people with wounds with maggots in dead flesh,
I just see the Kramer report which sort of outlines, sort of like a
blueprint for enforcement to improvement the survey system and
it is 15, 17 months, nothing is happening. While we are not doing
anything or rolling that out because you don’t have an action plan,
I think the Kramer report sort of gives you the action plan because
we have people suffering and we want to get this taken care of, and
the industry as a whole looks pretty good from what I am hearing
today, but there is that 20 percent that is repeat in and out of defi-
ciencies, and I think we need to do a quicker job of taking care of
it, and if it is $20 million, I am sure when you present it to people
that it is 10 bucks, maybe even the private nursing homes will kick
in to get this thing resolved.

I think we have to have more action as opposed to inaction and
maybe Congress shares some of that responsibility. Like I said, it
has been 31 years since this committee looked at it, so I plan on
staying on top of it. We will have another hearing, I know, we are
already talking about to follow this up so we would hope you will
take this Quality Indicator Survey, the Kramer report, get your ac-
tion plans done, let us get it implemented and let us get a database
we can draw from. I think that is a fair assessment of where we
have been today.

Any comments on that, Mr. Weems?

Mr. WEEMS. I thank you for your comments. The way that I
would characterize, first of all, what I have learned today, is that
improvement is multi-factorial. The chief counsel to the Inspector
General I think made an interesting suggestion about maybe doing
a demonstration project that really reaches to the far reaches of
ownership. Let us see if that makes a difference. I think we need
to look—one of the things that we haven’t spent time talking about
today are financial incentives in nursing homes. I think we need
to move to the ability to pay for quality. Right now, under Medi-
care, we pay under a prospective payment system. Our payment
system is quality neutral. It doesn’t make a difference. We need to
change that. We need to change that in the Medicaid world. We
need more consistency among the surveys. We need all of those
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things, Mr. Chairman, so I agree with you, we shouldn’t con-
centrate on a few things. We make progress only by moving on
many fronts.

Mr. STuPAK. Well, moving on many fronts, and it is not just you
but some of the frustrations I see is, like I said, the 1998 report,
the OIG report, we got another one out today, it seems like this has
repeated itself for the last 10 years and I am sure it is before that
too. Money tied just to quality, what I am concerned about is peo-
ple who do the work, those dedicated workers who work day in, day
out to take care of our loved ones, who we entrust to them, these
workers, a lot of times they don’t see that money. Many of these
jobs are minimum wage-paying jobs in certain States. I would look
at or I would suggest that if you are going to target a State for a
demonstration project, we should be able to put more than one
State as a demonstration project, Number one. But if we do, why
don’t we do a demonstration project on a bad chain? We know they
are out there. Maybe we have an opportunity now with our Carlyle
Group buying out the Manor, which always had a good reputation,
maybe that is a demonstration project we could do to make sure
the quality stays up or improve underneath the Carlyle Group be-
cause there is a concern, as we heard today, that it is a $5.5 billion
investment, they are going to have to recoup their investment. So
if you tie money to quality, hype the reports on quality so we reap
more money to pay down that $5.5 billion debt, but in reality, be-
cause we don’t have strong surveys or accurate surveys who aren’t
catching deficiencies, patient care is leaving or going down, not up.

We appreciate you being here. We appreciate the interaction we
have had with you and we look forward to working with you, and
we would like to see the Kramer report and the QIS rolled out
sooner. If it’s a matter of resources, I think this committee on both
sides would like to see the resources because you have heard every
one of us have been affected by a family member or someone who
is at these centers or nursing home facilities and we want to make
sure that they have the quality care that we all think they know
and deserve. Thank you.

That concludes all questioning. I want to thank all of our wit-
nesses for coming today and for their testimony. I ask unanimous
consent that the hearing record will remain open for 30 days for
additional questions for the record. Without objection, the record
will remain open.

I ask unanimous consent that the contents of our document bind-
er be entered into the record. Without objection, the documents will
be entered into the record.

That concludes our hearing. Without objection, the meeting of
the subcommittee is adjourned.

[Whereupon, at 2:38 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]

STATEMENT OF HON. JAN SCHAKOWSKY

Thank you very much, Mr. Chairman. I want to also welcome our witnesses and
thank each of them for being here today.

Mr. Chairman, it has been far too long—over 20 years in fact—since we as a Con-
gress turned a speculative eye towards the nursing home industry. But now, just
as we did prior to passing OBRA ’87, we must recognize the changing tides in this



205

industry and act to ensure the health and safety of all residents who entrust their
health and their lives to nursing homes.

Though some progress has been made in improving quality since OBRA ’87, many
of the same concerns we had back then stubbornly persist in communities all across
this country and in fact, new and very serious concerns have come to light over the
past few years.

Between 1985 and 1990, I served as the Director of the Illinois State Council of
Senior Citizens, and in that role I fought for better prescription drug prices and ben-
efits for seniors as well as financial protection for seniors and their families. I also
became keenly aware of the myriad of abuses inflicted upon far too many of our
family members and friends who live in nursing homes.

I am sure that we will hear in greater detail how and why those abuses occur
from some of our witnesses, so I want to specifically mention my concerns about the
changing structure and changing face of the nursing home industry over the past
few years. Not only has the number of national chains increased to a point where
over half of nursing homes are part of a chain, but a new player has entered the
ownership scene: large private equity firms.

According to a New York Times article published in September of 2007, these pri-
vate groups have agreed to buy 6 of the Nation’s 10 largest nursing home chains
in recent years. Research from the same article found that at 60% of homes bought
by large private equity firms from 2000—2006, managers cut the number of clinical
registered nurses—in some cases, by so much that they were below the level re-
quired by law.

This is a serious indicator of the decline in care at these facilities, and unfortu-
nately, staffing is just one area that has suffered under this new regime of private
investment company ownership. The use of physical restraints, poor nutrition, and
neglect are just some of problems found at higher rates in private equity facilities
than publicly-owned or nonprofit facilities.

But the fact is, we need more information from all nursing home facilities. Though
there are some that provide quality care, there are others that most certainly don’t.
That’s why I am working with my colleague on the Ways and Means Committee,
Chairman Stark, on companion legislation to the bipartisan proposal in the Senate
that I think will greatly improve oversight of the industry. By increasing trans-
parency and accountability across the board, but also specifically of ownership struc-
tures, I believe this legislation will mark a new turn in ensuring quality care for
nursing home residents.

Mr. Chairman, I look forward to working with you and our colleagues on the Com-
mittee on this legislation in the future, and I thank you for giving this Sub-
committee the opportunity to take a closer look at these very important, very trou-
bling issues.
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HAVEN NURSING FACILITIES
AND AFFILIATED ENTITIES
ORGANIZATIONAL CHART

(Active Entities)

HAVEN ELDERCARE, LLC

Hayen Health Care Trist IL 1LI.C

Haven Healthcare Management, LLC

(Manager of all Haven Facilities Waterford Equities, LLC

Waterbury Equities, LLC

Haven Health Center of Rocky Hill, LLC Cromwell——
Rocky Hill Equities, LLC-[INACTIVE} Crest Convalescent
Haven Health Center of Rutland, LLC (VT) Home, Inc.
Rutland Equities, LLC -[INACTIVE]
Haven Health Center of St. Albans, LLC (VT) Applegate Lane, Inc,___|
St. Albans Equities, LLC -[INACTIVE]
Haven Health Center of Litchfield Hills, LLC Litchfield Health Care___|
Frust, LLC
Haven Health Center of Jewett City, LLC
Haven Health Center Haven Health Center, Soundview, LLC
Common Paymaster, LLC Haven Health Center of New Haven, LLC

Haven Health Center of West Hartford, LLC

Haven Eldeiare ILLILC

1. Haven Healfth Center of Cromwell, LLC

2, Haven Health Center of Danielson LLC

3. Haven Health Center of East Hartford, LLC
4. Haven Henlth Center of Farmington, LLC

5. Haven Health Center of Norwich, LLC,

6. Haven Health Center of South Windsor, LLC
7. Haven Health Center of Waterbury, LLC

8. Haven Health Center of Waterford, LLC

9. Haven Health Center of Windham, LLC

Haven Entity Structure 1
11/11/07
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HAVEN ELDERCARE OF NEW ENGLAND. LLC

Haven Health Center of Warren, LLC (RI)
Haven Equities of Warren, Rhode Island, LLC (RI)
Haven Health Center of Pawtucket, LLC (R)

Pawtucket Equities, LLC (RD)
Haven Health Center of Greenville, LLC (RI)
Greenville Equities, LLC (RI)
Haven Health Center of Coveatry, LLC (RI)
Coventry Equities, LLC (RT)
Haven Health Center of Chelsea, LLC (MA)
Chelsea Equities, LLC (MA)
Haven Health Center at Seacoast, LLC (NH)**
Hampton Equities, LLC (NH)**
*%12 %% of Haven Health Center at S , LLC ard Hampton Equities, LL.C are owned as follows: Daniel

Trahan: 4,.167%; David Traban: 4,166%; Eileen (Traban) Piet: 4.167%

HAVEN ELDERCARE OF NEW HAMPSHIRE, LL.C

Haven Health Center of Derry, LLC (étoc older of )
erry Equities, LLC (INACTIVE]
(Ferrel Nursing Home, Inc.)

D/B/A Haven Health Center of Derry

HAVEN HEALTH CENTER OF CLAREMONT, LLC

LONG HILL EQUITIES, LLC

245 Long Hill Road Associates, LI.C Scrambler’s, LLC

LIGHTHOUSE MEDICAL, LLC

Lighthouse Environmental, LLC Lighthouse Medical Supply, LLC

Haven Entity Structure 2
111107
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Definitions

Skilled Nursing Facilities are Medicare certified facilities that provide
extended skilled-nursing or rehabilitative care under Medicare Part A.
Facilities that are not SNFs are not reimbursed under Part A, but may be
reimbursed for some items and services under Part B.

Prospective Payment System. Before the BBA of 1997, Medicare paid
SNFs based on reasonable costs, as reflected in their annual cost reports.
Since 1998, SNFs are paid under PPS. The daily rate is supposed to cover
all costs of furnishing routine, ancillary, and capital-related costs to the
Medicare beneficiary for skilled nursing care. Some states still use a cost-
based reimbursement system for Medicaid reimbursements; others use a
form of PPS.

Minimum Data Set. MDS was developed as a tool for clinical evaluation
and guidance for nursing home patients’ care plans. Under PPS, the MDS
is also now used to set RUG payment rates for each SNF resident.

CMS’ Online Survey, Certification and Reporting system. Tracks nursing
home survey results (has some limited ownership data).

CMS’ Provider Enroliment Chain and Ownership System. CMS
contractors started inputting Medicare provider enrollee data into PECOS
in 2002. Only 72% of nursing homes are in PECOS. Currently, providers
fill out Form 8535, the provider enrollment form, by hand and contractors
manually input the data. CMS is working on enabling Medicare providers
to enroll and update their information electronically.

Civil Money Penalties. OBRA 87 authorizes CMS to impose CMPs
ranging from $50 to $10,000. CMPs can either be per day or per instance;
the fine amount can vary depending on the scope and severity of the
deficiency.

Quality Indicator Survey. The new facility survey tool developed by
Andy Kramer intended to reduce subjectivity and variability in the survey
process. CMS is rolling QIS out to states by training surveyors on the
process.

Quality Measures are CMS’ publicly reported measures documenting
outcomes nursing home residents. They were designed to provide fair
measurement of facility quality track nursing facility residents who have
and are at risk for specific functional problems needing further evaluation.
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Additional Written Questions
Committee on Energy and Commerce
Subcommittee on Oversight and Investigations Hearing
On
“In the Hands of Strangers: Are Nursing Home Safeguards Adequate?”

May 15, 2008

The Honorable John Dingell

Special Focus Facilities:

1. In response to a question from Chairman Stupak about the Special Focus Facility (SFF)
program, Acting Administrator Kerry Weems stated, “Within the resources that we
have right now, it is something that we would look to expand.”

a. How many full-time equivalent Centers for Medicare & Medicaid Services (CMS)
and contractor staff are currently assigned te work on the SFF program?

Answer: The Centers for Medicare & Medicaid Services (CMS) and States visit nursing
homes on a regular basis to determine if the nursing homes are providing the quality of care
that Medicare and Medicaid requires. These “survey” or “inspection” teams will identify
deficiencies in the quality of care that is provided. They also identify any deficiencies in
meeting CMS safety requirements (such as protection from fire hazards). CMS created the
Special Focus Facility (SFF) program in 1998 as one of the initiatives of the Nursing Home
Oversight and Improvement Program. The purpose of the SFF program was to decrease the
number of persistently poorly performing nursing homes by focusing more attention on
nursing homes with a record of poor survey performance. In January 1999, CMS directed
State survey agencies (SAs) to conduct two standard surveys per year for each SFF instead of
the one required by law. CMS and state survey agencies work collaboratively together on the
SFF program as part of the survey and certification program’s commitment to ensuring
nursing homes meet Federal standards of care. To date, CMS continues to implement
nursing home quality pilot projects and initiatives through its 2008 action plan. This action
plan is available on the CMS website at:

http://www.cms.hhs.gov/CertificationandComplianc/12_NHs asp#TopQfPage

As an administrative initiative, the SFF program was created out of existing resources and
funds allocated to the Medicare and Medicaid Survey and Certification program through the
President’s Budget. The number of nursing homes in the program was last expanded when
there was an increase in $&C funding in 2005.

Resources to carry out the SFF program are broken out by function: (a) central office, (b)
regional office, and (c) States. At CMS central office, approximately 1.5 FTEs are required
for overall direction-setting, policy and communications; reporting and monitoring functions;
posting SFF information on the CMS website; providing technical assistance and guidance
(including potential systems improvement agreements with nursing homes under
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enforcement action; and developing SFF replacement lists. Each RO has the responsibility
for tracking progress on SFFs and providing technical assistance and oversight of States.
Regional Offices may be organized in a variety of ways—some are structured by a State
representative—while others are organized by function. In either case, we estimate an
aggregate of 2.6 FTEs for all Regional Offices. In total, then, we estimate that 4 CMS full-
time equivalent employees work on the SFF program. We cannot say how much of this FTE
time would be spent on the same nursing homes in the absence of the SFF initiative, given
that these SFF facilities have above-average problems.

With regard to State survey costs, we estimate the aggregate annual cost of the additional
surveys of SFF nursing homes (twice per year rather than just once) to be about $2.1 million
(at a rate of a little over $15,000 per survey multiplied by 135 SFFs).

b. Have CMS and/or any States analyzed the average percentage of State surveyors’
time spent on nursing homes that meet CMS? criteria for designation as a SFF (as
opposed to the smaller number that the States select for the SFF list), compared to time
spent on other nursing homes and other types of surveyed entities? If so, please provide
that analysis.

Answer: CMS requires that SFF nursing homes be visited in person by survey teams twice
as frequently as other nursing homes. For all nursing homes, survey teams conduct in-
person, on site visits an average of once a year. In some circumstances, a poor performing
nursing home requires a follow-up survey or a complaint investigation. States submit a
monthly status report listing any surveys, revisits, or complaint investigations of SFF they
had conducted in that month.

Generally, we find that poorer performing nursing homes that are not designated as a SFF
require a larger percentage of a surveyor team’s time. However, there has not been any
special study of the amount of time these nursing homes require in the absence of an SFF
initiative, or the amount of time SFF nursing homes use compared to other nursing homes.

¢. Please provide any cost analyses or estimates CMS has performed with respect to
potential expansion of the SFF program to include more facilities.

Answer: Within the past year, CMS has implemented a series of improvements to address
the problem of chronically under-performing nursing homes, such as SFFs. In 2003, for
example, we increased the number of SFF nursing homes by 30% and strengthened
enforcement. In November 2007 we began publishing the names of SFF nursing homes that
had failed to improve significantly. In February 2008 we added all other SFF nursing homes
in a format that allows consumers to distinguish between nursing homes that were improving
compared with those that are not. In April 2008 we added cross-links between the individual
nursing home pages on our NH Compare website with the full SFF list. In terms of
projecting the cost of expanding the number of SFF facilities, a reasonable estimate at this
point in time would be (a) $15,000 for every nursing home added and (b) 1.0 CMS FTE for
every 50 nursing homes added.
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Quality Improvement Organizations:

2. How will CMS ensure that Quality Improvement Organizations (QIOs) have adequate
expertise and professional experience to help nursing homes improve their
performance?

Answer: CMS evaluates QIOs proposals in part by assessing their expertise, professional
experience, and staffing plans to assist nursing homes and other providers. .

3. How will CMS ensure that QIOs target their efforts at helping those nursing homes
with the most survey deficiencies or poorest Quality Measure (QM) scores, rather than
focusing on better-performing facilities?

Answer: CMS identified Nursing Homes that had exhibited the greatest opportunity for
improvement and compiled these facilities into a list which was made available as attachment J-
17 of the RFP that was provided to the Quality Improvement Organizations.

The 9™ SOW Patient Safety theme specifically focuses on those facilities that have performed
lower than expected in specific publicly reported quality measures. For example, nursing homes
with pressure ulcer rates of 20% or greater (the goal is 6%, national average is ~12%) in two of
three recent reporting quarters were targeted for improvement. Nursing homes with physical
restraints rates of 11% or greater (the goal is 3%, national average ~5%) in two of three reporting
quarters were similarly targeted. These lists were designated “I-17” for the purposes of the 9™
SOW.

In addition, this SOW includes a new component — Nursing Homes in Need (NHIN) — thatis a
collaborative effort between the Center for Medicaid and State Operations and the Office of
Clinical Standards and Quality. QIOs receive a nursing home assignment from a list of homes —
Special Focus Facilities (SFF) and other nursing homes that have serious quality issues,
including substantially more survey deficiencies. Some homes have been on this list for over
three years; QIOs will be working with one of these homes in their state in the first year of the
contract. It is anticipated that a QIO will receive a new assignment at the start of each year of
the contract (three over three years).

4. How will CMS increase the number of chronically under-performing nursing homes
that receive assistance from Q1Os?

Answer: CMS will work to increase the number of chronically under-performing nursing homes
receiving assistance by targeting those providers that have been identified as poor performers for
the QIOs to recruit from.

In contrast to prior scopes, the 9™ SOW focuses its efforts on those nursing homes that are in the
most need of intervention in quality improvement. QIOs have been provided lists of those
homes with poor performance (as described in (#3 above) from which they must recruit. Within
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the Patient Safety theme, 1100 nursing homes with high pressure ulcer rates and 1232 nursing
homes with high physical restraints rates are targeted for improvement; this is in addition to the
169 nursing homes being assisted by QIOs during the 9" SOW under the Nursing Homes in
Need project.

5. For each of the 53 jurisdictions in which QIOs operate, how many nursing homes that
meet CMS?” criteria for designation as a SFF are currently assisted by QIOs? How
many nursing homes are on the SFF list in each such jurisdiction? How many nursing
homes not included on CMS’ SFF candidate list for that State are being assisted by a
QIO?

Answer: Nursing home recruitment for the 9% scope of work is still ongoing, thus that
information has not yet been made available. Under the QIO confidentiality statute and
regulations, QIOs cannot reveal to CMS the names of the Special Focus Facilities they will
assist. Our response to question #6 provides more detailed information about our privacy and
confidentiality restrictions.

Aside from this new initiative — Nursing Homes in Need - the Quality Improvement
Organization program under the 9™ SOW does not involve additional activities related
specifically to homes designated as SFF. It is possible that a QIO organization, under another
component of the 9 SOW Patient Safety theme, may work with a SFF to improve quality of
care by reducing high-risk pressure ulcers and restraints.

6. Do QIOs report to CMS the identity of SFFs they are assisting? If not, please provide
the legal and/or policy justification for withholding such information from CMS, and
explain how the Agency can perform its contractor oversight responsibilities of the SFF
program without such information.

Answer: The identities of the SFFs and other nursing homes and providers that the QIOs will
assist through their 9™ SOW activity are available to be known via on site visit and or virtual on
site visit portal (electronic) for purposes of contract deliverable verification and evaluation. QIOs
are not permitted to release this information to CMS and CMS is not permitted to take possession
of this information as in both cases it would be a violation of 42 CFR 480.140. Analyses and data
processing of this and related information is performed by QIOSCs that are, in themselves, QIOs
and this data is shared with the QIO as well as CMS (albeit with CMS in a redacted form to
protect QIO confidential information as per regulation). QIOs, by statute (SSA Sec.1160 (a) ) are
not subject to FOIA and are unique in that regard, which makes it critical that the protected data
noted above not leave its protective ownership and thus become subject to FOIA by having it
come into the possession of CMS. A Provider (i.e., Nursing Home) may consent to or request
that a QIO release their identity to an identified third party.
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7. If CMS believes that it cannot incorporate adequate confidentiality safeguards to
promote voluntary participation in QIOs’ quality improvement initiatives, what legislative
or regulatory changes does CMS recommend to provide such safeguards?

Answer: CMS currently has confidentiality safeguards which help promote voluntary
participation in most QIO quality improvement initiatives; however these safeguards have been
criticized as overly restrictive. Therefore, regulatory changes to improve the availability,
protection and utilization of QIO data are currently under consideration by CMS. These changes
could further promote voluntary participation in quality improvement initiatives if there is a
balance between data availability and disclosure and provider and practitioner concerns about the
risks of disclosure, including the potential for increased civil litigation.

8. How will CMS collect more complete and detailed data on the interventions QIOs are
using to assist nursing homes?

Answer: CMS is using the pressure ulcers and restraints measures from the MDS systems to
evaluate QIO technical assistance. Additionally, CMS will assess nursing home satisfaction with
QIO assistance through a QIO (or subcontractor) administering a questionnaire to nursing homes
working with QIOs. CMS will receive aggregate information about nursing home satisfaction
from the QIO (or subcontractor).

Under the 9 SOW, QIOs are responsible for providing quarterly reports that summarizes
effectiveness of QIO interventions. In addition, the Patient Safety support contractor is tasked
with tracking QIO progress and identifying high performers and best practices.

9. How will CMS identify a broader spectrum of measures than QMs to evaluate changes
in nursing-home quality?

Answer: The current Quality Measures are the 17 quality measures reported on Nursing Home
Compare. In addition, CMS now computes other quality indicators that are shared with the
facilities and the survey and certification teams, but not reported publicly.

CMS is on the threshold of fielding data collection instruments that much more adequately
reflect the array of issues that affect the clinical course of nursing home residents. Once the
Minimum Data Set (MDS) 3.0 is in the field (starting in October 2009), CMS will have the data
needed to generate much more useful quality measures.

For example, now CMS reports the prevalence of all pressure ulcers at particular points in time
for three populations (short-term after-hospital residents, low-risk long-term care residents, and
high-risk long-term care residents). While they were the best measures available a decade ago,
these measures are quite unresponsive to quality processes and reflect only a narrow part of the
spectrum of good prevention and healing of pressure ulcers. The new data set and collection
schedule for MDS 3.0 will enable testing a dozen new measures: risk assessment and response,
healing by stage, incidence by stage, and population rates.
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Once those are developed and tested, CMS can field and report a much richer spectrum of
measures, and this strategy affects most components of high-quality nursing home care. The
new MDS 3.0 will have much more responsive and accurate measures in diverse areas including
depression, delirium, symptoms, and discharge planning. It is not possible at this time to predict
how many of these will be appropriate for public reporting, but the potential array is much
broader and more illuminating than the field has previously had available.

10. If any of the 53 QIOs are not assisting every nursing home that meets CMS’ criteria for
designation as an SFF, please explain why, and identify those jurisdictions in which QIOs
are not providing such assistance.

Answer: The QIO program is currently structured to implement proven effective interventions to
improve quality of care received by Medicare beneficiaries. The NHIN project is a new
component that will be implemented under the 9 SOW and is restricted to one nursing home
assignment from the SFF list for each QIO (state) for each of the three years of the contract.

Nursing home recruitment for the ot scope of work is still ongoing, thus the recruitment
information has not yet been made available. Under the QIO confidentiality statute and
regulations, QIOs cannot reveal to CMS the list of Special Focus Facilities or other providers
they will assist, as previously mentioned in this response (see question #5).

11. For any and all SFFs that have requested but not received assistance from QIOs, please
identify those SFFs, and provide the reasons for such denial in every case.

Answer: Nursing home recruitment for the 9™ scope of work is still ongoing, thus that
information has not yet been made available. Under the QIO confidentiality statute and
regulations, QIOs cannot reveal to CMS the list of Special Focus Facilities or other providers
they will assist, as previously mentioned in this response (see question #5).

12. How will CMS ensure that the QIOs share with each other information and expertise
concerning best practices, lessons learned, and most effective intervention strategies in
connection with nursing-home assistance?

Answer: CMS uses several strategies to allow QIOs to disseminate information, and to spread
best practices to all QIOs for nursing homes and other provider settings. We allow QIOs to post
intervention documents describing intervention strategies on the QualityNet website for public
dissemination. We also provide a listserv for QIOs to submit questions to CMS and support
contractor experts, and to share information on interventions and best practices. CMS and its
support contractors also facilitate information sharing through on-site annual meetings with
QIOs, periodic teleconferences, and educational sessions through internet and videoconference.

Under the 9" SOW Patient Safety themne, each QIO will also utilize the voluntary efforts of
National Quality Improvement Leaders (NQIL) which will take the lead on QI efforts and
communication. The NQIL will attend meetings (up to three a year) to share best practices and
updates on change packages. The Patient Safety support contractor will also play an important
role in ongoing communication with all the QIOs in regards to sharing best practices
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information. To this end, the support contractor will make use of conference calls, listservs and
trainings.

13. How will CMS ensure that QIOs are responsive to suggestions from nursing homes with
respect to strategies and interventions that are most effective (e.g., on-site visits) in assisting
nursing homes to improve their performance?

Answer: QIOs undergo ongoing monitoring by Project Officers to assure that contract
requirements are being met. CMS uses performance-based service contracting to evaluate QIO
performance on improving nursing home quality measures included in the QIO statement of
work. These performance requirements are stringent, so QIOs must be responsive to feedback
from nursing homes and other providers to refine and improve their strategies and interventions.
Additionally, CMS also requires QIOs to achieve minimum targeted thresholds of satisfaction at
two points of the three-year contract period from nursing homes working with them. This will
reflect the quality and effectiveness of Root Cause Analyses and Action Plans as well as overall
performance of the QIO.

14. How will CMS improve its ability to measure the impact of QIOs on nursing-home
quality?

Answer: CMS plans to initiate a rigorous, independent evaluation of the impact of QIOs on all
major care settings including nursing homes in the late summer, and this evaluation will

include a quantitative estimate of the impact of QIOs under the 8th scope of work and a separate
estimate of their impact under the 9th scope of work. The impact estimates will be based on a
comparison of providers who received services from QIOs to statistically identical providers who
did not receive such services. CMS will receive only aggregate results from this evaluation for
program evaluation purposes. The evaluation will also include a qualitative assessment of the
process by which QIOs provide services to providers. This process analysis will provide CMS
with recommendations for improving the effectiveness of the services QIOs offer to providers.

15. Is CMS directing all QIOs to focus intensive assistance on Quality Measures that reflect
homes’ greatest quality-of-care challenges? If not, please explain why.

Answer: CMS’ has developed measures in Physical Restraint use and the occurrence of Pressure
Ulcers in nursing home facilities due to the need for improvement in both of these areas, made
evident by the variation that is shown in data from these areas of concern between states. These
two measures had also shown the greatest improvements in past scopes, indicating that great
improvements are possible in these areas with more intensive focus. Our goal is to improve
quality-of-care by focusing on issues that are affecting a wide number of nursing homes on a
national level.

16. What types of data and data sources (e.g., CMS, State agency, contractor, independent
entity) do QIOs use to identify and target nursing homes for assistance?

Answer: For the 9" SOW Patient Safety theme, the data source for pressure ulcers and physical
restraints is the Minimum Data Set (MDS), which also is the data source for publicly reported
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quality measures on Nursing Home Compare. The NHIN program, which pertains to the SFF,
involves additional data related to survey compliance, beneficiary complaints and quality
measures.

17. When a QIO identifies a nursing home or rehabilitation facility admission or services as
medically unnecessary, what steps are taken to recover any overpayment involved? How
many overpayments have been recovered as a result of referrals by QIOs to other CMS
contractors?

Answer: CMS contracts with the Medicare Administrative Contractors (MACs), Carriers, and
Fiscal Intermediaries (FIs) to oversee and monitor the Medicare benefit payments. Fls and
MAC:s determine the appropriateness of admission and medical necessity in the nursing home
and rehabilitation settings. They also recover the overpayments consistent with the Agency’s
policies and procedures. Quality Improvement Organizations (QIOs) play a role in these
particular settings when a beneficiary complains about the quality of health care services and/or
when the beneficiary wishes to appeal a notice for the termination of health care services. If a
QIO becomes aware of an overpayment, they’d refer the overpayment to the FI or MAC.
Although Fls and MACs are responsible for recovering overpayments, they do not track the
recovery of overpayments by referral source.

18. How many QIO corporate entities are related to other CMS contractor entities (e.g., a
subsidiary or parent of a Program Safeguard Contractor (PSC) or a Medicare Affiliated
Contractor (MAC))? Please identify all QIOs having corporate relationships with other
CMS contractors.

Answer: Please see the chart below. The relationship exists because the QIO is a subcontractor.

Subcontractor Name: (QIO) Georgia Medical Care Foundation (GMCF)
Sub-Contract Award Amount: ¢ g all options) $213,066.53

Period of performance: (Including ail op 9/13/2007-3/31/2009

Short Description of services: (2006 Secondary V C (SVC))

of

b

hospital outp and physi " as
submitted from the Initlal Validation Contractor (IVC)

Name of prime contractor: Healthcare Manag t Solutions (HMS)

Subcontractor Name: (QIO) Colorado Foundation for Medical Care

Sub-Contract Award Amount: g all op ) $1,053,930

Period of performance: (i ing all options) 9/25/2006 -12/31/2009

Short Description of services: Subcontractor to a Qualified independent Contractor
{QIC). Provides reconsideration work and quality
assurance services |

Name of prime contractor: First Coast Service Options

19. Are PSCs entitled to obtain data, reports, or other information from QIOs to assist the
PSCs in their analysis of program integrity issues with respect to nursing homes? If not,
why not?
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Answer: Because PSCs are CMS contractors and due to the nature of their specific duties as
such they are entitled to obtain data, reports or other information from QIOs to assist the PSCs in
their analysis of program integrity issues with respect to nursing homes insofar as the data does
not violate disclosure prohibitions identified in 42 CFR Part 480. See answer number 5 above for
more information. For example, the released data to a PSC could not explicitly or implicitly
identify a beneficiary, a practitioner (without his/her consent) or, in the case of an SFF, a
Provider (without the entity’s consent). Aggregated data and reports containing trends and
patterns as well as generalizations and interpretations on the quality of health care that identify
particular institutions are permissible. These disclosures would be subject to the procedures for
disclosure and notice of disclosure specified in 42 CFR 480.104 and 105,

20. What are CMS’ guidelines to QIOs with respect to the reporting, to appropriate legal
authorities and/or surveyors or ombudsmen, of imminent patient harm or threats to -
resident safety when a QIO had identified such situations in the course of its activity?

Answer: CMS’ guidelines are based on Section 1160(a) ~ (d) of the Social Security Act and 42
CFR §§480.105, 480.106, and 480.138. These provisions require that QIOs disclose certain
confidential information to Federal and State public health agencies upon request and in cases in
which the QIO has a reasonable belief that there may be a substantial risk to the public health,
and upon request or at the QIOs discretion to State and Federal licensing bodies responsible for
the professional licensure of a practitioner or a particular institution.

Program Integrity:

21. Is CMS directing any of its contractors, including but not limited to the PSCs, to
analyze and detect chain-wide or facility-level upcoding of Resource Utilization Group
codes?

Answer: CMS’ program and fiscal integrity oversight efforts work to ensure that Medicare
benefit payments are accurate and the services are reasonable and necessary. CMS contracts
with the Medicare Administrative Contractors (MACs), Carriers, fiscal intermediaries (FIs) and
the Program Safeguard Contractors (PSCs) to oversee and monitor the Medicare benefit
payments as well as other program functions. Reviews of the skilled nursing home prospective
payment system (SNF PPS) payments to providers are conducted by Medicare contactors and the
PSCs. These contractors use data from multiple sources to perform data analyses to monitor
payment trends and detect atypical billing trends as policies and payment system changes are
implemented.

CMS directs the Medicare contractors to implement medical review programs in order to ensure
that payments are made only for those services that are reasonable and necessary. Medical
review programs are implemented to verify inappropriate billing concerning coverage and
coding errors and to develop interventions to correct the problems. The Medicare contractors are
required to develop Medical Review Strategies that prioritize and target their efforts. Through
the use of specialized extract tools and software programs for Minimum Data Set
(MDS)/Resource Utilization Groups (RUGS) and the progressive corrective action (PCA)
process, Medicare contractors are able to identify suspected billing problems, validate suspected



219

errors with intensified reviews and initiate the appropriate corrective actions to address SNF PPS
billing issues.

In addition, CMS directs the Program Safeguard Contractors (PSCs) to perform proactive data
analysis and prioritize their investigative workload to identify and address Medicare program
vulnerabilities. Before assigning significant resources to examine claims identified as potential
problems, contractors perform probe reviews of certain claims to verify that an error exists. If
the probe review reveals that an error does exist, the contractor classifies the severity of the
problem as minor, moderate and severe. Investigations must have the highest likelihood of
referral and administrative actions to protect the Medicare Trust Fund. PSCs are charged to
monitor, analyze and detect provider billing trends. CMS and the PSCs share the outcomes the
data analysis studies to assist in the development and refinement of the PSC workload. CMS also
encourages PSCs to leverage the knowledge gained from CMS, Fraud Alerts and other PSCs to
pursue topics of common interest.

The PSCs share the results of their analysis, including SNFPPS and RUGs upcoding, as part of
the ongoing CMS/PSC collaborative data conference calls. PSCs are able to consider this
information in the implementation of their targeted efforts to address program vulnerabilities.

22. Do the PSCs use data from the Provider Enrollment Chain and Ownership System
(PECOS)? If so, for what purposes?

Answer: As part of Medicare Integrity Program, each PSC is allowed access to PECOS and the
data collected from the Medicare Enrollment Application (CMS Form 855). The PSCs utilize
PECOS data as part of their investigations to help detect relationships or connections with other
Medicare providers and have found the information helpful.

23. How many referrals have PSCs made in the past 24 months to the Department of
Health and Human Services Office of the Inspector General (OIG) and/or Medicaid Fraud
Control Units (MFCUs) in connection with nursing homes? During that same period, how
many such referrals have been accepted or declined by OIG and/or an MFCU? During
that same period, how many referrals declined by either OIG or an MFCU have been
referred to the Department of Justice?

Answer: Over the past 24 months, the PSCs made 35 referrals to the Department of Health and
Human Services Office of the Inspector General (OIG) in connection with nursing homes. Cases
are initially referred to OIG and are subsequently referred to the Department of Justice (DOJ) as
appropriate. Over the past two years, the OIG referred 9 PSC cases to the DOJ. Eleven cases
were declined by the OIG and 2 were declined by the DOJ. All of the cases that were declined
were declined due to lack of law enforcement resources, except one which was due to a low
dollar threshold. When cases are declined and returned to the PSC, the PSC takes administrative
action to recoup overpayments.

State Medicaid Agencies are required to refer all cases of suspected fraud, including fraud in
connection with nursing homes, to their State Medicaid Fraud Control Unit (MFCU). The
number of referrals to MFCUs varies widely across States. CMS has been working on
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establishing standards, increasing the number of referrals, and holding States accountable for
fraud referrals to the MFCUs,

Pending Reports:

24, Chairman Stupak asked Acting Administrator Weems a series of questions about two
reports that are under review by CMS, The first report is titled Improving Nursing Home
Enforcement: Findings from Case Studies (Contract Number: 500-00-0026-0003). The
second report is titled Evaluation of the Quality Indicator Survey (QIS), (Contract Number:
500-00-0032, TO#7). You stated, “I would like to have both of those reports out and
available this summer.” When will CMS release these reports?

Answer: As the Acting Administrator iterated, CMS remains committed to making these two
reports available as soon as possible. We anticipate these reports will become available on the
CMS Web site in conjunction with the plan for updating the Nursing Home Compare Web site in
December 2008.

Integration of and Access to Ownership and Quality Information:

25. Our Committee’s investigation revealed that there is a linkage between who owns a
nursing home and the quality of care provided by the facility. It is extremely difficult or
impessible, however, for the regulators, surveyors, ombudsmen, and law enforcement
officials involved in monitoring or enforcing nursing home quality to access Government
data on ownership and quality in conjunction with one another. How will CMS facilitate
this linkage? How could CMS better use data suggesting problems in nursing home chains
to direct further scrutiny to nursing homes in chains that may be problematic? Mr.
Weems’ answer to Chairman Stupak’s questions at the hearing suggested that the
principal challenge is ironing out the statistical criteria to determine what constitutes a
problem chain. When will CMS develop usable criteria to deal with this problem?

Answer: Regardless of setting or ownership, quality health and long-term care for Medicare and
Medicaid beneficiaries is of the utmost importance to CMS. CMS focuses on the quality of care
experienced by residents regardless of who owns the facility. Our focus on actual outcomes
ensures that Medicare’s quality assurance system does not depend on any theory of quality or
theory of ownership. Instead, the federal survey and certification system is grounded in what
CMS and State nursing home surveyors actually find through on-site inspection; through in-
person interviews with residents and staff; through the eyewitness observation of care processes;
and through the review of records of care.

As Acting Administrator Weems indicated in his remarks, the critical infrastructure objective is
to fully populate our new Provider Enrollment Chain and Ownership System (PECOS) database.
Once that is done, it would be possible to design analytic reports and data extracts that would be
useful in analyzing trends in the relationship between ownership and performance The extent to
which this will be possible will depend on budget and FTE availability.
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26. Will CMS support a demonstration project to evaluate the ability of CMS to regulate
nursing homes on a chain-wide basis?

Answer: CMS continuously seeks to improve the effectiveness of both the survey process and
the enforcement of quality of care requirements. We are increasingly seeking to coordinate our
work with the Office of the Inspector General (OIG) where authority exists for taking action on a
chain-wide basis.

Implementation of the Quality Indicator Survey:

27. In response to a question from Chairman Stupak about the Quality Indicator Survey
(QIS), Acting Administrator Weems stated, “We can pick up the pace but this isn’t a
matter of going nationwide right away.” What is CMS’ anticipated timeline for
implementing the QIS? What are the barriers, including budgetary or legal issues,
preventing CMS from implementing QIS nationwide more quickly? What is CMS doing to
overcome these barriers?

Answer: We estimate that nationwide QIS implementation will require about $20 million spread
out over a number of years. At present we have been seeking to fund QIS implementation as
part of the annual survey & certification operating budget, but that budget is constantly stretched.
We have been dedicating about $1-$1.8 million per year to the effort. At this rate, it may be 15-
20 years to achieve nationwide implementation.

Nonetheless, CMS has an ongoing commitment to its QIS project. Since February 2008 CMS has
added four states to the five states that initially implemented the new, improved Medicare survey
process for nursing homes. An additional two States will implement the QIS in the first half of
CY 2009. It takes 3-4 years for a state to achieve statewide implementation of the QIS,
depending on the size of the State.

CMS views the QIS method as critically important to improve CMS’ ability to gather and
compare surveyor data among states. Such improved consistency also will provide better data for
consumers through the Nursing Home Compare Web site and will give nursing home providers
useful information on their performance. The desired improvement supports the need for a
system that uses data as a decision-making tool. The purpose is to better focus surveyors on
potential areas of concern.

Survey and Certification:

28. How many full-time equivalent surveyors are there in each State, territory, and the
District of Columbia?

Answer: Although CMS does not capture full-time equivalents, in FY 2007, the total number of
trained and registered surveyors throughout the country, the District of Columbia and territories
was 6,715. Seventy-five percent of all surveyors survey nursing homes. The remaining
surveyors also survey a multitude of other providers including Intermediate Care Facilities for
the Mentally Retarded, Home Health Agencies, End Stage Renal Disease facilities, Hospices,
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Hospitals, Critical Access Hospitals, Comprehensive Outpatient Rehab facilities, Outpatient
Physical Therapy facilities, Ambulatory Surgery Centers, Rural Health Clinics, Transplant
Programs, and Laboratories.

29. What direction does CMS give to surveyors, QIOs, PSCs, and MACs with respect to the
identification and cross-reporting of possible financial fraud by nursing homes?

Answer: As part of our Medicare program operations, CMS issues administrative guidance and
direction to our contractors related to fraud and abuse issues. The nursing home survey
interpretive guidelines includes language for State Agency nursing home surveyors to report
suspected provider patterns or practices related to clinical documentation, MDS assessments, or
MDS reporting practices that may be indicative of payment fraud or avoidance of the quality
monitoring process. Similarly, Quality Improvement Organizations (QIOs) are instructed to
refer cases, where they identify possible practice or performance patterns of fraud or abuse
situations, to the appropriate Federal or State agency, CMS contractor or CMS program office.
Medicare contractors are instructed to refer potential fraud issues to the appropriate entity
(Program Safeguard Contractor Benefit Integrity Unit) for review and development.
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Nursing homes

Business as usual

Two decades after the passage of a federal law to clean up the nation’s nursing
homes, bad care persists and good homes are still hard to find,

In 1987, Congress passed a landwmark
law meant to improve nursing home
care for the elderly. But our investiga-
tion reveals that poor care i3 still sl too

& fally at homes
man by for-profit chadus, now the dom-
inant force in the ndustry.

Cowsumer Rerorrs’ anatysis found
that not-for-profit homes gensrally pro-
vide better care than for-profit homes,
and that independently run nursing
homes appear o provide better care than
those that are owned by chains. Ina sep~
arate study; we found that many states are
lex In penalizing bad homes.

For this report, we analyzed the thres
most recent state inspaction reports for
some 16,000 nursing homes across the
V.8 We also examined staffing levels and
so-called quality tndicators, such as how

Jose, Calif. From the outside, it looks lke
many of the nursing homes that dot the
Cadiformia landscape: wings of residents”
roomns and a parking lot full of cars.
Inside we saw nothing that would srouss
unease, Residents nodded off in whesl-
chairs, and aides chatted at nurses’ sta-
tions as an occasional visitor walked
through the halls.

“White Blossom, though, Is no ordinary
nursing home. Its one of 12 that have
been on each of our Hsts of poorly per-
forming homes since 2000. Its state in-
spection, conducted last August and cur-
Tent when our reporfer visited in
December, raised troubling questions
about the cave i delivers.

Page after page of the

stroke victim with swallowing problems
who was left unsupervised with mushy
material in her mouth. And it mentioned
a medication error that could have been
fatal. The survey alse reported on the fa-
cility’s plans to correct the deficiencies
that were cited.

The survey, which by federal law must
be "readily accessible” it every nursing
‘home, was not visible in the lobby when
our reporter arvived, Only after she in-
sisted on seeing it did the home’s admin-
istrator produce i A staff member at the
Front desk said the report wasn'tinitially
available because it was heing used by
someone else at the time. Steven Bale,
White Blossom's adminisivator wouldnt

document detailed faitures to follow doc-

tors’ orders, perform a pain

wmany residents develop pressure soves
when they have no risk factors for them.

The Consumer Reporis Nursing Home
Quality Monitor, formerly the Nursing
Home Waich List, is available free at
wwnw. Cons EpOris. Bing =
Tt lists facilities in each state that rank in
the best or worst 10 percent on at least
two of pur three dimensions of guality Ry
sxamining the kinds of homes that tend
1o cluster at either end of the continuum,
we can make some judgnents about how
lkely a facility is to provide proper care,

This year’s list, financed by a grant
from the Commonwealth Fund, a philan-
thropic organization, s the fifth we've
published since 2000, We've seen little ev-
idence that the guality of care has im-
proved since then Indeed, 186 of the
homes cited for poor care on this list have
also appeared on earlier Hsts of poor-
quality homes,

Consider the White Blossom Care
Center, part of a for-profit chain in San,

monitor

sores, screen for tuber-
culosis, or properly sanitize dishes and
utensits. The 43-page report told of a

38 consumMEs REFORTS @ SEPTENBER 2006 - Expert - Independent » Nonprofit

v long comment on specific deficiencies but said
that they had been comrected.
wing the three- iod we stud-

ied, £57 homes across the country were
cited for falling to raake their inspection
resuits readily accessible.

SHHIPING ON CARRY

While our investigation suggs that
you or a family member might receive
better care at a not-for-profit, independ-
ently owned facility, they make up a small
portion of the industry. Since the estab-
lishment of Medicaid, the state and fed-
eral program for the poor and the elderly
in the 1980s, for-profit homes have coms
o dominate the field,

“In sorne chains we see facilities that
will consistently do poorly” says Paul
Dreyer, divector of leensing and certifica-
Hon in the Massachusetts Department of
Public Health. "Sometimes it I
the chatn's priority to make facllifies the
‘best they can be. The focus is maximizing
some kind of return to investors.”

Bruce Yarwood, president and CEG of
the American Health Cave Association
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{AHCA), which represents primarily for-
profit homes, says that poor homes are a
“chronic, tough issue” He notes that many
nursing home exerutives have trouble es-
caping Wall Street’s quarterly earnings
pressure. But, he says, "For every bad
story there are probably 50 good ones”
Nursing home researchers say that
the most serious problems sometimes
show up in small, for-profit chains within
a state. In New York, for exampl

compared with for-profit facilities. They
alse provided nearly twice as much cars
from registered rurses,

In 2002, a study conducted for the fed-
eral Centers for Medicare & Medicaid
Services (CMS) noted that without a daily
average of 2.8 hours of care from nurse
rides and 1.3 hours from lcensed nurses,
residents were more likely to experience
POOr outcomes - pressure sores and uri-
HAry incomtine: for “Most

Healthcare Associates, wholly owned by
Anthony Salerno, jointly administers a
network of 12 separately incorporated fa-
cilities. Salerno is the largest shareholder
in all the faciliies. Three of the homes
have been on our quality-monitor list.

Ealler this year Elot Spitzer New

fork’s attorney general, sued one of the
three homes, the Jennifer Matthew
Nurstng and Rehabilitation Center in
Rochester, alleging abuse and neglect.
Investigators used a hidden camera to
show that call bells were placed out of
residents’ reach and that patients would
go unturned and unwashed for houw
That facility was a four-time repeater on
our lists. The legal case is ongoing a
lawyer for the cenfer did not respond o
reguests for comment,

One reason the independendy owned,
not-for-profit facilities might do a better
iob is that they tend to have more staff
which experts agree is oruclal to good
care We found that on average, not-for-
profits provided almost an hour of addi-

mursing homes are staffed significantly
helow that,” says Johu Schnelle, director of
the Borun Center, a joint venture of UCLA
and the Jewish Home for Aging that does
research on long-term care.

The OMS, however, has not recom-
mended or adopted minimum staffing
standards, & point of contention for nurs-
ing home advocates, who are pushing for
them. Marvin Feuerbery, a techndcal divec-
tor &t the CMS, says officials even watered

risk. Glen Barnhill, 45, of Nashville, lived
in Tennessee nursing homes for several
years after he suffered a gunshot wound
to the head. Barnhill, a quadriplegic who
needs a ventilator to breathe, says he
would sometimes go into respivatory dis-
tress while waiting for a call light t© be
angwered. “IQ be in bed gasping and
fighting for aty not knowing when the
wurse wonld come” he says.

The AFICA says that minimumn staffing
rules cannot be an unfunded mandate on
the part of the government. "If you're re-
quired to have x amount and certain fypes
of staff, you need reimbursement,” says
Sandra Fitzler, ihe group’s senior direcior
of clinical operations. More money from
Medicaid, which pays for more than half
of alt nursing home stays, would improve
staffing, the industry says.

But money is not always the problem.
We mined Medicaid reimb
for nursing homes in 2002, the last year
for which we had complete data We
found no evidence that the average state

down the 2002 study’s i T
when it was given to Congress,

Instead, current rules say that staffing
must be sufficient to meet the needs of
g home residents, a standard 5o
vague that i makes penalizing nursing
‘homes that skimp on care alraost impos-
sible. Rules do require homes to have 8
hours of registered nursing and 24 hours
of livensed nursing coverage per day. But
the standard applies to alt homes, no mat~
ter how many residents they have. So a
nursing home with 200 residents can use
the same-size staff as one with 20.

dedical to nursing homes had
@ signd b impact on the stage of
homes identified as poor performers.

PLAYING POLITICS

Nursing homes are not major donors
o national political campaigns, but they
wield considerable clout in state capi-
tals, where their $300, $1,000, and $3,000
contributions count with gubernatorial,
state legislative, and judicial candidates.

In Arkansas, for example, the industry
was a top contributor to state candidates
in 2004, according to Followthemoneyorg,

fHonal nursing care each day per resident,

Ina te staffing puts residents at

anonpartsar of Con-
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tributions. The Arkansas Health Care
Assoclation, which represents for-profit
nursing homes, gave almost $100,000 that
year fo candidates in the stak

The trade assodation. maintains an
office near the Arkansas Capitol in Little
Rock, where legisiators can stop in and
enjoy a free hunch thres times a week dur-
ing legislative sessions.

“They contribute a large amount of
money te people’s campaigns” and the
politicians become beholden, says state
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challenge them if they press too hard,
Grachia Freeman, a former nursing home
inspector in Arkansas, says that supervi-
sors “would not let me write deficiencies §
wanted to write” for a facility she was in-
spacting. Now a nurse at a VA hospital in
North Littfle Rock, she adds, “They were
angry with me for investigating and wld
e not to complete the survey” We made

with Advocacy Strategy a Minneapolis
fem that works with community groups
on behalt of the elderdy and disabled.

A OFF OF MENT
Although the number of deficiency
citations written by state inspectors has
increased 7.6 percent since 2003, accord-
ing to the CMS, inspectors appear o be

several efforts to interview regul 5 in

the long-term-cara unit of the Arkansas
Department of Health and Human

Sen. Mary Anne Salmon, a Dem . She
adds, “Nursing homes have stopped some
very gond legislation that would have
made things better for the elderly.”
Messages from legisiators, subtle and
not so subtle, filter down to regulators,
who have learned that murstng homes will

Services but @ repeatedly rebuffed.
This pressure "gives facilities the con-
fidence to push back in so many ways, Eke
appealing citations and sanctions because
they know that state legislators tend to be
very protective of homes in thely districts.”

says Iris Freeman, principal consultant
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ring them down. Each one carries a
letter code, from A through L, indicating
the scope and severity of the vislation,
Citations labeled & through L denote
aciual harm or the potential for death.
Codes I through L indicate that the harm
was widespread, affecting many peopie.

State inspectors are now writing fewey
deficiencies with codes that denote actual
harm, such as avoidable pressure sores
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and medication errors. "We are going back.
to a less stringent and simpler enforce-
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and promises to fix it within a specified
period. Often the problem is corvected hut

ment,” says a federal analyst farndli it
nursing home nspection Qata at the
CMS. “Everything is becoming a D level,
Nursing facilities are going to

anything above a Id leve} if & camdes a
mandatery penalty, can be used in a tort
case, oy will be publicly disclosed”

In 2000, 40 percent of all deficiencies
carried 3 D designation. By 2008, the
number had risen to 54 percent. The rea-
son, says the analyst, is pressure from
nursing homes on understaffed state
agencies that find it hard to muster the re~
sourees to defend their citations in court.

The most common reraedy for vicla-
tions is a "plan of correction.” The mursing
home acknowledges there is a problem

3000 faces, a ph enon regula-
tors call yo-yo compliance.

TOKEN FINES OR NONE AT ALL

The 1987 nursing home reform law
pravided for monetary penalties that could
‘be imposed by states and the federal gav-
ernment. But that hasn't meant that fines
are collected. In fact, last year the federal
Office of the Inspector General found that
the CMS did not take all the required steps
10 collect 94 percent of past-due penalties.

Some states ave doing no better Even
when inspectors find that howes ave pro-
widing poor regulators may be slow
to imposs fines, if they levy thern at all.

Trt 2003 and 2005, CoNsuMER REPORTS
examined whethey states were levying
fines against our sample of poorly per-
forming homes. We found that the ones
that could impose fines were not always
using that autherity Our earlier study
found that in states with the power o im-
pose fines, only 53 percent of the facilities
in our sample that could have received
one actially did. In our most recent
analysis, we found that states fined just
50 percent of such homes.

Bight of the 12 five-time repeaters on
‘this year's list of poorly performing homes
had notreceived state fines between 1992
and 2004. The others received minimal
penalties, Californda regulators, for in-
stance, fined White Blossom 2 total of
$10,800 during the six years it was pnowr
lists. The largest fine ¥ received in any
one year was $3,600.

When fines ave assessed, they tend to
be low, sometimes absurdly so. Consider
the slap on the wrist given the Willow
Tree Nursing Center in Oakland, Calif. In
2001, according to state records, a 38-year-

pillow over a resident’s face; sald, "T'm
going to srwother you'; and then walked
out of the reom faughing after the patient
pushed it off, The state collected §600.

States can reduce an already meager
fine by 35 percent If the nursing home
agrees not to appeal. The median fine in
1989 for the homes we looked af was
$4.800; in 2004 it had dropped to $3,000.
Less than 2 percent of the homes received
a fine greatey than $100,000.

“The system hasn't been hard enough
on thoese who view penalties as the cost of
doing business,” says David Hoffman, a
former federal prosecutor in Philadelphia
who has sued many nursing howmes and
now consults with the industry about im-~
proving the quality of ifs care.

SHUTTING DOWN A HOME

The CMS can disqualify a home from
the Medicare and Medicald programs,
cutting off federal funds, But that remedy,
the most drastic in the agency's arsenal, is
used less frequently than ja the past. In
1998, the mumber of terminations peaked
at 31;in 2005 there were ouly 8.

States can also fry to shut down what
they fudge 1o be pooddy performing facili~
tes. In 2005, Indiana regulators investi-
gated a complaint that a student nurse
aide at the Hanover Nursing Center in
Hanover had beaten a resident in the
face, an imvmediate-jeopardy violation.
That inspection resulted in a 62-page
report detailing numerous violations,

Regulators placed a 45-day ban on
admitting new residents to the home byt
Iifted It after further inspection. In Feb-
ruary, Hanovers Heense sxpired, and state
officials refused to grant a new one The
facility s appealing the loss of its Heense
and a federal fine of $117.500 for the
immed tinn, M

-jeopardy vi

old plegic with poor cognitive ability
left the home on & pass, When he did not
return untll 2 am., the home's adminis-
trator ordered a rurse not o Jet him back
. Regudators cited the facility for failing
to keep a resident free from roental abuse
and assessed a fine of $700. The state,
however, collected only $455 and closed
the case. Seventeermonths later, the state
again cited Willow Tree, for failing to
report an allegation of abuse within 24
hours. This time, a nurse allegedly put a

o operate.

Freg: The Consumer Reparts Nurshag:
Homie Quality. Monitar  which lists
hotes 10 consider and those o avaid
o on b snalvdis, wil be dvalanle
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EXECUTIVE SUMMARY

The year 2007 marks the 20th anniversary of the enactment of the Nursing Home Reform
Act as part of the Omnibus Budget Reconciliation Act of 1987 (OBRA 87), landmark legislation
that substantially changed the nursing home quality assurance system by changing the focus of
regulation, establishing new standards, and revamping the inspection and enforcement process.
In the years leading up to the passage of the nursing home reform amendments, there was
widespread concern about poor quality of care and ineffective regulation of nursing facilities.
Scandals and exposés about poor-quality care, abuse, and fraud in nursing homes were common,
The passage of this landmark legislation was a rare example of the coming together of all
interested parties—consumer advocates, industry, government, and researchers—to improve
public policy and was an important example of a government-sponsored commission having a
major impact on public policy.

This paper examines progress and problems in quality assurance in nursing homes over
the last 20 years and considers the implications for the future quality of long-term care. In 2007,
approximately 1.4 million people live in nearly 16,000 nursing homes pationwide. With roughly
half of all nursing home care funded by Medicaid, and another 16 percent funded by Medicare,
federal and state governments have a substantial interest in the care provided, particularly given
the significant frailties of this population. More than two-thirds of elderly nursing home residents
have multiple chronic conditions, 6 in 10 have multiple mental/cognitive diagnoses, and more
than half are aged 85 and older.

OBRA 87 changed the previous federal system of regulating nursing homes in three
important ways. First, OBRA 87 established new, higher standards that were much more resident
focused than previous standards. The law established a number of quality-of-life rights, including
freedom from abuse, mistreatment, and neglect and the ability to voice grievances without fear of
discrimination or reprisal. Physical restraints, which had been quite common, were allowed
under only very narrow circumstances and strict requirements were established limiting the
amount of time that residents could be restrained. The law also upgraded staffing requirements
for nursing homes, requiring facilities to have a registered nurse as director of nursing and
licensed practical nurses on duty 24 hours a day, 7 days a week, and required a minimum of 75
heurs of training for certified nursing assistants, who were also required to pass a competency
test.

‘THE HENRY J. KAISER FAMILY FOUNDATION
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Second, OBRA 87 established an enforcement system for noncompliant nursing homes
that incorpdrated a range of enforcement sanctions. States were required to conduct unannounced
surveys, including resident interviews and direct observation of residents and their care, at
irregular intervals at least once every 15 months, with the statewide average interval not to
exceed 1 year. Noncompliant nursing homes were potentially subject to enforcement sanctions
designed to match the severity of the nursing homes’ deficiencies.

Third, OBRA 87 merged Medicare and Medicaid standards and survey and certification
processes for nursing homes into a single system. This ended the confusion about the largely
arbitrary and state-specific distinction between skilled nursing facilities and intermediate care
facilities. The new standards were sut ially higher than had existed for intenmnediate care
facilities.

Over the past 20 years, nursing home care has changed, with some evidence of
improvements over time. For example, the implementation of the Minimum Data Set (MDS)
provides facilities with detailed and systematic information on the status of residents that can be
used for care planning, to assess improvement and decline in resident status, and to identify
quality-of-care problems. By 2007, fewer than 6 percent of long-stay nursing home residents had
been restrained during the last 7 days. In terms of staffing, registered nurse staffing increased
with the mandates of OBRA 87 and aides are now required to have at least a modest amount of
training before starting to care for residents. And, the average number of deficiencies cited per
facility has declined in recent years, although this measure may be an indicator of how
vigorously the standards are being applied.

Yet challenges remain, More than 90 percent of all certified facilities were cited for one
or more deficiencies in 2006, and nearly one-fifth of all certified facilities were cited for
deficiencies that caused harm or immediate jeopardy to residents. Although there was an initial
upgrading of the quality of care as a result of OBRA 87, improvements appear to have reached a
plateau. Substantial proportions of nursing homes are still cited for inadequate care. Staffing
levels have been relatively stable for many years, despite the increased acuity and disability of
residents. The best available studies suggest that the vast majority of nursing homes are
significantly understaffed.

Looking to the future, there are several strategies that are receiving consideration for
improving nursing home care that go beyond regulatory strategies. These approaches include
reforming Medicaid and Medicare reimbursement, changing organizational culture, and
providing more information to consumers. These options seek to change the organizational

NURSING HOME CARE QUALITY
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incentives so that nursing homes will be motivated to improve quality of care and life. Another
major direction in long-term care is the expansion of home and community-based services, both
in the homes of consumers and in residential care facilities. Currently, relatively little is done to
monitor quality of care in these noninstitutional settings.

In the 20 years since the passage of OBRA 87, substantial progress has been made in
providing improved quality care to nursing home residents, yet significant problems remain.
Many of the problems identified prior to the passage of OBRA 87 still persist. The 20th
anniversary of the nursing home reform amendments provides an important opportunity to
consider lessons learned, assess options for the future, and establish strategies for caring for an
aging population in a range of long-term care settings.

THE HENRY J. KAISER FAMILY FOUNDATION



235

INTRODUCTION

Nursing homes are an important component of fong-term care for older people and
younger adults with digabilities. In June 2007, there wers 15,827 nursing homes in which
1,425,484 people resided (American Health Care Association, 2007a). Medicsid and Medicare
are particularly important sources of funding for nursing homes, with three-quarters of residents
dependent on one of the two programs, principally Medicaid, giving the federal government an
sspecially large interest in the care provided. In 2005, Medicaid and Medicare, together,
accounted for 60 percent of spending for nursing home care. Medicaid spent $53.6 billion on
nursing home care and Medicare spent $19.5 billion, for a total of $73.1 billion (Kaiser
Commission on Medicaid and Uninsured, 2007). Expenditures for mursing home care from all
sources for 2005 are presented in Exhibit 1.

In order to receive T = "
i ‘2 Or;;! ; e Exhibit 1. Spending for Nursing
Mc 1R and Mecicare Home Care, 2005
1‘£mnburscmem, nursmg 'no,mes Gther Other
Private Public
A% R

wust be Heensed by the state in
which they are located and
certified as meeting the federal
quality standards for nursing
homes. While the standards are
federal, almost all of the actual
inspections and most
enforeement are conducted by
state Departments of Health, . Fotal = $121.9 8illion

an T

w07,

giving states a major stake and

responsibility in the quality assurance process, Given the financial dominance of Medicaid and
Medicare, it is not surprising that federal quality assurance standards, mandated inspections, and
enforcement processes dominate the formal quality asswrance systern for nursing homes.

Nursing homes today provide both post-acute care and services for longer-term residents.
In 2004 the typical long-stay resident was over age 85 (53 percent), female (76 percent) and
widowed (60 percent) (Kasper and O"Malley, 2007). While the vast majority of nuwrsing home
residents were over age 65, about 10 percent were under age 65 (Decker, 2005). More than two-
thirds of elderly nursing bome residents had multiple chronic conditions and another six in ten
had muitiple mental/cognitive diagnoses (Kasper and O"Malley, 2007).
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Nursing homes are serving a sicker population than in the past. For example, between
1985 and 1999, the proportion of nursing home residents who did not require assistance to eat,
bathe, dress, and walk declined (Decker, 2005). Among elderly nursing home residents in 2004,
disease prevalence was higher and multiple physical and mental/cognitive conditions were more
common than in 1999, although the percentage of residents with a diagnosis of dementia
remained roughly constant at just under one-quarter (Kasper and O’Malley, 2007).

The year 2007 marks the 20th anniversary of the enactment of the Nursing Home Reform
Act as part of the Omnibus Budget Reconciliation Act of 1987 (OBRA 87), which established
the current federal framework for regulating nursing homes. This landmark legislation
dramatically changed the quality assurance system for nursing homes by changing the focus of
regulation, establishing new standards, and revamping the inspection and enforcement process.
Although progress has been made, substantial problems remain with quality of care in nursing
homes (Institute of Medicine, 2001; U.S. Government Accountability Office [GAO] 2003,
20073, b). For example, the Administration on Aging’s national ombudsman reporting system
received more than 230,000 complaints in 2005 concerning nursing facility residents’ quality of
care, quality-of-life problems, or residents’ rights (Administration on Aging, 2007).

This paper examines progress and problems in quality assurance in nursing homes over
the last 20 years. The paper begins with a background section that reviews the problems that
OBRA 87 was designed to address, briefly discusses the history that led to its passage, and
describes the main elements of OBRA §7 as they relate to nursing home quality. The second
section reviews trends in nursing home quality as evidenced by available reports of trends in
citations for deficiencies, staffing, and quality indicators. It also analyzes the effect of the
principal components of OBRA 87 and identifies areas of continuing problems. The third section
identifies issues for quality assurance in long-term care for the future and some new strategies
for improvement that have been proposed. The last section discusses the implications of the
findings of the report for the future quality of long-term care.
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BACKGROUND
The State of Quality Assurance in Nursing Homes Before OBRA 87

Concemn about poor quality of care and ineffective regulation of nursing facilities dates
back at least to the 1970s if not earlier (New York State Moreland Act Commission on Nursing
Homes and Residential Facilities, 1975; U.S. Senate Special Committee on Aging, 1974;
Wiener, 1981). Scandals and exposés about poor-quality care, abuse, and fraud in nursing homes
were depressingly common.

In 1965 the legislation enacting the Medicaid and Medicare programs gave the U.S.
Department of Health, Education, and Welfare the authority to set standards for participating
nursing homes. However, the standards were weak and all but a few nursing facilities were able
to meet the standards, despite reports of poor quality care. Federal legislation in 1967 and 1972
authorized the Department of Health, Education, and Welfare to develop and implement stricter
standards. The 1967 legislation also authorized two categories of Medicaid nursing homes:
skilled nursing facilities for residents requiring skilled nursing care and intermediate care
facilities for residents requiring less nursing care and more personal care services. Prior to the
enactment of OBRA 87, the system of federal regulations governing the certification of nursing
homes under the Medicare and Medicaid programs had been essentially unchanged since the
mid-1970s (Tnstitute of Medicine, 1986).

The pre-OBRA 87 quality regulations focused on nursing homes’ ability to provide care
rather than the quality of care received by residents—in other words, structure rather than
process and outcome (U.S. GAO, 1999). The standards primarily addressed such topics as the
physical plant, the cleanliness of buildings, plumbing, food preparation equipment, broken
windows, and lighting fixtures. Some measures were related directly to patient care, such as
physical restraints, whether residents were properly exercised, and whether residents received
proper grooming, but they were not the focus of the standards (U.S. GAO, 1987).

Management of the certification process under these standards was fragmented and
quality assurance activities were limited. Although all surveys were conducted by state survey
agencies, the Health Care Financing Administration, the predecessor to the Centers for Medicare
& Medicaid Services (CMS), was responsible for enforcement and the final certification decision
of nursing homes receiving Medicare payments, while states were responsible for the
enforcement and the final certification decision of nursing homes receiving Medicaid (U.S.
GAO, 1987). Surveys of nursing homes focused on whether there were written procedures in
place—"paper compliance”—and could be conducted through a review of facility records
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without observing residents (Hawes, 1997). Health Care Financing Administration oversight of
the certification survey process by state agencies consisted of desk reviews of survey documents,
visits to state agencies, and limited visits to selected facilities. The primary enforcement
mechanism for state-certified Medicaid nursing homes was decertification for participation in
Medicaid and Medicare, which was usually tantamount to closing the facility because of the high
reliance on government revenues, and was seldom used. The General Accounting Office (1987)
found widespread noncompliance with certification requirements. Many facilities were repeat
offenders, and while they submitted plans of correction they never implemented them.

The regulatory process was further fragmented by differences in approach and resources
committed to the nursing home certification process across states. For example, states were not
consistent in making distinctions between the two types of nursing facilities: some states had
almost no skilled nursing facilities; others had almost no intermediate care facilities (Institute of
Medicine, 1986). Access to information about nursing facilities and residents also varied greatly
among the states.

How OBRA 87 Came to Be Enacted

The roots of the passage of OBRA 87 can be traced to when Ronald Reagan became
president in 1981. The Reagan Administration was philosophically skeptical of government
regulation, believing that it placed unnecessary burdens on businesses for little societal gain.
Very carly on, the Administration focused on regulatory reform in the nursing home industry as
the first of many industries for which it wished to change the regulations. Regulations that would
have strengthened resident rights in nursing homes adopted in the final days of President Jimmy
Carter’s administration were withdrawn and the Health Care Financing Administration began a
systematic examination of the Medicaid and Medicare nursing home quality standards, with an
eye on eliminating unnecessary requir To rhany cc advocates, these changes were
tantamount to dismantling the existing quality assurance system. Leaks to the news media of
proposed changes, especially to the New York Times, led to negative publicity and their
disavowal by the White House and then-Secretary of Health, Education, and Welfare Richard
Schwieker.

While efforts to revise nursing home quality standards ended, the Reagan Administration
proposed new rules on Subpart S, which detailed the survey, certification, and enforcement
process for nursing homes participating in Medicaid and Medicare. Among other provisions,
these new rules allowed for self-surveys by providers under certain circ es and “d d”
status, which would allow certification by a third-party organization to substitute for an
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inspection by government agencies, both of which were strongly opposed by consumer
advocates. Advocates believed that these provisions would have substantially weakened the
inspection and enforcement process by relying on nursing homes to self-report their own
problems and entrusting inspection and enforcement to a less rigorous process. In response,
Congress twice passed legislation preventing these regulations from being implemented. After
negotiations between the administration and Congress, a compromise was reached that would
have the independent Institute of Medicine—part of the National Academy of Sciences—
conduct a study of nursing home standards, inspections, and enforcement. It was hoped that by
bringing in a neutral third party the impasse between the Administration and Congress would
end.

The Institute of Medicine panel contained a broad range of providers, consumers, and
researchers and was led by Sidney Katz, M.D., a prominent researcher on measuring disability.
The report by the Institute 'of Medicine, Improving the Quality of Care in Nursing Homes, was
issued in 1986, and unlike some Institute studies, this report contained dozens of detailed
recommendations that could be translated into legislation.

Following the issuance of the report, Elma Holder and Barbara Frank of the National
Citizens Coalition for Nursing Home Reform convened the Campaign for Quality Care, which
included all of the major stakeholders on nursing home quality. Although there were issues of
contention between consumer advocates and the nursing home in;iustry (such as whether to
impose minimum staffing ratios), the committee hammered out a compromise bill that was
supported by the industry and consumer advocates. Hearings before Congress, which featured
actor Kirk Douglas, the honorary chairperson of the group, galvanized the House and Senate,
especially since the bill had exceptionally broad support. Because of the rules governing
reconciliation bills that made it bard to amend the bill and to veto it, the placement of the nursing
home quality initiative in an omnibus budget reconciliation bill further increased its likelihood of

. becoming law. The Omnibus Budget Reconciliation Act of 1987 overwhelmingly passed
Congress and was signed by President Reagan.

Major Provisions of OBRA 87

OBRA 87 changed the previous federal system of regulating nursing in three ways
(Hawes, 1996). First, the law established new, higher standards that were much more resident
focused than previous standards. Second, the law established an enforcement system for
noncompliant nursing homes that incorporated a range of successful state enforcement sanctions.
These were designed to provide graduated sanctions that would allow the enforcement

NURSING HOME CARE QUALITY



240

mechanism to match the severity of nursing home deficiencies. Third, the law meérged Medicaid
and Medicare standards and survey and certification into essentially a single system.

Setting Higher Standards

The first major component of the OBRA 87 reforms was to establish higher standards,
with an emphasis on the resident. The general standard of the law was to promote “maximum
practicable functioning.” Specifically, the law and regulations (42 CFR Part 483) established the
following:

» Nursing facilities are responsible for assisting residents in the mai e of
activities of daily living, including the ability to bathe, dress, and groom; transfer and
ambulate; toilet; eat; and use speech, language, or other functional communication
(42 CFR Part 483.25a).

= Preadmission screening and annual resident reviews should be conducted for
residents with mental illnesses and certain other chronic conditions to ensure that they
are not inappropriately being held in nursing homes and that those appropriately
placed in nursing homes receive appropriate services (42 CFR Part 483.112-116).

= Physical restraints are specifically prohibited for discipline or convenience, and
specific indications are required for the use of antipsychotic medications to reduce
their use as chemical restraints (42 CFR Part 483.13).

= A range of other support services should be provided or arranged, including social
activities; medically related social services; dietary services; physician and
emergency care services; and pharmacy, dental, and rehabilitation services such as
physical, speech, and occupational therapies (42 CFR Part 483.15, .35-.60).

= That residents be assessed upon entry and periodically after that, and that the
assessment be used to develop a written plan of care prepared and periodically
reviewed and revised by a team including the attending physician and a registered
nurse. The law specified the creation of a new, standardized, “reproducible,”
comprehensive functional assessment tool that would be used to assess all residents.
This tool would generate a data set to be used for clinical assessment and
individualized care planning for each resident. These data were also to be a resource
for facilities to measure and improve their overall performance, and available for
regulators to track resident outcomes (42 CFR Part 483.20).

The lTaw and regulations also established a number of quality-of-life rights along with the
standards on quality of care (42 CFR Part 483). These rights included the right

*  to freedom from abuse, mistreatment, and neglect;

= to freedom from physical restraints;

» 1o privacy;

» to accommodation of medical, physical, psychological, and social needs;
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*  to participation in resident and family groups;
= o be treated with dignity;

*  to exercise self-determination;

= to communicate freely;

= to participate in the review of one’s care plan, and to be fully informed in advance
about any changes in care, treatment, or change of status in the facility; and

*  to voice grievances without discrimination or reprisal (42 CFR Part 483.10).

As a part of this emphasis on rights of residents against arbitrary actions by the nursing
home administrator or other staff, OBRA 87 also included provisions giving residents more
rights to communicate with regulators. The law specified that residents have acces