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RIGHTS OF CRIMINAL SUSPECTS AND DEFENDANTS
INTRODUCTION

Since 2001, the Commission has been monitoring the develop-
ment of human rights and the rule of law in China. The Commis-
sion’s legislative mandate calls for scrutiny of Chinese government
actions that either comply with or violate the fundamental human
rights enjoyed by all individuals, including those individuals ac-
cused of a crime under China’s domestic laws. The mandate calls
specifically for the monitoring of criminal defendants’ rights,
including the right to be tried in one’s own presence; to defend one-
self in person or through legal assistance; to be informed of the
opportunity for trial and criminal defense; to receive legal aid serv-
ices where necessary; to be afforded a fair and public hearing by
a competent, independent, and impartial tribunal; to be presumed
innocent until proven guilty; and to be tried without undue delay.!
In addition, the mandate requires that the Commission focus con-
tinuing attention on those individuals believed to be imprisoned,
detained, placed under house arrest, tortured, or otherwise per-
secuted by Chinese government officials in retaliation for the mere
pursuit of their rights.2

The Commission’s annual report recommendations over the past
five years have focused on the gap between mere legal ideals and
actual law enforcement practice. In 2002, 2004, and 2006, the Com-
mission underscored the continuing need to help fund and
strengthen the work of criminal defense lawyers in China. In 2003,
and again in 2006, the Commission emphasized that the detention
and imprisonment of activists and rights defenders only serve to
undermine the legitimacy of China’s developing legal system. It
thus called for the need to press for release of targeted individuals.
Between 2002 and 2004, the Commission underscored the signifi-
cance of multilateral and diplomatic efforts in encouraging the Chi-
nese government to grant unconditional visits to the UN Working
Group on Arbitrary Detention and the UN Special Rapporteur on
Torture.2 Based on the findings of those UN bodies, the Commis-
sion focused in 2006 on the urgency of reforming China’s adminis-
trative detention system, abolishing forced labor practices, and
ensuring that the procuracy exercise greater oversight over police
abuses.

Domestic and international developments in 2006 have helped to
highlight the Chinese leadership’s desire to increase China’s profile
among the international community of rule of law nations. China
was elected to serve for a three-year term on the newly established
UN Human Rights Council, noting in its application that it had ac-
ceded to 22 international human rights accords, including 5 of the
7 core conventions.* The Chinese government promised that it
would amend its Criminal, Civil, and Administrative Procedure
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Laws, as well as reform its judiciary, in preparation for ratification
of the International Covenant on Civil and Political Rights.5 In ad-
dition, Chinese citizens were appointed to lead international bodies
such as the International Association of Anti-Corruption Authori-
ties and the World Health Organization.®

While the Commission recognizes the progress that China has
made in bringing its own practices into compliance with inter-
national standards, it also notes that significant gaps remain with-
in Chinese laws and regulations, and between law on the books
and law in action. The ideals embodied in recent legal and regu-
latory reforms are positive first steps, but nonetheless incomplete,
and have not necessarily translated into the everyday practice of
local law enforcement officers. For example, international human
rights standards require that due process of law be accorded to all
criminal suspects and defendants, and that they be free from tor-
ture, arbitrary detention, and prosecution on the basis of their po-
litical opinions or exercise of human rights.” Nonetheless, China’s
Criminal Law, Criminal Procedure Law, and accompanying regula-
tions leave too much room for discretion and abuse. As a result,
NGO and media reports indicate that criminal defense efforts have
been hampered, numerous Chinese citizens continue to be arbi-
trarily detained and convicted, and torture remains widespread.

The Commission’s findings in this section have been placed in
the context of five years of monitoring and reporting on criminal
justice reform, and take into account some of the systemic problems
that have persisted throughout China during that timeframe. In
many areas of criminal procedure, reforms that were initiated sev-
eral years ago have stalled in the past year, and failed to achieve
the goals of better protecting human rights and guarding against
official abuse. The problems that persist, and the reforms designed
to confront those problems, are analyzed in greater detail through-
out the remainder of this section. The first part of the section dis-
cusses continuing abuses of criminal law and procedure, while the
second part turns to institutional failings that make these abuses
possible.

LAW IN ACTION: ABUSES OF CRIMINAL LAW AND PROCEDURE

Arbitrary Detention

The UN Working Group on Arbitrary Detention (UNWGAD) de-
fines the deprivation of personal liberty to be “arbitrary” if it meets
one of the following criteria:

e there is clearly no legal basis for the deprivation of liberty;
e an individual is deprived of his liberty because he has exer-
cised rights and freedoms guaranteed under the Universal Dec-
laration of Human Rights (UDHR) or International Covenant
on Civil and Political Rights (ICCPR); or

e non-compliance with the standards for a fair trial set out in
the UDHR and other relevant international instruments is suf-
ficiently grave to make the detention arbitrary.8

The ICCPR provides that the deprivation of an individual’s lib-
erty is permissible only “on such grounds and in accordance with
such procedure as are established by law,” and that an individual
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must be promptly informed of the reasons for his detention and any
charges against him.?

Arbitrary detention in China takes several different forms, in-
cluding detention and incarceration for the peaceful expression of
civil and political rights, detention and incarceration in circumven-
tion of criminal procedure protections, and illegal extended deten-
tion in violation of China’s own Criminal Procedure Law.

Political Crimes

China’s Criminal Law was revised by the National People’s Con-
gress in 1997 to eliminate mention of the socialist revolution and
counterrevolutionary crimes, but to otherwise preserve the political
and economic orientation of the Chinese criminal justice system:

The aim of the Criminal Law of the People’s Republic of
China is to use criminal punishments to fight against all
criminal acts in order to safeguard security of the State,
to defend the State power of the people’s democratic dicta-
torship and the socialist system, to protect property owned
by the State, and property collectively owned by the work-
ing people and property privately owned by citizens, to
protect citizens’ rights of the person and their democratic
and other rights, to maintain public and economic order,
and 11:(? ensure the smooth progress of socialist construc-
tion.

Nonetheless, Chinese prisons continue to hold individuals who
were sentenced for counterrevolutionary and other crimes that no
longer exist under the current Criminal Law.l1 Shortly preceding
the annual session of the UN Human Rights Commission in
2005,12 Chinese central government officials pledged to “provide re-
lief” to those imprisoned for political acts that were no longer
crimes under the law.13 The U.S. State Department reported that
in 2006, despite the urging of foreign governments, the Chinese
government had yet to conduct a national review of such cases and
continued to hold approximately 500 individuals in prison for
counterrevolutionary crimes alone.l4

Developments over the last year have breathed new life into this
issue. The Dui Hua Foundation, which researches and seeks to
curb political imprisonment, recently confirmed that on November
11, 2007, Chinese authorities will release one of the last known
prisoners serving a sentence for the former crime of
“hooliganism.” 15 Authorities originally detained Li Weihong, a
manufacturing worker in Changsha city, Hunan province, in April
1989 for helping to organize protests that subsequently turned
violent. In February 2006, authorities released journalist Yu
Dongyue, who was detained for throwing paint during the
Tiananmen democracy protests of 1989 and later convicted of
“counterrevolutionary propaganda” and “counterrevolutionary sabo-
tage and incitement.” 16 Numerous others remain in prison for
counterrevolutionary crimes, including: Hu Shigen, who helped to
establish the China Free Trade Union Preparatory Committee and
China Freedom and Democracy Party, and was later convicted of
“organizing and leading a counterrevolutionary group” and “engag-
ing in counterrevolutionary propaganda and incitement” 17 [see Sec-
tion II—Worker Rights for additional information about his case];
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and former Tibetan monk Jigme Gyatso, who was detained for dis-
tributing pro-independence leaflets and putting up posters and
later convicted of “forming a counterrevolutionary organization” 18
[see Section IV—Tibet for additional information about his case].

The Chinese central government officially maintains that there
are no “political prisoners” in China, but ample evidence suggests
that the Criminal Law is routinely abused to target and imprison
individuals for their political opinions or the exercise of their fun-
damental human rights. China’s official position on this issue has
remained the same since 1991, when the State Council Information
Office issued its first white paper on human rights: “In China,
ideas alone, in the absence of action which violates the criminal
law, do not constitute a crime; nobody will be sentenced to punish-
ment merely because he holds dissenting political views.” 12 How-
ever, since 2002, the Commission has reported on the repeated
harassment, detention, and imprisonment of political dissidents,
journalists, writers, lawyers, human rights defenders, Protestants,
Catholics, Falun Gong practitioners, Tibetans, and Uighurs, among
other groups. Many of these individuals continue to serve long pris-
on or reeducation through labor sentences as a result of their
peaceful exercise of fundamental rights guaranteed under China’s
Constitution, the UDHR, and the ICCPR.20

The ability of local law enforcement officers to target and punish
these individuals is made possible, in large part, by the existence
of vague criminal and administrative provisions, which allow for
the punishment of activists for crimes of “disturbing public order”
and “endangering state security.”21 Over the past five years, the
Commission has reported on numerous instances in which these
two categories of crimes have been used to charge and convict indi-
viduals for their politics, beliefs, and affiliations.22 After a 2004
visit to China, the UN Working Group on Arbitrary Detention
(UNWGAD) recommended that the Chinese government define
these crimes in precise terms and create exceptions under the
Criminal Law for peaceful activity in the exercise of fundamental
rights guaranteed by the UDHR.23 In his March 2006 report to the
UN, Special Rapporteur on Torture Manfred Nowak noted that to
date, UNWGAD’s recommendation has not been implemented.2* He
further concluded: “The vague definition of these crimes leaves
their application open to abuse particularly of the rights to freedom
of religion, speech, and assembly.” 25 In its 2006 Annual Report, the
Commission echoed these international calls for greater clarity in
the definition of such crimes under Chinese law. No progress has
been made on this front.

The reality isthat Chinese citizens remain susceptible to detention
and incarceration as punishment for political opposition to the gov-
ernment, as well as for exercising or advocating human rights. Chi-
na’s leaders say that they are committed to building a fair and just
society based on the rule of law, with adequate guarantee of civil
and political rights. In order to demonstrate true commitment to
these claims, China’s leaders need to ensure the prompt review of
casesin which an individual was charged with counterrevolutionary
crimes. They have already set a precedent for doing so, by resolving
and releasing one of the last known prisoners serving a sentence
for hooliganism, another crime eliminated by the 1997 revision to
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the Criminal Law. Logical next steps would include taking prompt
action to clarify the Criminal Law’s vague definitions of crimes that
“disturb public order” or “endanger state security,” and providing
for the parole or immediate release of all political prisoners.

Detention Outside the Criminal Process

Chinese law enforcement officers routinely detain individuals
without formal charge or judicial review, in contravention of inter-
national human rights standards and Chinese law. Both the UDHR
and ICCPR provide that everyone is entitled to a “fair and public
hearing” by an “independent and impartial tribunal,” and that the
accused shall enjoy “the right to be presumed innocent until proved
guilty according to law.”26 These guarantees have been incor-
porated into China’s Criminal Procedure Law (CPL) and related
regulations. Nevertheless, public and state security officials regu-
larly authorize mass security sweeps and take advantage of law
enforcement tools that include incommunicado detention, surveil-
lance, house arrest, and administrative detention measures such as
reeducation through labor, to harass and control Chinese citizens.

In some instances, police hold individuals in custody for a few
days before ultimately releasing them, without any justification
other than a general desire to avoid protests and other instances
of social unrest that might undermine Party governance. The CPL
permits detention without arrest or charge, but generally requires
notification of family members or the detainee’s workplace within
24 hours of custody.2? Public security officials have been known to
conduct mass security sweeps during politically sensitive periods in
China, including the approach of significant public anniversaries,
the annual sessions of Party or central government officials, and
the duration of visits by foreign dignitaries.28 Citizens from local-
ities throughout China travel to Beijing to voice their complaints
before central government offices, often congregating together in
“petitioners’ villages” on the city’s outskirts. [See Section ITI—Ac-
cess to Justice for a discussion of petitioning]. NGO and media
sources have reported that police officers conduct night raids of
these villages, sending petitioners to a special holding location
called “Majialou” pending their forced repatriation home.2? In 2006,
a senior official from the Ministry of Public Security justified such
security sweeps on the basis of the government’s need to “manage
public order” and to “reduce some of the factors threatening social
stability.” 30

In March 2007, officials launched “the largest ‘clean-up’ oper-
ation by the police in recent years” and detained over 700 individ-
uals.31 According to Human Rights Watch (HRW), the detentions
of more than 700 individuals in advance of this year’s session of
the National People’s Congress were “widely seen as a grand re-
hearsal in public order tactics for two even more important upcom-
ing events: the Communist Party’s 17th Congress in October 2007
and the Olympics Games in 2008.” On August 30, officials posted
notice of imminent plans to demolish an area bordering the south-
ern railway station in Beijing, where an estimated 3,000 to 4,000
petitioners congregate.32 The notice provides a three-week deadline
for relocation and attributes the timing of the demolition to
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planned road construction, but HRW asserts that it may also be
the result of the “clean-up” in advance of the Party Congress.33

In other instances, Chinese law enforcement officers have relied
on measures such as surveillance and house arrest34 to punish and
control political activists, despite the lack of any legal basis for
such deprivations of liberty. Brad Adams, Director of HRW’s Asia
Division, has commented that house arrest is becoming “the weap-
on of choice for the authorities in silencing and repressing civil
rights activists.” 35 He added, “It is imposed at the entire discretion
of the police and takes place outside of any legal procedure—you
can’t get more arbitrary than that.” The case of Chen Guangcheng,
a legal advocate who exposed and challenged the abuses of local
population planning officials in Linyi city, Shandong province, pro-
vides one concrete example to support HRW’s analysis. Public secu-
rity officials at the county level placed Chen under house arrest in
September 2005, one year before authorities ultimately charged
and convicted him.3¢ A network of Chinese human rights activists
and groups worked with Chen’s defense lawyers to submit informa-
tion about his case to the UNWGAD, the UN Special Rapporteur
on the Independence of Judges and Lawyers, and the Special Rep-
resentative of the Secretary General for Human Rights Defend-
ers.37 Around the time of Chen’s retrial on November 27, 2006, the
same public security officials issued a formal decision to place
Chen’s wife, Yuan Weijing, under house arrest from November 28,
2006 until May 27, 2007.38 Despite the expiration date made ex-
plicit in this order, security officers reportedly obstructed Yuan’s
attempts to meet with U.S. Embassy officials in July 2007 and pre-
vented her from exiting the country in August to receive an award
on behalf of her husband.3?

In cases where there is insufficient evidence to proceed with for-
mal prosecution,4? or it is expedient for the local government to
keep watch over an activist for up to several years,*! public secu-
rity officials have taken advantage of their power to punish Chi-
nese citizens through administrative sanction. Chinese law allows
for punishment that includes “administrative,” rather than crimi-
nal, detention of individuals who have been accused of “public secu-
rity” offenses such as public order disturbances, traffic offenses,
prostitution, and other “minor crimes” under the Criminal Law.42
Pursuant to the Public Security Administration Punishment Law
(PSAPL), effective March 1, 2006, public security officials can im-
pose sanctions ranging from a warning or fine, to a maximum of
20 days in administrative detention.43 A total of 165 offenses, in-
cluding “taking on the name of religion or qigong to carry out ac-
tivities disturbing public order,”4* are subject to sanctions under
the PSAPL. In November 2006, three house church Christians in
Wendeng city, Shandong province, succeeded in forcing the local
public security bureau (PSB) to rescind its decision to hold them
in administrative detention for 10 days for allegedly committing
this particular offense under the PSAPL.45 Their success was at-
tributable to the PSB’s willingness to reach an out-of-court settle-
ment and therefore avoid the issue of whether the detention had
violated their constitutional and legal rights.*¢ [See Section II—
Freedom of Religion—Religious Freedom for China’s Protestants for
a more detailed analysis of efforts to defend religious rights.] Li
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Baiguang, who represented the three, agreed to drop the adminis-
trative complaint that he had filed on October 12 against the PSB
in exchange for its promise to rescind the decision.4?

China’s system of “reeducation through labor” (RTL) has long
drawn fire from various members of the international community
as the most egregious abuse of administrative detention measures.
Under the RTL system, public security officials can investigate a
case and propose that an individual be confined to a RTL center
for up to three years, with the possibility of a one-year extension.48
The list of offenses subject to RTL is broad and vaguely defined,*°
lending itself to abuse by public security officials in order to silence
Chinese citizens who attempt to express their political opinions or
assert their fundamental rights.59 Moreover, the RTL administra-
tive committees that are responsible for making the final decision
consist of representatives from each of the local public security,
civil affairs, and labor bureaus,>! but in practice, are dominated by
public security officials.52 Despite being harsher than some crimi-
nal punishments,?® a RTL decision is typically imposed in the
absence of judicial review by an independent and impartial tri-
bunal.?¢ The Chinese government has argued that administrative
detention decisions are subject to judicial review under the Admin-
istrative Litigation Law (ALL), but the UNWGAD found ALL re-
view “of very little value” and maintained that “no real judicial
control has been created over the procedure to commit someone to
[reeducation] through labor.”55 In practice, the decision to confine
someone to a RTL center is rarely successfully challenged.?¢ Be-
tween 1999 and 2002, the number of individuals held in RTL cen-
ters was estimated to range from 260,000 to 300,000.57 According
to the U.S. State Department, official statistics released in 2005 re-
flect the rapid growth of these numbers over the past few years,
to a new total of approximately 500,000.58

Chinese authorities use RTL and other forms of administrative
detention to circumvent the criminal process in a manner which
disregards the procedural protections guaranteed under domestic
and international law.59 China’s Legislation Law requires that all
deprivations of personal liberty be authorized by national law, and
not just by administrative regulation.© Under the criminal justice
system, a Chinese citizen cannot be found guilty of any crime, even
a “minor crime,” without being judged guilty by a people’s court.6!
The Constitution makes explicit the inviolable nature of a person’s
liberty and further dictates:

No citizen may be arrested except with the approval or by

decision of a people’s procuratorate or by decision of a peo-

ple’s court, and arrests must be made by a public security

organ. Unlawful deprivation or restriction of citizens’ free-

dom of person by detention or other means is prohibited.
62

While the Chinese government consistently emphasizes the bene-
ficial “reeducation” function of administrative detention meas-
ures,® Manfred Nowak, UN Special Rapporteur on Torture, found
after visiting China that “some of these measures of [reeducation]
through coercion, humiliation and punishment aim at altering the
personality of detainees up to the point of even breaking their
will.” 64 In his March 2006 report, Nowak concluded that RTL and
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other forms of administrative detention “go beyond legitimate reha-
bilitation measures provided for in [Alrticle 10 of the ICCPR.”65
During the seven years between visiting China in 1997 and again
in 2004, the UNWGAD found that the Chinese government had
made no significant progress in reforming the administrative
detention system to ensure judicial review and to conform to inter-
national law.66

Domestic pressure has been building to reform the RTL sys-
tem,%7 but efforts have focused on better codification, rather than
outright elimination, of the practice. Since March 2005, the Na-
tional People’s Congress (NPC) has been considering a new Law on
the Correction of Unlawful Acts that would reportedly enhance the
rights of RTL detainees by setting a maximum sentence of 18
months, and by permitting detainees to hire a lawyer, request a
hearing, and appeal decisions imposed by public security officials in
RTL cases.?8 The draft law does not currently provide the accused
with an opportunity to dispute accusations of guilt before an inde-
pendent adjudicatory body.®°® According to one drafter, the Ministry
of Public Security and the Supreme People’s Court continue to dis-
agree about whether courts should get involved in the decision
making process prior to administrative enforcement of a RTL deci-
sion.”0 In an attempt to enhance the transparency of the process,”!
Chongqing municipality recently issued Interim Provisions on
Legal Representation in RTL Cases, which went into effect on April
1, 2007, and provide that a suspect may retain a lawyer to contest
the legality of the process, access the files relevant to his case, and
present proof of his innocence.”?2 The Interim Provisions mirror
some of the criminal procedure protections contained in the CPL,73
and could potentially be incorporated into the draft law now pend-
ing before the NPC.74 While greater access to legal representation
is a positive sign, some in China maintain that the RTL system as
a whole still contradicts provisions in the Chinese Constitution,
CPL, and ICCPR.75

Illegal Extended Detention in the Criminal Process

In cases that enter the formal criminal process in China, public
security, procuratorate, and court (collectively referred to as
gongjianfa) officials continue to illegally detain Chinese citizens for
long periods of time before determining the outcome of their cases.
The National People’s Congress (NPC) revised the Criminal Proce-
dure Law (CPL) in 1996 to impose fixed deadlines for the resolu-
tion of each stage of the criminal process.”¢ In 2003, the Supreme
People’s Court (SPC) took the lead by additionally issuing a notice
to set time limits for the resolution of cases of extended detention
in violation of the CPL.77” The Supreme People’s Procuratorate
(SPP) soon followed by passing regulations to prohibit the abuse of
legal procedures in order to disguise extended detention.”® The
SPC and SPP then worked together with the Ministry of Public Se-
curity (MPS) to issue a joint Notice on the Strict Enforcement of
the Criminal Procedure Law, and on the Conscientious Correction
and Prevention of Extended Detention.”® The launch of such a
major public campaign to eliminate illegal extended detention tac-
itly signaled acknowledgment by the central government of law en-
forcement abuses throughout the country.
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Extended detention contravenes international standards for the
prompt judicial review of a criminal detention or arrest. The
ICCPR provides that “[alnyone arrested or detained on a criminal
charge shall be brought promptly before a judge or other officer au-
thorized by law to exercise judicial power,” and that “[alnyone who
is deprived of his liberty by arrest or detention shall be entitled to
take proceedings before a court, in order that the court may decide
without delay on the lawfulness of his detention and order his re-
lease if the detention is not lawful.”80 In December 2004, the
UNWGAD found that the CPL and related regulations on pretrial
detention fail to meet these basic standards because: (1) Chinese
suspects continue to be held for too long without judicial review; (2)
procurators, who review arrest decisions, only examine case files
and do not hold hearings; and (3) a procurator cannot be considered
andindependent adjudicator under applicable international stand-
ards.81

International scrutiny of this problem over the last few years has
led to a dramatic decrease in the number of extended detention
cases reported by the Chinese government. In 1998, Chinese
procuratorates identified and called for the resolution of extended
detention cases involving 70,992 individuals.82 A white paper on
the status of human rights in 2003 noted that extended detention
cases involving 25,736 individuals had been resolved that year, ac-
counting for a nationwide effort that was “the most extensive in
scope, the biggest in scale and the largest in number of people
involved in the nation’s judicial experience.”83 By 2004, central
government officials reported that there were no cases of extended
detention among public security bureaus or procuratorates, and
that Chinese courts had cleared extended detention cases involving
just 2,432 individuals.8¢ In January 2006, the Chinese government
told Manfred Nowak, UN Special Rapporteur on Torture, that seri-
ous cases of extended detention lasting more than three years had
been eliminated, and that the number of individuals held beyond
time limits was at an all-time low.85 This claim was repeated again
in March 2007, when the SPP identified in its work report to the
NPC an all-time low of just 233 individuals cleared from extended
detention.86

The continued decrease in cases of extended detention depends
heavily on continued central government efforts to increase trans-
parency and hold local law enforcement officials strictly account-
able to the CPL. In May 2006, the SPP explicitly acknowledged
that illegal extended detentions remain problematic, and that Chi-
nese authorities misuse provisions in the CPL to disguise this prob-
lem.87 Several months later, SPC President Xiao Yang echoed this
acknowledgement and stated in an interview with the People’s
Daily that “delayed justice is a form of injustice.” 88 In March 2007,
the Standing Committee of the National People’s Congress
(NPCSC) commented on the significance of oversight mechanisms
in helping to tackle the problem of extended detention.8° SPP
spokesman Dong Jianming has attributed the decrease in cases of
extended detention to the NPCSC’s push—and the resulting joint
effort among gongjianfa officials nationwide.?0 Gongjianfa officials
have continued to work together to finalize new regulations seeking
to further address the problem.®! In addition, China’s unique sys-
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tem of ordinary citizens who function as “people’s supervisors”
expanded its oversight powers in the last year, to guard against il-
legal extended detentions by all three institutions.®2 This move
holds great potential for enhanced public supervision of law en-
forcement agencies during the criminal process.

Torture and Abuse in Custody

Although illegal in China, torture and abuse by law enforcement
officers remain widespread.?3 In March 2006, Manfred Nowak, UN
Special Rapporteur on Torture, reported that Falun Gong practi-
tioners make up the overwhelming majority of victims of alleged
torture, and that other targeted groups include Uighurs, Tibetans,
human rights defenders, and political activists.?4¢ Over three-quar-
ters of all alleged acts of torture take place in venues where public
security officials have chosen to confine criminal suspects.95 Forty-
seven percent of alleged perpetrators are police or other public
security officials, while 53 percent are either staff members at cor-
rectional facilities or fellow prisoners acting at the instigation or
acquiescence of staff members.?6 Forms of torture and abuse cited
in Nowak’s report include beating, electric shock, painful shackling
ff k;che9171mbs, denial of medical treatment and medication, and hard
abor.

Chinese media reports in 2005 about the wrongful conviction of
She Xianglin, and in 2006 about the wrongful detentions and tor-
ture of four teenagers in Chaohu city, Anhui province, help to shed
light on numerous institutional and legal factors that are to blame
for the continuing problem of torture in China.?8 In both cases, au-
thorities relied heavily on confessions obtained during interrogation
as evidence of alleged crimes. She Xianglin, who was originally con-
victed of murder after the disappearance of his wife in 1994, was
ultimately released in April 2005 after 11 years in prison and his
wife’s unexpected return to their village in Hubei province.?® The
Chaohu teenagers, who ranged in age from 16 to 18, were released
in January 2006 after more than three months in police custody
and further investigative efforts leading to the arrests of four other
suspects.100 Both cases reflect a number of institutional hurdles at
the heart of the torture issue, including pressure on public security
bureaus to meet quotas for cracking down on crime, inadequate
training and investigative tools, and the lack of independence and
oversight exercised by the procuracy and judiciary.l9l They also
spotlight continuing legal challenges, including a strong presump-
tion of guilt in criminal cases, the abuse of administrative deten-
tion measures, the absence of lawyers at interrogations, the lack of
a rule requiring the exclusion of illegally acquired evidence, failure
by procuratorates to prosecute torture cases, and inadequate com-
plaint mechanisms.

Since releasing China’s Third Report on the Implementation of
the Convention against Torture and Other Cruel, Inhuman or De-
grading Treatment or Punishment (CAT) in 2000,192 central gov-
ernment leaders have repeatedly emphasized their ongoing efforts
to pass new laws and administrative regulations preventing, pun-
ishing, and compensating cases of torture by law enforcement
officers.193 For example, China’s Criminal Law provides for the
punishment of judicial officers who coerce confessions under torture
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or acquire evidence through the use of force, and also imposes li-
ability in particularly “serious” cases where police or other correc-
tions officers have beaten or otherwise mistreated prisoners.1%¢ In
2003, the Ministry of Public Security (MPS) issued a new regula-
tion to also prohibit the use of torture as an investigative tool in
administrative cases.195 The following year, the Party,106 MPS,107
and Supreme People’s Procuratorate (SPP)108 each passed regula-
tions to provide for Party or administrative sanction (including de-
merits, demotions, and dismissals) of officials who employ torture
as an investigative tool to coerce confessions. The Ministry of Jus-
tice (MOdJ) issued similar regulations in 2006 to provide for both
administrative sanction and criminal investigation of prison and re-
education through labor (RTL) police who beat, or instigate others
to beat, detainees.199 SPP regulations that went into effect on July
26, 2006, provide detailed criteria for the criminal prosecution of
police who abuse their power to hold individuals in custody beyond
legal limits, coerce confessions under torture, acquire evidence
through the use of force, mistreat prisoners, or retaliate against
those who petition to, or file complaints against, the govern-
ment.110

Despite international safeguards and recent domestic reforms de-
signed to help guard against torture in China, one China scholar
has noted that “persons acting in an official capacity who torture
and ill-treat others in violation of the [CAT] generally do so with
impunity.” 111 Two months after Xinhua and Southern Metropolitan
Daily reports revealed the extent to which the Chaohu teenagers
had been tortured while in custody,!12 two senior SPP officials
called on local procuratorates to strengthen their supervision over
criminal investigations, and to bring into line police who extract
confessions through torture or who illegally gather evidence. Dep-
uty Procurator-General Wang Zhenchuan acknowledged that al-
most all wrongful convictions in China involve police abuses during
the investigative stage,113 and Chen Lianfu, head of the SPP office
that investigates official misconduct and rights infringement, re-
ported that systemic reforms still had to be implemented.11* Nei-
ther provided statistics to detail the number of officials who had
been prosecuted for torture in recent years, but SPP work reports
submitted to the National People’s Congress indicate that the num-
ber of officials investigated for civil rights abuses, including tor-
ture, totaled 1,983 in 2001, 1,408 in 2003, and 1,595 in 2004.115
This number dropped to 930 in 2006, the same year that the SPP
released its regulations on filing rights abuse cases for prosecu-
tion.116 It is difficult to analyze how many Chinese officials go
unpunished in any given year, particularly when the central gov-
ernment does not recognize the competence of the Committee
against Torture to investigate allegations of systematic torture.11?
According to Nowak, SPP figures “are clearly the tip of the iceberg
in a country the size of China and demonstrate that most victims
and their families are reluctant to file complaints for fear of re-
prisal or lack of confidence that their complaints will be addressed
effectively.” 118

Law enforcement practices in China further provide for official
impunity by failing to adequately criminalize non-state actors who
commit torture and abuse at the behest of state actors. Nowak
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pointed out that this omission is one reason that the Chinese
definition of torture fails to correspond fully to the international
standard as outlined in Article 1 of the CAT.119 The MOJ’s 2006
regulations are illustrative of this point, and punish only prison
and RTL police for beating, or instigating others to beat, detainees.
They do not take into account the existing practice of “fanren
guanli fanren,” whereby “cell bosses” take part in correctional facil-
ity administration by helping officials control and punish
recalcitrants.120 Human Rights in China has noted that inmates
who are assigned to supervise others “are widely known in the sys-
tem as ‘second-rank cadres,” or ‘the second government, indicating
their power in the system.”121 Imprisoned legal advocate Chen
Guangcheng told his wife that on June 16, 2007, six other inmates
at Linyi Prison pushed him to the floor, and hit and kicked him
hard, at the instigation of prison guards after he refused to have
his head shaved.122 There is no indication that any prison guards
have been investigated as a result of this incident. In June 2005,
when fellow detainees beat to death a 15-year-old at the instigation
of a detention center superintendent in Jingdezhen city, Jiangxi
province, the local procuratorate indicted the superintendent only
for “abuse of power to accept bribes.” 123 A September 2004 article
on the Web site of the Chinese People’s Political Consultative Con-
ference disclosed that between 2003 and 2004, over 20 “prison
bosses” had been investigated in Guangshan county, Henan prov-
ince, alone. The article called for elimination of the practice of
“fanren guanli fanren.” 124

LAW ON THE BOOKS: JUDICIAL INSTITUTIONS AND CHALLENGES

Social Unrest and Coercive Use of Police Power

The Chinese government maintains a vast network of people’s
police, who are employed in state security bureaus, public security
bureaus, prisons, reeducation  through  labor centers,
procuratorates, and courts throughout the nation. Public security
bureaus (PSBs) divide their police into separate categories of “ad-
ministrative personnel” responsible for public security, transpor-
tation, residence and migration, border defense, customs and immi-
gration, fire prevention, and management of information and Inter-
net safety, and “criminal personnel” responsible for investigation of
crimes. In addition, local PSBs employ personnel responsible for do-
mestic security and protection (guobao), which sometimes has been
used to justify the targeting and harassment of democracy activ-
ists, Falun Gong practitioners, and other dissidents.125 Official sta-
tistics recently disclosed that there were over 490,000 PSB police
employed as police station personnel, 130,000 as community police
officers, and 150,000 as criminal investigators as of early 2006.126

Communist Party leaders have leaned heavily on the powers of
the police in order to quell social unrest during the past few years,
but earlier this year, top Ministry of Public Security (MPS) officials
acknowledged the risks inherent in such a tactic. The MPS re-
ported a rise in “mass incidents,” defined to include public dem-
onstrations, protests, and riots over unresolved claims,’27 from
58,000 in 2003 to 74,000 in 2004.128 This figure dropped to about
27,500 in 2005, and 23,000 in 2006, 129 accompanied by an MPS
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denial of the existence of any inherent conflict between police and
civilians.130 Notwithstanding the decrease in numbers and the ac-
companying MPS statement, there have been news reports of in-
creasingly violent clashes between police and protesting villagers
all over China. In December 2005, public security officials in
Shanwei city, Guangdong province, brought in forces from the
paramilitary People’s Armed Police (PAP) to handle a protest by
local villagers.131 The PAP opened fire onto the crowd, and some
estimates placed the resulting death count at up to 20 villagers. At
a national public security meeting convened in April 2007 in Xi’an
city, Shaanxi province, Vice Minister of Public Security Liu Jinguo
emphasized the need to avoid police mishandling of demonstrations
and protests, and warned that such mishandling could “aggravate
the conflict and worsen the situation.” 132

A number of Chinese lawyers and former law enforcement offi-
cers agree that no inherent conflict exists between police and civil-
ians, but they also warn that abuse of the coercive power of the
police may create new tensions. One commentator, who formerly
taught at a public security vocational school in Zhejiang province,
attributed clashes between police and civilians to the fact that
“Chinese police are policemen for the Party, not for the state.” 133
Another commentator, who served for 18 years as a former police
officer in Jiangsu province, added that in carrying out their law en-
forcement duties, the police do not carry out the laws of the state:
“They carry out the law neither pursuant to the Police Law, nor
pursuant to various [other] laws, but instead pursuant to the will
of senior Party officials.” 13¢ He added that the ability of PSB police
to simultaneously carry out both police and “non-police” (namely,
administrative) functions has contributed to their loss of legitimacy
in the eyes of the public.

Party and central government statements confirm that Chinese
police forces are in fact required to assist in the advancement of
Party priorities. A 2003 resolution passed by the Communist Party
Central Committee (CPCC) establishes that “public security work
must proceed under the Party’s absolute leadership.”135 At its
sixth plenum in October 2006, the CPCC issued a communiqué to
announce that “the [Communist Party of Chinal’s role as the core
leadership must be brought fully into play to build a harmonious
socialist society.” 136 At the same plenum, the CPCC also passed a
resolution calling on police and armed forces to further strengthen
public security, state security, and national defense construction, in
furtherance of a “harmonious society.” 137 The resolution specifi-
cally called on the MPS to reform community police affairs so that
a “frontline platform” could be created to service the masses and
safeguard stability. Later that month, Xinhua identified construc-
tion of this “frontline platform” as a significant part of Public Secu-
rity Minister Zhou Yongkang’s 2006 plan to reorganize public
security agencies and send more police forces out into local commu-
nities and villages.138 At a press conference in November, the MPS
reported that it had issued a new Resolution on Implementing a
Strategy for Community and Village Police Affairs, and had al-
ready set up more than 30,000 new police stations and dispatched
more than 70,000 police officers to watch over villages nation-
wide.139 One senior official defined the new strategy for community
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and village police affairs to be one that would allow public security
agencies to “deeply integrate” into local communities, families, and
schools, and “merge into one with the people,” 140 in the name of
safeguarding public security and order, as mandated by the Party.

Last year’s implementation of the Public Security Administration
Punishment Law (PSAPL)4! helps expand the legal authority of
PSB police to almost every realm of civilian life, creating new cause
for concern about police abuses and domination over the general
populace. [See Section II—Freedom of Expression for additional
discussion of abuse of the PSAPL to exercise control over the shar-
ing of information.] One month after the law went into effect, police
reportedly filed over 35,000 cases, leading to the investigations of
over 40,000 individuals, warnings or fines issued to over 16,000,
and administrative detention of over 7,000 in Beijing alone.l42 In
a July 2006 article that asks “Why Some Police Resemble Crime
Bosses,” a China Youth Daily journalist comments: “If detention
and other criminal investigation measures are used in the adminis-
tration of public security cases, while public security aspects of the
[police] power are brought into criminal investigations, then objec-
tively, this creates a self-perception among some police that they
are boss.” 143 The article asserts that there is a certain pervasive-
ness to abuse of power by the police, and that it can best be blamed
on their unchecked legal authority. In March 2007, a Shenzhen del-
egate to the National People’s Congress proposed revising the
PSAPL to further expand the authority of the police to detain indi-
viduals for disruption of city management.14¢ Under his proposal,
individuals would be at the mercy of the police for such minor of-
fenses as running an unlicensed business or health clinic. Within
months, the China Media Project, based across the border from
Shenzhen in Hong Kong, questioned whether Chinese police aren’t
already “over-reaching” in their application of the PSAPL.145

Supervision over China’s police forces has not improved in the
last year, particularly when taking into account the concerns pre-
viously expressed by this Commission. The Commission noted in
last year’s annual report: “The government does not encourage ex-
ternal supervision over police affairs or prosecution of police abuses
by the procuratorate, as mandated by law.” 146 While the MPS con-
tinues to disclose the number of police officers who have been dis-
ciplined or even dismissed for improprieties, their sanctions are
still decided and administered internally, by Party or MPS superi-
ors.147 One prominent Beijing law professor argues that the in-
creasingly vicious nature of the police is attributable to this lack
of meaningful constraints either externally or internally.148 In Feb-
ruary 2006, the Procuratorial Daily published an article that recog-
nized the lack of power exercised by lawyers and courts during the
investigative stage of the criminal process, and highlighted the ur-
gency of greater procuratorate supervision as the only means for
reining in the police.149

Access to Counsel and Right to Present a Defense

Most Chinese defendants go through the criminal process and
are tried without assistance from an attorney, despite guarantees
under Article 14(3)(d) of the International Covenant on Civil and
Political Rights (ICCPR).150 In 2006, domestic media sources re-
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ported the continuing growth of China’s legal profession to over
150,000 attorneys and 12,000 law firms nationwide.15! The Chinese
government requires that public security bureaus and
procuratorates notify all criminal defendants of their right to apply
for legal aid,’52 and also mandates that all practicing attorneys un-
dertake the duty of legal aid.153 Nonetheless, the number of crimi-
nal cases handled per lawyer in a city like Beijing, one of China’s
most legally advanced locales, fell from 2.64 in 1994 to 0.78 in
2004.154¢ The Commission noted in 2003 and 2004 that only one in
three criminal defendants have access to legal counsel. This num-
ber fell to about 30 percent in 2005 and 2006, and has continued
to drop.155 China’s legal system therefore makes possible, but does
not guarantee, the fundamental right to legal assistance in defend-
ing oneself against the state.156

The ability to present a defense is further limited in China be-
cause of constraints on the role that criminal defense lawyers may
play. Lawyers have long complained about the “three difficulties”
that they face in criminal defense work: (1) the difficulty in obtain-
ing permission to meet with a client, (2) the difficulty in accessing
and reviewing the prosecution’s evidence, and (3) the difficulty in
gathering evidence in support of the defense. The Commission has
reported on multiple cases in which law enforcement officers
abused their discretion to deny a defendant access to his lawyer,
noting in particular abuse of the “state secrets” exception.157 [See
Section II—Freedom of Expression for more information on abuse
of “state secrets” law.] U.S. permanent resident Yang Jianli,158 de-
mocracy activist Xu Wanping,15® and freelance writer Yang
Tongyanl6® (who uses the pen name Yang Tianshui) were all de-
nied access to their defense lawyers on the grounds that their cases
involved state secrets. In addition, Chinese law authorizes law en-
forcement officials to obtain evidence from concerned parties, but
provides that evidence involving state secrets “shall be kept con-
fidential.” 161  This effectively shields public security and
procuratorate authorities from having to turn over to the defense
any evidence they deem to be classified. In 2004, the UN Working
Group on Arbitrary Detention identified China’s use of the “state
secrets” exception as one area of particular concern.162 In April
2007, the All China Lawyers Association (ACLA) released its first
draft proposal for a new revision of the Criminal Procedure Law,
and took special note in its executive summary of the need to elimi-
nate these “three difficulties” in criminal defense work.163

Chinese defendants remain vulnerable to official abuses and
faced mounting challenges to the defense of their legally protected
rights during the past two years, as lawyers in general were in-
creasingly called upon to contribute to the Party’s efforts to build
a “harmonious society.” This new role was first clarified in ACLA’s
2006 guiding opinion, which the Commission analyzed as an effort
to restrict and punish lawyers who choose to handle collective cases
without authorization.164 In its December 2006 report on the ef-
fects of this guiding opinion, Human Rights Watch (HRW) asserted
that the opinion “fundamentally harm[s] the entire profession by
limiting its independence and legitimizing the interference of local
governments in professional processes.” 165 HRW further noted, “It
is not the role of lawyers to protect social and political stability,”
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but that instead, “[t]heir duty is to represent their clients in an
ethical and professional manner.” 166 ACLA’s guiding opinion effec-
tively calls on China’s legal profession to function in the interests
of the Party and state, a demand that conflicts with a lawyer’s duty
to his client in criminal cases. The opinion calls into question
ACLA'’s ability to operate as a self-governing professional associa-
tion that works in the interests of Chinese lawyers, without exter-
nal interference. In the wake of its issuance, a group of Beijing law
professors and practicing lawyers held a seminar to voice their con-
cerns. Renowned lawyer Zhang Sizhi, former ACLA president, criti-
cized the guiding opinion as retrogressive and warned that it would
set the country’s legal profession back several decades to the
1980s.167

The foregoing problems are made worse by the fact that it is in-
creasingly dangerous for Chinese defense lawyers to carry out their
work, especially in high-profile or politically sensitive cases. Law
enforcement officials sometimes resort to intimidating lawyers who
defend these cases, charging or threatening to charge them with
crimes such as “evidence fabrication” under Article 306 of the
Criminal Law.168 Despite official recognition of the chilling effect
that such tactics have had on criminal defense work,16° as well as
indications that Article 306 would be repealed,170 this problem per-
sists and has become more damaging to China’s legal system in the
face of unchecked police power.171

In May 2007, the Network of Chinese Human Rights Defenders
(CRD) published a report on “The Perils of Defending Rights” and
included information on 20 “endangered defense lawyers.” 172 This
list included all of the defense lawyers that the Commission re-
ported on in 2006.173 The Hong Kong-based China Human Rights
Lawyers Concern Group issued an open letter to President Hu
Jintao and Premier Wen Jiabao, dated June 22, 2007, to demand
an end to the crackdown on defense lawyers and human rights ac-
tivists.17* The letter points to the ongoing harassment, targeting,
and criminal cases of Gao Zhisheng, Chen Guangcheng, Yang
Maodong (who uses the pen name Guo Feixiong), and Zheng
Enchong as representative of that crackdown. In the weeks pre-
ceding publication of this report, authorities stepped up their cam-
paign against those lawyers not already in official custody. Gao,
who has been living on the outside since his three-year prison sen-
tence was suspended in December 2006 for a period of five
years,175 went missing immediately after an open letter that he
sent to the U.S. Congress was made public at a Capitol Hill press
conference on September 20, 2007.176 Zheng, who was released
from prison in June 2006 and had his political rights reinstated in
June 2007,177 was taken into custody for interrogation as recently
as September 29, 2007, for his potential involvement in sending an
open letter to the United Nations.178 Chen Guangcheng remains in
prison, serving out his sentence of four years and three months for
destruction of property and gathering crowds to disturb traffic
order. As of the date of this report, Yang Maodong has been in de-
tention for one year without any resolution to his criminal case.
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Continued Crackdown on Rights Defenders

The UN High Commissioner for Human Rights defines a “human rights
defender” as someone who acts on behalf of individuals or groups to
promote and protect civil and political rights, and to promote, protect,
and realize economic, social, and cultural rights. This definition in-
cludes those who focus on good governance and advocate peacefully for
an end to government abuses of power.

In 2006-2007, local government officials in China continued to target for
repression human rights defenders and others who turned to the law
to defend their constitutionally protected rights. Harassment of the
following high-profile lawyers and legal advocates intensified:

Chen Guangcheng

Current location: Linyi Prison.

Current status: Serving a sentence of four years and three months in
prison for “intentional destruction of property” and “gathering people
to disturb traffic order.” Reportedly beaten in June 2007 by fellow in-
mates, at the behest of prison guards.

Profession and /or activity: Drew international attention in 2005 to pop-
ulation planning abuses in Linyi city, Shandong province. Issued a re-
port that documented the extensive use of violence by local officials in
order to implement population planning policies, and assisted in a
lawsuit that sought to challenge those abuses.

Associations:

¢ Yuan Weijing (Chen’s wife and the mother of their two small
children): Under house arrest from November 28, 2006 to May 27,
2007. Prevented from meeting with U.S. Embassy officials in
July, and from leaving the country to receive an award on her
husband’s behalf in August.

¢ Hu Jia, Zeng Jinyan (activist couple who have befriended and
spoken out on behalf of Chen and his wife): Prevented from leav-
ing the country for travels in May 2007. Reportedly under house
arrest, under suspicion of endangering state security.

Gao Zhisheng

Current location: Unknown.

Current status: Released from official custody on December 22, 2006 to
serve a three-year prison sentence, suspended for five years, for the
crime of “inciting subversion of state power.” Went missing imme-
diately after his open letter to the U.S. Congress was made public at a
press conference on Capitol Hill on September 20, 2007.

Profession and/or activity: Founder of the Beijing Shengzhi Law Firm
and criminal defense lawyer who has represented numerous activists,
religious leaders, and writers. Law firm was shut down in November
2005, several weeks after he issued an open letter to President Hu
Jintao and Premier Wen Jiabao to expose reports of widespread tor-
ture against Falun Gong practitioners.

Associations:

Geng He (Gao’s wife and the mother of their two children): Under
constant police surveillance since August 2006, and reportedly
beaten by plainclothes police officers in late-November.
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Continued Crackdown on Rights Defenders

Li Heping (Gao’s friend and fellow Beijing lawyer and rights de-
fender): Reportedly beaten on September 29, 2007 and told to
leave Beijing immediately. Returned home to discover that some
of his legal files and his license to practice law were missing.

Guo Feixiong (Gao’s colleague at the Beijing Shengzhi Law Firm):
See below.

Yang Maodong (pen name: Guo Feixiong)

Current location: Guangzhou No. 3 Detention Center.

Current status: In official custody since September 14, 2006, transferred
back and forth between Shenyang city, in Liaoning province, and
Guangzhou city, in Guangdong province. Reportedly tortured while in
detention in Shenyang. Ultimately put on trial on July 9, 2007 for “il-
legal operation of a business,” in connection with a book that he edit-
ed about a political scandal in Shenyang. Still awaiting final judgment
on his case.

Profession and/or activity: Previously detained for three months in late
2005, after he advised villagers in Taishi, Guangdong, on their recall
campaign against an allegedly corrupt village committee head.

Zheng Enchong

Current location: Shanghai.

Current status: Released from Tilanqgiao Prison in Shanghai munici-
pality on June 5, 2006, upon expiration of a three-year prison sen-
tence for “illegally providing state secrets to entities outside of China.”
Passport application denied; prevented from visiting Hong Kong in
August 2007. Taken into custody for interrogation as recently as Sep-
tember 29, 2007, for alleged involvement in putting together an open
letter to the United Nations.

Profession and/or activity: Criminal defense lawyer whose license to
practice law was revoked in 2001, after he advised more than 500
households displaced by Shanghai’s urban redevelopment projects.

Associations:

Guo Guoting (one of Zheng’s criminal defense lawyers): License to
practice law revoked in early 2005. Placed under house arrest for
“adopting positions and making statements contrary to the law
and the Constitution.” Ultimately forced into exile.

Fairness of Criminal Trials

Over the past few years, Chinese courts have maintained a con-
sistent conviction rate above 99 percent,17® due in part to the lack
of fairness of criminal trials and the routine failure to comply with
standards set forth under Article 14(1) of the International Cov-
enant on Civil and Political Rights (ICCPR).180 China’s criminal
justice system is strongly biased toward a presumption of guilt,
particularly in cases that are high-profile or politically sensitive.181
Trial courts are required by law to conduct their proceedings in
public, but can also resort to the “state secrets” exception and con-
duct politically charged trials as they see fit,182 behind closed doors
and thus shielded from public scrutiny. Court officials have in the
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past also denied requests by U.S. embassy and consular officers to
attend the criminal trials of certain political, legal, and religious
activists, including the August 2003 trial of U.S. permanent resi-
dent Yang Jianli and the November 2005 trial of Protestant house
church leader Cai Zhuohua. Yang was released on April 27, 2007,
after serving a five-year prison sentence for alleged espionage and
illegal border crossing.183Cai wasreleased on September 10, 2007,
uponthe completion of his three-year prison sentence for printing
and giving away Bibles and other religious literature without gov-
ernment permission.1®4 In June 2007, the Supreme People’s Court
(SPC) issued several opinions aimed at improving trial adjudication
throughout China, and called on local courts to carry out trial pro-
ceedings lawfully, promptly, and transparently.185 Nonetheless, the
opinions keep intact the “state secrets” exception.

Chinese courts rely heavily on the defendant’s confession and on
pretrial witness statements to judge guilt or innocence, even
though provisions in the Criminal Procedure Law (CPL) explicitly
prohibit this.186 In 2005 and 2006, the Commission reported on
several wrongful convictions that had been decided on the basis of
confessions and pretrial statements only, and were later re-
versed.187 In the wake of She Xianglin’s wrongful conviction, a
Xinhua article provided the following quote from his lawyer:
“Throughout the case, with the exception of She Xianglin’s own
confession, there was neither any evidence nor witnesses to prove
that [Mr.] She had killed someone.” 188 Illegally obtained evidence,
such as a confession coerced under torture, is not currently exclud-
able under the CPL, and about 95 percent of witnesses fail to
appear in court to corroborate their pretrial statements. In the ex-
ecutive summary to its draft proposal for a new CPL, the All China
Lawyers Association (ACLA) emphasized the adversarial nature of
the criminal justice system, and urged a greater balance between
what the prosecution and defense are allowed to present as evi-
dence in support of their case.18® ACLA’s proposal insists that the
CPL be revised to clarify the procedures for excluding illegally ob-
tained evidence. In addition, it urges that courts be granted the
legal authority to subpoena witnesses, noting that without this au-
thority, a criminal defendant is deprived of his ability to confront
witnesses and therefore present a proper defense.

The SPC made criminal justice reform one of its top priorities for
the 2004 to 2008 period, but court reforms must proceed in the
larger context of a biased judiciary in China. The SPC’s most re-
cent five-year court reform program provides that greater proce-
dural protections be afforded to criminal defendants facing the
death penalty, and that officials reject the use of illegally obtained
evidence and adopt the principle of a presumption of innocence.190
The program also addresses some of the institutional problems fac-
ing the judiciary generally, but it does not change basic Party con-
trol over the courts. In fact, the program makes clear that courts
are also expected to strive toward the Party’s ultimate goal of
building a “harmonious society.” Numerous structural constraints
and internal practices therefore continue to limit the independence
of Chinese courts and judges. In the Xinhua article on She
Xianglin’s case, one judge commented that the court responsibility
system for wrongly decided cases, which has been used to discipline
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judges for cases overturned or altered on appeal, in fact increases
the pressure felt by judges and causes them to decide cases in a
way that takes into account various external factors.191 Moreover,
senior court officials and Party political-legal committees continue
to influence judicial decisionmaking, particularly in sensitive or im-
portant criminal cases.!92 At present, the Chinese judiciary is
therefore restricted in its ability to function as a transparent, im-
partial, and independent part of the legal system, and therefore, as
a body capable of ensuring the full protection of defendants’ rights.

Death Penalty Review and Regulations Against Organ Harvesting

Chinese criminal law includes 68 capital offenses, over half of
which are nonviolent crimes such as tax evasion, bribery, and em-
bezzlement.193 In recent years, China’s central government leader-
ship has adopted an “execute fewer, execute cautiously” policy, but
the government publishes no official statistics on the number of
executions and reportedly considers this figure a state secret.194
Some Chinese sources estimate that the annual number of execu-
tions in China ranges from 8,000 to 10,000.195 The Dui Hua Foun-
dation, which researches and seeks to curb political imprisonment,
estimates that China executed about 100,000 individuals during
the past decade, accounting for more than 95 percent of all execu-
tions worldwide.196 According to Dui Hua, since the late 1990s
there has been a significant rise in the executions of those found
guilty of membership in “splittist, terrorist organizations” in the
Xinjiang Uighur Autonomous Region.1®7 In addition, since the
1980s, numerous credible foreign media sources have reported on
the practice of state-sanctioned removal and sale of the internal or-
gans of executed prisoners.198 One Chinese magazine disclosed in
late-2005 that over 95 percent of organs transplanted in China
comes from executed prisoners, and cited to Vice Minister of Health
Huang Jiefu as the first official to publicly acknowledge that the
majority of those organs originate from such prisoners.19°

The leaders of China’s highest court have reasserted their legal
authority to review all death penalty cases in an effort to limit the
use of death sentences, and to prevent miscarriages of justice that
undermine China’s criminal justice system. Xinhua reported earlier
this year: “On Jan. 1, 2007, the Supreme People’s Court (SPC) re-
trieved the right to review all death penalty decisions made by
lower courts, ending its 24-year absence in approving China’s exe-
cution verdicts.”200 Since January, SPC officials have heralded
death penalty reform as a success, citing to the fact that the num-
ber of death penalty sentences imposed in 2006 reached a decade-
long record low,291 and that during the first five months of 2007,
the number of death sentences imposed by courts in Beijing
dropped 10 percent from the same period last year.202 In early Sep-
tember, the China Daily reported that the downward trend had
continued, and quoted one SPC vice president as saying that “[the
SPC] is handing down a very small number of death sentences for
economic crimes now, just a few a year. And much fewer for crimes
of bribery.”203 A week later, domestic news media reported that
the SPC had issued a new decision on adjudication of criminal
cases, which called for “strict control and cautious application of
the death penalty” 204 (code words for the government’s continuing
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promise to limit the use of death penalty to only the most serious
criminal cases).

The SPC first began considering death penalty reform in 1996,
when the Criminal Procedure Law was revised, but pressure to ac-
celerate reforms increased only after 2000, in response to domestic
media coverage about a number of wrongful convictions that had
led to unjustified executions.205 For example: In early 2005, a rape
and murder suspect arrested by police confessed that he had com-
mitted the crime that had resulted in the 1995 execution of Hebei
farmer Nie Shubin.2%6 In January 2007, the Hunan provincial high
court acknowledged that the 1999 execution of local farmer Teng
Xingshan was for the alleged murder of a woman who was in fact
still alive.207 Over the past few years, the SPC has convened a
number of seminars and training sessions to help lower-level courts
draw lessons from judgments made in error.298 Last year, the Com-
mission reported that the Chinese judiciary made reform of the
death penalty review process a top priority in 2006, introducing
new appellate court procedures for hearing death penalty cases.209
At the same time, the Commission also noticed that the SPC had
not yet issued a judicial interpretation to help settle unresolved
issues in the death penalty review process and further clarify its
own procedures.

SPC reform efforts during the past year have helped to clarify a
new review process by which errors will better be detected, but re-
forms do not address continuing concerns about the use of illegally
obtained evidence or the lack of judicial independence generally.210
The SPC’s five-year court reform program effectively creates a
three-step process in death penalty cases that is not available in
ordinary criminal cases.211 Beginning in 2006, provincial-level high
courts are to focus solely on appeals from lower-level courts.212 As
of January 1, 2007, pursuant to an amendment to the Organic Law
of the People’s Courts, death penalty sentences are then submitted
to the SPC for review and approval.213 This extra step is designed
to provide an extra guarantee of impartiality, but an SPC decision
issued in December 2006 indicates that death sentences subject to
immediate execution (sometimes imposed because the case has
been accelerated due to intense external pressures) still remain
within the jurisdiction of provincial-level high courts only.214 The
SPC has more recently taken the lead in issuing, together with the
Supreme People’s Procuratorate, Ministry of Public Security, and
Ministry of Justice, a joint opinion on the entire process for han-
dling death penalty cases.215 While this may be a positive step to-
ward providing greater clarity and transparency throughout the
criminal process, the joint opinion still does not provide for the ex-
cludability of illegally obtained evidence and repeats the standard
practice that such evidence cannot form the basis for a verdict.216
Furthermore, the joint opinion emphasizes the relevance and ulti-
mate decisionmaking power of adjudication committees at the trial
and appellate court levels, and provides for
active participation by the procuratorate, but not by defense counsel,
throughout all stages of the case.217

Interestingly, the new joint opinion also grants a criminal de-
fendant the opportunity to meet with his family prior to execu-
tion,218 and prohibits “humiliation” of a corpse,219 provisions that
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hint at the need for greater respect for the sanctity of the deceased.
In 2006, reports from overseas medical and legal experts con-
demned the government’s continuing practice of harvesting organs
from executed prisoners without their consent.220 In January 2007,
David Kilgour, a member of the Canadian parliament, and David
Matas, a Canadian lawyer, released a revised version of their 2006
report and explained that the revised report “presents, we believe,
an even more compelling case for our conclusions than the first
version did.” 221

Although Vice Minister Huang Jiefu and spokesmen for both the
Ministry of Health and the Ministry of Foreign Affairs have said
that organ transplants are strictly regulated, and that donations
must be accompanied by the written consent of the donor or donor’s
family members,222 1984 provisions governing the use of corpses or
organs from executed prisoners say that a corpse or organ belong-
ing to an executed prisoner may also be used if no one has re-
trieved the prisoner’s corpse for burial.223 According to Caijing
Magazine, “in several cases, local courts have sold organs from
prisoners’ cadavers without informing their families.” 224 In March
2007, the State Council passed new Regulations on Human Organ
Transplants that prohibit the purchase and sale of human organs
and explain what type of consent is needed for the donation of or-
gans.225 The new regulations specifically omit any mention of the
use of executed prisoners’ organs and leave intact the 1984 provi-
sions. After several years of discussions between the World Medical
Association andthe Chinese Medical Association, Chinese medical
authorities agreed in theory at an October 5, 2007, meeting in Co-
penhagen that they would not transplant organs from prisoners or
others in official custody, except into members of the prisoner’s im-
mediate family.226

Significant Death Penalty Procedural Reforms
(in chronological order, since October 2005)

Second Five-Year Reform Program for the People’s Courts (2004-
2008) [Renmin fayuan di er ge wu nian gaige gangyao (2004—-2008)]
e Issued on October 26, 2005 by the Supreme People’s Court.
¢ Establishes criminal law reform, including reform of the death
penalty review process, as one of the top priorities for judicial au-
thorities during the 2004-2008 period.

Circular on Further Improving Court Hearing Work in Death
Penalty Appeal Cases [Guanyu jinyibu zuo hao sixing ershen anjian
kaiting shenli gongzuo de tongzhi]

e Issued on December 7, 2005 by the Supreme People’s Court.

e Calls on provincial-level high courts to act as appellate bodies in
death penalty cases, and establishes guidelines for how they
should change their current practices.

Trial Provisions on Several Issues Regarding Court Hearing Pro-
cedures in Death Penalty Appeal Cases [Guanyu sixing di er shen
anjian kaiting shenli chengxu ruogan wenti de guiding]

e Jointly issued on September 21, 2006 by the Supreme People’s
Court and Supreme People’s Procuratorate.
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Significant Death Penalty Procedural Reforms
(in chronological order, since October 2005)

o Establishes concrete guidelines for the handling of death penalty
appeals by procuratorates and provincial-level high courts.

Decision on Amending the “Organic Law of the People’s Courts”
[Guanyu xiugai “Zhonghua Renmin Gongheguo renmin fayuan
zuzhifa” de jueding]

e Passed on October 31, 2006 by the National People’s Congress
Standing Committee.

¢ Codifies into law the requirement that all death penalty sentences
must be reviewed and approved by the Supreme People’s Court.

Decision on Issues Relating to Consolidated Review of Death
Penalty Cases [Guanyu tongyi xingshi sixing anjian hezhun quan
youguan wenti de jueding]

e Issued on December 28, 2006 by the Supreme People’s Court.

¢ Provides guidance on which death penalty cases will continue to
be reviewed by provincial-level high courts, and which cases
should be submitted to the Supreme People’s Court for review.

Provisions on Some Issues Regarding Review of Death Penalty
Cases [Guanyu fuhe sixing anjian ruogan wenti de guiding]

e Issued on January 22, 2007 by the Supreme People’s Court.
e Provides guidance to all courts on when and how to review and
approve a death sentence.

Decision on Further Strengthening Criminal Adjudication Work
[Guanyu jinyibu jiagiang xingshi shenpan gongzuo de jueding]

e Issued in September 2007 by the Supreme People’s Court.
¢ Retains the death penalty, but calls for limiting its use to only the
most serious criminal cases.
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