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HARD-ROCK MINING ON FEDERAL LANDS

THURSDAY, SEPTEMBER 27, 2007

U.S. SENATE,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,
Washington, DC.

The committee met, pursuant to notice, at 9:35 a.m. in room SD-
366, Dirksen Senate Office Building, Hon. Jeff Bingaman, chair-
man, presiding.

OPENING STATEMENT OF HON. JEFF BINGAMAN, U.S.
SENATOR FROM NEW MEXICO

The CHAIRMAN. Why don’t we go ahead and start the hearing.
Thank you all for being here. This hearing is in regards to mining
on Federal lands, a topic of interest to me, of course, because of the
prevalence of mining in New Mexico and throughout the West.

The mining industry plays an important role in our country. It
provides jobs, it fuels local economies, it produces raw materials for
industry. It also contributes, substantially, to our national security.

At the same time, the mining industry has been subjected to crit-
icism, on both fiscal and environmental grounds. From my perspec-
tive at least, some of that problem perhaps is a result of the Min-
ing Law of 1872 and our failure to do anything to change that law
in the last century and more.

Efforts to comprehensively reform the mining law have been on-
going, literally, for decades. Results have been elusive. Congress
came close to enacting comprehensive reform in 1994. Congress has
enacted moratoria on patent issuance, and has imposed claim
maintenance fees through the appropriations process.

However, the problems with the Mining Law and criticism of its
fiscal implications continue. The failure to collect any payment on
hard-rock mineral production from Federal lands is a source of con-
cern as is the continuation on the books of the patent system,
under which titles to Federal lands can be conveyed for $2.50 to $5
per acre.

Also, there are those who argue that we must take additional
steps to ensure that mining operations are conducted in an envi-
ronmentally sound fashion. I understand that there may be re-
newed interest on the part of many, both in the industry and in
the environmental community, in taking a serious look at reform-
ing the Mining Law. In fact, there are growing number who say
that this Congress is the time to achieve this long-awaited reform.

This is the first hearing before the committee in this Congress
to address the important topic. We've asked two legal experts to
testify, to help define and focus the legal issues related to mining
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law reform, that would need to be addressed in any reform legisla-
tion. We will also hear from a representative of the mining indus-
try and a representative of the environmental community. I look
forward to hearing from the witnesses.

I know Senator Domenici was delayed a few minutes and is on
his way, but let me just see if Senator Craig was prepared to make
a short opening statement on his behalf, and then we’ll go to the
witnesses.

STATEMENT OF HON. LARRY E. CRAIG, U.S. SENATOR
FROM IDAHO

Senator CRAIG. Mr. Chairman, I am prepared to make a state-
ment. I'll certainly let Senator Domenici speak for himself, as it re-
lates to this issue.

As you have said, we have attempted to visit reform of the 1872
Mining Law a good number of times over the years. I've been with
you and Pete and a good many others in that effort. We’ve not been
successful for a variety of reasons.

Clearly, during that time, some significant things have hap-
pened. Issues that nag us, as it relates to mining, are still out
there. But America has also grown increasingly dependant upon
minerals and mineral resources that no longer we produce. You
know, whether it’s, of course, the cars we drive and the catalytic
converters or whether it’s the pharmaceuticals that we use, min-
erals and metals, to our economy, are as or more important today
than they have ever been.

I once heard the argument, “Oh, as we move into a high-tech
economy, we certainly don’t need to worry about minerals or met-
als.” Quite the opposite is true. In this great time stretch that
we’ve been involved with the 1872 Mining Law, and looking at its
realities versus its myths—and there are myths versus realities
with it—silver no longer is a numismatic metal. It’s now an indus-
trial metal, used in the high-tech industry and used in ways that
are critical. Now, as the world economy emerges, in 2006, U.S.
metal mines produced $23.5 billion worth of metal ores and gen-
erated 170,000 jobs. In every community, miners are paid more,
paid well, have health benefits, than almost any other class of
worker. That has been historically true.

So those 170,000 jobs remain very, very important jobs to this
economy and to the small rural communities often times where the
metal resource is, that that miner and that company that he works
for are working on. So this—this remains something that you just
don’t sweep under the rug and it ought to remain something that
we ought not intentionally handicap.

At the same time, while one, some would argue, “Gee whiz, we're
operating off of a law that was crafted in 1872 for the purpose of
property and discovery and ownership, that helped finance mining
operations?” Let’s also remember that that mining operation of
today and that mining plan that must be submitted today, is sub-
ject to the Clean Air Act, and NEPA, and FLIPA, and all of the
other environmental laws that are appropriate, every mining com-
pany must apply to today. That’s part of a mining plan. That’s part
of signing off on a mining plan to allow that kind of operation.
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What we’ve also found, is that we have made it so difficult, so
complicated to startup a new discovery on public lands, that unless
you are the big boys, the very deep-pocketed of the industry, you
probably will not get that kind of operation started.

Lastly, let me say, Mr. Chairman, I’ve changed over time, the in-
dustry has changed, we’ve all changed. Idaho’s no longer the domi-
nant mining State that it was, but mining remains important to
Idaho. Here’s a front page of USAToday. It says, “Which State has
the fastest growing economy?” It’s Idaho, thriving quietly. The pic-
ture is the heart of the old Coeur d’Alene mining district, which
was the lead silver, lead, zinc operators in the country when I first
came to Congress. There was no operation bigger in the country,
other than the copper of Arizona, and some of the phosphates
around the country.

But having said that, when we talk about public lands and public
land resources and the effective management of them, use of them,
conservation of them, and preservation of them—when you're cut-
ting a log on public lands, you pay a fee. When you’re grazing on
public lands, you pay a fee. When you're drilling on public lands,
you pay a fee. I believe the mining industry ought to be paying a
royalty.

But as you know, Mr. Chairman, it was the debate over how you
apply a royalty, at what point. The 8 percent net smelter return
royalty doesn’t mean anything if there isn’t an industry to apply
it to. It is so easy to move offshore today, because in more in-
stances the availability at less cost of the resource is offshore in-
stead of onshore. Because of either limited access and/or costs that
are related.

Secondly, while patenting may be the practice of the past, the in-
vestment longevity is not. In order for the industry to continue de-
veloping its resources and its investments, we have to have stable,
long-lasting environments in which those investments can come
about.

Our world has changed, our environmental concerns are real, the
industry knows it, and over the last two decades, many of our min-
ing industries are absolutely picture book perfect as you can be for
an industry that disturbs the surface, that disturbs the undersur-
face, that processes, that uses chemicals, and all of those kinds of
things to apply.

We know how important mining is to our country today and if
we're going to remain, to some degree, flexible and independent; if
we don’t allow ourselves to walk down the road like we have with
our hydrocarbons to a point where now we are trying to become
independent, when we’ve become 60 percent dependant upon a very
unfriendly world. We are now seeing petro-nationalism around the
world that is restrictive to our accesses. Do we want to see, you
know, mineral-nationalism? That says, “No America, you're going
to walk the tightrope. You're the big consumer, you're going to pay
the price.”

I hope if we go at reform of the 1872 Mining Law—and I'm cer-
tainly willing to help do that—that we do it in a responsible and
comprehensive way that helps us recognize the importance of the
industry to our economy, and that economy to the local and small
communities that it most oftentimes serves.



Thank you, Mr. Chairman.

The CHAIRMAN. Thank you. We have four witnesses. We have
five votes starting at 11 o’clock. So let me just see if other members
want to make short statements here. If they do, I'm sure that I will
certainly do that.

Senator Domenici, did you wish to make a statement before we
hear from witnesses?

STATEMENT OF HON. PETE V. DOMENICI, U.S. SENATOR FROM
NEW MEXICO

; Senator DOMENICI. I want you to put my statement in the record,
irst.

Then, I want to say that I am committed now, Mr. Chairman—
having talked with you briefly yesterday and with a number of
members of the committee on both sides—I'm committed to strike
out with you, in an effort to produce a bipartisan reform of this old
Mining Law.

We've done one piece of work that was needed by the country.
It was big and tough and we did it on a bipartisan basis. There
might be some that think I'm kidding, or that we can’t do it. Not
at all. I believe we can write a bipartisan bill, with you and I doing
our share, and taking Senators with us that want to be meaningful
participants. I think we can shake the country and shake the pub-
lic domain and do something very positive for the country. I'm will-
ing to try that.

I thank you for your words yesterday afternoon late, when you
welcomed that statement. Therefore, my substantive statement is
not that relevant. The important thing is we’re going to try to do
better.

Thank you.

[The prepared statement of Senator Domenici follows:]

PREPARED STATEMENT OF HON. PETE V. DOMENICI, U.S. SENATOR FROM
NEwW MEXICO

Good morning. Senator Bingaman, thank you for scheduling this hearing. The
Mining Law of 1872 has stood for 135 years without significant alteration. Efforts
to reform this law have a storied and, at times, contentious history. Throughout this
period, however, there has been one constant: mining has remained of great impor-
tance to our nation and to my own home State of New Mexico.

Today’s conversation is a very important one, because I view this hearing as the
first of several steps we need to take toward a bipartisan reform of the 1872 Mining
Law. I have reached out to several of my colleagues to share my interest in under-
taking the work needed to make reform a reality. This would not be the first time
that we’ve considered changes to the Mining Law, but this time I would like to start
with a clean slate. To do this, we must re-visit many issues related to the Mining
Law, and I thank the witnesses for shouldering some of that burden.

Senator Bingaman has laid out the major issues before us today. In the larger
picture, there are some important things to keep in mind as well, and I would like
to discuss them in the context of another issue that this Committee is certainly fa-
miliar with; energy.

Trends in domestic minerals production are nearly identical to what we have seen
of American energy resources in recent times. While our reliance on foreign sources
of energy continues to increase, so too does our importation of foreign minerals. Ac-
cording to the U.S. Geologic Survey, in 2006, the U.S. met more than one third of
its demand for 45 minerals through imports, and was 100% reliant upon imports
for 17 of those 45. Americans spent nearly $177 billion on foreign minerals in 2006,
a 28% increase from the previous year.

Unlike energy resources, however, we do not have alternatives to the individual
mineral commodities. For example, while gasoline can be augmented with domestic
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biofuels, the periodic table precludes us from seeking alternatives to aluminum,
graphite, steel, or any other mineral commodity. It is for this reason that reform
efforts must maintain, or increase, the viability of domestic minerals production.

The impact of growth in developing countries on mineral prices is also comparable
to the energy situation in which we find ourselves. Times are good for the minerals
industry. Between 2005 and 2006, the value of minerals climbed roughly 18 percent,
and spending on exploration worldwide topped $7 billion - a 40% increase over 2005.

However, as I have previously noted, we find that domestic minerals exploration
also mimics domestic energy trends. Had these increases in exploration occurred in
1993, the United States would have had a 20 percent slice of the $7 billion dollar
pie. Our country only managed to attract 8 percent of worldwide investment in
2006, however, despite having reserves of more commodity minerals than any other
country in the world.

Of course, there are also many differences between the state of domestic energy
and the state of our mineral production. However, these differences are not positive
developments—instead, they represent warning signs and the need for balanced re-
form. While there is a great deal of support for weaning ourselves off of fossil fuels,
for instance, doing so with minerals is not only impractical, but likely counter-
productive as well.

Consider the fact that a hybrid vehicle on the road now uses twice as much copper
as an S-U-V, or the importance of platinum to the next generation of clean, hydro-
gen fuel-cell vehicles. These concerns are compounded by the very difficult task of
finding minerals in the first place.

According to the National Academies of Science, “only a very small portion of
Earth’s continental crust (less than 0.01%) contains economically viable mineral de-
posits.” Even a brief review of the complexities related to minerals production
makes clear that the task of reform is a complicated one.

In considering changes to the Mining Law of 1872 we must balance these com-
plexities with a number of priorities, including: a fair return to the taxpayer on
American resources, providing miners with stable conditions to attract investment,
efficient resource management to protect the environment, and ensuring the clean-
up of abandoned mines in the U.S.

I hope that we will hear from the witnesses their opinions on whether these objec-
tives are being met. To the extent that these objectives are not being met, we wel-
come constructive recommendations on how the Committee might address these
issues in a meaningful way.

It is worth re-emphasizing that a robust, stable, domestic mining industry is ex-
tremely important to our economic security. By pursuing balanced reforms to the
Mining Law in this Congress-a process which starts today, in this room-we will help
ensure the vitality of this sector for many more years to come.

The CHAIRMAN. Thank you very much. I do welcome the effort to
come together around a joint piece of legislation we can move
ahead with.

Senator Salazar.

STATEMENT OF HON. KEN SALAZAR, U.S. SENATOR
FROM COLORADO

Senator SALAZAR. Thank you very much, Senator Bingaman. I'll
put my statement in the record as well.

I want to make just two quick comments not in my statement.
The first is that I, too, look forward to working with you as Chair-
man and with Senator Domenici and other members of this com-
mittee, to see whether we can move comprehensive reform forward,
with the 1872 Mining Law, that is thoughtful and that makes
sense, both for mining on our public lands, as well as for protection
of the environment.

The second thing I want to say is that as part of this effort, I
do hope we are able to address an age-old problem in the West.
That’s the age-old problem of abandoned mines, whether it’s in
New Mexico, Arizona, Idaho, or Colorado. It’s a huge issue that’s
been unaddressed for a very, very long time.
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I had legislation last year, which we had hoped to be able to get
through. Unfortunately, we were not able to get it through, but
we’ve been working with the Western Governor’s Association and
others to try to see whether we could get Good Samaritan legisla-
tion through, and I'm hopeful that that is part of what we consider
as we move forward with this.

Thank you very much.

[The prepared statement of Senator Salazar follows:]

PREPARED STATEMENT OF HON. KEN SALAZAR, U.S. SENATOR FROM COLORADO

Thank you Mr. Chairman and Ranking Member Domenici for holding today’s im-
portant hearing on hard-rock mining issues. Hard-rock mining issues are particu-
larly important in the Western United States. While much has changed in the West
in the past 135 years, the Mining Law of 1872 has remained essentially unchanged
since it was passed. I look forward to hearing from our witnesses today about the
issues they believe Congress should consider when looking at revisions to the 1872
Mining Law.

Today, however, I want to speak about an issue related to mining law reform that
has been a top priority for me since I joined the Senate, Good Samaritan cleanups
of abandoned hard-rock mining sites.

The Western United States is pockmarked with old mines and mining residues.
At these abandoned mines, there are frequently open shafts and dangerous struc-
tures that create real physical hazards to humans and wildlife. Earlier this month,
a thirteen year old girl tragically died in Arizona when the all-terrain vehicle she
was riding in fell through a brush-covered abandoned mine shaft.

In addition to the hazards posed to humans, many of these sites continuously pol-
lute the water, the land, and the air. Our rivers and streams suffer particularly
from these old mines. Erosion and sedimentation, acid rock drainage, heavy metals
leaching into streams, sulfide waste piles, contaminated soils, and improperly dis-
posed mining processing chemicals are found at abandoned mine sites.

The Environmental Protection Agency (EPA) estimates there are over half a mil-
lion abandoned mines nationwide, most of which are former hard rock mines located
in the western States. There is no single database that tracks these abandoned
mines, and no consistent way of reporting them. Information gleaned from numer-
ous state and federal databases show these abandoned mines are a problem in many
western states. For example, there are estimated to be 100,000 abandoned mine
sites in Arizona, 50,000 in Nevada, 22,000 in Colorado, and 20,000 in California,
New Mexico and Utah. Clearly this is not a small problem.

In many cases, no one alive is legally responsible for cleaning these sites. In other
cases, those who are legally responsible lack the money or other resources necessary
to clean them up, and the pollution continues.

Fortunately, some people and some companies are willing to clean up mine sites
in whole or in part, even though they are not legally responsible. These are Good
Samaritans.

They act for many reasons. Some are people who live nearby and suffer directly
from the pollution. Others are companies that want to perform a service to the com-
munity and to address less fortunate aspects of the history of the mining industry.

Unfortunately, though, our environmental laws create great risks of broad, long
term, and very expensive liabilities for anyone who acts at a mine site, even if they
act only as Good Samaritans. This problem understandably dissuades Good Samari-
tans from cleaning mine sites.

In the 109th Congress, I introduced S. 1848, the Cleanup of Abandoned and Inac-
tive Mines Act. My bill enjoyed strong bipartisan support and was reported favor-
ably out of the Environment and Public Works Committee, but we were unable to
overcome objections to the bill on the Senate floor. Since my bill was introduced,
I am pleased to note that the Western Governors’ Association has convened several
stakeholder meetings to find common ground on important issues dealing with Good
Samaritan cleanups including the scope of liability protection, cleanup standards,
state program requirements, and financial assurances that would be required. I also
am pleased to note that on June 6, 2007, the Environmental Protection Agency
issued Interim Guiding Principles for Good Samaritan Projects at Orphan Mine
Sites, and a model Good Samaritan Comfort/Status Letter and a model Good Samar-
itan Settlement Agreement and Order for Removal Actions at Orphan Mine Sites.

I believe we are closer than we have ever been in the past to moving forward with
Congressional action that will allow Good Samaritan cleanups to take place. I plan
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to reintroduce a bill in this session of Congress that builds upon the work of the
Western Governors’ Association, the EPA, and the progress we made on S. 1848 in
the last Congress. Good Samaritan cleanups are the right thing to do, and I look
forward to working with my colleagues to ensure we move forward in this Congress
on encouraging the clean up of abandoned mine sites.

The CHAIRMAN. Thank you very much.
Senator Barrasso.

STATEMENT OF HON. JOHN BARRASSO, U.S. SENATOR
FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman. If it’s
alright with you, I'll include my comments as part of the records.
I'm looking forward to this panel today.

Being from Wyoming, an energy State and a State where mining
is very important, I look very carefully upon this. Reforms to me,
Mr. Chairman, that are overly burdensome can result the loss of
good-paying jobs, increased reliance of foreign countries, many of
whom operate with much less care for the environment than we do
here. So, I'm looking forward to working with you and other mem-
bers of the committee in finding the right balance on these difficult
issues. Because I think, philosophically, we have many agreements,
but when it gets to the practical issues, we need to make sure that
things are done right for our States.

Thank you, Mr. Chairman.

[The prepared statement of Senator Barrasso follows:]

PREPARED STATEMENT OF HON. JOHN BARRASSO, U.S. SENATOR FROM WYOMING

Thank you, Mr. Chairman. And, I thank the informed panelists assembled before
us today for their participation and instruction.

Reading through the prepared materials submitted by the panelists, I am struck
by the agreement I found at the most philosophical level. Examples of such agree-
ment include the recognition that:

e Mining provides materials essential to our economy.

e Some provisions in the hardrock mining law deserve a careful look, and poten-
tially reformat the question of royalties, for example.

e There should be a framework and funding to insure responsible reclamation.

e Mining activities should respect and protect the environment.

And, the notion that privatization, or patenting, could continue to serve a role

in certain circumstances.

It would be my hope that another area for agreement would be that the legal and
regulatory framework would be efficient, well-understood, and predictable.

Nonetheless, below this high level of philosophical agreement, there are profound
differences as to the best course of action.

Therefore, let me offer a few of my own observations. Domestic mineral production
offers benefits to labor, consumers, industry, and even national security.

As an orthopedic surgeon, I am cognizant that the medical instruments I used ev-
eryday in my practice are derived from both common and rare minerals. The ad-
vances in medical technology would not have been possible but for the minerals ex-
tracted from the earth.

Some benefits from the mining industry are intangible:

e They are intangible for my patients and
e They are intangible for my medical colleagues.

Not everything we will be hearing today can be melted down into a gold bar and
fully described by a spot market price.

With respect to the environment, I am fortunate to come from Wyoming where
responsible mining operations have been the norm, not the exception.

Our State’s Department of Environmental Quality is working diligently to resolve
any outstanding environmental concerns and appropriately addressing abandoned
mines.
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And, I'm no stranger to protecting very special environments. As I have previously
announced, I am just finishing up work on a draft that will remove significant por-
tions of the Wyoming Range in the Bridger Teton National Forest from future min-
eral leasing.

That said, I believe this Committee should proceed cautiously with proposed
changes that:

e would discourage new mines from being economically viable,
o close existing operations, or
e discourage investment in technologies or full mineral recoveries.

Reforms that are overly burdensome can result in:

o the loss of good paying jobs,

e increased reliance on foreign countries-many of which operate with much less
care for the environment, and,

e in the case of uranium, opportunities to produce carbon-free energy.

Mr. Chairman, I look forward to today’s hearings, and I look forward to finding
balance on these difficult issues just below the philosophical statements of agree-
ment.

The CHAIRMAN. Thank you very much.

Why don’t we call the first panel forward? The first panel con-
sists of two witnesses: Jim Butler, who is with Parsons Behle &
Latimer in Salt Lake City, who has concentrated his legal practice
on mining law issues for many years and John Leshy, who is now
with Harvard Law School and was our dislister in our Department
of Interior in the previous Administration, in the Clinton Adminis-
tration.

Thank you both for being here. Why don’t you go ahead, Mr. But-
ler, with your statement? Then we’ll call on Mr. Leshy.

STATEMENT OF JIM BUTLER, ATTORNEY, PARSONS BEHLE &
LARIMER, SALT LAKE CITY, UT

Mr. BUTLER. Thank you very much, Mr. Chairman, for inviting
me here. It’s an honor to appear.

Senator Domenici, in an earlier life, I worked for Utah Governor
Scott Matheson, and I know he spent a lot of time with you in the
1980s and thought very highly of you. So it’s nice to see you again.

Senator Craig, I know how hard you've worked on these issues
and it’s a personal pleasure to see you here this morning.

Because the time is very limited, I have prepared a written state-
ment. I going to skip just to a few of the substantive issues in that
statement and try and talk some about royalties and environ-
mental regulations. If there’s time, I'll talk about some of the other
issues.

There’s little disagreement that the Federal Government should
receive some payment from the production of minerals on Federal
lands. The issues, as Senator Craig said today, are how this royalty
should be structured and how it should be applied. He talked about
a gross versus a net royalty. I want to talk briefly and try and
demonstrate how the gross royalty affects investment decisions.

What I have in this chart*—this is from the 1977 National Acad-
emy of Sciences report, which I've doctored up a little bit—and it
describes a model, a very simplified model, for how investments are
made in new mining projects. The costs that are incurred by the
mining company are the blue, they’re below the line. The cash
that’s realized by the mining company, is the green above the line.

*Chart has been retained in committee files.
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There are a couple of things here that I think this model, very sim-
plified, illustrates.

One is, a lot of the costs precede the cash-flow. This is a unique
thing about the mining industry. There is exploratory drilling, de-
velopment drilling, baseline studies, environmental permitting, en-
vironmental documents, geotechnical drilling, acquisition of land
and water rights—all of those come before, in these early stages,
and there’s no cash-flow, again, in a new property.

Then you have the mine design. After you have the permitting
decision, you have the mine construction. Again, there’s usually,
typically a large capital investment there.

In the case of a gross royalty, the way mining companies make
this decision, obviously, is they say, “This it, these are the costs
that we will sink into this property, these are the revenues we ex-
pect to receive.” There are a lot of complicated assumptions that go
into each element of the costs and to the revenues. We could spend
a long time talking about that, but I'm going to gloss over it.

Then the question is, in today, “Do we get a sufficient rate of re-
turn to justify that investment?” The rate of return has to account
for the alternatives, where else you might put that money and the
level of risk that is associated with that investment.

If you apply a gross royalty, let’s say that at the 8 percent gross
royalty in the House, what you do to the investment decision, is
you take 8 percent from this line and you move it down here.
You're sitting here today, or in these early stages, trying to make
an investment decision and trying to calculate a potential rate of
return on a mining project. Moving those dollars from cash-flow to
cost has a major impact on the projected rate of return. That is
why the gross royalty has a dampening affect on mineral invest-
ments.

The CHAIRMAN. Let me just ask a question on that. I can under-
stand why you would take it off of the top, off the revenue, if you
had a gross royalty. Why would you add it to the costs?

Mr. BUTLER. Because it’s a cash-flow you have to pay out, like
a fuel expense or a labor expense. It moves, you have an offset-
ting——

The CHAIRMAN. But you're not off:

Mr. BUTLER. I don’t want to double count, so let me

The CHAIRMAN. Yes, but that’s what I think you're doing.

Mr. BUTLER. I don’t mean to double count, but it is what you
would—you would take dollars from here. Maybe the cash-flow,
this square would be the same size, but these dollars would be
moved to a cost item down here. You're right, I don’t, and I didn’t
intend to double count.

The CHAIRMAN. Either you take it off the top and don’t add it to
the bottom or you leave it in the top and do add it to the bottom.
Right?

Mr. BUTLER. You’re correct. In—the way this shading is in the
model, what you would do is you would add it to the bottom.

The CHAIRMAN. Right.

Mr. BUTLER. Yes. I didn’t mean to double count. But it would af-
fect the cash-flow decision, the rate of return that you make right
here. I thank you for clarifying that. You're right.
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The net royalty, because it’s tied to profitability, one of the rea-
sons that people invest in mines, is because there’s upside. You can
strike it rich. Prices may exceed your expectations. The ore that
you have in the ground may exceed what you projected at this
point. You may make a profit. So in the net royalty sense, you
know, there is some money and I—there is the prospect of addi-
tional cash-flow out here, that you can’t count on at the investment
stage, but that you hope to get.

The net royalty comes more from that, more from the expecta-
tion, because it’s tied to profitability and it’s not moved below to
a cost line.

There are different impacts on existing operations, but I'll talk
about those separately.

I also want to talk briefly about environmental regulations.
That’s basically my bread and butter legal work. Last year I
worked with the State of Nevada, BLM Office. We had a task force
to try and help their field offices coordinate the permitting process
between the BLM Federal permitting and the Nevada State per-
mitting. One of the products, one of our work products was a chart.
I apologize at the, that that is not legible, but you should all have
a blown-up copy in front of you that is at least legible.

All P'm trying to illustrate with this is, that it is, to give you
some hands-on illustration of the level of detail and complexity that
goes into this process. Every plan of operations is supported by a
bunch of backup data and additional plans, reclamation plans,
waste rock plans, water management plans, quality assurance
plans, and must be part of an environmental impact statement for
a major project.

On the State side you have water quality permits, you have air
quality permits, you have reclamation permits. What I do when the
mining industry is good, is I help clients find their way through
this process. Because what they want to know, is from this point
here where I submit a plan of operations to the BLM, to this point
here when I get a permit decision, what do I have to do, what are
the hoops that I have to jump through, and what substantive
standards does my operation have to meet?

I want to talk briefly about those regulations. In 1998, Congress
asked the National Academy of Science to study this system, this
coordinated system of Federal and State regulations, to determine
if it was effective in protecting the environment from hard-rock
mining on Federal lands. That report came back in September 1999
and answered “Yes”. It said even though this system is com-
plicated, the report found that it was generally effective.

Congress also asked the National Academy of Sciences to identify
regulatory gaps in the current program. The report identified nine
gaps. Seven of those gaps have been filled by changes to BLM’s
3809 regulations. One of those is an expanded bonding require-
ment. Everybody, regardless of the size of the operation, is required
to post a bond before surface disturbance activities begin.

Two gaps were left and those have to be filled by Congress. One
of those 1s the Good Samaritan legislation that Senator Salazar
mentioned. NAS recommended that the law be changed so that
mining companies could perform cleanups without assuming extra
liability. The second is, the report recommended that BLM be given
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authority to impose civil penalties in administrative enforcement
actions. I think that requires Congressional action, as well.

There were some additional regulations in 2000. The regulations
went beyond the recommendations of the National Academy of
Sciences report and I expect Mr. Leshy will talk about those and
then we can answer some questions.

The last thing I want to do in my remaining minute, is talk just
briefly about context. Senator Craig and others have noted that de-
mand and prices are driven now primarily by China. That’s true.
Everything that’s happened in the mining industry in the past 5
years can be traced to the modernization of China.

But I want to focus on just one related aspect of that. The mining
industry in the U.S., if we are not receptive to investment, if we're
not going to meet the needs, the increasing global demand, not only
are we not competitive in terms of being a consumer, but we’re not
competitive in terms of being a producer. We face the potential of
falling behind in technologies like metallurgy and mining tech-
nology, mine engineering and design, because those investments,
those people are being trained in other places. I know that the Con-
gress has had hearings about these shortages. There’s a generation
in the mining industry of technically trained people that’s missing.
I think that’s a follow-up issue to the question of Chinese demand
and the changing global market.

Thank you very much and I look forward to your questions.

[The prepared statement of Mr. Butler follows:]

PREPARED STATEMENT OF JIM BUTLER, ATTORNEY, PARSONS BEHLE & LATIMER, SALT
LAKE CITy, UT

INTRODUCTION

Chairman Bingaman, members of the Committee, thank you very much for the
opportunity to appear before you to discuss implementation of the U.S. mining laws.
By way of introduction, I am an attorney with Parsons Behle & Latimer. My firm
has offices in Salt Lake City and Reno. We have been working with the mining in-
dustry since 1882, when the two original partners—mining lawyers from Carson
City—formed the firm in Salt Lake City.

My own legal career includes almost twenty years working for dozens of mining
companies with interests on federal lands. My clients have included some of the
world’s largest companies as well as medium and small mining companies, and indi-
viduals and prospecting ventures who are engaged in mineral exploration on public
lands. I have served two years as Chair of the American Bar Association’s Mining
Committee and four years as a vice-chair of the Public Lands Committee. In 2005,
I was the Program Chair for the Rocky Mountain Mineral Law Foundation’s Annual
Institute.

My particular specialization is environmental permitting and compliance for min-
ing operations. I have helped clients with more than 30 plans of operations with the
Bureau of Land Management and U.S. Forest Service and the related environ-
mental and reclamation permits from state regulatory authorities. I have also rep-
resented mining companies in administrative and judicial appeals relating to their
operating permits—before the Interior Board of Land Appeals, state administrative
appeal boards, and federal courts in Arizona, Nevada, Montana and Washington.

Before joining Parsons Behle & Latimer, I worked in the office of Utah Governor
Scott M. Matheson, where I was his staff assistant on natural resources issues. In
that position, I was the primary contact with federal land management agencies, in-
cluding the BLM, Forest Service and National Parks Service, under cooperative
agreements between the State of Utah and those agencies.

For your information, I am registered with the Senate as a lobbyist for Barrick
Goldstrike Mines, Inc., which is a subsidiary of Barrick Gold Corporation. However,
I am not appearing today on behalf of Barrick Goldstrike or any other mining com-
pany. Obviously, my views are influenced by all of my experiences, including my
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work for the mining industry, but the views I express here today are my own, and
may or may not be the views of my clients.

THE MAJOR ISSUES

Discussions with Committee staff and your invitation letter to appear at this
hearing identified five broad categories of issues related to the mining laws:

Royalty
e Should the law impose a royalty on the production of hard rock minerals from
federal lands and, if so, what form should that royalty take?

Patenting

e Should the opportunity to patent mining claims be revived, or, if not,
whatalternatives can provide security of land tenure for mining investments?

Mining Law Administration
e Are there ways to improve the efficiency and administration of the current law?

Environmental Regulation

e Should the law be amended to include additional environmental standards or
regulations?

e Should a federal land manager be able to deny approval of a mining plan of
opergtions which meets environmental standards to favor other land or resource
uses?

Abandoned Mines

e What is the extent of environmental problems associated with abandoned min-
ing operations on federal lands, and what are the alternatives to address that
problem?

ROYALTY

The question of whether a royalty should be imposed on the production of hard
rock minerals from federal lands has been settled since at least 1995, when the min-
ing industry supported legislation contained in the Budget Reconciliation Act which
would have imposed a 5% net proceeds royalty on new claims. The debate now fo-
cuses almost entirely on the structure and level of the royalty.

With regard to structure, the choices are between a gross royalty, which is based
upon the total revenue from the sale of minerals, and a net royalty, which allows
the operator to deduct specified costs of production from the value of the minerals
before the royalty is calculated. The advantage of the net royalty in the mining con-
text is that it is tied to profitability and does not exaggerate the inevitable price
swings in the minerals markets. Royalty payments increase when prices and profits
are high, but fall when prices are low and times are hard, allowing operations to
cut costs and maintain production and employment.

A profit-based royalty also has a less dampening effect on mining investment.
Mining investments typically seek a long-term rate of return based on alternative
investments and comparative risks. A royalty payment based on a percentage of the
total proceeds from mineral sales directly reduces the potential rate of return—mak-
ing all mining investments less attractive. Because revenue projections (and rates
of return) are typically based on conservative price assumptions, the possibility that
prices may exceed expectations—along with profits and royalty payments—does not
reduce the initial projected rate of return. A recent study prepared for the World
Bank discusses the various royalty options and describes how they might affect in-
vestment decisions and the availability of reserves.

With regard to rate, there are two considerations. The first is how the royalty
payments fits with the overall economic contribution from mining activities. Mining
produces substantial government revenue, even without a federal royalty. Mining
operations pay property taxes, sales and use taxes, and business fees and taxes. In
Nevada, for example, where mine operators pay a 5% net proceeds tax that is
shared between state and county governments, the industry paid more than $192
million in direct tax payments in 2006, including almost $62 million in net proceeds
tax. That calculation includes only direct taxes and does not account for the income
taxes paid by mine owners or shareholders or the taxes paid by mine employees and
businesses that sell products and services to the mining industry. The second con-
sideration is how that rate will affect mine investment. It is axiomatic that if the
gi)verﬁment takes too much of the potential profit, investors will put their dollars
elsewhere.
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ENVIRONMENTAL REGULATIONS

Mining operations on federal lands are subject to the full range of federal and
state environmental laws as well as federal regulations and state laws and regula-
tions relating specifically to mining operations, reclamation and closure. When
mines are expanding or new mines are being built, mining clients come to me to
help them navigate through the procedural rules of these various laws and regula-
tions. Before construction, the typical mining operation on federal lands will be re-
quired to obtain:

e Approval of a plan of operations from the BLM or Forest Service, including a
reclamation plan, closure plan, and cultural resources plan.

—Applications for plans of operations are supported by environmental baseline
studies for air, water, and wildlife, geochemical testing of ore, tailings and
waste rock material, geochemical and hydrological modeling, cultural re-
sources studies and reclamation studies.

e Air quality permits from EPA or state agencies with delegated programs under
the Clean Air Act. The complexity of the air quality permits increases if there
are substantial onsite processing facilities. All sites must have an approved fu-
gitive dust control program.

e Water quality permits from EPA or state agencies with delegated programs
under theClean Water Act. Water quality permits can include discharge per-
mits, stormwater management permits and section 404 permits. States also re-
quire permits to address potential impacts to ground water.

o Rights to use or consume water from appropriate state authorities.

e Hazardous waste permits that govern storage, transportation and disposal of
laboratory or processing wastes.

e Authorization under the National Historic Preservation Act if cultural or his-
toric resources are present.

e Permits to construct tailings ponds or other impoundments.

e Financial assurance equal to the cost that would be borne by the government
if it had to contract with a third party to complete reclamation of the site.

Each of these permits is typically accompanied by an agency and public review
process. Every operation that requires a federal decision to authorize mining activi-
ties is subject to the National Environmental Policy Act (“NEPA”). For any large
project, this requires preparation of an environmental impact statement, which eval-
uates potential environmental impacts of the mining operation, assesses alter-
natives and requires the identification of mitigation measures to reduce potentially
significant environmental impacts. Public review and comment is invited at the be-
ginning of the process, to determine the scope of the environmental evaluation, and
when a draft environmental impact statement is completed. The federal agency pre-
paring the EIS is obligated to consider and respond to all substantive comments on
the draft document.

All of the permits including monitoring and reporting requirements. Monitoring
may be constant, as in the case of some air and water quality permits, or season,
as in the case of some water use authorizations, which require season monitoring
of stream flow, seep or springs.

These different pieces of the regulatory process work together—in a way that the
National Academy of Sciences report called “generally well coordinated”—to provide
a comprehensive regulatory framework for hardrock mining on federal lands.

The regulatory process for mining is constantly evolving. Changes in federal water
and air laws, regulations and policies translate directly into on-the-ground require-
ments for mining operations. States are constantly updating and revising their rec-
lamation and environmental programs. At the federal level, substantial changes
were made to BLM’s 3809 regulations in 2000 and 2001. The complicated history
of the changes in the 3809 regulations—and contemporaneous changes in the ad-
ministration of the mining law—are spelled out in a chronology that is attached to
this statement as Table 1.

The most important changes are included in the revised 3809 regulations which
were adopted during Secretary Babbitt’s tenure and ratified by the Bush Adminis-
tration. Those regulations implement changes which were supported by the National
Academy of Sciences report on hardrock mining on federal lands, including:

e Expanded bonding requirements.—Regulations now require that all mining and
exploration disturbance, no matter how small, be fully bonded before activities
can proceed. Regulations, and subsequent BLM guidance, also revise how bonds
will be calculated, maintained and released.

e Full NEPA review for small operations.—Earlier regulations included an excep-
tion from NEPA for small operations that disturbed less than 5 acres. As the
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National Academy of Sciences report recommended, that exception has been
dropped for all mining activities, but retained for exploration activities. Even
exploration activities disturbing less than 5 acres, however, must be bonded.

e Strengthened water quality measures.—Regulations incorporated key aspects of
two prior BLM policy documents regarding management of cyanide in mining
operations and acid rock drainage. Those same provisions required increased
frequency of inspections of mining operations that use cyanide or may result in
acid rock drainage. BLM has adopted additional guidance documents to imple-
ment specific water quality objectives in the regulations.

The National Academy of Sciences Committee identified seven “regulatory gaps”
in the laws and regulations that were reviewed by the 1999 report. Five of those
seven gaps were filled by changes to the 3809 regulations and BLM guidance and
policies. Two of those “gaps” require legislative action and include 1) a recommenda-
tion that “existing environmental laws should be modified to allow and promote the
cleanup of abandoned mine sites in or adjacent to new mine areas without causing
mine operators to incur additional environmental liabilities,” and 2) a recommenda-
tion that “BLM and the Forest Service should have both (1) regulatory authority to
issue administrative penalties for violations of their regulatory requirements, sub-
ject to appropriate due process, and (2) clear procedures for referring activities to
other federal and state agencies for enforcement.”?

PATENTING AND MINING LAW ADMINISTRATION

The mining law has a long and colorful legal history. Some of the complexities
in the law and the details of mining claim location and maintenance that were
drafted in the 19th century seem unnecessary today. At the same time, the mining
law has unquestionably succeeded in its primary purpose to encourage mineral ex-
ploration and development. Though some disputes still arise, the mining has gen-
erally learned to live with thee complexities.

The primary legal issue associated with what we traditionally consider to be the
“mining law” in the early 21st century is whether unpatented mining claims offer
sufficient security in the land to support investments which may be measured in
the billions of dollars. The patenting provisions of the mining law allowed claimants
to acquire full title to the land and mineral deposits that were claimed, but those
provisions have been the lightning rod for substantial criticism of the law and Con-
gress has allowed no new patent applications since 1994. The security issue can be
solved in a number of ways. The most straightforward method is to allow claimants
to secure title to unpatented mining claims through the payment of annual claim
maintenance fees.

ABANDONED MINES

There is a broad range of estimates of the number of abandoned mines and phys-
ical hazards on the federal lands. There is little disagreement that eliminating these
sites deserves more attention. In the context of mining law legislation, an aban-
doned mines reclamation program should include two components. First, Congress
should adopt the recommendation from the National Academy of Sciences and enact
legislation that would allow mining companies—and other parties—to reclaim aban-
doned sites without incurring additional liability under environmental laws.

Second, Congress should support and expand existing programs that work, not
create a new program. Again, Nevada provides a model for designing a program
that works.2 The Nevada program is funded by a modest fee ($1.50) on county min-
ing claim filing fees and a onetime fee of $20 per acre of new permitted mining dis-
turbance. The Nevada program also applies for grants from BLM’s abandoned mines
program. The Nevada program secured 540 hazards in 2006 with total revenue of
nearly $350,000. The Nevada program encourages cooperation from mining claim-
ants, private property owners, volunteers (including mining companies) and other
agencies. The bulk of the work includes fencing or backfilling mine openings on pub-
lic land. The Nevada Division of Minerals, which administers the Nevada program,
is also working with the Nevada Department of Wildlife, Nevada Natural Heritage
Program, BLM and Forest Service to secure mine openings in Clark County, but
preserve those that may be suitable for bat habitat by constructing bat-compatible
enclosures, i.e., enclosures that restrict public access but allow continued use of the
mine opening by bats.

1Hardrock Mining on Federal Lands, National Research Council, 9 (1999).
2This information is drawn from the Nevada Abandoned Mine Lands Report, 2006, prepared
by the Nevada Division of Minerals.
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BLM’s abandoned mine land program has also evolved. The most recent informa-
tion available on that program states that nearly 500 physical hazards were elimi-
nated and more than 1000 acres of water quality in riparian areas improved during
fiscal years 2004 and 2005.

Those are my initial comments on the issues raised by the Committee. I expect
these issues will be addressed in more detail in questions to Mr. Leshy and myself,
or to members of the second panel. With the brief time that remains, I would like
to set the context for your consideration of these specific issues that relate to mining
on federal lands in the U.S. These are narrow issues, but occur in a world that is
much different from the last Congressional consideration of these issues in 1995.
Specific legislative decisions on these particular issues should be informed by a
broader world view.

THE CONTEXT FOR MINING LAW DISCUSSION IN 2007: CHINA DOMINATES THE WORLD
MARKET FOR MINERALS

The last half of the early 1990s and early years of this century were difficult eco-
nomic times for the mining industry. Copper prices hovered at less than $1 per lb.
and gold prices were typically below $300 per ounce. Depressed prices lead to pre-
dictable results—incomes dropped, mines closed, a handful of mining companies
went bankrupt, and there was a significant consolidation in the industry. For exam-
ple, I looked back at the record of hearings held by this Committee in 1993. The
supplementary material in the record included information on the top nine North
American gold producers. Seven of the companies—Placer Dome, Homestake Min-
ing, Lac Minerals, Echo Bay Mines, Battle Mountain Gold, Pegasus Gold and Amax
Gold—no longer exist. Only two of the top producers, Barrick and Newmont, remain
in business. There has been a similar trend in the copper industry.

The market for metals began to rebound in 2002 and 2003, based almost exclu-
sively on demand associated with the modernization of China and the growing Chi-
nese economy. Chinese demand is today, and is expected to continue to be, the big-
gest single influence on the global minerals market. Copper consumption in China
has more than tripled since 1998 and it is now the biggest consumer of copper in
the world. The story is the same for most other minerals. China is also the world’s
largest consumer of aluminum, nickel, tin, lead, zinc and iron ore. Since 1999, China
has consumed two-thirds of the world’s growth in base-metals output. Since 2002,
China has accounted for half the world’s growth in consumption of steel, copper and
aluminum, almost all the world’s growth of nickel and tin, and much of the growth
in lead and zinc.3 The new demand has driven commodity prices up. Market prices
for copper, zinc, lead and iron ore have all more than tripled since 2002.

In the past few years, the Chinese, concerned about future reserves and prices
for the minerals necessary to continue economic expansion, have invested heavily
in global mining companies and reserves. In 2005, the Chinese mining company en-
tered into an agreement with Chilean copper producer Codelco, guaranteeing deliv-
ery of refined copper for 15 years and giving the Chinese an opportunity to invest
directly in one of the Codelco mines. Chinese companies have sought to diversify
their supplies with investments in South America, Australia, Africa and even the
United States. Within the past few weeks, it has been reported that China is seek-
ing to invest more than $5 billion in the Democratic Republic of the Congo, which
could lead to Chinese ownership of important reserves of copper, cobalt, iron ore,
gold and uranium.

To date, the growing global demand has not translated into increased production
in the U.S. According to U.S.G.S. data, mine production of copper in the U.S. is es-
sentially flat. Copper production from U.S. mines in 2006 was actually lower than
production between 1991 and 2001. Imports of copper have increased. Again, based
on U.S.G.S. data, about half of the refined copper consumed in the U.S. was im-
ported. Through 2006, production of other major metals in the U.S., including gold,
which is a major export commodity, also remained flat.

Experts disagree as to what these developments for the global mining industry
and potential U.S. production. Some predict that prices will moderate as global pro-
duction—especially from Australia and South America and within China—increases.
That may mean little long-term change in U.S. mining. Others see that any lagging
demand from China will be offset by new demands from India. If prices remain at
current levels, domestic exploration will continue and eventually some new mines
will make it to production. Most agree that any prolonged downturn in the Chinese
economy would dramatically impact metal prices and halt growth in the industry.

3 China Business, Sept. 1, 2007.
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Under either view, it is important that decisionmakers in Congress understand
how much the world has changed in the past fifteen years. Decisions about the min-
ing law and the mining industry should not be made based on a view of the world
that is 15 to 20 years out of date. If a healthy domestic mining industry is impor-
tant and I believe that it is then we need to look closely at policy decisions which
affect the long-term cost and availability of minerals. Gross royalties that shrink re-
serves and prematurely close mines, additional hurdles in the permitting process
that increase investment risk and delay permit decisions, and decisions that further
restrict the availability of lands for exploration and development will inevitably re-
duce the production of minerals from federal lands. In the future, if we look abroad
for those resources, they may not be available, at least at prices that American con-
sumers are willing to pay.

CONCLUSION

I appreciate the opportunity to make this opening statement and look forward to
your questions.

Attachment.—Table 1
Chronology of Administrative Changes to the Mining Law, 1994 to 2007

Sept. 1994 Congress imposes moratorium on processing of patent applications
(renewed annually since 1994).

April, 1996 BLM adopts new acid rock drainage policy as agency guidance.

July, 1996 BLM adopts regulations addressing use and occupancy on mining
claims.

Feb. 1997 BLM promulgates new bonding regulations subsequently struck

down in 1998 in Northwest Mining Ass’n v. Babbitt because BLM
failed to comply with Regulatory Flexibility Act).

Nov. 7, 1997 Solicitor Leshy issues “Millsite Opinion,” which limits the avail-
ability of millsite claims for mining support facilities.

Nov. 14, 1997  Department of Interior Appropriations Act for 1998 requires that
BLM consult with Western Governors before proposing any
changes to the BLM’s 3809 regulations.

Nov. 17,1997  BLM Director Pat Shea sends letter to Chairmen of Congressional
Energy and Appropriations Committee certifying that consultation
required by Interior Appropriations Act has been completed.

Oct. 1998 Department of Interior Appropriations Act for 1999 requires Na-
tional Academy of Sciences to study and report on adequacy of fed-
eral and state environmental, reclamation and permitting laws re-
garding hardrock mining on federal lands.

Feb. 1999 BLM publishes proposed revisions to the 3809 regulations.

May, 1999 Congress limited application of the Millsite Opinion in 1999 Sup-
plemental Appropriations Act.

June, 1999 Supplemental Appropriations Act of 1999 requires that BLM re-
open the public comment period on the proposed 3809 regulations
after the publication of the National Academy of Sciences report.

Sept. 1999 National Academy of Sciences Report, Hardrock Mining on Federal
Lands is released.

Nov. 1999 Appropriations Act for FY 2000 requires Secretary of Interior to
promulgate 3809 regulations that are “not inconsistent” with the
recommendations of the National Academy of Sciences report.

Sept. 2000 Requirement of Appropriations Act for FY2000 is extended in FY
2001.

Oct. 2000 BLM publishes final 3809 regulations.

Dec. 2000 State of Nevada and others file suit challenging certain provisions
of the final 3809 regulations.

Jan. 2001 Solicitor Leshy issues “Ancillary Use Opinion,” which restricts the

use of mining claims for mining support facilities.
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Attachment.—Table 1—Continued
Chronology of Administrative Changes to the Mining Law, 1994 to 2007

Jan. 2001 Final 3809 regulations go into effect.

March, 2001 BLM suspends certain provisions of the 3809 regulations and re-
opens public comment period on other provisions.

June, 2001 BLM retains bonding provisions of the 3809 regulations.

Oct. 2001 BLM issues final rule revising 3809 regulations. Final rule in-
cludes four substantive changes:

1) remove “mine veto” provision,

2) replace provisions relating to water use and water quality with
prior regulations.

3) remove provision imposing joint and several liability on claim
owners and operators for reclamation.

4) remove provision authorizing imposition of administrative civil

penalties.

Nov. 2001 Mineral Policy Center and others file suit challenging the revised
3809 regulations.

Oct. 2003 Department of Interior rescinds the Millsite Opinion.

Nov. 2003 District Court’s decision in Mineral Policy Center v. Norton, up-

holds the revised 3809 regulations with the exception of the appli-
cation of FLPMA’s “fair market value” requirement for certain
lands, which is remanded to BLM for further consideration.

Oct. 2005 BLM adopts new rules requiring cost recovery for processing of
mining plans of operations.

Dec. 2005 Department of Interior rescinds the Ancillary Use Opinion and
clarifies process for review of plans of operations.

The CHAIRMAN. Thank you very much.
Mr. Leshy, thank you for being here.

STATEMENT OF JOHN D. LESHY, HARRY D. SUNDERLAND DIS-
TINGUISHED PROFESSOR OF LAW, UNIVERSITY OF CALI-
FORNIA, HASTINGS COLLEGE OF THE LAW, SAN FRANCISCO,
CA

Mr. LEsHY. Thank you very much, Mr. Chairman. I'm delighted
to be here and delighted that the committee is interested in looking
again at this issue. It is, as many of you have noted, a long-
standing, sort of, controversy on the public lands and there have
been many attempts by this committee and this body to, in this
Congress to reform the law. All have—some have made nicks in it
and many have failed and I'm really heartened by the interest of
the committee, particularly by Senator Domenici’s remarks.

I'm delighted to appear here with Jim Butler. Jim and I have
discussed these issues in a friendly and adversarial way over many
years. I've always enjoyed debating them with him.

I emphasize I appear today as a private citizen. 'm not rep-
resenting anybody. I've made it, the Mining Law and it’s reform,
kind of a hobby over the last 35 years, for better or worse, mostly
worse, | suppose. But I've written about it and I've worked on it
in government in the non-profit sector and academia.

The shortcomings of the law, I think, have really been identified
by the remarks that many of you have made so far. There are real-
ly three—three basic ones as I see it.
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One is the patenting feature, the fact that the law allows privat-
ization of very valuable public resources at bargain basement rates
without any kind of consideration of a larger, broader public inter-
est. This patenting feature is really the last vestige of the, sort of,
19th century westward movement constellation of laws. Congress
has interrupted it, in a sense, by these annual moratoria on patent
applications. But obviously, Congress must act each year to con-
tinue those moratoria or patenting resumes, and we did have an
attempt a couple of years ago to actually, not only lift the mora-
toria, which passed the House, but to expand the whole patenting
idea. So, I think there is, frankly, general consensus that the time
has come to really end that feature of the Mining Law.

The second shortcoming is the one that Jim addressed in some
detail and others have mentioned. That is the fact that there is no
payment, no royalty, no rental, no kind of direct financial return
to the Treasury from the hard-rock mining on the public lands. It
really is the glaring exception, as you all know. We now generally
charge people to camp on the public lands and recreate in various
ways and timber harvesters and energy companies and utility com-
panies and just about, cattle ranchers, just everybody else pays
something to use and exploit the resources of the public lands.
Usually something like fair market value. The hard-rock mining in-
dustry doesn’t pay anything. It’s the big, very large exception. So
that’s one unique thing about it.

Frankly, if you look to other lands, State private lands and lands
abroad, the mining industry pays something. I mean, the Federal
lands of the United States are practically the only place on this
earth, that this industry operates without making a direct payment
to the owners of the minerals. So, if they operate on private land,
they pay a royalty, if they operate on State land they pay a royalty,
Federal lands they do not. It is time to close this, what I think is
really a big loophole.

Let me say a couple of words about Jim’s comments, because
there are various ways to do this. My own view is, the devil is very
much in the details, in terms of how you design a royalty, net
versus gross, those are sort of labels, whether it’s 10 percent or 2
percent or some other percentage. It’s much more important exactly
how you craft the royalty.

For the model here, I would look, frankly, as this committee
knows, the United States charges a royalty for coal extraction, oil
and gas extraction, geothermal extraction, fossil fuels generally.
Those systems aren’t perfect, as we all know. I saw an Inspector
General report the other day that talked about some difficulties the
Interior Department is having, but they do produce genuine, impor-
tant revenues for the taxpayers, a return on their ownership of
these minerals. They're systems that the industry and the govern-
ment are quite comfortable with, I think overall. They haven’t crip-
pled the industries.

So, I think my message here, is that there are ways, sensible
ways to craft a royalty or other form of payment that can produce
genuine revenue for things like cleaning up the abandoned mines,
as well as deficit reduction and the like, that can be carried out in
an efficient way without crippling the industry.
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The third point I want to talk about, and the third, I think, gen-
eral area of—recognized as a shortcoming of the Mining Law,
though not by everybody, is that there are some environmental
gaps and loopholes in terms of regulation. It is true, I will agree
with Senator Craig that the mining industry is now subject to a lot
of environmental law that it did not used to be. The Clean Air Act,
generally the Clean Water Act, et cetera, do apply to hard-rock
mining operations. But, but there are differences. There are loop-
holes, gaps here, regulatory gaps that, that result in real problems.

A couple are in the water area. The Clean Water Act, for exam-
ple, does not generally protect ground water. It’s not designed to
protect ground water. The Clean Water Act is generally designed
to protect, sort of, industrial waste coming out of pipes. Mines don’t
pose those kind of problems. They need, in some respects, some
Clean Water Act permits, but the sort of overall, general water
quality and, to some extent, quantity impacts of hard-rock mining
are not addressed under existing environmental laws.

Also, the hard-rock industry operating on Federal land, again,
does not get the same kind of regulatory treatment that virtually
all other users of the Federal land get. Because no other user of
the Federal land can claim a right to mine, regardless of the level
and quantity of environmental impact.

Some of you know, or I've addressed this in more detail in my
written statement, but the current Administration takes the view—
this is their legal position—that the government does not have a
right to say “no” to a proposed hard-rock mining operation, no mat-
ter how devastating its impacts on the environment or on other
natural cultural resources. It simply can not stop a mining oper-
ation, no matter how bad it is, if the impacts of that mining oper-
ation are considered necessary to mining, if they’re sort of a nec-
essary byproduct.

That is a very large loophole. Again, no other industry operating
on the public lands, faces that kind—has that kind of opportunity.
In other words, if you're an oil and gas lessee or a timber operator
or an energy company building a pipeline or a transmission line or
power plant or whatever, the government always has the right to
say, “You know, we sort of would like to be able to help you, but
your particular operation in this place, is so devastating, we can’t
allow it.” The government can not say that to the hard-rock mining
companies, under the current legal view.

Second, and also important, under the current legal view of this
Administration, the government can not deny hard-rock mining
companies the right to use as much public land as they want and
they think they need for waste dumps, tailings piles, et cetera, an
unlimited right to an unlimited amount of acreage. That is, again,
the current legal position of the Government. These, again, are
things that no other industry operating on the public lands has,
that is this kind of “right.”

Now, I readily admit that there are some, many excellent mining
operations out there that do a very good job of protecting the envi-
ronment. Many companies behave very responsibly. There’s just no
question about that. The industry has come a long way in that re-
spect. But, this is a pretty, very big business, in terms of the huge
amounts of acreage, of tons of material that are moved. That is a
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huge change in the industry from 30 years ago. We now move 100
tons of rock and ore to get one ounce of gold. You’ve seen, I'm sure,
the committee has seen, the scale of these operations is vast. It’s
a technological engineering marvel, really.

But it also can pose some very serious environmental problems.
When mistakes happen or mines are put in the wrong place or bad
mines are approved, the consequences can be really expensive, dev-
astating, long-term, et cetera.

As has been noted, the abandoned mine problem on Federal
lands from days, particularly when there was no environmental
regulation, is a very large one, estimated, I mean, depending on
who you ask, between $10 and '$50 billion ultlmately would be re-
quired to clean these abandoned mines up. They also pose safety
problems. I was in Arizona a week ago and there was, a kid fell
into an abandoned shaft and died. That happens from time to time.
Those things need to be fixed and there needs to be a source of
money to do that.

So, I see my time is coming to a close. I'm sure the committee
has questions. I do, let me just close by saying I think the industry
needs to live up to, essentially, be brought up to the same stand-
ards—and it’s not that far to bring them—but to the same stand-
ards and the same decisionmaking authorities that apply to all
other users of the Federal land. I think we as a nation are there.
I really applaud this committee’s interest in taking up this issue
again, and I stand ready to help any way I can.

Thank you.

[The prepared statement of Mr. Leshy follows:]

PREPARED STATEMENT OF JOHN D. LEsHY, HARRY D. SUNDERLAND DISTINGUISHED
PROFESSOR OF LAW, UNIVERSITY OF CALIFORNIA, HASTINGS COLLEGE OF THE LAW,
SAN FraNncisco, CA

I appreciate your invitation to testify today, and the engagement of this Com-
mittee on reform of the Mining Law of 1872. There is no more important task
among the constellation of issues involving our public lands, lands which encompass
nearly one-third of the Nation’s real estate and a large portion of its valuable nat-
ural resources like minerals.

I appear here today as a private citizen, expressing my own personal views, and
not representing any group or institution. I have worked on Mining Law issues for
thirty-five years, in academia, in government and in the nonprofit sector. Before I
address the specific questions in your letter of invitation, I would like to provide
some larger perspective on the recently rekindled effort to reform the Mining Law.

Calls to reform the Mining Law date back to a few years from its passage, and
have been made by many U.S. Presidents, from Republicans like Theodore Roosevelt
and Richard Nixon to Democrats like Jimmy Carter and Bill Clinton. Almost forty
years ago, as Stewart Udall was stepping down after eight years as Secretary of the
Interior, he called its repeal the biggest unfinished business on the Nation’s natural
resources agenda.

Signed into law by President Ulysses S. Grant four years before the telephone was
invented, this antiquated relic is the last statutory survivor of a colorful period in
the Nation’s history that began with discovery of gold in the foothills of the Sierra
Nevada in 1848. The mining “rushes” that ensued accelerated the great westward
expansion of settlement. And they swept many of the Western states to statehood—
California (the golden state), Nevada (the silver state), Montana (the treasure state),
Idaho (the gem state) and eventually Arizona (the copper state). The same era wit-
nessed the enactment of numerous other laws filling out the framework for that
great movement—laws like the railroad land grant acts and the Homestead Act of
1862. A generation later, Congress enacted landmark laws like the National Forest
Organic Act in 1897 and the Reclamation Act of 1902, and a generation after that,
the National Park Organic Act of 1916 and, in 1920, the Mineral Leasing Act and
the Federal Power Act.
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All these other laws have long since been repealed, replaced, or fundamentally re-
formed, often more than once. But the Mining Law of 1872 remains. Today the pub-
lic lands and resources are managed under modern laws like the Federal Land Pol-
icy & Management Act of 1976 (FLPMA), the National Forest Management Act of
1976, the Federal Coal Leasing Amendments of 1976, the Surface Management Con-
trol and Reclamation Act of 1977, the Reclamation Reform Act of 1982, and the Fed-
eral Oil and Gas Leasing Reform Act of 1987.

The Mining Law has escaped this tide of reform despite the fact that, since 1872,
the population of the U.S. has grown more than seven-fold (from less than forty mil-
lion to more than 300 million), the population of the eleven western states plus
Alaska (where the Mining Law principally applies) has grown from about one mil-
lion to nearly 70 million, and the mining industry, our society and our economy
have all changed in ways beyond comprehension.

It is not for lack of trying. It has long been recognized that the Mining Law is
thoroughly out of step with evolving public resource management principles. Indeed,
the first Public Land Commission created by Congress to assess public land policies
recommended in 1880 that it be thoroughly rewritten. Many blue-ribbon commis-
sions since have likewise called for reform.

The Law’s three most important shortcomings are as follows:

First, the Mining Law allows valuable public resources to be privatized
at bargain-basement rates, without consideration of the broader public
interess. Its so-called patenting feature is the last vestige in federal law of
nineteenth century public land disposal policy. Much abused for purposes
that have nothing to do with mining, the Mining Law has privatized an
area of federal land larger than the state of Connecticut, much of it in scat-
tershot inholdings that complicate rational land management throughout
the West to this day. Patenting is not necessary to mine; indeed, the Su-
preme Court recognized as far back as 1884 that the “patent adds little to
the security of the party in continuous possession of a mine he has discov-
ered or bought.” Many large mines are found at least partly on un-patented
federal lands.

Congress has since 1994 enacted appropriation riders to forestall new ap-
plications for Mining Law patents. This practice has had no demonstrable
negative effects on the hardrock minerals industry. But Congress must act
each year, or patenting resumes. The fragility of these annual riders was
driven home in the fall of 2005 by the now-infamous Pombo-Gibbons legis-
lative proposal that would have not only lifted the moratorium on new pat-
ents, but also greatly liberalized the terms of patenting. That ill-conceived
proposal—which passed the House but then died under a storm of protest—
could have resulted in the scattershot privatization of more millions of acres
of federal lands.

As long as privatization remains a core feature of the Mining Law, the
temptation remains for future mischief-makers to try similar stunts. It is
time for Congress to repeal, once and for all, the Mining Law policy allow-
ing willy-nilly privatizing of the federal lands.

Second, the Mining Law fails to produce any direct financial return to the
public for the exploitation of publicly owned resources. Mining companies
are charged no rental, pay no royalty, and make no other payment that rec-
ognizes that the people of the U.S. own the minerals being mined. Their
position is unique in two distinct ways. First, practically all other users of
the public lands—oil and gas and coal developers, timber harvesters, energy
companies that run transmission lines across the federal lands, cattle
graziers, and even, these days, hunters, anglers and other recreationists—
pay the government something (in most cases, something like market
value) for the publicly-owned resources being used or removed. Second,
practically everywhere else on this earth that hardrock mining companies
operate—on state or private lands in the U.S., and just about everywhere
abroad—they pay something to the governments and others who own the
minerals.

It is time for Congress to close this glaring loophole. Whatever justifica-
tions might once have been offered for such a giveaway of public property—
such as when gold had strategic value and the West was sparsely settled—
have long since disappeared. Today 85% of the gold mined is used to make
jewelry, and the West has long been the fastest-growing region of the coun-
try.

Third, the Mining Law results in inadequate protection of the environ-
ment and other uses of the public lands. All other users of the public lands
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who can cause significant environmental disruption are subject to a
straightforward system of regulation which requires them to minimize the
environmental effects of their activities and clean up any mess they create.
And all other users are subject to the fail-safe authority of the government
to prevent proposed activities that threaten major environmental harm
which cannot be prevented or mitigated appropriately.

The Mining Law itself is utterly silent on environmental regulation. Op-
erations carried out under it no longer entirely escape regulation, thanks
to laws like the Clean Water Act. But these other laws do not comprehen-
sively address the myriad of environmental threats posed by hardrock min-
ing, such as groundwater depletion and pollution and disruption of wildlife
habitat. Nor do these other laws require the government, in making deci-
sions about whether to approve proposed mines, to weigh the value of min-
ing against other values and uses of the public lands.

The hardrock mining industry has long used the silence of the Mining
Law on such issues to stoutly contest the reach of the government’s author-
ity over its activities. And it has long had powerful allies in the government
on these matters. Just within the last few years my two immediate succes-
sors as Solicitor of the Interior Department issued legal opinions supporting
the industry’s view that the Mining Law hamstrings government authority.
In one, the Solicitor concluded that the government lacks authority to pre-
vent proposed hardrock mineral operations on public lands no matter how
huge a threat they might pose to the environment and other resource uses.
In another, the Solicitor concluded that the Mining Law gives the mining
industry the right to use as much public land as it thinks it needs as a
dumping ground for the residue of its vast hardrock operations. This is no
small matter, because hardrock mining operations these days can involve
hundreds of millions of tons of waste from gigantic open pits several miles
across and a mile or more deep. This legal position holds, in other words,
that the government is powerless to reject a proposed hardrock mine on fed-
eral land that would permanently contaminate aquifers containing im-
mensely valuable future drinking water supplies, and/or obliterate im-
mensely valuable cultural sites, and/or permanently appropriate many
thousands of acres of land immensely valuable for other uses. It is no won-
der that the federal land management agencies continue to feel cowed when
they contemplate exercising regulatory controls over this industry.

Mining is a dirty business, and must be carefully controlled to prevent
environmental disasters. History teaches not only that things can go bad
with hardrock mining operations, but when they do, the costs to repair the
damage can be enormous. Well over a century of mining under the Mining
Law of 1872 has saddled the Nation’s taxpayers with a cleanup cost for
thousands of abandoned mines that, according to some estimates, ap-
proaches fifty billion dollars. It bears emphasizing that, despite the limited
controls modern laws like the Clean Water Act bring to bear on hardrock
mining, bad mines still fall through the regulatory gaps. To take just one
example, Montana and U.S. taxpayers are today paying millions of dollars
to clean up the Zortman-Landusky mine in Montana—a mine which was
approved with all the modern laws in place that the industry argues are
adequate.

It is long past time to close these regulatory loopholes and eliminate
these ambiguities so as to make clear to all in the industry—as well as to
federal land managers—that the hardrock mining industry will be held to
the same standards, and be subject to the same kinds of regulatory author-
ity, that apply to all other users of the public lands.

Since the last time Congress seriously considered comprehensive Mining Law re-
form, more than a dozen years ago, much has changed. Today, Mining Law reform
is both more imperative and, in my judgment, more achievable. Here’s why.

First, the industry structure, operations and economic impact have evolved consid-
erably. Thanks to new techniques for processing gold and other hardrock minerals
from more and more widely disseminated, fine-particle deposits, the hardrock indus-
try produces more and more minerals by moving vastly greater amounts of earth
and rock than ever before. The United States now produces much more gold than
it ever did before, and is the third leading producer in the world.

The industry is also much more heavily concentrated, with many fewer companies
and many fewer mines than ever before. More than four-fifths of U.S. gold produc-
tion now comes from a single state-Nevada. The four largest mines, all in Nevada,
account for well over half the total domestic production. The thirty biggest mines
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(more than half in Nevada, including twelve of the fifteen largest) yield 99% of total
production. Barrick Gold, a Canadian company, is the biggest, accounting for about
40% of domestic U.S. (and 8% of world) gold production. Production of copper and
other precious metals are similarly concentrated.

Moreover, the hardrock industry now operates with such ruthless efficiency that
it employs far fewer people than it used to. Its workers may be relatively well-paid,
but they are far fewer in number and much more geographically concentrated than
they ever were.

In the meantime, the economies of the western states have evolved rapidly away
from their historic roots dependent on resource extraction. Today the regional econ-
omy where the Mining Law applies—the western states in the lower 48 plus Alas-
ka—has changed dramatically. While mining used to be a dominant industry in
many western locales (as state nicknames remind us), today its overall economic im-
pact is small, even minuscule. The west is now the most urban and fastest growing
region in the country. Its dynamic growth and economic health are fundamentally
linked to the quality of life provided by the open spaces and recreational amenities
of the public lands.

Demographic and economic change has changed public sentiment at the ground
level. Westerners are increasingly unsympathetic to the idea that the hardrock min-
ing industry deserves these special exemptions from the laws and policies that apply
to everyone else. It is not surprising, then, that when the mining industry seeks to
exploit its favored position under the Mining Law, more and more local people-
ranchers, hunters, anglers, retirees, land developers, tourist industry officials, mu-
nicipal water providers and other local government officials-are asking why this
nineteenth century policy still exists.

Their concerns are growing because soaring mineral prices, particularly for gold,
copper and uranium, have led to a new rush of claim-staking under the Mining Law
in areas with high values for other uses. Mining claims on federal lands recorded
with the BLM have nearly doubled in just the last four years; there are now close
to 400,000 individual mining claims scattered across federal lands.

People in the west are also more familiar than most with the consequences of fail-
ing to control the industry. They live with the thousands of abandoned mines scat-
tered throughout the region, and are familiar with the sorry legacy of safety haz-
ards, polluted streams and disrupted landscapes that will require billions of dollars
to repair. And they don’t appreciate the fact that, under the current regime, the dol-
lars to pay for this cleanup will come more from taxpayers than from the industry
that created the mess.

Another noteworthy change in recent years is that, for the first time, the hardrock
mining industry is facing some pressure to reform from the demand side-the jewelry
industry that consumes much of its product. With leadership from Tiffany and other
major jewelers, this movement has helped persuade some major mining companies,
concerned about their reputations as well as their impacts, to work to improve their
practices and make other accommodations to modern social and environmental val-
uﬁs. In short, the industry is no longer so monolithic and so reflexively hostile to
change.

Reforming the archaic Mining Law will not—as some industry representatives rit-
ually maintain—put an end to the domestic hardrock mining industry. Every year
Canada’s Fraser Institute surveys mining industry executives and uses the results
to rank the most favorable jurisdictions in the world for hardrock mining, consid-
ering a variety of factors, including political stability. The American West is always
at or near the top of the rankings. Furthermore, skyrocketing mineral prices means
the industry is thriving as never before, and any increase in production cost that
might result from reform will be modest and can readily be absorbed. The basic ob-
jective of reform is to put in place practices and policies that oil and gas operators,
coal miners, electrical utilities, ski areas, and other intensive users of the federal
lands have operated under quite successfully for decades. I have no doubt that the
innovative, progressive companies in this industry-those who have flourished around
the world by being so-will adapt readily to such reforms, just like other public land
users have successfully adapted to similar requirements imposed on them over the
last many decades.

Now let me address in some detail the questions you posed in your September
12 letter of invitation.

Question: Whether there should be a royalty or alternatives to it, including how
to structure it:

I would underscore two goals in designing a system by which the hardrock mining
industry pays something to the public for the use of the public’s lands and minerals:
First, that it produce real revenue for the Treasury, to reduce the deficit and/or to
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repair some of the costs and damage left by past hardrock mining activities. Second,
that it be efficient to administer, to minimize opportunities for clever accountants
and lawyers to “game” the system. Generally speaking, the rule of thumb for a roy-
alty is that the more exemptions, deductions and offsets allowed, the more the sys-
tem can be “gamed,” and the less likelihood significant revenue will be raised. As
an extreme example, I would direct your attention to the “sham” royalty included
in what came to be known as the “sham reform” proposal that was included in the
gigantic budget econciliation bill vetoed by then-President Clinton in early 1996. My
recollection is that the Congressional Research Service estimated that it was so rid-
dled with deductions and loopholes that it would have raised a paltry $1 million per
year from the entire multi-billion dollar industry.

For guidance on both royalty levels and structure, the Committee would be well-
served to look at the oil and gas and coal provision of the Mineral Leasing Act. The
context is closely analogous to hardrock mining-in each case the objective is to se-
cure a fair share of revenue from highly capitalized investments to produce minerals
from publicly-owned lands, that are not without risk and are globally competitive.
While the Leasing Act royalty systems are not free from opportunities for mischief,
there is no doubt they raise significant revenue for the Treasury in a relatively effi-
cient manner.

Any royalty or similar payment the Congress might embrace—whether 8% as in
H.R. 2262, the reform bill introduced into the House, or a higher percentage com-
parable to what the oil and gas industry pays-will be small compared to risk factors
the industry has long faced, like fluctuations in commodity prices, and in exchange
and interest rates. Sizeable return to the government from fossil fuel extraction
from federal lands has not hurt the competitiveness of that industry.

Question: Are there alternatives to a royalty?

A conventional royalty would presumably apply only to mineral ore extracted from
federal lands. It would not, in other words, include any kind of charge for the use
of federal lands to support the extraction of minerals from formerly federal lands.
Many, perhaps even most, of the very large hardrock mining operations in the West
(which, as I noted earlier, are responsible for the vast majority of the total domestic
production) are on lands in a mixture of ownerships-private, state and federal. Often
the federal lands, particularly those where the ore body is found, may be mere sliv-
ers or odd-shaped parcels intermixed with others. Sometimes all or most of the ac-
tual ore body is on non-federal land (often, because it has already been patented
under the generous terms of the Mining Law). See, e.g., Mineral Resources: Value
of Hardrock Minerals Extracted From and Remaining on Federal Lands (GAO/
RCED-92-192, August 1992).

Even where the U.S. no longer owns any part of the ore body, the federal lands
usually play a key role in bringing the ore body into production-by providing lands
for mineral processing, for dumping waste rock and mine tailings, and so forth. The
United States should, in my judgment, receive a financial return for the use of its
land in these circumstances that reflects its contribution, both past and present, to
the overall operation.

Suppose, for example, that the ore body of a large mine is 75% in private owner-
ship, having been previously patented under the Mining Law, and 25% federal land.
That mining operation may permanently use thousands of acres of federal land as
waste rock dumps and tailings piles for the mining operation. It seems to me that
a royalty or payment to the Treasury which is limited to the 25% of the ore body
still in federal ownership is inadequate return to the public for this use of the
public’s resources. If access to this federal land were granted under Title V of
FLPMA-which would be the case if this were a power plant, a factory, the user
would pay fair market value for the land. Mine operators who use thousands of
acres of federal land as a dumping ground ought to pay something more than a
nominal fee to hold claims; indeed, their payment ought to reflect some measure of
the value these federal lands contribute to the entire mining operation. This might
be done through a much more substantial rental, holding fee or other payment, or
a severance tax. I appreciate there may be jurisdictional complications should this
Committee try to craft something along those lines, but it seems to me well worth
thinking about.

Question: How should revenues from a royalty or other levy be distributed?

I will discuss this below, in connection with abandoned mines.

Gguestion: What kind of transition rules should there be for royalties or other lev-
ies?

As a matter of law, there are in fact very few limits on Congress’s ability to apply
reforms, including a royalty or other fees, or tougher environmental regulations, to
existing mining claims.
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This is a much misunderstood area. Many believe, mistakenly, that all mining
claims located on federal lands are constitutionally-protected “private property in-
terests” which limit the ability of Congress to reach them. That is not the case. It
has long been clear-reaffirmed in many decisions of the U.S. Supreme Court—that
a mining claim located on the federal lands carries with it a constitutionally pro-
tected property right only if it contains a “discovery” of a “valuable mineral deposit.”
Mining claims which lack such a “discovery” are mere licenses to occupy the federal
lands. The legal status of locators of such claims is no different from that of a
hunter or angler or other recreational user of federal lands. “[I]t is clear that in
order to create valid rights . . . against the United States [under the Mining Law]
a discovery of mineral is essential.” Union Oil v. Smith, 249 U.S. 337, 346 (1919);
see also Cole v. Ralph, 252 U.S. 286, 296 (1920).

The locator of a claim without a discovery does have the right to exclude other
miners from the claim, so long as the original locator is actively exploring for a min-
eral. This is the “pedis possessio” (foothold) doctrine recognized by the Supreme
Court almost ninety years ago. Union Oil v. Smith, supra. But the locator has no
rights against the United States until a discovery is made. This means the United
States can change its policy or rules, and even effectively extinguish such claims,
at any time before a discovery is made, without any obligation to pay compensation.

In practice, almost all mining claims are located in advance of discovery. They are
located to provide a foothold on public lands in order to explore for valuable mineral
deposits. Mining claims are typically located, in other words, in speculation that a
mineral might possibly exist and be profitably mined from the claimed land. But
hopes and speculations, the Supreme Court has long made clear, are not tanta-
mount to a “discovery.” See, e.g., United States v. Coleman, 390 U.S. 599 (1968);
Sullivan v. Iron Silver Mining Co., 143 U.S. 431 (1892). Thus most mining claims
do not carry with them constitutionally protected property rights, and Congress re-
tains practically unfettered authority to change the rules regarding them.

With regard to mining claims that do include a “discovery,” the analysis is a little
different. These contain property rights which can give the claimant some argument
for compensation in some circumstances if the government acts to “take” these
rights. Whether the argument will succeed usually depends on a case-by-case, fact-
intensive analysis. See, e.g., Tahoe-Sierra Preservation Council, Inc. v. Tahoe Re-
gional Planning Agency, 535 U.S. 302 (2002); Penn Central Transportation Co. v.
New York City, 438 U.S. 104, 123-28 (1978).

But certain things are clear from Supreme Court decisions in this area. For exam-
ple, the government retains broad authority to impose new regulations over mining
claims that contain a discovery and a property right. The U.S. Supreme Court ad-
dressed this exact question in 1985, and its guidance is worth quoting at some

length:

Even with respect to vested property rights, a legislature generally has
the power to impose new regulatory constraints on the way in which those
rights are used, or to condition their continued retention on performance of
certain affirmative duties. As long as the constraint or duty imposed is a
reasonable restriction designed to further legitimate legislative objectives,
the legislature acts within its powers in imposing such new constraints or
duties. ***

This power to qualify existing property rights is particularly broad with
respect to the “character” of the property rights at issue here. Although
owners of unpatented mining claims hold fully recognized possessory inter-
ests in their claims, we have recognized that these interests are a “unique
form of property.” *** The United States, as owner of the underlying fee
title to the public domain, maintains broad powers over the terms and con-
ditions upon which the public lands can be used, leased, and acquired. See,
e.g., Kleppe v. New Mexico, 426 U.S. 529, 539 (1976). ***

Claimants thus take their mineral interests with the knowledge that the
Government retains substantial regulatory power over those interests. ***
In addition, the property right here is the right to a flow of income from
production of the claim. Similar vested economic rights are held subject to
the Government’s substantial power to regulate for the public good the con-
ditions under which business 1s carried out and to redistribute the benefits
and burdens of economic life.

United States v. Locke, 471 U.S. 84, 104-05 (1985) (emphasis added). As this last-
quoted sentence from Court’s opinion makes clear, the government retains the right
to require a payment (whether labeled a tax, royalty, fee, or something else) from
a holder of a mining claim on federal lands, even one with a discovery and a prop-
erty right, as part of its continuing redistribution of the benefits and burdens of eco-
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nomic life. In general, the Supreme Court has never given credence to arguments
that federal taxes and fees constitute takings of private property. See, e.g., Cole v.
LaGrange, 113 U.S. 1, 8 (1885) (“the taking of property by taxation requires no
other compensation than the taxpayer receives in being protected by the government
to the support of which he contributes”); County of Mobile v. Kimball, 102 U.S. 691,
703 (1880) (“neither is taxation for a public purpose, however great, the taking of
private property for public use, in the sense of the Constitution”).

It is well-established that the “discovery” creating a property right against the
government is dependent upon the marketability of the mineral. This means the
right may vanish-and with it the property right against the government-as a result
of changed conditions. As the Supreme Court has held, a “locator who does not carry
his claim to patent . . . does take the risk that his claim will no longer support
issuance of a patent.” Best v. Humboldt Placer Mining Co., 371 U.S. 334, 336 (1963).

In this connection, the Interior Department and the federal courts have long held
that, in determining whether a discovery exists, the cost of complying with environ-
mental laws and regulations must be taken into account. The courts have recognized
that new environmental restrictions may affect claim validity, and reduce or elimi-
nate the government’s obligation to compensate claimants. See, e.g., Clouser v.
Espy, 42 F.3d 1522 (9th Cir. 1994) (“virtually all forms of [government] regulation
of mining claims-for instance, limiting the permissible methods of mining and
prospecting in order to reduce incidental environmental damage-will result in in-
creased operating costs, and thereby will affect claim validity. However, the

. . . case law makes clear that such matters may be regulated by the govern-
ment”); Reeves v.United States, 54 Fed. Cl. 652 (2002) (compensation denied to a
claim locator who was prevented from developing claims he located in a wilderness
study area on federal land).

For all these reasons, I believe it is well settled that the government has nearly
unfettered authority to apply newly enacted laws and regulations, including a roy-
alty, to mining claims that are not accompanied by a discovery; that is to say, most
of the several hundred thousand claims currently of record. It also has very consid-
erable power to apply to new laws and regulations to mining claims that include
a discovery, without creating any obligation to compensate the claimants.

Because of the strength of the case for congressional authority, I was dismayed
by the rather casual assertion of the Administration’s witness, at the House hearing
on Mining Law reform on July 25, that a royalty on existing claims would raise con-
stitutional “takings” questions. Given the analysis I set out here, I recommend the
Committee give no weight to such assertions unless the person making it supplies
the Committee with a legal memorandum backing up its assertion by refuting the
analysis offered here.

While there is very little legal limit on the ability of Congress to impose a royalty
or other levy or to tighten environmental regulation of existing claims, obviously
Congress can take equitable considerations into account, such as capital invest-
ments that have already been made in existing mines. But I would strongly discour-
age applying royalties or other levies or new environmental regulations only to
claims located after enactment of reform legislation. Most areas of federal land that
have significant likely mineral potential are already blanketed with claims. Most of
these claims lack a discovery and a concomitant property right. Most have seen lit-
tle investment and are being held speculatively. Most mines likely to open in the
next few decades will probably be on already located claims. Thus exempting exist-
ing claims from new requirements (permanently, or for a period of years) would be
a huge loophole and not provide genuine reform.

As T indicated earlier, any levy that emerges from Congress will be a small factor
in the overall profit and risk picture for these enterprises. Furthermore, there are
various ways to craft a royalty or other levy that adjusts its impact to overall profit-
ability. Payments to the government might be on a sliding scale depending upon
overall commodity prices; e.g., if the price of gold doubles or is halved, the royalty
or other payment is adjusted accordingly.

Question: Whether to eliminate patenting entirely or only partially and whether
to provide some other mechanism for security of tenure.

At one time, I thought that further patenting under the Mining Law was never
justified. But after further reflection I believe that privatization of the federal lands
involved in large hardrock mining operations can be justified under certain carefully
defined conditions. As I have already noted, many, perhaps most, major hardrock
mining operations in the West are on lands in a mixture of ownerships—private,
state and federal, with the federal parcels often mere slivers or odd-shaped parcels
intermixed with others.

Giving mining companies title to federal lands involved in these operations would
consolidate and simplify ownership and reduce regulatory and other complexities.
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After operations cease, the lands involved often serve very little public value for
other uses. Moreover, continuing federal ownership can cloud the responsibility for
protecting public health, safety, and the environment from pollution endemic to
these sites.

On the other hand, I can think of at least two federal interests that are implicated
in any proposal to privatize these federal lands.

First, taxpayers deserve a fair return on valuable publicly-owned resources. There
is no reason why the U.S. could not protect this fiscal interest while still privatizing
these lands; e.g., Congress could make privatization contingent upon the mining op-
eration making a payment (lump sum or periodic) to the Treasury to capture an ap-
propriate share of future income streams made possible by the use of these federal
lands in these mining operations.

Mining companies have sometimes showed a willingness to entertain such ar-
rangements and pay real money to simplify and secure their land positions. In the
last Congress and again in this one, for example, legislation has been introduced
to approve a complex series of land exchanges in Arizona between the United States
and the Resolution Copper Company (a joint venture between BHP Billiton and Rio
Tinto). According to news reports, Resolution is seeking to tap a large deep under-
ground copper deposit. While it already owns or controls considerable land in the
area, it wants title to some federal land (which may or may not include part of the
ore body) to facilitate the operation. To gain title (through a proposed congression-
ally-approved exchange), Resolution is apparently willing to pay the United States
substantially more than it would be required to pay to gain title under the Mining
Law (assuming Congress failed to renew the annual moratorium on patenting, and
assuming Resolution qualified for patents). That is, Resolution has acquired title to
and is offering to trade to the United States considerable land of high conservation
and recreational value. Not having examined the details of this proposal, I am not
prepared to comment on whether the arrangement represents a fair return to the
federal taxpayer. But it is an example of a major mining entity being willing to pay
genuine value for privatizing federal land in order to facilitate a major mining oper-
ation.

Second, the U.S. should ensure that privatization does not unduly threaten the
environment in general, and nearby federal lands in particular. So long as the U.S,
retains title to some of the lands affected, some environmental regulations and pro-
cedures that attach only to federal decisions (such as are made with respect to fed-
eral lands) would continue to apply—such as NEPA, Endangered Species Act §7,
National Historic Preservation Act, Native American consultation and protection
laws, and parts of the Clean Water Act. Here too, however, I believe it should be
possible to fashion ways to protect the federal interest protected by these federal
laws. For example, privatization might be conditioned on working out an agreement
or compact between state and federal regulators that establishes a regulatory frame-
work to do this.

For these reasons, I think privatizing federal lands involved in major hardrock
mining operations need not be ruled out. I hasten to point out, however, that pat-
enting has a long and sorry history of abuse. Most of the 3.2 million acres patented
under the Mining Law since 1872 have in fact never been used, or used very little,
for mining. Instead, they have been used for residential or other kinds of develop-
ment, as private recreational retreats, spas, golf courses, and many other things.
Given that record, any legislation that retains some opportunity to privatize lands
in connection with hardrock mining must be very carefully drawn.

In short, I think privatization is an option worth considering, so long as it (a) is
narrowly tailored to apply only to active or approved bona fide major mining oper-
ations; (b) retains for the U.S. the discretion to decide whether, under all the cir-
cumstances, the public interest is better served by deeding the land to the mining
company rather retaining it in public ownership; (¢) provides appropriate compensa-
tion to the United States for the fair value of the federal lands and minerals in-
volved in the land being privatized; and (d) accommodates federal interests in pro-
tecting federal lands and resources not being privatized through some arrangement
worked out in advance with state regulators.

While the hardrock mining industry is naturally concerned about security of ten-
ure, no other industry operating on federal lands has a guarantee of perpetual ten-
ure. All are subject to periodic reexamination and reevaluation, and environmental
and other operating standards are readjusted from time to time. This is, indeed, a
fact of life in all natural resource enterprises operating around the globe. Market
and other forces are usually far more important to the tenure of these enterprises
than the decisions of government land managers.

Question: How can the administration and efficiency of the Law be improved?
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The Mining Law contains many provisions which plague the industry. This is not
surprising, considering that the Law was mostly designed for “pick-and-shovel” min-
eral activities common in the mid-nineteenth century. Today’s vastly changed indus-
try bears no resemblance to the kinds of activities for which the Law was designed.
As a result, the Mining Law contains inadequate protection for legitimate explorers
against claim-jumping by rival miners, and has some limits on claim size that seem
arbitrary and anachronistic. I devoted considerable attention in my 1987 book on
the Mining Law to many of these features.

I believe reform legislation could well address these matters. The most important
reasons to reform the Mining Law remain, however, to end the opportunity for
wholesale patenting, to capture some revenue for the public owners of the minerals
and land involved, and to hold the hardrock mining industry to the same kinds of
environmental standards and regard for other uses of the federal lands that are rou-
tinely applied to all other users of the federal lands.

If reform legislation contains adequate measures on these three points, I believe
Congress should, at the same time, consider and incorporate any reasonable sugges-
tions the hardrock mining industry has to make the Law more simple and efficient
from its perspective. The Congress should, however, take care to ensure such im-
provements do not undermine or defeat the thrust of the legislation on the three
most important points.

Question: Whether environmental standards, regulations, monitoring and enforce-
ment need modifying, such as whether a federal land management agency can deny
approval of a permit to a mining operation which meets environmental standards
because of other land resource values and uses (environmental and other).

As I indicated earlier, I believe that clarifying and upgrading environmental
standards is a principal reason to reform the Mining Law. I do not believe existing
standards and practices are adequate to protect multiple uses of the public lands
and a healthy environment.

Looking first at the Bureau of Land Management’s current “Part 3809” regula-
tions governing surface management of hard rock mining on BLM-managed lands,
early on the George W. Bush Administration weakened these regulations signifi-
cantly, removing a number of key provisions that had been added by the Clinton
Administration. Compare 65 Fed. Reg. 69,998 (2000) with 66 Fed. Reg. 54,837
(2001). One of the most important was to eliminate the federal government’s author-
ity to disapprove proposed hardrock mines on federal lands that threatened dev-
astating, uncontrollable harm on other important natural and cultural resources.

The Bush Administration acted on the basis of a Solicitor’s Opinion issued by my
successor, which overruled an opinion I had issued in 1999. These legal opinions dif-
fered on how to interpret a key phrase in the Federal Land Policy and Management
Act of 1976 (FLPMA), where Congress expressly amended the Mining Law to re-
quire the Interior Secretary to protect the public lands from “unnecessary or undue
degradation” (emphasis added). 43 U.S.C. § 1732(b).

My legal opinion was that “or” means “or,” so that BLM has a responsibility to
regulate hardrock mining on the public lands to protect against “undue” degrada-
tion, even if that degradation is regarded as “necessary” to mining. My successor’s
legal opinion was that “or” really ought to be construed as meaning “and.” Thus,
in his view, BLM has no authority to prevent hardrock mining that causes “undue”
degradation if such degradation is “necessary” to mining.

Environmental groups asked a federal court to settle this dispute. After full brief-
ing, the court ruled that my reading of FLPMA was correct, and the Department
has the responsibility to say no to proposed hardrock mines that cause “undue” deg-
radation even if it is “necessary” to mining. Somewhat bizarrely, however, the court
decided not to set aside the Bush Administration’s removal of the right to prohibit
devastatingly bad mines from the Part 3809 regulations. Conceding the question
was “indeed extremely close,” the court was persuaded by the Department of Jus-
tice’s argument that—even conceding that the Bush Administration’s Solicitor was
wrong on the law—those regulations need not articulate that authority in so many
words, because they could be interpreted as allowing the Department to prohibit
such mines, and environmental groups could challenge Interior’s decisions in par-
ticular cases in the future. Mineral Policy Center v. Norton, 292 F. Supp. 2d 30,
46 n. 18 (D.D.C. 2003). Neither side appealed this ruling.

Turning to national forest land, the counterpart U.S. Forest Service regulations
(36 C.F.R. Part 228) are even weaker. This is not surprising, for the Forest Service
was long reluctant to do any regulation of hardrock mining on national forests. Con-
gress gave it express authority to regulate mining to prevent destruction of the na-
tional forests way back in 1897 (see 16 U.S.C. §§ 478, 551), but it did not exercise
this authority for more than three-quarters of a century. The regulations it finally
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adopted in 1974 were relatively tepid and have changed little since, despite vast en-
suing changes in hardrock mining technology and practices.

Among other things, they require mining operations only to be “conducted so as,
where feasible, to minimize environmental impacts on National Forest resources,”
36 C.F.R. § 228.8 (emphasis added), and they require operators to take only those
measures to “maintain and protect fisheries and wildlife habitat which may be af-
fected by the operations” that are “practicable”; id., at 228.8(e) (emphasis added).
In other words, the Forest Service, like the Interior Department, currently takes the
position that the government cannot prevent a proposed hardrock mine on lands it
manages even if it threatens dire environmental harm. The courts have refused to
(é\{ertz%rélo;;his position. Okanogan Highlands Alliance v. Williams, 236 F.3d 468 (9th

ir. .

In my judgment, this is too important a matter to be left in this current state.
I believe the law should clearly state that the government has the responsibility to
prevent proposed hardrock mining operations if it finds severe, un-mitigatable ad-
verse impacts would be visited on other important public resources and values. The
public interest requires no less. Every other user of the public lands—oil or coal
company, forest products company, electric utility, rancher, hunter, angler, or
hiker—is held to that common-sense standard. Hardrock mining, which has the po-
tential to cause more serious disruption than any of these others, deserves no spe-
cial exemption.

Finally, the question posed suggests that a distinction may be drawn between “en-
vironmental standards” and standards to protect “other land resource values.” I do
not believe this distinction is easy to draw, nor do I think it is useful to draw in
this context. Environmental standards are imposed for the purpose of, among other
things, protecting other resource values; e.g., an important reason the government
controls air and water pollution is to protect wildlife habitat. Moreover, the
“other . . . resource values” that the government is responsible for protecting in
this context are on public lands. Every decision made to allow a particular use of
public lands ought to consider the impact of that use on other uses and values. The
government routinely does that when it decides whether to issue coal or oil and gas
leases, sell timber, issue permits for livestock grazing, site power plants or other en-
ergy generating facilities, or allow hunting or off-road vehicle use or even hiking.
I do not believe there is any persuasive reason to give proposals to open hardrock
mines an exemption.

Question: Whether additional categories of public land should be withdrawn from
hardrock mining.

I know that the industry has expressed particular concern about the idea of with-
drawing national forest lands subject to the roadless rule from new mining claim
location. Many do not realize that under the Clinton Administration’s so-called
“roadless rule” (whose future is still in doubt, being mired in litigation) national for-
est roadless areas remain open to new mining claim location and to the possibility
of hardrock mineral development. Even new roads might be built in such areas to
serve proposed hardrock mines. The extent to which the Forest Service can and
would limit or control such road-building is left murky in the rule and in its pre-
amble.

I would argue that this matter should not be left uncertain. I understand that
substantial numbers of new claims have recently been filed in such roadless areas,
suggesting the very real possibility of future conflict. Yet there is much room to
doubt whether, in reality, any proposed new mines will ever be opened in these
areas. They are by definition remote, with difficult access and, wholly apart from
legal restrictions, have high development costs. Also, nearly all of these lands have
been open to mineral development for well over a century, yet no significant devel-
opment has taken place (else they would no longer be roadless). My recommendation
would be to close them to new claim location, subject to whatever valid existing
rights exist.

I also recommend that uranium be withdrawn from the Mining Law. The other
energy resources—coal, oil and gas, tar sands, oil shale, and geothermal resources—
are all governed by leasing systems, most of them dating back to 1920. These indus-
tries have not been hampered, and the public’s fiscal and environmental interests
are better protected. Uranium is the only energy mineral treated differently, and
it only to some extent. Some federal uranium is already subject to leasing rather
than to the Mining Law-a result of some post-World War II withdrawals of some
federal land on the Colorado Plateau (which vested the Atomic Energy Commission
with jurisdiction over this leasing, now exercised by the Department of Energy).

There is no justification for continuing to subsidize the domestic uranium industry
(and with it the civilian nuclear power industry) by allowing publicly-owned ura-
nium to be mined without a royalty or other payment to the Treasury. As with
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hardrock mining, past uranium mining and milling has left a big cleanup bill for
the taxpayer. The government is currently spending many millions of dollars, for ex-
ample, to move a large mill tailings pile away from the banks of the Colorado River
adjacent to Moab, Utah, and has spent much public money in cleaning up uranium
mines and mills in the past. And there is more to do. Consumers of uranium should
pay these bills, not taxpayers. Finally, there is no strategic argument for subsidizing
domestic uranium production when friendly countries like Canada and Australia
have abundant uranium resources. For all these reasons, I believe the idea of simply
putting uranium under the Mineral Leasing Act ought to be given very serious con-
sideration. It would be a welcome part (but only a part) of Mining Law reform.

I also urge the committee to consider crafting a special process for state and local
governments to petition the federal government to withdraw tracts of federal land
from the Mining Law where they can show special reasons for local concern. Many
communities in the West derive water supplies from watersheds that could be se-
verely impacted by hardrock mines. Many derive important economic and other ben-
efits from federal lands nearby that could be threatened by hardrock mines; e.g.,
gateway communities to federal land areas with high recreational use, big game
habitat and the like. While some of these lands may already be withdrawn, some
may not. It seems to me appropriate to give state and local governments a special
process to petition the government to withdraw lands from new mining claims, to
give such petitions presumptive validity, and to require the federal government to
act on them promptly.

Question: Whether coverage of existing environmental laws is sufficient and if not
what gaps must be addressed.

In my judgment, existing BLM and Forest Service regulations do not adequately
address hardrock mining’s potential for adverse impacts on surface and groundwater
supplies, which can be considerable. The Ninth Circuit recently ruled, for example,
that existing federal law did not require BLM to protect water supplies in approving
hardl)"ock mining plans. Great Basin Mine Watch v. Hankins, 456 F.3d 955 (9th Cir.
2006).

Neither the BLM nor the Forest Service do a very good job regulating small-scale
mining operations—so-called “notice only” mines and wildcat explorations. Compli-
ance with laws like NEPA, the Clean Water Act or the Endangered Species Act is
often wanting, and these operations sometimes mishandle toxic chemicals and use
earthmoving equipment carelessly, devastating fish and wildlife habitat. Yet many
times other users of federal lands and the public do not even get notice in advance
of these operations.

Finally, there is the matter of “bonding,” where the government requires opera-
tors to provide financial assurance for cleanup so that the taxpayer does not foot
the bill if the operator defaults or goes bankrupt. To its credit, the George W. Bush
Administration did not relax the Clinton Administration’s tightening of bonding
standards in the Part 3809 regulations. The Forest Service regulations are not as
good, leaving it with much more discretion on bonding.

Several governmental reports have documented that bonds are still sometimes set
at inadequate levels, putting the taxpayers at risk. See, e.g., Hardrock Mining: BLM
Needs to Better Manage Financial Assurances to Guarantee Coverage of Reclama-
tion Costs (GAO # 05-377, June 2005) (reporting on a 2004 survey showing 48 min-
ing operations on public lands had closed without cleanup since BLM began requir-
ing financial assurances; in more than half the cases, the financial assurance was
inadequate, to the tune of at least $56 million, to cover the cleanup costs); see also
Environmental Liabilities: Hardrock Mining Cleanup Obligations (GAO #06-884T,
June 14, 2006) (recommending hardrock mining be given a high priority in devel-
oping financial assurance requirements, because of the serious risk to taxpayers;
some mine owners have defaulted on multiple occasions, leaving taxpayers to bear
cleanup costs); Environmental Liabilities: EPA Should Do More to Ensure that Lia-
ble Parties Meet Their Cleanup Obligations (GAO #05-658, August 17, 2005); US
EPA, Office of Inspector General, Nationwide Identification of Hardrock Mining
Sites (Report No. 2004-P-00005, March 31, 2004).

While federal officials generally try to require financial assurances in the amount
sufficient to repair and reclaim what they forecast will be the adverse effects of the
proposed mine, their forecasts often prove to be unduly optimistic. Recent studies
show they often underestimate the amount of environmental degradation from pro-
posed hardrock mines, particularly from disruption and pollution of water supplies.
See Ann Maest and Jim Kuipers, Comparison of Predicted and Actual Water Qual-
ity at Hardrock Mines: The Reliability of Predictions in Environmental Impact
Statements (2006); and Predicting Water Quality at Hardrock Mines: Methods and
Models, Uncertainties, and State-of-the-Art (2006). The cost to repair or control that
kind of damage can be high, and the bond amount-which is often calculated simply
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on the basis of moving dirt, replacing soil and reestablishing a vegetative cover—
can be woefully insufficient to cover it.

Question: What is the extent of the problem of abandoned mines, and what fund-
ing mechanisms and priorities should be put in place to deal with it.

I have already noted that the problem is huge; while exact estimates vary, there
is no doubt that there are many thousands of abandoned mines on the federal lands
which pose continuing safety and pollution problems, and that the cost of cleaning
up these problems runs into the tens of billions of dollars. An informative report
on this subject is Patricia Nelson Limerick, et al., Cleaning Up Abandoned Hardrock
Mines in the West: Prospecting for a Better Future (U. of Colo. Center of the Amer-
ican West, 2005), available at http:/www.centerwest.org/publications/pdf/mines.pdf.

In considering this problem in the overall context of Mining Law reform, I would
urge that the first principle be one borrowed from the Hippocratic Oath—do no
harm. Reforming the Mining Law should cement in place environmental standards
and controls sufficient to prevent the already huge problem of abandoned mines
from getting worse.

Second, in my judgment, it is entirely appropriate that a significant part of the
revenues raised by any royalty or other levy be set aside for helping repair the vast
legacy of past hardrock mining operations on federal land in the west. Often the
owners and operators can no longer be found to bear the costs.

Third, in terms of standards for cleanup, it seems obvious that serious safety
problems need to be put at top priority, with serious pollution and other environ-
mental problems second. But I would caution against mandating any comprehensive
inventory of the scope of the problem before on-the-ground work can begin. Many
states and some federal agencies have been evaluating the particulars of this prob-
lem for many years. Fourth, federal money should be limited to cleaning up federal
lands, or sites that are in mixed federal and state/private ownerships. There is plen-
ty to do for the foreseeable future on federal lands. Other laws, federal, state and
local, may provide remedies to clean up abandoned sites on non-federal lands. In
generally, I think the approach to this problem contained in the reform bill intro-
duced in the House, H.R. 2262, is a sound one.

CONCLUSION

I commend your leadership for taking up this important issue. You have the best
opportunity in a generation to achieve a landmark legacy in public land policy-
making. I stand ready to help any way I can to move this forward, and I would be
happy to answer any questions you may have.

The CHAIRMAN. Thank you very much.

Thank you both. Let me just start with a couple of questions. Mr.
Butler, let me ask on this issue of patenting. I think Mr. Leshy’s
testimony was that he thinks there’s a consensus that patenting no
longer makes sense, that we ought to have some other system for
making public land available, rather than just giving fee simple to
those who stake claims to mine. What’s your view on that? Do you
think that a reform of the Mining Law should include the elimi-
nation of a patenting process?

Mr. BUTLER. I'm not sure I'd agree that patenting no longer
makes sense, but I think the judgment has been that it’s not longer
politically viable. That transferring those lands into private hands
is at odds with the general public policy of holding on to public
lands. So that other means need to be found to give operators a se-
curity in the piece of land where they put their property—apart
from a patent—but something that—unpatented mining claims, be-
cause of the vagaries of the law, can sort of come and go in terms
of their property rights. So you need some certainty of the title be-
fore you make that investment.

I've got a picture* of the Gold Strike mine, that I was going to
use, and I'll be very quick so as not to take your time. These are

*Photo has been retained in committee files.
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processing facilities at the Gold Strike property. This is the roaster,
this is the autoclave, those were two properties built by Barrack,
because the particular kind of ore at this property requires a dif-
ferent kind of processing. They were developed and patented in the
sense of intellectual property and then built at a cost of, between
the two of them, about $1 billion. People don’t make those kinds
of investments if they don’t have some belief that the land that
they’re sitting on is going to remain under their control.

The CHAIRMAN.What’s the right way to accomplish that? Through
a leasing arrangement, like we do with oil and gas, or what?

Mr. BUTLER. I think, actually I think there are some simpler
ways to do it, if you're not going to patent it. You can simply make
the title to those lands that are included within a plan of oper-
ations, secured by the payment of claim location fees. It’s not a
complicated problem, but I, and I think you can get around it.
Again, there may be some details where you want to deal with clo-
sure issues and post-mining land uses, but I think you can secure
the title in those through the existing claims system.

The CHAIRMAN. Let me ask also about this suggestion or point
that Mr. Leshy made about current law that allows unlimited right
to use an unlimited amount of public land for the various attend-
ant activities that go with mining. Once you establish a mining op-
eration, as I understand it, if you want to have a tailings site, if
you need other processing sites that might——

Mr. BUTLER. You can that this is the table, this is the, these are,
this is the tailings, that in background, that’s one of the waste rock
dumps.

The CHAIRMAN. Right. So, should a reform of the Mining Law
contain some types of limitations on the extent of the mining com-
panies’ ability to use public land for these purposes?

Mr. BUTLER. There is a limitation in existing law that says you
can only use those lands that are necessary for ancillary facilities.
While John, I think, disagrees with that, I don’t think there are cir-
cumstances where people have spread out waste rock dumps over,
you know, thousands of extra acres that they didn’t need. You
know, there are design factors and I think the regulations can im-
pose, you know, sort of reasonable design requirements. I think the
limitation is in the law and should remain, that you can use what
is necessary to support the mining operation.

The CHAIRMAN. All right.

Mr. Leshy, I think in your testimony, you suggest that uranium
should be withdrawn from the Mining Law and made subject to
leasing. Could you elaborate on that suggestion a little bit?

Mr. LEsHY. Yes. You know, if you look at all the other energy
minerals—fossil fuels, coal, geothermal, et cetera, theyre all
leasable. Uranium is the only energy mineral that’s not leasable.
It also a kind of embedded, like, geologically similar to other, the
fossil fuels in many respects. So, there’s frankly no real good rea-
son why the one mineral that has, you know, strategic significance
for energy, et cetera, should be subject to the Mining Law. It sort
of stands out there as an exception, nobody was thinking about it,
obviously, when the Mining Law was adopted.

It is also, because it is under the Mining Law, there’s no royalty,
there’s no rental, et cetera, it produces no return to the Treasury.
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It seems to me, for all those reasons, that it ought to be treated
more like coal and oil and gas than like gold and silver and zinc
and copper.

The CHAIRMAN. Senator Domenici.

Senator DOMENICI. Mr. Leshy, if your country is short on mineral
development and that’s a matter of fact and established—I'm not
saying that is the case, but if it is and if it was—why would it be
so important that we have a remuneration to the Federal Govern-
ment, rather than a set of laws that would get the minerals devel-
oped and the properties maintained? When the minerals are no
longer there, that the property would be returned. What’s wrong
with that as a model?

Mr. LESHY. In terms of general policy toward public lands, the
Congress and the Government as a whole, for a very long time, has
basically adopted the view that these are public resources and if
they’re exploited, the public owners of these resources ought to get
some sort of remuneration.

Senator DOMENICI. Sure.

Mr. LEsHY. That is, you know, of course, in a way that goes back
to, I suppose, the monarchies and the idea that the, the whole idea
of the royalty is that the king reserves, you know, a portion of the
mineral wealth of the country.

So—but we apply that general principle way beyond minerals. So
like I said, almost everything else, timber, forage, camping opportu-
nities, et cetera. So, the idea that if you exploit the public’s re-
sources, you should pay the public Treasury something for that is
a long-standing idea that’s firmly embedded in policy and the

Senator DOMENICI. The word exploit is an interesting word be-
cause that’s what you keep using. You know, I don’t want to spend
much time on this because we’ll all be, obviously, dead-set moving
toward royalties of some type. So long as we don’t kill the cook, you
know, we ought to have royalties.

The most important thing is that something good occur for the
United States of America and that if, in fact, we’re going to develop
minerals that we really need, and if you put too much of a royalty
on, you're not going to develop them, then it doesn’t do any good
to talk about the fact that everybody else does it. It doesn’t do any
good to say that it’s exploitation when, who knows if it’s exploi-
tation. You put it down on paper and add up pluses and minuses,
it might not be. It might be the cheaper the royalty, the more
America gets. That’s a possibility, right?

Mr. LEsHY. Yes. I did not mean, by using the word exploit, any
negative connotation. Extract, substitute extract for exploit. What
I meant was when you use the public’s resources.

Senator DOMENICI. OK. That’s fine.

Mr. Butler, I'm interested in your interpretation of unnecessary
or undue degradation, a standard contained in the Interior Depart-
ment’s regulations.

Mr. BUTLER. I think that goes to the issue that John raised in
his testimony about BLM’s right to say no to what he called a bad
mine. I think he’s wrong on that because—and it’s partly a ques-
tion of timing and partly a question of characterization.

The, under the Federal Land Policy and Management Act, the
Secretary has authority, the Interior Department has authority to
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say no to mining anytime, anywhere, any location. They can with-
draw those lands from the operation, the mineral laws and claims
can not be staked there. That’s an authority that is frequently
used. In the BLM land use planning process, that—the agencies
are supposed to look at lands that should be withdrawn, and they
frequently do.

I did a quick scan of land use plans that are pending in Utah,
there’s one in Moab. They proposed to withdraw another 80,000
acres. One in Vernal, they proposed to withdraw another 40,000
acres. They can place restrictions on particular areas by desig-
nating them as areas of critical environmental concern.

So I think that the Government has adequate authority to say
no to mining, but they have to say it at the land use planning
stage. They can’t say no to a mine that otherwise meets all applica-
ble environmental standards. That is, you get your water quality
permit, your reclamation, your air permit, you post your bond, you
comply with the Endangered Species Act, you comply with the Na-
tional Historic Preservation Act. You can’t go down, you can’t go
through that whole process, which was described on that flow
chart, and the BLM land use manager say, “Well, now I've decided,
even though you’ve spent 5 years in the permitting process, you've
invested $50 million in developing this, and we've completed an
EIS, and you meet every applicable standard. I've decided you're a
bad mine and I don’t want to permit you,” or, “I've decided that the
land that you’re on is more valuable for recreation or some other
use.” That, I agree, is a correct interpretation of the law. The Gov-
ernment can say no, but they can’t say no at the end, if you meet
all the applicable standards.

Senator DOMENICI. Something goes around in my brain, that last
time we took a crack at this, it was because some kind of a scandal
was allegedly brewing, and that had to do with how the mining
company ends up getting to use the property at some point in time
for things that have nothing to do with mining. Is that still a prob-
lem or did we solve that issue?

Senator CRAIG. Patent——

Mr. LEsHY. I think it’s, that particular issue is largely solved, be-
cause the—well, it’s solved in the sense that there’s no more patent
applications. So if you want to use the land for hotels or whatever,
you can’t get a patent. If patenting resumed, it could be a problem
again because, the fact is, about 3.2 million acres have been pat-
ented under this law since 1872 and GAO has looked at this from
time to time and determined that the vast, vast majority of that
acreage has never been mined. I mean, there is a very long history
of Mining Law being used for patenting for purposes that have
nothing to do with mining.

That problem has generally reduced over the years with a little
more Government oversight scrutiny and all of that. But it is—it
is still a potential problem because in order to get a patent, you
don’t have to be mining. That’s—that’s a clear principle of the law
and so that opens the door to this kind of event.

Senator DOMENICI. If we’re reforming the Mining Law, we can
look at that issue, though, right? Come out with a Mining Law that
doesn’t permit that, right? We could do that.



35

Mr. LESHY. Yes, you can address that issue. Yes. You could end
that problem.

Senator DOMENICI. It seems to me, rather than leave it as one
of these sores out there that gives everybody an opportunity to take
a whack at it, you know, you probably don’t need it.

People used to try to talk me into the fact that they needed hotel
property. I never did believe it. I don’t remember who I sat by that
tried to convince me, but I think he might be present here, but I'm
not sure. Would one of the Senators ever do that?

Senator CRAIG. Never.

Senator DOMENICI. Never. OK.

Mr. Butler, in his written testimony, Mr. Leshy is rather
dismissive of the takings issues associated with applying royalties
to mining operations retroactively. As a matter of legal merit—but
also in terms of a policy decision before this committee—can you
state your thoughts on this matter?

Mr. BUTLER. Sure, that goes to the question of when the royalty
will apply, the transition rules or the grandfather rules. Mr.
Leshy’s testimony discusses some of the legal issues and concludes
that it’s Constitutionally permissible to apply a royalty to existing
claims, particularly those that don’t have a discovery. I don’t dis-
agree with that. I think you have that authority. Whether or not
it’s a good thing to exercise that authority, I think that’s the ques-
tion.

I also think that there will be a narrower range of cases, those
operations that do have discovery and are affected directly by the
royalty, where there may be some takings issues raised. I think
those are more case by case, rather than a restriction on Congres-
sional authority.

But on the policy side, I think, Senator, it goes back to the re-
marks that you made a few minutes ago about how the royalty will
affect decisionmaking and affect operations of existing mines. I—
if you consider, apart from the model I talked about the investment
decision—if you've got an operating mine, you’re trying to keep, you
know, enough cash coming in to pay your costs. So you may, in the
rough times when prices are low, you may keep that mine open
even if you’re not achieving that rate of return, because you hope
that you can cover your costs and prices will go up. If you impose
a royalty on those operations, there does come a time—you know,
that is an additional cost, again if it’s not based on profitability—
an additional cost that you have to bear. That could force some
mines, again in those hard times, and in those, when the oper-
atiolns are close to the margins, that could force additional mines
to close.

So I think you have to be very careful about where you apply the
royalty. I think the best policy 1s to not apply it to those companies
that have made investment decisions based on the current struc-
ture.

Senator DOMENICI. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Craig.

Senator CRAIG. Mr. Chairman, thank you very much.

All that is being discussed this morning, I find refurbishing
memories. I'm flipping through my mental Rolodex at this moment,
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Mr. Chairman, thinking about some of these things. Let me high-
light a couple of them that I think are tremendously valuable.

Patenting gave certainty. If we’re not going to use patenting any
more—and I don’t disagree with Mr. Leshy, times have changed—
then we must provide certainty. How do you do it? You might do
it with a lease. Do we want to allow public land to become private
land? It appears we don’t want as much of that anymore. But we
have to provide certainty, stability for these kinds of very huge in-
vestments to be made.

If we don’t do that, and if at the end of the day, 832 days later,
that BLM land manager out there says, “Nope.” Then $60, $80,
$100 million and 837 days in the State of Nevada—investors will
not come. They can not make that kind of investment without cer-
tainty.

I understand what Mr. Leshy is saying. There is one of our big-
gest problems. That’s where the frustration hits the road. Yes, it
takes land, surface land. We all think of getting down in the
ground or digging a pit. It also takes surface to operate these large
new mines of significant value. That surface is impacted. I don’t
dispute that.

I've passed the day when I think you ought to get private prop-
erty, reversion. We’re going to let them use the land under certain
restrictions for the purpose of bringing out the resource, and when
the resource is depleted, we can revert. But in that time we must
provide certainty. I'm not sure yet how to do it.

Now, devil’s in the detail. What is the debate we’ve just finished
on oil leasing? Somebody’s decided that when we designed oil leas-
ing to push out into the deep waters of the Gulf, we would reserve
the right, but we would grant the right of certain royalty relief.
Why? To challenge the producer to get out there in that deep
water. We did, and it worked.

But now we're trying to backtrack, saying, “Oh, gee whiz. There’s
a lot of money being made here. That was not our intent.” Devil’s
in the detail, and that’s what you just said, John. Whatever we do
with any of this, we had better be very, very clear. We ought to
put it in a business model that works, that the industry says, “Yes,
we can do those things.”

Now, I will tell you, and I've lived the history of silver for a cou-
ple of decades. If we had a gross royalty applied and not a net, my
guess is, that when silver was two and a half and three dollars a
few years ago, the mining operations that were struggling would
not be here today.

But they are here today and they’re very profitable today at a
$10 and $11 silver. I don’t know where it is at the moment. I
haven’t checked to see what the price of silver is. But the point is
also survivability. If you're going to get a group of investors, Mr.
Chairman, that are going to make this huge up front investment,
then they know that there will be good times and bad times, based
on international mineral markets. The good times never stay in
this industry. Only the wise investor, who can plan for the future,
can and does stay.

That is the history of mining. I don’t see it being any different
when you subject yourself to a commodities market in a world envi-
ronment. Survivability, stability, certainty, all of those are key fac-
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tors. There’s absolutely no reason to plug any environmental loop-
hole that’s out there. I'm glad that Mr. Leshy recognizes that we’ve
come a long way, and we are. If there are differences, we ought to
try to get to them.

I know the mining industry well. The mining industry of today
are a group of men and women that are environmentally very sen-
sitive. They want to do the right things, but they also see the op-
portunity.

So, I've listened closely to all of you and I thank you very much
for your testimony. I don’t see the task as impossible, but I do see
it as, if we don’t do it right, then we will chill investment. It will
go away and the industry will begin to shrivel. That is something
that we should not do. Senator Domenici knows, as you know, Mr.
Chairman, uranium, the ability to produce energy. In the decades
ahead, may be extremely valuable for this country. We ought not
shove it offshore.

Thank you.

Silver’s at $13 today. Thank you. That’s profitable, that is very
profitable.

The CHAIRMAN. I should have bought some of that.

Senator CRAIG. Yes, you should have. But when it was $3, you
would not have.

The CHAIRMAN. Yes.

Senator Barrasso.

Senator BARRASSO. Thank you very much, Mr. Chairman.

Mr. Butler, in your testimony you eloquently noted that if gov-
ernment takes too much of the potential profit, investors are going
to put their dollars elsewhere. Looking at this, I also look to see
when does someone decide to withdraw or close something, as well.
So this is just in a new investment.

Mr. BUTLER. That’s a new investment.

Senator BARRASSO. But for additionally, if you move enough of
this down here, at some point you may find that it’s not worthwhile
continuing.

Mr. BUTLER. That’s right. It’s a different——

Senator BARRASSO. Certainly in Wyoming where we have a situa-
tion where, if something were, that were operating were to close
because of a change, you know, we would lose severance taxes,
State and local property taxes, all of the other benefits that come
to the State, as well as to the employees who are working there.
You know, so if something is imposed, what are your recommenda-
tions of how you would construct one that results in the least
chance of any kind of serious disruption?

Mr. BUTLER. I think that the royalty based on profitability, and
that is one that allows deduction of some of the costs, primarily
solves that problem. Because a decision to maintain an operating
mine is a different calculus. You're primarily concerned about cov-
ering day to day costs. In fact, some mines will operate for a year
or two or more at net losses, if they think that there’s, you know,
light at the end of the tunnel.

What happens with the gross royalty, is it just pushes that down.
Because as long as you’re producing, you have to keep paying that
royalty. It’s like any other cost. So that encourages, in the bad
times, it encourages mines to close. If that’s based on profitability,
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in those times when you’re not making very much money, you're
not paying very much royalty. If you're actually not making any
money, you're not making, you're not paying any royalty. That is,
I mean, that’s an issue in terms of the revenue stream. But in
terms of maintaining those operating mines, that’s the way to do
it.

Senator BARRASSO. Then, Mr. Leshy, along the same line. I think
I heard you say something along the lines that a royalty should be
developed without crippling the industry. You know, I'm not con-
vinced that that should be the standard that we use in crafting a
royalty. I mean, it’s almost, I read your testimony, it almost sounds
like you're saying, “Well, we should because we can,” as opposed
to really making the overall decision. You mentioned this as a
hobby, but in Wyoming this is lifeblood. So I'd be interested in your
comments on that, please?

Mr. LESHY. You know I don’t disagree with a lot of things that
Jim said, in terms of the industry’s investment, sort of, psychology
here. The idea of a royalty is only one of the various ways to get,
what I think, is a fair return to the taxpayer for the extraction of
the public’s minerals.

For example, the very large tailings and waste dump acreage
that is involved in these modern operations—the industry is basi-
cally paying nothing for those, other than a small holding fee on
the claims. I mean, there’s no rental value. There is no value cap-
tured to the public for the, really the permanent use of those lands.
Because those tailings piles aren’t going to go away when the mine
ceases. They’re going to be there forever.

So, that i1s another way to, I think, capture a fair return to the
Treasury that—I just keep coming back to this, but I think it’s an
important point—that that kind of fair return to the taxpayer is
captured in virtually every other use of the Federal lands. I can not
think of a reason why hard-rock mines should be treated dif-
ferently under that principle.

So I think the overall objective here is just parity. It is to say
this industry operating on Federal lands should be treated the
i@anée way as all the other industries and users of the Federal
ands.

Senator BARRASSO. You believe you can do that without—I think
your words—without crippling the industry?

Mr. LEsHY. I think there are ways to do that, yes. You know, the
coal industry, the oil and gas industry pay substantial royalties, far
higher in percentage than we’ve ever talked about in Mining Law
reform, and they’re an extremely prosperous industries.

Senator BARRASSO. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

We have another panel and so, unless any Senator has a burning
question, I'll thank this panel very much for your testimony. We
appreciate it and we will continue to call on you for ideas as we
mov&: ahead in this process and ask the second panel to come for-
ward.

The second panel is made up of Dusty Horwitt, who is with the
Environmental Working Group here in Washington, D.C., and Tim-
othy Snider, who’s with Freeport McMoRan Copper & Gold, rep-
resenting the National Mining Association.
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All right. Why don’t you start, Mr. Horwitt, and then Mr. Butler.

Mr. HORWITT. Senator, thank you. I think we’re having a small
technical problem.

The CHAIRMAN. OK. Should we go with Mr. Snider first while
you're resolving the technical problem there?

Mr. HORWITT. That would be fine with me.

The CHAIRMAN. OK. Why don’t you go ahead, Mr. Snider?

STATEMENT OF TIM SNIDER, PRESIDENT AND CHIEF OPER-
ATING OFFICER, FREEPORT MCMORAN COPPER & GOLD,
REPRESENTING THE NATIONAL MINING ASSOCIATION,
PHOENIX, AZ

Mr. SNIDER. Great. Thank you, Mr. Chairman. Thank you mem-
bers of the committee.

My name is Tim Snider, I'm the President and Chief Operating
Officer of Freeport McMoRan Copper & Gold. I held a similar posi-
tion with Phelps Dodge Corporation before Freeport acquired us in
March of this year.

We, our company, has operated in New Mexico and Arizona since
the 1880s. Personally I'm a third generation copper miner. I start-
ed my career in 1970 and in fact, I worked about a third of my ca-
reer in New Mexico for our operations. I'm testifying today on be-
half of the National Mining Association and we appreciate the op-
portunity to testify before the committee.

The National Mining Association, of course, is an association of
producers and supporting businesses of the mining industry. They
produce the majority of the coal, metals, industrial and agricultural
minerals in the United States. Our association and its members
employ about 170,000 high-wage jobs.

Of course, it shouldn’t come to any surprise that from somebody
like me, that we believe mining is very important to this country.
Public lands in the west are a vital source of minerals and metals
that are, it’s a key element to driving our economy and our na-
tional security, by the way.

What may not be as widely known, is that the National Mining
Association and its member companies support reform of the Min-
ing Law. We are committed to the development of a fair, predict-
able, and efficient National Minerals Policy through amendments
to the Mining Law of 1872. A lot of my comments have already
been covered, so I won’t take you, I won’t plow, replow the same
ground. But I do want to make a few points.

The Mining Association supports—what we seek is a Mining Law
that includes, really five specific aspects. First, we agree that it
should secure a fair return to the Government through a royalty
on production of metals and minerals from new mining claims on
Federal lands. Of course, there’s been a lot of discussion around the
form of that royalty, but—and a discussion around whether this is
a gross royalty or a net profits royalty. But I just want to kind of
put that in human terms a little bit.

This industry is realizing very high metal prices at the moment
and all of our companies are making good profit. Just 5 years ago
the, exactly the opposite was true. We were struggling for our very
existence. My company and various others in our Association were
working very hard to maintain the integrity of our operations from
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an environmental standpoint and other standpoints, and we did a
very good job of it. But most importantly, we maintained employ-
ment during that period. Because we knew that better times were
coming.

If we are to apply a gross royalty, I would argue that we would
be adding fixed costs to all of those operations, that make them
less viable during those down times, and we would be less able to
maintain that employment and the other benefits to communities
that we generated during that time. That’s why we support a net
profits royalty, one in which everybody gains in the up times and
we're able to remain viable in the downtimes.

Second, we think that the law should establish an abandoned
mine lands cleanup fund, financed through this, with the revenues
from this royalty. This was mentioned a little bit earlier. Such a
fund would allow for reclamation and closure of historic mines,
which were left during a time, before the advent of modern envi-
ronmental practices. We believe this is something that can and
should be done. This provision should seek to coordinate with other
existing programs and should include a Good Samaritan liability
protection provision that could promote voluntary cleanups.

The third aspect, the law should provide for certainty of title and
tenure to support confident investment in mining ventures. Of
course, this has been discussed by the other witnesses pretty thor-
oughly, the patenting issue and so forth. But it’s very critical when
we, in the industry, seek to make investments for something that
could be a 30-year investment, in which we start investing and 10
years later we might start getting cash-flows. It’s very important
for us to have that security of title in one fashion or another.

Patenting has worked and it worked during its time. It may be
time for something else, but we have to make sure that investors
feel certain about the investments that they’re making, to the ex-
tent possible.

The uncertainty that we have today, I think is reflected in the
fact that only about 8 percent of the worldwide mineral exploration
budgets are targeted for the United States. I think it’s a clear indi-
cation of the uncertainty that the industry feels about investing in
the United States.

The fourth aspect of the law that we believe that is important,
is that we recognize and not duplicate or supplant existing Federal
and State environmental laws, which regulate all aspects of the
mining, of the industry, from exploration through mine reclama-
tion, and ultimately to closure. There’s a comprehensive framework
of regulations that we deal with, including the Clean Water Act,
Safe Drinking Water Act, the Clean Air Act, NEPA, Toxic Sub-
stances Control Act, RECRA, Endangered Species Act, and I could
go on.

We believe this suite of laws and regulations is sufficient and ap-
propriate to protect the environment. In fact, in 1999, a report
issued by the National Academy of Sciences on hard-rock mining,
agrees with that assessment. They conclude that the best way to
improve environmental protection in our industry is to effectively
implement those existing regulations.

The fifth and final aspect that we believe is important for the
Mining Law involves access to public lands. We, of course this has
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also been talked about and I won’t replow that ground too much,
but we believe that there are adequate methods of removing lands
from mining use today. We don’t believe that the Mining Law
needs to provide more.

Currently about half of public lands are not available for mining.
Some of the mechanisms in which lands can be removed are wilder-
ness designation, national parks, wildlife refuges, recreation areas,
wild and scenic rivers, and other means. We do agree that there
are places where mining just shouldn’t be done, but we think that
the existing mechanisms provide that.

In conclusion, the United States needs a robust mining industry
to help meet the needs of American consumers. Unfortunately, we
believe that America is allowing our mineral industries to diminish
as other countries’ industries are flourishing. Increased dependency
on imports of vital metals and minerals is not in our national inter-
est and causes many negative consequences, not the least of which
is vulnerability to supply disruptions due to political or military in-
stability.

The U.S. mining industry has fully embraced the responsibility
to conduct its operations in an environmentally and fiscally sound
manner. We hope and expect that the Mining Law legislation will
recognize and honor this commitment and the industry’s contribu-
tion to our national well being. We look forward to working with
the committee to bring this to conclusion.

Thank you and we appreciate the opportunity to provide testi-
mony.

[The prepared statement of Mr. Snider follows:]

PREPARED STATEMENT OF TIM SNIDER, PRESIDENT AND CHIEF OPERATING OFFICER,
FREEPORT MCMORAN COPPER & GOLD, REPRESENTING THE NATIONAL MINING AS-
SOCIATION, PHOENIX, AZ

Good morning, Mr. Chairman and members of the Committee. My name is Tim
Snider, and I am President and Chief Operating Officer of Freeport McMoran Cop-
per & Gold. In March, Freeport acquired Phelps Dodge Corporation, which has oper-
ated copper mines in New Mexico and Arizona since the 1880s. I am a third genera-
tion copper miner and started my career at Phelps Dodge in 1970. I am testifying
today on behalf of the National Mining Association (NMA). NMA appreciates the op-
portunity to testify before the Committee on this issue of great importance to the
domestic mining industry. NMA members support reform of the Mining Law and
look forward to working with the Committee to try to resolve this issue during this
Congress.

NMA is the principal representative of the producers of most of America’s coal,
metals, industrial and agricultural minerals; the manufacturers of mining and min-
eral processing machinery, equipment and supplies; and the engineering and con-
sulting firms, financial institutions and other firms that serve our nation’s mining
industry. Our association and our members, which employ or support 170,000 high-
wage jobs, have a significant interest in the exploration for, and development of,
minerals on federal lands. The public lands in the Western states are an important
source of minerals, metal production and reserves for the nation’s security and well-
being. Mining on federal lands provides for high-wage employment, vitality of com-
munities, and for the future of this critical industry.

NMA is committed to the development of a fair, predictable and efficient national
minerals policy through amendments to the Mining Law of 1872. Because the vital-
ity of the modern American economy is firmly rooted in the ready availability of
metals and minerals that are essential to our way of life and our national security,
our efforts in the end should result in a mining law that:

e Secures a fair return to the government in the form of a net income royalty for
minerals produced from new mining claims on federal lands;
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e Establishes an abandoned mine lands clean-up fund financed with revenue gen-
erated from a net income royalty;

e Provides the certainty needed for private investment in mining activities on fed-
eral lands by ensuring security of title and tenure from the time of claim loca-
tion through mine reclamation and closure;

e Recognizes the existing comprehensive framework of federal and state environ-
mental laws regulating all aspects of mining from exploration through mine rec-
lamation and closure; and

e Recognizes existing authorities for closing or declaring unsuitable for mining
those federal lands with unique characteristics or of special interest.

The cornerstone of NMA’s policy objectives is a predictable legal and regulatory
framework to provide the long-term certainty and stability needed to protect exist-
ing investments and to attract new capital necessary to maintain a healthy and sus-
tainable domestic mining industry. The importance of the domestic mining industry
to our economy, our way of life and our national security cannot be ignored. Indeed,
it is irresponsible for us to ignore the vast mineral resources we have within our
nation’s boundaries when our domestic needs are so great.

The United States has an abundance of natural resources including 78 metals and
minerals that are the foundation of our modern industrial economy. Only the com-
bined countries of the former Soviet Union and Australia rank higher than the
United States in the global distribution of 15 metals with critical uses.

FAIR RETURN

A progressive and responsible approach to modernizing the Mining Law can
achieve a fair return to the public and fund the restoration of abandoned mine
lands, while encouraging the private investment required to develop and carry out
environmentally and socially responsible mining operations.

The imposition of a royalty has the potential to have significant economic con-
sequences on existing and future mining operations, but the impact will vary de-
pending upon the type of royalty imposed. Determining the type of royalty, the rate
and its application to existing claims are critical. As noted in the World Bank roy-
alty study, mining is “particularly sensitive to [royalty] effects because of its cost
structure and vulnerability to substantial market-driven demand and price swings.”
Otto, James. Mining Royalties: A Global Study of Their Impact on Investors, Gov-
ernment, and Civil Society. Washington, DC: World Bank, 2006, p. xiv.

A net income royalty produced from new mining claims on federal lands would
provide the public with a fair return and with funds for restoring abandoned mine
lands. This type of royalty most appropriately balances the need to both provide a
fair return to the public and to foster a strong domestic minerals industry. Gross
royalties, or certain royalties based on a net smelter return, on the other hand, may
result in significant losses to state and federal treasuries, mine closures, job losses
and discouragement of new mines. The World Bank study appropriately cautions
against gross royalty approaches as compared to approaches based on ability-to-pay
or profit-based approaches: “Nations should carefully weigh the immediate fiscal re-
wards to be gained from . . . high levels of royalty, against the longterm benefits
to be gained from a sustainable mining industry that will contribute to long-term
development, infrastructure, and economic diversification.” Id. at 3. This type of roy-
alty also encourages operators to leave lower grade (less profitable) ore in the
ground, resulting in wasted public resources.

ABANDONED MINE LANDS

Using revenue generated from a net royalty on new claims to fund the cleanup
or rehabilitation of abandoned mine lands (AML) is an essential aspect of amending
the Mining Law. AML sites, which were mined and left in an unreclaimed state be-
fore the advent of modern environmental laws and reclamations practices should be
addressed by: using funds generated through a royalty to assist in clean-ups; coordi-
nating existing federal and state AML funds and programs; and Good Samaritan
liability protection to promote voluntary clean-ups. The funds should be used for the
actual cleanup and rehabilitation of abandoned mines and not to cover administra-
tive overhead costs.

CERTAINTY/SECURITY OF TENURE

Ensuring long-term security of tenure (or title) is an essential component of a
modern mining law necessary to encourage the private sector to invest in mineral
activity on federal lands. In the past, such security was provided by the patenting
process, which allowed mine claimants to obtain ownership of the lands being mined
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or used for mining purposes. While the current congressional moratorium on pat-
enting has not brought mining on public lands to a halt, it highlights the need for
additional security of tenure in the mineral and the surface while claims are being
held in advance of, as well as during, development and operations. Inclusion of lan-
guage in the Mining Law is needed to clarify the rights to use and occupy federal
lands for mineral prospecting, exploration, development, mining, milling, and proc-
e}slsing of minerals, reclamation of the claimed lands, and uses reasonably incident
thereto.

Furthermore, security of tenure is critical in obtaining the financing necessary for
mining projects. Investors need to know that a mining project in the United States
can obtain approval and proceed unimpeded as long as the operator complies with
all relevant laws and regulations. Mining projects—from exploration to extraction
to reclamation and closure—are time- and capital-intensive undertakings, requiring
years of development before investors realize positive cash flows. Uncertainty in the
legal regime applicable to mining projects can chill the climate for capital invest-
ments in domestic mining projects. Potential investors must know their expectations
will not be turned upside down by fundamental alteration of laws, regulations or
policies. As the World Bank recently found, to attract such investments, govern-
ments need to adopt the fundamental principle of “no surprises,” such as changes
in laws, regulations or policies. Id. at 73.

Because mining operations by their very nature require long-term and substantial
commitments of capital, the stability of the statutory and regulatory framework
plays a crucial role in decisions to invest in a mining project. As a result, the invest-
ments critical for bringing a mine to fruition tend to migrate toward projects
planned in countries that offer predictable regulatory climates that correspond to
the long-term nature of mining operations.

Despite reserves of 78 important mined minerals, however, the United States cur-
rently attracts only eight percent of worldwide exploration dollars. As a result, our
nation is becoming more dependent upon foreign sources to meet our metal and
minerals requirements, even for minerals with adequate domestic resources. The
2007 U.S. Geological Survey Minerals Commodity Summaries reported that America
now depends on imports from other countries for 100 percent of 17 mineral commod-
ities and for more than 50 percent of 45 mineral commodities. 2007, U, 2007, p. 7.
This increased import dependency is not in our national interest. Increased import
dependency causes a multitude of negative consequences, including aggravation of
the U.S. balance of payments, unpredictable price fluctuations, and vulnerability to
possible supply disruptions due to political or military instability.

Our over-reliance on foreign supplies is exacerbated by competition from the surg-
ing economies of countries such as China and India. As these countries continue to
evolve and emerge into the global economy, their consumption rates for mineral re-
sources are ever-increasing; they are growing their economies by employing the
same mineral resources that we used to build and maintain our economy. As a re-
sult, there exists a much more competitive market for global mineral resources.
Even now, some mineral resources that we need in our daily lives are no longer as
readily available to the United States.

ENVIRONMENTAL STANDARDS

Under current law, a mineral exploration or mining operation on federal lands is
subject to a comprehensive framework of federal and state environmental laws and
regulations including: the Clean Water Act; the Safe Drinking Water Act; the Clean
Air Act; the National Environmental Policy Act; Toxic Substances Control Act; the
Resource Conservation and Recovery Act; the Endangered Species Act; and the Bu-
reau of Land Management (BLM) and Forest Service surface management regula-
tions for mining. These laws and regulations are “cradle to grave,” covering virtually
every aspect of mining from exploration through mine reclamation and closure. Ac-
cording to the 1999 report on issued by the National Academy of Sciences (NAS)
panel of experts convened by Congress, this existing framework for mining is “gen-
erally effective” in protecting the environment. Hardrock Mining on Federal Lands,
National Academy of Sciences, National Academy Press, 1999, p. 89.

That 1999 NAS report also found that “improvements in the implementation of
existing regulations present the greatest opportunity for improving environmental
protection . . . ” Id. at 90. Notably, the Department of the Interior’s 2000 and 2001
regulations governing mining and reclamation on BLM lands (“the 3809 regula-
tions”) significantly strengthened the standards for mining on federal lands, includ-
ing new provisions on guaranteeing reclamation through financial assurances.

Importantly, the NAS panel of experts cautioned against applying inflexible, tech-
nically prescriptive environmental standards stating that “simple ‘onesize-fits-all’ so-
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lutions are impractical because mining confronts too great an assortment of site-spe-
cific technical, environmental, and social conditions.” Id. Furthermore, recognition
of the existing comprehensive framework of federal and state environmental and
cultural laws that already regulate all aspects of mining from exploration through
mine reclamation and closure avoids unnecessary and expensive duplication. Addi-
tional standards or enforcement mechanisms are not needed to protect the environ-
ment.

IMPORTANCE OF ACCESS

Access to federal lands for mineral exploration and development is critical to
maintain a strong domestic mining industry. As stated in the 2006 BLM Minerals
Policy Statement: (1) except for Congressional withdrawals, public lands shall re-
main open and available for mineral exploration and development unless with-
drawal or other administrative actions are clearly justified in the national interest
and (2) with few exceptions, mineral exploration and development can occur concur-
rently or sequentially with other resource uses.

Federal lands account for as much as 86 percent of the land area in certain West-
ern states. These same states, rich in minerals, account for 75 percent of our na-
tion’s metals production. As the 1999 NAS report to Congress noted, the “remaining
federal lands in the western states, including Alaska, continue to provide a large
share of the metals and hardrock minerals produced in this country.” Id. at 17.

Efforts to amend the Mining Law must recognize existing authorities to close cer-
tain “special places” to mining activity. Congress has closed lands to mining for wil-
derness, national parks, wildlife refuges, recreation areas, and wild and scenic riv-
ers. Congress also has granted additional authority to the Executive Branch to close
federal lands to mining. The Antiquities Act authorizes the president to create na-
tional monuments to protect landmarks and objects of historic and scientific inter-
est. Finally, Congress authorized the Secretary of the Interior to close federal lands
to mining pursuant to the land withdrawal authority of the Federal Land Policy and
Management Act. As a result of these laws and practices, new mining operations
are either restricted or banned on more than half of all federally owned public
lands. These existing laws and authorities are adequate to protect special areas.
New closures of public land, based on vague and subjective criteria without congres-
sional oversight, would arbitrarily impair mineral and economic development.

CONCLUSION

The United States needs a robust minerals production industry to help meet the
needs of American consumers. Unfortunately, America is ceding to others the re-
sponsibility for meeting our minerals needs. Increased import dependency created
by lack of U.S. mineral development is not in our national interest and causes a
multitude of negative consequences, including aggravation of the U.S. balance of
payments, unpredictable price fluctuations and vulnerability to possible supply dis-
ruptions due to political or military instability. The U.S. mining industry has fully
embraced the responsibility to conduct its operations in an environmentally and fis-
cally sound manner. It hopes and expects that Mining Law legislation will recognize
and honor both this commitment and the industry’s contribution to our national
well-being.

NMA appreciates the opportunity to provide this testimony.

The CHAIRMAN. Thank you very much.

Mr. Horwitt, why don’t you go right ahead?

STATEMENT OF DUSTY HORWITT, PUBLIC LANDS ANALYST,
ENVIRONMENTAL WORKING GROUP

Mr. HORWITT. Thank you, Mr. Chairman, distinguished members
of the committee. My name is Dusty Horwitt and I'm a Public
Lands Analyst in Environmental Working Group. We’re a non-prof-
it and advocacy organization based here in Washington and in
Oakland, California. Thank you for this opportunity and I thank
Mr. Snider for agreeing to go first.

For the last several years, Environmental Working Group has
analyzed mining claims on Federal land using a computerized data
base from the Bureau of Land Management.
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Mr. Chairman, what we have found is a frenzy of claims staking
that is increasing every day and threatens a crisis for many of
America’s most treasured national parks, including the Grand Can-
yon, where there has been an explosion of uranium mining claims.

This modern day land rush is driven by the sky-high price of ura-
nium, gold, and other metals, which is caused by demand from
China, the United States, and other players around the globe. It’s
facilitated by a law, as we know, written in 1872 when Ulysses S.
Grant was President.

More than 4 years of analysis has led us to one inescapable con-
clusion. Under the current wide-open Mining Law, where mining
interests, unlike oil and gas companies, can stake claims with no
government oversight or approval, vast portions of the American
West are at the mercy of global demand for minerals.

This is simply unacceptable. Without changes to the law, the
global demand for minerals could easily result in situations where
companies begin prospecting and developing mining claims right
next to incomparable wonders like the Grand Canyon, other na-
tional parks, or even local water supplies.

Since 2003, mining claims on public land, in 12 Western States,
have increased by more than 80 percent. You can see it on the
chart displayed here. Active claims are now at their highest level
since an annual claim maintenance fee took effect in the mid-
1990s. Claims have increased in each Western State.

Here’s an image of New Mexico, where active claims as of July
2007, marked in blue, have increased 50 percent in the last three
and a half years. Each claim on the map represents dozens or even
hundreds of claims on the ground.

Here’s an image of Colorado, where claims have increased by 239
percent since 2003. That’s the largest increase of any State. Again,
these claims on the map represent thousands of claims on the
ground, as we'll see in just a moment.

This dramatic surge in claims could be extremely problematic,
because once a claim is staked, the Federal Government interprets
Mining Law as providing virtually no way to stop hard-rock min-
ing, short of buying out mining claims or other extraordinary meas-
ures, even when mining is right next treasured national parks,
such as the Grand Canyon.

Here’s a satellite image of the Grand Canyon. You can see the
claims in blue clustered on both the north and south rims. We
found that as of July, mining companies hold 815 claims within 5
miles of Grand Canyon National Park, 805 of those were staked
since January 2003. Most of these claims are for uranium. Those
identified as uranium claims have the yellow and black symbol. A
Canadian company, Catera Resources, has already proposed to drill
exploratory holes for uranium just north of the Canyon. The oper-
ation would include a helicopter pad to carry supplies in and out.

Next, let’s look at a map of the Canyon Country in Southern Col-
orado and Utah. Many of these claims are also for uranium. Arches
National Park in Utah has 869 mining claims within 5 miles of its
boundary, 864 of those staked since 2003. Canyon Lands National
Park has 233 claims within 5 miles, all of them staked since Janu-
ary 2003. Some of the claims on the Colorado side are, are the
lands that are treasured for their scenic and recreational value.
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Without proper protections for our public lands, these claims can
be very costly. In 1996, the Government paid $65 million to buy out
patented mining claims just 3 miles from Yellowstone National
Park, that would have been the site of a major gold mine. The mine
would have been located at the headwaters of three streams that
flow into the park.

You'll note the town of Moab, Utah on the map here. The Depart-
ment of Energy has begun a project to clean up 16 million tons of
radioactive uranium mine waste near the Colorado River. The
waste is a threat to drinking water for millions downstream. Clean-
up estimates range from $412 million to $697 million and the
project may not be complete until 2028.

Mining pollution—our leading source of toxic pollution—is often
not contained at the site of the mine. In Summitville, Colorado, in
1992, a spill of cyanide and heavy metal-laden water killed some
20 miles of the Alamosa River. The area is now a Superfund Site.
A similar disaster occurred in the 1990s at Oregon’s Formosa mine.
Just this month, that site was also made a Superfund Site.

Mining provides important raw materials for our economy, but
we also need a Mining Law, that in the face of global demand for
minerals, protects our most important places and allows land man-
agers to balance mining with other interests, such as drinking
water, just as they can with oil and gas development. With our
most treasured places at risk, the time for reform is now.

I thank the committee for this opportunity and look forward to
your questions.

[The prepared statement of Mr. Horwitt follows:]

PREPARED STATEMENT OF DUSTY HORWITT, PUBLIC LANDS ANALYST,
ENVIRONMENTAL WORKING GROUP

SUMMARY

Mr. Chairman, distinguished Members of the Committee: My name is Dusty
Horwitt, and I am a Public Lands Analyst at Environmental Working Group (EWGQG),
a nonprofit research and advocacy organization based in Washington, DC, and Oak-
lafnd, California. I thank the members of the Committee for this opportunity to tes-
tify.

For the last several years, the Environmental Working Group has analyzed min-
ing claims on federal land, using computerized data provided by the Bureau of Land
Management.

Mr. Chairman, what we have found is a frenzy of claim staking that is escalating
each day and threatens a crisis for many of America’s most treasured wild places
and national parks, including the Grand Canyon, where there has been an explosion
of uranium mining claims. This modern-day land rush is driven by the sky-high
price of uranium, gold and other metals caused by demand from China, the United
States and players around the globe.

Since 2003, claims on all public land in 12 Western states have increased by 80
percent. This dramatic surge in claims could be extremely problematic because once
a claim is staked, the federal government interprets mining law as providing vir-
tually no way to stop hard rock mining at that site, short of buying out mining
claims or other congressional intervention, even when mining is in plain view of na-
tional parks such as the Grand Canyon.

As you well know, a valid mining claim gives the claim holder the opportunity
to mine on federal land and can be staked without government approval or over-
sight wherever land is open to mining. This Wild West approach stands in stark
contrast to the approval required through the oil and gas leasing program where
the public has an opportunity to participate in decisions that affect public lands. As
anyone knows who has been in the West in the past five years, this approval process
has not in any way stymied oil and gas exploration.
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More than four years of analysis of mining claims has led us to one inescapable
conclusion: Under the current, wide open mining law, vast portions of the American
West are at the mercy of global demand for minerals. This is simply unacceptable.
Without changes to the law, global demand for minerals could easily result in situa-
tions where companies begin prospecting and developing mining claims right next
to incomparable wonders like the Grand Canyon, other national parks and wilder-
ness areas, or even local water supplies.

Globalization has finally caught up with the 1872 Mining Act and rendered it to-
tally and definitively obsolete. The West is not as big as it used to be. With growing
demand for metals we do not need a Mining Law designed to encourage mining; we
need a mining law that both permits mining, but also protects, without wavering,
our most important natural places and resources.

ACTIVE MINING CLAIMS INCREASED MORE THAN 80% SINCE JANUARY 2003

Our research shows that in 12 Western states, the number of active mining claims
has increased from 207,540 in January 2003 to 376,493 in July 2007, a rise of more
than 80 percent. Over an eight-month period, from last September to this May, the
BLM recorded more than 50,000 new mining claims. Claims as of July 2007 covered
an estimated 9.3 million acres.

We have seen this increase in every Western state, with claims for all metals in-
creasing by 50 percent or more in Arizona, Colorado, New Mexico, Nevada, South
Dakota, Utah and Wyoming.

Mining claims have increased in every one of twelve Western states.

State Claims active as of Claims active as of Percent

January 2003 July 2007 Increase
Arizona 22,711 40,670 79%
California 18,981 22,494 19%
Colorado 5,430 18,391 239%
Idaho 10,598 13,013 23%
Montana 10,554 12,779 21%
New Mexico 7,550 11,348 50%
Nevada 100,972 179,773 78%
Oregon 5,088 6,087 20%
South Dakota 1,030 2,340 127%
Utah 8,723 28,968 232%
Washington 2,193 2,492 14%
Wyoming 13,710 38,138 178%
12 state total 207,540 376,493 81%

*Source: Environmental Working Group analysis of Bureau of Land Management’s LR2000
Database, July 2007 download.

Attached to the end of this statement are maps of several Western states that
show the locations of active claims.*

Many of the new claims are for uranium. The BLM reports that the estimated
number of uranium claims staked in Colorado, New Mexico, Utah and Wyoming
combined increased approximately 750 percent from less than 4,300 in fiscal year
2004 to more than 32,000 in fiscal year 2006.

http://resourcescommittee.house.gov/images/Documents/20070726/testi-
mony horwitt.pdf. Information source and contact: House Subcommittee on Energy
and Mineral Resources, Legislative Hearing on H.R.2262, Thursday, July 26, 2007,
at 10:00 am, Testimony of Mr. Dusty Horwitt, Public Lands Program Analyst, Envi-
ronmental Working Group, 1436 U St. N.W., Suite 100, Washington, DC 20009,
(202) 667-6982.

Many of the claims for all metals are being staked by foreign mining companies
and speculators who could mine the land or sell to multinational corporations. Min-
ing companies often extract minerals using techniques involving toxic chemicals,
giant earthmoving equipment, sprawling road networks and vast quantities of water
where water is a precious, scarce resource.

This land rush is sweeping the West despite the remnants of an earlier generation
of uranium mines that have left a legacy of death and disease, despite the fact that
mining as a whole is our leading source of toxic pollution and despite the fact that

* All maps and photos have been retained in committee files.



48

mining claims give companies a right to mine that effectively supercedes efforts to
protect the environment and preserve our American heritage.

In the face of a landslide of global economic forces that threaten many of our most
valued natural places and the health of people all across the American West, the
1872 Mining Law offers the legal equivalent of a pick and a shovel.

The following photo images* were produced by EWG by linking federal data on
mining claims with Google Earth satellite photos of national parks. They show the
clear threats to some of our most treasured national parks and depict areas that
bear the legacy of past uranium mining pollution.

This satellite image of Grand Canyon National Park shows mining claims fea-
tured in blue and uranium claims identified with the yellow and black radiation
symbol, clustered on both the north and south rims. We found that as of July, min-
ing interests held 815 claims within five miles of the Park, 805 of them staked since
January 2003. Many of these claims are for uranium.

A Canadian company, Quaterra Resources, has already proposed to drill explor-
atory holes for uranium on claims just north of the Canyon. The operation would
include a helicopter pad to carry supplies in and out. The idea of uranium mining
near America’s greatest national treasure is troubling and the thought of helicopter
flights of radioactive material in an area already crisscrossed by dozens of tourist
flyovers a day is even more disconcerting.

Many of these claims are also for uranium. Arches National Park in Utah has 869
claims within five miles of its boundary, 864 of them staked since January 2003.
Nearby, Canyonlands National Park has 233 claims within five miles, all staked
since January 2003. Many of the claims on the Colorado side are near lands treas-
ured for their scenic and recreational values.

A third national park threatened by mining claims is California’s Death Valley.
Here, mining interests have staked 1,693 claims within five miles, 503 since Janu-
ary 2003.

Without proper safeguards for our public lands, protecting national parks from
these claims can be very costly. In 1996, the federal government paid £65 million
to buy out patented claims just three miles from Yellowstone National Park that
would have been the site of a major gold mine. The mine would have been located
at the headwaters of three streams that flow into the park.

National Parks and Monuments with mining claims within five miles include:

Active Claims Staked
Park or Monument Claims Since Jan. 2003
Death Valley National Park, CA and NV 1,693 503
Arches National Park, UT 869 864
Grand Canyon National Park, AZ 815 805
Joshua Tree National Park, CA 409 117
Canyonlands National Park, UT 233 233
Mt. Saint Helens National Volcanic Monument, WA 204 105
Capitol Reef National Park, UT 161 151
Great Basin National Park, NV 154 18
Yosemite National Park, CA 83 50
Zion National Park, UT 66 54
Yellowstone National Park, ID, MT, WY 21 1

THE LEGACY OF URANIUM MINING

Near the top left of the Utah/Colorado map on page six is the town of Moab, Utah.
The Department of Energy has begun a project to clean up 16 million tons of radio-
active uranium mine waste near Moab that have contaminated land near the Colo-
rado River. The waste is a threat that could pollute drinking water for millions.
Cleanup estimates range between $412 million and $697 million and, according to
the Department of Energy, the project could last until 2028.

You’ll also note the town of Monticello, Utah at the far south of the map. Colo-
rado’s Grand Junction Daily Sentinel recently reported that residents of Monticello
claim unusually high rates of cancer they believe were caused by a now-closed ura-
nium mill.

The Los Angeles Times reported in a landmark series last year how uranium min-
ing has left a legacy of cancer and a degenerative disease known as Navajo Neurop-
athy on the Navajo reservation that includes Arizona, Colorado, Utah and New
Mexico.
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Uranium mining companies have said that a process called “in situ leaching” will
reduce environmental harm, but the practice raises significant concerns about con-
tamination of groundwater according to the U.S. Geological Survey (USGS) and Nu-
clear Regulatory Commission (NRC). In this type of mining, chemicals are injected
underground to leach uranium out of subterranean deposits. While the USGS and
NRC state that in situ leaching “in general” is less harmful than traditional ura-
nium mining and milling, “the use of leaching fluids to mine uranium contaminates
the groundwater aquifer in and around the region from which the uranium is ex-
tracted.” The agencies add that “groundwater restoration represents a substantial
portion of the cost of decommissioning at a uranium leach mining facility.”

MINING IS THE NATION’S LEADING SOURCE OF TOXIC POLLUTION

But uranium mining is hardly the only cause for concern. According to the U.S.
Environmental Protection Agency’s Toxics Release Inventory (TRI), metal mining as
a whole is the leading source of toxic pollution in the United States-a distinction
the industry has held for eight consecutive years (1998-2005), ever since mining was
added to the TRI list.

The EPA has also reported that more than 40 percent of Western watersheds
have mining contamination in their headwaters. The total cost of cleaning up metal
mining sites throughout the West is an estimated $32 billion or more.

UNEARTHING POLLUTION

The extraordinary pollution generated by metal mining is caused largely by
digging and the sheer size of contemporary mining operations. Modern mining prac-
tices are a far cry from the use of mules and pick axes that were common during
the late 1800s when the Mining Law was written. In part, the techniques have
changed because concentrated deposits of gold and other metals are largely gone.
Mining companies now excavate “mineralized deposits,” or ore that contains micro-
scopic amounts of precious metal.

To extract the amount of ore they desire, modern mining operations typically have
to remove enormous quantities of rock and dirt with heavy, earthmoving equipment.
The holes they dig can exceed one mile in diameter and 1,000 fe