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STATUS OF WOMEN
INTRODUCTION

The Commission has noted in the past that the Chinese govern-
ment has been more vigorous in publicizing and condemning abuse
against women than in other areas concerning human rights.! In
2003, 2004, and 2006, the Commission observed that, while China
had built an expansive legal framework to protect women’s rights
and interests, loopholes and inadequate implementation remained
that left women vulnerable to widespread abuse, discrimination,
and harassment at home and in the workplace.2 The Commission
noted in 2004-2006 that China’s economic reforms have increased
opportunities for women to build their own businesses, but these
reforms still leave many women, when compared to men, with
fewer employment opportunities, less earning power, less access to
education, especially in rural areas, and increasing risks from HIV/
AIDS.3 In its 2004-2006 Annual Reports, the Commission also
noted the existence of women’s organizations that advocate on be-
half of women’s rights within the confines of government and Com-
munist Party policy.# In its 2005 Annual Report, the Commission
observed that China’s Constitution and laws provide for the equal
rights of women, but, as noted in 2006, vague language and inad-
equate implementation continue to hinder the effectiveness of legal
protections written in the Constitution and national laws.?

LAWS AND INSTITUTIONS

The Chinese Constitution and laws provide for the equal rights
of women.® In addition, the Program for the Development of Chi-
nese Women seeks to increase women’s development by 2010 in
areas of the economy, decisionmaking and management, education,
health, law, and the environment.” CECC Annual Reports dating
from 2003 have noted that the number of laws and regulations pro-
moting the equal rights of women has expanded, with a noticeable
difference after 2004.

In August 2005, the National People’s Congress (NPC) Standing
Committee passed an amendment to the Law on the Protection of
Women’s Rights and Interests (LPWRI), which prohibit sexual har-
assment and domestic violence, and require government entities at
all levels to give women assistance to assert their rights in court.®
At least nine provincial and municipal governments have passed
regulations to strengthen the implementation of the LPWRI.® For
example, Shanghai’s regulations, passed in April 2007, explicitly
prohibit five types of sexual harassment, namely verbal, written,
pictorial, electronic transmission of information such as text mes-
saging, and physical sexual harassment.!© The 2002—-2004 Annual
Reports noted that although there was initially no specific law on
sexual harassment, people began to file sexual harassment cases in
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court and several women won lawsuits against their employers, in
part due to greater economic openness and government and wom-
en’s organizations’ efforts to build awareness.1! In addition, at least
15 provincial and municipal governments have detailed domestic
violence regulations, and the Ministry of Public Security and the
All-China Women’s Federation (ACWF), among others, issued
guidelines in 2007 that will legally obligate police officers to re-
spond immediately to domestic violence calls and to assist domestic
violence victims, or face punishment.12

Previous annual reports have noted that the lack of a national
definition on key terms, such as discrimination against women and
sexual harassment, hinder effective implementation of the amend-
ed LPWRI and other policy instruments.!3 In addition, even though
the amended Marriage Law of 2001 and the amended LPWRI pro-
hibit domestic violence, “domestic violence” is not defined, and case
rulings in domestic violence cases are inconsistent due to the lack
of clear standards in laws and judicial explanations.14 Other hur-
dles in accessing justice include domestic violence victims bearing
the burden in bringing complaints, lack of detailed provisions on
how to implement policy measures, and limited public under-
standing and awareness, among other factors.l®> Recent surveys
show that domestic violence and sexual harassment remain wide-
spread. For example, 30 percent of Chinese families experience
domestic violence, and 74.8 percent of female migrant workers en-
gaged in the service industry in Changsha city report experiencing
some form of verbal or physical sexual harassment.16

GENDER DISPARITIES

Economy

China’s transition to a market economy has had contradictory
influences on the social status of women, who contribute to over 40
percent of China’s gross domestic product, offering them both
“greater freedom and mobility,” and “greater threats . . . at home
and in the workplace.”1?7 The Commission’s 2003 Annual Report
notes that women workers face particular hardships in finding a
job, as they are often the first to be fired and the last to be hired,
and there exists weak labor protection measures, inadequate ma-
ternity insurance, unequal compensation and benefits when com-
pared to men for equal work, and fewer opportunities for advance-
ment, among other factors.1® There are also concerns that women’s
participation in the economy is unevenly distributed between rural
and urban areas, and that the market transition has increased fees
in rural areas, impoverishing some families and harming girls’ ac-
cess to education.l® Young women are increasingly migrating to
urban areas to find work, leaving them vulnerable to trafficking,
forced labor, and other abuses.20

At the same time, some women are succeeding as entrepreneurs
in China, in certain measures even in comparison to men.2! For
example, most of these women entrepreneurs work in small and
medium-sized companies, accounting for 20 percent of the total
number of entrepreneurs in China. Among them, 60 percent have
become successful in the past decade and 95 percent of the compa-
nies that they run have been very successful. These companies
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have created more job opportunities for women as well, since 60
percent of the staff tends to be women.22 [See Section II—Worker
Rights.]

Decisionmaking and Management

Women account for 40 percent of government positions, yet this
number may be misleading as very few hold positions with
decisionmaking power. For example, the Ministry of Civil Affairs
estimates that less than 1 percent of village committees and vil-
lage-level Communist Party Committees in China’s 653,000 admin-
istrative villages were headed by women in 2004. In March 2007,
the NPC announced that female representatives should account for
at least 22 percent of the seats in the 11th NPC, with representa-
tives to be elected by the end of January 2008, and at least 30
percent of civil servant posts must be held by women.23 Various
provincial and municipal governments have also announced gender
quotas for positions in their local governments and local people’s
congresses.24

HIV/AIDS and Health

Chinese health statistics over the past five years continue to re-
flect women’s disadvantaged status, and also reflect central and
local governments’ slow pace in effectively addressing health issues
that are known to disparately impact women, especially women in
rural areas. The Commission’s 2005 Annual Report noted that
women make up an increasingly larger percentage of newly re-
ported HIV/AIDS cases, an observation confirmed by official Chi-
nese government news media.25 This trend has continued in the
2006-2007 reporting period,26 although the government has taken
some steps to increase HIV/AIDS awareness among women used in
prostitution.2? Although the Commission’s 2003 Annual Report ob-
served that China had not taken the necessary initiatives to in-
crease awareness among this group, these recent steps suggest a
possible positive development if they are implemented effectively.28

China is the only country in the world where the rate of suicide
is higher among women than among men.2? According to the editor
of China Women’s News, 157,000 women commit suicide each year
in China, 25 percent more than men. In rural areas, the instance
of suicide among women is three to four times higher than the in-
stance among men, and three to five times higher than the in-
stance among women who live in urban areas. Domestic violence
is the main cause of suicide among women in rural areas.3° While
there has been a decline in maternal mortality rates since 1991,
there is a widening gap between urban and rural areas, with
women in rural areas experiencing significantly higher mortality
rates when compared with maternal mortality rates in urban areas
and the national average.31 Moreover, rural women’s rates of ill-
nesses are 5 percent higher when compared with rural men’s rates
of illnesses, most likely as a result of long working hours, poor nu-
trition and care after childbirth, and the collapse of the rural coop-
erative medical system.32 [See Section II—Health.]
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Access to Education, Especially in Rural Areas

Women continue to have less access to education in rural areas
and lower educational levels when compared to men, although
women’s organizations and the government have initiated pro-
grams in recent years to reverse this trend by providing economic
incentives to send girls to school or seeking to change traditional
rural attitudes that give preference to the education of sons. De-
spite 99 percent enrollment rates for girls and boys, only 43 per-
cent of girls in rural areas, as compared with 61 percent of boys,
complete education higher than junior middle school.33 Further-
more, the National Bureau of Statistics released statistical data in
2006 showing that more than 70 percent of those who are illiterate
and 15 years of age and older are women, a figure that has in-
creased since 2001.34 In an attempt to address these issues in part,
government and government-affiliated organizations have orga-
nized local-level “Spring Bud” programs that aim to help girls stay
in school around the country.35

Rural Land Reallocation and the Rights of “Married-Out Women”

“Married-out women” in rural areas continue to experience viola-
tion of their land and property rights, although judges have re-
cently ruled in favor of women in certain types of lawsuits, and
some provinces are issuing regulations that seek to strengthen im-
plementation of existing legal protections. Village committees,
when determining who should be eligible to receive shares of collec-
tively owned land assets, may order decisions that legitimize dis-
crimination against “married-out women.” “Married-out women” in-
clude women who have either married men from other villages, but
whose household registration (hukou) remains in their birthplace,
whose hukou is transferred from one place back to their birthplace,
or whose hukou is transferred to their husbands’ village.

These women are especially vulnerable to violation of their
rights, including rights to use land, to receive compensation for the
land, to use the land for residential purposes, and to have access
to collective welfare resources.3¢ Legal protections in the form of
the PRC Law on Land Contract in Rural Areas, the Marriage Law,
and other laws, guarantee women the same land rights as men.
Judges have ruled in favor of women in four lawsuits concerning
land rights since August 2005, and there have been reports of other
successful cases within the last two years.37 Most of these women
who have won lawsuits, however, have been those who still live in
their villages after marrying men from other villages.38

There are still tremendous difficulties for “married-out women”
to use legal channels to seek redress for violations of their rights.
For example, lawyers have noted that the LPWRI and relevant reg-
ulations in Guangdong province guarantee the property rights of
women, but they lack detailed articles that could be used to protect
these rights.3? In addition, each village also has its own set of laws,
which according to the PRC Organic Law of Village Committees
(Organic Law) should not contravene national laws and regula-
tions.%0 Yet the Organic Law does not indicate how to prevent or
resolve this disconnect, with the consequence that some villages
uphold their own laws even when they are in conflict with the
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LPWRI and other laws.4! In May 2007, Guangdong province passed
regulations to strengthen its implementation of the LPWRI, with
the rule that neither organizations, such as the village committee,
nor individuals can prevent or force rural women to change their
hukou as a result of marriage, divorce, or widowhood.42 In addition,
the regulations state that village rules, laws, and resolutions con-
cerning land rights must not violate women’s rights on the basis
of marriage, divorce, or widowhood.43

WOMEN’S ORGANIZATIONS

Women’s organizations have been particularly active in the last
few years, although these groups advocate on behalf of women’s
rights within the confines of government and Communist Party
policy. The All-China Women’s Federation (ACWF), a Communist
Party-led mass organization, plays a supporting role in the forma-
tion of some of these organizations while others operate more inde-
pendently and sometimes with unregistered status.4¢ There were
2,000 active organizations by 1989, and the Fourth World Con-
ference on Women in 1995 helped to launch other women’s organi-
zations, such as the Center for Women’s Law Studies and Legal
Services of Peking University and the Maple Women’s Psycho-
logical Counseling Center. In addition, several women leaders joint-
ly founded the advocacy project Women’s Watch—China in April
2005.

Within the last year, the China Women’s University established
a legal center for women and children, and there have been various
seminars and workshops sponsored by universities, lawyers’ asso-
ciations, and local women’s federations to raise awareness of wom-
en’s issues among lawyers, judges, public officials, and academics.45
The ACWF works with the Chinese government to support wom-
en’s rights, implement programs for disadvantaged women, and
provide a limited measure of legal counseling and training for
women.46 As a Party organization, however, the ACWF does not
promote women’s interests when such interests conflict with Party
policies that limit women’s rights. For example, in 2005, an ACWF
representative in Yunnan province refused to allow a leading wom-
en’s rights activist to represent over 500 women in Yunnan in seek-
ing redress for lost land, on the grounds that such interference
could “influence stability.” 47 In addition, the ACWEF has been silent
about the abuses of Chinese government population planning poli-
cies4 8and remains complicit in the coercive enforcement of birth lim-
its.

NON-DISCRIMINATION IN EMPLOYMENT AND THE WORKPLACE

Women account for 60 percent of total rural laborers, and by the
end of 2004, there were 337 million women working in cities and
rural areas, which accounted for 44.8 percent of the total work-
force, roughly women’s proportion of China’s general population.4®
Women still face tremendous challenges in the workplace, and
women migrant workers face particular hardship. For example,
more than 70 percent of women in a 2007 survey reported worrying
about losing their jobs after becoming pregnant, and there have
been numerous cases of women dismissed after they became preg-
nant.5% In addition, a 2006 survey of women migrant workers
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conducted by the ACWF found that only 6.7 percent of surveyed
workers had maternity insurance. Of the 36.4 percent who reported
that they were allowed to take maternity leave, 64.5 percent said
this leave was unpaid.®! Some local governments have established
programs to provide loans, training, and legal aid for woman work-
ers.®2 For example, the legal aid center in Jinan city provides legal
services for migrant women workers.53 The ACWF also has pro-
grams such as the Two Million Project, launched in 2003, which
aims to train 2 million laid-off women so that they can find reem-
ployment.54 [See Section II—Worker Rights.]

CONTINUING CHALLENGES IN THE WORKPLACE

The Chinese government has passed a substantial body of protec-
tive legislation, particularly in the area of labor laws and regula-
tions. For example, the 1978 Temporary Measures on Providing for
Old, Weak, Sick, and Handicapped Cadres (Temporary Measures)
require women to retire at 55, and men at 60.55 Chinese academics
and government officials have noted that the Temporary Measures
discriminate against women.5¢ In addition, requirements for em-
ployment based on height, weight, gender, age, and beauty are not
uncommon. In 2006, a transportation company based in Hubei
province issued rules stipulating that female attendants must stay
within certain height and weight requirements, and that attend-
ants whose weight exceeded 60 kilograms (132 pounds) would be
laid off.57 Despite some legal protections, both urban and rural
women in China continue to have limited earning power when com-
pared to men, and women lag behind men in finding employment
in higher-wage urban areas.58

POPULATION PLANNING
INTRODUCTION

During the past five years, the Chinese government has main-
tained population planning policies that violate international
human rights standards. As this Commission noted in 2006, “The
Chinese government strictly controls the reproductive lives of Chi-
nese women. Since the early 1980s, the government’s population
planning policy has limited most women in urban areas to bearing
one child, while permitting many women in rural China to bear a
second child if their first child is female. Officials have coerced
compliance with the policy through a system marked by pervasive
propaganda, mandatory monitoring of women’s reproductive cycles,
mandatory contraception, mandatory birth permits, coercive fines
for failure to comply, and, in some cases, forced sterilization and
abortion. The Chinese government’s population planning laws and
regulations contravene international human rights standards by
limiting the number of children that women may bear, by coercing
compliance with population targets through heavy fines, and by
discriminating against ‘out-of-plan’ children.” 1

As this Commission reported in 2005 and 2006, China’s popu-
lation planning policies in both their nature and implementation
constitute human rights violations according to international
standards. During 2007, human rights abuses related to China’s
population planning policies clearly were not limited to physically
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coerced abortions. Local officials have violated Chinese law by pun-
ishing citizens, such as imprisoned legal advocate Chen
Guangcheng, who have drawn attention to population planning
abuses by government officials. Moreover, as described below, popu-
lation planning policies have exacerbated imbalanced sex ratios—
a male to female ratio of 118:100, according to the U.S. Department
gf S};cate, but reportedly higher in some localities and for second
irths.

OVERVIEW OF RECENT DEVELOPMENTS

China’s population planning policies exert government control
over women’s reproductive lives, impose punitive measures against
citizens not in compliance with the population planning policies,
and engender additional abuses by officials who implement the
policies at local levels. The government states that population plan-
ning policies have prevented more than 300 million births since im-
plementation, and it justifies continuing the policies to maintain
controls over population growth.2 In 2002, when the Chinese gov-
ernment codified its population planning policies into national law,
an official stated that China “does not yet possess the conditions
for a relaxation of [the] birth policy, but there is also no need to
tighten it.”3 A decision issued by the Communist Party Central
Committee and State Council in December 2006 promoted the con-
tinuation of basic national policies on population planning.4 In July
2007, the head of the Population and Family Planning Commission
reiterated that the policies would remain in place.>

China’s population planning policies deny Chinese women control
over their reproductive lives. The Population and Family Planning
Law and related local regulations permit women to bear one child,
with limited exceptions.® Women who bear “out-of-plan” children
face, along with their family members, harsh economic penalties in
the form of “social compensation fees” that can range to multiples
of a locality’s yearly average income.” Authorities also subject citi-
zens who violate population planning rules to demotions or loss of
jobs and other punitive measures.® Authorities have used legal ac-
tion and coercive measures to collect money from poor citizens who
cannot afford to pay the fees.? The fees entrench the disparity be-
tween rich and poor, as wealthier citizens have come to view pay-
ing the fees as a way to buy out of population planning restric-
tions.10 Public officials also have been able to flaunt restrictions.
Official Chinese media reported in 2007 that the Hunan province
family planning commission found that from 2000 to 2005, nearly
2,000 officials in the province had violated the Population and
Family Planning Law.ll In September 2007, the government and
Party announced new measures to monitor public officials’
adherence to population planning policies and deny promotions to
officials who violate them.2 In recent years, the government has
introduced more programs to reward citizens’ compliance with fam-
ily planning policies, but it has retained punitive measures.13 In
May 2007, the national Population and Family Planning Commis-
sion adopted a plan to “rectify” out-of-plan births in urban parts of
China.l* Controls imposed on Chinese women and their families,
and additional abuses engendered by the system, from forced abor-
tion to discriminatory policies against “out-of-plan” children, violate
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standards in the Convention on the Elimination of All Forms of
Discrimination Against Women,15 Convention on the Rights of the
Child,16 and the International Covenant on Economic, Social, and
Cultural Rights,17 the terms of which China is bound to uphold as
a state party to these treaties.

Abuses in the enforcement of population planning policies have
further eroded citizens’ rights. Although the Population and Family
Planning Law provides for punishment of officials who violate citi-
zens’ rights in promoting compliance,1® reports from recent years
indicate that abuses continue. Media reports in 2005 publicized
abuses in Linyi, Shandong province, where officials enforced com-
pliance through forced sterilizations, forced abortions, beatings,
and other abuses.l® Citizens who challenge government offenses
continue to face harsh repercussions. After legal advocate Chen
Guangcheng exposed abuses in Linyi, authorities launched a cam-
paign of harassment against him that culminated in a four-year,
three-month prison sentence imposed in 2006 and affirmed by a
higher court in 2007.20 [See also Section II—Rights of Criminal
Suspects and Defendants for more information.] Structural incen-
tives for local officials to coerce compliance exacerbate the potential
for abuses. In spring 2007, local officials in Bobai county, Guangxi
Zhuang Autonomous Region (GZAR), initiated a wide-scale cam-
paign to control birthrates after the GZAR government rep-
rimanded officials for failing to meet population targets. Officials
reportedly required all women to submit to examinations and sub-
jected women to fines, forced sterilization, and forced abortions.
Authorities looted homes and seized possessions of citizens who did
not pay the fines.21 In May, Bobai residents rioted in protest of
government abuses. Residents of Rong county, also in the GZAR,
protested population planning policies later the same month.22 In
one potentially positive development, an intermediate court in
Hebei province agreed in 2007 to hear a couple’s lawsuit against
a local family planning commission for a forced abortion seven
years ago, reportedly the first time a court has taken an appeal in
this type of case.23

The government has taken limited steps to address social prob-
lems exacerbated by population planning policies, such as unbal-
anced sex ratios?4 and decreasing social support for China’s aging
population. In 2006, the government announced that the following
year it would extend across China a pilot project to provide finan-
cial support to rural parents with only one child or two girls, once
the parents have reached 60 years of age.25> The Communist Party
Central Committee and State Council decision issued in 2006 de-
scribes the unbalanced sex ratio as “inevitably influencing social
stability,” advocates steps to address discrimination against girls
and women, and promotes measures to stop sex-selective abor-
tion.26 Sex ratios stand at roughly 118 male births to 100 female
births, with higher rates in some parts of the country and for sec-
ond births. Demographers and population experts consider a nor-
mal male-female birth ratio to be between 103 to 107:100.27

In 2006, the National People’s Congress Standing Committee
considered, but decided not to pass, a proposed amendment to the
Criminal Law that would have criminalized sex-selective abor-
tion.28 Local governments have instituted prohibitions against fetal
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sex-determination and sex-selective abortion. For example, in 2006,
Henan province passed a regulation imposing financial penalties on
these acts where they take place outside of limited approved pa-
rameters.2?

At the same time the government has taken some steps to deal
with the sex imbalance and discriminatory attitudes toward girls,
some provincial governments have enforced policies that institu-
tionalize biases against girls by permitting families to have a
second child where the first child is a girl.3° According to some ob-
servers, imbalanced sex ratios and a resulting shortage of marriage
partners have already contributed to, or will exacerbate in the fu-
ture, the problem of human trafficking.3! [See Section II—Human
Trafficking, and Section II—North Korean Refugees in China.]

Within individual provincial-level jurisdictions, a range of factors
beyond birth rates affect local population growth. Internal migra-
tion has contributed to demographic shifts within ethnic minority
autonomous regions, among other areas. In 2006, authorities in the
Xinjiang Uighur Autonomous Region (XUAR) acknowledged that
floating and migrant populations would continue to contribute to
the region’s high rate of population growth, but also announced the
government would carry out its population planning policies by
continuing measures to control birth rates. A series of articles from
official media specifically indicated that the XUAR government
would target impoverished ethnic minority areas as the focus of
these measures.32 [See Section II—Ethnic Minority Rights, and
Section IV—Tibet, for more information on population issues in
ethnic minority areas.]

During 2008, the Commission will continue to monitor and report
on violations of international human rights standards in China re-
lated to forced abortions, social compensation fees, licensing for
births, control of women’s reproductive cycles, and all other issues.

HeALTH
MENTAL HEALTH

In December 2006, the Beijing Municipal People’s Congress
issued a new Regulation on Mental Health. On its face, the new
regulation prohibits local police from arbitrarily detaining the city’s
mentally ill as Beijing prepares to host the 2008 Summer Olympic
Games.! Under the new regulation, which went into effect in
March 2007, public security officials may remove a mentally ill per-
son to a mental health center only if that person “harms or poses
a serious threat to public safety, a person’s life, or property.”2 The
precise meaning of these words and how they are to be interpreted
remain unclear.

The new regulation requires that at least two mental health
doctors make determinations of medical necessity for involuntary
hospital admission. It also provides for review of involuntary ad-
mission by a review body. On these points the regulation is not dis-
similar from the UN Principles for the Protection of Persons with
Mental Illness and for the Improvement of Mental Health Care.3
However, while the UN Principles provide that the review body
complete its review “as soon as possible” and “in accordance with
expeditious procedures,” the Beijing regulation requires that the re-
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view be completed “within three months”—a period of time that
could accomplish the purpose of removing persons from the streets
for the duration of the 2008 Olympic Games (August 8-24, 2008)
or longer, without violating the letter of the law.*

HIV/AIDS

Many international experts concur that over the past five years,
the Chinese central government’s policies to combat the spread of
HIV/AIDS have, in general, progressively strengthened. On this
issue of importance to China’s leaders, however, the government’s
worries about uncontrolled citizen activism and foreign-affiliated
nongovernmental organizations (NGOs) have limited their policies
potential effectiveness. During its best periods, the government has
developed a set of policies and laws and committed funding, and in
limited but important ways engaged international groups and its
own NGO community. China’s HIV/AIDS policy has also dem-
onstrated unusual openness to working with marginalized commu-
nities such as migrant workers, the homosexual community,
women and men used in prostitution, and drug users. Due to these
efforts and the increase in the use of anti-retroviral drugs, the
death rate has reportedly decreased in recent years.>

China recorded its first AIDS case in 1989, and by mid-2002, of-
ficial Chinese government and UN figures estimated that between
1 million to 1.5 million people were infected with HIV.” Recent UN
figures estimate there are about 650,000 people living with HIV in
China today, but experts believe this estimate to be low on account
of changes in estimation methodology and procedures.® While
China is a country with a low prevalence of the disease nationwide,
health experts say the disease is moving into the general popu-
lation, with most new infections being spread sexually, followed by
drug use.? China reported 18,543 new cases of HIV in the first six
months of 2007, which is approximately the number of cases for all
of 2006.1° Health officials calculate that there were on average 200
new cases of HIV/AIDS infection in China each day in 2005.11

In 2007, China announced plans to spend 960 million yuan
(US$127 million) on anti-retroviral drugs, expand public education,
and conduct outreach to China’s marginalized homosexual commu-
nity.’2 The government also expanded policies to further incor-
porate foreign governments, international companies, grassroots
organizations, and trade unions in its efforts to combat HIV/AIDS.
In January 2007, the government, along with the International
Labor Organization and the All-China Federation of Trade Unions,
initiated a program that made HIV/AIDS education available in
the workplace.13 Privately owned Chinese firms are also gradually
becoming involved in these efforts, often at the request of their for-
eign business affiliates.’* In addition, the U.S. Department of
Labor initiated a $3.5 million grant to support a program that
focused on migrant workers.15

Nonetheless, while national officials have emphasized the impor-
tance of combating HIV/AIDS, it is local implementation that deter-
mines whether national-level commitment and policy action
produce outcomes of consequence on the ground. Implementation
remains highly problematic. Fear of the disease has led some local
officials to harass persons with HIV/AIDS and their advocates.16
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Henan province, where a large number of villagers contracted HIV
through unsanitary blood collection practices in the late 1980s and
early 1990s, provides a particularly stark example:

e In June 2003, public security officials, aided by local resi-
dents, raided Xionggiao village, an “AIDS village” in Henan,
and destroyed property, assaulted residents, and arrested 13
villagers. Villagers had appealed to local officials to receive
previously promised government assistance for AIDS pa-
tients.17
e In May 2004, several people living with HIV/AIDS in Henan
were detained for more than a week, apparently for seeking
assistance from provincial officials to compel local officials to
provide promised assistance.l8
e In 2005, a U.S. NGO reported the violent closure of a pri-
vately run orphanage for children with AIDS in Henan, and
another U.S. group noted that local officials in Henan have or-
ganized militias to prevent journalists and NGO observers
from visiting AIDS patients.1®
e In November 2005, public security officials detained activist
Hu Jia, co-founder of two HIV/AIDS advocacy groups, when he
attempted to deliver a petition on behalf of more than 50 AIDS
patients to Vice Premier Wu Yi at a November 2005 AIDS
conference in Henan. Citing government pressure, Hu subse-
quently resigned in February 2006 from one of the groups, Lov-
ing Source, and is currently under residential surveillance.20
¢ In November 2006, public officials detained HIV/AIDS advo-
cacy group leader Wan Yanhai, forcing him to cancel a con-
ference on AIDS, blood-transfusion safety, and legal human
rights.21
e In February 2007, public security officials in Zhengzhou city,
Henan, placed AIDS activist and doctor Gao Yaojie under sur-
veillance at her home in an attempt to prevent her from trav-
eling to the United States to accept a human rights award.22
Central government officials intervened, and Gao was subse-
quently granted permission to travel to the United States to
receive the 2007 Vital Voices Global Women’s Leadership
Award for Human Rights on March 14.23
The depth of the crisis is only magnified by official corruption.
In July 2007, the Ministry of Health (MOH) announced the re-
moval of a director of a Guangdong province blood center as a re-
sult of his involvement in illegal blood sales and noted that six
other people had received sentences of between 6 and 18 months
for helping individuals repeatedly sell their blood using fake iden-
tity cards.24 In the hopes of reducing illegal blood trade activity,
the MOH has announced that blood collection centers are required
by the end of October 2007 to set up equipment to videotape plasma
collections.25
A government advisor on AIDS policy has expressed concern that
China’s efforts to combat the disease have stalled and that funding,
which in 2006 was 3 billion yuan (US$388 million), remains inad-
equate.26 The government’s commitment to provide care to specific
subpopulations, such as children orphaned as a result of AIDS and
ethnic minorities infected with HIV, appears to be wavering.2? Sen-
sitive issues, such as compensation for rural residents in central
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provinces who contracted HIV from the sale of blood, have hindered
broader efforts to combat HIV/AIDS.28

At the local level, an overburdened, underfunded healthcare sys-
tem makes it difficult for governments to provide the necessary
prevention and treatment programs. Many programs lack sufficient
numbers of qualified doctors to properly administer anti-retroviral
drugs and to help patients maintain needed treatment, with the re-
sult that many patients simply drop out of the programs. Public
education and awareness efforts have not fully succeeded: 66 per-
cent of China’s population reportedly continues to be unaware of
how to protect themselves against HIV.29 AIDS patients have also
been discriminated against and denied treatment at hospitals.30

WIDESPREAD DISCRIMINATION AGAINST HEPATITIS B CARRIERS

China has a high rate of hepatitis B virus (HBV) infection, with
120 million carriers of the virus, who make up approximately 30
percent of the 400 million HBV carriers in the world.3? Only 70
percent of China’s population has been vaccinated for the disease.
In an attempt to reduce hepatitis B infection, the Ministry of
Health (MOH) issued the 2006—2010 National Plan on Hepatitis B
Prevention and Control, with the top priority of strengthening vac-
cination programs, especially among young children. The goal is to
lower the infection rate to 1 percent among those five years old and
younger, and to less than 7 percent nationwide by 2010.32

Until 2004, there were no national laws protecting HBV carriers
from discrimination in the workplace, and some central and local
governments prohibited the hiring of people with certain varieties
of the disease.33 In April 2003, when university student Zhou
Yichao was denied a public service job because he was an HBV car-
rier, he stabbed two officials in Zhejiang province, killing one. Zhou
was later sentenced to death on murder charges.3* This incident
helped to spark discussion over the treatment of HBV carriers. In
November 2003, HBV carrier Zhang Xianzhu of Anhui province
successfully sued a government personnel office, complaining that
his job application had been unjustly rejected. A court held in April
2004 that the personnel office applied the regulation incorrectly,
but did not invalidate the regulation itself, and also denied Zhang’s
request to be reconsidered for the civil service position, noting that
the recruitment season had already ended.3> This was the first par-
tially successful administrative lawsuit regarding discrimination
against HBV carriers in the workplace.

In 2004, the National People’s Congress (NPC) Standing Com-
mittee amended the Law on the Prevention and Control of Infec-
tious Diseases to prohibit discrimination against persons with
infectious diseases, persons carrying a pathogen of an infectious
disease, and persons suspected of having an infectious disease.36 In
January 2005, the Ministry of Personnel and the MOH revised
national standards to allow HBV carriers who do not exhibit symp-
toms of the disease to apply for employment with the govern-
ment.37

Yet discrimination against HBV carriers remains widespread.
Even though experts and Chinese officials have publicly stated that
hepatitis B is not infectious in most work and school situations,
many people believe that it is and refuse to hire HBV carriers or
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interact with them on those grounds.3® A 2005 China Foundation
for Hepatitis Prevention and Control survey, covering 583 hepatitis
B patients in 18 provinces, found not only that a majority of Chi-
nese physicians do not have adequate knowledge of hepatitis B or
of ways to prevent and treat the disease, but also that 52 percent
of the respondents had faced discrimination in employment and
education.3® In November 2005, two universities in the Xinjiang
Uighur Autonomous Region (XUAR) suspended 156 students, diag-
nosed as hepatitis B positive in their matriculation medical exami-
nations, from their studies for a year.4® Students formed an action
group and distributed fliers to protest this decision, and one stu-
dent filed the first hepatitis B discrimination lawsuit in the XUAR
against her university, Xinjiang Agricultural University.4! The stu-
dent eventually withdrew her case as university authorities al-
lowed her to resume her studies amid widespread media coverage,
and support from NGOs and concerned individuals.#2 As of Decem-
ber 2006, the other students were reportedly still not able to return
to school.43

In September 2006, Urumqi municipal education officials in the
XUAR expelled 19 high school students who had tested positive for
hepatitis B.44 After first attempting to petition local government
bureaus, seven families later filed a lawsuit against the municipal
education bureau, with the hope that the students would be al-
lowed to continue their education.4®> The Urumqi Tianshan District
People’s Court postponed the hearing date on several occasions
until it announced on November 20 that the families had with-
drawn their case. The families’ lawyer and a NGO that works on
hepatitis B issues believe that the case was dropped due to pres-
sure from local officials and employers.46 In addition, public secu-
rity officials forced Snow Lotus, an unregistered NGO based in the
XUAR, to close in October and discontinue its work for reportedly
drafting open letters on behalf of the students and breaking the
story to the media.4” [See Section ITI—Civil Society for more infor-
mation on this case.] Local education officials maintain that the
students were expelled in order to protect other pupils, yet central
officials and experts have condemned the expulsion.4® According to
Mao Qun’an, a MOH representative, “This is prejudice. All these
students can go to school unless they are sick enough to be hos-
pitalized.” 49

Most recently, a 2007 survey on health discrimination in the
workplace found that 49 percent of respondents would be unwilling
to work with HBV carriers, and 55 percent noted that they would
not hire HBV carriers.?0 Employer screening for HBV remains com-
mon, especially in cities.5? A Chinese job applicant filed a lawsuit
against Nokia in March 2007, alleging that its China branch de-
nied him employment after he underwent a company medical ex-
amination and was found to be a HBV carrier.52 The applicant is
claiming 500,000 yuan (US$66,613) in emotional damages in what
is reportedly the first hepatitis B discrimination case against a for-
eign multinational company in China.’3 The Dongguan People’s
Court accepted the case in May, and court proceedings began on
August 15 and concluded with a decision by the judge to select a
retrial date.54 At press time, the court has yet to publicly issue a
decision or a retrial date. In some online forums, there is active



14

discussion of this case, as well as other cases of discrimination
against HBV carriers.55

In May 2007, the MOH and the Ministry of Labor and Social
Security issued a non-legally binding opinion to protect the employ-
ment rights of HBV carriers, including a prohibition against man-
datory HBV screening for job applicants, except for those positions
that were previously designated as forbidden for HBV carriers.56
On August 30, 2007, the NPC Standing Committee adopted the
Employment Promotion Law, which stipulates provisions that could
benefit HBV carriers seeking employment.57 For example, Article
30 of the new law prohibits employers from refusing to hire appli-
cants on the grounds that they carry infectious diseases, except for
those industries barred to formally certified infectious disease car-
riers because of the possibility that they might spread the disease,
and Article 62 allows workers to file a lawsuit against employers
who violate provisions of the new law and discriminate against em-
ployees.?® Without the concurrent creation of effective programs to
raise public awareness of how the disease is spread, incentives for
local implementation, and a clear and comprehensive definition of
discrimination,5® the impact of these regulatory measures remains
to be seen.60

STATE CONTROL OF INFORMATION RELATING TO SARS AND AVIAN FLU

In July 2007, military officials denied Dr. Jiang Yanyong permis-
sion to travel to the United States to receive a human rights
award. Dr. Jiang had previously informed foreign media of govern-
ment attempts to cover up the SARS outbreak in 2003.61 In addi-
tion, Chinese laws still require journalists to get advance approval
before publishing public health information about broad categories
of diseases classified as “state secrets.”

Chinese public health officials sought to improve their ability to
prevent and control the spread of avian flu by improving the flow
of information between lower officials and higher officials following
the mishandling of the SARS epidemic in 2003. The State Council
issued regulations in November 2005 requiring provincial govern-
ments to report “major” animal epidemics to the State Council
within four hours of discovering them, and county and city govern-
ments to report cases to provincial authorities within two hours.
Officials who are found negligent in reporting outbreaks face re-
moval from office and potential prosecution.%2

Such laws allow for improved internal channels of information
but do not necessarily guarantee free flow of information to the
public. The Law on the Protection of State Secrets and imple-
menting regulations in the area of public health continue to serve
as a hindrance to the free flow of information on public health mat-
ters. For example, the Regulation on State Secrets and the Specific
Scope of Each Level of Secrets in Public Health Work, issued in
1996, categorize as state secrets information on large-scale
epidemics of viral hepatitis and other diseases that has not been
authorized for public disclosure by the government.®3 A new na-
tional Regulation on the Public Disclosure of Government Informa-
tion, issued in April 2007, contains provisions that require agencies
to disclose information on public health supervision and sudden
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emergencies, but these “state secret” exceptions remain in place.64
[See Section II—Freedom of Expression.]

HEALTHCARE SYSTEM REFORM

During the 1980s, the government abolished its previous rural
healthcare system, which was based on village clinics staffed by
“barefoot doctors” and financed by cooperative insurance.f> The
government did not replace the previous system with a new rural
cooperative medical system until 2003.66 From 1977 to 2002, the
number of doctors in rural China decreased from 1.8 million to
800,000, and the number of rural healthcare workers decreased
from 3.4 million to 800,000.67 Eighty percent of medical resources
are now concentrated in cities.68 The rural-urban disparity is also
apparent in mortality statistics. Residents of large cities in China
live 12 years longer than rural residents, and the infant mortality
rate in some rural areas is nine times higher than in large cities.6°

Urban Healthcare

The government established a public health insurance program
for employed urban residents in 1998, and by the end of 2006,
approximately 160 million out of the country’s 500 million urban
residents received coverage.”’® In July 2007, Premier Wen Jiabao
announced plans to establish a national health insurance program
to cover all urban residents, including children, the elderly, and the
uninsured, over the next three years. The central government has
selected 79 cities to launch pilot programs by the end of September
2007.71 In order to improve community-level medical services in
urban areas, large city hospitals will provide facility and staff sup-
port to community health clinics, and a data-sharing system will be
established.?2

Rural Healthcare

Under China’s Rural Cooperative Medical System (RCMS), a
farmer and each family member that participates in the system
pays an average premium of 10 yuan (US$1.25) each year into a
personal medical care account, with governments at all levels sub-
sidizing an additional 40 yuan (US$5) on average.”3 Participants
may have up to 65 percent of their healthcare costs reimbursed,
but are required to first pay such costs out of pocket.”4 The scope
of the RCMS’s coverage, and government spending on healthcare,
has increased in recent years. The government reported that the
number of counties covered by the RCMS increased from 687 pilot
counties in 2005 to 1,451 counties (50.7 percent of China’s rural
areas) at the end of 2006.75 Prior to implementation of the RCMS,
the percentage of rural residents with health insurance coverage
reportedly reached a low of 7 percent in 2002.76 After the RCMS
was introduced in 2003, the government reported that coverage had
increased to 51 percent by February 2007.77 The amount of money
the central government has announced it plans to spend on rural
healthcare also increased from 2.073 billion yuan (US$252 million)
in 2004 to 5.8 billion yuan (US$750 million) in 2006, and report-
edly to 10.1 billion yuan (US$1.33 billion) in 2007.78 Since the es-
tablishment of the RCMS, some areas have reported increases in
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the number of hospitalized patients and in the amount of revenue
for local clinics.7?

Rising Cost of Healthcare

Some senior Chinese officials and scholars have questioned the
fairness and efficiency of the medical and healthcare system. The
poorest residents in rural areas frequently do not enroll in the co-
operatives because they cannot afford the required fee. As many as
50 percent of farmers who fall ill do not seek healthcare for eco-
nomic reasons, and half of all children who die in rural areas had
not received medical treatment.8% For rural participants especially,
the reimbursement level remains inadequate. The average reim-
bursement rate is 27.5 percent, determined in part by the specific
disease and the local government’s budget.8! Many counties and
townships do not have the financial resources to supply their por-
tion of the fund. In addition, rural clinics are poorly funded and
lack adequate medical personnel and equipment.82

High medical costs have become the top concern of Chinese citi-
zens, according to a 2006 Chinese Academy of Social Sciences sur-
vey on “Problems that Affect Social Harmony and Stability,” with
medical expenses comprising 11.8 percent of an average family’s
total annual spending.®3 There has also been an increase in violent
attacks on doctors and hospital personnel as citizens protest rising
costs, medical errors, and declining professional ethics.84 In 2006,
hospitals reported 9,831 cases of violence, more than 200 million
yuan (US$25.6 million) in damages to hospital facilities, and 5,519
medical personnel injuries, an increase from 5,093 cases of vio-
lence, 67 million yuan (US$8.8 million) in damages, and 2,600 med-
ical personnel injuries in 2002.85

To address some of these issues, the Ministry of Health relocated
approximately 5,500 doctors and nurses from urban areas to rural
areas in 2007 to treat rural patients and train local medical per-
sonnel.86 In addition, the central government has set a goal of ren-
ovating 22,000 village clinics, 1,300 county-level general hospitals,
400 county-level traditional or ethnic minority hospitals, and 950
county-level maternity and childcare institutes by 2010, and has
pledged more than 20 billion yuan (US$2.5 billion) for the task.87

HumMAN TRAFFICKING
INTRODUCTION

The Chinese government has taken some steps to establish a
national-level anti-trafficking coordinating mechanism, to increase
public awareness, to expand the availability of some social services
for victims of trafficking, and to improve international cooperation.
The Chinese government reports that efforts have led to a decline
in some forms of trafficking, but also notes that there has been an
increase in other forms of trafficking that have not received as
much attention, such as using trafficking victims to perform forced
labor or engage in commercial sex. Within the past five years, for
example, there has been a rise in cross-border trafficking cases,
with internal and international traffickers increasingly working to-
gether. The U.S. State Department also notes that the Chinese gov-
ernment “continued to treat North Korean victims of trafficking as
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economic migrants, routinely deporting them back to horrendous
conditions in North Korea.” 1

DEVELOPMENTS IN THE PAST YEAR

The National People’s Congress Standing Committee revised the
PRC Law on the Protection of Minors on December 29, 2006, which
became effective June 1, 2007, to explicitly prohibit the trafficking
of minors.2 Article 41 of the revised law contains new provisions
that prohibit the trafficking, kidnapping, and maltreatment, includ-
ing sexual exploitation, of minors, although these terms are not
defined.3 In July 2007, the All-China Women’s Federation (ACWF)
and the Ministry of Public Security (MPS) held the first National
Anti-Trafficking Children’s Forum, in which an MPS spokesperson
noted the increase in the number of cases of forced labor trafficking
and trafficking for commercial sexual exploitation, and an annual
decrease in the number of cases handled by the MPS that relate
to t}ie trafficking of women and children for marriage and adop-
tion.

Official Chinese case statistics suggest, however, that China is
either not publishing accurate data on the incidence of human traf-
ficking, uses non-standard categories for these crimes, or has low
prosecution rates in these cases. In 2005, the MPS reported that
Chinese police departments nationwide opened 2,884 cases of “ab-
ducting women and children,” of which they reported “investigating
and handling” just over 2,400 cases. In 2006, the total number of
cases investigated and resolved was just over 2,100. Police press re-
ports portray the trends as evidence that such abduction cases
have declined in society since the 1980s and 1990s, and as proof
of the “obvious effectiveness” of their policies.> By contrast, the
U.S. State Department’s 2007 Trafficking in Persons Report notes
that “an estimated minimum of 10,000 to 20,000 victims” are traf-
ficked internally each year.6 The ACWF-MPS forum also touched
on legal protections for trafficking victims. According to the MPS
spokesperson, “In trafficking and abduction aspects, China’s legal
protection is underdeveloped, and it needs to be further strength-
ened.”” The forum noted, for example, that China’s Criminal Law
provides punishment for the trafficking of women and children, but
neglects minors over 14 and male adults, who are often targeted
for forced labor.8

TRENDS IN THE PAST FIVE YEARS

China’s Ministry of Public Security reports that efforts to combat
human trafficking have led to a decline in some forms of traf-
ficking, but that there has also been an increase in other forms of
trafficking that have not received as much attention, such as using
trafficking victims to perform forced labor.? As the U.S. State De-
partment reports in its annual review of global human trafficking,
China “is a source, transit, and destination country” for human
trafficking.10 Domestic trafficking continues to comprise the major-
ity of trafficking cases in China. Women and children, who make
up 90 percent of the cases, are trafficked from poorer provinces to
more prosperous provinces on the east coast.l! Some experts note
that the Chinese government’s attention to human trafficking for
commercial sexual exploitation appears to be uneven, with far
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greater concern shown towards the internal trafficking of Chinese
girls and women and little concern over foreign girls and women
who are trafficked into China or who enter China voluntarily but
are subsequently trafficked. Many of these women are from Viet-
nam, North Korea, and Mongolia, among other countries, and are
treated as immigration violators who are detained and subse-
quently repatriated.12

There have also been increases in the number of cross-border
trafficking cases and, especially between 2004 and 2006, an in-
crease in the number of infant trafficking cases.!3 The rising num-
ber of infant trafficking cases in China reflects many factors, such
as China’s population planning policies, economic disparity, and a
lack of awareness among the general public [see Section II—Popu-
lation Planning]. Most of the infants who have been rescued were
male, but the increased demand for children has reportedly driven
traffickers to traffic females as well.14 Some of the cases involved
social service organizations buying infants that had been abducted,
and selling them to adoptive families at marked-up prices, as well
as traffickers buying infants from private medical clinics and other
social service organizations and selling them to buyers elsewhere.15
In 2007, the U.S. State Department placed China on its Tier Two
Watch List for the third consecutive year due to the Chinese gov-
ernment’s failure to show evidence of efforts to improve comprehen-
sive victim protection services and to address trafficking of persons
for forced labor.16

INTERNATIONAL LAWS AND OBLIGATIONS

The Chinese government ratified the UN Convention against
Transnational Organized Crime on September 23, 2003, but still
has not ratified its protocol that addresses trafficking in persons.
The protocol represents the first global legally binding definition of
trafficking in persons and aims to support international coopera-
tion in investigating and prosecuting cases and in protecting and
assisting victims of trafficking.1? In addition, China has ratified the
Convention to Eliminate All Forms of Discrimination against
Women and the Convention on the Rights of the Child, which fur-
ther legally bind the Chinese government to suppress and prevent
the abduction and trafficking of women and children.18

DOMESTIC EFFORTS TO COMBAT HUMAN TRAFFICKING AND
CHALLENGES

Central and local governments have taken steps to combat traf-
ficking within the past five years, but these initiatives remain in-
adequate to effectively address the root causes of human trafficking
and forms of trafficking such as forced labor. For example, Article
39 of the Law on the Protection of Women’s Rights and Interests
(LPWRI), which was amended in 2005, expanded the number of or-
ganizations responsible for preventing trafficking in women and re-
habilitating victims, including local women’s federations and local
public security, labor, social security, and health bureaus.'® The
central government announced in 2007 that it will establish a na-
tional-level anti-trafficking coordinating mechanism that aims to
strengthen interagency cooperation, as at least seven agencies cur-
rently have regulatory responsibilities to combat trafficking.20
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The 2003 and 2004 Commission Annual Reports noted that the
central government initiated several short-term “Strike Hard” cam-
paigns to punish traffickers and rescue victims.2! But these cam-
paigns have not proven to be effective instruments that address the
causes of trafficking, nor do they introduce administrative and
legal mechanisms to combat future trafficking operations. “Strike
Hard” campaigns have also been characterized by extensive viola-
tions of criminal procedure rights.22 Some provincial and municipal
governments have localized efforts to combat trafficking by creating
short-term rehabilitation centers, and increasing public awareness
efforts that inform people of their legal protections and resource op-
tions.23 For example, Sichuan provincial public security officials
have created informational fliers, public service announcements,
and pamphlets that explain legal protections, resources, and hot-
line numbers that are aimed at migrant workers and other workers
who are most at risk.2¢ In addition, within the past year, Yunnan
provincial authorities held a media outreach seminar to raise
awareness among journalists of anti-trafficking strategies, victim
protection, and relevant legislation.25

These preliminary steps are positive, but local governments need
to expand them to include more comprehensive victim rehabilita-
tion services such as psychological counseling and long-term care.
While there are currently legal prohibitions against some types of
human trafficking, these protections do not prohibit forms of traf-
ficking such as debt bondage or commercial sexual exploitation that
involves coercion or fraud.26 Another hurdle is the difficulty central
government officials face in compelling local law enforcement officials
to aggressively pursue cases that cross jurisdictional boundaries,
especially as more trafficking cases take place across provincial and
national borders.2” For example, U.S. experts have noted that
“local Party dominance over law enforcement creates powerful
incentives for local police departments to neglect their responsibil-
ities to share crime-related data and intelligence with other juris-
dictions.” 28

INTERNATIONAL COOPERATION

Central and local governments have increased cooperation with
other countries to investigate and prosecute trafficking cases in-
volving women and children. In particular, the Chinese government
has discussed trafficking in persons with the United States as part
of the bilateral China-U.S. Global Issues Forum, and has worked
to improve its cross-border prosecution efforts with such countries
as Vietnam.2? China is also actively cooperating with international
organizations such as the International Labor Organization, the
International Organization for Migration, and the United Nations
Interagency Project on Human Trafficking in the Greater Mekong
Sub-region on programs to prevent and combat human traf-
ficking.39 The Chinese government has prepared a National Plan
of Action to address the trafficking of women and children, which
it still has not adopted.3! A September 4, 2007, China Daily article
noted that the government hopes to adopt the national action plan
by the end of 2007.32
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NORTH KOREAN REFUGEES IN CHINA

In 2006-2007, China continued to fail in its obligations to the
thousands of North Korean refugees who crossed its northeastern
border to escape North Korea’s chronic food shortages and political
oppression. While an accurate estimate of the size of this under-
ground population is probably not possible, in recent years the U.S.
State Department and several NGOs have estimated that 20,000 to
50,000 North Koreans currently are hiding in northeastern China.
Chinese civilian, law enforcement and military experts speaking in
2005-2006 typically cited an estimate of 30,000 to 50,000.1 An Oc-
tober 2006 report by the International Crisis Group surveyed the
opinions of many NGO experts and reached an estimate that the
total number of North Korean refugees residing on Chinese soil is
approximately 100,000.2 As noted by the State Department’s 2007
Trafficking in Persons (TIP) report, these refugees, many of whom
are women, are unable to work legally in China. Thus, many of
them are highly vulnerable to being kidnapped by traffickers:

The illegal status of North Koreans in the People’s Repub-
lic of China (P.R.C.) and other Southeast Asian countries
increases their vulnerability to trafficking schemes and
sexual and physical abuse. In the most common form of
trafficking, North Korean women and children who volun-
tarily cross the border into P.R.C. are picked up by traf-
ficking rings and sold as brides to P.R.C. nationals, usually
of Korean ethnicity, or placed in forced labor. In a less
common form of trafficking, North Korean women and
girls are lured out of North Korea by the promise of food,
jobs, and freedom, only to be forced into prostitution, mar-
riage, or exploitative labor arrangements once in P.R.C.3

The U.S. State Department reports that during 2006 “several
thousand North Koreans were reportedly detained and forcibly re-
turned to North Korea.”4 To encourage these repatriation efforts,
central government authorities assign local public security bureaus
in northeastern China a target number of North Koreans that they
must detain in order to receive favorable work evaluations.5 To per-
suade civilians in these areas not to assist the refugees, the govern-
ment also provides financial rewards to citizens who reveal the
locations of refugees.® By employing these incentive and punish-
ment systems on citizens to turn these refugees in, China delib-
erately undermines its own international legal obligations to
refrain from repatriating North Koreans and further deters its citi-
zens from supplying humanitarian assistance. In the past several
years, the government has reportedly built new detention centers
along the Chinese-Mongolian border and the Chinese-North Korean
border in order to accommodate more North Koreans before it repa-
triates them.”

By returning these refugees to the DPRK , China is in contraven-
tion of its obligations under the 1951 Convention relating to the
Status of Refugees (1951 Convention) and its 1967 Protocol (Pro-
tocol). Under the 1951 Convention and its Protocol, no contracting
state may “expel or return (‘refouler’) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom
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would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion.” 8

The Chinese government classifies all North Koreans who enter
China without documents as illegal economic migrants without
making any effort to determine whether or not they are refugees,
and claims that it must return them to the DPRK. In a June 19,
2007, press conference Ministry of Foreign Affairs press spokes-
person Qin Gang repeated China’s longstanding insistence that
these migrants “came to China for economic reasons and they are
not ‘refugees’ at all.”? In addition, the Chinese government bases
its policy of repatriating North Koreans on a 1961 treaty with the
DPRK and a series of protocols on border management signed by
the two countries in 1986 and 1998.1° But China is also obligated
under Article 3 of the Convention Against Torture not to forcibly
return any person to another state where there are substantial
grounds for believing that he or she would be in danger of tor-
ture.ll Under the general international legal principle of non-dero-
gation, China’s bilateral commitments with the DPRK should not
supersede China’s international obligations under the 1951 Con-
vention, its Protocol, and the Convention Against Torture.12

Moreover, the treatment these refugees receive upon their repa-
triation to the DPRK provides more than ample evidence that they
satisfy the definition of refugees under international law. The 1951
Convention defines a refugee as someone who, “owing to well-
founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political
opinion, is outside the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection
of that country.” 13 In a 2005 report, the UN Special Rapporteur on
Human Rights in North Korea noted that even North Koreans who
have crossed into China for reasons of livelihood are nevertheless
“refugees sur place,” a designation for those who “did not leave
their country of origin for fear of persecution, but who fear persecu-
tion upon return.” 14

The DPRK government imprisons, tortures, and executes repatri-
ated North Koreans, and has increased the punishment for border
crossers since late 2004. Article 233 of the amended North Korean
Penal Code provides for up to two years’ imprisonment for citizens
who leave the DPRK without permission, and Article 62 provides
for no less than five years’ imprisonment for defectors, and life im-
prisonment or execution for defectors deemed to have committed
“an extremely grave offense.” 15 According to international NGOs,
North Koreans are considered to have committed a more serious of-
fense, and are punished more harshly, if they have converted to
Christianity or have met with Christian missionaries, South Kore-
ans, or other foreigners while in China.1é In late 2004, the North
Korean government changed its policy toward repatriated border
crossers to increase prison sentences from several months to sev-
eral years and to detain them in regular prisons, which have
harsher regimes, rather than labor camps.1” Defector testimonies
document cases of beatings, forced labor, lack of food and medicine,
degrading treatment, torture, and execution.'® Pregnant female de-
fectors have reportedly been subjected to forced abortions under
poor medical care. According to a South Korean Bar Association
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study, defectors have also reported witnessing North Korean au-
thorities carry out forced abortions.19

The Chinese government blanketly asserts that North Korean
migrants are not refugees, and does not permit individual petitions
for asylum. The government also denies the UN High Commis-
sioner for Refugees (UNHCR) and other organizations the access
needed to evaluate their claims. Chinese guards posted outside the
UNHCR office and foreign embassies in Beijing block access to
North Koreans who seek to present refugee petitions.2? The govern-
ment’s failure to allow for a process in order to evaluate whether
individual North Koreans have reason to fear persecution upon re-
turn to the DPRK contravenes its obligations under the 1951 Con-
vention and its Protocol, as identified by the U.S. Committee for
Human Rights in North Korea: “Implicit in the Convention—the
strict Article 33 prohibition read together with the multi-pronged
Article 1 refugee definition—is a requirement that states take
appropriate steps to determine whether an individual is a refugee
before sending him or her back to possible persecution.” 2! This re-
fusal of access by the UNHCR also contravenes Article 35 of the
1951 Convention.22

The government fines and imprisons Chinese citizens and inter-
national humanitarian workers who assist North Korean refugees,
and these penalties have recently been increased. In 2006, Chinese
authorities sentenced Hong Jin-hee, Kim Hong-kyun, and Lee Soo-
cheol, three South Korean citizens and former North Korean defec-
tors, to seven, five, and two years’ imprisonment, respectively, for
assisting North Koreans in China to seek asylum in a third coun-
try. Chinese authorities detained Kim and Lee in Beijing in Octo-
ber 2004, and Hong in Shenyang in November 2004, and have held
the three without trial until their sentencing in 2006.23 In Novem-
ber 2006, authorities in Yantai city, Shandong province, released
on parole Choi Yong-hoon, a South Korean citizen imprisoned for
assisting North Koreans in China to seek asylum in South Korea,
after Choi served 3 years and 11 months of his 5-year sentence.2¢

The Chinese government is reportedly in the final stages of draft-
ing a Regulation on the Administration of Refugees.25 A June 2007
report in the official People’s Daily said that “the government draft
national refugee regulation [is] now in its final phase,” but that
“[ilt is unclear when the draft will be submitted to the State Coun-
cil for final review and approval.” The report also mentions the
UNHCR role in “helping . . . [to] draft” the regulation.26 In March
2006, the UNHCR said that his office would be involved in insuring
that the regulation is in compliance with international law.27 The
drafting process for these regulations provides Chinese officials
with an opportunity to carry out a long overdue reassessment of
their refugee policies to make them accessible and transparent,
providing every refugee with a chance for a legal hearing and an
appeal if necessary.
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FREEDOM OF RESIDENCE AND TRAVEL
FREEDOM OF RESIDENCE

The Chinese government continues to enforce the household
registration (hukou) system it first established in the 1950s. This
system limits the right of Chinese citizens to determine their per-
manent place of residence. Regulations and policies that condition
legal rights and access to social services on residency status have
resulted in discrimination against rural hukou holders who migrate
for work to urban areas. The hukou system exacerbates barriers
that migrant workers and their families face in areas such as em-
ployment, healthcare, property rights, legal compensation, and
schooling. [See Section II—Worker Rights for more information.]
Central and local government reforms from the past five years
have mitigated some obstacles to equal treatment, but provisions
that allow people to change hukou status have included criteria
that advantage those with greater economic and educational re-
sources or with family connections to urban hukou holders.! The
government’s restrictions on residence and discrimination in equal
treatment contravene international human rights standards,? in-
cluding those in treaties China has signed or ratified.3 In May
2005, the UN Committee on Economic, Social, and Cultural Rights
expressed “deep concern” over the discrimination resulting from
“inter alia, the restrictive national household registration system
(hukou) which continues to be in place despite official announce-
ments regarding reforms.” 4

Recent reforms have addressed some of the burdens migrants
face. In 2001, the State Council expanded an earlier program to
allow rural migrants who meet set requirements to migrate to
small towns and cities and obtain hukou there, while keeping rural
land rights.> In 2003, the State Council abolished “Measures for
the Custody and Repatriation of Vagrant Beggars in Cities” that al-
lowed the police to detain, at will, people without identification,
residence, or work permits.® The same year, the State Council
issued a national legal aid regulation that does not condition legal
aid on residence status.”

Central government directives promulgated in 2003 and beyond
also have called for reform, though many have had limited formal
legal force and limited impact.

e In 2003, the State Council issued a directive acknowl-
edging migrants’ right to work in cities, forbidding dis-
criminatory policies, and calling for improved services for
migrants and their families.8

e Also in 2003, the State Council issued legal guidance or-
dering urban governments to take responsibility for edu-
cating migrant children.?

e A 2004 State Council directive called for an end to dis-
criminatory work restrictions against migrants.10

e The Ministry of Labor and Social Services (MOLSS)
issued a labor handbook the following year stating that the
MOLSS will not require migrants to obtain a work reg-
istration card in their place of origin before seeking jobs in
urban areas.11
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e A joint opinion on the promotion of a “new socialist
countryside” issued in 2005 by the Communist Party Cen-
tral Committee and the State Council called for reforms to
the hukou system, including a reiteration of prior reform
measures that stalled at the local level.12

e In 2006, the State Council issued an opinion addressing
various issues affecting migrant workers and calling for
measures to ease, under certain conditions, migrants’ abil-
ity to settle in urban areas.13

e 2006 revisions to the compulsory education law codify a
guarantee of equal educational opportunities for children
outside the jurisdiction of their hukou registry.14

e During the 10th session of the National People’s Con-
gress (NPC) in March 2007, Chinese legislators approved
a resolution creating a delegate quota in the NPC reserved
for migrant workers.15

e In 2007, the Ministry of Public Security formulated a se-
ries of proposals to submit to the State Council for ap-
proval.1®6 Major reforms in the proposal include improving
the temporary residence permit system, improving the
ability of migrants’ spouses and parents to transfer hukou
to urban areas, and using the existence of a fixed and legal
place of residence as the primary basis for obtaining reg-
istration in a city of residence.l?

Uneven implementation of hukou reform at the local level has
dulled the impact of national calls for change. Fiscal burdens
placed on local governments have served as disincentives for imple-
menting reforms. Fears of population pressures and citizen activ-
ism, in addition to discriminatory attitudes against migrants, also
have fueled resistance from local governments.1® Since 2001, many
provinces and large cities have implemented measures that allow
migrants to obtain an urban Aukou, but they generally give pref-
erence to wealthier and more educated migrants by conditioning
change in status on meeting requirements such as having “a stable
place of residence” and a “stable source of income,” as defined in
local provisions.l® New reforms instituted in Chengdu in 2006
allow some migrants to obtain a Aukou where they rent housing in
the city and reside in it for over a year, but the reforms also impose
conditions that disadvantage poorer migrants.20 Other policies also
are detrimental to broader reforms of the hAukou system. In 2005,
authorities in Shenzhen implemented tighter restrictions against
migrants by suspending the processing of hukou applications for
migrants’ dependents. Authorities also said they would limit the
growth of private schools for migrant children and require migrant
parents to pay additional fees to enroll their children in public
schools.21 In 2006, Shenyang municipal authorities reversed 2003
relaxations on Aukou requirements when they reinstituted tem-
porary residence requirements for migrants.22

Some local government measures have been beneficial to improv-
ing conditions for migrants. After the State Council called in 2004
for abolishing employment restrictions for migrants, the Beijing
municipal government followed suit with local reforms in 2005 that
eliminated restrictions on migrant workers holding certain occupa-
tions.23 In 2005, Henan provincial authorities reported that they
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would institute measures to increase migrant workers’ access to
healthcare while in urban areas.24 In 2006, authorities in a district
within the city of Xi’an reported instituting measures granting all
residents equal access to social services.25 Some local governments
have removed discriminatory compensation levels for rural mi-
grants. In October 2006, the Chongqing High People’s Court issued
an opinion stipulating that rural migrants who have resided in
Chongqing for over a year and have an “appropriate source of
income” are entitled to the same compensation as urban Aukou
holders in traffic accident cases.26 The Supreme People’s Court is
currently contemplating a new judicial interpretation on the role of
hukou status in determining death compensation rates.2?

Central and local governments have accompanied measures to
address discrimination against migrants with calls to strengthen
supervision over migrant populations, reflecting concerns over
perceived social unrest. The 2003 directive articulating broad pro-
tections for migrant workers also supports measures to increase
control over them, including through “social order management re-
sponsibility systems.”28 Although a government official called in
2005 for transforming management techniques from methods of
control to methods of service,29 authorities have continued to enact
measures to exert government control. A circular from Henan prov-
ince issued in 2006 called for monitoring migrants by keeping files
on their rental housing.3°

FREEDOM OF TRAVEL

The Chinese government continues to enforce restrictions on citi-
zens’ right to travel, in violation of international human rights
standards.3! The Law on Passports, effective January 2007, articu-
lates some beneficial features for passport applicants, but gives of-
ficials the discretion to refuse a passport where “[t]he competent
organs of the State Council believe that [the applicant’s] leaving
China will do harm to the state security or result in serious losses
to the benefits of the state.”32 Authorities restrict travel to penal-
ize citizens who express views they deem objectionable. The Chi-
nese government initially failed to approve democracy activist Yang
Jianli’s passport application,33 which he submitted after his release
from prison in April 2007.3¢ In August, however, authorities
allowed Yang to travel to the United States. Authorities had
detained Yang in 2002 when he crossed into China on another per-
son’s passport. Authorities had earlier refused to renew his pass-
port and had barred him and other activists from entering the
country.3® Chinese officials have prevented other activists from
traveling abroad, including rights defender Tang Jingling, whose
passport was confiscated by Guangdong border authorities in Sep-
tember 2006 as he was en route to New York. Tang brought an ad-
ministrative lawsuit against the government in December 2006.36
In February 2007, the government prevented a group of writers
from participating in a conference in Hong Kong by denying visas
to some writers, warning others not to attend, and directly pre-
venting some from passing through border controls into Hong
Kong.37 [See Section II—Freedom of Expression for more informa-
tion.] In June 2007, authorities intercepted human rights defenders
Yao Lifa and Zeng Jinyan at the airport and prevented them from
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traveling to an overseas human rights conference.3®8 In dJuly,
authorities rejected Mongol rights advocate Gao Yulian’s passport
application on the grounds of “possible harm to state security and
national interests.”32 In August, Shanghai authorities denied the
passport applications of rights defense lawyer and former political
prisoner Zheng Enchong and his spouse Jiang Meili.49 The same
month, authorities in Beijing prevented Yuan Weijing, spouse of
imprisoned rights activist Chen Guangcheng, from traveling over-
seas to accept an award for her husband.4l In 2007, authorities
also denied passport applications from the family members of de-
fense lawyer Gao Zhisheng.42

The government also uses travel restrictions to control religious
citizens’ overseas travel and to punish religious adherents deemed
to act outside approved parameters. [See Section II—Freedom of
Religion for more information.] The central government has in-
creased control over Muslims’ ability to undertake overseas reli-
gious pilgrimages, especially since 2004. In June 2007, overseas
media reported that authorities in the Xinjiang Uighur Autono-
mous Region (XUAR) implemented a policy to confiscate passports
from Muslims, and Uighurs in particular, in a reported effort to en-
force restrictions on overseas pilgrimages.#3 In July, the XUAR
government announced the public security bureau would strength-
en passport controls as part of its campaign to curb unauthorized
pilgrimages.#* House church leader Zhang Rongliang, who resorted
to obtaining illegal travel documents after the government refused
to issue him a passport, was sentenced to seven and one-half years’
imprisonment in 2006 on charges of illegally crossing the border
and fraudulently obtaining a passport.4®> Also in 2006, authorities
detained two leaders of the unregistered Wenzhou diocese, Peter
Shao Zhumin and Paul Jiang Surang, after they returned from a
pilgrimage to Rome. Six months after their detention, Shao and
Jiang received prison sentences of 9 and 11 months, respectively,
after authorities accused them of falsifying their passports and
charged them with illegal exit from the country.46 Authorities
placed house church historian and former political prisoner Zhang
Yinan and his family under surveillance in 2006 after he tried to
gpply 5071' a passport to attend a religious function in the United

tates.
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