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NOMINATION OF HELENE N. WHITE, OF
MICHIGAN, TO BE CIRCUIT JUDGE FOR THE
SIXTH CIRCUIT; RAYMOND M. KETHLEDGE,
OF MICHIGAN, TO BE CIRCUIT JUDGE FOR
THE SIXTH CIRCUIT; AND STEPHEN JOSEPH
MURPHY III, OF MICHIGAN, TO BE DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT
OF MICHIGAN

WEDNESDAY, MAY 7, 2008

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:11 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Cardin, Specter, Hatch, Grassley, Kyl,
Sessions, Cornyn, Brownback, and Coburn.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. I have been speaking during
the last several weeks about the progress we have made and are
making in repairing the terrible damage done to our confirmation
process and about our progress in reducing judicial vacancies.

The American people do not want judicial nominations rooted in
partisan politics. They want Federal judges who understand the
importance of an independent judiciary. Our independent courts
are a source of America’s strength, endurance and stability. Our ju-
dicial system has been the envy of the world. The American people
expect the Federal courts to be impartial forums where justice is
dispensed without favor to the right or the left or to any political
party or faction. They are the only lifetime appointments in our
Government, and as a result, these nominations matter a great
deal. The Federal judiciary is the one arm of our Government that
should never be politicized or made political, regardless of whether
we have a Democratic President or a Republican President.

Now, today we see a demonstration of the progress about which
I have been speaking and for which I have been working. Today’s
hearing moves us closer to confirming President Bush’s nomina-
tions to the last two vacancies on the Sixth Circuit Court of Ap-
peals. This completes the task I began when I became Chairman

o))
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in the summer of 2001, when the Sixth Circuit was in turmoil and
nominations had been road-blocked for years. At that point there
were four vacancies on the Sixth Circuit. I thought I would go
through some of this history for those who may be new to all this
or may not remember this.

When I scheduled a hearing and a vote for Judge Julia Smith
Gibbons, and then for Judge John Marshall Rogers, we were able
to break an impasse that had lasted for 5 years. The other party
had blocked all of President Clinton’s nominees. I quickly moved to
President Bush’s. And if we confirm Judge White and Mr.
Kethledge, that would complete the process by filling the two re-
maining vacancies on the Sixth Circuit.

I continue in this Congress, and I will continue with a new Presi-
dent in the next Congress, to work with Senators from both sides
of the aisle to ensure that the Federal judiciary remains inde-
pendent and able to provide justice to all Americans, without fear
or favor.

The Michigan vacancies on the Sixth Circuit have proven a great
challenge. I do want to commend Senator Levin and Senator Stabe-
now for working to end the impasse. I have urged the President to
work with the Michigan Senators and, after 7 years, he has. Last
month our extensive efforts culminated in a significant develop-
ment that can lead to filling the last two vacancies on the Sixth
Circuit, both vacant so long that they have now been classified as
“judicial emergencies.”

This accomplishment stands in sharp contrast to the actions of
my friends, the Senate Republicans who refused to consider any—
any—of the highly qualified nominations to the Sixth Circuit Court
of Appeals during the last 3 years of the Clinton administration.
Those nominees included Judge White; also, Kathleen McCree
Lewis, an accomplished attorney and the daughter of former Solic-
itor General of the United States and former Sixth Circuit Judge
Wade McCree; and Professor Kent Markus. Professor Kent Markus
was supported by his home-State Senators, both Republicans.

So, accordingly, I am delighted to welcome Judge Helene White
to the Committee. Judge White has served on the Michigan Court
of Appeals during the past 15 years, having been elected by the
people of Michigan in 1992. Before that she served for a dozen
years on the Wayne County Circuit Court, a court of general trial
jurisdiction, the Common Pleas Court for the city of Detroit, and
the 36th District Court of Michigan. But here is how she is de-
scribed by the Bush White House on their website. President
Bush’s website described her as “an experienced and highly quali-
fied judge, who is known for her intellect, work ethic, and de-
meanor.” I do not want to upset President Bush by saying this, but
I totally agree with the President on this issue. In addition, she
has been active as a member of the legal community and of com-
munity organizations including COTS, the Coalition on Temporary
Shelter, something my wife and I support in Burlington, Vermont;
JVS, Jewish Vocational Services; and the Metropolitan Detroit
Young Women’s Christian Association.

Now, she was first nominated by President Clinton to a vacancy
on the Sixth Circuit in January 1997, more than 11 years ago, but
the Republican-led Senate refused to act on her nomination. She
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waited in vain for 1,454 days for a hearing, before her nomination
was withdrawn in March of 2001. Hers was one of the scores—ac-
tually, about 60—of qualified judicial nominees who were pocket
filibustered during that time. But as I said, last month President
Bush reconsidered, renominated her, and according to his website
has very high praise for her.

Our second Sixth Circuit nominee is Raymond Kethledge. Mr.
Kethledge is a young man who has spent 8 years in legal practice
in Michigan beginning as an associate in the litigation department
of Honigan Miller Schwartz and Cohn, later as a partner at the
boutique litigation firm of Feeney Kellett Weinner and Bush and,
since the summer of 2003, as a founding member of his own firm,
that of Bush Seyferth Kethledge and Paige. He also spent a year
as an in-house counsel at Ford Motor Company in their general
counsel’s office. I am also glad to see that he has performed pro
bono legal services, something I have always thought lawyers
should do and something that the managing partner in the law
firm I was in when I first came out of law school insisted that ev-
erybody perform pro bono service, as did he.

Our third nomination for consideration today is the President’s
recent nomination of Stephen Joseph Murphy III to be a United
States District Judge for the Eastern District of Michigan. That va-
cancy is also classified as a “judicial emergency.”

When on April 15 he announced the renomination of Judge
White, I commended the President. Since then I have sought to ex-
pedite consideration of these Michigan nominees in recognition of
the breakthrough represented by the agreement reached between
the President and the Michigan Senators. The Michigan Senators
have always been interested in a bipartisan solution to judicial va-
cancies on the Sixth Circuit. I remember, Senator Levin, you had
worked, and Senator Stabenow, with former Governor Engler, actu-
ally a Republican Governor, and reached an agreement that he was
strongly in favor of but was rejected by the White House. And you
had previously proposed a bipartisan commission as a way to reach
consensus in Michigan. Today, I thank and commend the Senators
from Michigan, and again I thank the President for finally working
with them and us.

In light of that cooperation, we have taken extraordinary steps
to expedite this hearing. I thank all members for their cooperation.
I recently received a letter from Senator McConnell and Senator
Specter in which they note the importance of our receiving updated
ABA peer reviews for these new nominations. I want Senator Spec-
ter to know that I agree with him that those are important. The
ABA Standing Committee has been working diligently to provide
reviews on the recent nomination of Justice Steven Agee to the
Fourth Circuit as well as other nominations. They have been help-
ful, and we appreciate their efforts. Given the ABA ratings we have
received in connection with the prior nominations of Judge White
and Mr. Murphy, I expect the new ratings will not present a con-
cern about qualifications. As I have assured Senators McConnell
and Specter, I will seek to ensure that we proceed in an orderly
fashion, that all Senators have a fair opportunity to question the
nominees, and that we have all the materials we need in order to
fairly consider these nominations.
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Now, I am sure there are some who prefer partisan fights de-
signed to energize a political base during an election year. I do not.
The Republican Senate majority during the last 5 years of the Clin-
ton administration more than doubled vacancies on our Nation’s
circuit courts. They went from 12 to 26 to 32 during the transition.
We have been able to reverse that trend. We have reduced circuit
vacancies by almost two-thirds. Today there are fewer circuit court
vacancies than at any time since the 1996 session. In fact, our
work has led to a reduction in vacancies in nearly every circuit. We
are heading toward reducing circuit court vacancies to single digits
for the first time in decades. With these nominations, we are also
poised to add the Sixth Circuit to the other five circuits without a
single vacancy, thanks to our efforts.

I am determined to prioritize progress, not politics, and focus the
Committee on those nominations on which we actually can make
progress, those on which the White House has finally begun to
work with the Senate. Of course, the alternative is to risk becoming
embroiled in contentious debates for months and then foreclose any
of the progress we have made. We saw it happen last year when
we had a controversial nomination took 5% months of debate after
a hearing before Senate action was possible. We saw what hap-
pened during the last several months of the last Congress. There
were many hearings on many controversial nominations, and ev-
erything slowed up. I like to make progress, and that is what we
have tried to do. And during the years that I have been privileged
to serve as Chairman of this Committee, we have been able to.

Senator Specter.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you, Mr. Chairman.

I think that it bears repeating that we are approaching a hearing
for Judge White which does not conform with the practices of the
Committee and is an unusual rush to judgment. I begin with the
letter sent to the Chairman and me yesterday from the American
Bar Association raising concerns and objecting to the hearing in ad-
vance of the ABA report.

I look at the sequence with Judge White’s nomination on April
15th of this year, 21, 22 days ago; the questionnaire not completed
until April 25th; FBI report not completed until April the 25th; and
at the time sequence where nominations have been handled in the
past with deliberation and not this racetrack approach.

The comments in 2001 were noted in the ABA publication which
said, “Several key Democratic Senate leadership, most significantly
Patrick J. Leahy of Vermont, say that”—

Chairman LEAHY. Leahy. Not Leehy. Leahy.

Senator SPECTER. Excuse me, but I have the floor.

Chairman LEAHY. I just want to—

Senator SPECTER. Excuse me. I know that is not regarded around
here, Mr. Chairman, but I have the floor. If you have a correction,
you may have a chance to do it.

“# # * gay that they will wait for the ABA’s input before moving
forward on any nomination.”
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When a hearing was scheduled for Peter Keisler 33 days after his
nomination, all of the Committee Democrats signed a letter to me
asking for a postponement. One of the concerns was, “Given how
quickly the Keisler hearing was scheduled, the ABA has not even
completed its evaluation of this nominee.” The letter said, “We
should not be scheduling hearings for nominees before the Com-
mittee has received the ABA ratings.”

Senator Schumer said, “So let me reiterate some of the concerns
we expressed about proceeding so hastily on this nomination. First,
we have barely had time to consider the nominee’s record. Mr.
Keisler was named to this seat 33 days ago, so we are having this
hearing with astonishing and inexplicable speed.” That does not
compare with the speed of this hearing.

The situation is even in more stark contrast when we take a look
at how long people have been waiting for hearings or action by the
Committee. Peter Keisler’s nomination has been pending for more
than 675 days. Robert Conrad has waited 290 days for a hearing
and has been the subject of critical, really defamatory statements
in this Committee room about being anti-Catholic without being
given a chance to defend himself. Stephen Matthews, to the Fourth
Circuit with a judicial emergency, has been waiting over 240 days.

Since the hearing has been scheduled, the Republican members
are prepared to proceed. We have accommodated schedules. I met
for the better part of an hour yesterday with Judge White. But it
would be my hope that the Committee will schedule hearings for
others like Conrad and Matthews and others.

It is hard to see the judicial wars being exacerbated and intensi-
fied in the U.S. Senate, but I see that coming if, as stated, this is
the last of the circuit court nomination hearings. This has been a
battle to the detriment of the American people for the last 20
years. In the last 2 years of the Reagan administration, the Demo-
crats controlled and stonewalled. The same in the last 2 years of
the Bush I administration. And in the last 6 years of the Clinton
administration, Republicans were even worse. Hard to be worse,
but Republicans were. And I voted with the Clinton nominations
when they were qualified. And the Senate almost came apart in
2005 with the filibusters and the so-called constitutional or nuclear
option.

And it had been my hope that Senator Leahy and I would have
structured a new era in the Senate. In the Roberts hearing, Sen-
ator Leahy took a courageous leadership position supporting Rob-
erts for Chief Justice. Counting the Independent in the Senate, a
majority of the Democrats, 23, voted for Roberts. And it had been
my hope that we would come to a truce. But the warfare goes on,
and the American people are in the firing line.

There are judicial emergencies all over this country, exemplified
by the Fourth Circuit where people need a day in court and are not
getting it, people who have automobile accidents and are out of
work and have medical bills, cannot get redress in the courts. Ver-
dicts cannot be heard on appeal. We do not have to paint a graphic
picture of what judicial vacancies mean. And this is all to the det-
riment of the American people. But I tell you, Mr. Chairman, a
longstanding trend of some 40 years that is becoming very, very
personal, and if it continues, there is going to be a new Congress,
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there may be a President of a different party, and what has hap-
pened will look modest in comparison to what the scorched earth
may be.

So I would urge you to reconsider. I would urge you to use some
of the approach which you and I took to the confirmation of Roberts
and Alito. When the White House wanted to have the Roberts
hearings begin on August 28th, I consulted with you, and I thought
your objections were sound. And the hearings began after Labor
Day. Your view prevailed because I thought it was right over the
White House view. Similarly, the White House wanted Alito—I
know the time, Mr. Chairman. I also know when you arrived. The
White House wanted Alito confirmed before Christmas, and you ob-
jected, and you were right. And I agreed with you. Later, the Presi-
dent personally told me that the timing was correct. So here you
see, Senator Leahy, you and he have agreed more than once—not
much more than once, but occasionally more than once.

But I do hope for the sake of the country and for the sake of the
Senate that you reconsider this nomination-confirmation process.
Thank you.

Chairman LEAHY. Well, thank you. I am glad to hear the Presi-
dent said that about the timing to you. I wish he had said it to me.
In fact, he seemed surprised several months after the Roberts nom-
ination—when I told him I had voted for Roberts, he seemed sur-
prised to hear that I had.

I would note on the ABA, we are not going to vote on any of this
until the ABA reports are in. As you know, there is a precedent for
this. When you were Chairman, we held five hearings under you
as Chairman before ABA ratings came in, including one where the
rating turned out that the person was not qualified. And I know
that people have been waiting. Judge Helene White has been wait-
ing for 11 years. Mr. Kethledge and Mr. Murphy have been pend-
ing longer than Conrad and Matthews that you mentioned on their
own terms here in Michigan. But let’s hear from one of the most
senior members of the Senate, Senator Levin—he has been very
patiently waiting—and Senator Stabenow.

PRESENTATION OF HELENE N. WHITE, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE SIXTH CIRCUIT; RAYMOND M.
KETHLEDGE, NOMINEE TO BE CIRCUIT JUDGE FOR THE
SIXTH CIRCUIT; AND STEPHEN JOSEPH MURPHY III, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE EASTERN DISTRICT
OF MICHIGAN, BY HON. CARL LEVIN, A U.S. SENATOR FROM
THE STATE OF MICHIGAN

Senator LEVIN. Mr. Chairman, thank you and Senator Specter
and members of the Committee for holding the hearing today. We
are pleased to be here to introduce three Michigan nominees: He-
lene White and Raymond Kethledge, whom the President has nom-
inated to the Sixth Circuit Court of Appeals; and Stephen Murphy,
whom the President has nominated to the Eastern District of
Michigan.

Judge White has been a judge on the Michigan State Court of
Appeals for 15 years. Before that, she served as judge on the
Wayne County Circuit Court, which is our top trial court, for 10
years. She graduated with honors from Barnard College, Columbia
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University, and earned her J.D. at the University of Pennsylvania
Law School.

Judge White, as the Chairman mentioned, was previously nomi-
nated by President Clinton for a vacancy on the Sixth Circuit start-
ing in 1997. The nominations were returned to the President with-
out a hearing, as was the nomination of Kathleen McCree Lewis.
And I want to make reference to Kathleen McCree Lewis here
today for two reasons. First, I want to honor her memory in this
setting. I also want to make reference to her because there is, in
a letter which you have received from the widower of Judge Susan
Bieke Neilson, whose vacancy is up for nomination today, a letter
to the Chairman and the Ranking Member of this Committee from
Judge Neilson’s husband. And Judge Neilson served on the Sixth
Circuit for a tragically short period of 3 months, and, again, it is
her seat on the Sixth Circuit that is the open seat to which Judge
White has been nominated. This is a few excerpts from the letter
from Jeff Neilson, who is the spouse, the widower of Judge Neilson.

“Senators Leahy and Specter: I thought it appropriate to cor-
respond with you upon my becoming aware of the nomination of
Judge White to fill the vacancy on the United States Court of Ap-
peals for the Sixth Circuit occasioned by the death of my wife,
Susan Bieke Neilson, and to state without reservation that Susan
would be absolutely delighted that Helene would be her successor
on the Sixth Circuit.” And then he makes reference to their fond-
ness for Kathy McCree Lewis, and he closes by saying, “I believe
that Helene will reflect the best qualities of both Susan and Kath-
leen in the performance of her duties, so that although death has
precluded their presence on the Sixth Circuit, they will be there in
spirit.”

The second nominee is Ray Kethledge. He is currently a partner
at Bush Seyferth Kethledge and Paige in Troy, Michigan. Before
joining the firm, Mr. Kethledge served as a law clerk to Justice An-
thony Kennedy on the U.S. Supreme Court, having earlier clerked
for Judge Ralph Guy of the U.S. Court of Appeals for the Sixth Cir-
cuit, a very beloved judge. Mr. Kethledge also served as judiciary
counsel to Senator Spence Abraham, our former colleague, whom
we all know, from 1995 to 1997, and Ray Kethledge graduated
magna cum laude from the University of Michigan Law School in
1993.

Finally, Stephen Murphy, who has been nominated to the Dis-
trict Court for the Eastern District of Michigan, currently serves as
the U.S. Attorney for the Eastern District. Prior to his service as
United States Attorney, Mr. Murphy was an attorney with General
Motors’ legal staff in Detroit and worked for the U.S. Department
of Justice for more than 12 years. He is a 1987 graduate of the St.
Louis University School of Law.

Finally, I want to again thank this Committee for your efforts to
promote a resolution of this long unresolved matter, and I look for-
ward to working with our colleagues to move these three nomina-
tions hopefully through the Senate.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you very much, Senator Levin.

Senator Stabenow.
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PRESENTATION OF HELENE N. WHITE, NOMINEE TO BE CIR-
CUIT JUDGE FOR THE SIXTH CIRCUIT; RAYMOND M.
KETHLEDGE, NOMINEE TO BE CIRCUIT JUDGE FOR THE
SIXTH CIRCUIT; AND STEPHEN JOSEPH MURPHY III, NOMI-
NEE TO BE DISTRICT JUDGE FOR THE EASTERN DISTRICT
OF MICHIGAN BY HON. DEBBIE STABENOW, A U.S. SENATOR
FROM THE STATE OF MICHIGAN

Senator STABENOW. Well, thank you, Mr. Chairman, for holding
this hearing, and while we all recognize the checkered past as it
relates to judicial nominations, I would, with all due respect, just
indicate that we have here today two Democratic Senators that are
here introducing the President’s nominations. And it seems to me
this is the process that we want to have happen, for people to be
coming together. And I hope this is viewed as a positive reflection
of the process of working together.

I am very pleased to join Senator Levin in being here to welcome
and introduce Judge Helene White and Mr. Raymond Kethledge
and also Mr. Stephen Murphy III and their families. It is wonder-
ful to see their families and children, and we know this is a very
special day for all of them.

As has been indicated, Judge Helene White brings 30 years of
distinguished legal experience to the Federal bench. She has been
a State judge since 1981, has served on both the 36th District
Court for the city of Detroit and Wayne County Circuit Court.
Since 1992, she has served on the Michigan Court of Appeals. She
is a graduate of the University of Pennsylvania Law School and the
Barnard College at Columbia University. I want to welcome Judge
White and her family. It was wonderful to meet her two children
today.

Mr. Raymond Kethledge graduated from the University of Michi-
gan and the University of Michigan Law School. I have to say as
a Michigan State University graduate, this is a real historic mo-
ment here that I am supporting a University of Michigan graduate.
Mr. Kethledge has worked for Senator Spence Abraham as his judi-
cial counsel and followed that by clerking for both Justice Kennedy
on the Supreme Court and Judge Ralph Guy on the Sixth Circuit
of Appeals, and he is currently in private practice. So we want to
welcome Mr. Kethledge and his family as well, and I was so
pleased to meet his son and daughter today as well. We know it
is a special day for them.

And, finally, I would like to introduce Stephen Murphy. He is a
graduate of St. Louis University School of Law. Mr. Murphy’s prac-
tice as both a Federal prosecutor and defense attorney in his prac-
tice, business litigation as an attorney for General Motors. Since
2005, he has served as the U.S. Attorney for the Eastern District
of Michigan. Mr. Chairman, we welcome Mr. Murphy and his fam-
ily as well, and very much appreciate your taking the time of the
Committee for this hearing.

Thank you.

Chairman LeEAaHY. Well, thank you very much, and I know both
of you, I understand, have other committees you are supposed to
be at, so I appreciate your being here. Thank you.
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As Senator Levin and Senator Stabenow step down, we will just
take a minute so we can set up to have the three nominees come
back up to the table. Thank you very, very much.

Chairman LEAHY. Would you please stand and raise your right
hand? Do you solemnly swear that the testimony you will give in
this matter will be the truth, the whole truth, and nothing but the
truth, so help you God?

Judge White. I do.

Mr. Kethledge. I do.

Mr. Murphy. I do.

Chairman LEAHY. Thank you. Please be seated.

Traditionally what we do at this point is ask for any opening
statement from any one of you, and the tradition is I would ask you
to be brief. But I would ask you in doing that if you would first—
and let’s begin with you, Judge White—if you have members of
your family or associates or friends who are here, please introduce
them, because that actually goes into the record, and someday in
the White Library or the Kethledge Library or the Murphy Library,
somebody will look back there and say, “I was there at that hear-
ing.”
Judge White, go ahead. Do you have family members here?
Judge White. I do.

Chairman LEAHY. Please introduce them. There should be a little
red button. If the light comes on, it is on. He is going to show you.
Okay. Go ahead.

STATEMENT OF HELENE N. WHITE, NOMINEE TO BE CIRCUIT
JUDGE FOR THE SIXTH CIRCUIT

Judge WHITE. Thank you very much, Chairman Leahy. I will
then begin by introducing the friends and family who have joined
me today. Over the years, I have been blessed with their love and
suf)port, and I am honored that they took the time to come today.

have some friends from Michigan who are with me: Jane
Schelberg, Cathy Radner, and Elaine Fieldman. And I have friends,
I have extended family: from Washington State Amy Regan, and
from Washington, D.C., Josh Levin and his family. And, of course,
I have my immediate family, and that would be my sister and her
husband, Nancy and Larry Roth, from New York; and my precious
children, Benjamin and Francesca. And I omitted my friends from
law school(:j Nancy Walters from Boston, and Ruth Katz from Wash-
ington, D.C.

hairman LEAHY. When you get a copy of the transcript, you can
double-check the spelling of the names, because they will all be in-
terested in. I am delighted to see your children here. I have a
granddaughter named Francesca. That is a wonderful name.

Judge \§7HITE. And I would like to thank you, Chairman Leahy,
Ranking Member Specter, members of the Committee, for this op-
portunity to appear before you. And I would like to take this mo-
ment to express my deep gratitude to President Bush for nomi-
nating me to this high office. I am both awed and honored and
humbled by the trust that he has placed in me by making this
nomination.

Chairman LEAHY. Thank you. Is that it?

Judge WHITE. Yes, sir. Thank you.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES
PUBLIC
1. Name: Full name (include any former names used).
Helene Nita White
2. Position: State the position for which you have been nominated.
United States Circuit Judge for the Sixth Circuit

3. Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

Office: Michigan Court of Appeals
3020 West Grand Boulevard, Suite 14-300
Detroit, Michigan 48202
~ 4, Birthplace: State year and place of birth.
1954; Jackson Heights, New York
5. Marital Status: (include name of spouse, and names of spouse pre-marriage, if
different). List spouse’s occupation, employer’s name and business address(es). ‘Please,
also indicate the number of dependent children.
Divorced; 2 dependent children
6. Education: List in reverse chronological order, listing most recent first, each college,
‘law school, or any other institution of higher education attended and indicate for each the
dates of attendance, whether a degree was received, and the date each degree was
received.
University of Pennsylvania Law School, 1975-1978; 1.D., 5/78
Barnard College, Columbia University 1972-1975; A.B. cum laude, 7/78

Harvard University, summer 1971, no degree, (attended between 11th and 12" grades,
receiving college credit used for accelerated college graduation.)

7. Employment Record: List in reverse chronological order, listing most recent first, all
governmental agencies, business or professional corporations, companies, firins, or other
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enterprises, partnerships, institutions or organizations, non-profit or otherwise, with
which you have been affiliated as an officer, director, partner, proprietor, or employee

since graduation from college, whether or not you received payment for your services.

Include the name and address of the employer and job title or job description where
appropriate.

Employment:

1/93 to present’

Michigan Court of Appeals

3020 West Grand Blvd. Ste 14-300
Detroit, Michigan 48202

Judge

1/83 to 1/93 :

Wayne County Circuit Court

City-County Building, 2 Woodward Avenue
Detroit, Michigan 48226

Judge

9/81 to 1/83 : ’
36th District Court (successor court to Common Pleas Court)
421 Madison Avenue
- Detroit, Michigan 48225
Judge

-1/81 10 9/81 ‘
Common Pleas Court for the Clty of Detroit
421 Madison Avenue
Detroit, Michigan 48225
Judge

9/78 t0 8/80 .. '

Michigan Supreme Court

Michigan Hall of Justice

925 Ottawa - ‘

Lansing, Michigan 48909

Law Clerk to Justice Charles L. Levm

5/77 10 8/77

Morgan, Lewis & Bockius
1701 Market Street
Philadelphia, Pennsylvania
Summer Associate
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Other Affiliations:
5176 to 8/76; NAACP Legal Defense Fund; Volunteer Intern

VS (formerly Jewish Vocational Services)
Board of Directors, 2002 to present, Vice President, 2005 — present;

Detroit Institute of Arts : :
Board of Directors 2002 to present Board of Directors, Founders Jumor Council,
1991-1997;

Micﬁigan Legal Services; Board of Directors, 1993 to present

Jewish Federation of Metropolitan Detroit; Board of Govemofs, 1995-present

American Jewish Committee
Board of Governors, 1995 to present; Detroit cbapter board 1989-95; Detroit
chapter vice-president, 1992-95; Board, Belfer Center for American Pluralism,
1996-2002; Board, Blaustein Institute for Human Rights, 1996-2004;

COTS (Coalition on Temporary Shelter) _
Board of Directors, 1986 to 1995 and 1998 to 2006; President, 1992 to 1994

YWCA Metropolitan Detroit Board of Directors, 1986 to 1987, 1991-1994
Urban Caring Institute, Board of Directors, 1996-
Partner, NJH Associates, NIHA Associates, and RNJA, family investment pMershipsi

Powder 2001 LLC —~ Limitchiability Corporation holding a condominium unit in
Copper Mountain, Colorado;

MWCM LLC, Real estate development partriership, inactive member

Director, White-Roth Family Foundatibn |

Director, Slgmund and Sophie Rohlik F oundatxon

. Military Service and Draft Status: Ident:fy any service in the Us. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social

- security number) and type of discharge received.

T have not served in the military:
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9. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards; and any other
special recognition for outstanding service or achievement.

American Jewish Committee, Detroit Chapter, Centennial Celebration Outstanding
Leader; Isracl Bonds Attorney Division Eleanor Roosevelt Humanitarian Award;
Spirit of Detroit Award;

Detroit Human Rights Department Women's Committee Horizon Award;

Rated "Outstanding” by Detroit Bar Association i in Court of Appeals and Circuit Court
elections.

10. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been-a member, and give the
titles and dates of any offices which you have held in such groups.

~Michigan Court of Appeals, Rules Commlttee Chair 2002 - present; member, Settlement
Committee; .

Appellate Bench-Bar Conference, planning commxttee 1995-96, 1998 2004;

American Bar Association, Judicial Administration DlVlSIOn Appellate
Judges Conference

American Judicature Society

Women Lawyers Association of Michigan
Detroit Bar Association | |
Wolverine Bar Association

National Association of Women Judges (Chair, publicity committee, 1984-85 reglonal
membership, 1985-88) Internationial Association of Women Judges .

Michigan Judges Association
Circuit Court Docket Review Committee, 1990-92 (responsxble for dev1smg
improved case management practices and procedures, monitoring the dockets of
all judges, and assisting judges who fall behind)
Ciréuit Court Mediation Committee, 1986-88
Circuit Court Domestic Relations Committee, 1984-88

Circuit Court Executive Committee, 1988-92
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11. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapsesin -
membership. Please explain the reason for any lapse in membership.

‘ Michigan; February 14, 1979 — no lapse in membership

Pennsylvama February 14, 1979 — voluntary inactive status-
{Because I do not practice in Pennsylvania, I periodically assume inactive status
under rules of the Pennsylvania Disciplinary Board.)

b. Listall courts in which you have been admitted to practice, including dates of
- admission and any lapses in membership.  Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

Mlchlgan State Courts; February 14,1979 .
Courts of Commonwealth of Pennsylvania; February 14, 1979

12. Membershm

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to which
you belong, or to which you have belonged, or in which you have significantly
participated, since graduation from law school. Provide dates of membership or
participation, and indicate any office you held. Include clubs, working groups,
advisory or editorial boards, panels, committées, conferences, or publications.

Detroit Institute of Arts - Founders Society member for over 20 years; DIA
Board of Directors, 2002 — present; Vice chair, Directors Committee 2005 -
present; Founders Junior Council board member 1991-1997; Chair,
Nominating Committee 1994-95; Co-chair, Grants Committee, 1995-1996;
Advisory board, 1997-present; .

American Jewish Committee — member for over 20 years; Board of Governors,

* 1995-present; Executive Committee, 2002 — present; Chair, Emerging
Leadership Counsel, 2003 — present; Task Force on Governance 2005; Board,
Belfer Center for American Pluralism; 1996-2002; Board, Jacob Blaustein
Institute, 1996 ~2004; Detroit chapter board, 1989-95; chapter Vice-President,
1992-95; chapter Advisory Board 1996 — present;

Jewish Federation of Metropolitan Detroit - Board of Governors, 1995-present;
Israel and Overseas Committee 2000 —~ 2006, 2007 — present; Chair, PACT
Committee, 2003 — 2006; Planning and Allocations Steering Committee,
1998-2001; Community Services Division, 1995 — 2001, Chair, 1998 — 2001;
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Chair, Priorities Setting Committee for Families in Crisis; Community
Resources Committee; Community Outreach and Education Committee,
1996-1999; Co-chair, Leadership Continuum II, 1994-1995; Chair, Program
Committee Business and Professional Women’s division, 1992—1994;
‘Women's Division Board, 1992-1996;

JVS (formerly Jewish Vocational Services) — Board, 2002 — present; Vice
President 2005 — present;

Detroit Golf Club — social member, 2000 to 2006; golf member, 2006 to-present;
Congregation Shaarey Zedek — member 1993 to present;

Detroit: Zoological Society —member for over 20 years;

Detroit Science Center — member 1996 - present

Michigan Supreme Court Historical Society, member, 1992 - present

NAACP Life Member for over 20 years' .

Hadassah Life Member for over 20 years

University of Pennsylvania Law School Alumni Association

American Arabic & Jewish Friends, long-time member; co-chaired Essay
Contest Scholarship Committee

Other membership organizations to which I have belonged over the years:
ACLU '

Barnard Alumni Association

Biddie Law Library Associates

Children's Museum Friends

Detroit Interfaith Roundtable, NCCJ

Economic Club of Detroit

Friends of the Detroit Public Library

Goodfellows

Michigan Democratic Party and local Democratic Clubs

Trade Union Leadership Council (TULC)

Women's Economic Club

YWCA of Metropolitan Detroit, Board of Directors 1986-87, 1991-1994;
Detroit Women’s Forum — member 1985 —2002; advisory beard 1990-2002
Sojourner Foundation Adyisory Board 1985 - 2000

." The American Bar Association's Commentary to its Code of Judicial Conduct

states that it is inappropriate for a judge to hold membership in any organization
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that invidiously discriminates on the basis of race, sex, or religion. Please
indicate whether any of these organizations listed in response to 12a above
currently discriminate or formerly discriminated on the basis of race, sex, or
religion — either through formal membership requirements or the practical
implementation of membership policies. If'so, describe any action you have taken
to change these policies and practices.

None of these organizations invidiously discriminate to my knowledge. It is
possible that some of the Jewish organizations may have limited membership to
members of the Jewish faith and their families. If so, this policy would not have
affected the organizations’ inclusion of persons of all faiths in activities or
provision of services.

13. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
-editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Please supply four (4)-copies of all
published material to the Commiittee. :

Co-author, "Towards Excellence in Case Flow Managément," a monograph on the
Wayne Circuit Court published by the National Center for State Courts, 1991.

Co-editor, Torts: Michigan Law_and Practice 2d Ed, published by the
Institute of Continuing Legal Education, 2000.

b. Please supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, please give
the name and address of the organization that issued it, the date of the document,
and a summary of its subject matter,

None
- . Please supply four (4) copies of any testimony, official statements or other
- -communications relating, in whole or in part, to matters of public policy or legal .
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials,
None
d. Please supply four (4) copies; transcripts or tape recordings of all speeches or

talks delivered by you, including commencement speeches, remarks, lectures,
panel discussions, conferences, political speeches, and question-and-answer
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sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a copy
of the speech or a transcript or tape recording of your remarks, please give the
name and address of the group before whom the speech was given, the date of the
speech, and a summary of its subject matter. If you did not speak from a prepared
text, please furnish a copy of any outline or notes from which you spoke:

Over the years, | have participated as a' member of various panel discussions at
bench-bar, or state or local bar association, conferences and meetings. None. of
these have been recorded or transcribed to my knowledge, and I have not retained
any notes or outlines.

e. Pleaselist all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the-dates of these -
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

In 1982, after my election to the Wayne Circuit Court, I was interviewed by a
- Detroit News reporter and was the subject of a human-interest article. In the late
eighties, I was the subject of a similar article.

*14. Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each such
court. ,

a. Common Pleas Court for the.City of Detroit; elected 11/80, served 1/81 to 9/81

" The common pleas court was a court of limited jurisdiction and is no longer in
existence. The civil jurisdiction was co-extensive with that of the 36th District Court (see
below); the court had no cnmmal jurisdiction.

b. 36th District Court for the City of Detroit; scrved 9/81 to 1/83

The 36" District Court is the successor coutt to the Comimon Pleas Court; the law
creating the 36th District Court provided that Common Pleas Court judges would become
36th District Court judges.

The 36th District Court is a limited jurisdiction trial court. Over the years, the
monetary jurisdiction has been increased. During my tenure, the court had jurisdiction
over civil cases involving less than $10,000. The court also had jurisdiction in civil cases
transferred ("removed") from the circuit court, regardless of the-amount of damages.
There was a separate real estate division handling housing violations and landlord/tenant
and land contract disputes, The court's criminal jurisdiction includes felony warrants,
arraignments and preliminary examinations, and misdemeanor and ordinance violation
trials. The court also handles civil infractions and small claims.

c. Wayne County Circuit Court; elected 11/82, reelected 11/88; served 1/83 to 1/93.

The circuit court is the trial court of general jurisdiction and has limited appellate
jurisdiction. Cases include contract and insurarice disputes, products liability, medical
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malpractice, employment discrimination, civil rights, general personal injury, divorce and
child custody, criminal felony cases including drug conspiracy, homicide; criminal sexual
conduct, robbery and theft offenses, appeals from dlstrxct courts and administrative

. agencies and some probate appeals. .

d Judge Michigan Court of Appeals, elected 11/92; re-elected 11/98 and 11/04,
serving 1/93 to present

The Michigan Court of Appeals is an intermediate appellate court with general
appellate jurisdiction. The Court sits inl three~judge panels, except when a seven-member
conflict panel is convened. Appeals are of right and by leave from the circuit and probate
courts, and the Tax Tribunal, and by leave from the district courts, administrative
agencies, and the Worker's Compensation Appellate Commission. The Court has original
jurisdiction in special cases:

15. Citatiens: - Ifyou are or have beeﬁ a jﬁdge, please pro‘vide:
a. citations for all opinions you have written (inch;ding concurrences and dissents);
See éttachéd list of citations for all opinions I have written. k
b. é list of cases in which certiorari has been reques_ted of gfanted;
See attached list.

‘. ashort summary of and citations for all appellate bpinions or orders where your
decisions were reversed or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings;

1. People v Blackston, unpublished oplmon of the Court of Appeals issued 11/3/05
) (Docket No. 245099).

The judgment was vacated and remanded for consideration whether trial court
error was harmless beyond reasonable doubt 474 Mich 915 (2005), People v
Blackston (On Remand), unpublished opinion of the Court of Appeals issued
5/24/07 (Docket No. 245099), in licu of granting leave to appeal, Supreme Court
scheduled oral argument on whether to grant application for leave to appeal or
take other peremptory action 480 Mich 929 (2007). {Oral argument held 3/4/08.] .

2. Brown v Genesee County Bd of Commissioners (On Remand), 233 Mich App 325;
590 NW2d 603 (1998), revd 464 Mich 430 (2001).

The trial judge dxsnmssed the jail-inmate plaintiff's defectzve pubhc building.
claim, and a prior-pane} of the Court of Appeals affirmed. The Supreme Court
remanded for reconsideration in light of a recently decided case. On remand, the
panel on which I sat concluded that the recently decided case compelled a
different result, and reversed and remanded for reinstatement of the case. On
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appeal, the Supreme Court, two justices dissenting, and one not participating,
reversed, concluding that although the Court of Appeals correctly held that the jail
is a public building under the recent case, the plaintiff was not a member of the
public and therefore could niot maintain the action.

Lee v Macomb. County, 235 Mich App 323: 597 NW2d 545 (1999), revd 464
Mich 726 (2001). '

In an opinion I authored, two members of the Court of Appeals panel concluded -

that the plaintiff veterans had standing to seck to compel the defendant counties to

levy taxes to establish veterans’ relief funds in accordance with the soldiers’ relief

© fund act, although they had not applied for relief under the act in light of the
counties’ non-compliance, and that mandamus was a proper remedy. The

- Supreme Court reversed, concluding that the plaintiffs lacked standing (two =
justxces dissenting, and one coricurring on the basis that mandamus was an
improper remedy:)

Macomb County Prosecutor v Murphy, 233 Mich App 372; 592 NWZd 7'45
( 1999) revd 464 Mich 149 (2001).

'I'he Court of Appeals affirmed the circuit court’s determination that the defendant
. violated the incompatible offices act by sxmultan_eously holding positions as the

* delinquent personal property tax coordinator in the county treasurer’s office and
as an elected member-of a township board of trustees. The Supreme Court
reversed, concluding that although the Court of Appeals proper concluded that
both offices were subject to the act, because there was only a potential breach of -
. duty arising from the ability of the township to contract with the county for the
collection of its delinquent personal property taxes, the offices were not inherently
. incompatible and the defendant could properly hold both (three justices
concurring in the determination that the offices were subject to the act; but
dxssentmg on the basis that they were incompatible. )

Lopez v GMC, 219 Mich App 89; 555 Nwad 875 (1996), vacated and different
result reached on reconsaderanon 224 Mich App 618 (1997), v den 458 Mich
868 (1998)

The Court of Appeals held that it was bound by a prior published Court of
Appeals opinion addressing the admissibility of videotapes of out-of-court
experiments. Two panel members disagreed with the prior opinion, viewing it as
a departure from prior law, and concurred in the judgment of reversal solely
because bound by the prior opinion. I concluded that the prior opinion was not a
departure from, but merely applied, prior law, and concluded that the videotape
was used improperly at trial.

10
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Kent County v Home Ins Co, 217 Mich App 259; 551 NW2d 424 (1996), vacated
in part, app den in part 568 NW2d 671 (1997).

In this case involving the interpretation and application of pollution exclusion
clauses and a personal injury endorsement in insurance policies issued to the
plaintiff county regarding a solid waste landfill, the Court of Appeals affirmed in
part and reversed I part the trial court’s grant of summary disposition to the
insurance companies. In an opinion I'authored, the Court concluded that one
insurance company was properly granted summary disposition because the
“sudden and accidental” exception to the pollution exclusion clause was not

- applicable, and that summary disposition was improperly granted regarding the

other insurer because the “initial discharge” that is the focus of the “expected or
intended” clause is the discharge into the environment and not the deposit of
waste in the landfill; and under this interpretation there were questions of fact.

..The Court also concluded that the trial court properly granted summary

dlsposmon under thc personal i mjury endorsement

~ The Suprcme Court by order, demed the apphcatlon for leave to appeal of the

insurance company as to which summary disposition was reversed, and in lieu of
grantmg leave to appeal to the county, vacated the potion of the Court of Appeals'
opinion that held that the "sudden and accidéntal” exclusion did not apply, on the

" ground that the trial court did not reach the issue, and remanded to the trial court

for a determination whether the discharges were sudden and accidental.

Green v Wilson, 211 Mlch App 140; 535 NW2d 233 (1995), afﬁrmed in part, revd
in part; 455 Mich 342 (1997) :

The trial court dismissed the plaintiff's neghgence action against the drunk-driver
defendant, a Canadian resident who became drunk in a Michigan bar and then
collided with plaintiff's car on the Canadian side of the Detroit-Windsor Tunnel,
on the basis of lack of in personam jurisdiction, and dismissed plaintiff's
‘dramshop action against the Michigan bar that served him on the basis that
plaintiff failed to "name and retain" the "alleged intoxication person.” The Court
of Appeals held that there was adequate contact with Michigan to suppoit the
exercise of long-arm jurisdiction over the Canadian-resident defendant, that there
was Junsdmtlon under Michigan's long-arm statute, and that the "name and retain”
provision of the dramshop act did not preclude the continuation of a dramshop
action.against the bar where the alleged mtoxxcated person was not retained for
jurisdictional reasons.

In three separate opinions, a majority of the Supreme Coutt concluded that there
was no long-arm jurisdiction under Michigan's statute (one justice dissenting), but
that the Court of Appeals had correctly determined that the "name and retain”
provision did not bar the continuation of the action where the alleged intoxicated
person was dismissed for lack of jurisdiction (three justices dissenting).

11
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Weymers v Khera, 210 Mich App 231; 533 NW2d 334 (1995), revd 454 Mich 639
(1997).

In an opinion authored by another judge, in which I'concurred, the Court of
Appeals held that the "loss of chance” or "loss of opportunity” doctrine (allowing
for a percentage recovery based on the percentage chance of survival lost due to
the defendant's negligence), announced and applied by the Supreme Courtin a

- wrongful death case, applies also to injury cases if the plaintiff can establish that

the defendant's negligence proximately caused the loss of a substantial
opporturity of avoiding a particular harm. The Court also held that the trial court
abused its discretion in denying plaintiff's motion to amend the complaint.

A majority of the Supreme Court held that the doctrine should not be extended to

- the loss of an opportunity to avoid physical harm less than death (two justices

dissenting) and that the trial court did not abuse its discretion in denying the
plaintiff's motion to amend the complaint (one justice dissenting).

St. Luke's Hospital v Gzertz unpublished opinion per curiam issued November 5,

1996 (Docket No. 183199), revd 458 Mich 448 (1998)

The Court of Appeals held that the trial court erred in dismissing the hosp:tal'
claim against the doctor's estate seeking indemnification for amounts paid by the
hospital to-settle a malpractice action that alleged both active and passive
negligence against the hospital. The majority affirmed the dismissal of the
contribution claim concluding that the hospital did not give the doctor's estate a
reasonable opportunity to participate in settlement negotiations. The dismissal of
an unjust enrichment claim was also affirmed. I concurred in the opinion except
that I concluded that there were genuine issues of material fact regarding whether
the hospital gave adequate notice of the settlement, and therefore would have
reversed regarding the contn'buﬁon claim as well.

In the doctor's estate’ 's appeal; the Supreme Court concluded that the-
indemnification claim presented a case of first impression and that the claim could

" - not be maintained because the hospital had not sought summary disposition of the

active negligence claims or adequately notified the doctor's estate regarding
settlemcnt

Jackson v Saginaw Cty, unpublishied opinion per curiam issued May 10, 1996
(Docket No. 182564), revd in part 458 Mich 141 (1998)

The Court of Appeals reversed the trial court's grant of summary diéposition to

-the defendant doctor concluding that reasonable minds could differ regarding
-whether the doctor's conduct was so reckless as to demonstrate a-substantial lack

of concern whethier an injury resulted to the jail-inmate patient. I concluded that
there was also a-genuine issue regarding the county's alleged deliberate

12
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indifference to the plaintiff's serious medical needs. In the doctor’s appeal, the
Supreme Court concluded that there was inadequate support for a determination
that the doctor acted with gross negligence.

People v Thomas, unpublished opinion per curiam issued Noveniber 1, 1996
(Docket No. 171264), revd sub nom People v Gearns, 457 Mich 170 (1998).

The Court of Appeals reversed the defendant's convictions of second-degree
murder, felony-firearm and carrying a concealed weapon and remanded for a new
trial, concluding that'the defendant was denied a fair trial and his right of
confrontation undér Michigan case law.-when the trial court allowed the
prosecution to call a witness knowing that the witness would refuse to testify in

front of the jury.

. Inthree separate opinions, the Supreme Court reversed, four justices cbnéluding '

that while evidentiary error did occur, it was harmléss because it was highly
probable that in light of the strength and weight of the untainted evidence, the
tainted evidence did not contribute to the convictions.

Horace v City of Pontiac, 'unpublishéd opinion per. cunam issued August 29, 1995
(Docket No. 160572), revd 456 Mich 744 (1997).

The plaintiff fell while approaching the doors of the Pontiac Silverdome.. The -
circuit court granted the city's motion for summary disposition on governmental
unmumty grounds. The Court of Appeals remanded for reconsideration in light of
a prior Court of Appeals opinion that had been reversed by the Supreme Court on
other grounds concluding that remand was necessary because the area of the fall
and the area’s relationship to the building were insufficiently described in the
record.

The Supreme Court reversed, rejecting the holding of the prior Court of Appeals
opinion, and also concluding that the opinion was not binding under the "first-
out" rule because it had been reversed by the Supreme Court, albeit on different

o grounds. ‘Two justices would have-affirmed the Court of Appeals order of remand

for development of the record.

People v Rodgers, uhpublished opinibn per curiam issued March 1 i, 1997
(Docket No. 197802), modified 455 Mich 868 (1997).

The Court of Appeals initially reversed the defendant's convictions concluding
that the trial court improperly instructed the jury on attempted murder and erred
by failing to provide a requested instruction on the lesser offense of accessory
afier the fact when there was eviderice to support that instruction. The Court of
Appeals regarded the latter error not harmless in light of the jury's finding that
defendant was guilty of another intermediate charge. The Supreme Court
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remanded for reconsideration in light of People v Mateo, 453 Mich 203; 551
NW2d 891 (1996), a recently decided case addressing the standards for evaluating
reversible error. The Court of Appeals again reversed and vacated defendant's
convictions, concluding that under either test set forth in Mateo for determining
whether error was. harmless, it would reverse defendant's convictions.

The Sﬁpremc Court reversed in part, concluding that the trial court's refiisal to
give. an instruction on the lesser offense of accessory after the fact was harmless
€rior. - : v )

People v Hansford, order dated October 16, 1995 (Docket No. 188370), reversed
454 Mich 320 (1997). -

On initial review, the Court of Appeals determined that the defendant’s sentence

of 40-60 years as a fourth offender was disproportionate. On remand from the
Supreme Court for reconsideration in light of recently decided case, the Court of
Appeals (one judge dissenting) determined that the sentence constituted an abuse
of discretion. The Supreme Court reversed (two justices dissenting) concluding -
that because the defendant had demonstrated his inability to conform his conduct
to the laws of society, the court's sentence was not an abuse of discretion.

Grdncb' v Detroit Edison, 'unpublished Court of Appeals opinioh issued 12/27/94,
reversed by Supreme Court, three justices dissenting, 453 Mich 644; 557 NW2d

489 (1996):

' Plaintiff, a maintenance worker, was electrocuted when a ladder he was moving

touched one of defendant's power lines.. The circuit court granted summary
disposition to the defendant. The Court of Appeals reversed, concluding that the
injuries were foreseeable. -A majority of the Supreme Court concluded that

- -defendant owed no duty to plaintiff where the line was not in disrepair and .

plaintiff was an experienced workman who was aware of the presence of the line
and whose conduct was not foreseeable. ’

People v Suggs (On Remand), unpublished Court of Appéalé opinion, reversed by
Supreme Court, two justices dissenting, 452 Mich 702; 551 NW2d 108 (1996).

The Court of Appeals held that defendant's statement that "It's not that I don't
want an attorney to represent me, it's just that [defense counsel] never spoke to
me" was equivocal, and did not constitute an adequate waiver of counsel, and
remanded for a new trial. A majority of the Supreme Court concluded that the
record established an adequate waiver. '

People v Rydn, unpublished Court of Appeals opinion, revd by‘vSupremc Court,
three justices dissenting, 451 Mich™30; 545 NW2d 612 (1996).

Defendant was arrested with a kilogram of cocaine by federal agents, but was
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charged and convicted in state court after DEA agents turned over their file to
state authorities. On appeal, he argued that the decision to pursue a state
prosecution was vindictive. A panel of the Court of Appeals, of which I wasnot a
member, concluded that defendant's assertions concerning the DEA agents set
forth a prima face case of vindictiveness and remanded for an evidentiary hearing.
After an evidentiary hearing, the trial court found vindictive conduct violating
defendant's right to counsel. On appeal, the Court of Appeals panel of which I
was a member concluded that the trial court's findings were not clearly erroneous
and affirmed.

A majority of the Supreme Court concluded thaf because the state prosecutor was

“not involved in the allegedly vindictive conduct, and had independent authonty to

prosecute, the prosecutlon was not barred.

People v Watroba, unpublished Court of Appeals opinion issued 12/27/96
(Docket No. 192072), revd and remanded for consideration of other issues by
Supreme Court order, two justices dissenting, 450 Mich 967; 547 NW2d 649
(1996).

“The Court of Appeals concluded that one of defendant's claims of error, that the

trial judge improperly foreclosed the possibility of the jury having testimony read
back to it, was dispositive, and reversed and remanded for new trial. The Court
did not view the failure to-object at trial as forfeiting the issue because the trial -

- judge denied the jury's request summarily without argument of counsef. A

majority of the Supreme Court reversed, concluding that the issue was not
preserved, and remarided for consideration of defendant's remaining issues..

Masters v Detroit, unpublishéd Cdurt of Appeals opinion (Docket Nos. 154681,
154984), portion of opinion vacated and case remanded by Supreme Court order.
450 Mich 915; 543 NW2d 312 (1995).

In consolidated cases involving a class action on behalf of retired Detroit police
and fire fighters seeking a recalculation of their retirement allowances, the Court
of Appeals addressed the issues stated in defendants’ briefs and concluded that an
additional issue, which had not been raised as an issue in the briefs and
concerning which relief had not been requested, had not been properly raised and
preserved for review. ‘The Supreme Court vacated the portion of the opinion so
holding, and remanded the case for consideration of the issue on the merits. '

Taxpayers Allied for Constitutional Taxation v Wayne County, 203 Mich App
537; 513 NW2d 202 (1994), revd 450 Mlch 119; 537 NW2d 596 (1995).

The Court of Appeals held that plaintiff's action challenging the constitutionality
of an increase in a real estate transfer tax on the basis that it was adopted without
voter approval in violation of Michigan's Headlee Amendment was barred by the
statute of limitations because the action was brought more than one year after the
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tax was imposed. The Supreme Court reversed, concluding that the cause of
action did not arise until the tax was paid, and therefore the action was timely.

Wezsgerber v.Ann Arbor Center, unpublished Court of Appeals-opinion (Docket
No. 139321), revd by Supreme Court order, two justices dissenting, 447 Mich
963; 521 NW2d 601 (1994).

The Court of Appeals concluded that the trial court should have held a hearing
regarding juror truthfulness during voir dire when two jurors did not respond
affirmatively to the question whether any of the prospective jurors would be.
uncomfortable with the idea of awarding money damages for loss of life, but

" stated during deliberations that they could never award money for death. A~

majority of the Supreme Court reversed, concluding that no hearing was required.

OPINIONS WHILE A TRIAL JUDGE

Fields v Sinai Hospital, un;iublished Court of Appeals dpinidn (Docket No. .
120557).

As a circuit judge, I presided at a medical malpractice jury trial resulting in a
verdict for plamnﬁ's against defendant hospital based on the hospital's alleged
vicarious liability for a doctor's negligence. The Coutt of Appeals, relying in part
on a case that had been while the instant case was pending on appeal, which it

-+ found to be factually very similar, reversed on the basis that there was insufficient
-evidence to establish an agency by estoppel.

In re LeBlanc, 171 Mich App 405; 430 NW2d 780 (1988).

Asa cn'cuxt judge, 1 affirmed a probatc judge's decision not to waive junsdtctlon
of a juvenile, concluding that although the judge asserted that a Michigan .
Supreme Court decision left him with no discretion under the circumstances, his
opinion, discussing the applicable factors, demonstrated that he had, in fact,

- exercised discretion. The Court of Appeals reversed and remanded to the probate
. judge to make new findings and render a decision granting or denying waiver.

North Center Propérties v Roslyn Murray, unpublished Court of Appeals opinion.

As a circuit judge, I reversed a district court judgment in favor of plaintiff
landlord, concluding that defendant, who possessed the premises under a lease
‘with an option to purchase for an amount corresponding to the total rent under the
lease, had not forfeited her right to purchase the property where, although she had

failed to properly exercise the option according to its terms, she had virtually paid

for the property in rent. I conchided that the terms of the agreement rendered 1t,
in effect, a land contract. -
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The Court of Appeals disagreed with my analysis, and reversed concluding that
defendant had not acted to preserve her rights.- A dissenting judge would have
affirmed on the basis that defendant was entitled to equitable relief.

Leslie v Henry Ford Hospital, unpublished Court of Appeals opihioh.

As a circuit judge, I granted in part and denied in part defendant hospital's motion
for summary disposition in this medical malpractice action, concluding that
plaintiff's informed consent claim was time barred, but that there was a genuine
issue whether his claim based on the alleged improper administration of a dye was
timely where he filed suit shortly afier learning, during the course of discovery in
his action against the drug manuficturer, that the use of the dye in his treatment
was contraindicated,

. The Court of Appeals reversed, concluding that the entife action was’
barred because plaintiff believed that his injury bad something to do with the dye

- -more than six months before filing suit, and therefore he either discovered or

should have discovered the alleged malpractice more that six months before filing
the complaint.

People v Wolak, unpublished Court of Appeals opinion.

As a circuit judge, I denied defendant's motion fo dismiss the charges against bim,
brought on the basis that the prosecution had failed to comply with a statute.
requiring that a defendant be brought to trial within 180 days afier the prosecution
has notice that the defendant is an inmate in a state penal institution. The case

. had been assigned to me for trial with a procedural history that included several

appeals and trial court delays. A prior order of réversal erroneously remanded the
case to the wrong court. Iruled that the 180-day period did not begin to run from
the date of the Court of Appeals reversal, but from the date the file was received
in the proper court. The Court of Appeals reversed, concluding that the delay was
not excusable so as to stop the running of the 180-day period.

Ealey v Detroit, 144 Mich App 324; 375 NW2d 435 (1985).

As a circuit judge, I presidéd at‘a civil jury trial, arising from a police shooﬁng,

which resulted in @ verdict for plaintiffs. The Court of Appeals reversed,

concluding that there was insufficient evidence that the police officer did not act .

in good faith, and that the jury was improperly permitted to assess damages under
the civil rights claim for the parents' loss of their adult son.

Vargo v Denison, 140 Mich App 571; 364 NW2d 376 (1985).

As a circuit judge, I granted plaintiff a new trial in a personal ihjury automobile -

“negligence case in which the jury found negligence, but no proxirate cause. The

17

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00034 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0017



VerDate Nov 24 2008

27

Court of Appeals reversed, concluding that it was an abuse of discretion to do so.
In the following two cases, my decision as a circuit judge was reversed by the
Court of Appeals, but the Court of Appeals was later reversed by the Supreme
Court: ‘

Orzely Scoit Drug Company, unpublished Court of Appeals opinion, revd 449
Mich 550; 537 NW2d 208 (1995). .

Asa circuit judge, I granted a judgment notwithstanding the verdict to defendant
drugstore, setting aside a substantial jury verdict, on the ground that plaintiff's
illegal conduct in obtaining the controlled substance barred recovery. The Court
of Appeals reversed, concluding that comparative negligence principles
controlled, and further that plaintiff was insane. The Supreme Court reversed,
holding that the wrongful conduct rule precluded recovery.

Michigan Tax Management v Warren, 184 Mich App 644; 459 NW2d 83 (1990),
revd 437 Mich 506; 473 NW2d 263 (1991).

As a circuit judge, I awarded a successful plaintiff in a Freedom of Information

"Act case an attorney fee that was substantially lower than the amount requested.

The Court of Appeals reversed on the basis that the reasonableness of the fee was
not adequately disputed. The Supreme Court reversed, and reinstated the reduced
award, concluding that the reduced award was appropriate.

) Ih’the following case, my authored Court of Appeals opinion was affirmed-but

three justices criticized an aspect of the opinion.

People v Siebert, People v Oatman, 201 Mich App 402; 507 NW2d 211 (1993);

- affirmed 450 Mich 500; 537 NW2d 891 (1995).

The Court of Appeals held that the trial court erred in not permitting the
prosecutor to withdraw from a plea agreement that provided for a charge

" reduction (from a charge that carried a mandatory life sentence) in exchange for a

guilty plea to a lesser charge and an agreed upon sentence, when the judge
concluded that he could not agree to the sentence, but, rather, would impose a
lesser sentence. The Supreme Court affirmed this holding.

The Court of Appeals also held that because the defendants had performed h
another part of the agreement, requiring that they assist police in drug
investigations, they were entitled to seek specific performance of the original
agreement on remand, including the agreed-upon sentence, and would not be
forced to face trial on the greater charge. The lead Supreme Court opinion
criticized that analysis.
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Unpublished orders reversed.  Note that the Court of Appeals database cannot be
searched by unpublished-orders. The lists in this section combine my recollection
and information available in the database, and are complete to that extent only.

- Peoplev Ertman,. unpublished order issued 5/30/07 denying application for leave

to appeal (Docket No. 274630), [White, J., would grant application for leave to

* -appeal], vacated and remanded for reconsideration of the defendant’s application

for leave to appeal 478 Mich 865 (2007).

Peaople iiButz, unpublished order issued 3/20/07 denying leave to appeal (Docket
No. 275792), vacated and remanded for reconsideration 480 Mich 896 (2007),
People v Butz (On Remand), unpublished order issued 10/23/07 (Docket No.

275792), v den 744 NWZd 151 (2008).

People vPodIaszuk unpubhshed order issued 1/3/07 (Docket No 273554), in lieu

of granting leave to appeal, Supreme Court remanded for consideration of
defendant’s alternate ground for affirming circuit court order granting his motion
to withdraw his plea 480 Mich 866 (2007). :

Péople v Simmons, unpublished order issued 12/28/06 (Docket No. 274214),
remanded 478 Mich 923 (2007), People v Simmons (On Remand), unpublished
order denying delayed application for leave, issued 8/21/07, Iv den 480 Mich
1008 (2007).

Thxrd Clrcuzt Court v Judicial Attorneys Assn, unpubhshed order issued 9/26/05

* (Docket Nos. 262586, 263413), Supreme Court remanded as on leave granted 474

Mich 1006 (2006), Third Circuit Court v Judicial Attorneys Assn (On Remand),
unpublished opinion per curiam issued 8/2/07 (Docket Nos. 262586, 263413), Iv
den 480 Mich 994 (2007).

McCIendon v Apostolou, unpublished order issued 6/28/05 peremptorily reversing
circuit court’s denial of summary disposition, v denied 474 Mich 1019 (2006),
order denying leave vacated on reconsxdemtmn 729 NW2d 517 (2007),. reverscd

480 Mich 977 (2007).

Paige v City of Sterling Heights, unpublished order denying leave to appeal from
WCAC, issued 1/10/05 (Docket No. 256451), reversed WCAC 476 Mich 495
(2006).

Jackson v Wayne County, unpublished order issued 11/24/99 (Docket No.
221149), rev’d and reinstated decision of Workers’ Compensation Appellate
Commission 463 Mich 893; 618 NW2d 768 (2000) ’

People v Williams, unpublished order denying delayed application for leave

issued December 7, 1998 (Docket No. 214333) (White, J., not participating),
remanded in part 462 Mich 882; 617 NW2d 330 (2000) (in lieu of granting leave
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to appeal, remanded to trial court for sentence to be vacated since prosecution
conceded error in that its notice of sentence enhancement was untimely; in all
other respects application for leave to appeal denied).

People v Potter, 'unpublished order denying delayed épplicaﬁon for leave issued
November 12, 1999 (Docket No. 219157) (Gribbs, ., dissenting), sentence

_vacated and remanded 461 Mich 1005; 608 NW2d 813 (2000) (for resentencing -

or withdrawal of plea for reasons stated by dissenting judge).

People v Brown, unpublished order denying leave to appeal issued May 10, 1998

(Docket No. 213397) (White, J., dissenting ), rev’d 459 Mich 951 (1999). In lieu
of granting leave to appeal, Supreme Court reversed the circuit court order for the
reasons stated in my dissent. .

Maiden v Rozwood unpubhshed order of peremptory reversal issued June 26,

1997 (Docket No. 200635), rev’d 461 Mich 109 (1999) (reinstating circuit court’s

grant of summary disposition). Note: The Supreme Court reporter uses the name
Rozwood, while the pleadings in the Court of Appeals bore the name Radwood

* Maxwell v Michigan State Industries & Accident Fund of Michigan, unpublished

order denying leave to appeal issued March 25, 1997 (Docket No. 196441),
remanded 456 Mich 937 (1998) [remanded to WCAC for reconsideration in light
of Haske v Transport Leasing, Inc, I(ldiana,455 Mich 628 (1997)]. :

Carley v Henrietta: Twp, peremptory order of remand issued Jahuary 10, 1995 .
(Docket No. 168500), vacated judgment of Court of Appeals and Worker’ s
Compensation Appellate Commission and remanded to Commission for

_reconsideration in light of Haske v Transport Leasing, Inc, 455 Mich 628 (1997),

456 Mich 906 (1997)

‘McTaggart v Metro Industrial Contractors Inc, peremptory order of remand and
- vacated Worker’s Compensation Appellate Commission order issued September

5, 1996 (Docket No. 193209), revd and reinstated WCAC oplruon 456 Mich 854
199n.. - :

. alist of and copies of any of your unpublished opinions that were reversed on

appeal or where your judgment was affirmed with significant criticism of your
substaxmve or procedural ruhngs

Hopkms v Graham, unpublished opmlon per curiam xssued 4/20/06 (Docket No,
261867), revd and remanded to trial court 480 Mich 1048 (2008).

Long v Goodson, unpublished opinion per curiam issued 4/18/06 (Dockét‘ Nos.

1261049, 261051), revd and remanded to trial court 480 Mich 1048 (2008).
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* Allstate Ins Co v Dempsey, unpublished opinion: per curiam issued 11/22/05

(Docket No. 253‘373), revd and remanded 477 Mich 874 (2006).

People v Jackson, unpublished opinion per curiam issued 3/18/05 (Docket No.

~ 253115), revd in part and remanded to trial court 474 Mich-996 (2006)

Ford Motor Co v Twp of Bruce, unpublished opinion per curiam issued 9/14/04
(Docket No. 247186), lv.den 477 Mich 865 (2006). :

"People v Schaefer, unpublished opinion per curiam issued 3/25/04 (Docket No.

245175), vacated and remanded 473 Mich 418 (2005).

Vinkle v Emmet Co, unpublished opinion per curiam issued July 9, 1999 (Docket
No. 210759), modified and remanded to Workers’ Compensation Appellate
Commission instead of magistrate 618 NW2d 587 (2000)

Auto-Owners Ins Co v Transamerica Ins Co, unpubhshed ‘opinion per curiam
issued November 30, 1999 (Docket No. 208568), revd 463 Mich 862 (2000).

" Thornton v Farmer Jack/A & P, unpublished opinion pér curiam issued

September 7, 1999 (Docket No. 208469) (White, J., concurring in part, diSsenting

“in part), remanded 463 Mich 939 (2000).

Corcoranv qu‘goran, unpublished opinion per' curiam issued Novcl’nbef 9, 1999
(Docket No. 215484) (Jansen, J., concurring in part, dissenting in part), revd and

remanded 462 Mich 851; 611 NW2d 800.(2000) (for reasons stated by dxssentmg
judge).

Nawrocki v Macomb County Road Cdmmzsstoﬁ, impubhshed opinion per curiam
issued November 12, 1996 (Docket No. 181350) (White, J., concurring), revd 463

" Mich 143; 615 NW2d 702 (2000).

People v Fitzgerald, unpublished memorandum opinion (on ‘remand)rissued v
January 25, 2000 (Docket No. 186969), revd and remanded for new trial 463
Mich 889; 618 NW2d 767 (2000).

People v Osaghae, unpublished memorandum opinion 'per curiam issued May 8,
1998 (Docket No. 201947), revd (On Reconsxderahon) 460 Mich 529 (1999)
(conwctlon reinstated):

Farm Bureau Mutual Ins‘v Cagle, unpublished opinion per curiam issued -
December 30, 1997 (Docket No. 195936), revd and remanded 460 Mich 558
(1999).

People v Newland, unpubliéhéd opinion per curiam issued May 1, 1998 (Docket
No. 201171), 459 Mich 979 (1999) (vacating felony-firearm conviction in lieu of
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granting leave to appeal, in all other respects denying leave to appeal— COA’s
affirmance of conviction of 1* degree murder-affirmed).

St Luke’s Hospital v Giertz, unpublished opinion per curiam issued November 6,
1996 (Docket No. 183199) (White, J., concurring in part, dissenting in part), revd
458 Mich 448 (1998) (entering judgment for defendant estate). My dissent
concluded that the circuit court erred in dismissing plaintiff’s contribution claim.

Jackson v Saginaw Cty; un‘published opinion per curiam issued May 10, 1996

(Docket No. 182564) (White, J., concurring in part, dissenting in part), revd-in

- part 458 Mich-141 (1998) (ruling that trial court did not err in granting Dr. Uy

summary disposition and that no testimony supported COA finding that Dr. Uy
violated standard of care). The COA majority and I, concurring, found reasonable

" minds could differ re: whether Dr. Uy’s conduct was so réckless as to demonstrate

a substantial lack of concern for whether an injury resulted. I also concluded,
unlike the COA majority, that genuine issues remamed re; deliberate indifference

~ of county; Sup Ct did not address this issue.

People v Thomas, unpublished opinion per curiam issued November 1, 1996

‘{Docket No. 171264), revd sub nom People v Gearns, 457 Mich 170 (1998)f

“Nystrom v Craig, unpublished obinion.per curiam issued August 20, 1996

(Docket No. 178673), vacated 456 Mich 919 (1998).

- Horace v City of Pontiac, uni)ublished opinion per curiam issued August 29, 1995

{Docket No. 160572), revd 456 Mich 744 (1997)

People v Rodgers, unpubhshed opinion per curiam issued March 11, 1997
{Docket No. 197802), modified 455 Mich 868 (1997).

People v Herron, unpublished opinion per curiam issued Aﬁ‘rﬂ 6, 1999 (Docket

No. 198353) (Whlte, J., concurring), revd 464 Mich 593 (2001)

" Qade v Jackson Nat ’I Life Ins Co, unpublished opinion per curiam issued -

February 26, 1999 (Docket No. 202501), revd 465 Mich 244 (2001).

. a description of the number and percentage of your decisions in which you issued

an unpublished opinion and the mantier in which those unpublished opzmons are
filed and/or stored; and

The Court’s database (MAPPIS) cannot search for unpublished opinions that were
assigned to a particular judge to write. Nor can it search for published per curiam
opinions by-authoring judge. The MAPPIS prmtout showing that I participated in
4,469 cases from 7/1/96 to date (4/18/08), lists opinions more than once if there
was a concurrence or dissent, or if the case was a consolidation of several cases,
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thus the 4,469 number is somewhat inflated. Because we sit in three-judge
panels, I assume I was assigned to write in one third of the cases; however,
because I wrote a significant number of concurrences and dissents, I would have
written in over one third of the cases. Iappear as the authoring judge in 43
published cases from January 1993 (when I began my first term on the Court of
Appeals) to-date (4/18/08). I authored separate published opinions in another 53
cases during that period. Additionally, Iauthored a srgnlficant number of
published cases that were issued per curiam.

f. citations to all cases in which you were a panel member in which yeu did not
" issue an opinion.

Three-judge panels hear cases assigned by month, and each judge is assigned

" authoring responsibility for 1/3 of the cases heard. Thus, if there are 30 cases on a
month’s call, for example, and all judges agree on every case with the authoring
judge, each judge would write/issue10 opinions. The overwhelming majority of
cases issued by this Court are per curiam. ’

The Michigan Court of Appeals’ internal information system (MAPPIS) and
programming cannot accommodate this type of search. However, printouts of al}
cases I participated in show that I participated in 4469 cases from 7/1/96 to date
(4/18/08), and that T wrote separate opinions in 360 unpublished cases a.nd 53
published cases.

16. Recusal: If you are or have been a judge, please provide a list of any cases, motions or
matters that have come before you in which a litigant or party has requested that you
recuse yourself due to an asserted conflict of interest, or for any other apparent reason, or
in which you recused yourself sua sponte. (If your court employs an "automatic" recusa}
system by which you may be recused without your knowledge, please include a general
description of that system.) Please identify each such case, and for each provide the
following information: -

a. - whether your recusal was requested by a motion or other 'suggestion by a litigant
oOr a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. . abrief description of the asserted conflict of interest or other ground for recusal;

c. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action

taken to remove the real, apparent or asserted confhct of interest or to cure any
other ground for recusal.
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The court has a computer program that assures that a judge is not assigned to
cases involving parties or attorneys as to whom the judge has notified the Clerk
_ that the judge has a conflict. Over the years, I have listed a few attorneys with
. -whom I have close friendships and who had financial interest in the outcome of
_their cases. Over the years, there have also beencases involving friends, or as to
which I had had conversation with the attorneys before knowing that the case
would be before the court, and I have listed these as well.

The only request for recusal of which I am aware was in Rest in the Son v Peter
Fletcher, Docket # 248117, in which the attorney for defendant brought a general
motion to disqualify on the basis that Mr. Fletcher was a member of the Judicial -
Tenure Commission. None of the panel members believed that this was a basis
for disqualification. Further discussions with the Clerk revealed that Mr. Fletcher
was concerned that I might be prejudiced by criticism he had expressed regarding
my now ex-husband’s decision in a judicial tenure matter in which my now ex-
husband had served as a hearing officer. 1 communicated to the Clerk that I was
unaware of such criticism, and would have no problem deciding the case on the
merits. This was communicated by the Clerk, and to the best of my lmowledge
the issue was thus resolved.

17.5 P\iblic Office; Political Activitie; and Affiliations:

" a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office. -

I have held rio public offices other than a judicial office. I have had no
unsuccessful candidacies for public office.

In 1997, 1999, and again in 2001 I'was nominated by the President to be a United
States Circuit Judge for the Sixth Circuit. ‘Those nominations were unsuccessful.

b.- List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, please identify the
particulars of the campaign, including the candidate, dates of the campaign, your
title and responsibilities.

None. Thave played no rolé in campaigns other than my own.
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18. Legal Career: Please answer each patt separately.

a. Describe chronologlcally your law practice and legal experience after graduation
from law school including:

i

iii.

whether you served asclerktoa judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I served as a Clerk to Justice Charles L. Levin, Michigan Supreme Court
1978 to 1980.

. whether you practiced alone, and if so, fhe addresses and dates;

I have not practiced alone.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you hiave been affiliated, and the nature
of your affiliation with each.

1/93 to present

Michigan Court of Appeals

3020 West Grand Blvd. Ste 14-300
Detroit, Michigan 48202 )

. Judge

1/83t10'1/93 :

Wayne County Circuit Court.
City~County Building, 2 Woodward Avenue
Detroit, Michigan 48226

Judge

9/81 t0:1/83

_36th District Court (successof court to Common Pleas Court)

421 Madison Avenue
Detroit, Michigan 48225
Judge

1/81 to 9/81

Common Pleas Court for the Cxty of Detroit
421 Madison Avenue )

Detroit, Michigan 48225

Judge
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9/78 to 8/80 _
Michigan Supreme Court
Michigan Hall of Justice
925 Ottawa

" Lansing, Michigan 48909

Law Clerk to Justice Charles L. Levin

b. . Describe:

i

the general character of your law practice and mdlcate by date when its
character has changed over the years

Aﬁcr law school from 1978 to 1980 1 served as a law clerk toa Mlchlgan
Supreme Court Justice. In this position, I reviewed records, read
transcripts, researched legal issues, and wrote memoranda and draft .
opinions in a broad range of cases.

Shortly thercaﬂcr, in 1981, I was elected as a judge of the Common Pleas
Court, where [ presided over countless landlord-tenant and small claims

* cases, as well as more complex civil trials.

When the Common Pleas Court became the 36th District Court through

court reorganization, I was assigned to take over the warrant, arraignments

and misdemeanor division. . I next moved to the division handling
preliminary examinations, where I heard felony preliminary exams daily
for three months. I then moved to the traffic and ordinance division where
I presided over ordinance violations - accosting and soliciting, weapons
offenses, housing violations; traffic misdemeanors - drunk driving,
reckless driving and driving with license suspended; and some traffic
ticket appeals. T also obtained considerable administrative experience as I
learned that the procedures I instituted in my courtroom had a substantial
effect on the quality of ]ustlcc admmnstcred

In 1983, 1 became a judge of the Wayne County Circuit Court, a court of
.general jurisdiction. As a judge of the circuit court for ten years, I

presided over hundreds of trials of all kinds, c1v11 and criminal, bench and
Jury, simple and complex:

For the past fifteen years, I have been a Court of Appeals judge, handling

only appeals. The Court of Appeals sits in three-judge panels, rotating
monthly. In addition to the many cases set for plenary consideration, a
large number of cases are effectively decided by the denial of an
application for leave to appeal or the entry of another dispositive order."
The subject matter largely mirrors.the cases I handled in circuit court, with
the addition of probate, worker's compensation, regulatory and tax
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matters. A significant number of cases, civil and criminal, involve
statutory construction.

il. your typical clients and the areas, if any, in Which you have specialized.

Because my legal career has been as a law clerk and then a judge, and not
a practicing attorney, I have not represented clients. Ihave not
specialized in any particular area of law.

c. Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appeararices in court varied, describe such variance, providing dates.

I have not practiced law as an attorney. My entire legal career, except for my first
years as a clerk, has involved presiding over cases in state courts of record. In the
trial courts, I presided in court daily. As a Court of Appeals judge, I preside in
court one or two days monthly, and the remainder of my work is in an office.

i. Indicate the percentage of your practice in:
1. federal courts;
2. state courts of record: 100%
3. other courts.

ii. Indicate the percentage of your practice in:
1. civil proceedings;
2. criminal proceedings.

As a trial judge, 80% of my work was civil and 20% criminal. As an
appellate judge, over 50% of the cases are criminal, but I estimate that
65% of my time is spent on civil matters because of the relative
complexity of the cases.

d. State the number of cases in courts of record you tried to verdict or judgment
(rather than settled), indicating whether you were sole counsel, chief counsel, or

associate counsel. .

Because my legal career has been as a law clerk and then a judge, and not a
practicing attorney, I have tried no cases.

i. ‘What percentage of these trials were:
1. jury;
2. non-jury.
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e. Describe your practice, if any, before the Supreme Court of the United States.
Please supply four (4) copies of any briefs, amicus or otherwise, and, if
applicable, any oral argument transcripts before the Supreme Court in connection
with your practice. :

1 have not practiced before the Supreme Court of the United States.

Litigation: Describe the ten (10) most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of each case. Identify the party
or parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
- was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
prmcxpal counsel for each of the other parties.

Because my legal career has been as a law clerk and then a judge, and not a
‘ practicing attorney; I have not personally handled any litigated matters.

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities.
Please list any client(s) or-organization(s) for whom you performed lobbying activities
and describe the lobbying activities you performed on behalf of such client(s) or
organizations(s). (Note: As to any facts requested in this question, please omit any
information protected by the attorney-client privilege.) '

My most significant legal activities have been in a judicial capacity, as a result of my
twenty-seven years of service as a judge. During that time I have had extensive
experience with a wide variety of legal matters. My experience with small claims cases,
which are handled without attorneys, provided me with an opportunity to deal directly
with litigants. To effectively resolve these disputes, I was required to elicit pertinent
facts from the litigants, determine their desires and objectives, and explain the law and
the realities of litigation. While hearing preliminary examinations, I became familiar
with the full range of felony offenses and was exposed to difficult search and seizure,
confession, and conspiracy issues. While serving as a trial Judge on the Wayne County
Circuit Court, I conducted status and settlement conferences and otherwise administered
my individual docket, and presided over numerous trials. During this time, I became
more involved in court administration, devising forms and procedures designed to
effectively manage cases without unduly burdening attorneys. 1 assisted other judges
and their staffs in making the transition to an individual docket. I also became very
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effective in settling cases without émploying heavy-handed tactics. Throughout my ten
years on the circuit court, ] heard motions on a weekly basis; so that I was deeply

involved in the pre-trial and discovery practice.

The subject matter of the cases I handled in circuit court included felonies, medical
malpractice, products liability, general negligence, civil rights; employment, contract
disputes and more. 1am, therefore, familiar with the litigation of and the substantive law
governing cases that come to the federal courts through diversity jurisdiction.
Additionally, the Michigan Rules of Evidence closely track the federal rules. 1also
handled § 1983, ERISA and labor dispute cases, and cases presenting a variety of

“ preemption issues and constitutional claims. In the criminal area, I presided over

. conspiracy and drug cases as well as'cases involving more common offenses. A

21.

22.

significant percentage of the criminal cases involved Fourth, Fifth, and Sixth

. Amendment issues.

As a Judge on the Michigan Court of Appeals, I have spent the past fifteen years hearing
appeals and writing opinions. The subject matter largely mirrors the cases I handled in
circuit court, with the addition of probate, worker's compensation, regulatory and tax
matters. A significant number of cases, civil and criminal, involve statutory
construction. .

In addition to my judicial work, I have been involved in efforts to improve the judicial
system through my work on court committees. As a circuit judge, I was active in
implementing the shift from a central docket to an individual docket, and in devising

. meéchanisms to provide bar input into court administration. On the Court of Appeals, I

was an active participant in the work of the Delay Reduction Workgroup, which
recommended delay reduction measures that were largely adopted by thie court. [ also
serve as chair of the Rules Committee; and have been actively involved in the Michigan
Appellate Bench/Bar Conferences.

Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, please provide four (4) copies to the committee.

I have not taught full courses: 1 have judged numerous arguments for various advocacy

- and moot court classes and programs at University of Michigan Law School, Wayne

State University Law School; and Cooley Law School, I have taught single sessions of
criminal appellate advocacy classes at the University of Michigan Law School and
University of Detroit Law School. . n

Deferred Income/ Future Benefits: List the sources, amounts and datesof all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
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customers. Please describe the arrangements you have made to be compensated in the
future for any financial or business interest.

1 have a pension acc_:ounf with the Michigan Judges Retirement Systém. Ialso
participated in the Wayne County Employees Retirement System and a deferred
compensation plan while a circuit court judge.

23. OQutside Commitments During Court Service: Do yoi have aﬁy plans, commitments,
~ or agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

I have no such plans, commitments, or agreements.

24. Sources of Income: List sources and amounts of all income received during the
" caléndar year preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other
items exceeding $500-or more (If you prefer to do 50, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report.

25. Statement of Net Worth: Please complete the att;ichéd financial net worth statement in
detail (add schedules as called for). '

See attached Net Woith Statement.
26. Poteiltiai Conﬂictsv 61‘ Interest:

a, Identify the parties, categories of litigation, and financial arrangements that are
: likely to present potential conflicts-of-interest during your initial service in the
position to which you have been nominated. Explain how. you would address any
such conflict if it were to arise. . ‘

The parties, categories of litigation, and financial arrangements that are likely to
present potential conflicts-of-interest during my initial service in the position to
which I have been nominated would include attorrieys with whom I have close
friendships, cases involving family or friends, or cases where I may have a

. financial interest. Should any potential or actual conflicts-of —interest arise, 1 will
abide by the Canons of Judicial Conduct, as I have done throughout my judicial
career. »

'b. Explain how you will resolve any potentié‘l conflict of interest, including the
procedure you will follow in determining these areas of concern.
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In all circumstances, I will follow the Code of Conduct for United States Judges
and applicable statues, policies, and procedures.

27. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these
responsibilities, listing specific instances and the amount of time devoted to each.

Over the past two decades, most of my non-work activities have centered on serving the
disadvantaged. Presently, I devote an average of five hours per week to
community/charitable activity. In the past, when family commitments were fewer, 1
devoted an average of ten to twelve hours per week. - .

I have served on the board of Mlchlgan Legal Services since 1993, parhcxpatmg inthe
oversight of the organization, and was active in a subcommittee charged with exploring
and making recommendations regarding the future of the organization.

Over the years, I have held various positions and been involved in numerous activities of
the Jewish Federation of Metropolitan Detroit (an umbrella organization raising funds for
local, national and international programs to aid Jews and others). I presently serve on

. the Board of Governors and in a number of other capacities. Previously, I chaired the
community service allocations division. This division evaluates and prioritizes the social

. service and elder care needs of the community, and recommends and advocates for
allocations to social service providers. Recently, I have spent a considerable amount of
time helping to formulate and oversee programs for the disadvantaged in Israel, including
a head start program for Ethiopian children from birth to 6 years old.

I serve on the board and am a vice-president of JVS, ' Although the acronym JVS stands
for Jewish Vocational Services, the agency serves the entire community. JVS primarily
provides training, rehabilitation, and placement services to the disadvantaged and

- handicapped.

I served on the board of COTS (alarge homeless shelter and transitional housing and
services program in Detroit) for two'nine-year (maximum) terms, serving as president for
two of those years. 1am still involved with the organization.

Previously, I served on the board of the Metropolitan Detroit Young Women's Christian
Association. The organization's programs address the financial, educational, and physical
and mental health concerns of girls and women in the community, many of whom are
disadvantaged. .

In past years, I served as a mentor for Alternatives for Girls as part of a program aimed at
providing young women at risk with a secure and confidential relationship with a role

model. Each year, I participate in a program that provides individualized holiday gifts for
- the girls.
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1 also am active in other civic organizations, which, although not focused primarily on
serving the disadvantaged, concern themselves with issues or services affecting the
disadvantaged. Among these is the American Jewish Committee.

‘Additionally, I have participated in a number of programs providing new immigrants -
with necessary information and assistance; I have participated in a number of forums and
panels concerning African-American/Jewish relations; I have spoken to a number of :
school and civic organizations regarding law and the courts, and have participated in Law
Day programs; and I regularly participate in moot court programs and mock trials, and
.occasionally have taught classés on pre-trial practice and appellate advocacy.

28. Selection Process:

a.  Please describe your experience in the entire judicial selection process; from -
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Is there a selection comihission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or .
communications you had with the White House staff or the Justice Department
regarding this nomination. Please do not include any contacts with Federal
Bureau of Investigation personnel concerning your nomination. .

There is no selection commission for this nomination. I was previously

.- nominated to fill a vacancy on this court. I submitted written material to and was
interviewed by representatives of the Justice Department, the Office of White
"House Counsel, and the American Bar Association, Concerning the instant -
nomination, I was interviewed by the Attorney General and White House counsel,
and members of their staffs, on February 21, 2008. I bave had conversations with
representatives of the Justice Department concerning paperwork since that time.
My nomination was submitted to the Senate on April 15, 2008.

'b.. Has anyone involved in the process of selecting you as a judicial nominee
- discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on such case, issue, or question? If
s0, please explain fully, :

Nog
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FINANCIAL DISCLOSURE REPORT R%‘;ﬁzﬂ’;ﬁz :};;’E;I;l;s
NOMINATION FILING (5 US.C. app. §§ 101-111)

VerDate Nov 24 2008

1. Person Reporting (Iast name, first, middle tnitial) 2. Court or Organkzation 3, Date of Repert

‘White, Helene N 6th Circuit 04/24/2008

4, Titke (Article I jJudges indicate active or seaior status; $». Report Type (check appropriate type) 6. Reporting Period
tnaglstrate Judges ladicate full- or pari-tme) 1172007
] Nomination, " Date 04/15/2008 ©
Circuit Judge - Nomines D nitial D Anauat D Final 313112008
b, [] Amended Report
7. Chambers or Office Address 8. On the basia of the Information contained in this Report and sny
modifications pertaluing thereto, It is, In my opluion, in compliance
3020 West Grand Bivd with spplicable laws 1nd regulations.
Detroit Michigan 48202
Reviewing Officer. Date.
IMPORTANT NOTES: The instructions accomparnying this form must be followed. Complete all parts,
checking the NONE box for each part where yon have no reportable information, Sigr on last page.
L. POSITIONS. ®eporting individuat onty; see pp. 9-1 of instructions.)
D NONE {No reportable positions.}
POSITION NAME OF ORGANIZATION/ENTITY

1, Partner NJH Associates
2. Partner NJHA Associates
3. Partner RNJH Associates
4. Member MWCM LLC
5. Member Powder Inc. LLC
6. Trustee Trust# 1
7. Trustee Trost#2
8. Trustee Trust# 3
9. Trustes Family Foundation
10. Trustee Trust# 4
11, Custodian brokerage account # § under UGMA
12. Custodian brokerage account # 2 under UGMA
13. Director American Jewish Committee
14, Director Jewish Federation of Metropolitan Detroit
15. Director Detroit Institute of Arts
16, Director, Vice President Vs
17. Director Michigan Legal Services
18, Trustee Rholick Foundation
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1. AGREEMENTS. (Reporving individual only; see pp. 1416 of instractions.}
D NONE (No reportable agreements,)

DAIE PARTIES AND TERMS

1. Pension . Wayne County

2. Pension State of Michigan

3

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00051 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0034



VerDate Nov 24 2008

44

FINANCIAL DISCLOSURE REPORT | e o ern Repartog
Page 3 of 34 White, Helene N

Date of Report

04/24/2008

I, NON-INVESTMENT INCOME. (Reporsing individuat ani sponse; scc pp. 17-24 ofinstructins)
A, Filer's Non-Investment Income

D NONE (No reporiable non-investment income, 4

(Dollar amount not required except for honararia,)
NONE (No reportable non-investment income.)

DATE SOURCE AND TYPE
{yours, not spouse’s)

1.2006 Michigan Court of Appeals judicial salary $151,441
2. 2006 Michigan Coun of Appeals value of use of state car $4232
3.2007 Michigan Court of Appeals judicial salary 3 151,441,
4.2007 Michiéan ‘Court of Appeals valye of use of state car $2168
5.2008 YTD Michigan Court of Appeals judicial salary $40,772
6.

7.

8.

‘B, Spouse’s N Income - ifyou 7 p of the reporting pear, complete this section.

DATE SOURCE AND TYPE
L
2
3.
4
5.
IV, REIMBURSEMENTS - lodging, food,
{ncledes thase to spowre dens children, See pp. 25-17 of ions.}

D NONE (No reportable reimbursements.)
SOURCE DESCRIPTION

L EXEMPT
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FINANCIAL DISCLOSURE REPORT Nameof Person Reporting
Page 4 of 34 White, Helene N

Date of Report

0472412008
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FINANCIAL DISCLOSURE REPORT Narue of Persen Reporting Date of Report
Page 5 0f 34 White, Helene N 0412472008

V. GIFTS. anclutes those 10 5p d dependent children. See pp. 28:31 of )
[T]  NONE (No reporiable gifis,)
SQURCE DESCRIPTION VALUE

1. EXEMPT

W. LIABILITIES. a.a-dmhaua/:}aw-uummhﬁdnn See pp. 33-34 of instructions.)

[7] NONE (N reportable libiities.)

CREDITOR DESCRIPTION YALUE CODE
1. Hibernia Bank mortgage on real estate located in Snowmass, Co. M

2. Powder Inc. Memiber capital account L
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FINANCIAL DISCLOSURE REPORT Name of Person Reparting ' Date af Repart
Page 6 of 34 White, Helene N 0412472008
VII INVESTMENTS and TRUSTS - income, vatue, sransactions (inclides thase of the spouse and dependent children, Seé pp. -7 of filing instructions)
D 'NONE (No reportable income, assets, or transactions.)
A N B C. D.
Destription of Assets Incoric during Gross value at end of B Transections during reporting period.
(including trust assets) . feporting period . reposting period
) [0} @ ) @ o oon cxeanpe from disdionars
Place "(X)" ater each nsset Amount | Type(eg. Vil | Vale | Typeteg. - | @ [ O @ )
exempt from prior disclosure Code ) div. rent, Code2 | Method | - buy, sefl, Date Valwe | Gain Identity of
»H) orint) (-P) | Code3 | merger, Month - | Code2 | Codel buyerfselior
QW) | redemption). | Day [¢27) (A-Hy (i private
transaction)
1. Brokerage account #1- USB EXEMPT
2. -American Funds Balanced Fund class B A Dividend ) T
3. -USB money market A Interest H T
4, Brokerage account # 2 Baird
$. -Cisco Systems common stock None.. 3 T
6. -Oracle common stock None 3 T
7, -Silicon Storage Tech common stock None 3 T
8. -Sun Microsystems None 3 T
9. -AIM Select Equity Fund ‘None K T,
10. -AIM Consteliation Fund None ¥ T
11. -Blackrock Preffered & Equity Trust o Dividend K T
12; -Franklin Managed Tr Rising Divds B Dividend K T
Fund
13. -Seligman Communications & Info FD None L T
14. Brokerage acoount # 3 Baird
§S. -News Corp Class B shares A Dividend X T
16. ~AIM Select Equity Fd None J T
17, -Franklin Rising Dividends Fd B Dividend X T
1. Jooorae Oain Codéa: ASh000 orless B <$1,001 - 52,500 € -82,501 - 55,000 D~55,001 - $15,000 E 515,001 - 350000
(Soe Columos BY and D) F~850,00 - $100,000 G=5$100,00¢ - 51,000,000 H1 =51,000,001 - 55,000,900 H2 =Mors than $5.000,000
2. Value Codes 1515000 or lexs K =$15,001 - 550,000, L =350,001 - $100.000 M =5100,001 - $250,000
_ (See Columns C1 »od D3} N +$250,001-5500,000 . ©=$500,001 - $1,000,000 P1.=51,000,001 - 5,000,000 P2.<45,000,001 - 525,000,000
3, Value Method Coden P3,+525.000,001 - 35 3 P4 =More tha $50,000,000 T=Cash Market
(Soe Columm €2) QAppeaisal ¥ =Other § =Asscsument
. U =Book Value . . WeEdimated
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FINANCIAL DISCLOSURE REPORT | Nomeof Peron Reperiag Dot of Repors
Page 7 of 34 White, Helene N 04/24/2008
VIL INVESTMENTS and TRUSTS - income, vatue, ions (includes those of the sp dependent children. See pp. 34-57 of fling instructions}
D NONE ¢No reportable income, assels, or transactions.)
A K B. C. D.
Description of Ass¢ts Income during Gross value at end of Transactions during reporting period
(including trust assets) reporting period reporting period . P
(63 @ (6] @ [5) a0t exmupt fom disclosure
Place "(X)" afler each asset Amount Type(eg Valee | Vahe | Typeles 7)) [y ) 6]
exempt from prior discloture Code } div., rent, Code2 Method buy, selt, Date Value Gain® Tdentity of
A8 orint} @8 | Coded | merger, Month - | Code2 | Codel buyer/seller
@W) | redomptio) | Dy | OB | AH) (if private
. transaction)
18, -Putnam Health Sciences Trust A | Dividend ) T
19, Brokerage account # 4 cust UGMA.
Baird
1 20. -American Balanced Fund A Dividend H T
21, -AIM Constellation Fund . None 1 T
22. -John Hancock regional bank fod B Distribution 3 T
23, -AIM Sekect Equity fod None 1 T
24, Brokerage sccount # 5 cust UGMA
Baird
25. -AIM Consteltation fnd None J T
26. -John Hancock Regional Bank Fad b Distribution | J
27. -American Balanced Fad A Dividend K T
28. -Broadway Bank Bond A Interest
29. Brokerage account # § JP Morgan
Chase
30. -First Place Financial Corp A Dividend 3 T
31. -Genzyme common stock None J T
32. -Microsoft common stock. A Dividend ] T
33. Brokerage account # 7 Smith Bamey
34, -Johnson & Johnson common stock B Dividend L T
1. Income Cain Codes: A$1.000 08 less B 51,001 - 2500 C=32,501 - $5,000 D53,001 - $13,000 £ =515001 - $50,000
(e Cotumns B1 und D4} F=$50,001 - 3100,000 G=5100,00 - 31,000,000 HE 51,000,001 -$5,000000 . H2More than $5,000,000
2.Valus Codes 3e515,000 ox fest K=$15,001-350,000 1.-$50,001 - $100.000 M$100,001 - S250,000
(See Cotumns €1 sad D3} N=$250,008 - $300,000 ©=4500,00% - 31,000,000 PE=51,000,001 - 45000000 P2 85,000,000 - 525,000,000
3, Value Method Codes P3RS25,000001- 350000000 R ugy T =Cash Market
(See Column C2) QuAppoisal v ~Othes SmAsseszment
U ook Valie W =Eatimatod
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FINANCIAL DISCLOSURE REPORT Nasne of Ferson Reporting Date of Repart
Page 8 of 34 White, Helene N 042472008
VIL INVESTMENTS and TRUSTS - income, wlue, transactions (ncludes thase of the sposse and dependent children. See pp. 34-57 of filing Instructions)
D NONE (No reportable income, assets, or transactions.)
A B. C. D.
Description of Assets Income dusing Gross value st ep of | - Transactions during reporting period
{inchuding trust assets) reporting period reporting period A
6] @ 0] @ o i 1f hot exemnpt from disciosure
Piace "(X)* after cach asset Amount Type (eg. Vahe Value Type (e @ [ @) )
exempt from prioe disclosire Code ! div., rent, Code 2 Method buy, sell, Date Value Gain Tdentity of
(A-H) orint) OBy | Coded smerger, Month ~ | Code2 | Codel buyerfseller
QW) | redemption) | Day o-p (AH) Gf private
transaction)
35, -Money market funds A nterest J T
36, brokerage account # 8§ H&R Block
37, -Money market A Interest J T
38.-General Electric common stock B Dividead X T
39, -American Science and Engineeting A Dividend ¥ T
common stock
40, -RCM Technologies common stoek Nowe ] T
4}. Brokerage account # 9 Oppenheimer
42. -money market . A Interest H T
43. ~American Science and Engineerig A Dividend 3 T
commeon s
44. -Emulex common stock None ) T
45, -QLogic comimon stock None K T
46. 401k St of Mich
47, -$5ga S&P 500index M T
48, —~-58ga MidCap Index M T
49, ---SSga Russel 2000 index . M T
50. —~--Amer Funds Enco/Pac Gr ‘M T
51, Wayne County Def Comp
. Incotme Gisin Codes: A #51,000 o fess B51,001 - 82,500 ©=52,501 55,000 D =$5,001 - $15,000 E 515,001 - 550,000
{Soe Cohamas B1 20d D4 F=550,001 - $100,000 ©=$100,001 - $1,000,000 HI =$1,906,001 - $5,000,000 H2 “More than $5,000,000
2 Valu Codes . 515,000 ox Jexs X ~515,001 - $50,000 L =$50,001 - $100,000 M ~$100,001 - $250,000
(See Cohumma C ind D3). .~ N~$250,001 - 500,000, 0=$300,001 - $1,000,000 151,000,001 - 55,000,000 F2=55.000,001 - £25.000.000
1 K 5 R T =Cash Market
(S Cohun C2) Q=Apprisel V eOther 5 =Ascsmment
U =Book Value W wEstimatod
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FINANCIAL DISCLOSURE REPORT Naue of Person Reparting Date of Report
Page 9 of 34 White, Helene N 0472472008
VIL INVESTMENTS and TRUSTS - iscome; vaiu (includes those of the sp d dependent children. See pp. 34-57 o fillng
D NONE (No reportable income, assets; or transactions.)
A B .G ) D.
Description of Asscts Income during Gross value at end of Transactions during réporting period
{inchuding trust assets) reporting period veporting period ¢
. N ® @) [0 @ [0] I mot excmpt from disclosure
Place "(X)" after each asset - Araonrit Type (e8. Value | Valie | Typefep. @ €] @ 12
- exempt from peior disclosure Code 1 div., reat, Cods2 | Method [ buy,sell, Date Value | Gait dentity of
A orint} o Code 3 metger, Month~ | Code2 | Codel buyet/seller
QW) redemption) Day [¢23) (A Gfprivate
" tmnsaction)
52, ———Lord Abbott Mid Cap Fd : H T
53, IRA Morgan Stanley Pocus Growth H T
Fund
54, Israel Bonds ugma 7/07 A Intercst X T
55. Isracl Bonds ugma 7/07 A Inferest K T
56. Yaracl Bonds ugma 4/08 A Interest K T
57. Israe] Bonds ugma 4/08 A Interest X T
58. Isracl Bonds ugma 4/10 B Interest 1.9 T
59. Israel Bonds ugma 4/11 B Interest X T
60. Ysrael Bonds ugma 4/11 B Interest 1 4 T
61, Israe! Bonds ugma 4/2010 - B " Interest X T°
62. Roaring Brook Capital Fund . None o ‘T
63, Great Plains Energy stock A Dividend 1 T
64; Marc Pharmaceutical stock None ¥ T
65. Trust # § FWRT, shared beneficial A Interest 3 T
interest; bank acct
66. RNJH Assoc Id. partner F Dividend Pl T
67, —-TOCQX
68. « RNJH.-Smith Bzmey accnt # {
1. Towome Gain Codes; AS1000 or s B 81,001 - 52,500 Cm§2501 35,000 D =55,001 - 515,000 B 315,001 - 350,000
{Soe Columps B snd D4) F =3$30,001 - $100,000 . G =$100,001 - $1,000,000 H1 =$1,000,001 - 3,000,000 'H2 =More than 35,000,000
2. Value Codes 3=$15,000 or less. X =515,001 - $50,000 1. =$350,001 ~ $100,000 M »5100,001 - $250,000
{Sec Columeis C} snd D3) N =5250,001 - $500,000 ©=5500,001 - $1,000,000 P1 51,000,001 - 35,000,000 P2 =4£5,000,001 - $25,000,000
3, Vabos Method Codes P3=S25,00,001 - S50000000 g SO0 (Reat Estate Only). P4Mors thas 550,000,000 T ~Cash Market
{Ses Cotuon C2) +. Qrappnisat V ~Other S =Aseesameat
U =Book Value W wEstimated
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Page 10 of 34 White, Helene N ‘ 0412472008
VI INVESTMENTS and TRUSTS - income, vat ¢ of the sposse and dependent children. See pp. 3457 of filing Instructions)
D NONE (No reportable income, assets, or transdctions.)
A, B. c. D.
Description of Assets Income during Gross value at end of “Transactions during reporting petiod
{inchuing trust assets) reporting period reporting period
’ NU @ ) @ [0 1f oot excrnt frown discloset
Place "(X)" afler each asset Ampunt Type(eg. Value Value Type {e.8. @ o) o) [}
exempt from prior disclostire Codel | divirent, Code2 | Method | buy,seft, Date Vilve | Gain Kentity of
{(A-H) orint) [¢27] Code 3 merger, Month- | Code2 | Codet buyes/relfer
@W) | redomption) | Day [ RN O Gf private
transaction)
69, —--Western Asst Money Market
. 70. ~—ACN
7L 8TX
72, e ATT
73. —AlG
4. e BAX
75. ~BBY
76. —BA
7, - CAM
78, ~-CSCO
79, KO
80. ——CL
81 —~DELL
82, ~--EMR
83, —-ESRX
84, —FCX
85. ~mn GO
1. Income Gain Codes: A =$1,000 or less ) Bw$1,001 - $2,500 €=52,501 - $3,000 D =55,001 - 315,000 E «515,001 - 550,000
{Soe Cohurne BT and D4} ¥ =550,001 - $100,000 G =$100,001 - $1,000,000 H? ~51,000,001 - 35,000,000 H2 »Moce than £5,000,000
2. Valoe Codes $=515,000 or ety K =$15,001 - $50,000 L #850,001 - $100,000 M~$100,001 - 5250,000
{Soo Cotumas Ct snd D3) ‘N =$250,00} « $500,000 O #3300,001 - $1,000,000 P1 =51,000,001 - $5,000,000 P2 =35,000,00 - 525,000,000
3 » A R s T wCash Market
{Sos Cotumn C2) : QuAppralsd V wOther §=Assesssment.
- U =Book Value N YW Ewimated
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FINANCIAL DISCLOSURE REPORT

Page 11 0f 34

52

Name of Person Reporting

‘White, Helene N

Dte of Report

04/24/2008

VIL. INVESTMENTS and TRUSTS - income, vatuz,

d dependent chiliren, See pjv 34-57 of fling instructions)

¢ of the spo
D NONE (No reportable income, assets, or transactions.)
. A B c. o D.
Description of Assets Income during Gisiss value at eod of Transactions during reporting period
{inchiding trost assets) Tzporting period reporting period
) @ 2 [C @ n T 10t exep from disclonre.
Place "(X)" afier each asset Amousit Type{eg. Value Vake Type {e.g. @ [:) [ I55)
exempt from prioc disclosure: -} Codel div., rent; Code2 | Method | buy,sell, Date Vitwe | Gain Heatity of
AR orimt} . I (4R Code'3 merger, Monih- | Code2 | Codel | ‘blyesfscller
QW) redemption) | Day i 43 [(%:1} (if private
transaction)
86, —GILD
87, ~——GR
88. —HAL
89, -——HRS
90, ——HNZ
91, —-HON
92, e JTW-
93, «nin INTC
-] %4 o IBM

95, ——JNJ
96, v JCR.
97, KR
98, e LH
99. —LRCX
100, ~———LLY
10§, e LMT
102, ~WFR
3. Inooene G Codes: A=S1000 0rdess B~51,001 - 82,500 C~£2,501 - $5.000 D 35,001 - $15,000 E~$15,001 - $50,000

{See Columns B sod D4) ¥ =350,001 - $100,000 G =$100,001 - 31,000,000 H) 51,000,901 - $5,000,000 2 wMore thas 3,000,000
2. Valut Codes Jug15,000 v dest. K %$15,001 - $50,000 1.$50,001 - $100.000 N M *5100,001 - $236,000

{Ste Cotumas C1 and D3 N =5250,001 - $500,000 ©~5500,901 - 51,000,000 P4 51,000,001 - £5,000,000 265,000,001 - 525,000,000
3. Value Method Codes 3 #525,000,001 - $30,000.000 R =Cost (Ren] Estate Ouly) 4 =More than 530,000,000 T ~Cash Matket

{See Cokana C2) QAppaaiset ¥ Ober 3 mMssessment

U «Book Value WenEstimuted.
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FINANCIAL DISCLOSURE REPORT | Neme of Person Reporting DateofReport
Page 12 of 34 White, Helene N 0412412008
VIL INVESTMENTS and TRUSTS - income, satur, suisactions fincludes those of the spouse und dependent children. See pp. 34-57 of filing insteuctions)
D NONE (No reportable income, assets, or transactions.)
A B. c. D.
Desctiption of Assets Incosme during | Gross valug it end of “Transactions during reporting perind
(including trust asiels) reporting period reporting period
[tH] @) [() 2y @ . 1ot exemps from disclonure
Place *(X)" after each asset Amoyat Type (e:g. Value Vahe Type (8- @ 3 @ 5y
exempt from prior disclosire Code ! div., reat, Code2 | Metbod | buy,sell, Dste | Valee | Gain .| Meatityof
y AB) orint) o Code 3 merger, Month- | Code2 | Codel buyer/seller
. QW) | redemption) | Day oB A Gf private
transaction}
103, +uMCD
104, ——MSFT
105, «MUR
106, —NOV
197, ——NIKE
108. —NUE
169, —NVDA
110, svemreOMC
1], ~—ORCL
112 —PX
113, ~—rPRU
114, ~——SLB
115, —8I{
116, ——STT
17, e TEX
118, v MMM
118, comeeJTX
1 Income Gein Codes: A=51,000 orless B 51,001 - 52,500 C=52.501 - 35000 D =§5.001 - $15.000 515,001 - $50.000
_(See Cobunns B st DY)~ F 550,000 -3100,000 G =$100,001 - 51,900,000 H1=81,000,001 - 35,000,000 HE =More than 55,000,000
2, Vatue Codes Jw515,000 o leas K «$15,001 - 550,000 £ #$50,00% - $100,000 © . M =$100,001 - $250,000
{Soe Cohunms CF s D3) N 250,001 - $500,000 © =5300,001 - $1,000,000 P1 51,000,001 - 35,000,000 P2 ~55,000,001 « $25,000,000
3. Valoe Method Codes 3 =525,000,001 - 50,000,000 . R uCCost (Real Estate Only) P4 ~More: tun $56,000,000 TeCash Market
(See Column C1) QuAppraine V e SxAssescment
4 <Book Vatue W ~Estiomatid

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00061 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
Page 13 of 34 . ’ White, Helerie N 0412472008
VIL INVESTMENTS and TRUSTS - income, value, i of depemdent children. See pp. 34-57 of filing Instrsctions)
D NONE (No reportable income; assets, or transactions.)
A B. c ] D.
Description of Assets _ Income during Gross value st end of | - “Transactions during reporting period
{including trust ssséts) reporting period repotting period ) -
. - . ) @ [0 @ [0} 1 nod exenpt rom disclooure
Place "(X)* after each asset Amount “Type (e.g- Vahie Valie Typeleg @ [ @ [
- exexupt ffom prior disclosure Code | div,rent, | Code2 | Method" | buy.sell, | Date | Value | Gein Ideatity of
E (AR orint) (¢33 Coded’ | merger, Morti- | CodeZ } Code} buyet/sefler
QW redemption) . | "Day [43,) {A-H) (G private
. transaction)
120, ——UNH
12t ——WYE
122, oYUM
123, -—RNIH Smith Barney acot# 2
124, ~~—-Westrmn Asset MM
125, corenHYP
126, ~—WASCX
127, ——NHMCX
128, e RMUCX
129, —r-ABIYX
130, ~uBGRFX
138 -DNVYX
132, -AEGFX
133, e GFAFX
134, wernene-LZEMX
135, ——ue-RYOTX
136, -Puerto Rico HSG Rev bond
1.Iatcme Gaio Codes: . AS1.000 0 lese B=$1,001 - $2500 C=52,501 - 85,000 D 35,001 . $15,000 E 515001 - $K0.000
(See Columnns BE 1ud DA) F 850,001 - 310,000 Q5100001 - $1,000,000 HESS1.000000 35000000 . 2 =More tha $5,000,000. :
2Velue Codes 1515000 orless Kesis001-350.000 L 850,001 - 5100000 M=$100,001 - 320,000
(Ste Coluzss C1 2ixt D3) 5250008 - $500.000 O =5300.001 - 31,000,000 F1 51,000,001 - $3,000,000 £27285,000,001 - $25,000,000
3 Vakse Method Codes o ¥3S25,000,001 - $30,000.000 R =Cost (Real Estade Ouly) 4 =More thaw $50,000,000 T =Cash Matkot
{See Column £2) Q=Apprisat V nrher §=Asscasment
U=Back Valie N W =Estimated

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00062 Fmt6633 Sfmt6633 S:A\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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- FINANCIAL DISCLOSURE REPORT Name of Person Repording : . DateoReport
Page 14 of 34 White, Helene N 04/2472008
VIL INVESTMENTS and TRUSTS - income, wine, of the spouse and depindent children. See pp. 34-57 of filing Insiructions
D NONE (No reportable income, asséts, or transactions.)
A B [= D.
Description of Assets . Income during Gross value st end of + .+ Transactions during reporting period
(including trustassets) reporting period - seporting périod
) @ [ @ [0 1 ot exeam frow disclosure
Place "(X)” aRter each asset Amount Type{eg. “Value Vatie | - Type(eg. @ o) @ )
exempt from prior disclosure Coded | div,rent, Code2 | Method | ‘buy,sell; Date | Valwe | Gain 7| Meotityof
(A orint) or Code3 | merger, Month- | Code2 | Codet buyet/selier
. : QW | redemption) | Day o | (ifprivate
) .  -transaction)
137. RNJH Smith Barney Acctif3
138, ~Wstm asset MM
139, -—AWH
149, ——-COV
141, ——NBR
142, woienSTX
143, e TYC
144, e TEL
145, ermeeWFT
146, e VRGY
147, ABT
148, i AA
149, —~ALKS
150. e AMZN
151, e AIG
152, e AXP
153, v AMGN
§: Income Gain Codes: A=§1,000 o5 ess B 51,001 - §2,500 € 52501 - $5,00 D 55,001 - 515,000 E~$15,001 - $50,000
{See Cohumny Bt and D4} F =$50,001 - $100,000 G =5100,001 - 31,000,000 HI =$1,000,001 - $5,000,000 H2 wMore thas 35,000,000
2, Value Codes Fo515000 oc kan K 515001 - $50,000 1=850.001 - $100,000 M$100,008 - $250,000
. {See Columns Cl and D3) N=$250,001 - §500,000 O *$500,001 - $1,000,000 P1=3$1,000,001 - $5,000,000 P2 85,000,001 - $25,000,000
X » -S0000000 g Oty F aash Mssket
(St Column €7 QrAppraisal Vit . SmAsscrsnent
. N U wBook Value W wEstimted

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00063 Fmt6633 Sfmt6633 S:A\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0046



56

FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Repart
Page 15 of 34 White, Helene N ) 0472412008

VIL INVESTMENTS and TRUSTS - income, vt
D NONE (No reportable income, assets, or transactions.)

(inclides those of th d dependent children. See pp. 34-57 of filing instructions)

A B. c D.
- Debcription of Assets Income during Gross valie st end of Tratissctions durihg reporting peviod
(including trust assets) - . reporting period reporting period .
. " [0} @ [0 @ [) T0ut xisupt from disclonre
Place "()" uftes each asset Amount | Trpeles. Vale { Valve | Typeep. @ [} @ [5)
exempt from prior disclosure Codet ‘Y . div, reat, Code2 | Methiod | ‘buy,selt, Date | Value | Gain' l. Mdemtityof
. (A-HY orint} ¢ Code 3 merger, Month- | Code2 | Codel | " uyerselicr
W redemption} | Day. on (A-H) (i private
trangaction)

154, e APC

155 somemm-NLY

156, woeANN

157, e AMAT

158, -ADSK

159, wonnnmBIS

160, ———BP

161, eme—BHI

162, ———BAC

163. ~-BBBY

1 164, ——BRKB

165, ———-BIIB

166, ~——BRCM

167. ——-LVC

168, <nenCB

169, e CSCO

170, KO

VerDate Nov 24 2008

1. Tncome Gsin Coder:

{See Coluaus BT and DA)
2. Vabue Codes

{See Colunsa I and D3)
3, Vatue ethod Codes

{See Cotumon C2)

A 83,000 o less

450,001 - $100,000

$ 515,000 or lesa

N =§230,001 - $500,000

23 525,000,001 - 350,000,000
QAppraisal

1 =Book Value

B=$1,001 - 32,500 € =32,501 - $5,000

D =5§5,001 - $15,000

G =5100,001 - $1,000,000
K 813,001 - 550,000
©=§300,001 - $1,000,000

K1 =$1,000,001 - 85,000,000
L =350,001 - $100,000
P1 =5$1,000,001 - $5,000,000

R =Cost
VaOther

S =Assetunent
W mEsti L

H2 whore than $3,000,000

M 510,001 . 520,000
285,000,001 - 525,000,000
T «Cash Market

"B 815,008 - $30000

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00064 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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VerDate Nov 24 2008

FINANCIAL DISCLOSURE REPORT

Page 16 0f 34

57

Name of Person Reporting

‘White, Helene N

Date of Repoct

T 5442008

VIL INVESTMENTS and TRUSTS - income, wtue,

hildren. See pp. 34-37 of filing Instructions}

D NONE (No reportable income, assets, or transactions.)

A B ¢ D
Description of Assets Income during Gross vahic t end of Trassactions during reporting pesiod
(including trust assats) reponting pesiod “reporting period
)] @ ) @ {1 I not exesogt Grom disclomure
Place "(X)" aftex each asset Amount: | Type(eg. Vaige | Vaueo | Type(es @ ©) @ .o
exempt from prior disclosurs Code div.; rent, Code2. | Method | buyselt, Date . |'Vale |.Gain. .| Identityof
: (G 0] or inty G | Code3 | merger, Month - | Codé2. | Code! buyerlseller
QW) | rdempion) | Dy | 0B | A (i private
. 1 transaction)

174, ~—-CMCSK
172~ CREE
173, ~-eerDELL
174, weDISCA
175, ~nnDIS
176, wmememe DOV
177 DD
178, ——-EBAY
179, ~EMR
180. ——EXPE
181, ~—ERTS
182, e XOM
183, ~mFRX
184, ~weser-BEN
185, wneene-GPS
186, ~mmDNA
187w GE
1. Income: G Codes: AL o | B=51,00 - $2.500 € 52,501 - 35,000 85,001 - $15,000 E#$15,001 - 350,000

{See Colamas Bl wnd D4} F w$50,001 - $100,000 G «8100.00} - $1,000,000 R «31,000,001 - $5,000,000 H2 mMove than $5,000,000
2: Vaiue Codes I 315,000 o less K 515,001 - $50,000 L =550,001 - $100,000 M =$100,001 - $250,000

(See Columns CY and 13} N =35250,001 - $500,000 O ~$500,00] - $1,000,000 P11 =31,000,00¢ - 35,000,000 P2 %33,000,001 + $25,000,000
3. Value Metbod Codes 23 *423,000,001 - $50,000,000- R ~Cost (Real Eviste Ondy} P4 +More than $50,000,000 T oCash Market

(Se Cotuma C2) Q=Appeaisat . ¥ <Other S=Assesament

U =Book Value W nEstimated

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00065 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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VerDate Nov 24 2008

FINANCIAL DISCLOSURE REPORT Name of Person Reporting : Date of Report
Page 17 of 34 : White, Helene N 04/24/2008
VIL INVESTMENTS and TRUSTS - income, ratue; transactions (includes those of the sposise and dependent children. See pp. 34-57 of filing instructions)
D NONE (No reportable income, assets, or transactions.)
s B, c. - B
Description of Assets Income durisg * Gross value at end of Transactions during réposting period
- (ineluding trust assets) reporting pésiod. reporting period .
) @ >} [0} @ - o8 cxcanpt from dinclomee
Place *(X)" after each asset - Amount Type (e.8. Value. . Value Type {eg. @ 3y 4y T [£3]
éxempt from prior disclosare Code't div., rent, Code2 | ‘Method | buy, sell, Dite | Vale | Gain identity of
(A-H) orint) P Code 3 mergen, Month - | Code2. | Codel buyer/selier.
(@W) | redemption). | Day o | am (if private
transaction)
188, ~meeGENZ
189; oD
190. HON
191, ——IACH
192, <ereemeGRP
193, e IMCE,
194, memmmeINTC
195. IBM
196, rereeemeeJNT
197, e PM
198, e KMB
199, ——KFT
200. veeeeLLL
201, ——LWSN
202, ~—LEH
203, e LBTYA
204. LBTYK
1. Income Gisla Codes: ASL900 ot kess B +51,001 - 52,500 € 52,501 55,000 D85,001 - $15,000 515,001 - 350,000
(Sec Columaa B1 s0d I4) F 350,001 - $100,000 G=$100,001 - 51,000,000 HE~$1,000,001 - $5000,000  H2 =More then 55,006,000
2. Valus Codea. F~$15,000 or tess. K «$15,001 - $50,000 1 =$50,00] - $100,000 M =5100,001 ~ $250,008
{Stc Cofumas Ct mnd D3} N =$250,001 - $500,000 ©=$500,001 - 51,000,000 1 51,000,001 - $5,000,000 P258,000,00} - $25,000,000
3. odes R ~Cost {Read Estate Only) P4 =More then $50,000,000 T wCash Macket
(Ses Cotumn C2) QrAppraiset v ~Otr § mAsscsanient
- U =Book Vilue W =Esticsted .

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00066 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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VerDate Nov 24 2008

FINANCIAL DISCLOSURE REPORT

Page 18 of 34

59

Name of Person Reporting

‘White, Helene N

Date of Report

04/24/72008

VIL INVESTMENTS and TRUSTS - incoms, vatue, o

D NONE {No reportable income, assets, or transactions.)

children, See pp. 34-57 of filing instructions)

A B. C. - .
Description of Assets Tncome diring Gross velue at eid of Transactions during reporting period
{including trust assets). reporting period . reportinig period .| - ;
S [0} @ ® @ | ® T acl gt oo dieiosars
Place "(X)* after enchi asset - Amount. | Type (e Value -} Vake - L Type (e @ ] & | @ [5)
exeinpt from prior disclosure Code div., reat, Code2 | Method | buy, sell, “Date - | Value | Gai Héntity of
. . AH rorint) [27) Code 3 merger, .. Month- | Code2 | Codel ‘buyes/seller
QW) | redemption) - | Day (S B RS (f private
B - ‘transaction)
205, LLY
206. MRX.
207, ~——-LINTA
208, o LCAPA
209, ~ocnLMDIA
210. ———MER
21, e MSFT
212, e MLMN
213, meermemeMOT
214, o NWS
215, ——NVS
1216, wreNVLS
217, —mPMI
218, ~——PLL
219, ~-PEP
220, — PFE
221, PG
1. lacome Gain Codes: AWS1000 of Jess. B=31,00i - 52,500 € =52,50 - $5,000. D;‘SS.WI-SRSM E =$15,001 - $50,000
{8es Columas BY asd D4) F =550,001 - $100,000 G =$100,001 - 51,900,000 H1 =51,000,00] - 55,000,000 H2 wMore s 55,000,000
2. Vatve Codes 3 =415,000 or less K =515,001 - $50,000 L 2550,001 - $100,00¢ M=$100,001 - $250,000
(Soc Cobumax Cf and D3) N=5250.001 - $500.000 ©=$500,001 - 51,000,000 151,000,008 - £5,000,000 7285,000.001 - 325,000,000
3, Vadue Mettod Codes 3 =625,000,001 -$50.006000 - giugy $ T
{Seo Cotuma C2) QrAppreisat VOther 3 ~Asseximent
U =Book Vahue W ~Estmaed

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00067 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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60

FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Report
‘Page 19 of 34 White, Helene N o 0412472008
VI INVESTMENTS and TRUSTS - tncome, value, transactions (includes those of the sposse and dependent childrex. See pp. 34-37 of filing instructions)
D NONE (No reportable income, assets, or transactions.)

A B. c. . D, -
Description.of Assets Income during Gross value at end of “Transactions during reporting period
{including trust assets) reporting period reporting period
(O] @ (U] @ [6)3 I not exeanpt from disclosure
Place "(X)" sfter each asset Amount Typefeg Value Value Type(e.g. @ o) ) )
exempt from prior disclasure - Code} div., rent, Code2 | Method | buy,selt; Datt’ | Valve | Gain Tdentity of
{A-H) . orint) Li24) Code'3 inerger, Month- | Code2 | Codel buyer/selier
) 0w rederuption) | Day an ARy (if private
transaction)

222, —RTN

223, —-SNDK.

224, ~oemSLB

225, —SHLD

226, ——SSD

27, e STT

228, —TSM

229, - mTXN

230, e TWX

231, UL

232, -UNH

233, —VZ

234, ~-VOD

235, e WMT

236, s WY

237, e WWY

238, ~WYE

1. Income Gain Codes: A =$1,000 o5 Jess. B =$1,001 - 52,500 C 52,501 -”.Mk N D=§5,001 - $15,000 E 515,000 - 550,000
{See Cotumns BI end D4} F =$50,001 - $100,000 G =$100,00% - $1,000,000 H1 #$1,000,001 - $5,000,000 H2 =More thaa 35,000,000
2, Vatie Codes. 3 =515,000 o les. K 515,00 -$50,000 L =$50,00] - $100,000 M =£100,001 - $250,000
{See Columna C1 and D3) N ~$250,00] - $500,000 O «3500,001 - $1,000,000 P1.751,000,001 - $5,000,008 P2=55,000,001 - $25,000,000
X odes & ~ 350,000,000 R =% L T =Cash Maiket
{See Cohmm €2y Q=Appraisal V =Crher §Assenment :
N U «Baok Value W wEstirnated

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00068 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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61

FINANCIAL DISCLOSURE REPORT | NweofPersox Reporting Date o Repuct
Page 20 of 34 White, Helene N 0412472008
VIL INVESTMENTS and TRUSTS - tscome, vatue, transactions @ncludes thase of the sponse and dependent children. See pp. 34-57 of filing
D NONE (No reportable income, assets, or transactions.}
Al B c. . D.
Description of Assets Income during Gross value ot end of “Fransactions during reporting period
{including truist sssets} reponting pesiod Teporting period ) .
) @ ) @ ) 1 ot cxempt fromm disclosume
Place *(X)" aftor cach asset Amount Type(eg. Value Value Type (e @ [£) (O] (&)
exempt from prior disclosure Code 1 div., rent, Code2 | Method | Buy,sell, Date | Value | Gain | - Memtityof
. (AaH orint} o-p Code 3 merger, Month~ § Code2 | Codel ‘buyer/seller
QW) redemption) | Day [£24) {A-H) (ifprivate
transaction)
239. RNJH Smith Bamey Act#4
240, ——Westrn asset MM
- 241, —COV
242, —-RIG
‘243, e TYC
244, oA
245, ——MO
246, s AXP
247~ AIG
248, e AMP
249, -——AQOC
250, sBK.
251, ~-BBBY
252, -~BRKB
253, wmeHRB
254, -~ CVS
255, e CNQ
1. Incone Gain Coder: A$1,000 or ess B=s1,901 - 52,500 ©-52,501 - $5,000 B-55,001 - $15,000 £ =$15,001 - 350,000
(Sec Columm Bf wnd D4} £ =$30,001 - $100,000 G «5100,001 - $1,000,000 HI =$1,000,601 - $5,000,000 H2 =More than $3,000,000
2. Value Codes FS15,000 or lots K =$15,001 - $50,000 1 450,001 - 100,000 M #$100,001 - $250,000
(See Columns Ct xad D3) N +$230,001 - $500,900 ©=5300,001 - $1,000,000 P1.=51,000,001 - $5,000,000 P2 =55,000,001 - $25,000,000
3. Value Metbod Codes P3=$25,000,001 - $50,000.000 R wCost (Rest Estaté Oty P4 =More than $30,000,000 T =Cash Masket
(See Cotumn €2) QAppeaisal V ~Crber S wAssesoment .
U =Book Value' W Estimated

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00069 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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62

FINANCIAL DISCLOSURE REPORT Name of Fecaon Reporting Date of Report
Page 21 of 34 White, Helene N 0412412008
VIL INVESTMENTS and TRUSTS - income, velue, trinsactions (includes those of the spouse and deperdent children. See pp. 34-57 of filing instructions)
D NONE (No reportable income, assets, or transactions.)
A B: <. . D
Description of Assets Income during Gross vatue at end of Transactions during reporting period
(including trust assets) reporting period reporting period
. [} 73] [0} @ [0 T oot expenpt froma diclomre
Place "(X)" after sach asset Amotnt | Type(eg. Vale | Vae | Typefeg. @ @ @ 4)
. exempt from prior disclosure Code 1 div., rent, Code 2 Method buy, seil, . Date Value Gain 1dentity of
. AH) orint) (i8] Code 3 merges, Month- | Code2 | Code? buyeriscller
©@W) | mdomptons | Day | 0B | (AMD G private
transaction)
256. —CAH
257,
258, - CMCSK.
259, ~m—COP
260, ——COST
261, ——DELL
262, wonDVN
263. ~~m-DEQ
264, ~ermEOG
265, ——ESRX
266, ~—-GE
267, e TV
268, ~nsHOG.
269, -~——HPQ
279, woreenIRM
271, e JPM
72, LTR
i Income Gain Coder: A1,000 of eas . Be§1001 52,500 € 82,501 - $5,000 D =85,001 - $15.000 ° ¥ 515,001 - 30,000
(See Colimons BY and D4) F =£50,001 - $100,000 G=5100,001 - $1,000,600 HI =$1,000,001 - $3,000,000 H2 wiore thas §3,000,000
2. Value Codes F 515,000 or feas S K =815,000 - $50,000 L =550,001 - $300,000 M «£100,001 - $250,000
{See Columns C§ and D3} N #5$250,001 - $500,000 O =5500,001 - $3,000,000 P1=51,000,001 - $5,000,000 255,000,001 -« 525,000,000
3. Vatue Method Codes P3+525,000.001 - S0.000.000 R mCost (Reat Estste Only) P4=More than 330,000,000 T=Cash Market
(Soe Column C2) QAppnisat V~Other S=Assesment
UmBook Value W ~Estimaicd

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00070 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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63

FINANCIAL DISCLOSURE REPORT Name of Person Reporting Date of Regort
Page 22 of 34 White, Helene N » 0472472008
VIX. INVESTMENTS and TRUSTS - income, vaiue, transactions inciues those of the spoise and dependent children. See pp. 34-57 of filing instructions)
D NONE (No reportable income, assets, or transactions.)
A B. c . Dl
Description of Asséts Income during Grose valte at end of Transactions during reporting period
(including trust assets) reporting petiod reparting period
. ) @ [ @ 0] 1 ok exexnpt from disclostiee
Place "(X)" after waich ssset Amowt | Type(eg Value | Value | Typeteq: @ 5} @ | 5
exempt from prior disclosure Code div., rent, Code2 | Method | buy,sell, Date' | Vale | Gain Hdentity of
[£8:] of int) 07 '] Code3 | merger, | Mooth. | Code2 | Codel bayerfseller
QW redemption) Day e ) (8] (if private
transaction)
273, ~—MER
274, -MSFT ) "
275, wemee-MCQ
276, ——-NWSA
277; seeenenlOXY
278, ——FM
279, ———PG
280, ~m—PGR
281, SEE
282, S
283, —TRH
284, ———-UNH
285, e VME
286, ~-WB
287. ‘-—-—WMT
288, woremWFC
289. RNJH SMITH BARNEY ACCT#5
1. Jocome Goia Codes: A'ﬂmcﬂul B~51,001 - 2,500 C 81,501 - $5,000 D =$5,001 - $15,000 E 313,001 - $50,000
{See Columns Bt snd D} F ~$30,001 - $100,000 G =$100,001 - 51,900,000 H1 =$1,000,001 - $5,000,000 H2 =More than 55,000,000
2. Vslue Codes 1 =515,000 or Jess K 515,001 - $50,000 L =$30,001 - $100,000 M =$100,001 - $250,000
(Se¢ Columns € xed D3) N $256,001 - 550,000 ©=8500,001 - $1,000,000 PLNGLO00001 - SS000000 . P7 =55,000,00¢ - 525,000,000
3. Vatue Method Codes. F3-525,000,001 - 330,000,000 R nCoxt (Resl Esite Only) P4 =More than $50,000,000 T =Cath Markes
{Sec Cotumn C2) Q=Agpraisal V ther § mAssexsment
. UwBook Yalue W Esimated

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00071 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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64

FINANCIAL DISCLOSURE REPORT | Noneof Poson Roporsus Drte of Repar
Page 23 of 34 White, Helene N 0472412008
VI INVESTMENTS and TRUSTS - iscome, value, transactions finciudes those of the sponse and dependent childven. See pp. 1457 of filing Insteuctions)
D NONE (No reportable income, assets, or transactions.)
A B. : c. . Y
Description of Assets Income during Gross value af end of Trensactions during reporting period
(including trust sssets} reporting period reporting period 5 C .
L ) . @ @ o @ @ (TP —
Pisce *(X" aer each asset Amoust | “Typeleg Valie | Value | Type(es ) @ 5w ®) -
exenapit from prior disclosure . Code | div,, rent, Code 2 Method buy, sell, Date Value Gain Tdentity of
AH orinL) (34) Codo 3 merger, Month- | Code2 | Codel | - buyerfseller
QW redemption} | Day G-Py {A-H) (i privare.
ransaction)

290. ~~Western Assett MM
291, ~—AMCRY
292. —BRGYY
293, ~—e-BP
294, ——BNPQY
295, —-STD
296, —BAYRY
297, wrnlCAY
298, wmeeDT
299. ——FBRWY
300, e GSK.
301, —HBOOY
302, - HGKGY
303, wereerenING
304, -——KCRFY
305, ~~—LYG
306, ~—-MLEAY
1. nooene Gala Codes: A =$1,000 or less B=51,00t - 32,500 52,501 - 35,000 D=§5,001 - $15,000 £ 815,001 - $50,000

{See Columas B1 and D4} ¥ 350,001 - 100,000 G =$100,001 - 51,000,000 HI =51,000,001 - $3,006.000 HZ =Mare thas $5,000,000
2. Vaive Codes. § JT=§15.000 0 kess K 515,001 - $50,000 L ~$50,001 ~$100,000 M *$100,00% - $250,000

{See Columns C1 md D) N =5250,001 < $500,000 0 #3500,001 - $1,000,000 - PL=51,000,00 - $5,000,000 255,000,001 - $25,000,000
3 - 850,000,000 5 . ToCash Market

(See Cohams C2) € wAppraisal VOt § wAsesment

. U=Book Value N W wEsticnsted
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Name of Pervon Reporting Date of Report

FINANCIAL DISCLOSURE REPORT

Page 24 of 34 White, Helene N 0412472008

VIL INVESTMENTS and TRUSTS - income, votue, transactions tinctudes those of the spouse and dependent children. See ph. $4-57 of fling instructlons)
D NONE (No reportable income, assets, or transactions.)

VerDate Nov 24 2008

A B. . D.
Description of Assets Incorie during Gross value at end of Transactions during repostisig period
(including frust assets) reporting period seporting period
. (O N ) o @ a Hoot gt from disclonars
Place "(X)" after each ssset Amount | " Type(eg. Value Value Type(cg. @ ) @ %)
" exempt froni prior disclosure " Code 1 div,rent, - | Code2 -j. Method by, sefl, Date Value Gain eatity of
A or inty ar Coded 1 merger, Month- | Code2 | Codell buyeriselles
oW redemption) Dy -9y (Al f private
transaction)

307. ———NABZY

308, ~——NCG

309. —~—NTT

319, ~nNVS,

311 ~e-FORSY

312, —ENL

313, = RWEOY

314, ~RDSL .
315. ——S85L

316, —SEQAY

317, e SCGLY

318, ——TSM

319, ——eNZT

320. —TEF

321, ——TLSYY

322, <-TOT

323, - T™

1, Income Gain Codes:
{Sex Columas B1 and D4}
2. Valpe Codes
(et Columns C1 #nd DY)
3. Valie Metbod Codes
{Sce Cohann C7)

A %51,000 of less

E=$50,001 - $100,000

S 515,000 lezs

N #5250,001 - $560,000

73 =$25,000,001 - $50,000,000
QAppraisal

Y =Book Value

B~§1,008 - 52,500 .
0 =4$100,001 - $1,000,000
X -$15,001 - 350,000
©+5300,001 - $1,000,000
& =Cost (Read Estate Ouly)
Y <Other

€ 52,501 - $5,900

R ~$1,000,001 - $5,500,000
L =850,001 . $105,000

FI =61,000,001 - 35,000,000
P4 =More than $30,000,000
§ =Assessment

W Eatiniated

Dr=$5,001 - $15,000

H2 +More than 35,000,000
M=§100001 - $250000
255,000,001 - $25,000,000
TCash Mirket

E~515,001 - $50,000

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00073 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC
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FINANCIAL DISCLOSURE REPORT Name of Ferson Reporting Date of Report
Page 25 of 34 White, Helene N 0472412008
VIL INVESTMENTS and TRUSTS - tucome, siue, transactions inctudes those of the spouse and dependent children, See pp. 34.57 of filing Instructions) *
D NONE (No reportable income, assels, or transactions.)
. A . B. R e A D,
Description of Assets * Income during Gross valie st eod of " Transactions during reposting period
Cincluding trust assets) reporting period reponting period - . ;
_ : o 1. o [CR @ [0] Mok cnempt from Gisclonae
Place "(X)" after each asset Amount | Typefeg. Vale | Vahe |- Type(eg, i @ o | @ S
exempt fromprioc disclosure . | Codel div, reat, Code2 . 1 Mahod | buy, sell; Date | Valve | Goin Tdeatity of
A4y ot iat) 4 Code 3 merger, Month- | Code2 | Coded buyer/setier
QW redemption) . | Day @B a-) (ifprivate
o | transaction)
324, UL
325, -UOVEY
326, --UPMKY
327. Trust #2 RWLTIT GST A, trustee D" Dividend N T
328, —td partnership interest in RNJH
Assoc, Lip.
329. wfor assets RNJH Assoc: Lip see
lines 67- 326
330, Trust# 3 RWLTIT GST B, Trustee D Dividend N T
331. —limited parnership interest inRNJH
corp
332. ——For assets of RNFH see lings 67
-326
333. Trust #4 RWLTTTNAR, trustee:
334. -Credit Suisse, US Treasury Money D Interest P1 T
Market Fund
335. Trust #5 RWLTITHW shared M T
beneficial interest:
336. -Crodut Suisse US Treasury Moncy E Interest P T
Market Fund
337, ~-Smith Bamey accnt . T
338, -IVY Asset Strtegy Fund A Dividend M T
339, - TRAK Advisory Funds D Dividend M T
340. —Nuveen High yield Muni Bond fund| B Dividend L T
1. Income Gain Codes: A'Sl‘mmle‘;l: B=$1,00] - $2,500 € =52,501 - 35,000 D =55,001 - $15,000 E 815,001 - $30,000
(Sex Columns B1 sad D4} F =$50.001 - $100,000 G ~§106,061- $1,000,000. H1 +$1,000,001 - 55,000,000 H2 wMore than 55,000,000
2:Vyloe Coden 515,000 or ess 315,001 - $50,000 L~350,001 - $100.000 M 3100001 - 250,000
(See Calumas €1 snd DI} N 8250,001 - $500,000 0 =$500,001 - $1,000.000 1 81,000,001 - $5,000,000 F2 55,000,001 - 525,000,000
'3, Vale Method Codes P 25000001 - SOMOED Ry : ? T
(See Cohsmn T2) T QrApprial v ~Other | SrAmamma
. U =Book Vahue W eEstimstod
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FINANCIAL DISCLOSURE REPORT Name of Perion Reporting Date of Report
Page 26 of 34 White, Helene N 0412472008
"VIL INVESTMENTS and TRUSTS - tricoms, vatue, i des those of the spouse and. ¢ children. See pp. 34+57 of fling instructions)
D NONE (No reportable income, assets, or transactions.)
A B. ) C . D
Description of Assets Tacome during Gross value st cad of Transactions during reparting period
{including trst asvets) seporting period reporting period i
. O @ ] [ ) . W oot exetmpt froen disclosure
Place "(X)" after each asset Amount Type {8 Value Value Typteg. @ @ @ [5}
exempt from prior disclosure Code! |, div,rent, Code2 | Method | buy,selt, Date Vales | Gein Identity of
. . (A-H) orint) 6531 Code 3 merger, Month - | Code2 § Codel Yuycriseller
B QW) redemption) | Day [£25Y [7%: 1Y (if privite
transaction}
341. Trust #6 RGWRT: bepeficial interest: N T
342, -Columbia Cash Reserves Money A Interest X T
Market
343, -Blackrock Insurcd Municipal Income B Dividend K T
rust
344, -Easton Vance Insured Municipal D Dividend L T
Bond Fund
345. -Delcath Systems None 3 T
346. -NYSHA Bond D Interest L T
347. -Tampa Fia Rev Bond D Interest M T
< 8
348, -Polk Cnty Fla School Brd Bond B Tnterest K T
349. -Franklio Florida Tax Free Income D Interest M T
Fund
350. ~vendoe's interest in unimproved Cshif] D Distribution X T
real estate
351, MWCM LLC, Itd ptr, RE dvipmut Nove M R
Macomb, Mi see VIl
352, Powder Inc LLC, jut interest in condo None N w
in Copper Mt,Co
353. Condominium, Sriowrmass Co Nons [ W
354, NJH Associates, partuer limited ¥ Distribution [o] w
partnership interests in:
355. -vendee's intorest in unimproved
Califoria property
356. -BJW Associates Real Estate NYC
357. -Lexington Ave AssocReal Estate
NYC
1. bacamte Gein Codess A=51,000 or tesi B 81,001 52,500 € =52,501 - $5000 D=$3,001 - 515,000 £=513,001 - $50,000
(Se¢ Coburaas 1 od D4) F=450,001 - $100,000 G=$100.001 - 51,000,000 551,000,001 - $5.000,000 12 =More shan $5,000,000 -
2. Vel Codos Te$150000ctes K 515,001 - $30.000 L=550,001 - 100,000 M=$100,001 - $250,000
(See Columas C1 and DY) N=5250,001 - $500,000 0 5500,001 - $1,000,000 1 =51,000,001 - 5,000,000 $2+§5,000,001 - $25,600.000
3 Valie Mothod Codes P3+525,000001 - $30.000000° R =Cost (Reat Etate Ony) v T
(See Cuhunn C2) Q Appraisat AV Other . Smhssessment
U =Book Value W sEstimasnd
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FINANCIAL DISCLOSURE REPORT Name of Persin Repartiag Date of Report
Page 27 of 34 Wiiite, Helene N 0472472008
VIL INVESTMENTS and TRUSTS - income, vatue, tansactions Gincludes thase of the spouse and dependent children. See pp. 34-57 of filing instructions
D NONE (No reportable income, assets, or transactions.)
A B. [} D. .
Desctiption of Assets Income during Gross value & cod of Transactions during reporting period
{including rust assets) ing peri ing period ) -
(U] @ ) @ [6) 1 ot exeapt from disclosuiz
Place "(X)" after cach asset Amount Type (88 Value | Vahe Typelee @ %Y @) [}
excmpt from prior disclosurs Code 1 div,rent, | Code2 | Method | buy.sell, Dae | Value | Gain Tdentity of
. (AH “orint) QP ] Code3 | memger, | Month- | Code2 | Codel buyer/seller
QW) | redemption) | Day (2 RN (if private
transaction)
358. -Fisst Sutton Assoc Real Estate NYC
359. -Astrury Plaza Venture, Real Estate,
Chicago
360. -Alma Associates, Real Estate
Arkansag
361, -Belmont Madisoh AssociatesReal
“Estate NYC
362. -Lincoln Temace Axxociates, NYC
363. NIHA Associates, partner "None K w
364, -4400 University Ltd Partnership
365, 2001 ESBT shared beneficial interest . None
366. ———Marchon stock [ u
* 367, -——0S$ Holdings . M U
368.2006 ESBT: shared beneficial interest None
369. -Marchon stock . N U
370. --OSS Holdings L i
371. 2007 ESBT Marchosn shared béneficiall None .
interest
372, «—Marchon stock ) [ U
373, ——~0S8 Holdings M U
374. Estate JTW: executor and shared
beneficial interest:
1. Income Gain Codes: A =$1,000 or jexs B =$1,001 - 53,50 C 52,501 - 55,000 n-ss_omlns,opo E=§15,001 - 50,000
(See Colunons B and D4} F =550,00% - $100,000 G =5100,001 - $3,000,000 HI 31,000,001 - $5,000,000 H2 Mare than $5,000,000 -
2. Valve Codes. 3 =315,000 or Jess. K =515,00] - $50,000 L ~550,001 - $100,000 ) M =$100,001 - $250,600 .
{Sée Columns C1 and D3} N =5230,001 - $300,000 © ~§200,001 - $1,000,000 PE=SLOM001-$5,000000 | P2=§5,000,001 - 525,000,000
2. Vilue Method Codes 73 525,000,001 - 350,000,000 R-C L T oCash Market
{Se Cohana C2) : Q=Apprrisal v =Other S mAsscsunent
Ur=ook Value W =Estimated
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FINANCIAL DISCLOSURE REPORT Naoue of Person Reporting Dateof Regort
Page 28 of 34 White, Helene N : 0412472008
VIL INVESTMENTS and TRUSTS - income, satue, transactions (ncludes those of the spouse and dependent childsen. See pp. 34-57 of filing instructions)
D NONE (No reportable income, assets, or transactions.)
A B. . D.
Description of Assets Income dusing Gross valve at end of Transactions during repotting peciod
(ineluding trust assets} reportisg period reporting period . .
. m @ o @ © Hf nat exempt from daciosre
Plice "(X)" after each'ssset Amount | Type(eg. Vaie | Value .| Typefeg. @) ® @ (5]
exempt from prior disclosure Code { div., reat, - Code. | Method 1 buy,scll, Date Value . | Gain Identity of
A eriny) OF) | Coded | mergn, Moath+ | Code2 | Codel Suyeriseller
QW) redemption) | Day i3] {AH) @if private
. . transaction}
375, ~——BOA acent . 4] T
376, ~-—-WRB Associates 2 office P1 Q
—~—-bldgsLong Island 2006 .
1 37 ——NH N w
378, ——NJHA K w
379, ~—RNJA, INC general partner of K Q
RNJH ltp 2006 .
380, for holdings of RNJH, see lines 67 ~
326 above
381. - Marchon stock ’ P2 U
382. -O8S HOLDINGS . Pi u
383 --Marc Pharmaceutical stock . K T
384, -Smith Bamey brokerage acnt F AN T
385, -entrada networks fnc
386. ~neo-stem Inc.
387. -zhone techinologies
388. Rbolick Foundation, Dir, Wachovia ¥ Dividend | P1 T
Securities .
389, ~Cash Accumulation Trust
390, —ATVI]
391, —LNT
L Tosome Giain Codes: AS1,000 0f ens B 51,001 - $2.500 T cems0-35000 D=35,001 - $15,000 £-$15,001 - $50,000
(Sce Columns Bt xnd D4} F «550,001 - $100,000 G w5100,001 - $1,000,000 HI =$1,000,001 - $5,000,000 H2 ~More thin $5,000,000 .
2. Vatue Codes 815,000 or s X =515,001 - $50,000 1,550,001 - $100,000 M=5100,001 - $250,000
{See Calumas CI and DI) N =3250,001 - $500,000 O «5500,001 - 51,000,000 P =41,000,001 - $5,000,000 P2 55,000,001 - $25,000,000
3. Value Method Codes 3315000001 - $30.000000 g g, A T
(See Coheon C2) QAppraisat V <Otter . § mAscsament
U sBook Vabue . W eEstimated
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FINANCIAL DISCLOSURE REPORT Name of Fersan Reporting Date sFReport
Page 29 of 34 White, Helene N . 0412472008
VII. INVESTMENTS and TRUSTS - tucome, wiue, (includes those of the sp d See pp. 34-57 of filing
D NONE (No repo}-mble income, assets, or transactions.)
A B . c. ) D. o
- Description of Assels  -Income dwing . Gross value at'end of Transactions during reporting perind
{including wust assets) reporting period eporting period R o .
[0 @ [0 @ 1) I n0l exeanpt from disclosure
Place "(X)" aftér éach asset Amount Typeieg. ‘Vahse Value Type (0.2 @ @) @ )
exempt from prior disclosure Code | div., rent, Code 2 Method by, selt, Date Value Gain Identity of
A - J(AH) orint) 42+ Code 3. meger, Month - | Code2 | Codel buyeriselier
QW) redemption) | Day -p) {A-H) {if private
. ion)
392, - APG
393. —AIG
394, —APA
395, T
396, —-BRL
397. -—CPKI
398, --CSCO
399.CGW
400 —GLW
401, —-CVS
462, ~~DNR
403. —EQT
404, —XOM
405, —FISV
406, ~-FRX.
407, --FSP
408, ~FTO
. bndonse Giain Codes; A=8$1,000 0r lous BS1001 - 82,500 € 52,508 - 55,000  D=55,001 - 515,000 £=515,0} - 350,900
{Sex Cohunos Bl wnd D4} P =$50,001 - $100.000 G ~5100,001 - $1,000,000 R1 51,000,001 - 35,000,006 H2 =More thas $5,000,000
2.Vatwe Codes 415,000 or less K =$15,001 -$50,000 L=$50,001 - $100,000 M=$100,001 - 5250,000
{See Columas Ci and D3} N ~5250,001 - $500,000 - © =5300,001 - §1,000,000 F1 ~51,000,001 - $5,000,000 P2 35,000,001 - 525,000,000
3, Valie Method Codes PIAT5000001 -SS000000 g gy TwCash Murket ‘
{Sec Caturan C2). Q=Appraisal - . V =Other § =Assessmment B
. U »Book Value . W =Estimatod
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FINANCIAL DISCLOSURE REPORT Name of Peraen Reporting ) Date of Report
Page 30 of 34 White, Helene N 04/24/2008
VIL INVESTMENTS and TRUSTS - incowe, wise, transactions fincludes those of the spouse and dependent chitdren. See pp. 34-57.of filing instructions)
D NONE (No reportable income, assets, or transactions.)
X B 3 — b,
Description of Asséts Tavome during Gross value at esd of Transactions turing reporting period
{including tust assess) Co} - reporting period reporting period
N ; ) @ ) @ S m ot exevipt Brofm disclosre
Place "(X)* after. cach asset Amount Type(og. . i Value Valie. Type (6.8 @ 3 ). [5)
exempt from prior disclonure Code 1" | div. ren, Code2’ | Method | buy;selt, Date’  Vahie [ Gain " Idettity of
78] orint) (P) | Code3 | memer, Month- | Code2 | Codel buyeriseller
QW) tion) | Day 2241 (AHy {if private
: . wansiction)
409, -XCM
410; ~GE
4§} ——HCC
412. —HPQ
413, —HRL
414, —INTC
415, ~IVZ
416, —IRM
417, ~INJ
418, —-JPM
419, .-KS8
420, —LDSH
421, —-MAN
422, ML
423. —MDT
424, —-MSFT
425, ~-MYL
1, lncomo Galn Codew: A=S10000rless B =$1,00% - 52,500 C =$2,501 - $5,000 D=45,001 - $15,000 E=$15,001 « $30,000
(See Columaz BE wnd D4) F »350,001 - $100,000 G =$100,001 - $1,000,000 1 51,000,001 - $5,000,000 'H2 =More than $5,000,000
2. Vase Codes J$15,000 o less K 515,001 - 350,000 L 850,001 - $100.000 M +5100,001 - 5250000
{See Columns C1 and D3) N ~$250,001 - $500,000 ©#5500,001 - 51,000,000 P4 51,000,001 - $5,000,000 £2=55,000,001 - $25,000,000
3, Valus Method Codes P3=525,000,001 - SSOO0000 R cfiopt (Rel Estae Only) P4 =Mors shen 530,000,000 T wCash Msrket
(See Cotuan C2) QmAppnisst V <Other S ~Asecasmeat
U =Book Value W mEstimated
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72

FINANCIAL DISCLOSURE REPORT [ Nemeof erson Reportng

Page 31 of 34

‘White, Helene N

Date of Report

0472472008

VIL INVESTMENTS and TRUSTS - income, vatue, trsnsections Gnctades those of the spause and dependent children. See pp. 34-57 of fling insiructions)

D NONE (No reportable income, assets, or transactions.}

A - B. . C. D.
of Asiets Income during Gross value st end of Transactions during reporting period
{inctuding srust assetsy reporting period reporting period
[0 [+3) <) @& {n 1 not exempt from dischosuse
Place "(X)" ater each asset Amowt | Typefeq. Value | Vale .| Typetes @ ® @ ©)
exempt from prior disclosure Code 1 " div,; rent, Code? | Method | buy,selt, Dae Value | Gain entity of
{a-H orint) ¢-p Code 3 merger, Month- | CodeZ | Codel buyediseller
QW) redesption) | Day an (a1 (it private
« transaction)
426, —-NE
427, —PFE
428, ——PPDI
429, —PL
436, —RSG
431 —-~SSW
432, -SRE
433, —SFD
434 —JAVA
435, —TTEK
436. ~—TMO
437, TWX
438, —8D§
439, VWO
440. —WEC
441, W-R Fam. Foundation, Dir. Credit E, Dividend Q T
Suisse
442, -—US Treas. cas res instl
1. Tocome Gain Codex: A=51,000 o Jors B 51,001 +$2,500. € =82,501 - $5.000 D-55,001 - 515000 515,001 - $30,000
(See Cotuans B axt D4) 550,008 - $100,000 ©~$100,001 < 51,000,000 RE=51,000,001 - 33,000,000 H2 =More then §5,000,000
2. Vave Codes 1515000 0 fesa K =515,001 - $50,000 L%£50,001 - $100,000 M 3100001 - $250,000
(See Calamas CF st D3} N 525,001 - $300,000 0/=4506,001 - 51,000,000 1 ~51,000,001 - 55,000,000 P2 =$5,00,004 - 524,000,000
3. Value Method Codes 3525000001 - $50000000 g y P s T
" (Ses Cotumn €2) . QAppraisal V -Other 5 =Assessment
=00k Value W eEstimaied
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VerDate Nov 24 2008

73

FINANCIAL DISCLOSURE REPORT

Page 32 0f 34

Name of Person Reporting

‘White, Helene N

Date of Repart

047242008

VIL INVESTMENTS and TRUSTS - iscome, volue, siansactions (includes those of the spouse and dependent children. Se¢ pp. 34-57 of fiting Instrucsions)

D NONE (No reportable income, assets, or transactions.)

A B. c. D. :
Description of Aesets Income during Giross value at end of - Transactions during reporting peried
{inchuding trust assets) epotting period reporting period B
. Q) @ . I3 @) { 1 nct exempt from disclosuse
Place "(X)" after cach msset. Amoumnt | . Type(e. Valie | Valus' | Type(es ) B @ I5)
exempt from prior disclosure Tode 1. div,, rent, Code 2 Method buy, selt, - Date: | Value | Gain Identity'of
{AHy orint) o Code 3 merger, Month- | Code2 | Codel buyesfseller
. QW cedemption) Day By [7%:] (i private
transaction)

443. —AIG
444, ——AMGN
445, -—~BRK B
446, ~—XOM
447, ~GE
448, —IAR
449, ~INTC
450, ~~MHS
451, —MRK.
452, —PFE
453, ——TXN
454.-—NZ
455. —WFC
456, —TLT
457, ~IEF
458, —-SHY
i Jncome Gain Codes: A 51,000 or fess. B 51,001 - 52,500 CWI-S{,M . D =$5,001 - $13,000 E 515,001 - $30,000

{See Columns B sud D4) F ~8$50,001 - $100,000 G +$(00,001 - 1,000,000 HY ~51,000,001 - $5,000,000 H2 =Moré thaa 55,000,000
2, Vaiue Codes Fe3i50000rtess K 515,001 - $50,000 L 550,001 - $100,000 M 5100,001 - $250,000

{See Cohunne €1 md D3} N w5250,001 - $300,000 O =$500,008 « $1,000,000 P1 «$1,000,001 -$5,000,000 P2=$5,000,001 - $25,000,000
3. Value Method Codos F3 525,000,001 - $0.000000 R mCogt (Rewd Estade Ooly) P4 =Mors gaa 350,000,000 Totiath Murkes

(See Cohunn C2} Q~Appeaisal ¥ =Other S =Assessmont

U wiook Value W Estimsiod
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74

FINANCIAL DISCLOSURE REPORT Name of Person Reperting ”"""“"""‘
Page 33 of 34 White, Helene N 0412412008
VIll. ADDITIONAL INFORMATION OR EXPLANATIONS. gndicase pert of Report)
Part VL, lve 351, itefest purchased for $200,000 n 2007,
FINANCIAL DISCLOSURE REPORT | MemesrrauaRooring Dace of Repust
Page 34 of 34 White, Helene N ) 042412008

TX. CERTIFICATION,

Imﬂtymallnfnmdolwm(i-dednghhmmn punlnllgmuy!pomndmlmordwentdlldnmirmy)
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FINANCIAL STATEMENT
NET WORTH
Provide a complete, current i jal net worth which i in detail all assets (including bank accounts,

1 Bl di

real estate, ities, trusts,

and other fi
and other financial obligations) of yourself, your spouse, and other i

35 1

T4

of yourh

) all labilities (including debts, mortgages, loans,

ASSETS LIABILITIES

Cash on hand and in banks 20 | 000 | Notes payable to banks-secured
U.S. Government securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule 11 020 000 | Notespayable to relatives
Unlisted securities~add schedule 80 | 000 | Notes payable to others
Accounts and notes receivable: Accounts and bills due 27 {. 000

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubtful I:C;a;de“s::te morigages payable-add P
Real estate owned-add schedule 1| 500 | 000 | Chattel mortgages and other liens payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal property 75 | 000 | LLC capital account 541 000
Cash value-life insurance
Other assets itemize: gt 7001 o000
See attached schedule

Total tabilities 696 { 000
Net Worth 10 699 | 000
Total Assets 111 39051 000 | Total liabilities and net worth 1 395 ¢ 000
CONTINGENT LIABILITIES GENERAL INFORX;{ATION

‘As endorser, comaker of guarantor Are any assets pledged? (Add schedule) NO
On leases or éontracts aA:tei (3:;\; defendant in any suits or legal NO
Legal Claims Have you ever taken bankruptcy? NO

Provision for Federal Income Tax

Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES

Listed Seéurities
See attached AO-10, Financial Disclosure Report  $ 1,020,000

Unlisted Securities

Isracl Bonds _ $ 80,000
Real Estate Owned o ‘ :
‘Personal residence $ 800,000
Colorado condominium 700,000
Total Real Estate Owned $ 1,500,000
Real Estate Mortgages Payable . :
Personal residence - ' $ 415,000
Colorado condominium . 200,000
Total Real Estate Mortgages Payable $ 615,000
Other Assets ' ‘
Interest in Estate of JJW $ 6,000,000
Interest in RNJH Assoc. g 900,000
Interest under RW GRAT 700,000
401K and pension accounts 600,000
Interest in NJH and NJHA Assoc. 300,000
Interest in MWCM LLC : 200,000
Total Other Assets , $ 8,700,000
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AFFIDAVIT

,__Helene Vi ta L ]l"e .doswearthaxﬂleipformaﬁon
provided in this statement is, to the best of my knowledge, true and accurate-

Yhy /o | %Zﬁ%ﬂé W

(DATE) I (NAME)
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Chairman LEAHY. Thank you.

Mr. Kethledge, would you please tell us if you have members
here?

STATEMENT OF RAYMOND M. KETHLEDGE, NOMINEE TO BE
CIRCUIT JUDGE FOR THE SIXTH CIRCUIT

Mr. KETHLEDGE. Yes, thank you, Mr. Chairman. I would like to
introduce my wife, Jessica; my daughter, Ella; my son, Ray. I am
also joined by—I am going to get in trouble if I forget anyone here.
I am joined by—

Chairman LEAHY. That is why we keep the record open, Mr.
Kethledge.

[Laughter.]

Chairman LEAHY. And at some point, you can say, “See, you did
not hear me say your name, but here it is in the record.” Go ahead.

Mr. KETHLEDGE. I am joined by my father, Ray Kethledge; my
sister, Laura Strasius; and my mom, Diane Kethledge. I am also
honored to have with me today two of my partners who made the
trip out from Michigan: Patrick Seyferth, who loves attention, and
Rick Paige. And I am joined by a whole bunch of other friends: Jim
Neill, Ward Bobitz, Steve Hessler, Karen Lloyd—now I am going
to forget somebody. They know who they are, and I am grateful
that they are here.

I would like to thank the Chairman, I would like to thank the
Committee for having this hearing. I would like to thank the Presi-
dent for nominating me. I am deeply grateful for that. I would very
much like to thank Senators Levin and Stabenow for their gracious
introduction and for their hard work and openness in getting us to
this point. And I would very much like to thank my wife for stand-
ing by me through this process.

Chairman LEAHY. Well, thank you, Mr. Kethledge. It has got to
be great also to have your parents here. I know how thrilled my
parents were when they were able to see me sworn in several times
in the U.S. Senate. It was a thrill for me, and I think a thrill for
them.

Mr. KETHLEDGE. Thank you.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: Full name (include any former names used).

Raymond Michael Kethledge

Before October 1993, my name was spelled Raymond Michael Ketchledge. The deleted
“c” was silent.

. Position: State the position for which you have been nominated,

United States Circuit Judge for the Sixth Circuit,

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

My office address is 3001 West Big Beaver Road, Troy, Michigan, 40084.

My place of residence is Novi, Michigan.‘

. Birthplace: State date and place of birth.

1966; Summit, New Jersey.

. - Marital Status: (include name of spouse, and names of spouse pre-marriage, if

different). List spouse’s occupation, employer’s name and business address(es).
Please, also indicate the number of dependent children.

My wife is Jessica Levinson Kethledge. Prior to our marriage, her name was Jessica
Davi Levinson. She is home with our two children full-time. Those are my only
dependent children.

. Education: List in reverse chronological order, listing meost recent first, each

college, law school, or any other institution of higher education attended and
indicate for each the dates of attendance, whether a degree was received, and the
date each degree was received,

University of Michigan Law School; September 1991 to May 1993; J.D., magna cum
laude, May 1993.

Wayne State University Law School; September 1990 to May 1991; no degree
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University of Texas at Austin; September 1987 to December 1987; no degree.

University of Michigan; September 1985 to May 1987, and from January 1988 to May
1989; B.A., 1989.

. Employment Record: Listin reverse chronological order, listing most recent first,
all governmental agencies, business or professional corporations, companies, firms,
or other enterprises, partnerships, institutions or organizations, nen-profit or _
otherwise, with which you have been affiliated as an officer, director, partner,
proprietor, or employee since graduation from college, whether or not you received
payment for your services. Include the name and address of the employer and job
title or job description where appropriate.

From July 2003 to the present, I have been a partner in the law firm of Bush Seyferth
- Kethledge & Paige PLLC, 3001 West Big Beaver Road, Suite 600, Troy, Michigan,
48084. :

From June 2002 to June 2003, I was a partner in the law firm of Feeney Kellett Wienner
& Bush, 35980 Woodward Avenue, Bloomfield Hills, Michigan, 48304.

From June 2001 to June 2002, I worked in-house for the Ford Motor Company, handling
product-liability matters. My title was Counsel. My office address was 3 Parklane
Boulevard, Suite 300, Dearborn, Michigan, 48126.

From August 1998 to May 2001, I worked for the law firm of Honigman Miller Schwartz
and Cohn, 2290 First National Building, Detroit, Michigan, 48226. I was an associate
until early 2001, when I was elected partner. I also worked as a summer associate at
Honigman from May 1992 to August 1992. '

From July 1997 to July 1998, I served as a law clerk to Justice Anthony Kennedy of the
United States Supreme Court.

From January 1995 to June 1997, I worked for United States Senator Spencer Abraham
in Washington, D.C. My title was Judiciary Counsel.

From September 1994 to December 1994, I was an associate with Sidley & Austin in
Washington, D.C. The firm’s current address is 1501 K Street N.W., Washington, D.C.,
20005.

From September 1993 to September 1994, I served as a law clerk to Judge Ralph B. Guy,
Jr., of the United States Court of Appeals for the Sixth Circuit.

From January 1992 to April 1992, while a student at the University of Michigan Law
School, I served as an intern to Judge Gerald Rosen of the United States District Court
for the Eastern District of Michigan.
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From June 1991 to August 1991, I served as a law clerk to Michigan Governor John
Engler.

From November 1989 to June 1990, I was a new-car salesperson at Brown’s Arlington
Honda, 3920 Lee Highway, Arlington, Virginia, 22207.

From September 1989 to November 1989, I was a waiter at Carnegie’s Restaurant (now
defunct) in Alexandria, Virginia. :

8. Military Service and Draft Status: Identify any service in the U.S. Military,
including dates of service, branch of service, rank or rate, serial number (if different
from social security number) and type of discharge received.

In January 1986, I enlisted in the Platoon Leaders Class program of the United States
Marine Corps. Under this program, I-was to attend Marine Corps Officer Candidate
School in Quantico, Virginia during the summers after my freshman and junior years in
college. Each session would be six weeks in duration. Accordingly, I attended and
successfully completed the first six-week session of OCS after my freshman year in
college, from approximately June 1, 1986, to July 10, 1986.

In February 1988, I voluntarily withdrew from the Platoon Leaders Class program after

baving decided to attend law school after graduation. I was honorably disenrolled as an
Officer Candidate, E-5, and transferred to the Marine Corps Reserves. I was on inactive
status from February 1988-February 1991 when I was honorably discharged.

9. Honors and Awards: List any scholarships, felowships, honorary degrees,
~ academic or professional honors, honorary society memberships, military awards,
and any other special recognition for outstanding service or achievement.

I was a member of the Order of the Coif at the University of Michigan Law School. 1
also received Certificates of Merit (awarded to the student with the highest grade in the
class) in Federal Courts and Introduction to Constitutional Law.

1 was named Community Legal Service’s Pro Bono Attorney Of The Year for the Year
2000. ‘

10, Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give
the titles and dates of any offices which you have held in such groups.

American Bar Association

Michigan State Bar
District of Columbia Bar
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I have served as a member of the Michigan State Bar Civil Procedure and Courts
Committee since December 2005. Its chair is Ronald Longhofer, with whom I practiced
at Honigman.

11. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Michigan State Bar: December 13, 1993 to present;
District of Columbia Bar: April 4, 1996 to present.

T have not had any lapses of membership with respect to these organizations.

b. List all courts in which you have been admitted to practice, including dates
of admission and any lapses in membership. Please explain the reason for
any lapse in membership. Give the same information for administrative
bodies that require special admission to practice.

Michigan state courts, 1993

District of Columbia courts, 1996

United States Court of Appeals for the Sixth Circuit: September 29, 1994;
Supreme Court of the United States: March 13, 1998;

United States District Court for the Eastern District of Michigan: October 28, .
1998 .

United States Court of Appeals for the Fourth Circuit: March 9, 2001;

United States Court of Appeals for the Eleventh Circuit: September 20, 2004.

I have not had any lapses of membership with respect to these courts.

12, Memberships:

a. Listall p'rofessional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to
which you belong, er te which you have belonged, or in which you have
significantly participated, since graduation from law school. Provide dates of
membership or participation, and indicate any office you held. Include
clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications. )

None, other tbén those listed in Questions 10 and 11.
b. The American Bar Association's Commentary to its Code of Judicial
Conduct states that it is inappropriate for a judge to hold membership in any

organization that invidiously discriminates on the basis of race, sex, or
religion. Please indicate whether any of these organizations listed in response
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to 12a above currently discriminate or formerly discriminated on the basis of
race, sex, or religion ~ either through formal membership requirements or
the practical implementation of membership policies. If so, describe any
action you have taken to change these policies and practices.

In college, I was a member of the Sigma Chi fraternity, which was all-male.
Otherwise, I have not been a member of any organization that discriminates on
the described bases.

13. Published Writings and Public Statement :

a,

C.

List the titles, publishers, and dates of books, articles, reports, lefters to the
editor, editorial pieces, or other published material you have written or
edited, including material published only on the Internet., Please supply four
(4) copies of all published material to the Committee,

I wrote an article entitled “U.S. Supreme Court Review: October 1998 Term” for
the November 1999 edition of the Michigan Bar Journal. There is not any other
published material that I have written or edited.

Please supply four (4) copies of any reports, memoranda or policy statements
you prepared or contributed in the preparation of on behalf of any bar
association, committee, conference, or organization of which you were or are
a member. If you do not have a copy of a report, memorandum or policy
statement, please give the name and address of the organization that issued
it, the date of the document, and a summary of its subject matter,

I have not prepared or contributed to any such material.

Please supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or
legal interpretation, that you have issued or provided or-that others -
presented on your behalf to public bodies or public officials.

I have not issued or provided any such material, nor have others presented such
material on my behalf. ‘

Please supply four (4) copies, transcripts or tape recordings of all speeches or
talks delivered by you, including commencement speeches, remarks, lectures,
panel discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a
copy of the speech or a transcript or tape recording of your remarks, please
give the name and address of the group before whom the speech was given,
the date of the speech, and a summary of its subject matter. If you did not
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speak from a prepared text, please furnish a copy of any outline or notes
from which you spoke.

I have not delivered any such speeches or talks.

Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews
where they are available to you. :

On December 13, 2005, I attended a press conference at the National Association
of Manufacturers’ offices regarding the nomination of Samuel Alito to the
Supreme Court of the United States. I did not speak at the press conference, but
was briefly questioned afterwards by a reporter for the Investor’s Business Daily
Newspaper. The reporter then quoted me in a related article dated December 28,
2005. Otherwise, I have not given any such interviews.

14. Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each
such court,

I'have not held a judicial office.

15. Citations: If you are or have been a judge, please provide:

a.

citations for all opinions you have written (including concurrences and
dissents);

a list of cases in which certiorari has been retjuested or granted;
a short summary of and citations for all appellate opinions or orders where

your decisions were reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural rulings;

.--a list of and copies of any of your unpublished opinions that were reversed on

appeal or where your judgment was affirmed with significant criticism of
your substantive or procedural rulings;

a description of the number and percentage of your decisions in which you
issued an unpublished opinion and the manner in which these unpublished

- opinions are filed and/or stored; and

citations to all cases in which you were a panel member in which you did not
issue an opinion.

I have not been a judge.
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16. Recusal: If you are or have been a judge, please provide a list of any cases, motions
or matters that have come before you in which a litigant or party has requested that
you recuse yourself due to an asserted conflict of interest, or for any other apparent
reason, or in which you recused yourself sua sponte. (If your court employs an
"automatic" recusal system by which you may be recused without your knowledge,
please include a general description of that system.) Please identify each such case,
and for each provide the following information:

a.- whether your recusal was requested by a motion or other suggestion by a
litigant or a party to the proceeding or by any other person or interested
party; or if you recused yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for
recusal; .

¢. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure
any other ground for recusal,

Thave not been a judge.
17. Public Office, Political Activities and Affiliations:

a, List chronologically any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were
elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies
you have had for elective office or unsuccessful nominations for appointed
office.

I have not held any public offices.

b. ‘List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have
ever held a position or played a role in a political campaign, please identify
the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

I have not had any such offices, memberships, or positions.
18. Legal Career: Please answer each part separately.

a, Describe chronologically your law practice and legal experience after
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graduation from law school including:

i. whether you served as clerk to a judge, and if so; the name of the
judge, the court and the dates of the period you were a clerk;

1 served as a law clerk to Judge Ralph B. Guy, Jr. of the United States
Court of Appeals for the Sixth Circuit from September 1993 to September
1994.

I served as a law clerk to Justice Anthony M. Kennedy of the Supreme
Court of the United States from July 1997 to July 1998.

ii. whether you practiced.alone, and if so, the addresses and dates;
I have not practiced alone.

iii. the dates, names alid addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the
nature of your affiliation with each.

From July 2003 to the present, I have been a partner in the law firm of
Bush Seyferth Kethledge & Paige PLLC. Cheryl Bush, Patrick Seyferth,
and I founded this firm in July 2003. We now have 10 lawyers and 31
employees. Our address is 3001 West Big Beaver Road, Troy, Michigan,
48084,

" From June 2002 to June 2003, I was a partner in the law firm of Feeney
Kellett Wienner & Bush, The firm is now defunct. Its address was 35980
Woodward Avenue, Bloomfield Hills, Michigan, 48304.

From June 2001 to June 2002, I worked in-house for the Ford Motor
Company, handling product-liability matters. My address at Ford was 3
Parklane Boulevard, Suite 300, Dearbom; Michigan, 48126. My title was
Counsel.

From August 1998 to May 2001, I worked for the law firm of Honigman
Miller Schwartz and Cohn. I was an associate until early 2001, when I
was elected partner. I also worked as a summer associate at Honigman
from May 1992 to August 1992. The firm’s address is 2290 First National
Building, Detroit, Michigan, 48226. :

From July 1997 to July 1998, I served as a law clerk to Justice Anthony
Kennedy of the United States Supreme Court.

From January 1995 to June 1997, I worked for United States Senator
Spencer Abraham in Washington, D.C. My title was Judiciary Counsel.
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From September 1994 to December 1994, I was an associate with Sidley
& Austin in Washington, D.C. The firm’s current address is'1501 K Street
N.W., Washington, D.C., 20005. I left Sidley after being approached
about the possibility of working for Senator Abraham, who was elected in
November 1994, I sought and received the firm’s permission before
leaving the firm.

From Sep’tember 1993 to September 1994, I served as a law clerk to Judge
Ralph B. Guy, Jr., of the United States Court of Appeals for the Sixth
Circuit.

b. Describe:

i. the general character of your law practice and indicate by date when
its character has changed over the years.

My practice has'taken several forms over the years. After clerking for
Judge Guy, I joined the Washington, D.C. office of Sidley & Austin as an
associate in their litigation department. While at Sidley, I worked
primarily on commercial litigation cases.

I served as Judiciary Counsel to Senator Abraham from 1995-1997. My
responsibilities included advising Senator Abraham regarding proposed
legislation, as well as drafting and working to advance legislation that
Senator Abraham supported. In that capacity I worked closely with staff
from other Senate offices, including many Democratic offices. I also bad
some involvement in reviewing judicial nominations from States other
than Michigan.

1 left Senator Abraham’s office in June 1997 to clerk for Justice Anthony
Kennedy during the Supreme Court’s October 1997 Term. When my
clerkship ended, my family and I moved back to Michigan, where I
became an associate in the litigation department of Honigman Miller
Schwartz and Cohn in Detroit. [ worked primarily on commercial
litigation, for a variety of different clients. My responsibilities included
briefing and arguing motions, taking depositions, briefing appeals, and, in
one case, a one-day bench trial in federal bankruptcy court. I was elect

to partnership at Honigman in 2001, ‘ '

~ In May 2001, I left Honigman to join the Ford Motor Company’s General
Counsel office in Dearborn, Michigan, My title was Counsel. My
responsibilities included management of cases involving rollover
accidents or allegations of restraint-system defects. I did not appear in
court during this time. ‘
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I later decided T wanted to return to an active court practice. In May 2002,
I joined a boutique litigation firm, Feeney Kellett Weinner and Bush, as-a
partner. Iprimarily briefed and argued appeals, class actions, and
complex motions while at Feeney Kellett. I also handled commercial
litigation cases and second-chaired a three-week jury trial in Racine,
Wisconsin during this time. My principal clients were DaimlerChrysler
Corporation and, to a lesser extent, Ford and General Motors.

In the spring of 2003, Feeney Kellett was approached about the possibility
of merging with a larger Detroit firm, Dykema Gossett PLLC. A number
of Feeney Kellett’s attorneys elected to join Dykema. Cheryl Bush,
Patrick Seyferth, and I chose to start our own firm.

Our firm commenced operations on July 1, 2003, and was first known as
Bush Seyferth & Kethledge PLLC. My partner Richard Paige joined the
firm in July 2004, at which point we changed the firm’s name to Bush
Seyferth Kethledge & Paige PLLC. We are a litigation-only boutique.

We began the firm with five lawyers and approximately 18 employees; we
now have 10 lawyers and 31 employees. My practice bas focused on
briefing and arguing appeals and class actions in cases around the country.
My practice also includes commercial litigation at the trial-court level. In
April 2005, I second-chaired a one-week jury trial in a criminal case, in
which the defendant, Tapendra Sharma, was charged with negligent
homicide. Thomas Cranmer, who served as President of the Michigan
State Bar in 2005-06, and I represented Mr. Sharma. Mr. Sharma was
acquitted.

ii. your typical clients and the areas, if any, in which you have
specialized.

My practice has specialized in appellate and class-action litigation, on the
defense side. I have also done a good deal of commercial litigation. My
firm does substantial work for DaimlerChrysler Corporation, Ford Motor
Company, Guardian Industries, Entertainment Properties Trust, and
Genworth Financial, among other clients. Ihave also represented
numerous individual clients. As noted above, these include one criminal
defendant, Tapendra Sharma. '

¢. Describe the percentage of your practice that has been in litigation and
whether you appeared in court frequently, occasionally, or not at all. If the
frequency of your appearances in court varied, describe such variance,
providing dates. ‘

100% of my practice has been in litigation. Apart from my time as a law clerk
.and with the Ford Motor Company (during which time I did not appear in court at
all), I have appeared in court frequently.

10
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i. Indicate the percentage of your practice in:
1. federal courts: 50%
2, state courts of record: 50%
3. other courts.

ii. Indicate the percentage of your practice in:
1. civil proceedings: 95%
2. criminal proceedings: 5%

d. State the number of cases in courts of record you tried to verdict or
judgment (rather than settled), indicating whether you were sole counsel,
chief counsel, or associate counsel,

I have tried three cases to verdict. In each case I played a second-chair role with
substantial responsibility for examining and cross-examining witnesses.

i. What percentage of these trials were:
1. jury: . 67%
2. non-jury: 33%

e. Describe your practice, if any, before the Supreme Court of the United
States. Please supply four (4) copies of any briefs, amicus or otherwise, and,
if applicable, any oral argument transcripts before the Supreme Court in
connection with your practice. i o

I have prepared one amicus brief and one brief in opposition to a petition for
certiorari with the Supreme Court of the United States.

19, Litigation: Describe the ten (10) most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the docket
number and date if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the
case was litigated; and

¢. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. FDIC v. First Heights Bank, FSB, 229 F.3d 528 (6th Cir. 2000). This case
involved a dispute between Pulte Corporation and certain of its affiliates, on the
one hand, and the FDIC, on the other, as to Pulte’s obligations to share with the
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FDIC certain tax savings that Pulte obtained as a result of its purchase of certain
failed thrifis during the 1980s. The District Court had awarded summary
judgment to the FDIC in the amount of $255 million, and Pulte had appealed.

Pulte’s lead counsel on appeal was John G. Roberts, Jr., now Chief Justice of

the Supreme Court. Pulte’s co-counsel included Norman Ankers, Honigman
Miller Schwartz & Cohn, 2290 First National Building, Detroit Michigan,
48226, (313) 465-7000, Stephen Wasinger, 26862 Woodward Avenue, 100
Beacon Center, Royal Oak, Michigan, 48067, (248) 414-9942, and myself.

Lead counsel for the FDIC was Kirk K. Van Tine, Baker Botts L.L.P, 1299

Pennsylvania Avenue N.W., Washington, D.C. 20004, (202) 639-7700. I
assisted in writing and editing Pulte’s brief on appeal, and in strategizing about
the appeal generally. In doing so I had the privilege of working closely with
now-Chief Justice Roberts. In an opinion by Judge Boyce F. Martin, Jr., joined

" by Judges Merritt and Siler, the Sixth Circuit affirmed in part and reversed in

part the Judgmem below.

United Dominion Industries, Inc. v. United States, 532 U.S. 822 (2001). The
question presented in this case was whether, in the case of an “affiliated group”
that files a consolidated tax return, the existence of a “product liability loss”
under 26 U.S.C. § 172(b)(1)(1) is determined by comparing (i) the income and
expenses of the group as a whole, or (ii) the respective income and expenses of
each of its members. Kent Jones, Sutherland Asbill & Brennan LLP, 1275
Pennsylvania Avenue N.W., Washington, D.C. 2004, was principal counsel for
the United States. Eric R. Fox, Ivins, Phillips & Barker, 1700 Pennsylvania
Avenue N.W., Suite 600, Washington D.C. 20006, was counsel for United
Dominion Industries, Inc. I wrote an amicus brief on behalf of the National
Association of Manufacturers and the Manufacturers’ Alliance, in which we
argued, based on a close reading of the statutory text, that such losses should be
computed by comparing the income and expenses of the affiliated group as a
whole. In a unanimous opinion by Justice Souter, the Supreme Court agreed
with our position and reversed the contrary decision of the Fourth Circuit.

Gray v. General Motors Corporation, 312 F.3d 240 (6th Cir. 2002). This wasa

“products-liability case in which the plaintiff alleged the seat belts in his vehicle

were defective, which in turn allegedly enbanced his injuries in a rollover crash.

-1 argued (but did not brief) the case for General Motors in the Sixth Circuit.

Phyllis Robinson; P.O. Box 130, Manchester, Kentucky 40962 (current phone
number unavailable), was lead counsel for the plaintiff. In an opinion by Judge
Daughtrey, joined by Judges Gilman and Siler, the Sixth Circuit affirmed the
District Court’s entry of Judgment as a matter of law in favor of General
Motors.

Heider v. DaimlerChrysler Corporation, Racine County (Wisconsin) Circuit
Court, 99 CV-1702, February 2003. This case involved a frontal collision
between the plaintiffs’ vehicle, a 1996 Plymouth minivan, and another vehicle
driven by a drunk driver. Tia Heider, then age 8, was rendered a quadriplegic in

12
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the crash. The plaintiffs alleged that the passenger-side airbag in the minivan

. was too powerful, and that its deployment caused Tia Heider’s injuries. Cheryl

Bush was lead counsel for DaimlerChrysler and I was her second chair. I
examined or cross-examined approximately 40% of the witnesses in the case,
including several experts. After a three-week trial, the jury rendered a verdict in
favor of DaimlerChrysler. 1 later briefed and argued DaimlerChrysler’s
opposition to the plaintiffs’ motion for a new trial, which the court denied. The
case was tried before Judge Charles Constantine, Racine County Courthouse,
730 Wisconsin Avenue, Racine, Wisconsin, 53403, (262) 636-3131. My co-
counsel (and lead counsel for DaimlerChrysler Corporation at trial) was Cheryl
Bush, Bush Seyferth Kethledge & Paige PLLC, 3001 West Big Beaver Avenue,
Troy, Michigan, 48084, (248) 822-7800. Thomas Devine, Hostak Henzl &
Bichler, 840 Lake Avenue, P.O. Box 516, Racine, Wisconsin, 53401, (262) 632-
7541, was lead counsel for the plaintiffs. Jay Starrett, Whyte Hirschboeck &
Dudek, 555 East Wells Street, Suite 1900, Milwaukee, Wisconsin, 53202, (414)
273-2100, was counsel for co-defendant Hubb Chrysler-Plymouth Jeep, Inc.

Anderson v. Pine Knob Ski Resort, 469 Mich. 20, 664 N.W.2d 756 (2003). The
question presented by this case was whether an immunity provision in the
Michigan Ski Area Safety Act, MCL § 408.321 e seq., barred the claims of
plaintiff Robert Anderson for injuries he sustained in a skiing accident at the
defendant Pine Knob Ski Resort. I briefed and atgued the case for the plaintiff,
Robert Anderson, in the Michigan Supreme Court. Robert L. Bunting, P.O,
Box 7, Oxford, Michigan, 48371, (248) 628-5150, was lead counsel for Pine
Knob.- By a 4-3 vote, with Justice Taylor writing the majority opinion and
Justices Cavanagh, Kelly, and Weaver dissenting, the Court ruled in favor of
Pine Knob and held the claims were barred.

Sherr v. DaimlerChrysler Corporation, 1 CA-CV-03-0566 (Arizona Ct. App.,
October 2004). This case was an appeal of a jury verdict in favor of
DaimlerChrysler Corporation in a products-liability case. The plaintiff alleged
the airbag in her 1997 Chrysler minivan was too powerful, and that its
deployment caused her injuries. 1 briefed. and argued the case for

- DaimlerChrysler in the Arizona Court of Appeals. Patrick X. Fowler, Snell &

Wilmer, One Arizona Center, Phoenix, Arizona, 85004, (602) 382-6000, was
co-counsel for DaimlerChrysler Corporation. G. Lynn Shumway, 6909 E.
Greenway, Ste. 200, Scottsdale, Arizona, 85254, (480) 368-0002, was lead
counsel for the plaintiffs. In the Court of Appeals, the plaintiffs argued that the
trial court had improperly sanctioned them for the subject vehicle’s spoliation
and committed various other evidentiary errors at trial. In a unanimous opinion
by Judge Barker, the Arizona Court of Appeals affirmed the verdict in favor of
DaimlerChrysler Corporation.

State v. Sharma, Oakland County (Michigan) Circuit Court, 04-194301-FH,

April 2005. In this case the defendant, Tapendra Sharma, was prosecuted for
negligent homicide regarding an accident in which an Oakland County Road

13
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Commission electrician was fatally injured. Thomas Cranmer, Miller Canfield
Paddock & Stone PLC, 840 West Long Lake Road, Suite 200, Troy, Michigan,
48098, (248) 267-3381—who now serves as President of the Michigan State
Bar—and I defended Mr. Sharma. Mr. Cranmer was lead counsel and I was his
second chair. I examined all of our experts in the case (including an accident
reconstructionist, biomechanic, and conspicuity expert) and cross-examined the
prosecution’s accident reconstructionist. After a one-week trial, the jury
acquitted Mr. Sharma. The case was tried before Judge Nanci J. Grant, Oakland
Circuit Court, 1200 North Telegraph Road, Dept. 404, Pontiac, Michigan,
48341, (248) 858-0358. Michael Goetz, Oakland County Prosecutor’s Office,
1200 North Telegraph Road, Pontiac, Michigan, 48341, (248) 858-0656, was
lead counsel for the prosecution.

Flury v. DaimlerChrysler Corporaﬁ'on, 427 F.3d 939 (11th Cir. 2005), cert.
denied, ___U.S. ___ (June 26, 2006). This case was an appeal of a jury verdict
in favor of the plaintiff. The plaintiff alleged the airbag in his 1996 Dodge Ram

“truck should have deployed after he fell asleep at the wheel and struck a tree,

and that the airbag’s non-deployment enhanced his injuries in the crash. I
briefed and argued the case for DaimlerChrysler Corporation in the Eleventh
Circuit. M. Diane Owens, Swift, Currie, McGee & Hiers, LLP, 1355 Peachtree
Street, Suite 300, Atlanta, Georgia, 30309, (404) 874-8800, was co-counsel for
DaimlerChrysler. Richard D. Phillips, P.O. Box 69, Ludonici, Georgia, 31316,
(912) 545-2191, was "lead counsel for the plaintiffs,. ~ On appeal,
DaimlerChrysler argued that the testimony of Plaintiff’s only expert should
have been excluded as unreliable under Fed. R. Evid. 702, and that the District
Court should have imposed more meaningful sarictions for plaintiff’s spoliation
of the subject vehicle. In a unanimous opinion by Judge Fay, joined by Judges

" Birch and Carnes, the Eleventh Circuit held that the District Court abused its

discretion by failing to dismiss the case as sanctions for the vehicle’s spoliation.
The Eleventh Circuit thus ordered judgment to be entered in favor of
DaimlerChrysler. Plaintiff later filed a petition for certiorari with the Supreme
Court; I wrote DaimlerChrysler’s Brief In Opposition. On June 26, 2006, the
Supreme Court denied the petition.

Laura v. DaimlerChrysler Corporation, 269 Mich. App. 446, 711 N.W.2d 792

(2006). This was a putative class action brought on behalf of owners and
lessees of Dodge and Plymouth Neon vehicles in Michigan. Plaintiff alleged
the head gaskets in the subject vehicles were defective. DaimlerChrysler
Corporation had moved for summary disposition on statute-of-limitations

- grounds, which the trial court denied. I briefed and argued the case at all stages
on appeal. Lynn Shecter, Roy Shecter & Vocht P.C., 36700 Woodward -

Avenue, Suite 205, Bloomfield Hills, Michigan, 48304, (248) 540-7660, was
counsel for the Plaintiff. The appeal began with an application for leave to
appeal, which the Court of Appeals denied. DaimlerChrysler then filed an
emergency application for leave to appeal to the Michigan Supreme Court. That
Court ordered the Court of Appeals to hear the appeal. After briefing and oral

14
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argument, the Court of Appeals (per curiam) (Fitzgerald, O’Connell, and Kelly,
J1.) reversed the decision of the trial court and ordered judgment entered for
DaimlerChrysler.

10.  Coker v. DaimlerChrysler Corporation, 617 S.E.2d 306 (N.C. App. 2005),
aff’d, 627 S.E.2d 306 (N.C. 2006). This was a putative class action brought on
behalf of owners and lessees of 1995-2000 Chrysler, Dodge and Plymouth
minivans. Plaintiffs alleged the minivans were defective because they lacked a
“brake-shift interlock” device. Plaintiffs had not, however, suffered any- injury
or expense as a result of the alleged defect. The trial court granted summary
judgment to DaimlerChrysler Corporation on standing grounds, among other
grounds. I briefed and argued the case for DaimlerChrysler Corporation in the
North Carolina Court of Appeals and the North Carolina Supreme Court.
Sidney S. Eagles, Jr., Smith Moore L.L.P., 2800 Two Hanover Square, Raleigh,
North Carolina, 27601, (919) 755-8771, was co-counsel for DaimlerChrysler
Corporation. Gary Shipman, Shipman & Associates L.L.P.,, 11 South Fifth
Avenue, Wilmington, North Carolina, 28401, (910) 762-1990, was lead counsel
for Plaintiffs. The North Carolina Court of Appeals affirmed the judgment in
favor of DaimlerChrysler in an opinion by Judge John Tyson, joined by Judge
Richard Elmore, with Judge Robin Hudson dissenting. Plaintiffs appealed by
right to the North Carolina Supreme Court. After briefing and oral argument,
that Court unanimously affirmed the judgment of the Court of Appeals in a per
curiam opinion. :

20. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did net involve litigation. Describe fully the nature of your participation in these
activities. Please list any client(s) or organization(s) for whom you performed
lobbying activities and describe the lobbying activities you performed on behalf of
such client(s) or organizations(s). (Note: As to any facts requested in this question,
please omit any information protected by the attorney-client privilege.)

I had considerable experience reviewing and, to a significant extent, drafting proposed
legislation while working in the Senate. On some occasions I prepared drafts of
individual provisions for proposed legislation; on at least one occasion, I substantially
drafted a proposed bill. To the best of my recollection, none of the provisions that I
drafted became law. Ido not have any copies of them today.

In addition, as noted above, I currently serve as a member of the Michigan State Bar Civil
Procedure and Courts Committee. In that capacity, I review and comment upon proposed
revisions to the Michigan Court Rules and legislation affecting the practice of law in
Michigan.

I have not been involved in any lobbying activities.
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21. Teaching: What courses have you taught? For each course, state the title, the
institution at which you taught the course, the years in which you taught the course,
and describe briefly the subject matter of the course and the major topics taught.

If you have a syliabus of each course, please provide four (4) copies to the
committee.

I have not taught any courses.

22. Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you expect to derive from
previous business relationships, professional services, firm memberships, former
employers, clients or customers. Please describe the arrangements you have made
to be compensated in the future for any financial or business interest.

If confirmed, I will enter into an agreement with my current partners for a buyout of my
interest in Bush Seyferth Kethledge & Paige PLLC. I will ensure that any such
agreement conforms to Advisory Opinion No. 24 of the Committee on Codes of Conduct
for United States Judges. I do not anticipate any other receipts or arrangements of the
kinds described in this question.

23. Qutside Commitments During Court Service: Do you have any plans,
commitments, or agreements to pursue outside employment, with or without
compensation, during your service with the court? If so, explain.

1 have no plans, commitments, or agreements to pursue outside employment during my
service with the Sixth Circuit if confirmed.

24. Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nomination and for the current calendar year,
including all salaries, fees, dividends, interest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more (If you prefer to do so, copies of
the financial disclosure report, required by the Ethics in Government Act of 1978,
may be substituted here.)

Please see the attached financial disclosure report.

25. Statement of Net Worth: Please complete the attached financial net worth
statement in detail (add schedules as called for).

Please see the attached financial net worth statement.
26. Potential Conflicts of Interest:

a. Identify the parties, categories of litigation, and financial arrangements that
are likely to present potential conflicts-of-interest during your initial service

16
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in the position to which you have been nominated. Explain how you would
address any such conflict if it were to arise,

Parties, categories of litigation, and financial arrangements that are likely to
present potential conflicts-of-interest during my initial service, if confirmed,
would include cases involving Bush Seyferth Kethledge & Paige PLLC,
DaimlerChrysler Corporation, and Ford Motor Corporation, among others. In
addressing any such conflict, I would follow both the letter and the spirit of the
Code of Conduct for United States Judges, the Ethics Reform Act of 1989, 28
U.8.C. § 455, and any other relevant guidelines if confirmed.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

1 would follow both the letier and the spirit of the Code of Conduct for United -
States Judges, the Ethics Reform Act of 1989, 28 U.S.C. § 455, and any other
relevant guidelines if confirmed.

27. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless
of professional prominence or professional workload, to find some time to
participate in serving the disadvantaged.” Describe what you have done to fulfill
these responsibilities, listing specific instances and the amount of time devoted to
each. :

Thave been involved in a number of pro bono activities. While at Honigman, I worked
with Community Legal Services, a provider of legal services to the disadvantaged in
Michigan, to clear title on a number of homes in Detroit that had been subject to tax
foreclosures. I litigated multiple cases in Wayne County, Michigan Circuit Court to clear
title on such properties and to allow new owners to begin to rehabilitate the homes. For
this work I was named Community Legal Service’s Pro Bono Attorney Of The Year for
the Year 2000. :

‘More recently, I have worked with New Leaders New Schools, a charitable organization
_ that assists in placing school principals in economically depressed areas. Specifically, I
have assisted NLNS in obtaining documents and evidence in Michigan for purposes of

defending a lawsuit against NLNS in the District of Columbia.

My partners and 1, through our law firm, are active in charitable activities within the
Detroit-area legal community. For example, each year our firm hosts the BSKP Annual
Golf Classic for the benefit of the Detroit Foundation For Exceptional Children. This
event is typically attended by 150 guests each year, most of whom are lawyers and
judges. My firm pays for 18 holes of golf, lunch, and dinner at a leading golf facility for
all of the attendees. In return, we ask each attendee to make a donation directly to the
Foundation for Exceptional Children. Every dollar thus donated goes directly to the

17
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Foundation, In 2006, the event raised more than $30,000 for the Foundation. The
Foundation itself assists children with mental or other developmental handicaps.

Our firm also funds two scholarship programs at area law schools: The Bush Seyferth
Kethledge & Paige Appellate Advocacy Scholarship at the University of Michigan Law
School, and the Women’s Trial Advocacy Scholarship at Wayne State University Law
School.

28. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination
and the interviews in which you participated). Is there a selection
commission in your jurisdiction to recommend candidates for nomination to
the federal courts? If so, please include that process in your description, as
well as whether the commission recommended your nomination. List the
dates of all interviews or communications you had with the White House staff
or the Justice Department regarding this nomination. Please do not include
any contacts with Federal Bureau of Investigation personnel concerning your
nomination,

I am not aware of any selection cbmmissinn in Michigan for federal judicial
appointments.

1 sent my resume to the White House unsolicited in February 2006.
Approximately two weeks later, I was contacted to arrange interviews at the
White House and the Department of Justice. On March 7, 2006, I interviewed at
the White House; the following day, I interviewed at the Department of Justice.
After completing all nomination paperwork and undergoing a background
investigation, I was informed that the President had decided to nominate me to a
seat on the Sixth Circuit. My nomination was forwarded to the Senate on June
28, 2006. My nomination was returned to the President on December 9, 2006. 1
was renominated on March 19, 2007.
b. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or
question in a manner that could reasonably be interpreted as seeking any
express or implied assurances concerning your position on such case, issue,
or guestion? If so, please explain fully.

&

No one during the selection process has discussed a case, issue, or question with
me in a manner that could be interpreted as asking how I might rule on anything.

18
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A0 FINANCIAL DISCLOSURE REPORT Roport Required by the Ettjcs
Rev. 172004 in Government Act of 1978
: NOMINATION FILING (S UAC. app. §§ [01-111)
1. Person Reporting (Last riame, Firnt name, Middte initial) 2. Court or Orgenization 3. Date of Report
Kethlodge, Raymond M Sicth Cirouit 32172007
4. Title (Article I Fudges indioate active or semior status; 5. Repor{Type (check appropriate type) 6. Reporting Period
gitato jadgos indicato fll-orpat ie) (@ Nominstion,  Date 3972007 1172006
Cirouit Judge Nominee - ©
O il O Annual ) Finat 311572007
7. Chambers or Office Address 8. On the basis of the information contained in this Report and any
. modifications pertaining thereto, it is, in my opinion, in compliance
3001 West Big Beaver Road, it pticntl Jaws souh ranlosions.
Suite 600 . ) e
Troy, M 48084 Offioer

IMPORTANTNOTES: The instractions accompanying this form must be followed. Complets alf parts, chacking the NONE box for each part
where you have 1o reportable infonmation. Sign on Jast pege.

L POSITIONS.  (Reporting individual cnly; se pp. 9-13 of iling fostructions)
] NONE - (No roportable positions )

POSITION NAME OF ORGANIZATION/ENTITY
L Shareholder Bush Seyferth Ketlodge & Paige PLLC
2 Trustee . Trost #1

1L AGREEMENTS. (Reporting inividusl only, see pp. 14-16 of iling instrustions)
] NONE - (Vo reporiable sgreements.) :

DATE PARTIES AND TERMS
1 nono yet Bush Seyferth Kethledge & Paige PLLC. If. 1 will enter into an consistent with Adv. Op. No.
24 for a buyout of my interest in the firm, .
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FINANCIAL DISCLOSURE REPORT | Nauu of Person Reporting Date of Report
Kethledge, Reymond M 32172007
T NON-INVESTMENT INCOME. (Reporting individual and spouss; see pp. 17-24 of filing instructions)
A. Filer's Non-Investment Income
[ NONE - (oreportable nowvinvestment income)
DATE SQURCE ANDTYPE GROSS INCOME
(youss, not spovise's)
t. 2007 Bush Seyferth Kethledge & Paige PLLC wages $56,907
2. 2007 Bush Seyferth Kethledg & Paige PLLC distributions $22,080
3. 2006 Bush Seyferth Kathledge & Paige PLLC wages $303384
4 2006 Bush Seyferth Kethledge & Paige PLLC distributions $416,440
5 2005 Bush Seyferth Rethledgs & Paige FLLC wages $195,692
6. 2005 ) Bush Seyferth Kethledge & Paige PLLC distributions $282,344
B. Sponse's Non-Ii ent Tn a fed during jon of the reporti \ lote this section. Dollar
Spot h oy come (f you any portion reporting year, please complete this section. amoumt pot

NONE - (Noreportable nop-investment income.)

DATE SOURCE AND TYPR

IV. REIMBURSEMENTS - trnsportation, lodging, food, entestainment.
(tachudes those to spouse and depeadient children, So6 pp. 25-27 of instructions.)
00 NONE - (o such reportablo reimbursements.)

SOURCE DESCRIPTION
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FINANCIAL DISCLOSURE REPORT | Neme of Person Reporting Date of Report
Kethlodge, Raymond M 312007

V. GIFTS. (aokdes tose to spouse and dopendent children. See pp. 28-31 of instructions.)

[ NONE - o such reposable ifs)

SQURCE DESCRIFTION VALUE

VI LIABILITIES. (ucludes those of spouse and dependent children. Seo pp. 32-34 of instractions )

] NONE - (oreporable libifities) ‘

. CREDITOR DESCRIPTION VALUE CODE
1. Comerica Bank Personal Credit Line M
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"FINANCIAL DISCLOSURE REPORT [ oo P

Page1of2 Kethlodge, Raymond M 3212007
VIL INVESTMENTS and TRUSTS - incoms, vaius, trnscations (iocludes thoss of tho spouse and dopendemt chikdran. Ses pp. 34-57 of filing instroctions.)

A B [ n
o Tncome during Gross d of ious dur ing poriod
Description of Assets " p A s
(inchuing trust assets) poriag peiod Porne T —.
) @ o] o ) ey
Place "0t ech ) (] “ &
(X" asset axompt Amout § Type (og | Value Value | Type (o8 | Dater | value | Gain Kentity of
rom prioe discioause Codet | dvreater | Code2 | Motios | tuv.sll | Month- | cote? | code
AH) {ist) +P) Code 3 morger, Day 5T RNV Gf privats
QW) } redemption) m i
LI NONE (Mo reportable inconss, ssoets, or trasssctions)
i Brokerage Aocount #1 EXEMPT
2. ~Investment Co America Com A Dividend J T
3. . RA#L c Dividend L T
4, —EuroPacifio Growth Fund
5 ~Investment Co America Com
6. -~Short Torm Ino Fund Movey Market
7. Bush Seyforth Kethledge & Paigs 401(K) plan c Dividend L T
8. ~Allianoe Berstein LP LgCap Value
9 ~Neuberger Berman MidCap Value
10. =Amesican Century LgCap Growth Il
1. P MosganMelion Equity Sm-Cap Value I
12, ~Principal Globs Real Ratate Seos
13, ~Principal Globet Int Small Co
14 Trustél A Dividend H T
15, ~Shott Tersn InoFund Money Market
16.  ~Buro Pac Growth FD SH Ben Inti
17, Ra#2 A Dividend J T
18, —~Buro Pac Growth Fund
£ Iosomefiin Godos: AwSiOorkss . © LB ~SLWIEGS0 T C =SO850 . D =g ) E. *$15,001$50,
(B Cotumni BY kid D) ¥ = $50001-$100,000 G =S100001$1000000 | H “$1,000,00885,000,000 - Ha = Meis thir $5,000,000
2. Vel Codesis. -~ "0 T «$I5000.0tess K ~$15001:850,000 L =$56001:6100,000 . ~ - M =$100,001.8250000
(Sen Colmns Ctand D3] N r_;zsq.msqomo O =$S00,00i 81000000  P1 +§1,000,001-85,000,000 B2 .= $5,000,001:85,000,000
: P2 <525,000,001.$50,000,000 P4 = 8More thar $30,000000
:t_.vas.mcoau Q‘Apprmd "R =Cost(Real Estafo Only)  § - = Asgossment T = CashMurket
(Sis Cotacin &y U’ = Book Vilue V= Ot W = Estimeted
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FINANCIAL DISCLOSURE REPORT | Neme of Person Reporting . Dete of Report
Ketblodge, Raymond M 32112007

IX. CERTIFICATION.

I oerﬁfy.that afl information given above (inchuding information pertaining to my spouse and minor or dependent children, if
any) is accurate, true, and complete to the best of my knowledge and belief, and that any information not reported was withheld

because it met applicable statutory p itting
T further certify that earned income from outside employ and h ia and the accep of gifts which have been
potted are in compliance with the provisions of 5 U.S.C. § 501 et. seq., 5 U.S.C. § 7353, and Judicial Conference regulations.

Signurs /W /h/m Date 3/2/[0?'

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY
BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. app. § 104)

FILING INSTRUCTIONS
Mait signed origina! and 3 additionat copies to:

Committes on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301 :

One Columbus Circle, NE,

‘Washington, D.C. 20544
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"FINANCIAL DISCLOSURE REPORT ‘Naime of Person Reporting Date of Repart
Page2of 2 Kethledge, Raymond M 3/212007
VIL INVESTMENTS and TRUSTS - iocome, valus, ions ! d Sen pp. 34-57 of iling instructions.)
A B. < b
o Incomo during Gross value ot ead of Trensections during reporting period
Desoription of Assets reportiag peri reporting pork
(inciuding frust ssacs) i - i Tt casmpi om dooiosats ]
[5) @ o[ @ ® L
@ (O] (0] )
Place "(X)" aftes cach nsset exempt Amount | Ty 5 Valuo Vaiuo | Type (o8 | Dam: Valus § Gain Wentity of
from peior disclosure Code 1 di?m?wxr CodeZ | Method | buy,sell, Moath~ | Code2 | Code uyer/sellor
[C85 I 551 OB | Code3s [ mewr, | Dsy  [op) |1 (A | Gfprivase
@W) | redenption) w sransaction)

19, ~Fundamentsl Investors

20, Michigan Bducations Savings Program #1 A Dividend Sold 108 3
21 VCSPACollegeAmerica 529A Education Savings A i T © Buy 100 I
Account

22. ~New Pesspective Fumd-529A.

23. ~Investment Company of America-529A

24, Bond Fund of America-5294.

i1 Teomiehtin Codor. A ~$1,000 orless B =$L00182500 © =§2,50185,000 D ~$5001$15,000 B =$15001.550,000
(SoeColomsis B and D4} F =$50,001-5100,000 G =$100,001-$1,000,000 Hi -'si,oob,ml-ss,ooo,ooo H2 = More thax $5,000,000
.2 Valve Codes: 3 =$15.000 ot less K =$15,001-830,000 L =$50,001-8100,000 M =$100,001-$250,000
(chuklmm ClandD3) N =$250,000-$500,000 O =$500,001-51,000,000 PL =31,000,001-85000,000 P2 =$5,000,001-$25,000,000
o P3 = £25,000,001-850,000,000 » P4 = §More than $50,000,000
3. Viug Melitdd Codea Q = Appeaisal R =Cost(ReniEstatoOnly) § = Assosmnont T =CashiMarket
(So0 Colusin C2) Y =Book Value VOt W~ Btisited
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FINANCIAL STATEMENT
NET WORTH
Provide a {ete, current fi ial net worth which itemizes in detail all assets (including bank accounts,
real estate, securities, trusts, i and other fi ial holdi all liabilities (including debts, gages, loans,
and other financial obligations) of yourself, your spouse, and other i di bers of your household
ASSETS : LIABILITIES
Cash on hand and in banks 4] 500 | Notes payable to banks-secured
U.S. Government securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule 125 | 600 | Notes payable to relatives
Unlisted scourities—add schedule Noes payable fo others
Accounts and notes receivable: | Accounts and bills due
Due from relatives and friends ‘Unpaid income tax
Due from others Other unpaid income and interest
Doubtfut :lcial edf!':‘c mortgages payable-add . w1 | 000
Real estate owned-add schedule 1] 2501 00¢ | Chattel morigages and other liens payable
Real estate morigages receivable Other debts-itemize:
Autos and other personal property 150 ] o000 Personal Credit Linc—Comerfca Bank 126 | 000
Cash value-life insurance
Other assets itemize:
BSKP membership interest 400 | 000
Total liabilities i 2171 000
Net Worth 713 | 100
Total Assets 1| 930 100 | Total liabilities and net worth 1 930 | 100
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Arc any assets pledged? (Add schedule) NO
On leases or contracts SA;O);;I; defendant in any suits or legal NO
Legal Claitns Have you ever taken bankruptey? NO
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Listed Securities
Alliance Bernstein LP LargeCap Sep Account $ 7,400
Neuberger Berman Management MidCap Sep Account 7,300
American Century Investment Mngmt. LargeCap Growth II Sep Account 6,700
JP Morgan/Mellon Equity Sm-Cap Value I Sep Account » 7,300
Principal Global Investors Real Estate Securities Sep Account 8,500
UBS/Emerald Advisors Small Cap Growth II Sep Account 4,600
Principal Global Investors International Small Co. Sep Account 8,800
Bond Fund of America—529A : 1,900
New Perspective Fund—529A ' 1,900
‘Investment Company of America—>529A 1,900
EuroPacific Growth Fund Account #1 3,400
EuroPacific Growth Fund Account #2 2,400
Fundamental Investors Account _ 2,700
EuroPacific Growth Fund Account #3 : . 3,400
Investment Co America Com Account #1 56,000
Investment Co America Com Account#2 ‘ 1,400
Total Listed Securities $ 125,600
Real Estate Owned
Personal Residence #1 $ 450,000
Personal Residence #2 : , : 800,000
Total Real Estate Owned $ 1,250,000
Real Estate Mortgages Payable :
Personal Residence #1 ‘ - $ 225,000
Personal Residence #2 : 716,000
Home-Equity Line : 150,000
Total Real Estate Mortgages Payable $ 1,091,000
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AFFIDAVIT

I, Raymond M. Kethledge, do swear that the information provided in this statement is, to the best
of my knowledge, true and accurate.

 Rauyuaend M- (il

' Raymond M. Kethledge

April 4, 2007
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Chairman LEAHY. Mr. Murphy.

STATEMENT OF STEPHEN JOSEPH MURPHY III, NOMINEE TO
BE DISTRICT JUDGE FOR THE EASTERN DISTRICT OF
MICHIGAN

Mr. MURPHY. Thank you very much, Chairman Leahy.

First, I would ask my wife, Amy, and my two precious children,
Stevie and Natalie, to stand up. There is Natalie and Stevie. Can
we see you? Come out here so everybody can see you. That is Stevie
Murphy.

My mother and father join us from St. Louis. Mom and Dad. And
my sister, Tina, and her husband John Godar, who is a very close
friend and lawyer in St. Louis, join us as well.

Two of my colleagues from the Justice Department, Rita Foley
and Myra Stith, are here as well. And I think that is it.

I would like to give thanks, Chairman Leahy, to the members of
the Committee, to the Ranking Member, and, Senator Leahy, I
would really like to thank you for scheduling this hearing and for
treating us fairly, as you have. I am extremely grateful to Senators
Levin and Stabenow for introducing us and for working to get us
here today. My great thanks goes to the President of the United
States for this incredible gift and humbling bestowing of a nomina-
tion on me. And, of course, my family I am terrifically grateful for.
So thank you for everything.

Chairman LEAHY. Well, thank you very much, and let me ask
this question of Mr. Kethledge and Judge White. The courts are
really the only undemocratic branch of our Government, and in the
Constitution, the Founders set it up that way. So they have a spe-
cial responsibility to be open to those Americans who have the least
power. They cannot vote for them or against them. They have—and
with those Americans who have the least power, they also have the
need for the greatest protection. I think the nominees have to show
sensitivity to people of different backgrounds and show they have
a commitment to equal justice under the law.

Can you describe any situations where, as either the lawyer or
as the judge, you have taken difficult positions on behalf of com-
paratively poor or powerless individuals or members of racial mi-
norities?

Judge White.

Judge WHITE. Senator, thank you for asking that question. I
began my judicial career as a judge on the Common Pleas Court
and the 36th District Court for the city of Detroit. In that capacity,
most of the cases that came before me were with pro per litigants,
and I quickly learned how difficult it might be for someone who is
uncounseled to appear before the court, how intimidating it might
be. And in that service, I took great pains to both make people
comfortable and to help them state what was on their minds, to
help bring out what brought them before the court.

In fact, when I was on the traffic court, I saw that the system
was not responsive to pro per litigants in the sense that they would
come to court with a number of problems that were just lurking in
the file room, and they would leave thinking that they had taken
care of them. And I instituted procedures in my courtroom that
meant that when they came to court, all of the legal problems that
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they had relating to the matter but not necessarily brought before
the court because of the problems were addressed.

I mention it because it was unpopular to those who thought that
the system should just bring people in and out. But I have to say
that at the end of my tenure, all the other courtrooms were using
the same procedures, and I knew when I went home at the end of
the day that the people that came before me received the justice
that they were entitled to.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

Nanie: Full name (include any former names used).

Stephen Joseph Murphy, III

2.

3.

5.

7.
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Steve Murphy

Position: State ihe,positidn fdr which ybu have been nominated.

United States District Judge for the Eastern District of Michigan »

Address: List current office address, If cit)" and state of residence differs from your

place of employment, please list the city and state where you currently reside.

Office: ‘ 211 West Fort Street, Suite # 2001, Detroit, MI 48226-3211

Residence:  Grosse Pointe, Michigan

Birthplace: State date and place of birth,

1962, St. Louis, Missouri

Marital Status: (include name of spouse, and names of spouse pre-marriage, if
different). List spouse’s occupation, employer’s name and business address(es).

Please, also indicate the number of dependent children.

Married to Amy E. Murphy (formerly Uhl), who works in the home as a full time mother
We have two dependent children.

Education: List in reverse ch‘ronolégical order, listing most. fecent first, each
college, law school, or any other institution of higher education attended and

_indicate for each the dates of attendance, whether a degree was received, and the
_ date each degree was recelved

St. Louis University, 1984-87, 1.D. granted May 1987.

 Marquette University, 1980-84, B.S. granted May‘ 1984.

Employment Record: List in reverse chronological order, listing most recent first,
all governmental agencies, business or professional corporations, companies, firms,
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or other enterprises, partnerships, institutions or organizations, non-profit or
otherwise, with which you have been affiliated as-an officer, director, partner,
proprietor, or employee since graduation from college, whether or not you received
payment for your services. Include the name and address of the employer and job
title or job description where appropriate.

March 2005 to present < United States 'Attomey for the Eastern District of Michigan
211 West Fott Street, Suite 2001, Detroit, Michigan, 48230-1216

-Chairman, Eastern Michigan Federal Law Enforcernent Council

("FLEC").

-Chairman, Anti-Terrorism Task Force (FATAC").

-Co-~Chair, Building Respect in Diverse Groups Enhancing

“Sensitivity (“BRIDGES”).

-Co-Chair, Michigan Association Against Hate Crimes (“MIAAHC").
~ -Executive Board, Michigan High Intensity Drug Trafficking

Area (“HIDTA").

May 2000 to March 2005 — General Motors Legal Staff, Global Headquarters; Counsel
400 Renaissance Center, 2™ Floor, Detroit, Michigan, 48265

fanuary 1992 to-May 2000 — United States Attorney’s Office, Eastern District of
Michigan; Assistant United States Attorney
211 West Fort Street; Suite 2001, Detroit, Michigan, 48230—1216

January 1990 to January 1992 — United States Department of Justice, Tax ‘Division,

Western Criminal Enforcement Sectlon, Trial attorney
10" and Pennsylvania Avenue, N.W., 6™ ﬂoor Washington, D.C., 20530

October 1987 to January 1990 — United States Department of Justice, Civil Division,
Federal Programs Branch; Trial attomey
10" and Pennsylvania Avenue, N.W., 3rd floor, Washington, D. C 20530

October 1986 to September 1987 — Cobuin Croft and Putzell; law clerk
One Mercantile Tower, 29% floor, St. Louis, Missouri, 63101

May 1986 to August 1986 — Ralston Purina Corp. Legal Department; law clerk
Checkerboard Square, St. Louis, Missouri, 63144

May 1985 to August 1985 — Adams County Circuit Court; law clerk
500 Vermont Avenue, Quincy, Illinois, 60633

May 1984 to August 1984 — National Courier Systems; courier
9000 Page Boulevard, Overland, Missouri, 63114
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December 2002 to March 2005 — National Association of Securities Dealers Dispute
' Resolution; Public Arbitrator (Part Time)
55 West Monroe Street, Suite 2600, Chicago, I, 60603

January 1995 to May 2003 — University of Detroit Mercy School of Law; Ad_punct
Professor of Law
651 East Jefferson Avenue Detroit, Michigan, 48226

Fall term 2002 Ave Maria School of Law Ann Arbor, chhngan, Adjunct Professor of
. Law

) 3475 Plymouth Road Ann Arbor, Mlchxgan, 48105

&

Ave Maria School of Law, Member Board of Visitors, 1999-2003
3475 Plymouth Road, Ann Arbor, Mlchlgan 48105

The Northwcst Center, Inc., Chairman of the Board 1991 1992
1314 14" Street, N.W., ‘Washington, D.C 20004

‘Military Service and Draft Status: Identlfy any service in the U.S. Mjhtary,

including dates of service, branch-of sérvice, rank or rate, serial pumber Gf different
from social security number) and type of discharge received.

- None.

. Honors and Awards: List any s'cholarslxlps, fellowships, honorary degrees,

academic or professional honors, honorary society memberships, military awards,
and any other special recognition for outstanding service or achievement,

White Family Fellowship in Public Law, St. Louis University School of Law, 1986-87.

u. S Department of Justice Special Achievement Award for Sustained Snpenor
Performance, July 1997.

Motion Picture Assocnatnon -of America, apprecxatxon for achievement in prosecution of
ﬁlm and video piracy, January, 1999. .

Marquis Who’s Who In American Law.

U.S. Department of Justice, Employee Volunteer Service Award, April 23, 1999.

- Michigan Assocnatlon of CPAs Premier Partner- Award bestowed at Annual Dinner,

September 8, 2003 (awarded for sustained service in organizing and moderating
educational panels sponsored by MACPA for lawyers and CPAs on business issues of.
current interest).
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Detroit Police Department, in appreciation for achievement in Super Bowl XL
preparedness, February 5, 2006,

Drug Education for Youth (“DEFY™), in recognition for outstandmg service o DEFY
Camp, 20006, 2007

United States. PoStal Service, in appreciaﬁon" for efforts and achievement on Hurriczivne_.‘
Katrina Response Team, 2005.

' Bureau of Alcohol, ToBacco, Firéarms, and Expioswes Detroit Division, in appreciation
for partnership and efforts to combat gun violence in the Eastern District of Mlchxgan,
"2005.

United States District Court, Eastern District of Michigan, appreclatxon and recogmnon
for Pro Bono work, 2003, : :

Greater ‘Grace Temple, Detroit, Michigan, special recogmtxon at Law Enforcement
Appreciation and Prayer Day, April 2, 2006. :

10. Bar Associations: List all bar associations or legal or )udlclal-related commlttees,
- selection panels or conferences of which you are or have been a member, and givé
the titles and dates of any offices which you have held in such groups
State: Bar of Michigan, 1998-present..
Board of Commissioners, 2002-2005.
Committee to Revise State Rules of Criminal Procedurc, appomted by Mnchxgan
Supreme Court, 2002-2004. .
;I‘he' Missouri Bar, 1987-present.
American Bar Association
Republican National Lawyefs Association.

Federal Bar Association, Eastern District of Michigan Chapter
Member, Board of Directors, 2003-2005.

Detroit Metropolitan Bar Association.
Catholic Lawyers Society of Detroit, Michigan.
Incorporated Society of Irish American Lawyers.

Prosecuting Attorneys Association of Michigan :
Education and Training Committee, 1998-1999.
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American Inn of Court, University of Detroit Mercy Chapter
Master of the Bench, 1996-1999.

H. Bar and Court Admission:

a. List the date(s) you were admltted to the bar of any state and any laps&s in
membership. Please explain the reason for any lapse in membership.

Supreme Court of Missouri, 1987
‘Michigan State Bar; 1998
“No lapses in membership.

b. List all courts in which you have been admitted fo practice, including dates
*- - of admission and any lapses in memnbership. Please explain the reason for
any lapse in membershlp. Give the same information for admlmstratwe
bodles that require special admission to practice.

’Umted States District Court, Eastern Dlstnct of Mlchlgan January 1992
Umted States Dzstnct Court, Northemn Dlstnct of Ohio, August 2004. -
Umted‘ States Court of Appeals for the Sixth Circuit, April 1992,

The following courts granted temporary admission while I was a government
lawyer representing federal agencies and instrumentalities:

United States Court of Appeals for the Ninth Circuit, September 1990,
" United States District Court, Central District of California, September 1990,
United States District Court, District of Nevada, March 1990,
United States District Court, District of Utah, March 1990. -
United States Dlsmct Court, District of North Dakota, February 1989.
"United States District Court; District of Columbia, July 1988.. .
. United States District Court, Northern District of California, January 1988.
United States District Court, Southern District of Florida, November 1987.

12. Memberships:

a. List all professional, busmess, fraternal scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11 to
which you belong, or to which you have belongéd, or in which you have .
significantly participated, since graduation from law school. Provide dates of
membership or participation, and indicate any office you held. Include
clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.
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Federalist Society.
Washington, D.C. Lawyers Chapter, 1988-1992.
- ‘Michigan Lawyers Chapter, President 2002-2003; officer, 1999-2004.
Executive Committee, Criminal Law and Procedure Practice Group; co-
chair, Subcommrttee on Corporate Criminal Law, 2003- 2005

' Marquette University Alumm Assocratron Detroit, M:chrgan

Detroit Athletic Club.
Member, Enrichment Fund Commrttee 2002- 2005

) ,,Center for Faith and Action at Umvexsxty of Detroit Jesuit High School and
Academy, 1992—93

'St. Paul Catholic Church Christian Serv:ce Commrttee Grosse Pointe Farms,
. Michigan, 1994-1997 (chair, 1995-96).

" Big Brothers and Big Svisters of Metro Detroit, 1993-1996.
Jolut Carroll Society of Washirxgton; D.C.

Citizens for a Common Defenco

b, The American Bar Association's Commentary to its Code of Judicial

" Conduct states that it is inappropriate for a judge to hold membership in any
organization that mvrdrously dlscnmmatw on the basis of race, sex, or .
religion. Please indicate whether any of these organizations listed in response
to 12a above currently discriminate or formerly discriminated on the basis of

. race, sex, or religion - either through formal membership reqmrements or

the practical implementation of memberskip policies. If so, describe any
action you have taken to change these policies and practices.

T have been told that the Detroit Athletic Club formerly, as late-as the 1970s;

discriminated on the basis on race and sex. This discrimination occurred long

before I joined the club in 2001 and I was unaware of it when I joined.

Nevertheless, I have worked to sponsor women members of the club and I have

discussed with the directors and employees of the club strategies for community

outreach and promoting a more diverse membership. I have solicited members of
- ‘minority groups to see if they might be interested in club membershrp

13 Pubhshed Wntmgs and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the
editor, editorial pieces, or other published material you have written or
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edited, including material published only on the Internet. Please supply four
(4) copies of all published material to the Committee.

Note, Wallace v. Jaffree: Which Statutes Authorizing Moments of Silence in
Public Schools Are Constititional?, 30 St. Louis U.L.J. 1243 (1986)(article one of
four nominated for Best Student Article submitted to the Joumal during 1985-86)
(noted as "Worth Reading”, Nl L.J., March 9, 1987, at 18).

Murphy, An Update on Vielations of 18 U.S.C." 922(a)(1)(A): Are More
Licensed Firearms Dealers Selling Guns Awax From Their Licensed Premises

Since United States v, Caldwell Qgghzed Sich Conduct?, 75 U. Det. Mercy L.
Rev. 651 (1998).

Murphy, _Den:g stifying: the Comp]ex Criminal Case at Trial: Lessons for the
Courtroom Advocate, 81 U. Det. Mercy L. Rev. 291 (2004).

“Rule Change Doesn't Undermme Right to Attomey,” Detroit News, April 19,
2005, at 10A.

“Local Comment: PATRIOT ACT — Law Must Keep Up With Advancements
Detroit Free Press, June 20, 2005, at 11A.

“Where the MCA Money Went,” Crain’s Detroit Business, March 20, 2006, at 8.

“Leétter to the Editor,” D.C. Circuit nomination, Detroit News, February 25, 2003
at 10A.

“Letter to the Editor,” Safety During Super Bowl Week, Detroit Free Press,
February 12, 2006, at 3C.

“Letter to the Editor,” Estrada nomination, America Magazine, February 2, 2004,
at 45.

Verdict in the Second Simpson Trial No Su_rp rise, Detroit News, February 12,
1997, at 9A.

Reciprocal Club: The Balboa Bay Club, The DAC News, April 2003, at 24.

Please supply four (4) copies of any reports, memoranda or pelicy statements
you prepared or contributed in the preparation of on behalf of any bar
association, committee, conference, or organization of which you were or are
a'member. If you do not have a copy of a report, memorandum or policy
statement, please give the name and address of the organization that issued
it, the date of the document, and a summary of its subject matter.

None
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c. Please supply four (4) copi¢s of any testimoiiy, official statements or other
communications relating, in whole or in part, to matters of public policy or
legal interpretation, that you have issued or provided or that others
presented on your béhalf to public bodies or public officials.

‘None

‘d. Please supply four (4) copiés, tramscripts or tape recordings of all speeches or
_ talks deliveréd by you, including commencement speeches, remarks, lectures,

panel discussions, conferences, political speeches, and question-and-answer
sessions. Please include the date and place where they were delivered, and
readily available press reports about the speech or talk. If you do not have a
copy of the speech or a transcript or tape recording of your remarks, please
give the name and address.of the group before whom the speech was given,
the date of the speech, and a summary of its subject matter. If you did not
speak from a prepared text, please furnish a copy of any cutline or notes
from which you spoke. ’

Moderator, Child Protection/S_éfcty Panel (“Hidden Dangers on the Intermet”),
Panel discussion with-law enforcement and community leaders, Wyandotte, MI,
' March 23, 2008. ; : . -

“The Role of the United States Attorney in a Post 9/11 Envirohnrent,;’ University
‘of Detroit High School Alumni Lawyers’ Dinner, Detrpit,- ML, January 24, 2008.

“Fraud Awareness in Corporate Cases,” Michigan Ass’n of CPAs Fraud
Conference, Troy, Ml, November 28, 2007.

Remarks, Board meeting of Jewish Comimunity Council, Bloomfield Hills, MI,
October 11, 2007.

“The Role of the United States: Attorney in a Post 9/11 Environment,” Jewish
Federation of Detroit Forum, Bloomfield Hills, MI, May 24, 2007.

Address, Postal Inspectors Training Class Graduation, Postal Service Training
Academy, Potomace, Md., May 11, 2007.

Moderator, Child Protection/Safety Panel (“Hidden Dangers on the Internet”),
Panel discussion with law enforcement and community leaders, Saginaw, M,
March 23, 2007.

Moderator, Child Protection/Saféty Panel (“Hidden Dangers on the Internét™),

Panel discussion with law enforcement and community leaders, Pontiac, MI, June
6, 2006.
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“Reasonable Sentencing Post Booker,” Panel discussion, Conference of the
United States Court.of Appeals for the Sixth Circuit, Detroit, Michigan, May 18
2006.

“Crime and Punishment” in the Corporate World: An Examination of Federal
Sentencing Issues in Corporate Fraud Cases, Mlchlgan Ass’n of CPAs Fraud
Conference, Troy, MI, May 24, 2006. - -

* “Attorney-Client Privilege, Waiver Requeéts in Corporate Fraud Investigations,”

Panel discussion, State Bar of Michigai Task Force on lhe Attorney-Client
Privilege, Livonia, Michigan, May lO 2006.

“Ask the Regulators,” Panel discussion, Ethlcs and Conipliance Oiﬁcérs
Association Sponsormg Partner Forum, Santa Ana Pueblo, New Mexnoo, April 5,
2006.

“The Role of the United Sthtes Attomey in a Post 9/11 Environment,” Grosse
Pointe Rotary Club, January-8, 2007;. Incorporated Society of Irish- American

- Lawyers: morithly meeting, September 18, 2006; Detroit Athletic Club Executives

Group, February 11, 2006; Grosse Pointe Senior Men’s Club, January 10, 2006;
Oakland County Bar Association First Tuesday Breakfast, November -1, 2006;
Coungcil of Arab-American Organizations, Iftar Dinner, October 13, 2005; Arab
American Anti-Discrimination Committee, “Judges Night,” November 3, 2005
The Hundred Club of Detroit, October 12; 2005.

“Suspicious Activity Reports,” Comerica Bank Senior Leadership Meeting,
Detroit, MI, October 24, 2006. o .

Project Sentry: spoke to middle school children in Detroit and Highland Park, MI,
on two or three occasions in 2005-06 on preventing gun violence.

Face to Face: met with recent parolees on 5-6 occasions in 2005-06 on avoiding

" criminal activity and turning life around to make positive societal contributions.

“Refnaiks," Investiture as United States Attorney, United States District Court,
Eastern District of Michigan, September 15, 2006.

Moderator, "Sarbanes-Oxley: Where Have We Been, Where Are We Going?”
Panel Discussion featuring.U.S. Senator Debbie Stabenow and others, sponsored
jointly by Federalist Society and Michigan Ass’'n CPAs, Livonia, Michigan,
September 17, 2002.

Panelist, "Extending Ethics Programs to Suppliers,” 9% Annual Meeting, Ethics
Officers Association, Nashville, Tennessee, October 26, 2001.
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Missouri, 10/25/96.

117

“Prosecution of Criminal Intellectual Property Cases,” FBI Intellectual Property
Seminar for Experienced Agents, FBI Academy, Quantico, VA, December 15,
1999.

"Drug/Alcohol Rehab Patient Records in the Cnmmal Investigation,” U.S. :
Attorney’ s Health Care Fraud Symposiuin, Detroit, Mlchlgan, October 27, 1998.

"United States v. Wemstock Ev1dent1ary and Sentencmg Issues in a Criminal

Health Care Fraud Case,” Health Care Fraud Working Group, U.S. Department of

Justice, Washmgton D.C., October 7, 1998.

"Pretrial Issues in the Criminal Tax Case,” Cnmmal Tax Seminar, Department of
Justice Office of Legal Education, Columbia, South Carolina, July 30, 1998.

"Fraud Cases: Tips on How Auditors Can Better Detect Their Clients' Critninal

-Schemes;" Missouri Society of Certified Public Accountants -- Bducational

Foundation, Nonprofit Seminar, Saint Louis, Missouri, 10/24/96; Kansas City,

"Implementing the New Fraud Standard: When Auditors: Don't Detect Their
Clients' Criminal Schemes," Michigan Assn. of Certifiéd Public Accountants;:
Traverse City, Michigan, June 24, 1996 Troy, M:chlgan, June 25 1996.

"Direct Methods of Proof," and "Investlgatmg the Criminal Tax Case—
Preindictment;" Criminal Tax Seminar, Departrnent of Justice Office of Lega.l
Educatlon, Annapolls, Maryland, Novembcr 6-and 7,.1995.

Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews
where they are avallable to you,

David Ashenfelter GM Lawyer May Be Nzxt U.s. Attomey, Detroit Free Press,
Feb. 18, 2005

David Shepardson, One-Time Terror Suspect Gets Apology from Judge, Detroit
News, Mar. 23, 2005, at 1A.

Sarah Karush, New U. S. Attorney Relishes a Chal_lengé, AP, Mar. 25, 2005, State
and Regional.

Lisa Martino, U. S. Atforney Fadces Challenges: Kmart Case and Super Bowl are

on Plate of Grosse Pointe Resident Nominated by President, Detroit News, Apr.
6, 2005, Neighborhood, at 2L.

10
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David Shepardson, 2 Charged in Michigan Drug Ring; Authorities Say Duo Sold

Dope, Laundered Money in Cleveland and Metro Detroit, Detroit News, May 13,

2005, Metro, at 1B.

David Shepardson, Former Metro- Security Screener Guilty of Lying; Jury
Convicts the Dearborn Ex-Airman Over False Statements on .Iob Applzcatwn
Detroit News, May 20, 2005 Metro, at IB.

-Tony Manolatos, David Shepardson, Detroit Drug Ills Haunt W. Va.; Police :

Blame City’s Drug Connection in Shootings that Killed Four T eenagers, Detroit
News, May 25, 2005, at 3A.

" David Shepardson Corrupllon Charges in Doubt Detront News, Jun. 3,2005,

Meﬁ'o

Us. Senate Confirms Stephén Murphy as Detroit U. S. Attomey, AP, Jun. 10,
2005, State and-Regional.

David Shepa.rdson, wahy OK ‘d as U.S. Attorney, Detroit News, Jun. 10, 2005,
Metro, at 6D

Susan 'Whitall, WJR News Radio Loses Three Veteran Slaﬁ"ers Detroit News Jul:
1, 2005, Features, at 1D.

Detrott Prosecutor Alters Rules After Terrorism-Case Breakdown, Bloomberg,
Jul. 13, 2006, Top Worldwide News & Commentary.

David Ashenfelter, Marijuana Ring Stopped, U.S. Says; 33 People Face Charges;

Crackdown is One.of Largest in Area, Detroit Free Press, Jul. 19, 2005,

Thirty Arrested in Bust of Arizona-Michigan Dope Ring, AP, Jul. 19, 2005, Statc
and Regional.

David Shepardkon, Mike Marﬁﬁda]e, Ronald J. Hansen, 32 Charged in Metro
Drug Ring: Federal Prosecutors Say Suspects Netted $178 Million, Making it the
Largest Drug Case in State History, Detroit News, Jul. 19, 2005, Metro, at 1B

David Shepardson, Smuggler Suspect Nabbed at Border, Detroit News, Aug. 19,
2005, Metro, at 1B,

David Shepardson, Man Admits Smuggling Women; The Lithuanian Immigrant
Pleads Guilty to Forcing European Women to Work as Strippers to Repay Debts
Detroit News, Sep. 9, 2005, Metro, at IB.

David Shepardson, Feds Target Stash Seized from Gang, Detroit News, Sep 12,
2005, Metro at 1B.

1
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David Shepardson, U.S. Auoﬁey Faces a Lot of Challenges; Murphy is Formally
Sworn In; Michigan Politicians Praise Top Law Enforcement Officer, Detroit
News, Sep. 16, 2005, Metro, at 8B.

David Ashenfelter, Disability Suit Over Apartment Access is- Settled, Detront Free:
Press, Oct: 4, 2005.

David Ashenfelter, Overhaul to Offer Access {o Disabled, Chicago Tribune, Oct.

16, 2005, Real Estate, at 54.

Davnd Shepardson, Detroit Crime Declmes in ‘04, Deétroit News, Oct. 18, 2006,
Metro, at 1B.

Tom K.rishne'r Federai Charges Brought Against 20 in Mortgage Fraud Cases,
AP, Oct. 18, 2005, State and Regional.

 Joel Kurth, Davnd Shepardson, FBI Probes Shenﬂ' Deputies’ Ties to Drug Ring;

-During Raid of County Jail Worker's Home, Agents Seize Evidence They Believe
Will Link Officers; Two Inmates, Detroit News, Oct. 19, 2005, Metro, at 2B.
David Shepardson, 20 Face Mortgage Fraud Charge, Detroit News, Oct. 19,
2005, Metro, at 1B.

Christy Arboscello, 20are Charged in Fraud Scheme, Détroit Free Press, Oct. 19,
2005.

David Shepardson, Local FBI's No. 1 Job; Terror War; More Than 100 Agents
Juggle 300 Investigations; Detroit Bureau Creates Full Time Al-Qaida Squad,
Detroit News, Oct. 23, 2005, at 1A. .

- 6 Atlantans Charged in Drug Ring; ‘Black Mafia' Had Ties to Rap Music,

Officials Say, Atlanta Journal-Constitution, Oct. 30, 2005, Metro, at 4E.

David Shepardson, Feds to Monitor Ctty 's Busing, Detroit Free Press, Nov. 4,
2005, Metro at 1B.

Monica Link, Detroit Market Prone to Loan Fi raud National Mortgage News,
Nov. 7, 2005, Vol. 30, No. 7, at 26.

Betty DeRamus, Program for Kids Pulls No Punches About Gun Vzolence
Detroxt News, Nov. 9, 2005, Metro, at 1B.

Niraj Warikoo, Murphy to Host Meeting on Bias, Detroit Free Press, Nov. 15,
2005, at 1.

12
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Niraj Warikoo, Metro Arabs Don’t Feel France's Alienation, Discrimination '
Here, Detroit Free Press, Nov. 28, 2005, at 1.

Ben Schmitt, State Ranks-No. 3 in Hate Crimes,; Most Centered on Race, the FBI
Says, Detroit Free Press, Dec. 7, 2005, at 6.

'Ron ‘Hansen, Hate Crimes in Mtchzgan Intensify; High- ProfiIe Cases This Year

Highlight Growing Problem; State Ranked Third in Nation in 2004, Detroit

. News, Dec. 12, 2005, Metro, at 1B.

David Shepardson, U S. Indicts 4 in Prosmutzon Operation, Deiroit News, Dec..
15, 2005 ‘Metro, at 1B.

‘Mark Sherman, Feds Bust Child Prostztutwn in Mtchzgan Other States, AP, Dec
. 16, 2005, State and Regional.

David Shepa:dson, Doctor Faces Charges in Insurance Fraud Case; Detroiter.
Accused of Billing Blue Cross Blue Shield $1 Million for Work That was Never
Performed, Detroit News, Dec. 20, 2005, Metro, at 6B. )
ABN AMRO 4grees to $41 Million Settlement; AP, Jan. 4, 2006, Business News.

Ending I’folent Crime Must Be Higher Priority; Detroit Makes Progress, But
Crime Still Hurts Comeback, Detroit News, Jan. 5, 2006, Editorials, at 12A.

ABN AMRO Settles Improper-Loan Case; LaSalle Bank Division Agrees to Pay
Millions, Chicago Tribun'e, Jan. 5, 2006, Business, at 3.

David Shepardson, Loan Provider Owns Up to Fraud Detroit News Jan. 5, 2006,
Business, at 1C.

David Ashenfelter, ABN AMRO Averts Lawsuit; Mortgagor to Settle with $41
Million, Detroit Free Press, Jan. 5, 2006, Business, at 1.

Niraj Warikoo, 2 Accused of Hate-Crime Fire; Arson Target Taylor Family, U.S.
Says, Detroit Free Press, Jan. 12, 2006, at 1.

Courts, Washington Intemet Daily, Jan. 19, 2006, Vol. 7, No. 12.

Interview with Stephen J. Murphy; United States Attorney for the Eastern District
of Michigan, * fnternational Smuggling Ring Busted, WXYZ-TV, Channel 7 in
Detroit, Mich. (Feb. 14, 2006).

Sarah Karush, U.S. and Canada Arrest 17 in Alleged Human Smuggling Ring,
AP, Feb. 15, 2006, State and Regional.

13
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Doug Schhﬂdt, Cops Shut Down ._S'mugglihg Ring, 'Windsor Star, Feb. 15, 2006, at
Al

Interview with Stephen J. Murphy, United Statés Attorney for the Eastern District
of Michigan, Project Safe Neighborhoods to Help Parolees, WXYZ-TV, Channel
7 in Detroit, Mich. (Feb. 23,2006).

Andrew Dietderich, Billion-Dollar Message; ‘Staggeringly High’ Restitution

Unlikely Ever to Be Paid in MCA Case, Crain’s Detroit Business, Feb. 27, 2006,
at3.

Interview with’ Siephen J. Murphy, United States Attorney for the Eastern District
of Michigan, Gambling Operatwn Busted, WXYZ-TV, Channel 7 in Detroit,
Mich. (Mar. 3, 2006).

- Joe Swickard, Jim Schaefer, Gaﬁbling‘ Raids Cap an 8-Year U.S. Probe;

Suspects’ Lawyers: It's Small-Time, Detroit Free Press, Mar. 4, 2006, at 1.

Sarah Karush, Flint Man Charged with Producing Child Pornography, AP, Mar.
23, 2006, State and Regional.

Paul Egan, U.S. Beefs Up Child Porn Fight; U. S Attorney's-Office Will Seek
Maximum Penalties, Including Against a Clio Man Charged With Abuse, Detroit
News, Mar. 24,2006, Meiro, at 1B.

Interview with Stephen J. Murphy, United States Attomey for the Eastern District .

of Michigan, Big Crackdown.on Child Pornography, WXYZ-TV, Channel 7 in

Detroit, Mich. (Mar. 24, 2006).

Jeff Gerritt, A Model for Making a New Ltfe, Detroit Free Press, Mar. 27, 2006,
Editorial, at 8.

" Singaporean Arrested in U.S. Over $4.8m Arms Deal, Channel NewsAsia, Apr.

13, 2006. Singapore News.

Elliott Almond, Bonds’ Trainer Anderson is Subpoenaed to Testify; BALCO Vice
President Valente is Scheduled to Appear Before the Federal Grand Jury Next
Month, Contra Costa Times {(California), Apr. 26, 2006, Sports, at F4.

Niraj Warikoo, La Shish Boss Coming Home: From Lebanon, He Says Unfair
Charges Hurt Many, Detroit Free Press, May 28, 2006, State and Regional.

Niraj Warikoo, Group Counters Anti-Arab Ignorance; Businessman Aims to
Educate Area About Culture, Detroit Free Press, Jun. 2, 2006, at 3.
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Maryanne George, Jack Kresnak, Kathleen Gray, U.S. Attorney to Host Forum on
Child Sex Cases; Detroit Free Press, Jun. 6, 2006, Oakland County News Briefs,
at3.

Paul Egan, Géorge Hunter, Christine Ferretti, Detroit Murders Fall; Violence Up
in 2 Suburbs, Detroit News, Jun. 13, 2006 at -lA

Blmg Sting: Hip-Hop’s “Jacob the Jeweler Popped on Money- Laundermg
Charge, Time Inc., Jul. 3, 2006 Vol. 66, No 1, Crime Watch, at 100.

Sarah Karush, 3" Former Metaldyne Employee Charged in Ty mde Secrets Case,
AP, Jul. 5, 2006, Busmess News.

Niraj Warikoo, Probes of Links to Hizballah Grow: Focus on Group Concerns

“Some Local Muslims, Detroit Free Press, Jul. 5, 2006, State and Regional News.

Interview with Stephcn J. Murphy, Utiited States Attorney for the Eastern District
of Michigan, 34 Former Metaldyne Employee Charged in Trade Secrets Case,

 WXYZ-TV, Channel 7 in Detroit, Mich. (Jul, 5, 2006).

intewiew with Stephen J. Murphy, United States Attomey for the Eastern District

of Michigan, 3d Person Charged in Trade Secrets Case, WWJ NewsRadio 950
(Jul. 5,2006).

Interview with Stephen J. Murphy, United States Attomey for the Eastern District
of Michigan, CNBC, Kudlow & Company (Jul. 6, 2006).

Interview with Stephen J. Murphy, United States Attomey for the Eastern District
of Michigan, Metaldyne Employees Charged with Selling Trade Secrets,
Comments on Enron, WIR Radio 760, Paul W. Smith Show (Jul.-6, 2006).

Paul Egan, 3 Accuséd of Selling Trade Secrets to China, Detroit News, Jul. 6,
2006, at 1A,

Cecil Angel, Crime-Fighters Team Up in Detroft; Federal State and Local

Agencies Pool Resources to Rid City of Violent Felons, Detroit Free Press, Jul. 19,

2006, at 3.

Interview with Stephen J. Murphy, United States Attorr_l'ey for the Eastern District
of Mnchlgan CNN, Paula Zahn Now (Jul. 26, 2006).

Interview with Stephen J. Mulphy, United States Attorney for the Eastern District
of Michigan, Alonzo Bates Found Guilty on Fraud Charges, WXYZ-TV, Channel
7 in Detroit, Mich. (Aug. 31, 2006).

Paul Egan, Bates Guilty; Faces Prison, Detroit News, Sep. 1, 2006, at 1A.
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David Ashenfelter, Marisol Bello, Bates Found Guilty of Fraud: Former
Councilman Faces Up to 3 Years, Detroit Free Press, Sep. 1, 2006.

Paul Egan, Marlinga Cleared, Detroit News, Sep. 28, 2006, at 1A.

Amber Huﬁt David Ashenfelter, Marlinga chuttted' ‘Thank God' for the
'Verdtct Ex- Prosecutor Overjoyed, Sep 28,2006. . -

Paul Egan, World Series Securzty in Works Area Authormes Begm Planning
Crowd Control, Traffic in Light of Tigers’ 2-0 Lead Over Oak!and, Detroit News,
QOct. 13, 2006, Metro, at 2B.

Korie Wilkins, et al., Wayne Brieﬁ, Detroit Free Présé, Oct. 15, 2006, at 3.

David N. Goodman, Detroit World Series Safety Plans Eye Threats Bigand
Small; AP, Oct. 17 2006, Sports News.

Interview with Stephen J. Murphy, United States Attomey for the Eastern District
of Michigan, World Series Security Prep Underway, WWJ NewsRadio 950 (Oct.
17,2006).

World Serzes Notebook, Detront News, Oct 27 2006, at 2A.

Nancy Jo Sales, Is Hip-Hop’’s Jeweler on the Rocks? . . Accused of. Laundermg
Drug Money for Detroit’s Black Mafia Family, Vanity Fair, Nov. 2006, No. 555,
at 204.

David Shepardson, Detroit FBI Chief Earns a Promotion, Detroit News, Nov. 7,
2006, Metro, at 1B.

Interview with Stephen J. Murphy, United States Attomey for the Eastern District
of Michigan, Protecting Integrity of 2006 Elections, WIR Radio 760, Paul W.
Smith Show (Nov 7, 2006).

Paui Egan, Judge Restrains Democratic Poll-Watchers Following Complaint,
Detroit News, Nov. 8, 2006, Politics, at 1. )

Interview with Stephen J. Murphy, United States Attorney for the Eastern District
of Mlchlga.n Dangers of Methamphetamine Use, WJR Radic 760, Paul W. Smith
Show (Nov 30, 2006).

Cecil Angel, State Claims Inroads in Meth Batile, Detroit Free Press, De. 1,
2006, State and Regional.

Paul Egan, Drug Kingpin Gets 18 Years; Police Get Millions, Detroit News, Dec.
12, 2006, Metro.

16
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Interview with Stephen J. Murphy, United States Attorney for the Eastern District
of Michigan, Wife of Restaurant Owner Pleads Guilty. Ia Tax Evasion, WDET
Radio 101.9 (Dec. 13, 2006).

Interview thh Stephen J. Murphy, United States Attorney for the Eastern District
of" Mlclngan, Cyber Crime, WDET Radio 101.9 (Dec. 15, 2006).

Dav1d Ashe_nfclter, Lending Executive Accused of Fraud, Detroit Free.Press, Jan.
10,2007, Business and Financial News.

Interview with Stephen J. Murphy, United States Attorney for the Eéstem District
of Michigan, Feds Charge 19 for Loan Fraud, WXYZ-TV, Channel 7in Detroit,
Mich. (Jan. 10, 2007).

Paul Egan, Feds Charge 19 in $76 Million Small Business Loan Fraud Scheme
Detroit News, Jan. 10, 2007, Business.

Paul Egan, Feds End Probe qucNamara Staffers, Detroit News, Jan. 11, 2007,
Metro, at 1B.

Zéchary Goichow, McNamara's Widow Calls Clearance Late, Detroit Free Press,
Jan. 12, 2007, State and Regional.

David Ashenfelter, Lending Executive Accused of Fraud; U. S. Loss May Hit
$76.8 Million, Detroit Free Press, Jan. 10, 2007, Metro Final, at 2.

Feds End Probe of Michigan Gov. Granholm Meritor Ed McNamara, AP, Jan. 11,
2007, State and Regional.

Paul Egan, ‘Snitch Evidence’ Under Fire; More Cases Involving Informants
Overturned, Detroit News, Feb. 20,2007, at 1A. )

Paut Egan, Detroit FBI Chief Comes Home: Metro Area Native Andrew Arena
Says Job is “Dream Come True,” Detroit News, Apr. 9, 2007, at 1B.

David Aguilar, U. S. Prosecutors: 4-Year Probe Led to Espionage-Related
Charges, AP, Apr. 18, 2007, International News.

Eric Lipton, Some Ask if U.S. Attorney Dismissals Point to Pattern of
Investigating Democrats, New York Times, May 1, 2007.

“Marlinga: Was Case Political?; He Wonders Now If Politics Played a Part in His

Prosecution; Current U. S. Attorney Denies It, Detroit News, May 2, 2007, at 1B.

Dan Wetzel, Tractor Trailer Derailed, Yahoo Sports, May 2, 2007.
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Paul Egan, Marlinga: Was Case Political?; He Wonders Now If Politics Played a
Part in His Prosecution; Current U. S. Attorney Denies It, Detroit News, May 2,
2007, at 1B. . '

Paul Egan, Gregg Krupa, Arabs Aren’t Singled Out, Gonzales Says; Metro

Leaders Fmstrated With Slow Citizenship Process, Detroit News, May 9, 2007, at.

1B.

Paul Egan, Court Orders Cost Detroit Cops $24 Million; Assistant Chief Cites
Spending in Asking Judge to Ease Federal Oversight, Reforms, Detroit News,
May 18, 2007, at 1B.

Briefly, Crain’s Detroit Business, May 28, 2007, Briefs, at 17.

: ~ Interview with Stephen J. Murphy, United States Attorﬁey for the %tem District
“of Michigan, Jack Lessenberry’s Essay and Intervzews, Michigan Radio, Ann

Arbor, Mich. (June 20, 2007).

David A_shenfelter, This Is Not. Your Dad’s Marijuana, Officials Say of Canada- .

U. S. Drug Ring Bust, Detroit Free Press, Jul. 10, 2007, State and Regional News.

Paul Egan, U..S., Canada Arrest 37, Cut Off . Rowbo_at Drug Route, Detroit News,
Jul. 11,2007.

Operation Proves How Teamwork Beats Crime, Detroit Free Press, Aug. 10

2007, Edltonal at 10:

Paul Egan, Detroit Crime Falls After Gang Crackdown; In One Year of Agencies’
Joint Program, Homicides, Shootings, Drop Notably on Cu‘y s Northwest Side,
Detroit News, Aug. 11, 2007, at 3A.

Paul Egan, Cops Claim Strides in Gang Crackdown, Detroit News, Aug. 11,
2007, at 1.

Man Admits to Cross Burning; Sumpter Twp. Family Terrorized by Fire,
Explosion Last Summer, Ann Arbor News (Michigan), Aug. 17, 2007.

Interview with Stephen J. Murphy, United States Attorney for the Eastern District
of Michigan, Spotlight on the News, WXYZ- TV Channel 7 in Detroit, Mich.
(August 17, 2007).

Ben Schmitt, Doctor, Cop Charged in prescription Drug Ring; Authorities.
Estimate 1 Million Pills Circulated Annually in Metro Area, Detroit Free Press,
Aug. 30, 2007.
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Paul Egan, Feds Explain Charity Giving; Terrorism QOfficials Meet With Area
Muslims to Clarify Donation Policy, Detroit News, Sep. 5, 2007, at 1B.

Interview with Stephen J. Murphy, United States Attorney for the Eastern District
of Michigan,Stephen Murphy tells Paul W. Smith he is working hard to make sure
the Detroit area is well protected against terrorism, WIR, Radio 760 in Detroit,
Mich. (September 12, 2007).

U. . Department of Justice Provides $1M Multi-Year Grant to Combat Gang and
Gun Violence in Three Target Cities, PR Newswire, Sep. 17,2007

Natalie Lomimrdo, Rental Discﬁminaﬁbn Settlemenit Makes Michigan Fair’

" Housing History, Michigan Lawyers Weekly, Sep. 17, 2007.

Paul Egan, Group Honors Detroit ATF Chief- Crime Stoppers Salutes Goddard’s
Leadership in Reducing Gun Crime in City, Detroit News, Oct. 5, 2007, at 3B.

Lara Jakes, Jordan Low-Key Keisler Delayed Resignation to Fill Gap at Justice

Department, AP, Oct: 15, 2007.

Paul Egan; Shauld They Die?; Fe eds Push for Capital Pumshment in Mich. Cases,
Detroit News, Oct. 18, 2007, at 1A.

Interview withi Stephen J. Murphy, United States for the Eaistern District of
Michigan, Tipped Off About Tests?; How Was She Hired?; CNN, (November 14,
2007).

Interview with Stephen J. Murphy, United States- ‘Attorney for the Eastern District
of Michigan, Former FBI and CI4 Agent Guzlty of Fraud, :Stealing Secrets, Fox
News Channel (November 15, 2007).

Paul Egan, Law School Gets Green; Through New Clinic, University of Detroit
Mercy Students to Handle U. S. Environmental Cases, Detroit News, Dec. 26,
2007, at 2B.

Paul Egan, NAACP, Feds Must Toughen Noose Law, Detroit News, Nov. 20-,
2007, at 1A.

David Ashenfelter; Busted; Federal Crackdown on Kiddie Porn and Predators
Nabs Slew of Suspects in Michigan, But Some Fear Fairness Gets Lost in the
Process, Detroit Free Press, Metro Final, Jan. 7, 2008, at 1.

Paul Egan, Senior Official to Depart U. S. Attorriey’s Office in Detroit, Detroit
News, Feb. 20, 2008.

19
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Paul Egan, 5 Charged in $10 Million Medicare Fraud Case; Livonia Clinic 1 of 6
in Detroit Area that FBI Ties to Blllmg Scheme, Detroit News, Feb. 23, 2008, at
1A,

3 Deputies Indicted in Beatings, Aon Arbor News (Michigan), Mar. 18, 2008,

v ; IIIegaI Dietary Supplements Seized from Brzghton Site, Ann Arbor NeWS Apr.’5,
2008. .

14. Judicial Office: State (chronologically) any judicial offices you have held, 'Wﬁether
such position was elected or appomted and a description of the j\msdnction of each
such conrt. .

I have never held Judxclal office.
15. Cltatlons If you are or have been ajudge, please prov:de
-4 c1tat10ns for all oplmons you  have wntten (mcludmg concurrences and dlssents),
b. alist of cases in whxch certloran bas been requested or granted

c. 2 short summary of and: c1tat10ns for all appellate opinions or orders where your
" decisions were reversed or where your judgment was affirmed with sxgmﬁcant
criticism of your substantlve or procedural rulings;

4. alist of and copies of any of’ yonr unpubhshed opinions that wefé reversed on
appeal or where your judgment was affirmed with significant cntxcxsm of your
substantive or procedural rulings;

e a descnptlon of the number and percentage of your decnslons in Whlch you: 1ssued
an unpublished opinion and the manner in which those unpublished opxmons are
filed and/or stored; and

~f. citations to all casés in whtch you were a panel member in whxch you did not
issue an opinion.

1 have not served as a judge.

16. Recusal: If you are or have been a judge; please provide a list of any cases, motions ot
matters that have come before you in which a litigant or party has requested that you -
recuse yourself due to an-asserted conflict of i interest, or for any other apparent reason; or

in which you recused yourself sua sponte. (If your court employs an "automatic” recusal
system by which you may be recused without your knowledge, please include a general
description of that system.) Please identify each such case, and for each provide the
following information:

20
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a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or mterested party; or if you
recused yourself sua sponte;

b. a'brief description of the asserted conflict of mterest or other ground for recusai

c. the procedure you followed in d‘etenmmng'whether‘o‘r not to recuse y‘ourself' g

d. your reason for recusing or dechmng to recuse yourscif mciudmg any action
* taken to remove the real, apparent or asserted conﬂxct of interest or to cure any .
other ground for recusa] . : S

I have not served as ajudge.

17. Pnbhc Ofﬁc_e_, Pohtlcai Actlvmes and Afﬁlmtlons

a. List chronoioglcaily any public oﬂic&s yon have held other than Jndlcial
offices, including the terms of service and whether stich positions were
elected or appointed. If appointed, please include the name of the individual :
. who appointed you. " Also; state chronologically any unsuccessful candidacies
- you have had for electlve ofﬁce or unsuccessful nominations for appomted
office. .

2005 — Present, Umted States Attomey for the Eastem stmct of Michlgan
appomted by Presndent George w. Bush

Republican. Precmct delegate, three times duly eiected from 15th Mlchxga.n
Congressxonal District, 2000, 2002 2004, -

2001 - sought to be nominated as United States Attomey for the Eastern District
of Michxgan, but was unsuocessfui .

" b. Listall memberships and offices held in and services rendered wiiether .

’ compensated or not, to any political party o election committee. If you have
ever held a position or played a role in a political campaign, please identify -
the particulars of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Re-Elect Judge Chns Murray, chhxgan Court of Appeals, fali 2002, Volunteer
(yard sign, mallmgs)

Co-Chair, ‘Host committee, Stephen Markman. for MI Supreme Court Justice,
fundraiser, May 2004.

Chair, Host ’committee, Mike Rogers for U.S. Cbngress, Mi g% District,
fundraiser, February 2004.
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Chair, Host committee, Robert Young for MI Supreme Court Justice, fundraiser,
* June 2002.

i .Chalr, Host committee, Stephen Markman for chhlgan Supreme Court,
) ﬁmdralser, Jurie 2000.

k Campangn volunteer for Jack Stelzer State Representatxve candidate, 72“‘l dlstnct,
~ Missouri State House of. Represematxves

» Campaign volunteer for my father, Stephen J. Murphy, Democratic candidate for
State Representative,’ 98" district, stsoun State House of Representatlves 1978 -
and 1982. . .

18, !&gni Career: Please answer eaeh-psﬂ"seuarately.‘ )

“a. Describe chronolog:caﬂy your law practicé and legal experlence after
graduatlon from law school mcludmg. s

iv whether you served as' ‘clerk to a judge, and lf so, the name of the
judge, the court and the dates: of the period you were a clerk;

.1 have not servéd as a cleik to a judge.
ii. whether you practiced alone, and if so, the addresses and dates;
I did not praeﬁee alone. .

“jii. the dutes, names,aud's'ddresseé ut_' Taw. firms or offices, companies or
governmental agencies with which you have been affiliated, and the
nature of your afﬁliaﬁon’ with each. ,

March 2005 to present
United States Attorney for the Eastem District of Michigan :
- 211 West Fort Street, Suite 2001, Detroat, Mnchlgan, 48230-1216

'May 2000 to March 2005

General Motors Legal Staff Global Headquarters

400 Renaxssance Center 2™ Floor, Detroit, Michigan, 48265
Counsel -

January 1992 to May 2000
United States Attorney’s Office,
Eastern District of Michigan

211 West Fort Street, Suite 2001, Detroit, Michigan, 48230-1216 -
_ Assistant United States Attorney
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January 1990 to January 1992

United States Department of Justice

Tax Division, Western Criminal Enforcement Sectnon

10" and Pennsylvania Avenue, N.W., 6" floor, Washington, D.C., 20530
Trial attomey

‘October 1987 to January 1990

United States Depariment of Justice.

Civil Division, Federal Programs Branch
. 10%and Pennsylvania Avenue, N.W-, 3rd floor, Washmgton D.C., 20530
Tnal attorney

December 2002 to March 2005

National Association of Securities Dealers Dlspute Resolution
55 West Monroe Street, Suite 2600, Chicago, I1, 60603

Public Arbitrator (Part Time) -

January 1995 to May 2003

University of Detroit Mercy School of Law

651 East Jefferson Avenue; Detroit, Michigan, 48226
Adjunct Professor of Law

Fall term 2002

- Ave Maria School of Law, Ann Arbor, Michigan;: .
3475 Plymouth Road, Ann Arbor, Michigan, 48105
Adjunct Professor of Law '

b. Describe:

-i. -the general character of your law practice and indicate by date when
 its character has changed over the years.

As United States Attoiney, I oversee an office of almost 100 Assistants
and a similar number of suppoit staff. I am responsible to serve as the
final authority on all budget, kuman resource, litigation, policy and public
relations matters. I also frequently engage the community both through
public outreach work and cominunication through the media.

As an'in-house lawyer at General Motors, my position was dedicated to
handling all worldwide “white collar” criminal and civil matters that
impacted GM. My responsibilities included responding to state and
federal investigative matters, corporate crisis and compliance issues,
conducting internal investigations, overseeing active civil and criminal
litigation matters, and handling pro bono matters.  In fulfilling my
responsibilities, I managed teams of people from various disciplines
within the company, including the Audit Staff and Global Security, as well
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as retained outside counsel (which are often some of the most well reputed
firms in the world).

As a federal prosecutor, 1990-2000, 1 engaged in a similar and related
practice in which.I prosecuted almost all federal offenses, with emphasis
on criminal tax and other whlte collar . frauds, including - securities, -
banking, ‘health " cdre, insurance, foreign curréncy trading; high-tech
computer crimes and -intellectual property. 1 tried numerous complex
felony -cases before juries and I have  spearheaded large trial and-.
investigative téamis in various-bank/bankruptcy frand, tax fraud, securities
fraud, and heath care fraud trials. I also'served as sole federal govemment
counsel at countless heanngs and bench trials. '

Asa federal civil defense lawyer, 1987-1990, I defended vatious federal
agencies and their programs: against civil suits in federal court.. [ wrote
briefs; argued motlons, took and defended depositions and answered
complamts

il your typical clients and the areas, if any, in wlnch you have
'specxahzed ) .

Asa govemment lawyer, my client is and was the people of the United
States. ‘Another former client is the General Motors Corporation, the
world’s largest manufacturer of automobiles and related products.
Throughout my career, my specialties have included federal trial practice,
criminal tax, and white collar crime

¢. Describe the percentage of your practice that has been in litigation and
whether you appeared in court frequently, occasionally, or not at all. If the

frequency of your appearances in court varied, describe such vanance,
proVIdmg datos.

Almost 100 percent of my practice over the years has been in litigation
As United States Attorney and as a corporate attorney, I rarely appeared in court.

As an Assistant United States Attorney, 1992-2000, I appeared in court several '
times a week and sometiriies on a daily basis.

Asa Deb_aﬂmcnf of Justice Attorney located in WaShington, D.C., 1987-1992,1
--appeared in court several times per month.

i. Indicate the percentage of your practice in:
1. federal courts; 99%

2. state courts of record; = 1%
3. other courts.
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ii. Indicate the percentage of your practice in:
1. civil proceedings; 15%
2. criminal proceedings. 85%

d. State the number of cases in cuurts of record you ‘tried to. verdlct or
- judgment (rather than settled), indicating whether you were: sole counsel,
- chief counsel, or assocxate counsel .

1 tried approximately 20 cases to verdict or judgment - one trial as chief counscl
17 trials-as sole counsel, and two trials as associate counsel . .

i. What percentage of these tnals were: o
L jurys o 95%
2 non-jury. - o 5%

o e Describe your practlce, lf any, before the. Supreme Court of the United

" States. Please supply four (4) copies of any briefs, amicus or otherwise, and :

] apphcable, any oral argament transcripts before the Supreme Court in
connection with your practice.

"1 have never practiced before t_he Supreme Court.

Citizens for a Common 'Defence filed two amicus briefs in the Supreme Court
 during the 2003 term when I was.a member of the association. Other than having

my name listed in ah appendix to the briefs as a member of the association, [ had

no mput or contribution into the preparation and filing of the briefs..

19. thlgatlo : Describe the ten (10) most slgmﬁcant litigated matters wluch you '

personally handled. Give the citations, if the cases were reported, and the docket
. number and date if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
" nature of your participation in the litigation and the final dispositlon .of the case.
Also state as to each case:

a. the da'te of representation;

b. the name of the court and the name of the judge or judges before whom the
case was litigated; and

e. the individual name, addresses, and telephone numbers of co-counsel and of

- principal counsel for each of the other parties.

Uniited States v. Dean C. Tumer. No. 96-80603, November 6, 1997.
- After a. colleague investigated and indicted the case and then left the federal
government, I conducted a six-week conspiracy and securities fraud trial against a
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former stockbroker at Dean Witter Reynolds. Defendant was a former professional
hockey player and his mother was a Detroit television personality. Accordingly, the
case was covered closely by various media. I presented 35 witnesses and more than 140
documentary exhibits. Defendant was sentenced to 24 months in jail.

Defendant was convicted and sentenced to pnson, unsuccessful appeal

Lrepresented the United States.

I was:sole counsel responsxble for every aspect of the case.

1999-2000.

" U.S. District Court, E.D. Mi,; Judge Avem Cohn.

John R. Minock, Cramer & Mmock, 339 East leexfy Street, Smte 200 Ann Arbor MI,
48104, (734) 668-2200 counsel for defendant.

United States v, Sanford Wemstock

"153 F.3d 272(6th Cir. 1998)

Appeal of a criminal health care fraud: convu;hon, aﬁer & week -lonig tnal in a cas€
involving ‘a- Michigan podiatrist: “The Sixth Circuit’s opinion. established important -
precedent favorable to the United States on evidentiary issues surrounding the use of

summary statistical charts against. medicat provider. I handled all aspects of . the case
from'indictment to final’ appeal mcludmg trial, bneﬁng, and oral argument before the

Sixth Circuit.

Defendant convicted and sentenced to pnson, unsuccessful appcal

I represented the United: States. -

1 was sole counsel responsxble for every aspect of the case,

1995-1998.

U.S. District Court, ED. Mi., Judge Anna Diggs Taylor. . ’

Richard M. Lustig, 240 Daines Street; ermmgham, MI 48009, Phone: (248) 258 -1600,
counsel for defendant.

Qﬂm&ﬂeﬂﬂgml&

No. 97-90019, June 26, 1997.

Six-week conspiracy, money laundering and securities fraud trial against five men who .
ran an illicit advance fee scheme that took $11. million from various high income

- individuals who were led to believe that they were investing in safe foreign currency

trades. I assisted a colleague in presenting approximiately 60 witnesses and nearly 500
pieces of documentary evidence. Sentences ranged from 24 to 87 months.

All defendants convicted and sentenced to pnson

I represented the United States.

I was “second chair” trial counsel respon31ble for half the witnesses, an expext closing
argument and some motlon practice.

1998.

_U.S. District Court, E. D Mi,; s Judge Barbam Hackett.

Co-counsel:

Stephen L. Hiyama, Assistant United States Attomey, 211 West Fort Street, Stite 2001
Detroit, MI 48226, 313/226-9674, co-counsel.

David C. Tholen, Federal Defender’s Office, 645 Griswold Street Suite 2255, Detroxt,
MI 48226, (313) 961-4150, counsel for defendant.
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James C. Thomas, 535 Griswold Street, Suite 2632, Detroit, MI 48226, (313) 963-2420,
counsel for defendant.

G. Gregory Schuetz, DalmlerChrysler Corp 1000 Chrysler Drive, CIMS 485 13-62,

Auburn Hills, MI 48326, (248) 512:4153, counsel for defendant.
Tom Withelm, 2636 Dixie Highway, Waterford, MI 48328, (248) 61 8-7280 counsel for

" defendant;

Timothy P. Murphy, 20816 East'11 Mile Road, Suite lll Samt Clau’ Shores, M.I 48081
(586) 779-8416 counsel for defendant

United States v, Jasubhax Desai.

No. 94-80617, November 25, 1997.

Complex mail and health care fraud trial against physxclan who ran fedical clinics for
industrial workers in Detroxt’ “Downriver” suburbs. The Wayne County Prosecutor also
prosecuted the defendant for murder, but he was not convictéd on those charges. The
defendant pled guilty on the third day of trial after I presented two witnesses and about
forty pieces of docurmentary evidence against him. Defendant sentericed to 18 months in
jail after a hotly contested two-day sentencing hearing. :

Defendant convicted and sentenced to prison.

I represented the United States.

- I'was sole trial counsel responsable for all aspects of the case.

1996-99.

U.S. District Coutt, ED. Mi. Judge Paul D. Bonnan

Martin' E. Crandall, Clark Hll] PLC, 500 Woodward Avenye, Smtc 3500 Detroxt,
MI 48226, (313) 965-8413; counsel for defendant. - -~

Thomas G. Plunkett, Williams, W)lhams, Ruby & Plunkett, PC 380 North Old -

» Woodward Avenue, Suite 300 Bmmngham, Mi 48009 (248) 642-0333, counsel for

defendant.

United States v. Jack Webb, - -
No. 95-80771, August 17, 1995.

- Complex criminal tax fraud mail trial against auto dealer from Ypsilanti, Michigan, in-

which the defendant ‘presented expert medical testimony in. favor.of an “alcoholism”
defense. The trial lasted one week:and I presented fificen witnesses and more than one
hundred pieces of documentary evidence to- the jury. Defendant was convicted on all
counts, was sentenced to probation, and did not appeal.

Defendant convicted and sentenced.

1 represented the United States.

I was sole trial counsel responsible for all aspects of the case. -

1995-97. .

U.S. District Court, E.D. Mi., Judge Avern Cohn

Robert E. Forrest, Kerr Russell and Weber, Detroit- Center 500 Woodward Avenue,

Detroit, Michigan, 48226, 313-961-0200.

United States v. Patricia E. Boyle.

"No. 94-80250, March 15, 1994,

Bank and bankruptey fraud case agamst the former owner of a Chevrolet dealership in
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Belleville, Michigan, that went to trial. Defendant stole more than thrée miflion dollars
from a federally-insured financial institution in order to finance a flamboyant lifestyle.
I presented 31 witnesses and about 125 documentary exhibits. After the defendant was
seniteficed to 30 months in jail, she failed to show up for her sentence. I also prosecuted
her for the failure to appear, which resulted i in an additional nine-month sentence.
Defendant convicted.and sentenced to’ pnson unsuccessful appeal

" Itepresented the United States. -

1 was sole counsel responmble for every aspect of the case.

1994-1997..

U.S. District Court, E.D. Mi., Judge Gerald E. Rosen.

Neil H. Fink, 185 Oakland Avenue, Suxte 250 ermmgham, MI 48009 248/258-318[
counsel for défendant. :

Umted States A Ward : N ' ‘ ‘ ’
37.F.3d 243 (6™ Cir. 1994); cert, Q, 115 S.Ct. 1388 (1995), affd on remang, 68 F. 3d
146 (6" Cir. 1995), cert. denied, ll6 S.Ct. 1028 (1996)

’ Complex drug conspiracy, firearms -and. continuing . criminal enterprise scheme tried
against local Detroit. drug dealer, - The trial-lasted three weeks and we presented. more:
thanthirly ‘witnesses and almost one. hundred picces of - tangible  and'docurnentary

-evidence. . Defendant was conthed on-all counts, was sentenced to probation, and.

" brought several appeals, all of which I haridied. Co-counsel at the fime, AUSA- Jennifer
Granholm, has subsequently been elected govemor of Michigan.

Defendant convicted and sentenced. - )

. répresented the United States.

1 was lead and first chair frial counsel responsnble for all aspects of the case.

1992-96.

U.S. District Court, E.D. Mi., Judge Paul V Gadola.

Co-counsel:

Hon. Jennifer M. Granholm, Govemor of Michigan, Executwe Off ice, 111 South Capitol

Avenue, George W. Romney Building, Lansing, MI 48933, (517) 373-3400

Opposing counsel; - .

Sheldon Halpern, 916 South Main Street, # 300, Royal Oak, MI 48067 (248) 545-2900

Margaret Raben, Gurewitz & Raben, PLC 333 West Fort Street, n® Floor, Detrmt, M1

48226, (313) 628-4740..

United States v. Darryl S. Buchman
* No. CR-N-91-74 HDM, August 13, 1991
Six day criminal trial against a former IRS agent accused of vxolatmg the Privacy Act and
gaining unauthorized-access to-official IRS taxpayer information in an effort to “spy” on
his nmghbors Along with a colleague, 1 presented approximately 15 witnesses .and
_nearly 100 pieces of documéritary evidence:. The defendant was acquitted on all counts.
Defendant acquitted, no appeal.
I represented the United States.
I was lead or “first chair” trial counsel tespons;ble for half the witnesses, closing
argument, plea negotiations and a great deal of motion practice.
November-December, 1991.
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U.S. District Court, D. Nevada, Judge Howard D. Mchbben
Co-counsel:

Douglas Metcalf, Lewis and Roca; LLP, One South Church Avenue, Suite 700, Tuscon, '

AZ 85701-1611, 520/622-2090.
Defense Counsel:

' _ »Donald Cavin Hill, 485 West Flfth Street Reno, NV 89503 (775) 323-7758

Williams v, Federal Land Bank of Jackson

729 F. Supp. 1387 (D.D.C. 1990), aff’d, 954 F.2d 774 (D C. Cir. 1992)

Civil action agamst federal 1and bank, its parent association, and other federally chartered

: Vmstltunons in which borrowers alleged wrongful refusal to release security in farmland
serving as collateral for indebtedriess to land bank and that the refusal caused borrowers
* to'suffer injury. We moved to dismiss the suit. The district court found that no implied

tight ‘of action existed under the Farm Credit Act, that the borrowers failed to state a
cause of action for breach of contract-or ‘breach of covenant of good faith, and the court
granted the motion. .

Suit dismissed. :

I represented all of the United States govemment agencm

1 'was sole counsel responsxble for ail aspects of the case.

1989-92.

U.S: District Court, District of Columbna, Sr. Judge Bamngton D. Parker, Sr. .

(deceased).

Co-counsel: ) o

Richard Dagen, Sidley and Austin. (No longer practices law, I cannot locate him).
Opposing counsel: i
Preston Davis' Rideout, 305 West Market Street, Greenwood, Mississippi 38935-8407
662/453-3000. :

DeCuellar v. Baker

686 F. Supp.:890 (S.D. Fla. 1988), rev'd sub nom., 881 F.2d 1561 (11th Cir. 1989) ]

A Cuban refugee who was the sole remaining beneﬁclary of a personal trust, the corpus
of which consisted of Republic of Cuba bearer bonds issued prior to 1960 under an

indenture contract between Cuba and Manufacturer Hanover Triist, sought review of a

decision by the Treasury Department’s Office of Foreign Assets Control denying her

petition for a specific license authorizing liquidation and distribution of the trust assets.

The district court held that a provision of federal Cuban Assets Control Regulations.

creating a general license extended to the trust and was not limited to only private trusts,

and that the plaintiff was "legally entitled” to her distributive share of the fund within

the meaning of the regulations. The dems:on was later reviewed and overtumned by the

United States Court of Appeals for the 11® Circuit, which found that the district court

had erred and that no license extended to this particular trust. :

Suit dismissed. -

I represented all of the federal defendants

I was sole counsel r%pcnsnble for all aspects of the case.

1987-90.

U.S. District Court, Southern District of Florida, Sr. Judge Clyde Atkins.

Co-counsel: .
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Julian Kreeger, 1428 Bnckell Avenue - Penthousé, Miami, Florida 33131, 305-373-
3101,

~ Opposing counsel: :

Alexander Arandia, 52 East End Avenue, New York, New York 10028, 718-263-2100.

0. Legal Activities: Describe the most significant legal actwmes you have pnrsued,
“including significant litigation which did not progress to trial or legal matters that -
did not invelve litigation. Describe fully the nature of your participation in these
activities. Please list any client(s) or organization(s) for whom you performed
lobbying activities and describe the lobbying activities you performed on behalf of
such client(s) or organizations(s). (Note: As to-any facts requested in this question,
please omlt any mformatlon protected by the attorney—cllent prmlege.)

1 have not performed any lobbymg actlvmes ‘

As United States Attorney, I révised the office’s plea pohcy durmg the first year ‘of my
term in office to account for changes mandated by the Supreme Court’s pronouncements
in the Booker/Fanfan line of decisions. I convened a committee ‘of AUSASs to look into
the issue, oversaw meetings with the criminal defense bar in my district, met pefsonally
.and individually with the entire district court, and oversaw meetings with my office’s
Criminal Division. As a result of the consultative approach and a thoughtful process, we
implemented the entire new policy with a minimum of opposition from defense attorneys
and dlstnct judges. .

Workmg w:th senior level managers in the office and with chiefs of the criminal lmgatmg
_ units, as United States Attorney I implemented a policy for review of all indictments to
" be presented by Assistant United States Attorneys to grand j Juries sxttmg in the Eastern

* District of Michigan. :

Tissued a formal new media policy for the district to comply with Iegal Justice
Department, and ethical requiremients and I personally participated in trammg the entire
office on the new policy.

* Ilaunched important new - district initiatives in terms of prdsccuting’ and preventing v
- crimes of terrorism, child exploitation and the distribution of methamphetamine.

I worked to improve the external affairs capabilities of the office, enhancing our public
outreach programs — especially in the inner city and Arab American communities — and
promoting state, local, federal and regional law enforcement cooperation under the
Pro;ect Safe Nexghborhoods program.

I reorgamzed the United States Attomey s office in Detroit and created an mnovahve
cross functional civil rights task force to manage the most pressing civil and criminal
civil rights matters in eastern Michigan; I merged the district’s organized crime strike
force with the office’s Special Prosecution Unit to better streamline prosecution of
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organized criminal acts; and I reordered the office’s management structure, paying
special attention to promote women and minority lawyers to positions of responéibility.

I conducted and oversaw an internal investigation at General Motors durmg 2002-03
involving suspected luckbacks that were allegedly paid from a supplier to General -
‘Motors® employees. 1 pexsonally interviewed numerous wrtnesses ‘examined a great deal
-of dotumentary evidence and wrote a detailed report, which is protected by the attomey—
clrent prmlege

O ¢ conducted and oversaw an mtemal mvestrgauon at General Motors dunng 2004 .
involving suspected gifts and gratuities that were allegedly paid from various suppl:ers to
a General Motors’ executive, I'personally. interviewed numerous witnesses, examined a -
great deal of documentary evidence and made a report to management, which is protected .
by the attorney-client pnvrlege The executive was fi red :

.In 2001-02 1 personally handled a sensmve negotxatlon with a group of suppllers thathad
defrauded General Motors of a significant sum of money by operating a bid-rigging
--g§cheme. The settlement documents are conﬁdentral but required srgmﬁcant rcstrtutron
’ payments tobe made to General Motors

In 2004-05, I patticipated with outs:de counsel in representmg General Motors agamst _
state Attorney General investigations ih at least three different matters involving potential
-civil or criminal charges against General Motors for alleged i improprieties. 1personally
_'met with and presented argument to various assistant attorneys general involved in the
cases. All three matters have been resolved (so far) agreeably and’ conﬁdentlally thhout
lmgatron :

Smce 1995, I have taught more than ten law courses at two metropolntan Detrort law
schools

Since 2002 I committed a srgmﬂcant amount of time to workmg on a Committee
: .appointed by the chlngan Supreme Court to revise the State Rules ‘of Criminal
" Procedure. .

Asa paxt time public. arbitrator with the National Association of Securities Dealers, 1
have participated as a panelist in resolvmg approximately ten securities arbitrations in
the past two years.

21, Teaching: What courses have you taught? For each course, state the title, the
institution at which you taught the course, the years in which you taught the course,
 and describe briefly the subject matter of the course and the major topics tz'm_ght
'If you have a'syllabus ol each course, please provide four (4) copies to the
committee. .

Trial Practice, University of Detroit Mercy School of Law, 1995-2001. .
This course sought to teach students the rudiments of trying a civil or criminal case
before a jury and required students to participate in actual courtroom exercises as well as
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the completion of an entire mock trial at the end of the term. Major topics included direct
and cross examination, opemng statements and closmg argiiments, adrmssxon of evidence
and j jury selection. .

Business Cnm&s, Umvers:ty of Detroit Mercy Schiool of Law, 1998-2003

This course sought to teach students the rudiments of substantive economic or “white
* collar trime” topics through réading and discussion of leadlng cases n the area. Major

topics included mail and wire fraud, RICO, federal grand jury practice, criminal tax

prosacutxons, conspiracy, financial institution and corporate fraud.

. Evidence, Ave Mana School of Law, 2002.

This course sought to teach students thie rudlmems of the, law of évidence. Major topics.
included authentication of evidence, relevance, the probanve and prejudicial nature of
relevant evxdence, the rulcs on 1mpeachment, and the hearsay rule.

22 Deferred Income/ Future Benefits: List the sources, amounts and dates of all
autlcnpated receipts from deferred income arrangements, stock, optxons,
~uncompleted contracts and other fiiture benefits which you expect to derive from
previous business relationships, professional services, firm membershlps, former
‘employers, clients or customers. Please describe the arrangements you have made
tobe compensated in the future for any financial or busmess mterest.

1 have no such arrangements except for my parncxpatlon the Thnft Savmgs Plan (“TSP”)
which is the government’s 401k plan for the position I now hoid. I maintain
approximately $37, 000 in that account. :

23. Qutside Commitments During Court Service: Do yon have any plans,
commitments, or agreements to pursue outside employment; with or without
compensation, during your service with the court? If so, explain.

Fhave no plans of this sort.
24. Sources of Income: List sources and amounts of all income received during the

calendar year preceding your nomination and for the current calendar year,

“including all salaries, fees, dividends, interest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more (If you prefer to do so, copies of
the financial disclosure report, required by the Etlncs in Government Act of 1978,
may be substituted here.)

See attached Financial Disclosure Report

25, Statement of Net Worth' ‘Please complete the attached fi nanclal net worth
statement in detail (add schedules as called for).

See attached Net Worth Statement
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26. Potential Conflicts of Interest:

a. Identify the parties, categories of litigation, and financial arrangements that
are likely to present potential conflicts-of-interest during your initial service
in the position to which you liave been nominated. Explam how you would

: address any such conﬂlct ifit were'to: arise. :

Conﬂlcts durmg my mmal service, should Ibe oonﬁrmed wﬂl likely arise in

cases handled by the office of the United States Attorney, Eastern District of
Michigan,‘ the office I now lead. Additionally, conflicts might arise if companies

in which I own stock appear as a party. I.would address all conflicts or potential
conflicts-of- intérest in accordance with the Code of Conduct for United States
Judges, the Ethics Reform Act of 1989, 28 U.S.C. §:455, and other guldelmes that -
might help to detemnne theseareas of concem

: b. ’Explam how you will resolve any potential conﬂlct of mterest, mcluding the
procedure you will follow in determmmg these areas of concern,

In the event of any potentlal conflict of itterest should 1be confirmed, 1 mtend to
_consult with ethics-officials within the federal judiciary and on the court for which
1 am being nominated. In addition, if confirmed; I would rely on the Code of -
Conduct for United States Judges, the Ethics Reform Act of 1989, 28 U. SC.§ -
455, and other gmdelmes that xmght help to determine these areas of concern..

27. Pro Bono ‘Work: An. etlncal consrderatnon under Canon 2-of the Amencan Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless
of professional proininence or professional worklosd, to find some time to -
participate in serving the disadvantaged.” Describe what you have done to fulfill

- these responsibilities, listing specific mstances and the amount of time devoted to
each. .

Ihave donated sig;xiﬁoa'nt amotints of timie and money to represent the poor and indigent.

In 2002, along with a colleague of nine from General Motors, I represented an indigent
paraplegic. man confined to a wheelchair who had been convicted of sexual assault and
incarcerated in a maximum security prison in Michigan to gain habeas corpus relief in
Detroit’s federal court. At issue was whether the prisoner should be moved to a lower
security facility that would better accommodate his paraplegia and provide better
facilities for showering, toileting and eating. I ended up serving as lead counsel on this

.- matter and my duties included meeting with the lmgant in his prison, wntmg and filing
an exiensive motion for summary judgment.on the man’s behalf, argmng the motion ata
special session that the district court held' within the walls of the prison, and

" corresponding at length with the prisoner’s parents. Our client asked that new counsel be

appointed after the district court declined to rule on the motion and urged us 1o enter into
settlement negotiations with the State, which later proved to be unsuccessful. Hahn v,
Martin, et al., 01-cv-74656-AJT-DAS, Eastern District of Michigan. During 2002-03, 1
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worked in excess of 80 hours on this Aﬁlé, »

In 2003, I represented Letoy Corbeil, an indigent convicted marijuana dealer serving a
© twenty-year prison term, on the appeal of his conviction in the-United States Court of -

Appeals for the Sixth Circuit. Because my- analysns of the case revealed that a successful
appcal could have opened M. Corbeil to the possibility of reprosecuuon and a life term

" in prison, L advised Mr. Corbeil to' drop his appeal and drafted appropriate papers with the
Sixth Circuit to do so. L also corresponded with Mr. Corbeil at length throughout the’

_pendency of the appeal. United States v. Corbeil, 03-1388, USCA, 6" Cir., 2003 I
worked in excess of twenty hours on this ﬁle

In 2004 1 represented Txmothy Soto a19 year-old mdlgent convicted of assaultmg a
- postal officer with a firearm, on the appeal of his conviction in the United States Court of
' Appeal for the Sixth Circuit. After:thoroughly reviewing the record, I wrote and filed
opening and reply briefs and a joint appendix. T argued the case before a panel of the
court and lost. I also corresponded with Mr Soto at length throughout the appeal.
United States v. Soto, 03-2295, USCA 6 'Cir., 2003-04. T worked i in excess of seventy
hours on this file.

28. Selection Process*

a, Please describe your expenence in ﬂle entire judxclal selectlon process, from
_beginning to end (mcludmg the circumstancés which led to your nomination
and the interviews in which you participated). Is there a selection -
" . commission i your jurisdiction to recommend candidates for nomination to
the federal courts? If so, please include that process in your description, as
“well as whether the commission recommended your noniination. List the -
‘dates of all interviews or communications you had with the ‘White House staff
or the Justice Department regarding this nomination. Please do not include
‘any contacts with Federal Bureau of Investlganon personnel concerning your -
) nominatlon

There was not a selectlon commxss:on in my state

. In April, 2006, I was contacted by the White House Counsel’s office regarding
my interest in being considered to be appointed as a United States District Judge
for-the Eastern District of Michigan, and to arrange for an interview. Later that
month, ori April 20, 2006, I interviewed with staff from the White House

- Counsel’s Office and Department of Justice. During the interview, I was asked
about my interest in consideration for a position on the United States Court of

. Appeals for the Sixth Circuit. F'had a follow-up interview with members of the
White House Counsel’s Office on April 21, 2006. I had a telephone interview

- with the Justice Department’s Office of Legal Policy on April 24, 2006

On April 27, 2006, I was advised that {tie President had provisionally decided to
nominate me as a judge of the:United States Court of Appeals for the Sixth

34
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Circuit, pending a complete background check: After completing the background
investigation and nomination paperwork, my nomination. was submitted to the
Senate on June 28, 2006. My nomination was retuned to the Pr&cldent on
December 9, 2006 I was renominated on March 19, 2007

: In March, 2008, I was contacted by the White House Comsel’s office and advised.

that'my nomiriation would be withdrawn. My nomination was withdrawn on April
15, 2008 and I my nomination to be United States District Judge for the Eastern
District of Michigan was sxmultaneously submitted to the Senate on that date.

. Has anyone involved in the process of selectmg youasa judlclal nominee

discussed with you any currently pending or specific case, legal issue or
question in a manner that could reasonably be interpreted as seeking any
express or implied assurancés conicerning your posntlon on.such case, issue, -
or questlon" 1f so, please explain fully. .

No one had any such discussion with me.

35
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T FINANCIAL DISCLOSURE REPORT Report Required by the Ebics

[ Rev. 1/2004 N in Government Act of 1978,
I NOMINATION REPORT (SUSC. App. §§101-111)
1. Person Reporting (Last name, firss, middie initial) 2. Court or Organization . 3. Date of Report
Murphy Hl, Stephen 1. Michigan, Eastern District April 18, 2009
4. Title {Article Il judges indicate active or senior status; | 5. Report Type (check appropriate type) 6. Reporting Period
magistrate judges indicate full- or port-time} .
XX_ Nomination, Date _4/15/2008 1/1/2007 to 3/31/2008
District Judge —~ Nomines . . Initial Ansal . Final'
7. Chambers or Office Address 8. O Ih:’l’i‘f’ii’ of the in{or}!rﬁol. contained iin this Report and
any.modifications pertsining thereto, it i i
211 West Fort Street in Zemplince with appﬁun 3 ::;'; a:::l ﬁg&?m o
Suite 2001 . . : ’
Detroit, MI 48226 iewing Officer - Date,

Y. POSITIONS. (Reporing inividual oy see pp. 9-13 of nsiructions) _
POSITION - NAME OF ORGANIZATION/ENTITY

‘ NONE (No reportable positions.}
1

2

3

-XI. AGREEMENTS. {Reporting individual only; see pp. 14-16 of Instructions)

DATE PARTIES AND TERMS

rx] NONE (No reportable agreements.)

1 .

2

IX1. NON-INVESTMENT INCOME. (Reporiing individual and spouse; see pp. 17-24 of Instruztions }

DATE . SOURCE AND TYPE GROSS INCOME

A. Filer’s Non-Investment Income
r::l NONE (No reportable non-investment income.)

1

i . o

$
2 s
3 ) s

B. Spouse’s Non-Investment Income - If you were married during any portion of the reporting year, please complete this
___, section. (dolar amount not required except for honoraria)
% NONE (No reportable non-investment income.)

prerey

N
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FINANCIAL DISCLOSURE REPORT Name of P Repocing e ot R
Stephen J. Murphy, 11 April 18,2008

IV. REIMBURSEMENTS - transportation, lodging, food, entertainment.
(Includes those to spouse and dependent children. See pp. 25-27 of Instructions.)

. SOURCE . ) DESCRIPTION
m NONE (No such reportable reimbursements.)

! : Exempt . . ’ .
‘2

3

4.

5

6

7

V. GIFTS, (includes those to spouse and dependent children. See pp. 28-31 of Instructions.)

- SQURCE DESCRIPTION VALUE
Lj NONE (Mo such ;eportable gifts.)

1 Exempt. ) ' $

: $

’ $

¢ $

V1. LIABILITIES. (Includes those of spouse and dependent children See pp. 32-33 of . Instructions.)

CREDITOR : DESCRIPTION VALUE CODE*
L X i NONE (No reportable liabilities.) ’
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F*Value Codes:. J=$15,000 or

6,001 $100,000

M=$100,001-5250,000

N=$250,00 0 )
P2=$5,000,001-$25,000,000 P3=25.000,001-50,000,000
FINANCIAL DISCLOSURE REPORT Nesneof Prson Reertng Doteof Report
Stephen J. Murphy, 1l April 18,2008
VIL Pagel INVESTMENTS and TRUSTS ~—i value, transactions (includes those of

spouse and dependent children. See pp. 34-57 of Instructions.)

[, NONE (o blc incom, »

[ I

1t Fifth Third Bank Savings Account | A | Interest | K T Exempt

2 AIG Common Stock None 3 T

3 Anheuser Busch Common Stock ™ | None .| J T

4 Cincinnati Financial Common B |Dividend] M T

5 Comcast Common Stock None 1 T

6 Disney Comumon Stock None k) T

7 Dow Chemical Common Stock None 1 T .

3 E;(xon Mobit Cemmon Stock None ] T

9 Fidelity Inv, Grade Bond Fund None | J T i
10 Fifth Third Bank Common Stock Nome | K T

1 Har.ley Davidson Commeon Stock None 3 T

le Janus Flexible Income Fund A |Dividend| 3 T ,
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"FINANCIAL DISCLOSURE REPORT . .
. Stephen J. Murphy, HI April 18,2008

Name of Pesson Reporting Date of Report ;
i

VIL Page2 INVESTMENTS and TRUSTS — income, value, transactions (nciudes tose of
‘spouse and dependent children. See pp. 34-57 of Insiructions} -

——d .

13‘ Janus Fund ) -] None y {7

14 JNJ Common Stock None ¥ T

15 JP Morgan Chase None ] ) T

16 Merck Common Stock None ¥ T

17 Microsoft Common Stock None | J T

18 SEl Mumal Funds B |Dividend; M T j
19 T. Rowe Price New Asia Fund A |Dividend{ J T ‘ o
20 U.S. Treasury Bonds - Stripped None ¥ T

—ll Vangaurd Equity Income Fund A |Dividendl K | T

22 Vangaurd U.S. Growth Fund None 1 T

23 Cincinnati Insurance Life Policy None Yy T T
24 American Funds 529 Account None L T

25 American Funds IRA B - |Dividend; M T

26 Uh] Family Partners E Dist. M T

;7 Bank America Mon;:y Market Nene 0 T

'2; Accenture None 3 FT .....

VerDate Nov 24 2008  10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00154 Fmt6633 Sfmt6633 S:A\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0134



VerDate Nov 24 2008

"*FINANCIAL DISCLOSURE REPORT

147

Name of Person Reporting
Stephen J. Murphy, Il

Date of Repart
April 18,2008

VIL Page3 INVESTMENTS and TRUSTS --i , value, tr tii

spouse and dependent childrea. Sce pp. 34-57 of Instructions,)

D NON&(T{:' repomhliemi‘t;t):omc.

(Includes those of

29 - Cisco Systems None ) T
30 Conoco[’hillip's None i T i
31 EMC Corp None f) T
2 Oracle Nene ¥ T
33 Schluniberger None ) T
34 Welipoint, Inc. None J T

35

36

37

38

41

42

43

44
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Name of Person Reporting Date of Report

FINANCIAL DISCLOSURE REPORT Stephen J. Murphy, III April 18, 2008

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS (indicate part Qr Repert.)

Part HLA. - Income was ived during the reporting period as p ion for current employ by the United States. )

‘IX. CERTIFICATION.

T certify that ail i ion given above (including i ion pertaining to my spouse and minor or dependent children, if any) is
accurate, true, and complete fo the best of my knowledge and betief, and that any inf ion not reported was withheld because it met applicable
statutory provisions permitti iscl : :

I further certify that eamed income from outside employment and honoraria and the acceptance of gﬂbwhich have been reported are in
compliance wi provisions of 5 U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference regulations.

Si;nal L ' Date L{( 21 lo‘i

NOTE: ANY INDIWDUAL WH [OWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL ARD C SANCTIONS (5 US.C. App., § 104.)
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FINANCIAL STATEMENT
NET WORTH
Provide a lete, current fi ial net worth which jtemizes in detail all assets (including bank accounts,
real estate, securities, trusts, i and other fi ial holdi all liabilities (including debts, mortgages, loans,
and other financial obligations) of yourself, your spouse, and other i di bers of your household
ASSETS _ LIABILITIES
Cash on hand and in banks 73| 522 | Notes payable to banks-secured
US. G ities-add schedul Notes payable to banks-unsecured
Listed securities-add schedule 842 | 342 | Notes payable to relatives
Unlisted securities--add schedule Notes payable to others
Accounts and notes m&ivable: Accounts and bills due
Due from re.laﬁvcs and friends Unpaid income tax
Due from others | Other unpaid income and interest
Doubtful . ie::d-;s::tc mortgages payable-add wo | 2
Real estate owned-add schedule 250 | 000 | Chattel mortgages and other fiens payable
Real estate mortgages receivable ) -] Other debis-itemize:
Autos and other personal property 34| 000
Cash value-life insurance : 16§ 832
Other assets itemize:
Total Habilities 100§ 222
Net Worth 1 116 | 474
Total Assets 11 216 | 696 | Total liabilities and net worth . i 216 1 696
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Arc any assets pledged? (Add schedule) NO
On Ieascs oF Contracts z;n;c‘ oy;::\; defendant in any suits or legal No
Legal Claims Have yc;u ever taken bankruptcy? NO
Provision for Federal Income Tax.
Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Listed Securities .
AIG o : o $ 7,698
Accenture g 10,551
American Funds - IRA and 52 268,836
Anheuser Busch (BUD) o 2,135
Cincinnati Financial (CINF) ‘ - 213,074
Cisco Systems | : 9,636
ConocoPhillips . o 11,431
‘Disney Co. (DIS) : } o 1,725
Dow Chemical (DOW) : - 1,326
EMC ‘ o 8,604
Exxon Mobil (XOM) 5,920
Intel (INTC) _ , o 190
_ Johnson and Johnson (JNJ) ' 2,075
JP Morgan Chase (JPM) - : v 1,632
Oracle Corp. ‘ 11,736
‘Schlumberger : 11,745
SEI Funds 401K rollover : : 198,479
. US TREASURY STRIP 4417
U S TREASURY STRIP ‘ 1,509
US Department of Justice TSP o 63,887
Wellpoint : : 5,736
Total Listed Securities $ 842,342
Real Estate Owned : ' o
Personal residence - ‘ $ 250,000

‘Real Estate Mortgages Payable =~ - - ' .
Personal residence - $ 100,222
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AFFIDAVIT

L_. SVZP tanl %‘ ' M"Qﬁ B\l . , do swear that the information
provided in this statemenbhdd, to the best of by knowledge, true and accurate.

(DATE)

Woyne County
Cormminion Exphes Sep 20, 3011
L. JE—

My
. B 1t Ihe Cowdy e
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Chairman LEAHY. Thank you.

Mr. Kethledge.

Mr. KETHLEDGE. Thank you, Mr. Chairman. I would point to a
couple of experiences that I have had. The first is while I was at
Honigan Miller, I worked with people in Detroit who were trying
to take ownership of homes that had been subject to tax fore-
closures by prior owners. And it was actually a difficult process to
clear those prior tax liens from the titles of these folks who were
trying to renovate their homes. I worked with a number of those
people to get them clear title so that they could renovate their
homes. For that work, I was named Pro Bono Lawyer of the Year
f(})lr Community Legal Services in Detroit, and I am very proud of
that.

Chairman LEAHY. And as I said, I feel very strongly that lawyers
should do pro bono. Let me ask you one question, though, Mr.
Kethledge. The overwhelming majority of your practice focused on
civil litigation and commercial litigation, civil class action and so
on. I went through your Senate questionnaire. About 5 percent of
the cases were criminal. Of course, the Federal criminal docket has
grown very substantially, and a lot of the appeals that are going
to the circuit courts are from our criminal appeals.

What will you draw on, what kind of experience, knowing that
you are going to be hit with a whole lot of criminal cases when they
come up on appeal?

Mr. KETHLEDGE. Well, Mr. Chairman, one experience I will draw
on is also partly in answer to your earlier question. I did represent
a man who was charged with negligent homicide. His name was
Takendra Sharma. He was a man without many resources. He was
involved in a fatal accident while he was driving a semi truck. I
represented him, and that gave me a perspective on how important
criminal litigation obviously is to the person who is the subject of
the State’s power and the prosecution, and an appreciation for the
difficulty that an individual finds himself in when they are pros-
ecuted. It humanized that side of criminal law for me. I would
draw on that personal experience regarding what Mr. Sharma went
through. He was acquitted.

The other thing I would draw on, Mr. Chairman, is that when
I was clerking, I did have very extensive exposure to criminal law
doctrines. As the Chair mentioned, that is a big part of what Fed-
eral courts do. While I was clerking for Judge Guy and Justice
Kennedy, I did become, I hope, reasonably well versed in the crimi-
nal doctrines themselves so that I would be able to draw on that
legal experience.

Chairman LEAHY. Thank you.

Mr. Murphy, I have not ignored you, but my time is up, and I
have some questions for you on my next round.

Senator Specter.

Senator SPECTER. Judge White, in a case captioned People v.
Santiago, the court of appeals in a panel on which you were a
member upheld a jury conviction of a defendant for first degree fel-
ony murder and armed robbery and his life sentence without pa-
role. You dissented, saying, “While the evidence supports the con-
clusion that defendant dropped the two perpetrators who clearly
committed the robbery and murder off near the house knowing that
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they intended to rob and possibly kill the victim, it is also clear”—
referring to the defendant—“did so without any intent or desire to
assist them in committing the offenses.”

The majority say, “To convict the defendant on an aiding and
abetting theory, the prosecution must show that the defendant per-
formed acts or gave encouragement that aided or assisted in the
commission of the crime, and that he either intended to commit the
crimes or knew the principal intended to commit the crime at the
time he gave the aid or assistance.” The Michigan Supreme Court
denied the leave for appeal.

Judge White, isn’t it really pretty much standard, clear-cut law
that when somebody drives a co-defendant to a place where there
is a robbery and a murder, that that kind of assistance constitutes
guilt on the part of the co-conspirator, accessory before the fact?

Judge WHITE. Senator, I don’t have the specific case in mind
other than what you have just related to me. I can tell you that—

Senator SPECTER. It is your case, isn’t it?

Judge WHITE. Yes, sir. I have been on the court of appeals for
15 years and have sat in over 4,300 cases. So I don’t have each one
of them directly in mind, but I—

Senator SPECTER. I understand that, but I have given you the
facts. You have a co-conspirator who drives a co-defendant who
robs and kills. What is your rationale for saying that that does not
constitute complicity in the principal offenses?

Judge WHITE. Senator Specter, I went to law school in Pennsyl-
vania, and the law in Michigan—Ilet me say I approached that case
by applying the law as enunciated by the Michigan Supreme Court
regarding guilt for the principal offense. It is very, very true that
many, many defendants who in that position where some of the
facts were driving the person to the scene, dropping them off,
would be—would constitute enough evidence. I don’t have the exact
evidence in mind, but in Michigan, to be responsible for the prin-
cipal offense, one has to either share the intent to commit the prin-
cipal offense or provide aid and support with knowledge that the
principal offense was going to be committed.

Senator SPECTER. Judge White, the problem with your expla-
nation is that the Michigan Supreme Court disagrees with it. They
denied leave for appeal, and the two judges who were sitting with
you disagreed with it. So what I am looking for is some plausible
explanation, if you have one, as to how you came to that conclu-
sion.

Judge WHITE. I will again state that the requirement of Michi-
gan law is that the defendant either has the intent to commit the
principal offense, which here was the murder, or that there is evi-
dence to show that he aided with the knowledge that that was the
intent of the perpetrator.

Senator SPECTER. That is what the court found, that he aided
with the knowledge that the gunman intended to rob and murder.

Judge WHITE. Yes, and—

Senator SPECTER. Let me ask you this, Judge White, because we
have got quite a bit to cover. Are you standing by this decision? Do
you think the two judges who formed the majority disagreed with
your dissent and the Supreme Court which denied appeal were
wrong?
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Judge WHITE. Sir, I can only assume that if I read the briefs
again and read the record from cover to cover, as I do, that I would
have come to the same conclusion, that I had a reasonable legal
basis for doing so and that based on my best assessment of apply-
ing the law to the facts that I read in that transcript, that there
was a problem with the conviction. Yes, sir.

Senator SPECTER. Well, my time expired in the middle of your
answer, so I am going to yield. I thank so many of my colleagues
for being here, and I think it is important to observe the 5-minute
rule to give others a chance to question, although there are—we
will return for a later round.

Chairman LEAHY. Senator Cardin?

Senator CARDIN. Thank you very much, Mr. Chairman. And let
me thank all three of our nominees for their public service and
thank their families, and we very much appreciate your willingness
to continue to serve in the public life. It is not easy to serve as a
Federal judge, and we thank all three of you for being willing to
do that.

I want to ask about an area that is a particular concern today,
and that is, the relationship between the judicial branch of Govern-
ment and the President, the executive branch, and the legislative
branch. It is very likely that particularly at the appellate levels you
are going to have to deal with Article II powers of the President.
And as a result of the attack on our country on September the
11th, the administration has sought to use Article II powers in
order, as they see it, to protect the safety of the people of this coun-
try. At times they have said that the urgency of the matter re-
quired extraordinary powers of the President. And I just want to
get at least some indication from you as to how you will go about
evaluating the requests that come in on Executive power under Ar-
ticle IT and the restraints that are imposed either by statute passed
by Congress or the Constitution. Mr. Kethledge, I would be glad to
let you start.

Mr. KETHLEDGE. I would be happy to, Senator. Thank you.

Clearly, there are limits on the Executive power. There are limits
on the Commander-in-Chief power. Youngstown Sheet and Tube
tells us that. That was a case where the President issued an Exec-
utive Order to seize steel mills, cited exigent circumstances related
to the Korean War. The Supreme Court stepped forward and said
no, you can’t do that. That is a clear example of courts doing, I
think, what the Senator described.

How does a court go about that? I think that certainly as a court
of appeals judge, you start with the Constitution itself. You go to
Supreme Court precedent, which is obviously binding on any court
of appeals. You look to the prior precedents of one’s own circuit,
which would be binding as well. The decisionmaking can also be in-
formed by precedents from other circuits.

I think you look at those things, and you try to reach a lawful
result, which is precisely that and which is not a result which is
driven by passion or considerations of the moment. That is why
judges have life tenure.

Senator CARDIN. Thank you, Mr. Kethledge. Let me just point
out that the circumstances of 9/11 were unprecedented in America,
and the war against terror is not a traditional war, as we have
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known it over the history of this Nation. And there were really
some challenging moments, I think, between the judicial branch
and the executive branch. And obviously we now have court deci-
sions that will help us guide future determinations.

But we are in unprecedented times, and you may not have a
clear case and precedent to rely on. And I would like you to expand
a little bit more as to the respect between the three branches of
Government. At times there have been some heated moments in
this Committee between the executive and legislative branches as
to whether the Congress can limit Article II powers. Ultimately,
that is going to be determined by the courts. This is an area that
really does require the independence of the judiciary, but in giving
a fair ruling as to what our Constitution requires, mindful of the
responsibilities of each branch of Government.

Mr. KETHLEDGE. Thank you, Senator. The branches are co-equal,
and I think what an Article II judge has to do if presented with
the kind of question that you described is go through the process
and the materials that I described. An answer may or may not
emerge from those materials. There may be answers that are im-
plicit in those which haven’t been explicitly rendered in a court de-
cision. But, clearly, Senator, I would say that no one is above the
law, and that goes in wartime as well as in peacetime.

Senator CARDIN. Judge White.

Judge WHITE. I would join in many of the answers of my col-
league, and I would just add that obviously the separation of pow-
ers is at the bedrock of our constitutional system. And from time
to time we do have these conflicts. I think it is one of the most pre-
cious trusts of the Federal judiciary to rule in those cases, to ad-
dress the delicate balance between the executive and legislative
branch. The answers are of importance not just to members of
those branches, but to the American citizens. And if I were con-
firmed and such a case would come before me, I would very care-
fully consider the very reasoned, legitimate arguments on both
sides, the compelling arguments, apply the precedents, and with
due regard for the seriousness of the question, come to the decision
that seems to be appropriate under the applicable rules.

Senator CARDIN. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Cardin.

I have a list from Senator Specter of the order of appearance on
his side. Normally in the order I would follow, I would call first on
Senator Brownback. But apparently he is not here. Senator Grass-
ley is apparently not here. Senator Coburn had to step out. So,
Senator Kyl, you are up.

Senator KYL. Thank you, Mr. Chairman.

Mr. Chairman, let me just first briefly associate myself with the
remarks of Senator Specter regarding the need for the Committee
to apply a consistent standard for consideration of nominees, the
time that we consider the questionnaires, the timing of the hear-
ings, the ABA investigation and so on. And as part of the leader-
ship, we would just note that the leadership agreement to use the
best efforts to confirm three nominations by Memorial Day would
not have required a violation of that standard if other pending
nominees whose nominations have been pending for a lot longer
had been moved forward rather than trying to move someone just
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nominated. Senator Specter mentioned who these other nominees
were, the fact that they could be moved forward, and I would just
say that there is no reason not to move those nominees forward.
They are qualified. The ABA has deemed them qualified, and we
have a constitutional obligation to do so. And I would note that
from my perspective, anyway, it would be unacceptable for the
Committee to not have any additional hearings, especially, I would
note, since there is at least one nominee from Arizona pending and
ready to be considered by the Committee.

I generally ask questions that are general in nature about re-
spect for the law, precedent, and so on, so let me ask each of the
witnesses—and there are basically five questions here, and hope-
fully we can get through them fairly quickly. They deal with the
concept that respect for the law is critical for any judge, somebody
who 1s going to be judging others, and judgment with respect to
judging others. So let me just ask each of you in turn, and we can
start, Judge White, with you and then Mr. Kethledge and then Mr.
Murphy.

First of all, is there anything in your background that you be-
lieve might disqualify you from serving in the position to which you
have been nominated?

Judge WHITE. No, sir, there isn’t.

Mr. KETHLEDGE. No, sir.

Mr. MURPHY. No, Senator.

Senator KYL. Second, is there any public litigation that you have
been involved in personally that might bear upon your responsibil-
ities to serve as a judge?

Judge WHITE. No, Senator, there isn’t.

Mr. KETHLEDGE. No, Senator.

Mr. MURPHY. No, Senator.

Senator KyL. Have you had any bad debts, late payments, for ex-
ample, credit cards, student loans, taxes, tickets, that kind of
thing?

Judge WHITE. I take my obligations very seriously. There have
been no bad debts in the sense of judgments or bankruptcy, any-
thing like that, no liens. I have on occasion gotten notices regard-
ing that the amount of tax that was paid was insufficient. I paid
those. All my taxes are paid. The same thing with any debts. I may
have—from time to time there may have been a payment that was
after a date, but immediately I satisfied that. I have no bad debts.
I have no liens. I have none of the things that you have asked—
oh, and you also, I think, said—what was the last one? Tickets?

Senator KyL. Well, I just said bad debts, late payments, for ex-
ample, credit cards, student loans, taxes, tickets, and I said any
similar—

Chairman LEAHY. If the Senator would yield just for a moment,
and I obviously will give him more time to respond to this. Any of
the financial backgrounds of all three of the nominees have been
thoroughly vetted in the background checks by the White House,
which is available to every Senator.

Senator KYL. I appreciate that.

Chairman LEAHY. Under the Memorandum of Understanding
that we have between the White House and the Senate—and Sen-
ators do not, of course, go into anything that is in the FBI back-
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ground. Not only is it a violation of our rules, but that memo-
randum—and I am not suggesting the Senator from Arizona has,
but I would hope that if we are going into things that are in the
backgrounds of any of these three nominees’ financial backgrounds
or anything else, if it is in the background reports given by the
White House, that we maintain ourselves to that. The Republican
and Democratic counsel have been available to all Senators to go
through any part that—

Senator KYL. I assure the Chairman I have not read the FBI re-
port. I haven’t talked to the White House about anything. I am not
interested in financial records. I am mostly interested in, again,
matters that would demonstrate a lack of respect for the law by not
i:lomplying with the law oneself. And that is all I am getting at

ere.

Judge WHITE. I just want to—

Senator KYL. Anything else that you wanted to say?

Judge WHITE. [continuing.]—finish the answer. And, yes, sir, |
also take my obligations as a member of the motoring public seri-
ously, and I try to abide by the rules of the road at all times, and
at times I have had lapses and have received tickets, yes. I am not
proud of them, but I have.

Senator KyL. Okay.

Mr. KETHLEDGE. Senator, I am not aware of any issues except I
did have a few speeding tickets a long time ago. I can’t remember
the last one, though.

Senator KYL. For the record, I will say I have two. Okay?

[Laughter.]

Senator KyL. Mr. Murphy.

Mr. MurpHY. I will, too, Senator. I have definitely sped and paid
my tickets. And once the IRS told me after April 15th I owed more
money, and I paid it immediately. So other than that, I have done
nothing to show disrespect for the law.

Senator KyL. Okay. Finally, in this regard, respect for the law
is also illustrated by past conduct, and this question goes to things
of a public record, whether there has been any matter of public
record that others may learn that would cast doubt on your respect
for the law, either State or Federal law.

Judge White.

Judge WHITE. No, Senator.

Senator KyL. Mr. Kethledge.

Mr. KETHLEDGE. I am not aware of anything, Senator.

Senator KYL. Mr. Murphy.

Mr. MURPHY. No, sir.

Senator KyL. Might I, with the Chairman’s indulgence, since we
had our little conversation, just ask one-and-a-half other question.
Could you just in a quick percentage, each of you tell me what your
extent of experience with the Federal as opposed to State law has
been in your career, since you are nominated to a Federal law posi-
tion here?

Judge WHITE. I have had—as a State judge for 27 years, we do
have issues that come before us that are issues that might come
before the Federal courts, first of all, with respect to the—well, the
diversity jurisdiction would be not Federal issues, but I have dealt
with preemption issues since 1983.
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Senator KYL. If I could just—I am just trying to do this real
quickly, just sort of a general percentage—

Chairman LEAHY. I am indulging the Senator from Arizona.

Senator KYL. And I indulged the Chairman with his intercession
a moment ago in my time, too. Just all I am looking for is a general
percentage.

Judge WHITE. Oh, a percentage?

Senator KYL. Yes.

Judge WHITE. I would say maybe—Okay. I would say probably
maybe about—including issues of general Federal constitutional
law, I would say maybe about 10 to 15 percent of the cases that
have come before me have raised Federal issues in that sense.

Senator KyL. All right. Thank you.

Mr. Kethledge.

Mr. KETHLEDGE. Senator, I would say about 70 percent of my
private practice has been State law. I would say, obviously, the 2
years I was clerking was all Federal, almost all.

Senator KYL. And Mr. Murphy.

Mr. MURPHY. Ninety-five to 99 percent of my work has been Fed-
eral, Senator Kyl.

Senator KYL. Okay. And, Judge White, you did not practice law,
right? You have been on the bench your entire judicial career. Is
that right?

Judge WHITE. That is correct. I spent 27 years on the bench.

Chairman LEAHY. Senator Kyl, I would note—

Senator KYL. Thank you, Mr. Chairman.

Chairman LEAHY. [CONTINUING.I—Two things for the record. One,
we had the hearing on your Arizona judge, I think last week. I
think Senator Cardin—

Senator KYL. I am appreciative of that.

Chairman LEAHY. I did not want the impression to be that some-
how he was not getting the hearing.

Senator KYL. No, no.

Chairman LEAHY. He did.

Senator KYL. The hearing was held. I appreciate it.

Chairman LEAHY. And, second, also for the record, I never had
a speeding ticket. Had a couple of overtime parking tickets. Some
overtime parking tickets, but never had a speeding ticket.

Senator Sessions, and I am not asking members to say whether
they have had speeding tickets or not. Senator Sessions, you are
next.

Senator SESSIONS. Thank you, Mr. Chairman.

Chairman LEAHY. According to the list I received from Senator
Specter.

Senator SESSIONS. I did arrive after Senator Hatch, but—

Chairman LEAHY. I am sorry. I just realized that there is a
crossout. It is Senator Hatch who is next. I apologize.

Senator SESSIONS. I think that is correct, Mr. Chairman.

Senator HATCH. I had no problem with that, but, Mr. Chairman,
I see for the first time we have two appeals court nominees in the
hearing. This is a step that I took at least ten times when I chaired
the Committee during President Clinton’s tenure. I would also say
that for the first time one of these appeals court nominees is before
us before the American Bar Association has completed its review.
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As my colleagues know, I have not been the ABA’s biggest fan over
the years, so I do not mention this because I think the ABA’s eval-
uation and rating are necessarily the gold standard for judicial
nominees. And I am pleased with the way the ABA has done its
job over the last number of years. But others have said that it is
the gold standard, and you have indicated that before this comes
to the floor, you will certainly have the ABA report.

I also see the ABA has expressed its own serious concern about
setting this precedent, and I recall this is inconsistent with what
many of my Democratic colleagues have said it is the way they
want to handle judicial nominees, at least when I was Chairman.

Now, other appeals court nominees have completed all the nor-
mal procedural steps, and their consideration would set an unusual
or inconsistent precedent. But here we are, so let me just ask a few
questions of these nominees.

Mr. Kethledge, I want to welcome you back to the Judiciary
Committee. You served on this side of the dais as counsel to Sen-
ator Spence Abraham when I chaired the Committee, so you are no
stranger to this room. And I am pleased with what you have done
since leaving the Judiciary Committee, including your clerking for
Justice Anthony Kennedy on the Supreme Court. That is a singular
experience that deserves a lot of credit.

And I see Judge Ralph Guy, whom you served as a law clerk, re-
mains on the Sixth Circuit as a senior judge. It must be exciting
to consider serving with him. I note, however, that he took his sen-
ior status at the end of your clerkship for him in 1994. I am not
sure what caused that.

Mr. KETHLEDGE. I tried to talk him out of it, Senator.

Senator HATCH. Okay. Now, let me ask you to comment on what
you believe to be the role of the Federal appellate courts in our
overall system of Government within the judicial branch, and how
carefully should the U.S. Court of Appeals tread giving deference
to the trial courts below and respecting the rulings of the Supreme
Court above?

Mr. KETHLEDGE. Well, Senator, obviously courts of appeals are
bound by the decisions of the Supreme Court. They are for the
most part bound by prior decisions of their own circuit court.

I think that the best judges are the ones that seek to apply
precedent in good faith. I think most judges do that. But that is
something that has to be done in good faith without skewing the
precedent one way or the other. At the same time, there has to be
a respect for the work of the district courts and not take an ivory
tower approach to the review of what happens there. Those judges
are the ones that see the people before them. They see the wit-
nesses. The court of appeals just has a cold paper record. I think
there has to be a reasonable level of deference given to the judg-
ments of the Article III judge who has the trial before him.

And with respect to all of one’s colleagues in the judicial system,
I think it is very important for a judge to have almost an
irrebuttable presumption that every other judge who has looked at
a particular issue was doing his or her best to discharge his or her
oath just as well as I might be if I am fortunate enough to be con-
firmed.

Senator HATCH. Thank you, sir.
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Judge White, you have served on the State appeals court for
more than a dozen years, and I am sure that with all of that expe-
rience, you already have a perspective or at least a view about how
a collegial body such as the appeals court should operate.

Now, in reviewing your opinions, I see that you have written nu-
merous separate opinions, both dissents and concurrences, and
these include dissents in quite a few criminal cases, criminal law
cases, and dissents taking positions that the Michigan Supreme
Court has rejected.

Now, would you please describe for us your view of whether an
appellate court should strive for unanimity in its opinions and the
purpose and effects of your frequent separate opinions?

Judge WHITE. Thank you, Senator Hatch. I want to preface my
answer by saying again that in the 15 years that I have been on
the Michigan Court of Appeals, I believe there were over 4,000
cases in which I participated with my colleagues, and I would ven-
ture to say that probably in 95 percent of those, there was una-
nimity, and that is the context for this. And in the vast majority
of those, the trial judge was affirmed.

Collegiality is very important. One can disagree without being
disagreeable. In the cases where I have written separately, I tried
to decide cases narrowly. And there are times when I feel that a
colleague says too much, and that may be a reason why I concur.

Regarding dissents, there are sometimes differences of opinion,
but as I said, in 95 percent of those cases, there was unanimity.
I have been on the intermediate court for 15 years. It is a role with
which I am very comfortable. I understand that the trial court is
accorded deference, and I understand that it is the Supreme Court
that makes the law. And that has been my job, and that would
be—if I were to be confirmed, it would be a similar role in terms
of deference to the trial judge and taking direction from the Su-
preme Court and, of course, from the legislative body.

Senator HATCH. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator Brownback.

Senator BROWNBACK. Thank you, Mr. Chairman.

Chairman LEAHY. And, again, to go through the list on my time,
to go through the list I have Senators Brownback, Grassley, Sen-
ator Coburn, Senator Cornyn, and Senator Sessions.

Senator Brownback.

Senator BROWNBACK. Thank you, Mr. Chairman. Thank you,
nominees, for being in front of us. I appreciate that very much.

Judge White, I want to really, if I could, focus in on your nomina-
tion. I hope you can understand some of the grave concerns that
many of us have on the rush nature of your nomination here and
lack of information that we have. On looking at this, I would like
to have had the information and hold the hearing and being able
to question in depth about it. We don’t have the ABA rating, but
I understand you have been rated by the ABA when you were nom-
inated by President Clinton. Is that correct?

Judge WHITE. Yes, sir.

Senator BROWNBACK. Do you recall what that rating was?

Judge WHITE. My understanding is that it was a substantial ma-
jority qualified and a minority not qualified.
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Senator BROWNBACK. You have not conducted a private law prac-
tice. Is that correct?

Judge WHITE. That is correct.

Senator BROWNBACK. But you have worked in the judiciary all of
your professional career.

Judge WHITE. That is correct.

Senator BROWNBACK. You started out clerking not at the Federal
but you clerked at the State court. Is that correct?

Judge WHITE. That is correct.

Senator BROWNBACK. Who did you clerk for?

Judge WHITE. Justice Charles Levin.

Senator BROWNBACK. How long did you clerk for Judge Levin?

Judge WHITE. Almost 2 years.

Senator BROWNBACK. And then you went from that to the bench.

Judge WHITE. Yes, sir.

Senator BROWNBACK. Is that correct?

Judge WHITE. Yes.

Senator BROWNBACK. And you were appointed to the bench or
elected to the bench?

Judge WHITE. I was elected.

Senator BROWNBACK. To which bench were you elected?

Judge WHITE. It was the Common Pleas Court for the city of De-
troit. It no longer exists. There was court reorganization, and it be-
came the 36th District Court.

Senator BROWNBACK. Okay. What did you do after that position?

Judge WHITE. I was elected to the Wayne Circuit Court, which
is the general trial jurisdiction court.

Se‘z?nator BROWNBACK. And how long did you serve in that posi-
tion?

Judge WHITE. For 10 years, Senator.

Se‘z?nator BROWNBACK. And what have you done after that posi-
tion?

Jllldge WHITE. Then I was elected to the Michigan Court of Ap-
peals.

Senator BROWNBACK. And that is where you serve today?

Judge WHITE. Yes, sir.

Senator BROWNBACK. And how long have you served on that
court of appeals?

Judge WHITE. For 15 years.

Senator BROWNBACK. You were nominated by President Clinton.
When were you nominated by President Clinton?

Judge WHITE. I believe it was January of 1997.

Senator BROWNBACK. Okay. And so you have just recently been
nominated by President Bush. Is that correct?

Judge WHITE. Yes, sir.

Senator BROWNBACK. I think you answered with Senator Kyl
your experience in handling Federal cases. You have not handled
direct Federal cases in any private practice?

Judge WHITE. No, sir.

Senator BROWNBACK. You have not handled any Federal cases as
a judge?

Judge WHITE. No, sir.

Senator BROWNBACK. I am curious then. I should give you this
as open because we haven’t had a chance to meet privately, either,
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which normally would be the process. But what do you believe
makes you qualified for this position? This is the Sixth Circuit. The
circuit court of appeals is next to the Supreme Court. It is a phe-
nomenal position of importance. I would like to hear your thoughts
on your qualifications as you look having not handled Federal cases
before for this position.

Judge WHITE. Let me start by saying that I agree with you, it
is a position of enormous importance. My professional path has
been in the judiciary, and this is what I would bring to the posi-
tion. I was in a limited jurisdiction court for 2 years. After that,
I moved to the general jurisdiction court. I brought with me the ex-
perience of that position. What I brought to the court of appeals
was the experience of being a trial judge for 10 years.

There is something in the process of judging that—judges are
generalists. It has been a long time since I have been in law school.
It has been a long time since most judges were in law school. We
learn skills on the bench. We learn how to approach the task of
judging, which is to decide individual cases. I brought that experi-
ence of being a trial court judge, which I think is very valuable for
an appellate judge, to the appellate court.

If I am confirmed, what I would bring to this is 27 years of judi-
cial experience in terms of the process. I bring the experience of
reading briefs, reading briefs in an area of law with which I may
not yet be familiar, because that is the nature of litigation. The
lawyers are far more expert at the time that the case begins than
the judge. The experience of studying those briefs, the experience
and the ability to understand difficult legal issues, to thoughtfully
consider them, to understand the arguments of both sides, to re-
spect the importance of the position, to distill the legal arguments,
address the issue in written manner, to carefully decide the case,
going through the process of deference to the precedents, under-
standing how to treat legislation, and basically how one comes to
a decision in a particular case that is presented to the judge.

Senator BROWNBACK. Thank you.

Chairman LEAHY. Senator Sessions.

Senator SESSIONS. Mr. Chairman, I would offer for the record a
letter of May 6th from the Standing Committee on the Federal Ju-
diciary, Mr. Timothy Hopkins, Chair, to you and Senator Specter,
although it is pretty clear Senator Specter agrees with it. Mr. Hop-
kins says, “On behalf of the American Bar Association’s Standing
Committee on the Federal Judiciary, I write to express our concern
that you have decided to proceed with the confirmation hearings of
Helene White to be United States Circuit Judge for the Sixth Cir-
cuit and Stephen Joseph Murphy III before completion of the eval-
uations. Under our normal timetable, it would be reasonable for
you to expect to receive our evaluations by the close of this month.
It is unfortunate that during confirmation hearings your Com-
mittee members will not have the benefit of the answers.”

Chairman LEAHY. Without objection, that letter will be included
in the record. Also without objection, my response would be in-
cluded in the record. And without objection, the similar letter writ-
ten by the ABA to then-Chairman Specter objecting to the five
hearings without the ABA being completed will be included in the
record so that we can have it all before us. And I thank the Senator
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for raising the issue. It gave me a chance to put the other letters
in.
Senator SESSIONS. I would just observe that that letter is indic-
ative of the fact that this is an extraordinarily fast-moving nomina-
tion. Of that I think there is little doubt. And there are questions
that we have, and I for one do not believe this hearing, with just
a day or two notice, basically, to me, allows us to be properly pre-
pared to ask the kind of questions that ought to be asked of a posi-
tion one step below the U.S. Supreme Court.

I would note that we could have had hearings on Judge Conrad
of North Carolina who has been unanimously rated well qualified
by the ABA, the chief judge of the Western District of North Caro-
lina, a Federal prosecutor under both Republican and Democratic
administrations, and it is a judicial emergency circuit. And Mr.
Steve Matthews of South Carolina, nomination to the Fourth Cir-
cuit, graduate of Yale, distinguished private practice career, man-
aging director of a South Carolina law firm, strongly supported by
both his State Senators and rated highly qualified by the ABA also.
So this is troubling to me, I have just got to tell you.

No. 2, Judge White, I presume you misspoke, but let me ask you.
You said a moment ago the Supreme Court makes the laws. What
would you say about that?

Judge WHITE. The Congress makes the laws in the Federal sys-
tem, and the legislature passes the laws. If I said that, I misspoke,
and I was referring to the common law. And if I said “laws,” 1
would have misspoke and would not have meant to refer to legisla-
tive laws.

Senator SESSIONS. Well, I think that is very important because
one of the things that is causing the delays and tension in the con-
firmation process at its most fundamental level is more than poli-
tics and more than numbers. It is really about what kind of judges
we want on the courts.

President Bush has a philosophy of judging that I share. I think
it was ably articulated by Chief Justice John Roberts in his con-
firmation hearings. And there are others in this Congress that
have different views. They prefer to have judges in rulings that af-
fect their political agenda that cannot be won at the ballot box, in
my view. So I just want to tell you that is a concern to me.

Judge White, your entire legal career of almost 30 years has been
in the Michigan State system. I think I am correct that you have
never spent a single day of your legal career in private practice, ex-
cept maybe a summer internship. And you have never represented
a client, never litigated a case, and never appeared in Federal court
at all. Is that correct?

Judge WHITE. That is correct.

Senator SESSIONS. Now, I believe that that is not an automati-
cally disqualifying thing, but I think it is a lack that is worthy of
concern on the confirming body to analyze what other strengths
you have to justify the appointment without the kind of experience
we would normally expect in this high appointment, which is, as
I said, one step below the U.S. Supreme Court.

Mr. Chairman, my time has expired. I would share with you, Ms.
White, my concern about this aiding and abetting case that Senator
Specter asked you about in the sense that to me that is funda-
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mental law that if you drive the car to assist the people in a crime,
you are chargeable for that offense. And in your own opinion, you
concluded that the defendant knew what was about to occur and
aided in the action by delivering them to the scene of the crime.

Chairman LEAHY. Thank you, Senator Sessions.

Judge White—

Senator SESSIONS. She was prepared to answer, but that is Okay.
She has answered it previously.

Chairman LEAHY. Earlier—

Senator SESSIONS. It is a concern to me as a prosecutor.

Chairman LEAHY. Earlier you had said something about the per-
centage of cases, the rough percentage of cases where you have
been in concurrence with the rest of the court. Approximately what
percentage are you in concurrence with them?

Judge WHITE. Well, I would say that probably 95 percent of the
cases are decided unanimously, would be my guess.

Chairman LEAHY. And, Mr. Kethledge, you don’t have any expe-
rience—I mean, we speak about experience. You have no experi-
ence managing a docket as a judge. You have not worked in a pros-
ecutor’s office or a defender’s office where you would have had to
manage a very high volume of cases. What do you say about being
able to successfully manage the docket of a United States circuit
judge? You have not had judicial experience like Judge White has
in managing dockets, but what would you say about that?

Mr. KETHLEDGE. That is true, Mr. Chairman. What I would say
in response to that is two things:

First, hard work. A court of appeals judge from my observation
and clerking has some latitude as far as when things are due. You
do not have briefing deadlines the way you do in private practice.
And it is the conscientiousness of the judge, I believe first and fore-
most, which is responsible for moving the cases along and clearing
the docket at the court of appeals.

The other thing I would say is just the example I have had of
the judge that I worked for, and I was part of his system. I got a
sense of how things work, and I think I could make use of that ex-
perience as well.

Chairman LEAHY. Thank you.

The question I was going to ask you before, Mr. Murphy, I served
on this Committee for decades with former Senator Strom Thur-
mond. And there is a question I heard him ask, whether it was
nominees of Democratic administrations or Republican administra-
tions, that was always the same about judicial temperament. And
it was basically something like this: When you go into a Federal
court, a Federal judge is very powerful. It is a lifetime position. The
only way he is going to be out of there is if he is impeached or re-
signs. And very few are ever impeached. And if he shows bias one
way or the other toward plaintiffs or defendants or based on the
nature of the case, it is devastating to the person who may—this
may be the only time in their life they will be before the Federal
court. We all have a responsibility to keep the Federal courts inde-
pendent, but also to have the respect of them. Courts do not com-
mand armies. They do not command great forces. They exist and
command respect only if they show respect.
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How do you feel about that? There are times when you have
some people who attack Federal courts as being out of touch for
whatever political purpose. You have people running for office and
so on. What would you do so people would look and say, you know,
“One thing about Judge Murphy, I may agree or disagree with his
opinions, but, boy, I sure agree that he is a good judge”?

Mr. MURPHY. I would first of all thank the Senator for that com-
ment, endorse the sentiments of both the Chair and Senator Thur-
mond. I would hope that however many years from now, should I
be confirmed, that that sort of evaluation was made, that that
would be exactly what they would say about me. I have striven to
have that reputation as a Federal prosecutor, and I think that neu-
trality, detachment, fairness, and moderation are the hallmarks of
a Federal judge. And should I be confirmed by this Committee,
those are the traits that I would demonstrate in my daily work.

Chairman LEAHY. Thank you. Let me ask this question of both
Judge White and Mr. Kethledge. We are at the sort of pivotal mo-
ment in American history of trying to keep that careful balance be-
tween the branches of Government. The President has made un-
precedented claims of nearly unchecked Executive powers. Con-
gress and the courts have traditionally acted as curbs on any Presi-
dent who might do that, whether it is cases like Iran-contra or
warrantless spying on American citizens. But we should also have
a self-check on abuse of the congressional power, looking at ethical
violations or corruption, for example, Jack Abramoff’s influence of
a Member of Congress.

Do you believe that congressional oversight, not just judicial but
congressional oversight, is an important means of creating account-
ability in all branches of Government? We will start with you, Mr.
Kethledge. You have been here. You understand the question.

Mr. KETHLEDGE. I do understand the question, Senator. I don’t
think I am knowledgeable to answer it, frankly, in a specific way.
What I would say is that each branch is co-equal. Congress clearly
has powers of oversight. Those powers are important ones, just like
other powers that Congress has. Some of those oversight powers
are derived from the power of the purse that Congress has ulti-
mately.

Certainly, Senator, I would agree that those are important pow-
ers, safeguards on Congress’ other core powers.

Chairman LEAHY. Judge White.

Judge WHITE. I would agree. The powers of each branch of Gov-
ernment are important and must be respected by the other
branches.

Chairman LEAHY. I would agree, I think all of us would agree,
there have to be these checks and balances. Our Nation is power-
ful. It is awesome in its power and its potential as the United
States.

Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

Judge White, I now turn to a case captioned People v. Hansford,
decided in 1997. You served on a three-judge panel which decided
that a 40- to 60-year term was inappropriate and remanded for re-
sentencing. And my question goes to your judgment in disagreeing
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with that sentence for the defendant who has a record that I am
about to specify.

On October 11, 1976, he was convicted of attempted larceny from
a building and sentenced to 2 years’ probation.

June 14, 1977, convicted of attempted receiving and concealing
$100 and sentenced to 1 to 5, did 2V% years in prison.

Two months later, August 22, 1977, convicted of attempted lar-
ceny from a motor vehicle, sentenced 1%z to 2V2.

September 4, 1980, convicted of fleeing and eluding, sentenced to
a fine of $185 or 19 days.

Convicted of receiving and concealing stolen property and sen-
tenced to 6 months, March 26, 1981.

August 3, 1982, convicted of two counts of receiving and con-
cealing stolen property, over $100, sentenced to 3 years’ probation
on April 15, 1985.

November 5, 1985, convicted of a violation of probation, sen-
tenced to 90 days in jail.

July 17, 1988, convicted of larceny, 3 to 7 years.

Escaped from correction center, July 1990, returned February
1991. Paroled on March 31, 1992, listed as an absconder on July
9, 1992. Still on parole when he committed the instant offense.

Now, the procedural history of this case is that on initial review,
the court of appeals determined that the sentence of 40 to 60 years
for a fourth offender was disproportionate. On remand, the Su-
preme Court ordered reconsideration in light of a recently decided
case. The court of appeals on which you sat, another judge deter-
mined the sentence constituted an abuse of discretion. The Su-
preme Court reversed saying there was not an abuse of discretion,
two Justices dissenting, concluding that because the defendant had
demonstrated his inability to conform his conduct to the laws of so-
ciety, the court’s sentence was not an abuse of discretion.

Now, the first opinion, which was unanimous, by your court that
it was an abuse of discretion was unpublished. I am advised by
staff that there was an opinion. What are the standards for pub-
lishing an opinion? It seems to me pretty important for the public
to know why that sentence was vacated, and the public only knows
it if there is a published opinion. What are the standards of that
court for not publishing an opinion so the public knows what is
happening?

Judge WHITE. Senator Specter, we are an intermediate appellate
court with a very, very heavy volume. The vast majority, more than
the majority of our cases are unpublished. The criteria for publica-
tion is that it—

Senator SPECTER. The vast majority unpublished, even a matter
of this severity, this kind of a record, to send somebody back for
resentencing?

Judge WHITE. Senator, every single case is important. I don’t in-
tend to minimize any type of case, but—

Senator SPECTER. Well, Judge White, some cases are—

Chairman LEAHY. I think you should at least let her answer the
question.

Senator SPECTER. Well, I think you should let me question.

Chairman LEAHY. Let her answer the question.
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Senator SPECTER. We have considerable latitude, at least when
I was Chairman—

Chairman LEAHY. And you always used to remind us to let the
witness answer the question.

Judge WHITE. Given the volume of the cases—

Senator SPECTER. If you are going to answer, try to be respon-
sive.

Judge WHITE. I am sorry, sir. I have been trying—

Senator SPECTER. My question to you was: Aren’t some cases
more important than others?

Judge WHITE. Yes, some cases are more significant jurispruden-
tially than others, and our directive is that those are the cases that
should be published. We have many, many, many sentence appeals.
We have judicial—we have guidelines. At one point they were legis-
lative—they were judicial sentencing guidelines. Now there are leg-
islative guidelines. We have many sentence appeals, and it would
be the most, most rare circumstance that a case, even one reversed,
would ever be published under these circumstances. That is not the
practice of the court.

Senator SPECTER. Okay, Judge White. Now down to the merits.
I read you this record in detail. The habitual offender statutes are
designed, as I am sure you know, to take habitual offenders off the
streets for life. There are customarily three offenses. Seventy per-
cent of the crimes are committed by habitual offenders.

What was your reasoning and thinking that a man with the
record I just enumerated did not deserve to be off the streets for
life?

Judge WHITE. Senator Specter, crime is a terrible problem in this
society, and everybody should recognize that. And sentencing is a
solemn obligation.

I don’t have the facts specifically in front of me. I don’t even
know what year it is. But I can tell you that the case was either
decided under the judicial guidelines or the legislative guidelines.
And there is a guideline within which a judge must sentence. If the
judge doesn’t sentence within that guideline, then that sentence is
subject to review.

Chairman LEAHY. Thank you.

Senator Cardin.

Senator SPECTER. One more. One more minute, Mr. Chairman.

Chairman LEAHY. I will give you as a matter of courtesy one
more minute. You are now over your time.

Senator SPECTER. I told you what the year was. It was 1997. And
I told you what the facts were. Two-part question. Are you saying
that it was outside—you weren’t saying it was outside the sen-
tencing guidelines because the State Supreme Court said 40 to 60
was fine.

Now, as you listened to the recitation of these facts, which come
from the Supreme Court’s opinion, are you standing by the judg-
ment you made twice that a 40- to 60-year sentence was inappro-
priate for this career criminal?

Judge WHITE. I want to say first that I don’t know from the facts
that you gave me whether it was within the guidelines or not. It
may have been outside of the guidelines and, nevertheless, af-
firmed. I accept the Supreme Court’s decision, and that is the final
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decision in the matter. And I accept that the sentence was appro-
priate, and it was appropriate because the Supreme Court has said
it is appropriate. And I said that.

Senator SPECTER. The pending question is whether you today say
that you were right, listening to this record, in saying the sentence
was inappropriate.

Judge WHITE. What I would say is that I read the case, applied
the law as I understood it, and the sentence was appropriate. The
Supreme Court said it was appropriate, and the panel and I were
wrong.

Senator SPECTER. Let me ask you one more time if you think sit-
ting here today, listening to this record, that you were right in say-
ing that 40 to 60 years was an inappropriate sentence.

Judge WHITE. At the time I decided the case, the—I have to have
been wrong, sir. The Supreme Court reversed. I was wrong. The
Supreme Court reversed. There are times when an appellate judge
is reversed. There are times when a circuit judge is reversed. And
once you are reversed, there is no question whether you were right
or wrong. The higher court said you were wrong.

Senator SPECTER. I think the record is clear you have not an-
swered the question.

Chairman LeEaHY. Well, I disagree, and I gave the Senator a
great deal of extra time so she could. Any one of us who practice
law or who have been prosecutors have been reversed. We know
what that is like.

Senator Cardin.

Senator CARDIN. Thank you, Mr. Chairman, and let me first
make an observation. I am a new member of this Committee, and
I was looking forward to getting involved particularly in one of the
most important responsibilities of the U.S. Senate, and that is the
confirmation of judges to lifetime appointments. And I take the
confirmation hearings very seriously, which is part of a total proc-
ess on confirmation, including your records that we have and the
reports that have been made available to us. And my observation
is that I want to compliment all three of you for the manner in
which you have responded to our Committee’s questions. I am im-
pressed by all of your—the way that you have answered the ques-
tions.

Judge White, I just can’t imagine what is going through your
mind as you hear us talk about rushing your nomination through
when you waited 4 years since your last appointment. You have
shown tremendous restraint, which I think bodes well for your ju-
dicial temperament.

Mr. Kethledge, I want to follow up on Senator Brownback’s point
on qualifications, because I think it is a very important point, and
I think he raises a very valid point about Federal experience. I
don’t disagree. I think that is a very important point for us to
evaluate.

The difficulty I have had with some of the more recent appoint-
ments from President Bush is that he has selected individuals who
don’t have a judicial background, so, therefore, you don’t have the
traditional cases in which we can question as to how you ruled on
a particular case, which is very interesting to see how you went
about making decisions. Or we don’t have a lot of writings in which
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we can look at the way that you evaluated a particular legal issue
because of your background. Instead, you come to this appointment
with a relatively short background in law, and if I have read your
background correctly, it has been mostly as a private attorney han-
dling product liability issues for companies such as auto manufac-
turers, drug manufacturers, and in at least one case a tobacco com-
pany.

And I guess my question to you is, you know, we all come to this
with life experiences to whatever we do in our future in life. And
I want to give you a chance to express your views as to how you
would rule on these types of matters that may come before you, in-
cluding product liability and consumer rights. You have rep-
resented the company point of view. There is obviously another
point of view, the consumer point of view, as represented in some
of these cases. And I just want the record to be clear as to how you
will approach matters that may be brought by individuals looking
at rights for non-smokers, looking for rights for consumers, recog-
nizing that product liability issues are important ways of defending
those types of interests.

Mr. KETHLEDGE. Thank you, Senator. I understand really two
questions to be part of what you are asking, the first being what
kind of approach would I take, because I agree, you don’t have the
kind of written record to review that Judge White has provided. I
don’t have that kind of judicial experience, and I admit that. So the
question of what approach would you take is an important one.

First and foremost, Senator, I think the approach I would take
recognizes the fact that, in my opinion, the fact that judges are
unelected I think is really the defining characteristic of Article III
judges and the characteristic that circumscribes their power. We
are a democracy. Nobody elects Article III judges. I think that
means that Article IIT judges don’t get to impose their policy views,
their opinions on the people of this country because that is not de-
mocracy. The folks in this body do, and it is the job of Article III
judges to enforce your will, not the will of the judges themselves.
I feel very passionate about that, and I tell you that, to the extent
of my ability, that is what I would do if I were a judge.

Regarding experience, I have been out of school 15 years, and I
recognize that is a relatively brief time. I am over 40 now, and I
actually celebrated that birthday anticipating this question per-
haps. I would hope that I have tried to pack an awful lot of rel-
evant experience into my 15 years:

Clerking for Judge Guy on the court to which I am nominated.
He is someone whom I revere, whose example I think would be of
indescribable benefit to me if I were to be a judge.

Clerking for Anthony Kennedy, a man who comes to his job with
extraordinary dedication and conscientiousness, and who is also a
kind and decent man. Those examples would be very helpful to me.

I had the privilege of working in this institution, oftentimes in
this room—

Senator CARDIN. That worries us a little bit.

[Laughter.]

Mr. KETHLEDGE. I really better not say anything about that, Sen-
ator.
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But I think that that experience gives me the perspective of the
legislative branch and being inside the legislative branch. A num-
ber of the Senators today have talked about separation of powers
issues. I think that experience, that perspective, would be ex-
tremely valuable.

And then I have been a lawyer in private practice. I have seen
the impact that these cases can have on the parties and individuals
that are involved. Yes, I have had corporate clients, but not all of
my clients have been corporate clients. I understand that these are
not abstractions that are behind these cases. These are people. And
I respect that, and I would have a sensitivity to that.

The other thing I would point out is that I have had the experi-
ence of starting my own law firm with two partners and, shortly
thereafter, three. There were 15 people that chose to come with us.
We were responsible in a large sense for their economic well-being.
That was a responsibility I took very seriously, and, frankly, I
think that was an experience that makes one grow up.

So I would hope that those things that I would draw on would
allow me to be a judge that would do the job in the way the Com-
mittee would hope.

Senator CARDIN. Thank you.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you very much.

Senator Brownback, did you have any other questions?

Senator BROWNBACK. Yes, I do, Mr. Chairman. Thank you. And
thank you for allowing us to go another round. There are individ-
uals here who get a chance to question the first time.

Ms. White, I want to go back—Judge White—and ask you a few
other things, if I could, and this is, I think, uncomfortable for ev-
erybody, just the way this has come forward, so I apologize for
that. But they are things we really need to know.

Just without the Federal work, I would just like to know your
view of the Constitution, just to—I know you cannot tell us how
you decide individual cases, but do you see generally the Constitu-
tion as a more organic document, or do you see it more as a strict
constructionist, or do you put yourself somewhere in between?

Judge WHITE. Senator Brownback, I have never placed labels on
my judicial philosophy. I have never thought of it in those terms.
I decide individual cases, and when the Constitution is implicated,
I look to the precedent, and I find my way within the precedent
that has been given. And I don’t take a particular role. My role as
a judge—my role is to be a judge in that case, and that is the way
I approach it.

Senator BROWNBACK. Then what do you understand this current
state of the law to be on Establishment Clause cases?

Judge WHITE. Senator Brownback, in my 27 years I have not had
Establishment Clause cases—well, I must have had some. I haven’t
had it recently.

Senator BROWNBACK. I understand that, but you are going onto
the Sixth Circuit Court of Appeals. This is a big area of the law.
I am just asking you your understanding of the current status of
the law in Establishment Clause cases.

Judge WHITE. I am—I haven’t read the cases recently enough to
be comfortable giving you an answer, and if a case came before me,
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then I—if I were confirmed and a case came before me, then I
would be an expert in all of the Supreme Court decisions to date.

Senator BROWNBACK. Judge White, the Chairman brought up—
and I thought this was appropriate to ask about—case manage-
ment, saying that another nominee had not been a judge so does
not know about case management. But you have been on the
bench, and you have dealt with case management. The Sixth Cir-
cuit is one of the busiest per judges’ cases, caseloads, so this will
be very important. Have you ever thought you have had problems
managing your cases or issuing your opinions in a timely fashion?

Judge WHITE. When I first became a court of appeals judge, I
had a period of adjustment in the sense that it is an extremely
heavy docket, and I had to learn that although I gave each case
careful consideration, I couldn’t write the way one would normally
want to write in each case. And that was a process where I came
to understand that. It took a while, and the 15 years have been
very valuable.

I think that if one thinks about the important traits in an appel-
late court judge, timeliness is certainly one of them, and I try to
balance timeliness with considered judgment, with scholarship, giv-
ing each case attention. I try to put all of that together, and that
is the way that I manage my docket.

Senator BROWNBACK. So I take it from what you are telling me,
you have had a problem in this, but you feel like you have grown
over the years in this area?

Judge WHITE. Yes, I would say when I first went on the bench,
I did have a problem with that. It is something that one learns in
the 15 years.

Senator BROWNBACK. Mr. Kethledge, just in a short period of
time, I would be curious about your view of the Constitution,
whether you see it as—just as your overall view, as a living docu-
ment or as a strict constructionist. Do you have a view on that?

Mr. KETHLEDGE. Senator, I don’t really have a label that I can
put on myself. What I would say is that, obviously, first and fore-
most I would follow Supreme Court precedent.

The other thing I would say is that, again, I would make sure
that the values that I would be enforcing if I were a judge are not
just my values, that I am not striking something down simply be-
cause I don’t like it. That is a countermajoritarian aspect of our
system of Government. I would start with the text. I would say
that, sir.

Senator BROWNBACK. And I would just, with that answer, be-
cause we are apparently not going to be able to understand fur-
ther—although clerking for the people that you did gives us some
opinion on your idea. But what do you understand the current
state of the law to be on Establishment Clause cases?

Mr. KETHLEDGE. Senator, I would have to give pretty much the
answer Judge White did. That is not an area that I have recent ex-
perience in in my practice. If I were presented with an issue along
those lines, obviously I would carefully study Supreme Court and
other applicable precedent. I believe that is where the Lemon v.
Kurtzman case comes in, but I could be getting the wrong clause,
and that is why I shy away from being too definitive in this regard.
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Senator BROWNBACK. Have you handled any Establishment
Clause cases? If I could on this, Mr. Chairman.

Chairman LEAHY. Yes, take one more minute. The reason is we
were going to end this round, but Senator Specter has asked to be
able to go until about 12:20, 12:25. And I want to make an excep-
tion to the time so that he can. He is a highly respected, knowl-
edgeable person here. We will do it. But if you could finish with
whatever this question is, Senator Brownback.

Senator BROWNBACK. Have you handled any Establishment
Clause cases in any of your clerkships or any of the work that you
have done?

Mr. KETHLEDGE. Senator, I cannot remember offhand whether
the courts that I worked on had any Establishment Clause cases
while I was there. There isn’t one that comes to mind. I have not
handled that issue in my private practice. It is simply not possible
to handle every issue that might arise under the Constitution in
one’s practice.

I will say that that is obviously a very important issue where
some of the most deeply held views of our citizens come into play,
and I would take that very seriously.

Chairman LEAHY. Thank you very much. And, of course, the
record will be kept open for followup questions.

Senator BROWNBACK. I appreciate that. I am going to, as the ap-
propriate time, move that we go into closed session, Mr. Chairman.
I would like us to be able to do that.

Chairman LeAHY. If you move that, then we will have to come
back later today to do that so we can accommodate Senator Specter
now.

Senator BROWNBACK. I just wanted to put you on notice of that,
Chairman.

Senator SPECTER. Judge White, we have a very limited time. I
am trying to accommodate to the Chairman’s schedule. So if you
could answer my questions briefly and directly, I would appreciate
it.

In a case captioned People v. Ryan, which there is a Supreme
Court opinion in 1996, you were one of a three- person panel where
you affirmed the dismissal of a drug dealer’s conviction. The Su-
preme Court reversed you. Your description of the case is as fol-
lows:

Defendant was arrested with a kilogram of cocaine by Federal
agents, but was charged and convicted in State court after DEA
agents turned over their file to the State. Defendant argued the de-
cision to pursue a State prosecution was vindictive. A panel of the
court of appeals where you were not a member concluded that the
case was vindictive and remanded for an evidentiary hearing. In an
evidentiary hearing, the trial court found vindictive conduct. On
appeal, you were a member, finding that the trial court’s findings
were not clearly erroneous and affirmed.

The State Supreme Court said that, “The mere threat to refer
the case for State prosecution does not amount to objective evi-
dence of hostile motive.”

Do you think that you were correct in deciding that the evidence
was sufficient for a finding of vindictiveness when all that hap-
pened was for the Federal DEA authorities to do was to turn the
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matter over to State prosecutors, which is a very commonplace
practice?

Judge WHITE. Again, Senator, my familiarity, my recollection is
refreshed by what you have said, by only by what you have said.
I cannot say that those were the only facts involved. I can say that
the prior panel found that there might be vindictiveness, that there
was, sent it back. We had a hearing. I applied the law in terms of
review, deference to be made to a trial court, concluded that it
wasn’t an abuse of discretion for the trial court to so find, and that
was the extent of my participation.

Again, the Supreme Court reversed, and because the Supreme
Court reversed, it meant that I, among others, got it wrong.

Senator SPECTER. Do you stand by your judgment today that you
rendered at the time? That is my question, again.

Judge WHITE. The Supreme Court said I was wrong. I stand by
the Supreme Court.

Senator SPECTER. Well, let the record show again you haven’t an-
swered the question.

In a 1996 case captioned People v. Thomas, the panel issued the
decision—you were a member the panel—reversing a conviction of
a gang member who was charged with second-degree murder and
found guilty by a jury of voluntary manslaughter, carrying a con-
cealed weapon, and felony firearm. The panel opinion reversed the
conviction saying that the gang member’s assertion was correct,
being denied a fair trial because the prosecution called a witness
knowing the witness would refuse to testify. Your panel based its
opinion on the violation of the defendant’s confrontation right. But,
of course, when the witness didn’t testify, there was no opportunity
for confrontation.

The Supreme Court of the State reversed your panel’s opinion
saying that there was no constitutional error, found evidentiary
error but harmless error.

Judge WHITE. Can you repeat that? I am sorry. I didn’t hear the
last sentence.

Senator SPECTER. The Supreme Court found there was evi-
dentiary error, but the error was harmless because the State had
“proved that it was highly probable that the errors did not con-
tribute to the verdict.”

Question: Do you stand by the judgment you made at that time?

Judge WHITE. Well, apparently the decision on the evidentiary
and constitutional issue was determined to be correct, but the
harmless error analysis was determined to be erroneous. So, again,
I would stand with the Supreme Court and conclude that my anal-
ysis on the constitutional and evidentiary issue was correct, and
the panel, of which I was one, our conclusion regarding the harm-
less error was erroneous.

Senator SPECTER. The Supreme Court concluded your panel was
wrong. They reversed you, for the reason I stated, on harmless
error. Now, my question to you is: Do you stand by the judgment
that you made at that time?

Judge WHITE. No, sir. Again, I stand by the judgment of the Su-
preme Court.

Senator SPECTER. You think the Supreme Court was right? I am
still trying to get an answer.
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Judge WHITE. The issue—

Senator SPECTER. I know the Supreme Court has the final word.

Judge WHITE. They do, sir.

Senator SPECTER. They are not necessary correct. I am just ask-
ing you for your judgment. I am trying to evaluate your judgment.
Do you think you were right in the judgment—you were part of the
panel—or that the Supreme Court was right in reversing for the
reasons I have gone into?

Judge WHITE. Sir, I thought I was right at the time I made the
decision, and I accept the conclusion of the Supreme Court.

Senator SPECTER. Okay. Same answer, same conclusion. The
question hasn’t been answered.

Judge White, would you care to amplify in any way your record
in handling criminal appeals? Because on the basis of the cases
that I have cited—and we are under very tight time constraints—
I would like to go into a lot more of your cases, very frankly. But
I haven’t had time to read all your cases, and I am a fast reader,
but there have only been a few days. So I want to give you an op-
portunity to comment or explain your attitude toward appellate
work on criminal cases. Are these cases that I cited characteristic
of your work on the bench?

Judge WHITE. Thank you for the opportunity to address my
record on criminal cases. As I said, there are over 4,300 cases. I
would say that over—probably about 60 percent of them are crimi-
nal. I would have affirmed in maybe 98 percent of the cases.

There is an appellate system applying both to criminal and civil
cases. When a case comes before me, I apply the law as stated by
the Supreme Court. In each of those cases, I endeavor to do so.

I am also confident in saying that both prosecutors and defense
lawyers regard me as being fair and impartial. I think that lawyers
on both sides are pleased to come into the courtroom when I am
on the panel, and that in each of these cases, even the prosecutor
would have thought that there was a reasonable basis. And as in
some of these cases, my colleagues shared my opinion.

The bottom line is in most cases, 98 percent of the cases, convic-
tions are affirmed. Part of my duty as an intermediate appellate
judge is to be open to the possibility that there was error below.
And I take criminal cases very seriously. I take the rights of citi-
zens to be free of crime very seriously. I also take the rights of de-
fendants seriously, and I have decided each one of those cases to
the best of my ability.

Senator SPECTER. Now, Judge White, Senator Brownback asked
you about the Establishment Clause, and you said you hadn’t had
any experience with it. Have you had any experience with the Free
Exercise Clause of the First Amendment, freedom of religion?

Judge WHITE. Let me say I recognize that the Establishment
Clause and the Free Exercise Clause are parts of the First Amend-
ment. I understand that in many respects they are two sides of the
same coin and that from time to time cases come to the court—

Senator SPECTER. Have you had any cases on these issues or any
experience as a lawyer?

Judge WHITE. Okay. I don’t recall specific cases on either of those
clauses. That doesn’t mean I haven’t had them. I just don’t recall
them.
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Senator SPECTER. Have you had any experience on the issues of
freedom of speech, assembly, freedom of the press?

Judge WHITE. I have had some cases implicating the press, most-
ly under our State FOIA statute, Freedom of Information statute.
Maybe in terms of the press in the courtroom, it has come up in
that context.

Senator SPECTER. Have you had any experience on holding re-
porters in contempt, a contentious issue?

Judge WHITE. I have not had them directly, no.

Senator SPECTER. Have you had any experience on the attorney-
client privilege, now a contentious issue, where the Federal Gov-
ernment is extracting waivers or tougher sentences and tougher
charges?

Judge WHITE. We—

Senator SPECTER. Have you had experience in that field?

Judge WHITE. I am sorry to interrupt. I have had cases dealing
with the attorney-client privilege, not in that context, but certainly
attorney-client privilege issues have come before me.

Senator SPECTER. Have you had any experience in the issue of
Executive power? The Sixth Circuit had the appeal coming out of
the Detroit United States District Court for the Terrorist Surveil-
lance Program which constituted an analysis of the Foreign Intel-
ligence Surveillance Act. Are you familiar with the Foreign Intel-
ligence Surveillance Act?

Judge WHITE. Only to the extent that any citizen would be. I
haven’t had any Federal Executive power cases. I have had State
Executive power cases. I understand the importance of these issues
and would address them accordingly.

Senator SPECTER. Have you had any experience with the cases
now pending in the Federal court seeking to grant retroactive im-
munity to the telephone companies? Any experience with issues
like that?

Judge WHITE. I don’t recall cases that would be directly on point
with immunity for telephone companies. No, sir.

Senator SPECTER. Have you had any experience with the state
secrets doctrine?

Judge WHITE. It wouldn’t be something that would come to the
State court system, no.

Senator SPECTER. Well, let me ask you—let me give you an op-
portunity to respond, pretty much the same question Senator
Brownback asked. With no experience in these areas, on these
front-line issues—the Sixth Circuit just had the Terrorist Surveil-
lance Program—what are your qualifications to sit on the court of
appeals for the Sixth Circuit, finality of decision short of the Su-
preme Court?

Judge WHITE. At the risk of being redundant, there are elements
that go into being a judge. One is knowledge of the subject matter.
The other is the process of deciding cases. I venture to say—and
I could be wrong—that there are judges on the Sixth Circuit now
who have not had cases dealing with some of the issues that—

Senator SPECTER. Do you think that ought to be considered by
the Senate in whether to confirm you or not? These other judges
you allude—these other unnamed, unspecified judges you allude to,
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do you think we ought to consider that in evaluating your qualifica-
tions?

Judge WHITE. I didn’t mean to be speaking—I would say that
they are qualified in the same way that I am qualified because you
are in the job of addressing these issues every day as Members of
the Congress. As judges, whether it is in the State or the Federal
system, judges decide cases, individual cases, and they become ex-
pert in the subject matter through the case. As one has been on
a particular court for a length of time, one becomes more familiar
with certain types of cases. But there is always a first time with
any subject matter, and the question is how the judge approaches
it and whether the judge thoroughly familiarizes him- or herself
with the law and whether the judge is familiar with the general
principles of judging.

Senator SPECTER. Judge White, I am going to finish up with you
in the next 2 minutes, by 12:25, as the Chairman has requested.
And I am going to reserve some questions for the closed sessions,
which Senator Brownback has already mentioned, which I think we
do need. But I want to pick up on two things you testified to.

You said in your earlier testimony, I quoted you, that sometimes
your taxes were “insufficient.” Could you amplify that, please?

Judge WHITE. When I pay my taxes, which is something that I
am proud to do, I do not compute my taxes. I give all of my infor-
mation to an accountant. That happened—

Senator SPECTER. Did you ever get a bill that you didn’t pay for
a protracted period of time, a tax bill?

Judge WHITE. Senator, I think I know what you are referring to.
This past year, I got a notice that the amount that I had sent in
apparently wasn’t sufficient. I sought advice on whether it was,
and when I was told that it wasn’t, I sent it in. I paid what I be-
lieved to be my taxes at the time, and if it turns out it is not cor-
rect, then I pay whatever I am supposed to pay.

Senator SPECTER. Judge White, you testified that you “abide by
the rules of the road, but sometimes you have not.” Could you ex-
pand upon whether you—when and under what circumstances you
have not?

Judge WHITE. I have tried to abide by the speed limit. There are
times when I—

Senator SPECTER. Have you on occasion not abided by the speed
limit? You mentioned that.

Judge WHITE. Yes, sir, there are times when I have exceeded the
speed limit.

Senator SPECTER. Anything else related to the rules of the road?

Chairman LEAHY. You know, if you want to ask further ques-
tions, we can wait until that closed session. I hope we do not set
a standard that nobody can be a Federal judge if they have ever
driven over the speed limit or that nobody can be a United States
Senator if they have ever driven over the speed limit, because it
is going to be a pretty darn empty chamber around here if that is
a standard.

Mr. Kethledge, we were talking about—have you had any experi-
ence with the Terrorist Surveillance Act?

Mr. KETHLEDGE. No, sir, I have not.
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Chairman LEAHY. Or with the Federal Rules on attorney-client
privilege that is under debate now, the—

Mr. KETHLEDGE. Not the Federal. I have only experienced that
to the extent I have been subject to it.

Chairman LEAHY. And how about the reporter’s shield law? Have
you done a lot in that regard?

Mr. KETHLEDGE. No, sir.

Chairman LEAHY. So you are so like Judge White in that regard.

Mr. KETHLEDGE. That would be correct, Chairman.

Chairman LEAHY. I know that I agree with what President Bush
has on his website, Judge White, that you are experienced and
highly qualified. I was thinking that you—about 98 percent of
these district attorneys see their sentences upheld. Anybody who
has ever been a district attorney would be delighted to have 98 per-
cent of their cases upheld. And I also, even though you have been
an appellate judge longer than Mr. Kethledge has been a lawyer,
I think you are both highly qualified.

We will—

Senator BROWNBACK. Mr. Chairman, I do want to move that we
go into closed session.

Chairman LEAHY. We will set a time so we can have other mem-
bers here at a time when that can be done. The record will stay
open in the meantime, and I can assure the Senator from Kansas
he will have his opportunity to make that request.

Senator BROWNBACK. Thank you.

Chairman LEAHY. We stand in recess.

[Whereupon, at 12:27 p.m., the Committee recessed, to reconvene
at 5 p.m., and went into closed session.]

[Questions and answers and submissions follow.]
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Responses of Raymond M. Kethledge
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Arlen Specter

1. In your response to question 17(c)(2) of the Committee questionnaire, you state
that 50 percent of your practice has been in federal courts and 50 percent has
been in state courts. Please describe the types of federal issues on which you
have worked, including issues that you handled during your clerkship on the
Court of Appeals for the Sixth Circuit and your clerkship with Justice Kennedy
on the U.S. Supreme Court.

The proportion and composition of federal issues in my practice has fluctuated
over time. The federal issues on which I have worked as a practicing attorney include
the scope of various federal jurisdictional statutes, the constitutional “case or
controversy” requirement, the elements of standing, the scope of “[tlhe judicial
power” under Article III, federal constitutional limitations on punitive damages,
various other limitations and guarantees arising from the federal Due Process Clauses,
the admissibility of expert testimony under Federal Rule of Evidence 702, the
admissibility of hearsay under Federal Rules of Evidence 803 and 804, a wide range
of issues under the Federal Rules of Civil Procedure and the Federal Rules of
Appellate Procedure, the interpretation of Treasury Regulations and federal tax
statutes, the scope of federal preemption of state-law claims, various aspects of patent
law, and the prerequisites for class certification in federal courts, among other issues.

I worked on many of these same issues as a law clerk. I also worked extensively
on issues of federal criminal law, including the constitutional guarantees afforded
criminal defendants, the elements of various statutory crimes and the proof required
to establish them, the application of the Federal Sentencing Guidelines, and issues
related to the writ of habeas corpus, among other issues.

2. 1f confirmed as a judge on the Sixth Circuit, you will frequently be called upon
to construe statutes. Can you please describe your views on statutory
construction and to what would look to for guidance in interpreting statutes?

1 would follow Supreme Court precedent regarding the manner in which statutes
should be interpreted. To that end, I would begin with the text of the statute. If the
meaning of the statute is clear from its text, the inquiry would end there. 1 would also
consider the structure of the statute as necessary to determine the meaning or scope of
its text. In most cases, I believe, a court can determine the meaning of a statute by
close and careful examination of its text and structure.
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Responses of Raymond M. Kethledge
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Charles E. Grassley

Can you please tell us your views on statutory coustruction? What de you look to
for guidance in interpreting statutes?

1 would follow Supreme Court precedent regarding the manner in which statutes
should be interpreted. To that end, I would begin with the text of the statute. If the
meaning of the statute is clear from its text, the inquiry would end there. I would also
consider the structure of the statute as necessary to determine the meaning or scope of its
text. In most cases, I believe, a court can determine the meaning of a statute by close and
careful examination of its text and structure.

In the confirmation hearings for Chief Justice Roberts and Justice Alito, there was
extensive discussion about the amount to which judges are bound by stare decisis.
‘What is your opinion as to how strongly judges should be guided by the doctrine of
stare decisis?

Stare decisis is a foundational principle of the law. Legal reasoning simply could
not go on if all of a court’s prior precedents could be freely revisited in each case.
Moreover, citizens may act in reliance, and Congress and state legislatures may make
decisions, based in part on the extant law as declared by the courts. In addition, the
courts themselves may have derived other doctrines from the precedent under
consideration. Any decision whether to overrule precedent, therefore, must take into
account not only the extent to which the court believes the precedent is wrong, but also
the disruption that would result in the law and in society generally. Finally, a court of
appeals cannot overrule Supreme Court precedent in any event, and the prior published
decisions of one panel are binding on future panels in the Sixth Circuit. Thus, a decision
to overrule prior precedent should very much be the exception rather than the rule. -

Judges in both federal and state courts have come under criticism for engaging in
“judicial activism.” How would you define “judicial activism?” What assurances
can you give the Committee that, if confirmed, you will not engage in judicial
activism?

I believe that judicial activism is the act of a judge imposing his own policy views
on society for no better reason than that he holds them. In my view, a judge must always
be mindful that he is an unelected official among a self-governing people. It may be
tempting for a judge to construe a statute to mean what she wants it to mean, or to reach a
result she prefers in a particular case. A judge must be ever vigilant against these
temptations. The judge who succeeds in this task—and who subordinates her own will to
that reflected in a democratically adopted text—thereby acts in the highest tradition of the
judiciary. The judge who fails, and who imposes his own will on society, detracts to that
extent from the reality of self-government in our Nation. If confirmed, I would not
decide cases on the basis of my own policy views.
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Responses of Stephen Joseph Murphy Il
Nominee to the U.S, Disirict Court for the Eastern District of Michigan
to the Written Questions of Senator Charles E. Grassley

1. Can you please tell us your views on statutory construction? What do you look to
for guidance in interpreting statutes?

Response: As a judge, if confirmed, I would look to the words of a statute to determine
its meaning. I would be hesitant to find lack of clarity in a statute passed by Congress
unless some actually and logically existed. Then, and only then, would I go outside the
words and language of the statute to other references in an effort to resolve the lack of
clarity and to construe Congress’ meaning in the statute it passed.

2, In the confirmation hearings for Chief Justice Roberts and Justice Alito, there was
extensive discussion about the amount to which judges are bound by stare decisis.
‘What is your opinion as to how strongly judges should be guided by the doctrine of
stare decisis? ‘

Response: I note my respect for the role of precedent and stare decisis in the
development of American law. Judges on the lower federal courts must abide by and are
not able to overrule the decisions of the United States Supreme Court. Federal judges
should respect the precedents of the courts on which they sit and not be quick to overturn
the decisions of their fellow judges who have previously ruled on certain matters.

3. Judges in both federal and state courts have come under criticism for engaging in
“judicial activism.” How would you define “judicial activism?” What assurances
can you give the Committee that, if confirmed, you will not engage in judicial
activism?

Response: The U.S. Constitution vests executive anthority in the President and legislative
Authority in the Congress. '

Article I of the Constitution provides the source of the federal courts’ powers, and it
also mandates a limited role for the judicial branch. Specifically, Article I restricts the
jurisdiction of the federal courts to “cases and controversies.” Accordingly, federal courts
are not to exert executive power and those courts are likewise not to act in any legislative
capacity.

My core belief is that a judge has an unwavering obligation to act fairly at all times and in
conformance with the requirements of the Constitution — nothing less. A judge may not,
through his or her issuance of orders and delivery of opinions, enact new law or exercise
powers reserved for the various agencies of the executive branch. But I also believe that
a federal judge has a grave and momentous obligation to decide cases independently and
with firm decisiveness. Just as a judge may not cross over into the authority of the other
branches of government, a judge also may never evade his or her obligation to assess
what is in controversy, to say what the law is that applies to it and to use the dictates of
faw to decide the issues at hand.
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Responses of Helene N, White
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Sam Brownback

Do you believe there is a right to privacy in the U.S. Constitution? Where is it located?
From what does it derive?

Response: Although not explicitly mention in the United States Constitution, various cases
of the Supreme Court of the United States have recognized a right to privacy in the U.S.
Constitution. Opinions have pointed to the Ninth, First, Third, Fourth and Fifth
Amendments, and the Due Process Clause of the Fourteenth Amendment as foundations for
this right. If confirmed, I would follow the decisions of the Supreme Court of the United
States in any case involving the assertion of a constitutional right to privacy.

What philosophical approach would you bring to bear on a case of first impression — in
which there are no relevant precedents?

Response: If presented with a case of first impression, in which there are no relevant
precedents, I would look to precedent that might be informative, although not directly on
point. I'would also look to see whether courts in other jurisdictions-have considered the
issue. If the issue concerns a statute, I would look to the plain language of the statute to
determine the Legislature’s intent. If no legislation is involved, and there are different
possible resolutions to the case, I would seek to determine which resolution is most
consistent with existing case law.

. Please name the current Supreme Court Justice whose approach to judging you believe

is most similar to your own, and explain in detail the reasons for your answer.

Response: Two years ago, I would have found this question an easy one and identified
Justice Sandra Day O’Connor as the justice whose approach to judging appeared most
similar to my own, given her fact-specific and narrow approach to decision-making. Iam
certain that were a law professor to describe each current Supreme Court Justice and his or
her approach to judging, I would say that aspects of each Justice’s approach are most similar
to my own, and that aspects of each Justice’s approach differ from my own. With this
caveat, I would say that Justice Kennedy’s approach is most similar to mine in that he places
great importance on stare decisis. Further, he often sees the merits of both sides of an issue,
and has described himself as engaging in extensive study, reflection and deliberation before
actually deciding a case.

Judges in both federal and state courts have come under increasing criticism in recent
years for overstepping their role as interpreters of the law, and for instead engaging in
judicial activism. How would you define “judicial activism™? What assurances can you
give the Committee that, if confirmed, you will not engage in improper "activist"
judging? .
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Response: Judicial activism can take a number of forms. The gravamen of the criticism is
that the practice usurps the powers of other branches of government. The role of the
judiciary is to decide individual cases representing concrete disputes between litigants.
Judges should not view individual cases as opportunities or vehicles for solving perceived
societal problems, for making sweeping declarations regarding a body of law, for imposing
new duties or declaring new rights, for fixing perceived deficiencies in other branches of
government, or for expanding the scope of statutes beyond their terms. Each of the foregoing
activities is an example of judicial activism.

I have always been most comfortable deciding cases narrowly, focusing on the dispute
presented by the case before me. If confirmed, I would continue to approach my role as a
Jjudge in this manner. I would be mindful of the separation of powers and the proper
authority of the states and state courts. Because the judiciary is essentially self-regulating in
the exercise of judicial power and the enforcement of constitutional limitations on that
power, the Supreme Court has developed justiciability doctrines to safeguard the separation
of powers and assure that the judiciary exercises, appropriately, only the jurisdiction granted
to it. Federal judges at every level have an obligation to apply and enforce these doctrines.
Similarly, the Constitution contemplates a division of power and authority between the
federal government and the states. Furthermore, the states have a role in honoring and
enforcing the Constitution. Thus, abstention doctrines play a crucial role in the decision of
cases involving state issues or proceedings.

When a federal court does entertain the merits of a case involving another branch of
government, the court must be mindful that it has no authority to substitute its own notion of
good policy. If confirmed, I would steadfastly observe all doctrines intended to curb judicial
activism, and be ever mindful of my proper role as judge.
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Responses of Helene N. White
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Tom Coburn

1. You were nominated by President Clinton on January 7, 1997. While your
nomination was pending; you gave $2,000 to Senator Levin’s brother, Sander Levin,
for his congressional campaign ($1000 on 5/5/98 and $1000 on 8/27/98). You also
gave $1000 to Al Gore for his presidential campaign on June 30, 1999. Your then-
husband, Charles Levin, gave $300 to Senator Levin on 7/9/99 and $500 to Senator
Levin on 6/8/00. You were renominated on January 3, 2001, by President Clinton,
but the Senate failed to act on your nomination.

Canon 7 of the Code of Conduct for United States Judges states “A judge should
not: “make a contribution to a political organization or candidate, attend political
gatherings, or purchase tickets for political party dinners, or other functions.” And,
Canon 2A of the Code of Conduct for United States Judges states: “Public
confidence in the judiciary is eroded by irresponsible or improper conduct by
judges. A judge must avoid all impropriety and appearance of impropriety. A judge
must expect to be the subject of constant public scrutiny.”

As a state appellate court judge, these federal rules did not apply to you; however,
do you feel these contributions by you and your husband were appropriate once
your nomination was pending before the Senate?

a) Why or why not?

Response:; Michigan’s Code of Judicial Conduct does not prohibit these
contributions. Because of the restrictions on a judge’s public political activities,
have availed myself, over the years, of this permissible, private avenue of
participation in our country’s election process, as has my ex-husband. Congressman
Sander Levin faced a particularly difficult race in 1998, hence the size of my
contribution to his campaign. I did not believe that my contributions to Congressman
Levin’s or Al Gore’s campaigns, or my then-husband’s contributions to Senator
Levin’s campaign, would have any impact on my nomination. Because the Michigan
Code of Judicial Conduct does not prohibit these contributions, and the contributions
were consistent with our past practices, I did not think they were inappropriate.

b) Do you believe there was at least an appearance of impropriety?

Response: Respectfully, I do not. However, if confirmed, I will steadfastly adhere to
all provisions the Code of Conduct for United States Judges.

¢) On June 26, 2007, you contributed $2,300 — the maximum amount an
individual may give to a candidate — to Senator Hillary Clinton. Four days
later, on June 30, 2007, you gave the same amount to Barak Obama. Has
anyone discussed with you the possibility of you being nominated to a federal
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judicial position under a subsequent administration, if your nomination is
not confirmed during the 110" Congress?

Response: No one has discussed with me the possibility of my being nominated
to a federal judicial position under a subsequent administration.
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Responses of Helene N, White
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Charles E. Grassley

As a judge on a state court, you are often called on to construe statutes. Can you please
tell us your views on statutory construction? What do you look to for guidance in
interpreting statutes?

Response: 1 first look to the plain language of the statute, giving the words their plain and
ordinary meanings. If the language of the specific statutory provision is not clear, I look to
the statute as a whole to see if the Legislature’s intent is manifested in the remainder of the
statute. Ifit is still not clear, 1 look to statutes in para materia. 1 apply established rules of
statutory construction, such as the presumption that every word has some meaning, and avoid
any construction that would render a part of the statute surplusage or nugatory.- The
paramount task in construing statutes is to discern the Legislature’s intent. The rules of
statutory construction are simply aids to determine that intent. If necessary, I look to
legislative history, but I am mindful of the limits of legislative history as a tool to discern
legislative intent.

In the confirmation hearings for Chief Justice Roberts and Justice Alito, there was
extensive discussion about the amount to which judges are bound by stare decisis.
What is your opinion as to how strongly judges should be guided by the doctrine of
stare decisis?

Response: Stare decisis, the rule that prior court decisions are recognized as precedent to be
followed and not disturbed, is at the bedrock of our judicial system. When applied to
decisions of a higher court, the rule is absolute. When applied to decisions of the same court,
the doctrine, while not absolute, is presumptive. Where the doctrine is presumptive, courts
should follow the doctrine, except where the analysis set forth by the Supreme Court of the
United States in Agostini v Felton, 521 US 203 (1997), and other cases, leads to the
conclusion that the prior decision should be overruled.

Judges in both federal and state courts have come under criticism for engaging in
“judicial activism.” How would you define “judicial activism?” What assurances can
you give the Committee that, if confirmed, you will not engage in judicial activism?

Response: Judicial activism can take a number of forms. The gravamen of the criticism is
that the practice usurps the powers of other branches of government. The role of the
judiciary is to decide individual cases representing concrete disputes between litigants.
Judges should not view individual cases as opportunities or vehicles for solving perceived
societal problems, for making sweeping declarations regarding a body of law, for imposing
new duties or declaring new rights, for fixing perceived deficiencies in other branches of
government, or for expanding the scope of statutes beyond their terms. Each of the foregoing
activities is an example of judicial activism.

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00195 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0149



VerDate Nov 24 2008

188

I have always been most comfortable deciding cases narrowly, focusing on the dispute
presented by the case before me. If confirmed, I would continue to approach my role as a
judge in this manner. I would be mindful of the separation of powers and the proper
authority of the states and state courts. Because the judiciary is essentially seif-regulating in
the exercise of judicial power and the enforcement of constitutional limitations on that
power, the Supreme Court has developed justiciability doctrines to safeguard the separation
of powers and assure that the judiciary exercises, appropriately, only the jurisdiction granted
to it. Federal judges at every level have an obligation to apply and enforce these doctrines.
Similarly, the Constitution contemplates a division of power and authority between the
federal government and the states. Furthermore, the states have a role in honoring and
enforcing the Constitution. Thus, abstention doctrines play a crucial role in the decision of
cases involving state issues or proceedings.

When a federal court does entertain the merits of a case involving another branch of
government, the court must be mindful that it has no authority to substitute its own notion of
good policy. If confirmed, I would steadfastly observe all doctrines intended to curb judicial
activism, and be ever mindful of my proper role as judge.

. Given your service on the bench, you no doubt have some insights about the role judges

play in society. Will you please share your thoughts with us about the role of the
judiciary?

Response: The Legislature makes the laws and the Executive branch enforces the laws.
When individuals or entities, or individuals and entities and the government, have
disagreements concerning the application of the laws, they turn to the Judiciary. The
primacy of the rule of law as a system of rules governing society, and the willingness of
citizens to be bound by the rule of law, rests on the Judiciary’s ability to fairly, promptly and
transparently adjudicate these disputes. Citizens expect members of the other branches of
government to have particular views and take particular positions, and they vote for them
accordingly. However, they expect, rightly, that judges will be blind to all considerations
other than those legally relevant to the issues before the court, will treat every litigant the
same, and will decide each individual case on the facts presented, without regard to
generalities. They also expect that judges will confine themselves to deciding individual
cases, and will not usurp the role of other branches of government. Over the years, I have
observed that the Michigan judiciary has been its strongest, and has been held in the highest
esteem by citizens, during those periods in which it has been most removed from political
considerations and controversies.
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Responses of Helene N. White
Nominee to the U.S, Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Orrin G, Hatch

1. In your answer to question 15e on your Senate questionnaire you state that you
“wrote a significant number of concurrences and dissents,” yet at your hearing you
stated that in 95% of your cases, there was unanimity. Can you explain this
apparent inconsistency?

Response: [ do believe that there is unanimity in 95% of our cases. The number of
separate opinions I have written over the years is significant in numbers, as reflecting
additional work, but not in percentages, as compared to the total number of cases in
which 1 have sat (upwards of 4500).

a. Do you believe that courts should strive to achieve unanimity in their
opinions?

Response: 1 believe unanimity is desirable, and I am always willing to make and
accept suggestions toward that end. 1 tend to write narrowly in part to achieve
consensus. When I concur it is generally because I find the lead opinion too
broad, or because I cannot agree with the reasoning.

b. Isn’tit true that divided opiniens, especially concurrences, fail to promote
clarity in the law?

Response: I believe this is especially true of opinions of the state supreme courts
and the Supreme Court of the United States, or en banc opinions of the courts of
appeal, where multiple opinions can lead to no majority opinion and an inability
to discern a clear rule of law. It is less true in cases where there is a three-judge
panel and a majority decision. As a trial judge, I often lamented the lack of clarity
resulting from divided opinions, but I also lamented the breadth of other
decisions, in which the panel clearly had not contemplated the implications of
their broad statements. There is tension between the need for clarity in the law
and the need to apply the law on a case-by-case basis, with the benefit of
advocacy. I have tried to be mindful of both,

2. What is your view on the proper balance of power and separation of pewers in our
federal system under the Constitution?

Response: The concepts of separation and balance of powers are at the bedrock of our
federal system under the Constitution. Each of the three branches of government,
Congress, the Executive and the Judiciary, must recognize the limits of its own power,
and respect the authority of the other co-equal branches. At the same time, however,
each must recognize its constitutional responsibility to check abuse of power by another
branch. Similarly, in our federal system under the Constitution, certain matters are lefi to
the states. These limits must be observed as well.
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Judge White, today you are bound as a state appeals court judge to follow the
precedents of the Michigan Supreme Court. If confirmed to the Sixth Circuit, you
will similarly be bound by the precedents of the United States Supreme Court. You
have been active in organizations that take public and strong positions on political
and legal issues which regularly come before the federal courts. You have been, for
example, a life member of the NAACP for many years. The NAACP recently
condemned in very strong language the Supreme Court’s 6-3 decision upholding
Indiana’s veter identification requirement. The NAACP called the Supreme
Court’s decision “akin to voter suppression.” Do you agree with this
characterization of the Supreme Court’s decision in Crawford v. Marion County
Election Board? How will you maintain your impartiality and fairly apply
precedents such as this one with such strong pesitions taken on these issues and
decisions coming from organizations to which you are also sincerely committed?

Response: I became a life member of the NAACP long ago because the organization
represents a commitment to racial justice. Over the years, various organizations to which
1 have belonged or have contributed have taken positions on individual issues with which
1 may not agree, or regarding which I have no opinion. I have never regarded their
positions on legal issues, if any, as being at all relevant to my decision-making process.
If confirmed to the Sixth Circuit, I would adhere to the Code of Conduct for United
States Judges regarding membership in organizations that take positions on issues that
might come before the court. Ihave not read the full text of the Crawford opinions, but,
if confirmed to the Sixth Circuit, I would apply the Crawford decision. I believe that my
record demonstrates my ability to fairly and impartially apply precedent on any issue.

Judge White, you served as a trial court judge before joining the Michigan Court of
Appeals. The role of a trial court is very different than the role of an appellate
court. Could you please describe what you see as the difference in their respective
roles and how what we call the standard of review limits what appellate judges do?

Response: Trial judges sit on the front lines and may make hundreds of decisions in a
single case. Some of these are discretionary calls, and some involve issues of fact or law.
Appellate judges have the luxury of being presented with clearly defined legal issues and
having the time for reflection. The Michigan Court of Appeals affirms discretionary
decisions of the trial court unless the decision amounts to an abuse of discretion. Legal
decisions are reviewed de novo, but even if there is error, the court will not reverse unless
the error was outcome determinative and substantial rights were affected. Lastly, all
findings of fact are affirmed unless clearly erroneous. For these reasons, most cases
before the court result in affirmance of the trial court’s ultimate orders, and rightly so.

Judge White, it is critical to the credibility and legitimacy of our judicial system that
the American people believe judges make decisions based on the law. And by the
law, I mean the law as enacted by the people and their elected representatives. If
the rule of law means anything, it means that judges must follow the law even if they
personally disagree with it, the result the law requires in individual cases, or the
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political cause or agenda furthered by a particular outcome. Otherwise, it is the
rule of judges. Do you agree with that? Please explain your agreement or
disagreement.

Response: 1 agree with these statements wholeheartedly. Judges must apply the law as
the Legislature enacts it, without tailoring it to the judge’s personal views of good policy
and without regard to whether the judge likes the result. Judges should be prepared to
have no constituency except the law. I have always put my personal views and reactions
aside and focused only on the law as it is. [ have also been prepared to be criticized by
either side of any issue.

a. Do you believe that judges, especially appellate judges, may decide cases
based on their personal views, their personal sense of justice, their personal
empathy, or their personal experience?

Response: No, I do not. 1believe that judges, especially appeliate judges, must
decide cases based on the law.

In my years in the Senate and on this committee, I have seen many state court
judges nominated and appointed to the federal bench. These are sometimes judges
who come from a common law system, in which judges develop the law, and they
therefore have a common law perspective. In your hearing, you acknowledged that
in a common law system such as where you currently serve, the Michigan supreme
court “makes the law.” But you have been nominated to be a judge in a written law
system in which the people make or amend the Constitution or their elected
representatives enact statutes. In this system, judges must have a different kind of
focus and be more restrained. I think it is inappropriate for judges to approach
interpretation and application of written law from a common law perspective.
What do you think of this difference and how will you make the transition in
perspective and approach should you move from the state appellate bench to the
federal appellate bench?

Response: I agree that it is inappropriate for federal judges to approach interpretation and
application of written law from the perspective of making the law, rather than interpreting
it. If confirmed to the Sixth Circuit, I would be bound not only by precedent concerning
substantive law, but also by precedent guiding lower courts as to their proper role in
deciding cases.

In Marbury v. Madison, the Supreme Court acknowledged that the Constitution is
“q rule for the government of courts, as well as of the legislature.” The judicial
branch is as much a part of the government subject to the Constitution as is the
legislative or the executive branch. The Constitution, however, cannot control
government, including the judiciary, if government controls the Constitution, Since
the operative substance of the Constitution — what the Constitution actually is — lies
in the meaning of its words, the Constitution cannot contrel judges if judges can
change its meaning, If they can change the Constitution by changing its meaning,
their oath to support and defend the Constitution becomes an oath to support and
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defend themselves. The nature of the Constitution as a written document that
belongs to the people and its function as a limitation on government necessarily
means that judges must be bound not only by the Constitution’s words but, more
importantly, the meaning of those words as established by the people. Please
explain your agreement or disagreement with these principles and how you believe
they relate to the proper role of a federal appellate judge in our system of
government.

Response: The Constitution both grants, and sets limits on, the powers of government.
The legitimacy of our institutions of government rests on their adherence to the rules set
forth in the Constitution. Although it is bound by the Constitution, the federal judiciary
has the power to declare the meaning of that document. Because of the possibility of
abuse by altering the meaning of the Constitution to remove or dilute the inherent limits
on the power of the federal courts, federal appellate judges must be ever-mindful of their
obligation to be true to the Constitution.
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Responses of Helene N. White
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator John Kyl

1. You are a member of the NAACP. In fact, you have been a life member for over 20
years. The NAACP recently released a press statement calling the Supreme Court’s
decision on voter ID in Crawford v. Marion County Election Board “akin to voter
suppression.” Do you agree with that statement?

Response: I became a life member of the NAACP long ago because the organization
represents a commitment to racial justice. Over the years, various organizations to which [
have belonged or have contributed have taken positions on individual issues with which I
may not agree, or regarding which I have no opinion. I have never regarded their positions
on legal issues, if any, as being at all relevant to my decision-making process. I have not
read the full text of the Crawford opinions, but, if confirmed to the Sixth Circuit, I would
apply the Crawford decision.

a. If you are confirmed, you will be required to apply that precedent to cases that
come before you. What assurances can you give us that you will fairly apply the
Crawford decision?

Response: If confirmed, my oath of office, my life-long commitment to the judiciary,
and my understanding of the role of a Sixth Circuit judge, would assure that I will
apply the Crawford decision, and all decisions of the Supreme Court of the United
States, fully and without reservation.

2. The NAACP has filed amicus briefs supporting school districts that use race as a factor
in admissions. Last term, the U.S. Supreme Court heard two cases involving the use of
race as a factor in assigning students to public schools. The NAACP filed amicus briefs
in these cases, supporting the use of race in school assignments. The Supreme Court,
however, in a joint opinion Parents Involved in Community Schools v. Seattle Schoel
District No. 1, ruled that these programs violated the Fourteenth Amendment..
Following these decisions, the NAACP called the opinions disappointing, De you agree
with the Supreme Court’s holding in this case?

Response: I do not follow the NAACP’s amicus participation, nor do I follow its comments
on the Supreme Court’s decisions. Ihave not carefully studied the Supreme Court’s opinion,
but it appears to be based on the application of precedent to the specific facts of the case.
Moreover, if confirmed to the Sixth Circuit, I would apply the Supreme Court’s decision.

a. Do you believe a racial classification is always and intrinsically bad, or is a

racial classification enly harmful when used to subordinate or stigmatize a
group?
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Response: Under the precedents of the Supreme Court of the United States on
racial classification, racial classifications, regardless of the motivation in
employing them, are subject to “strict scrutiny.” They must be directed toward a
“compelling government interest” and must be “narrowly tailored” to that interest.

b. If you were confirmed, would you be able to fairly apply the Supreme
Court’s rulings on affirmative action, including its opinion in Gratz v.
Bollinger, despite your membership in the NAACP?

Response: If confirmed, I would fairly apply all of the Supreme Court’s rulings
on affirmative action, including its opinion in Gratz v Bollinger, in any case
presenting an affirmative action issue.

3. Last year, the NAACP actively opposed the nomination of Judge Leslie Southwick to
the Fifth Circuit Court of Appeals. In an “action alert” the NAACP called Judge
Southwick an “extremist judicial nominee” and called his record as a judge “abysmal”
on civil rights. This characterization, however, was based on just one case, a case that
Judge Southwick did not even author.

a. Do you agrée with this characterization of Judge Southwick?

Response: I am unfamiliar with Judge Southwick’s record, but tend to be skeptical of
any group’s characterization of a judge.

4, The NAACP also opposed the nomination of Judge Michael Mukasey as attorney
general. Did you agree with the NAACP’s opposition to Judge Mukasey’s
confirmation?

Response: I-did not follow the NAACP’s position on Judge Mukasey, was unaware that it
opposed his confirmation, and have no knowledge regarding why it took that position.
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Responses of Helene N. White
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Jeff Sessions

1. The Sixth Circuit has one of the highest adjusted weighted filings per judgeship — 665,
If confirmed, what would you do to lower this number?

Response: The high number of filings per judgeship is determined by factors that are not
within the control of the court or the judges. Nevertheless, because it is a reality that affects
the court, the judges, and the litigants, judges must be prepared to deal with it. I presently sit
on a court with a high number of filings per judgeship. We strive to achieve a clearance rate
(the ratio of total dispositions to new cases filed during a given time period) of 100% or
greater, so that a backlog of pending cases does not accumulate. We also strive to achieve
high disposition rates (the percentage of the cases decided that were decided within a set
period of time), so that cases are decided within an acceptable period of time. If confirmed, I
would work with the other members of the Sixth Circuit to achieve high clearance and
disposition rates.

a. How you would manage your cases if confirmed?

Response: If confirmed, I would expect to bring to the Sixth Circuit many of the docket
management skills and approaches I have developed over the last fifteen years on the
Michigan Court of Appeals. These include an immediate evaluation of all cases assigned
to me upon receipt of the docket sheet for the month. Through this initial evaluation, I
am able to determine which cases will require a substantial amount of legal research,
which will require a painstaking review of a voluminous lower court record, which may
involve both, which are appropriate for assignment to a law clerk, and which may require
no law clerk involvement. After this “triage,” I generally spend several days attacking
the cases that appear more straightforward. In this way, I am able to do 90% of the work
that will be required on these cases before the cases are argued. These cases can then be
decided promptly after argument. While I would anticipate that the percentage of cases
falling into this category would be lower on the Sixth Circuit than in the Michigan Court
of Appeals, I would expect to manage these cases in a similar fashion. I would also
conduct a preliminary review of the more difficult cases and assign them to law clerks,
with a view to my being completely familiar with the difficult legal issues at argument so
that I can clarify issues with counsel, and discuss the cases with my colleagues on the
panel. I'would constantly be balancing the need to complete work on cases that have
already been submitted with the need to be ready to hear, and promptly decide, new
cases.

b. How will you handle the transition from the state to the federal system?
Response: If confirmed, I would expect to first identify the differences between docket
management in the Michigan Court of Appeals and the Sixth Circuit. I would also speak

with sitting Sixth Circuit judges to determine the various approaches employed by the
different judges. I would synthesize this information, and also draw on my own

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00203 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0157



VerDate Nov 24 2008

196

experience, and develop procedures and approaches that fit with the Sixth Circuit’s
practices and objectives.

¢. If confirmed, what do you believe would be your biggest challénge in transitioning
to the federal bench?

Response: If confirmed, I anticipate that the biggest challenges in making the transition
would be in getting adjusted to the unique culture of the Sixth Circuit, which I expect
exists just as it is present in any institution, and in becoming familiar with subject matter
I have not previously encountered.

d. How will you address the challenge?

Response: I would ask colleagues who recently made the transition what they found
particularly helpful. I would ask questions regarding internal practices, and be attentive
to the need to adjust my practices as a judge to the new environment of the Sixth Circuit.
I would work especially hard in cases presenting new subject matter.

2. Judge White, you have been a state court judge since 1981, serving on both the trial and
appellate bench.

a, Can you please tell us about your case management system?

Response: As a Common Pleas/36th District Court judge, I received a daily assignment
of cases depending upon what division I was siiting in. I handled those cases promptly,
and if a case had to retumn for further proceedings, I worked it into a future day’s docket,
while still handling a full day’s docket on the return date.

In the Wayne Circuit Court, I helped manage the court’s transition from a central docket
system to an individual docket system, and assisted other judges in making the transition
and managing their dockets. I developed forms that made it easier to keep track of my
cases, and made it possible for aftorneys to obtain a scheduling order without having to
wait in court for long periods of time. Ireviewed the monthly printout of my cases to
confirm that an event was scheduled in cach case, and that no case lingered. I scheduled
cases for trial and conferences with an eye to always having enough cases to provide for a
full day’s work, but without unduly imposing on lawyers and litigants by excessive
overscheduling.

In the Michigan Court of Appeals, I review each month’s cases as soon as I receive them
to determine how much and what type of work they will require. I then take a few days
to do the bulk of the work in whatever cases appear to be straightforward. I then return to
my work on the more difficult cases from prior months, giving priority to my review of,
and any responses to, opinions circulated by colleagues. I use MAPPIS (Michigan
Appellate Information System) to keep track of the undecided cases assigned to me, and
the cases assigned to others in which an opinion has been circulated.
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b. Have you ever thought that you had problems managing your cases or issuing your
opinions in a timely fashion?

Response: In my early years on the Michigan Court of Appeals, I came to realize that I
needed to review my pending cases regularly, (this was before we had MAPPIS), respond
to colleagues’ opinions more quickly, and spend less time writing and editing my
opinions in routine, fact-specific cases.

c. Has anyone ever told you that you had problems managing your cases or issuing
your opinions in a timely fashion?

Response: In my early years on the Michigan Court of Appeals, the chief judge told me
that it was the court’s practice to respond to colleagues’ opinions within a short time
period, and that I needed to spend less time on each case. :

d. Can you provide the Committee with your caseload statistics as compared to other
judges with whom you have served (for example median time intervals between case
filing and date of disposition, etc)?

Response: I am not aware that the Michigan Court of Appeals keeps statistics regarding
the median time intervals between case filing and date of disposition for individual
judges. The opinion status summary sheet for May 12, 2008 shows that I have 4 cases
pending before me that were circulated by other judges. The status summary sheet shows
that the other judges on the court have between 0 and 13 cases in this category. The
report also shows that I have 5 pending cases assigned to-me to author in which I have
not yet circulated an opinion. The other judges on the court have between 0 and 19 cases
in this category.

3. What is the proper role, in your view, of foreign law in U.S. Supreme Court and Circuit
Court decisions, and when, if ever, is citation to or reliance on these foreign laws
appropriate?

Response: Foreign law is appropriately considered in interpreting international law or
treaties.
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Responses of Helene N. White
Nominee to the U.S. Court of Appeals for the Sixth Circuit
to the Written Questions of Senator Arlen Specter

1. Question 13a of the Senate Questionnaire asked you to “supply four (4) copies of all
published materials to the Committee.” You list two published pieces; however, you
did not provide the Committee with either. Please explain why these materials were not
provided.

Response: The first piece, “Towards Excellence in Case Flow Management,” is out of print
and I do not have any more copies. The second piece, Torts, Michigan Law and Practice, is a
two-volume treatise on tort law in Michigan, published by the Michigan Institute for
Continuing Legal Education. It was my understanding that because of my role as an editor,
rather than an author; and because of the size of the work and the cost of purchasing the
volumes, I could list that work rather than provide multiple copies with my responses to the
Senate Questionnaire.

2. Question 13d of the Senate questionnaire asked you to “supply four (4) copies,
transcripts, or tape recordings of all speeches or talks delivered by you, including
commencement speeches, remarks, lectures, panel discussions, conferences, political
speeches, and question-and-answer sessions. ... If you do not have a copy of the speech or
a transcript or tape recording of your remarks, please give the name and address of the
group before whom the speech was given, the date of the speech, and a summary of its
subject matter.” In response to this question on your questionnaire, you state that
“[o]ver the years, I have participated as a member of various panel discussions at
bench-bar, or state or local bar associations, conferences and meetings. None of these
have been recorded or transcribed to my knowledge, and I have not retained any notes
or outlines.”

a. Please submit for the record a list of the names and addresses of the groups
involved in these panel discussions, conferences, and meetings, the dates of
these events, and a summmary of the subject matters.

Response: While a circuit court judge, I participated in a program of the Detroit
Metropolitan Bar Association, 645 Griswold St., Ste 1356, Detroit, Michigan
48226, on the Michigan Court Rules. I do not remember the year. To the best of
my recollection, the focus was on the rules regarding pre-trial practice.

I recali participating in a panel regarding effective criminal advocacy. 1do not
recall the year, or the sponsoring organization. It was held in the Veterans
Building in Detroit, Michigan.

Several years ago, I participated in a panel at the Michigan State University

College of Law, 368 Law College Building, East Lansing, Michigan 48824-1300,
regarding judicial clerkships.
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I have participated in panel discussions at meetings of the State Bar of Michigan,
306 Townsend St., Lansing, Michigan, 48933. Irecall one was at the invitation of
the Labor and Employment Law section. To the best of my recollection, the
subject matter concerned handling employment cases on appeal, and it took place
in the fall of 2006. I do not recall the subject matter of the other panels, or the
years involved.

1 have participated in panels at the various Michigan Appellate Bench/Bar
conferences. In 2004, I participated in plenary panels on “Delay Reduction,” and
“Advocacy: A View From the Bench — What Works and What Doesn’t,” and in
several smaller panels on motion practice, internal operating procedures of the
court, civil practice, criminal practice, and family law. I participated in similar
panels in other years in which the conference was held.

b. Also, please explain why these materials were not provided previously in
response to this question.

Response: My answer to the question reflected my good-faith effort to provide
the Committee with accurate information. I was concerned about providing
information to the Committee that I could not verify through records where my
recollection of the particulars is limited.

3. Question 15d on the Senate Questionnaire asks for “a list of and copies of any of
your unpublished opinions that were reversed on appeal or where your judgment
was affirmed with significant criticism of your substantive or procedural rulings.”
In response to question 15d, you provided copies of 23 opinions. However, in
response to 15¢, you list 9 opinions that were unpublished and reversed, but you did
not provide copies of these opinions. Why did you not provide copies of these cases
to the Committee? Please provide copies of these and any other unpublished
opinions in which you participated that were reversed.

Response: I did not include copies of the cases listed in response to question 15¢
because, unlike question 15d, the question did not ask for copies of the opinions
referenced therein. However, the unpublished cases listed in the answer to question 15¢
should have been listed again in the answer to 15d. Five of these cases were included,
and copies were provided. In reviewing my answers to questions 15¢ and 15d in order to
prepare my responses to these supplemental questions, I discovered that eight of the
unpublished opinions included in my response to 15¢ were not listed again in 15d. This
was an oversight. I believe this occurred because the answers to question 15¢ and 15d
were compiled separately. In answering 15¢, I began with my answers to a prior
Judiciary Committee Questionnaire that included the same question, and, with my law
clerk’s assistance, updated the list with cases decided after 1998, the last time the
questionnaire was updated. In preparing the answer to question 15d, which did not have
a parallel question in a prior questionnaire, I started from scratch, again with my law
clerk’s assistance, assembling a list of cases from the MAPPIS system, which does not
include cases before July 1, 1996, and older cases in which we had retained hard copies
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of the decisions. Ishould also have referred to my answer to question 15¢ and included
all unpublished cases listed in that answer.

I'have now been able to secure copies of the opinions in these additional cases by asking
the Court Clerks office to obtain the files from the central archive and make copies of the
opinions.

In response to this supplemental question, I have also attempted to compile a list, and
provide copies, of cases in which I participated, but did not write the opinion, that were
reversed. However, this effort is hampered by the same limitations described elsewhere.
The MAPPIS system does not include cases decided before July 1, 1996, and, more
significantly, cannot list cases according to the assigned judge or whether subsequent
action was taken by the Supreme Court. Hence, I cannot obtain a list of cases in which I
participated that were reversed by the Supreme Court.

Even without the ability to use the case management software, my law clerk has
compiled a partial list of cases in which I participated, but did not write the opinion,
which were reversed. Copies of these opinions are attached. These are:

1. Hartman v Port Huron Hospital, unpublished opinion per curiam issued 9/6/07
(Docket No. 257536), reversed 480 Mich 1031 (2008).

2. People v Goodman, unpublished opinion per curiam issued 8/28/07 (Docket No.
269620), remanded to trial court for resentencing, in all other respects v den 480 Mich
1052 (2008).

3. Taylor v Yalamanchi, unpublished opinion per curiam issued 1/18/07 (Docket No.
262763), reversed 480 Mich 980 (2007).

4. People v Rosenberg, unpublished opinion per curiam issued 11/21/06 (Docket No.
262673), reversed and remanded 477 Mich 1129 (2007).

5. People v Greene, unpublished opinion per curiam issued 11/12/06 (Docket No.
263126), reversed and remanded 477 Mich 1129 (2007).

6. Helfner v Center Line Public Schools, unpublished opinion per curiam issued 6/20/06
(Docket No. 265757), reversed and remanded 477 Mich 931 (2006).

7. Ells v Eaton Cty Road Comm 'n, unpublished opinion per curiam issued 2/7/06
(Docket No. 264635), reversed 480 Mich 902 (2007).

8. Price v Dep’t of Transportation, unpublished opinion per curiam issued 1/31/06
(Docket No. 257577), vacated and remanded 477 Mich 879 (2006), Price v Dep't of
Transportation (On Remand), unpublished opinion per curiam issued 12/05/06 (Docket
No. 2575717, Iv den 478 Mich 928 (2007).

9. Morgan v Laroy, unpublished opinion per curiam issued 4/14/05 (Docket No.
253789), reversed 474 Mich 917 (2005).
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10. Jackson v State Farm Mutual Auto Ins Co, unpublished opinion per curiam issued
10/5/04 (Docket No. 246388), vacated 472 Mich 942 (2005).

11. Griffith v State Farm Mutual Auto Ins Co, unpublished opinion per curiam issued
8/16/02 (Docket No. 232517), reversed 472 Mich 521 (2005).

I have not included in this list cases in which I dissented and in which the Supreme Court
reversed the Court of Appeals decision for the reasons stated in my dissent.

a. At your hearing, you said that the Michigan Court of Appeals rarely
publishes opinions. Given that publication is rare, why did you not think it
was important to provide the Committee with all of your unpublished
opinions cases that were reversed on appeal or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings?

Response: I made my best efforts to provide the committee with the information
it requested. To respond to the questions, my staff printed cases off the court’s
computer system. Because older cases were not available on this system, my staff
and I also searched our files for copies of the older cases, and located several,
which were included with my answers to the Senate Questionnaire. In responding
to these supplemental questions, I determined that additional opinions could be
obtained through the Court’s central archive. I requested that this be done and
include additional opinions we have located that are responsive.

4. Question 15e of the Senate questionnaire asks for “a description of the number and
percentage of your decisions in which you issued an unpublished opinion and the
manner in which those unpublished opinions are filed and/or stored.” Your answer on
your questionnaire was nonresponsive. How many unpublished decisions have you
participated in as a panel member and what percentage of the cases in which you have
participated are unpublished.

Response: Because of the limitations of MAPPIS, I do not have the information necessary to
answer this question precisely. I estimate that I have participated in upwards of 4500 cases,
and that approximately 94% of the decisions in these cases are unpublished.

5. At you hearing you said that you were not familiar with and did not recall the factual
scenario and your reasoning in the four cases I asked you about, People v. Santiago,
People v. Ryan, People v. Thomas, and People v. Hansford. All of these cases were listed
by you in your Senate Questionnaire, and a short summary of People v. Ryan, Peaple v.
Thomas, and People v. Hansford, written by you, appears in your answer to question
15(c) on the Senate Questionngire. The Committee received your questionnaire less
than two weeks before your hearing on April 25. Can you explain why you were not
familiar with these cases when you provided summaries of them and apparently
reviewed them so recently?
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Response: Because of the age of these cases, their fact-specific nature, and the fact that I
have decided thousands of cases over the years, [ was hesitant to opine on my reasoning in
deciding these specific cases without having the cases in front of me.

6. During your hearing, in response to the question of how much experience you have with
federal as opposed to state law, you stated that you have dealt with preemption issues
since 1983.

a. How much of your federal experience consists of preemption issues as opposed to
other matters?

Response: Over the years, I have had cases dealing with ERISA preemption, Labor
Management Relations Act preemption, National Labor Relations Act preemption,
Federal Railway Safety Act preemption, Single State Registration System
preemption, Federal Aviation Act preemption, Fair Credit Reporting Act preemption,
Copyright Act preemption, Hazardous Materials Transportation Act preemption and
other issues of federal preemption. However, because of the volume of cases I
handle, and the fact that so many criminal cases present constitutional issues, I
estimate that preemption issues have constituted only about 15% of my federal
experience.

b. What percentage of the tetal number of cases you have handled over your career
would you estimate have dealt with issues of preemption?

Response: Because of the large volume of cases I have handled over the years, 1
estimate that about 1% of my caseload over my career involved preemption issues.

7. What philosophical approach would you bring to bear on a case of first impression — in
which there are no relevant precedents?

Response: If presented with a case of first impression, in which there are no relevant
precedents, I would look to precedent that might be informative, although not directly on
point. I would also look to see whether courts in other jurisdictions have considered the
issue. If the issue concerns a statute, I would look to the plain language of the statute to
determine the Legislature’s intent. If no legislation is involved, and there are different
possible resolutions to the case, I would seek to determine which resolution is most
consistent with existing case law.

a, If two different lines of precedent appear equally applicable to the case before
you, but would lead te different results, how would you choose which line of
precedent to follow?

Response: While two lines of reasoning may appear equally applicable to the case,

usually application of one line, rather than the other, will appear more consistent with
existing precedent or the direction of existing precedent.
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8. What do you understand to be the proper role of a judge in a democratic society?

a. What do you think about judges allowing their own political and philosophical
views to impact on any jurisprudence?

Response: Judges should not allow their own political and philosophical view to
impact on any jurisprudence.

b. Do you believe that there is any room for a judge’s own values or personal beliefs
when he or she interprets the Constitution?

Response: 1 do not believe a judge’s own values or personal beliefs should be
considered in interpreting the Constitution.

¢. Do you believe that judges should consider political dimensions of controversial
cases?

Response: I believe that judges should not be influenced by the political dimensions
of controversial cases.

e

- 'What is the proper role of a court in deciding highly-charged or politically
charged cases?

Response: The role of a court is to decide the case presented. If a highly-charged or
politically charged case comes before the court, the court should decide the case on
the facts and the law. However, to the extent the court explains its decision in a clear
and reasoned fashion that recognizes the issues and addresses them thoroughly and
fairly, the court can help to defuse the situation.
e. If a judge was so inclined, he or she could expand on the interpretation, use, and
effect of many provisions of the Constitution and the Bill of Rights. Do you
agree with the school of thought that, when Congress and the executive branch
are slow or do not act in a particular manner, then federal judges would have a
license to create solutions based on some of the broad wording contained in the
Constitution?

b

Response: Federal courts are granted the power and authority to decide individual
cases; they are not granted the power or authority to act in place of Congress or the
executive branch simply because neither has taken the action the judge may deem
appropriate.

i. Do you think that this is a proper role for federal judges?
Response: Federal judges should be most reluctant to assume the roles of

problem-solver and solution-crafter. Federal judges should be deciding
individual cases.
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9. In your response to the Committee questionnaire you state that 100 percent of your
practice has been in state courts, but at your hearing you mentioned that some of your
cases involve questions of federal law. Please explain in detail whether and to what
extent you have handled cases during your legal career involving each of the following
issues:

a. Interpretation of the Equal Protection Clause of the Fourteenth Amendment;

Response: Ihave handled cases involving interpretation of the Equal Protection
Clause of the Fourteenth Amendment as necessary to evaluate challenges to state
statutes as being violative of the Clause.

b. Interpretaﬁon of the Due Process Clauses of the Fifth and Fourteenth
Amendments;

Response: Many state criminal cases raise constitutional issues under the Fifth
Amendment, through the Fourteenth Amendment. I have handled many cases, on the
trial and appellate levels, dealing with Miranda warnings, voluntariness of
confessions, constitutionality of line-ups, and double jeopardy issues, ineffective
assistance of counsel claims and others. Additionally, I have handled many cases
involving Fourth Amendment claims as applicable through the Fourteenth
Amendment. I have also handled civil cases involving procedural due process claims
and Fifth Amendment takings claims.

¢. Interpretation of the Eighth Amendment prohibition of cruel and unusual
punishment;

Response: Often a criminal defendant will couch a sentencing issue in constitutional
terms, purporting to rely on the Eighth Amendment. I have handled many such cases.

d. Interpretation of federal criminal statutes;

Response: I do not recall handling any cases dealing with the interpretation of federal
criminal statutes.

e. ' Interpretation of federal civil rights or antidiscrimination statutes, including
Title VI, Title VII, and Title IX;

Response: I do not recall ever having cases involving Title VI or Title IX issues.
Regarding Title VII, the Michigan state courts have often looked to Title VII cases
for guidance in interpreting our own civil rights acts.

f. Interpretation of federal environmental laws such as the Clean Water Act and
the Comprehensive Environmental Response, Compensation, and Liability Act;
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Response: I have not handled cases involving the interpretation of the Clean Water
Act or the Comprehensive Environmental Response, Compensation and Liability Act.
I have, however, handled cases involving the interpretation of the Michigan Natural
Resources and Environmental Protection Act, which is patterned after the CERCLA,
and the Michigan Wetland Protection Act, which is Michigan’s counterpart to the
Clean Water Act.

Interpretation of the First Amendment freedom of speech;

Response: I have handled zoning cases involving challenges to local ordinances as
unconstitutionally impinging on the First Amendment freedom of speech. I have also
handled labor and employment cases involving public employees claiming the
protection of the First Amendment in response to adverse employment decisions of
their employers.

. Interpretation of the First Amendment freedom of press; and

Response: I have handled defamation cases involving interpretation of the First
Amendment as it applies to the press.

Interpretation of the First Amendment freedom of religion or free exercise
clause.

Response: I have handled cases involving interpretation of the free exercise clause as
relevant to the issue whether the court could properly exercise subject matter
jurisdiction in disputes between church factions or a church and its members. Ihave
also handled cases that required interpretation of the free exercise clause as
tangentially involved in divorce disputes where religious observance is an issue.

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00213 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0167



VerDate Nov 24 2008

206

STATE OF MICHIGAN

COURT OF APPEALS

ALLEN M. HARTMAN, Personal Representative UNPUBLISHED
of the Estate of MARY LOU HARTMAN, September 6, 2007

Plaintiff-Appellant,
v No. 257536

St. Clair Circuit Court

PORT HURON HOSPITAL, FORREST BRYAN LC No. 02-000445-NH
FERNANDEZ, M.D., and JALAL UD-DIN
AKBAR,M.D.,

Defendants-Appellees.

Before: Bandstra, P.J., and White and Fort Hood, JJ.
PER CURJIAM.

In this medical malpractice action, plaintiff Allen M. Hartman,' acting as personal
representative of the estate of his wife Mary Lou Hartman, appeals as of right the trial court
order granting summary disposition in favor of defendants under MCR 2.116(C)(7). We affirm.

Plaintiff brought this action on February 19, 2002, alleging that defendants breached the
required standard of care in treating his wife following her admission to Port Huron Hospital on
January 25, 1999. Specifically, plaintiff asserts that if the defendant physicians had properly
interpreted certain diagnostic tests performed at defendant hospital and taken other appropriate
diagnostic measures in light of his wife’s prior history, a proper diagnosis would have been made
at an earlier date and his wife would not have suffered a subsequent stroke that lead to her death.

Generally, malpractice actions must be brought within two years of the date of accrual to
be timely. MCL 600.58()5(6);2 Omelenchuk v Warren, 461 Mich 567, 569; 609 NW2d 177

' Allen Hartman died during the pendency of this action in the trial court. As will be discussed
further herein, a substitution of plaintiffs was sought, but the trial court denied that motion.

2 MCL 600.5805 was amended by 2002 PA 715, which redesignated subsection (5) as subsection
(6).
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(2000), overruled on other grounds by Waltz v Wyse, 469 Mich 642, 655; 677 NW2d 813 (2004).
Notwithstanding that limitation, for wrongful death actions such as this one, MCL 600.5852
allows a personal representative two years from the issuance of letters of authority to file a
medical malpractice claim, so long as the claim is not filed more than three years after the statute
of limitations has run. Further, the running of the controlling statute of limitations or repose will
be tolled for 182 days if the plaintiff serves a notice of intent to file suit on the prospective
defendants within 182 days of the time that the statute of limitations or repose would otherwise
expire. MCL 600.2912b(1); MCL 600.5856(c); Omelenchuk, supra at 575.

In this case, plaintiff’s claim accrued no later than February 16, 1999, when his wife was
transferred from defendant hospital to Henry Ford Hospital. See MCL 600.5838a(1).
Accordingly, under the basic statute of limitations, plaintiff’s claim had to be filed by February
16, 2001. MCL 600.5805(6). However, because the decedent died on July 13, 1999, before the
basic period of limitations had run, her personal representative had two years from the date
letters of authority were issued to him on August 31, 1999 to file suit on behalf of the estate.
MCL 600.5852. While plaintiff served defendants with a notice of intent within two years, on
August 21, 2001, plaintiff did not file a complaint until February 19, 2002.

Defendants moved for summary disposition asserting that plaintiff’s claims were time-
barred under our Supreme Court’s holding in Waltz that because the notice tolling provision
“tolls only the applicable ‘statute of limitations or repose,” it did not serve to toll the running of
the wrongful death saving provision. Waltz, supra at 650-651, quoting MCL 600.5856(d) (now
subsection [c]).} The trial court agreed that the claim was time-barred under Waltz and
accordingly granted summary disposition in favor of defendants under MCR 2.116(C)(7).

On appeal, plaintiff first contends that the trial court emred by applying Waltz
retroactively. Our Court has squarely rejected this argument. Mullins v St Joseph Mercy Hosp,
271 Mich App 503, 507-510; 722 NW2d 666 {2006). Waltz applies here and the notice tolling
provision did not toll the running of the wrongful death saving provision.

Plaintiff also attempts to distinguish Waltz on the basis that, in Waliz, more than five
years had elapsed from the accrual of the plaintiffs’ claims before suit was filed. Plaintiff’s
argument is predicated on a misconception of how the two- and three-year periods mentioned in
the wrongful death saving provision operate.

If a person dies before the period of limitations has run or within 30 days
after the period of limitations has run, an action which survives by law may be
commenced by the personal representative of the deceased person at any time
within 2 years after letters of authority are issued although the period of
limitations has run. But an action shall not be brought under this provision unless
the personal representative commences it within 3 years after the period of
limitations has run. {[MCL 600.5852.]

3 MCL 600.5856 was amended by 2004 PA 87, which redesignated subsection (d) as subsection
{c).

2-
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Contrary to plaintiff’s assertion, the periods referred to in this statute are not aggregated to create
a five-year period. As this Court has explained, the wrongful death saving provision

does not establish an independent period during which a personal representative
may bring suit. Specifically, it does not authorize a personal representative to file
suit at any time within three years after the period of limitations has run. Rather,
the three-year ceiling limits the two-year saving period to those cases brought
within three years of when the malpractice limitations period expired. As a result,
while the three-year ceiling can shorten the two-year window during which a
personal representative may file suit, it cannot lengthen it. [Farley v Advanced
Cardiovascular Health Specialists, PC, 266 Mich App 566, 573 n 16; 703 NW2d
115 (2005).)

Here, plaintiff’s claim accrued no later than February 16, 1999. The decedent’s husband was
appointed personal representative on. August 31, 1999. The two-year saving period of the
wrongful death saving provision expired on August 31, 2001. The three-year ceiling does not
change that result. Accordingly, because the complaint was filed on February 19, 2002, it was
time-barred.

Plaintiff also cites Bryant v Oakpointe Villa Nursing Centre, Inc, 471 Mich 411, 419; 684
NW2d 864 (2004) for the proposition that this Court should consider the equities of this case and
use its power under MCR 7.216(A)(7) to allow this case to proceed. Again, we disagree; this
argument has been squarely rejected in Ward v Siano, 272 Mich App 715, 719-720; 730 NW2d |
(2006), tv pending (2007).

Plaintiff next asserts that the trial court erred by denying his motion for substitution of
plaintiffs following-Allen Hartman’s death on February 15, 2004, about two years after the
untimely complaint was filed. He asserts that had the trial court properly granted this motion and’
appointed a successor personal representative, the complaint would have been timely under
Eggleston v Bio-Medical Applications of Detroit, Inc, 468 Mich 29; 658 NW2d 139 (2003).*

However, at the time the motion was made, the previously filed complaint was properly
subject to summary disposition, as discussed above. Even had the trial court allowed plaintiff to
substitute into the untimely action, such substitution could not transform the previous personal
representative’s untimely complaint into a timely one. Mullins v St Joseph Hosp, 269 Mich App
586, 591; 711 NW2d 448, aff’d in part 271 Mich App 503 (2006); McMiddleton v Bolling, 267
Mich App 667, 671-674; 705 NW2d 720 (2005). The trial court’s order granting defendants
summary disposition constitutes an adjudication on the merits of plaintiff’s claims, and res
judicata bars any further action on behalf of the estate against defendants. Washington v Sinai
Hosp of Greater Detroit, 478 Mich 412; 733 NW2d 755 (2007). Thus, plaintiff would have
received no benefit from any substitution of a successor personal representative into the case and
suffered no prejudice from the trial court’s denial of the motion.

We affirm.

4 To the extent that this argument is predicated on the asserted five-year window in which to file,
plaintiffs argument fails for the reasons set out in Farley, supra at 273 n 16.

3-

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00216 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0170



VerDate Nov 24 2008

209

STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN, UNPUBLISHED
August 28, 2007
Plaintiff-Appellee,
v No. 269620
Wayne Circuit Court
CURTIS ANTHONY GOODMAN, LC No. 05-010643-01

Defendant-Appellant

Before: Owens, P.J., and White and Murray, JJ.
PER CURIAM.

After a jury trial, defendant was convicted of four counts of first-degree criminal sexual
conduct (“CSC™), MCL 750.520b(1)(a) (sexual penetration of a person under 13 years of age),
and one count of second-degree. CSC, MCL 750.520c(1 ){a) (sexual contact with a person under
13 years of age). Defendant received concurrent sentences of 225 to 600 months’ imprisonment
for cach first-degree CSC conviction and 84 to 180 months’ imprisonment for the second-degree
CSC conviction. We affirm,

L. Facts

In May 2005, the victim, a 10-year-old boy, reported to his school’s social worker that
defendant, a closc friend of the victim’s mother, had been “bothering” him. The victim told the
social worker that he had been living with defendant since January 2005 and reported that
defendant frequently forced him to engage in oral and anal sex. School officials called the
Detroit Police Department. Soon thereafter, an officer with the department took the victim to the
Sixth Precinct in Detroit for further questioning, and the victim again described the instances of
sexual abuse committed by defendant.

At trial, the victim described the most recent instance of sexual abuse that had occurred.
According to the victim, defendant picked him up from his father’s house but did not take him to
school. Instead, defendant and the victim went to the victim’s mother’s house. The victim’s
mother was not home. Defendant and the victim were watching television and started wrestling.
Then, defendant began touching the victim’s genital area. Although the victim told him to stop,
defendant put his genitals near the victim®s mouth and “talk[ed] about sucking it.” The victim
declined. Soon thereafter, defendant came up behind the victim and “started humping on [him].”
Defendant pulled down the victim’s shorts. The victim felt something “inside [his] butt™ that
was painful. Defendant cjaculated.
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The victim testified that defendant had performed similar actions approximately 14 or 15
times before, admitted that “sometimes™ defendant inserted his penis inside the victim’s anus and
described another instance in which anal sex occurred. The victim also testified that defendant
had forced him to perform oral sex at least three times.

11. Ineffective Assistance of Counsel

Defendant argues that he reccived ineffective assistance of counsel because his trial
counsel failed to challenge opinion testimony by two witnesses concerning the victim’s veracity
and several instances of inadmissible hearsay. We disagree.

“Whether a person has been denied effective assistance of counsel is a mixed question of
fact and constitutional law. A judge first must find the facts, and then must decide whether those
facts constitute a violation of the defendant’s constitutional right to effective assistance of
counsel.” People v LeBlanc, 465 Mich 575, 579; 640 NW2d 246 (2002). In general, we review
a trial court’s findings of fact for clear error and review questions of constitutional law de novo.
1d. Because defendant “failed to move for a new trial or an evidentiary hearing with regard to
his claim, review is limited to mistakes apparent on the record.” People v Rodriguez, 251
Mich App 10, 38; 650 NW2d 96 (2002).

The right to effective assistance of counsel is substantive and focuses on the actual
assistance received. People v Pubrar, 451 Mich 589, 596; 548 NW2d 595 (1996). To establisha
claim of ineffective assistance of counsel, defendant “must show that his attorney’s
representation felt below an objective standard of reasonableness and that this was so prejudicial
to him that he was denied a fair trial.” People v Toma, 462 Mich 281, 302; 613 NW2d 694
(2000). To establish prejudice, “a defendant must demonstrate ‘a reasonable probability that, but
for counsel’s unprofessional errors, the result of the proceeding would have been different . . . .*”
Id. at 302-303, quoting People v Mitchell, 454 Mich 145, 167; 560 NW2d 600 (1997).
Defendant must also overcome the presumption that the challenged action constitutes sound trial
strategy. People v LaVearn, 448 Mich 207, 216; 528 NW2d 721 (1995). “Effective assistance
of counsel is presumed, and the defendant bears a heavy burden of proving otherwise.” People v
Solmonson, 261 Mich App 657, 663; 683 NW2d 761 (2004).

Where, however, the defendant is denied counsel during a critical stage of the
proceedings, the proceedings are presumed to have been unfair. United States v Cronic, 466 US
648, 662; 104 S Ct 2039; 80 L Ed 2d 657 (1984). In that case, the conviction is constitutional
error and no showing of prejudice is required. /d. at 659 n 25.

As an initial matter, counsel’s performance in this case does not rise to the level of denial
of counsel as contemplated by the Cronic Court. Counsel was neither “totally absent” during a
critical stage of the proceeding, nor did she “entirely fail[] to subject the prosecution’s case to
meaningful adversarial testing.” Id. at 659 & n25. Counsel cross-examined each prosecutorial
witness during the trial and presented two defense witnesses in addition to defendant. She
presented a competent opening staterment, closing argument, and theory of the casc. Therefore,
defendant was required to show both that counsel’s performance was unreasonable and that he
was prejudiced by her deficient performance.
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With respect to defendant’s argument that his trial counsel was ineffective for failing to
challenge the opinion testimony of two witnesses concerning the victim’s veracity, we note that
“[ilt is generally improper for a witness to comment or provide an opinion on the credibility of
another witness because credibility matters are to be determined by the jury.” People v Dobek,
274 Mich App 58, 71; 732 NW2d 546 (2007). However, defendant fails to identify the witnesses
and statements to which he refers. We speculate that he is referring to a statement by the school
social worker, who testified that when the victim told her about the alleged abuse, she “looked in
his eyes” and saw “sincerity.” In this instance, however, defense counsel objected. The trial
court overruled the objection, reasoning that the social worker could “testify as to what she did
and what she perceived. It's personal knowledge.” Counsel’s performance in that instance was
not deficient because she raised an objection. It is not clear to what other instance of opinion
testimony defendant refers.

We agree that the failure of defendant’s trial counsel to challenge the admission of
inadmissible hearsay was unreasonable and constituted deficient performance. Three of the
prosccution’s witnesses testified regarding the victim’s statements concerning the alleged sexual
abuse. The school social worker testified:

And so then 1 asked him to clarify what he was—what he meant by
hurting him and he said, *Well, he does sexual things to me, um, in the home at
night.” There are other people that live in the home but he would wait until these
people were in bed and then he would come into the room where he was and he
said that, um, he did oral sex and that he does it—quote, ‘He does it to me in my
butt.”

The victim’s mother testified:

He looked me in my face and he said, ‘Ma, 1 never ever would try to
destroy your friendship with your brother but your brother touched me and [ need
for you to belicve me.” With tears running down his eyes he said, ‘I’'m your child
and [ need you to believe that your brother has been hurting me.

In addition, a police officer testified, “{the victim] said that his uncle had been sexually abusing
him.”

These and other statements made during trial constituted hearsay not falling within any
exception. In particular, the statements do not fall within the exception in MRE 803A." This
hearsay exception only applies when the declarant was under 10 years of age when the statement
was made. MRE 803A(1). The victim in this case was 10 years old when he first reported the
alleged abuse.

' MRE 803A allows, under certain circumstances, the admission of a child-declarant’s statement
regarding sexual abuse to the cxtent it corroborates the declarant’s testimony during the same
proceeding.

-3-
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The statements may fall under the rationale of the “catch-all” hearsay exception,
MRE 803(24), and the prosecution properly notes our Supreme Court’s observation in People v
Kart, 468 Mich 272, 295-296; 662 NW2d 12 (2003), that a child’s earlier statement is more
probative than one repeated at trial. However, MRE 803(24) also provides:

[A] statement may not be admitted under this exception unless the
proponent of the statoment makes known to the adverse party, sufficiently in
advance of the trial or hearing to provide the adverse party with a fair opportunity
to prepare to meet it, the proponent’s intention to offer the statement and the
particulars of it, including the name and address of the declarant. [MRE 803(24).]

Under this circumstance, admission of hearsay testimony under MRE 803(24) is not allowed.
There is no indication that the prosecution provided any notice to defense counsel.

Finally, the statements do not fall under the hearsay exception for excited utterances.
MRE 803(2). There was no indication that when the victim reported the alleged abuse he was
“under the ‘sway of excitement precipitated by an external startling event’™ and did not “*have
the reflective capacity essential for fabrication....”™ People v Smith, 456 Mich 543, 550; 581
NW2d 654 (1998), quoting 5 Weinstein, Evidence (2d cd), § 803.04(1), p 803-819. The social
worker’s testimony did not suggest that the victim lacked the capacity for fabrication at the time
he spoke with her. She did not, for example, testify that he was scared, crying or shaking. See
People v McLaughlin, 258 Mich App 635, 660; 672 NW2d 860 (2003) (finding an excited
utterance where the declarant was “frantic” and having trouble breathing and speaking when she
made the statement); People v Kowalak (On Remand), 215 Mich App 554, 557-560; 546 NW2d
681 (1996) (finding an excited utterance where the statement was made 30 to 45 minutes after
the starling cvent and where the declarant was “petrified” and “scared to death” at the time she
made the statement). Therefore, defense counsel should have challenged the hearsay statements
made by the social worker, the victim’s mother, and a police officer. Also, she should not have
stipulated that, had a second police officer testified, he would have testified that the victim told
him he had been sexually abused by defendant. There was no conceivable trial strategy for
allowing the jury to hear these damaging allegations against defendant repeated by multiple
witnesses.

However, defendant has not established that counsel’s failure to raise these objections
was prejudicial in that, absent the admission of this hearsay evidence, the result of the trial would
likely have been different. Even if the trial court ruled the cvidence inadmissible, the social
worker, the victim’s mother, and a police officer would likely have testified that they took
certain actions as a result of what they learned from the victim. This would tend to show that the
victim told them about the alleged sexual abuse and that they believed him. Moreover, the
victim testificd at trial and there is recason to believe that the jury was persuaded by his
testimony. The victim was 10 years old when he reported the abuse and 11 years old when he
testified at trial. He was old enough to have had a clear understanding of what was happening to
him and his testimony was competent and consistent. Accordingly, there is no indication that the
absence of the hearsay statements in question would have tipped the scales in defendant’s favor.

A
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111. Sentencing
A. Constitutionality

Defendant argues that the trial court violated his constitutional right to trial by jury, as
articulated in Blakely v Washington, 542 US 296; 124 S Ct 2531; 159 L Ed 2d 403 (2004), when
it considered facts not admitted by defendant or established by a jury beyond a reasonable doubt
when determining his minimum sentence. We disagree. In People v Drohan, 475 Mich 140,
143; 715 NW2d 778 (2006), cert den Drohan v Michigan, __US __; 127 S Ct 592; 166 L Ed 2d
440 (2006), our Supreme Court concluded that the United States Supreme Court’s holding in
Blakely does not apply to Michigan’s indeterminate sentencing scheme.  Accordingly,
defendant’s constitutional right was not violated.?

B.OV 1

Defendant also argucs that the trial court erred in scoring him 50 points for offense
variable (“OV™) 11, because none of the alleged sexual penetrations used to score OV 11 arose
from the sentencing offense. We disagree. We review a trial court’s scoring decision for an
abuse of discretion. People v Cox, 268 Mich App 440, 453-454; 709 NW2d 152 (2005). “A
sentencing court has discretion in determining the number of points to be scored, provided that
evidence of record adequately supports a particular score.” People v Endres, 269 Mich App 414,
417; 711 NW2d 398 (2006). “Scoring decisions for which there is any evidence in support will
be upheld.” /d.

The sentencing court may score 50 points under OV 11 where two or more criminal
sexual penetrations occurred. MCL 777.41(1)(a). OV 11 directs the sentencing court to “[s]core
all sexual penetrations of the victim by the offender arising out of the sentencing offense.”
MCL 777.41(2)(a). However, “the 1 penetration that forms the basis of a first- or third- degree
criminal sexual conduct offense” cannot be scored. MCL 777.41(2)c). A criminal sexual
penetration that forms the basis of an additional criminal sexual conduct conviction may be
scored under OV 11. Cox, supra at 455-456; People v Mutchie, 251 Mich App 273, 280-281;
650 NW2d 733 (2002), aff*d 468 Mich 50 (2003). In this case, defendant was convicted of four
counts of first-degree criminal sexual conduct. Therefore, the statute operates to exclude the use
of one of these scxual penetrations as the scntencing offense, Mutchie, supra at 280-281, but the
remaining three criminal sexual penctrations for which defendant was convicted may be used to
score OV 11, as long as thesc penctrations “arise out of” the sentencing offense.

2 1n addition, a sentencing court may consider all record evidence before it when calculating the
guidelines, including admissions by the defendant, trial evidence or testimony, and the contents
of the presentence investigation report. People v Dewald, 267 Mich App 365, 380; 705 NW2d
167 (2005); People v Ratkov (After Remand), 201 Mich App 123, 125; 505 NW2d 886 (1993),
remanded 447 Mich 984 (1994).

5
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The trial court in this case noted the “arising out of” requirement, but did not articulate its
reasoning with respect to that requirement. We uphold scoring decisions for which there is any
evidence in support, Endres, supra at 417, and there is some support for the proposition that the
subsequent penetrations “arose out of” the first. Defendant’s sexual penetrations of the victim
could be considered part of a pattern of defendant’s abuse of his close relationship with the
victim’s mother. There is causal connection between the first penetration and subsequent
penetrations; the subsequent penctrations occurred because defendant influenced the victim to
not tell his mother by convincing him that she would not believe his allegations. Therefore, the
trial court did not abuse its discretion in scoring defendant 50 points for OV 11,

C.OV 13

Finally, defendant argues that the trial court erred in scoring him 50 points for OV 13
because it scored points for the same conduct under OV 11 and OV 13, We disagree.

The sentencing court may score 50 points under OV 13 where “[t}he offense was part of a
pattern of felonious criminal activity involving 3 or more sexual penetrations against a person or
persons less than {3 years of age.” MCL 777.43(1)(a). Conduct scored in OV 11 or OV 12 may
not be scored under OV 13. MCL 777.43(2)(c). The trial court scored defendant 50 points for
OV 13, This was not an abuse of discretion because there was evidence of at least three
instances beyond thosce scored in OV 11 in which defendant penetrated the victim,

Again, judicially ascertained facts may be used to increase a defendant’s sentence within
the range authorized by the jury’s verdict. Drohan, supra at 163. Even where a factfinder
declines to find a fact proven beyond a reasonable doubt for purposes of conviction, the same
fact may be found by a preponderance of the evidence for purposcs of sentencing. People v
Perez, 255 Mich App 703, 713; 622 NW2d 446 (2003), vacated in part on other grounds 469
Mich 415 (2003). At trial, the victim testified that defendant performed anal sex on him {4 or 15
times. The trial court’s finding that the victim’s testimony was credible in that additional
uncharged sexual penetrations occurred is sufficient to sustain its scoring of OV 13 at 50 points.
See id. (“[T]he victim testificd that there werc multiple penetrations. The trial court obviously
found the victim’s testimony to be credible. Therefore, there existed evidence to support the
score and we shall affirm the scoring.”)

Affirmed.

/s/ Donald S. Owens
/s/ Helene N, White
/s/ Christopher M. Murray
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GRAHAM W. LONG, M.D., WILLIAM
BEAUMONT HOSPITAL, DAVID M.
MONTGOMERY, M.D.,, MITUL K. PATEL,
M.D., and PANKAJ VIJ, M.D,,

Defendants.

JAMES TAYLOR, Personal Representative of the
Estate of AFRADITA TAYLOR, Deceased,

Plaintiff-Appellee,

v No. 262777
Qakland Circuit Court
LC No. 03-053470-NH

RAMALINGESWARA YALAMANCHI, M.D.,

R.R. YALAMANCHI, M.D,, P.C.,, GRAHAM W.

LONG, M.D., WILLIAM BEAUMONT

HOSPITAL, DAVID M. MONTGOMERY, M.D.,

and MITUL K. PATEL, M.D.,

Defendants,
and
PANKAJ VI, M.D.,

Defendant-Appellant.

Before: White, P.J., Whitbeck, C.J. and Davis, J.
PER CURIAM,

In this consolidated appeal, defendants appeal by leave granted an opinion and order
denying their respective motions for summary disposition based on the statute of limitations.
This is a medical malpractice case, and the relevant facts are undisputed. We reverse.

Plaintiff’s decedent, Afradita Taylor (decedent), received treatment from defendants in
April and May 2000. She died on May 24, 2000. On April 18, 2001, plaintiff obtained letters of
authority as personal representative of decedent’s estate. Two years later on April 18, 2003,
plaintiff mailed a notice of intent to file a claim. On October 17, 2003, plaintiff filed the
complaint.

Appellate courts review de novo rulings on summary disposition motions. Waltz v Wyse,
469 Mich 642, 647; 677 NW2d 813 (2004). This Court also reviews de novo whether a statute

22-
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of limitations bars a claim. Farley v Advanced Cardiovascular, 266 Mich App 566, 570-571;
703 NW2d 115 (2005). Questions of law and interpretations of statutes are also reviewed de
novo. Office Planning Group, Inc, v Baraga-Houghton-Keweenaw Child Dev Bd, 472 Mich 479,
488; 697 NW2d 871 (2005). MCL 600.5805 provides a two-year limitations period for a
medical malpractice claim or action. A medical malpractice claimant must give defendants
notice of his intent to sue at least 182 days before ﬁling a complaint. MCL 600.2912b(1). Doing
so tolls the statute of limitations. MCL 600.5856(d)'; Waltz, supra, p 644 n 1. The two-year
limitations period is tolled only if that period would expire during the 182-day notice period.
MCL 600.5856(d).

The wrongful death savings statute provides an independent two-year period within
which a wrongful death claimant may commence an action: “If a person dies before the period
of limitations has run . . . an action . . . may be commenced . . . at any time within 2 years after
letters of authority are issued although the period of limitations has run.” MCL 600.5852.
“Thus, § 5852 provides an exception to the otherwise-applicable limitation periods by permitting
the personal representative of a decedent’s estate to file a wrongful death action up to two years
after letters of authority are issued, subject to a three-year ceiling.” Waltz, supra, p 645 n §.
However, our Supreme Court has held that the saving period is not tolled by filing of a notice of
intent, and this Court has held that our Supreme Court’s decision in that regard applies
retroactively. Mullins v St Joseph Hosp, 271 Mich App 503, 509; 722 NW2d 666 (2006). This
Court has further held that “plaintiffs who filed before Walrz, but incorrectly and detrimentally
relied on their affidavit of merit to toll the running of the saving statute” may not use equitable
tolling to avoid the inequitable results of that retroactive application. Ward v Siano, Mich App
3 NW2d ___ (2006). Therefore, we are bound to conclude that plaintiff’s notice of
intent, sent on April 18, 2003, could not have prevented the expiration, on that same date, of the
two-year wrongful death savings provision.

Reversed.

/s/ Helene N, White
/s/ William C. Whitbeck
/s/ Alton T. Davis

' This section is now designated MCL 600.5856(c), pursuant to 2004 PA 87; see also Mullins v
St Joseph Hosp, 271 Mich App 503, 509; 722 NW2d 666 (2006). The designation used in this
opinion is the designation in place at the dates relevant to the actions below.

23
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STATE OF MICHIGAN

COURT OF APPEALS

PEGPLE OF THE STATE OF MICHIGAN, UNPUBLISHED
November 21, 2006
Plaintiff-Appellee,
v No. 262673
Barry Circuit Court
TIMMY ALLEN ROSENBERG, LC No. 02-100200-FH
Defendant-Appellant.

Before: O’Connell, P.J., and White and Markey, 1J.
PER CURIAM.

On remand, defendant was sentenced as a fourth habitual offender, MCL 769.12, to 92 to
240 months’ imprisonment for delivery of a controlled substance less than 50 grams, MCL
333.7401(2)(a)(iv). Defendant appeals by right. We affirm in part and vacate in part.

After a jury convicted defendant, the trial court, relying on defendant’s 31 prior
misdemeanor convictions, his two acquittals and a pending charge for criminal sexual conduct,
and the threat his continuous criminal behavior posed to the community, sentenced defendant to
180 to 360 months’ imprisonment. Defendant’s sentence was a departure of more than double
the recommended minimum sentence range under the legislative guidelines. On appeal, a panel
of this Court affirmed defendant’s conviction but vacated his sentence of 180 to 360 months’
imprisonment and remanded for resentencing. People v Rosenburg, unpublished opinion per
curiam of the Court of Appeals, issued January 25, 2005 (Docket No. 251930). In addition to
finding that the trial court incorrectly scored two offense variables, the panel concluded that
while the factors the trial court relied on to-depart from the minimum recommended: sentence
range were objective and verifiable, the factors did not justify the extent of the trial court’s
departure from the minimum sentence range. /d. On remand, the trial court sentenced defendant
to 92 to 240 months’ imprisonment, a departure double the recommended minimum sentence
range of 10 to 46 months under the recalculated legislative guidelines.

Defendant first claims that his sentence was disproportionate to the seriousness of his
conduct and his criminal record. Defendant asserts that because he delivered less than five
percent of the amount punishable by MCL 333.7401(2)(a)(iv), and because he already faced a
significant guidelines augmentation due to his status as an habitual offender, a more
proportionate sentence would have fallen within or just over the maximum of the recommended
minimum sentence range. We review a departure from the recommended sentence range under
the legislative guidelines to determine if the sentence imposed is proportionate to the seriousness

-
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of the crime and the defendant’s criminal history. People v Babcock, 469 Mich 247, 262, 264;
666 NW2d 231 (2003). A trial court abuses its discretion when it imposes a sentence that falls
outside the principled range of outcomes. Id. at 269.

The principle of proportionality requires that the sentence the trial court imposes be
proportional to the seriousness of the circumstances surrounding the offense and the offender.
People v Milbourn, 435 Mich 630, 636; 461 NW2d 1 (1990). For almost 20 years, from 1983
until his arrest in 2002, defendant continuously engaged in assaultive, violent, intimidating, and
destructive behavior. He was convicted of 31 misdemeanors, and he was charged three times
with criminal sexual conduct. In addition, there was evidence in the record of at least thirteen
other instances where defendant engaged in criminal behavior. Defendant’s behavior during
those 20 years indicates that he harbored no respect for the law or any willingness to follow the
law. The trial court recognized that defendant’s unwillingness to alter his behavior reflected on
his ability to be rehabilitated and that he posed an ongoing danger to his community. Even
though the sentence the trial court imposed was double the recommended maximum/minimum
under the legislative guidelines, it was proportionate to the seriousness of the offense and
offender and was within the principled range of outcomes. Babcock, supra at 269. Thus, the
trial court did not abuse its discretion.

Defendant next claims on appeal that the $25,000 fine imposed by the trial court was
excessive and violated the principle of proportionality. Specifically, defendant asserts that the
fine was excessive and disproportionate because he was fined the maximum amount allowed by
MCL 333.7401(2)a)(iv) for delivering one of the least amounts necessary to violate the statute.
Defendant did not appeal the amount of this fine in his prior appeal and reconsideration of the
amount of the fine was outside the scope of remand. Thus, defendant has waived this issue.
People v Jones, 394 Mich 434, 435-436; 231 NW2d 649 (1975). Accordingly, there is no error
for us to review. If we were to reach the issue we would find no error. People v Carter, 462
Mich 206, 215-216; 612 NW2d 144 (2000). We affirm the $25,000 fine.

Defendant also claims that the trial court erred in ordering him to pay $500 in court costs.
Defendant failed to object to the imposition of court costs. Appellee agrees. Accordingly, we
vacate the trial court’s order requiring defendant to pay $500 in court costs.

Defendant finally claims on appeal that, pursuant to Blakely v Washington, 542 US 296,
124 S Ct 2531; 159 L. Ed 2d 403 (2004), Michigan’s sentencing scheme violates his Sixth
Amendment right to have a jury make factual findings. Our Supreme Court has definitively
ruled to the contrary, holding that Blakely does not affect Michigan’s indeterminate sentencing
scheme. People v Drohan, 475 Mich 140, 164; 715 NW2d 778 (2006); People v Claypool, 470
Mich 715, 730-731 n 14; 684 NW2d 278 (2004).

We affirm in part and vacate in part.

/s/ Peter D. O’Connell
/s/ Helene N. White
/s/ Jane E. Markey

-
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STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN, UNPUBLISHED
November 21, 2006
Plaintiff-Appellee,
v No. 263126
Kalamazoo Circuit Court
KEITH GREENE, LC No. 04-002140-FC

Defendant-Appellant.

Before: O’Connell, P.J., and White and Markey, JJ.
PER CURIAM.

Following a jury trial, defendant was convicted of armed robbery, MCL 750.529, and
resisting or obstructing a police officer, MCL 750.81d(1). He was sentenced as an habitual
offender, second offense, MCL 769.10, to a prison term of 126 months to 25 years for the armed
robbery conviction, and 198 days served for the resisting or obstructing conviction. He appeals
as of right. We affirm.

On October 30, 2004, the victim was working as an adult entertainer for a group of males
in an apartment. As she danced, the men gave her tips ranging from $1 to $20. At one point,
defendant entered the apartment with two other males. This small group looked around for a few
minutes and then left after the victim indicated she did not know where the weed was.
Defendant later confronted the victim in the parking lot as she was entering a car that had three
other individuals in it. Defendant pointed what appeared to be a handgun at the victim’s side and
repeatedly demanded the money the victim had just earned. When the victim did not
immediately comply, defendant got into the car, rummaged though the victim’s purse, and
reached under the victim’s leg where she had hidden some of her eamings. At one point,
defendant’s gun discharged, and it sounded like a cap pistol. Defendant ran, and the police were
called. When police arrived, they encountered defendant near the scene. A police officer
repeatedly ordered defendant to stop, but defendant continued to run. Eventually, the police
captured defendant and retrieved $30, consisting of one ten-dollar bill, and 20 one-dollar bills.
They did not recover a gun or the other $270 the victim estimated had been stolen. At trial,
defendant explained that he ran from the police because he “had warrants out on him and did not
want to go to jail.”

Defendant first argues that defense counsel was ineffective for failing to investigate and

argue an insanity defense and for failing to produce several alibi witnesses. We disagree.
Effective assistance of counsel is presumed, and the defendant bears a heavy burden of proving

-
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otherwise. Id. at 659. At trial, defendant consistently maintained his innocence, and there is no
evidence that he made a good-faith effort to avail himself of the right to present an insanity
defense. See People v Kelly, 186 Mich App 524, 526; 465 NW2d 569 (1990). Likewise,
defendant has not provided any affidavits of qualified medical personnel or other documentation
indicating that he had any medical or psychological condition at the time of the offenses to
support that exploration of insanity might have been reasonable. Therefore, defendant fails to
demonstrate that the insanity defense could have made a difference at trial, and we will not
reverse his conviction solely on the basis of his speculation. Id.

Defendant relies on references in the presentence investigation report and the Michigan
Department of Corrections reception center psychological report to support his contention that he
“suffers from a number of mental health issues™ and substance abuse problems, but there is
nothing in either report that provides a basis for a diagnosis of criminal insanity. In fact, the
MDOC psychological report concluded that “[tjhere was no behavioral evidence of a major
mood disorder or formal disorder of thought. At this time, [defendant] appears stable and not in
the need of further mental health treatment.” Although defendant may have certain mental
health issues, mental iliness alone does not constitute a defense of legal insanity, and there was
no evidence that defendant lacked the capacity to appreciate the wrongfulness of his conduct or
to conform his conduct to the law. MCL 768.21a(1). With regard to substance abuse, voluntary
intoxication cannot form the basis for an insanity defense, MCL 768.21a(2), and although
defendant mentions involuntary intoxication, he has not proffered any evidence that he suffered
from involuntary intoxication at the time of the offenses. “Defendant may not leave it to this
Court to search for a factual basis to sustain or reject his position.” People v Norman, 184 Mich
App 255, 260; 457 NW2d 136 (1990). Because there is no basis for concluding that an insanity
defense was a substantial defense and no basis for concluding that defendant tried to assert it,
defendant cannot establish a claim of ineffective assistance of counsel. Kelly, supra.

Likewise, defendant has not provided any witness affidavits or identified any evidence in
the record establishing that the proposed witnesses’ testimony would have yielded valuable
evidence that would have affected the outcome of trial. Moreover, defendant’s argument relies
on information that, according to his trial counsel, came to light on the first morning of trial. The
information arrived too late to file a notice of alibi, which defendant admits was the only relevant
purpose of the evidence, so we reject defendant’s argument that he made good-faith efforts to
assert the defense. Kelly, supra.

Defendant next argues that he is entitled to resentencing because the trial court
improperly scored 20 points for offense variable (OV) | (aggravated use of a weapon) and ten
points for OV 9 (number of victims). We decline to review defendant’s challenge to the scoring
of OV | and OV 9 because the record reflects defense counsel’s on-the-record expression of
satisfaction with those scores. See People v Carter, 462 Mich 206, 214-215; 612 NW2d 144
(2000).

Next, defendant argues that he must be resentenced because the trial court’s factual
findings supporting his sentence were not determined by a jury, contrary to Blakely v
Washington, 542 US 296; 124 S Ct 2531; 159 L Ed 2d 403 (2004). However, Blakely does not
apply to Michigan's indeterminate sentencing scheme. People v Drohan, 475 Mich 140, 164;
715 NW2d 778 (20006).

.
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We also reject defendant’s claim that he is entitled to resentencing because his sentence
for armed robbery is disproportionate and constitutes cruel and unusual punishment.
Defendant’s sentence of 126 months to 25 years is at the lowest end of the sentencing guidelines
range of 126 to 262 months. Under the circumstances, we find nothing disproportionate or cruel
about defendant’s punishment. Moreover, we generally affirm a sentence within the guidelines’
range unless there was an error in the guidelines’ scoring or the court relied on inaccurate
information. MCL 769.34(10). Here, defendant has not demonstrated either type of error, so we
defer to the Legislature’s determination of sentence proportionality as delineated by the
guidelines. Seeid.; People v Babcock, 469 Mich 247, 261-262; 666 NW2d 231 {2003).

In a supplemental brief filed in propria persona, defendant argues that there was
insufficient evidence to convict him of armed robbery because the witnesses’ identification of
him was tainted by a suggestive lineup. We disagree. “{W]hen determining whether sufficient
evidence has been presented to sustain a conviction, a court must view the evidence in a light
most favorable to the prosecution and determine whether any rational trier of fact could have
found that the essential elements of the crime were proven beyond a reasonable doubt.” People v
Wolfe, 440 Mich 508, 515; 489 NW2d 748, amended 441 Mich 1201 (1992). Under this
deferential standard, “a reviewing court is required to draw all reasonable inferences and make
credibility choices in support of the jury verdict.” People v Nowack, 462 Mich 392, 400; 614
NW2d 78 (2000). Two witnesses, the victim and a passenger in the car, identified defendant as
the perpetrator at pretrial lineups and in court. The victim testified that, during the robbery, she
got “a good look at [defendant’s] face,” that his face was “not even a foot away from [hers],” and
that defendant “was in [her] face.” She also noted that defendant was the same person whom she
had seen earlier in the “well-lit” apartment. The victim indicated that, when identifying
defendant in a pretrial lineup, she “pretty much knew off the bat who it was.”- She explained that
she had indicated that she was 90 percent certain that defendant was the person who robbed her,
“because there's still that little chance that it could have been somebody that Jooked identical to
him.” The passenger testified that he got a “good look™ at defendant’s face, and was 100 percent
certain that defendant was the person who committed the robbery. Levin explained that he could
clearly see defendant’s face under the car’s dome light, that defendant was “approximately two
feet” from him, and that the majority of defendant’s body was inside the car. Police testimony
was presented that the parking lot “was fairly well-lit.” Viewing this evidence in a light most
favorable to the prosecution, a rational trier of fact could reasonably conclude, beyond a
reasonable doubt, that defendant was the robber. The credibility of the identification testimony
was for the trier of fact. /d.

Defendant also claims that he was denied his right to due process because the pretrial
lineup procedure was unduly suggestive. Defendant argues that the other lineup participants had
a darker complexion, so he was the only individual fitting the description that the victim
provided to police. “An identification procedure that is unnecessarily suggestive and conducive
to irreparable misidentification constitutes a denial of due process.” People v Williams, 244
Mich App 533, 542; 624 NW2d 575 (2001). However, “to sustain a due process challenge, a
defendant must show that the pretrial identification procedure was so suggestive in light of the
totality of the circumstances that it led to a substantial likelihood of misidentification.” People v
Kurylezyk, 443 Mich 289, 302; 505 NW2d 528 (1993). In this case, the only evidence of
suggestion was that defendant was the only “light-skinned” African-American in the lineup,
which matched the victim’s original description. However, the victim also indicated to police

3
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that defendant was “not real light-skinned,” so without more, we are not persuaded that
defendant’s complexion invalidated the lineup. See People v Gunter, 76 Mich App 483, 490;
257 NW2d 133 (1977). Police are not required to exert extraordinary effort to arrange a lineup
of participants whose physical characteristics exactly match those of the defendant. See People v
Davis, 146 Mich App 537, 547; 381 NW2d 759 (1985). Even if it were possible to present a
lineup in which the participants looked identical, the purpose of the lineup would be thwarted
and misidentification would be almost unavoidable. Likewise, a lineup in which the defendant
represents the median of all physical features is likely as suspect as one in which some of the
defendant’s features set him apart. *“Physical differences between defendant and the other lineup
participants goes to the weight of the identification and not its admissibility.” People v Sawyer,
222 Mich App 1, 3; 564 NW2d 62 (1997). Defendant fails to persuade us that the lineup fostered
irreparable misidentification.  Kurylezyk, supra. Accordingly, we also reject defendant’s
alternative argument that he was denied the effective assistance of counsel because defense
counsel failed to move to suppress the identification testimony. Sabin, supra at 660.

Affirmed.

/s/ Peter D. O’Connell
/s/ Helene N. White
/s/ Jane E. Markey
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Before: White, P.J., Whitbeck, C.J., and Davis, J.
PER CURIAM,

Defendants appeal as of right an order that, in relevant part, denied their motion for
summary disposition pursuant to MCR 2.116(C)(7) and (10) on the grounds that there existed
genuine issues of material fact whether the motor vehicle and governmental employee exceptions
to governmental immunity existed. We affirm.

This case arose when defendant Deanna Lynn Mulrenin, the driver of a school bus for
defendant Center Line Public Schools, ordered eighth-grader Amber Seilicki to disembark from
the bus. Mulrenin was Amber’s regular bus driver. To reach the bus, Amber was required to
cross the street. On the day of the accident, Mulrenin apparently understood Amber to be
suspended from school, although there is some debate whether Amber had actually received
permission to ride the bus that day notwithstanding her suspension. Amber boarded the bus as

' Michelle Sloat is not a party to this appeal. We use the term “defendants” in this opinion only
in reference to Center Line Public Schools and DeAnna Lynn Mulrenin.
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usual, whereupon Mulrenin ordered Amber to get off. The two of them debated the matter for
some unspecified period of time, during which Amber became upset, embarrassed, and
emotional. She eventually disembarked, and Muilrenin ordered her to cross the street and go
home. Apparently, Amber did not do so immediately. At some point, Mulrenin deactivated the
school bus’ red flashing waming lights. Michelle Sloat had been stopped in her car alongside the
school bus, and when the lights were deactivated, Sloat attempted to pass the bus. At the same
time, Amber attempted to cross the street in front of the bus, where she collided with Sloat’s
vehicle.

A grant or denial of summary disposition is reviewed de novo on the basis of the entire
record to determine if the moving party is entitled to judgment as a matter of law. Maiden v
Rozwood, 461 Mich 109, 118; 597 NW2d 817 (1999). When reviewing a motion under MCR
2.116(C)(10), which tests the factual sufficiency of the complaint, all evidence submitted by the
parties must be considered in the light most favorable to the non-moving party, and summary
disposition is granted only where the evidence fails to establish a genuine issue regarding any
material fact. Jd., 120. Under MCR 2.116(C)(7), where the claim is allegedly barred, the trial
court must accept as true the contents of the complaint, unless they are contradicted by
documentary evidence submitted by the moving party. /d., 119.

As a general matter, “a governmental agency is immune from tort liability if the
governmental agency is engaged in the exercise or discharge of a governmental function.” MCL
691.1407(1). A public school district’s operation of a school bus system constitutes a generally
immune governmental function. Cobb v Fox, 113 Mich App 249, 257; 317 NW2d 583 (1982).
Exceptions to this broad grant of immunity should be construed narrowly. Robinson v Detroit,
462 Mich 439, 455; 613 NW2d 307 (2000). However, interpretation of statutory language
obligates us “to ascertain the legislative intent that may reasonably be inferred from the words
expressed in the statute.” Chandler v Muskegon Co, 467 Mich 315, 319; 652 NW2d 224 (2002).

The motor vehicle exception to governmental immunity, MCL 691.1405, excepts injuries
“resulting from the negligent operation . . . of a motor vehicle.” Our Supreme Court has
explained that “operation,” in this context, is limited to “the ordinary use of the vehicle as a
motor vehicle, namely, driving the vehicle.” Chandler, supra at 321-322 (emphasis in original).
Therefore, a vehicle that is undergoing cleaning while parked inside a maintenance facility is not
in “operation.” Jd., 316, 322. Similarly, a city-owned water truck that was parked at the side of
the road, with its warning lights activated, while the driver exited the vehicle to inspect a fire
hydrant was no longer in “operation.” Poppen v Tovey, 256 Mich App 351, 355-356; 664 NW2d
269 (2003). As this Court noted, “[o]nce stopped for this purpose, [the truck’s] presence on the
road was no longer “directly associated with the driving’ of that vehicle.” /d., quoting Chandler,
supra at 321.

However, Chandler and Poppen are significantly distinguishable. Simple, everyday
experience demonstrates that the act of driving does not entail constant movement. A vehicle
does not cease to be “driven” while temporarily halted for a stop sign or a traffic light. Under
some circumstances, temporary cessation of movement is “directly associated with the driving”
of a vehicle. Temporary stops are an integral part of the driving of a school bus, whether coming
to a halt before proceeding over railroad tracks or stopping to take on or discharge passengers.
The fact that a school bus is temporarily at rest does not take it outside the motor vehicle

2-
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exception under these circumstances. Although halted, the school bus is still being driven, and is
therefore still being operated as a motor vehicle within the definition provided by Chandler.

Our Supreme Court has also explained that “resulting from” cannot be satisfied by a
proximate cause analysis. Instead it requires, in the context of a police pursuit of a fleeing
vehicle, that the government vehicle “hit the fleeing car or otherwise physically force[d] it off the
road or into another vehicle or object.” Robinson, supra at 456-457, 457 n 14. This Court then
held that the motor vehicle exception requires the government-owned vehicle to physically and
directly cause the incident that results in injury. Curtis v City of Flint, 253 Mich App 555, 561-
562; 655 NW2d 791 (2002). Again, however, Robinson and Curtis are not directly applicable to
the facts here.

Both of those cases involved purely vehicular collisions where the plaintiff was inside a
vehicle, and the government-owned vehicle had no physical involvement in the injury-causing
collisions. In Robinson, the police made arguably questionable decisions to pursue fleeing
criminals, who crashed the vehicles they were driving. In Curtis, a driver, Kells, pulled over to
permit passage of an emergency vehicle that may not have been following proper emergency
protocol, whereupon the plaintiff crashed into the rear of Kells’ vehicle. The plaintiff then sued
the driver and owner of the emergency vehicle. In both cases, the plaintiffs were dismissed
because the government-owned vehicle must “be physically involved in the collision that caused
[the] plaintiff’s injuries, either by hitting [the] plaintiff’s vehicle or by physically forcing that
vehicle off the road or into another vehicle or object,” Curtis, supra at 562 (emphasis added).
This rule is not directly applicable where the plaintiff is not, in fact, in a vehicle at all. Instead,
the entirely consistent and more general rule is that the government vehicle must directly compel
the injury-causing accident.

There is no dispute that there was no physical contact between Amber and the school bus
here. However, even under Robinson and Curtis, there would not necessarily be physical contact
between the government vehicle and a plaintiff. For example, in Robinson, our Supreme Court
suggested that the motor vehicle exception would apply if, for example, a police vehicle had
rammed a car off the road and into an innocent pedestrian. See Robinson, supra at 445n 2, In
other words, it is sufficient for the government vehicle to cause an injury by placing some object
in motion, and that object then injures the plaintiff. This Court has found the motor vehicle
exception applicable where a government-owned vehicle drove over a piece of tire tread on the
road, thereby flinging the tire tread into the plaintiff’s windshield. Regan v Washtenaw Co Bd of
Co Rd Comm 'rs, 249 Mich App 153, 161; 641 NW2d 285 (2002).

The dissent notes that these cases still involve the government vehicle physically
contacting and physically forcing into motion the injury-causing object. Under the
circumstances of this case, where the driver prematurely turned off safety devices and violated
protocols mandated by law and unique to a school bus, the dissent’s observation is a distinction
without a difference. Because this case involves a school bus, it is viewed in light of the strong
public policy mandated by our Legislature’s enactment of the Pupil Transportation Act, MCL
257.1801 ef seq., among other statutory provisions. See Nolan v Bronson, 185 Mich App 163,
171-173; 460 NW2d 284 (1990), abrogated on other grounds by Chandler, supra (mostly
discussing predecessor statutes). Among other purposes, a school bus is designed to control the
motion of other vehicles on the highway, to promote one of the most important public policies
imaginable — the safety of our children. Our Supreme Court has explained how special school

3-
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busses are, noting in the context of no-fault insurance that the ‘“use” of a school bus — as
distinguished from any other ordinary public transit — includes both transporting students and
properly disembarking them. Pacific Employers Ins Co v Michigan Mut Ins Co, 452 Mich 218,
225-227; 549 NW2d 872 (1996). By operation of statute, the deactivation of a school bus’
wamning lights “is the signal for stopped traffic to proceed.” MCL 257.1855(2)(b). That is
precisely what occurred here.

A significant fact here, then, is that the defendant driver did physically place an object in
motion — by prematurely deactivating the waming lights on the bus, which constituted an
affirmative signal to waiting vehicles on the road to proceed. Defendant’s operation of the
school bus may be found to have directly caused the accident because it exercised control over
the physical movement of another vehicle. The motor vehicle exception could be found to apply
even though the bus was temporarily paused and did not itself physically strike Amber or
physically contact the car that struck Amber. Under the unique circumstances of a school bus
deactivating its warning lights, there is no principled reason to take this issue from the trier of
fact simply because there was no physical contact between the bus and the vehicle that struck
Amber.

The governmental employee exception to governmental immunity provides that the
employee of an agency exercising a governmental function “may be liable for grossly negligent
conduct” performied while acting within the scope of her authority “if that conduct is ‘the
proximate cause of the injury or damage.”” Curtis, supra at 562-563, quoting MCL 691.1407(2).
There is no dispute that this school bus did not have its flashing red warning lights activated at
the time of the accident, contrary to MCL 257.1855. At the time of the accident, MCL 257.1855
provided in relevant part as follows:

(1) A school bus driver shall actuate alternately flashing lights only when
the school bus is stopped or stopping on a highway or private road for the purpose
of receiving or discharging pupils in the manner provided in this act. . . . ’

(2) The driver of a school bus while operating upon the public highways
or private roadways open to the public shall receive or discharge pupils from the
bus in the following manner:

* * %

{(b) If the pupils are required to cross the roadway, the driver of a school
bus equipped with red and amber alternately flashing overhead lights ‘in
accordance with section 197 shall activate the alternately flashing overhead amber
lights not less than 200 feet before the stop, stop the bus as far to the right side of
the roadway or private road as is possible to provide for the safety of the pupils
being boarded or discharged, deactivate the alternately flashing overhead amber
lights, and activate the alternately flashing overhead red lights while receiving or
discharging pupils. Before resuming motion, the driver shall deactivate these

2 This bus’ compliance with MCL 257.1819 is not disputed.

4.
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lights and allow congested traffic to disperse where practicable. The deactivation
of these lights is the signal for stopped traffic to proceed.

Amber always crossed the street after exiting the bus. The driver was Amber’s regular driver, so
she knew that’ Amber would need to cross the street immediately after exiting the bus and that
she would need to activate the red flashing lights while Amber did so.

On the day of the accident, the driver understood Amber to be suspended from school and
therefore not permitted to ride the bus. There is some dispute whether Amber had nevertheless
been granted permission to ride the bus. The driver ordered Amber to leave the bus and debated
the issue with Amber to the point where Amber was crying and pleading to remain. The driver
nevertheless told Amber to leave, knowing that Amber was angry, embarrassed, and upset. The
driver then directed Amber to cross the street and deactivated the wamning lights. Given the
summary disposition posture of this case, there is no doubt that plaintiff has at least presented a
genuine issue of material fact whether the school bus driver’s conduct was “so reckless as to
demonstrate a substantial lack of concern for whether” Amber would be injured. See MCL
691.1407(7)(a), defining “gross negligence” as “conduct so reckless as to demonstrate a
substantial lack of concern for whether an injury results.”

In the context of the governmental employee exception to governmental immunity, the
dissent correctly notes that “the proximate cause” means that the driver’s conduct must be “the
one most immediate, efficient, and direct cause preceding an injury.” Curtis, supra at 563,
quoting Robinson, supra at 458-459. The dissent then goes on to conclude that it was not the
driver’s conduct, but rather plaintiff’s inattentiveness to traffic that meets that requirement. It
seems to us that this is a question properly determined by the trier of fact. We do not now hold
that the driver’s conduct was that sole cause. This case is before us on summary disposition.
Our inquiry is into the existence of a genuine factual question whether the driver’s conduct was
the “one most immediate, efficient, and direct cause.” We agree with the dissent that there is no
reason why the voluntary act of a child cannot be the proximate cause. We merely decline to
hold, on the basis of the record and procedural posture of the case before us, that it necessarily
was. Again, the driver ordered Amber to disembark, leaving Amber with no options other than
crossing the street. There is no dispute that the only reason the other vehicle drove forward and
was in a position to strike Amber was the driver’s deactivation of the warning lights on the bus.
There is testimony that the driver ordered Amber to cross the street, although Amber apparently
did not do so immediately. The driver was aware of Amber’s upset emotional state.

Affording every legitimate inference to the plaintiff, the driver had discharged an upset
13-year-old child by the side of the road. To go home, she would need to cross the road.
Students are required to cross in front of the bus, MCL 257.1855(3), where oncoming traffic is
difficult to see. Finally, the driver had deactivated the waming lights, directing traffic to
proceed. MCL 257.1855(2)(b). There is at least a genuine question of material fact whether
anything other than the bus driver’s conduct caused Amber and the other vehicle to come to be in
the same place at the same time. The trial court therefore appropriately denied summary
disposition on the issue of the governmental employee exception to governmental immunity.

-5

10:03 May 29, 2009 Jkt 048894 PO 00000 Frm 00236 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\48894.TXT SJUD1 PsN: CMORC

48894.0190



VerDate Nov 24 2008

229

Affirmed.

/s/ Helene N. White
/s/ Alton T. Davis
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Before: White, P.J., Whitbeck, C.J., and Davis, J.

WHITBECK, C.J. (dissenting).

[ respectfully dissent. Because | conclude that the government vehicle in this case did not
directly place the injury-causing object into motion and that none of Mulrenin’s actions, albeit
arguably grossly negligent, were the proximate cause of Amber Seilicki’s injury, I would
reverse.

1. The Motor Vehicle Exception

The ma_}ority interprets the language, “resulting from the negligent operation . . . of a
motor vehicle™ to hold that “the government vehicle must directly compel the injury-causing
accident.” According to the majority, “it is sufficient for the government vehicle to cause an

" MCL 691.1405.
% Ante at e
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injury by placing some object in motion, and that object then injures the plaintiff.”® The majority
then provides, for example, the situation where a police car rams another vehicle off the road and
into a pedestrian, or the situation where a government vehicle drives over debris, causing the
debris to fling into the air and strike another vehicle. According to the majority, Mulrenin
therefore placed into motion the vehicle that hit Seilicki by deactivating the bus’s warning lights.
However, in my opinion, this conclusion contradicts the majority’s own examples. In both
situations the majority cites, the government vehicle came into direct physical contact with the
injury-causing object and, in each example, that direct physical contact forced the injury-causing
object into motion. In this case, however, there was no direct physical contact between the bus
and the vehicle that hit Seilicki, nor was there direct contact between Seilicki and the bus.
Therefore, | would conclude that Seilicki’s injury did not result from the negligent operation of
the bus.

1. Governmental Employee Immunity

MCL 691.1407(2) provides in relevant part that a government employee is immune from
tort liability for injuries to a person caused by the employee while in the course of employment if
the following are met:

(a) The...employee ... is acting or reasonably believes he or she is acting
within the scope of his or her authority.

(b) The governmental agency is engaged in the exercise or discharge of a
governmental function. )

{c) The . . . employee’s . . . conduct does not amount to gross negligence that
is the proximate cause of the injury or damage.

Thus, if (a) and (b) have been met, as they plainly are in this case, “a governmental employee
may be liable for grossly negligent conduct if that conduct is ‘the proximate cause of the injury
or damage.”™

““Gross negligence’ means conduct so reckless as to demonstrate a substantial lack of
concern for whether an injury results.”> “[E]vidence of ordinary negligence does not create a
material question of fact concerning gross negligence. . .. To hold otherwise would create a jury
question premised on something less than the statutory standard.™

[Tlhe phrase “the proximate cause,” as used in MCL 691.1407(2)(c), is not
synonymous with “a proximate cause,” and . . . to impose liability on a

3
1d.
* Curtis v Flint, 253 Mich App 555, 562-563; 655 NW2d 791 (2002).
¥ MCL 691.1407(7)(a).
% Maiden v Rozwood, 461 Mich 109, 122-123; 597 NW2d 817 (1999).
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governmental employee for gross negligence, the employee’s conduct must be
“the one most immediate, efficient, and direct cause preceding an injury.”!”’

While plaintiff arguably presented evidence that Mulrenin was grossly negligent, this was plainly
not the proximate cause of Seilicki’s injuries.

I agree with that majority that, pursuant to MCL 257.1855(b), Mulrenin was required to
activate the red flashing lights while Seilicki exited and crossed the street. Here, there is
disputed evidence whether Mulrenin had activated any of the bus’s flashing lights at the time of
the accident. Nevertheless, Mulrenin admitted that the red flashing lights were not activated
when Seilicki exited the bus. In addition, there was testimony that (1) Seilicki was crying and
pleading with Mulrenin to let her ride the bus and became angry and embarrassed after being told
to exit the bus and that (2) Mulrenin was Seilicki’s everyday bus driver at the time of the incident
and was therefore likely aware that Seilicki was about to cross the street because Seilicki stated
that she did every time she exited the bus. Viewing the testimony in a light most favorable to
plaintiff, she has arguably presented evidence that Mulrenin was grossly negligent, that is, that
Mulrenin’s conduct was reckless and demonstrated a substantial lack of concern for whether an
injury to Seilicki would result.

However, it is manifest that none of Mulrenin’s actions or inactions were “the one most
immediate, efficient, and direct cause preceding”® Seilicki’s injury. As Seilicki acknowledged,
she attempted to run across the street without looking for cars. Seilicki’s crossing of the street in
this manner was plainly a more immediate, efficient, and direct cause of her injury than Mulrenin
having instructed her to leave the bus. Further, although there was deposition testimony
indicating that Mulrenin may have also told Seilicki to cross the street, that same testimony
indicates that Seilicki failed to immediately heed this instruction. Thus, again, Seilicki’s
decision to cross the street at the moment when she did was the immediate, efficient, and direct
cause of her injury. While plaintiff invokes the potential for children to act impulsively, nothing
in the language of MCL 691.1407(2) or the controlling case law suggests that the vol