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OVERSIGHT OF THE EMERGENCY ECONOMIC
STABILIZATION ACT: EXAMINING FINAN-
CIAL INSTITUTION USE OF FUNDING
UNDER THE CAPITAL PURCHASE PROGRAM

THURSDAY, NOVEMBER 13, 2008

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The Committee met at 10:05 a.m., in room SD-538, Dirksen Sen-
ate Office Building, Senator Christopher J. Dodd (Chairman of the
Committee) presiding.

OPENING STATEMENT OF CHAIRMAN CHRISTOPHER J. DODD

Chairman DoDD. The Committee will come to order.

Let me thank our witnesses in advance of their participation in
this morning’s hearing, and as is the normal practice, I will begin
with a brief opening statement. I will then turn to—I believe Sen-
ator Crapo is going to be making an opening statement, and then
to my colleagues who are here for any comments they may have
as well on the subject matter of today’s hearing, or any other mat-
ter related to the issue before us.

This hearing is the third hearing we have had in as many weeks
on the oversight of the economic stabilization act that was adopted
in the waning days of this Congress, and we did not have a hearing
during the election week, but we have had oversight hearings every
other week during that period of time on a variety of subject mat-
ters. And I fully recognized at the time that because of the election
cycle, not all of my colleagues could be here for those hearings, but
I appreciate very much those who were able to attend and partici-
pate, as well as the witnesses who came before us.

So today is our fourth hearing, and we will continue, by the way,
through the month of November, into December if necessary, to fol-
low up. Obviously, this matter requires our ongoing attention, as
all in this room certainly fully understand. And so I would just ad-
vise my colleagues to fully expect a very active Committee during
these weeks, as well as, obviously, beginning in January, I presume
even before the Inauguration on the 20th, to have an active period
of time, whether it is confirmation hearings or continued oversight
of the subject matter that is, of course, our financial situation in
the country.

Today’s hearing is entitled “Examining the Financial Institu-
tion’s Use of Funding under the Capital Purchase Program,” and
so I welcome all who are here. Today the Committee continues its
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oversight of the implementation of the Emergency Economic Sta-
bilization Act of 2008, known as EESA. Three weeks ago, we heard
from the administration witnesses about what steps they were tak-
ing to implement this important legislation. Today we hear from
four of our largest firms that have received assistance pursuant to
that law. We are also joined by three very distinguished witnesses
who will share their views on the effectiveness of recent actions by
lenders and regulators and on what additional steps would be ap-
propriate in order to help stabilize and strengthen our economy.

Forty-one days ago, President Bush signed into law the $700 bil-
lion EESA bill. Ten days later, on October 13th, the Secretary of
the Treasury announced that nine of the largest financial institu-
tions in our Nation, including the four who are with us today,
would receive a total of $125 billion of EESA funds in the form of
direct equity investments by the Treasury Department.

These investments of taxpayer dollars are not the only taxpayer-
backed benefits that have been made available to these and other
financial institutions. On the contrary, they amount to just a frac-
tion of the approximately $5 trillion taxpayer dollars that have
been put at risk in recent weeks and months for the benefit of our
Nation’s financial institutions. And I want to enumerate those be-
cause it is the subject matter of the hearing today to understand
what the expectation is coming back as a result of those kinds of
commitments.

Those $5 trillion have been committed in several forms, and let
me enumerate them for you: one, the guarantee of all non-interest-
bearing deposit accounts at federally insured banks and thrifts; the
increase in deposit insurance for interest-bearing accounts to
$250,000 per account; the guarantee of senior unsecured bank debt
for a period of 3 years, which financial institutions may opt out of;
the decision to place Fannie Mae and Freddie Mac, whose mortgage
financing is used by virtually every home lender in the country,
into conservatorship and provide them with a $200 billion Federal
backstop; the guarantee of hundreds of billions of dollars in money
market funds; the decision by the Treasury to reverse over two dec-
ades of tax law to allow companies, including financial institutions
and banks, to write off their taxes the losses of companies that
they acquire; the guarantee of major segments of the commercial
paper market; and, last, the creation by the Federal Reserve of nu-
merous facilities and special purpose vehicles for bank holding com-
panies, primary dealers, and commercial firms so that they can
find sources of reliable, affordable financing for their business ac-
tivities. The Fed alone has committed $1 trillion in tax dollars so
far to the recovery effort.

By any measure, these actions amount to an extraordinary com-
mitment of public resources. On some level, all of us, including
members of the public, expect that this extraordinary commitment
befits the extraordinary financial crisis now facing our Nation. It
is an unprecedented sum for these unprecedented economic times.

It is no secret that some who have received funds under EESA,
including some of the institutions represented here this morning,
did not ask for this funding. Nevertheless, they accepted it. Indeed,
given the irrationality of the markets that seemed to target and
take down one renowned firm after another, these public invest-
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ments serve as a seal of approval. That explains why so many
other firms are quickly lining up for their capital injections.

Given that fact, it is reasonable, I think, for us to ask, now that
they have the money that they have received, what are they going
to do with these resources. What is their responsibility to the citi-
zens of our country who are making enormous sacrifices to support
the financial sector and the economy as a whole? The acceptance
of public funding carries with it a public obligation, in my view.
One cannot benefit from taxpayer support in all of its many forms
and assume that one has no duty to serve that same taxpayer. The
people of this great country of ours are generous and under-
standing, but they are entitled, in my view, to expect that those
who benefit from their sacrifices will act with appropriate re-
straints and purpose. In my view, lenders who enjoy benefits con-
ferred by taxpayers owe those same taxpayers consideration that
includes the following:

First, that they preserve homeownership. This Committee has
said this over and over and over again, beginning with the very
first hearing almost 2 years ago, over and over again. In fact, one
of our witnesses here today was a witness 2 years ago before this
Committee and predicted some 2 million foreclosures. It now seems
quaint, that number. And yet at the time, it was suggested that
somehow he was exaggerating and engaging in hyperbole. We now
know the numbers this morning indicate how bad that situation is,
and I am going to continue on this. It is still confounding to me
why the Secretary of the Treasury and others refuse to understand
this is the heart of the problem. And until we address this, this
problem is not going to go away.

So the first issue is preservation of homeownership. The fore-
closure crisis is the root cause of the larger financial crisis, and the
root of the foreclosure crisis, of course, was bad lending practices
in which many of the well-known lending institutions engaged.
Until we solve the foreclosure problem, we will not have any hope
of solving the larger economic issues.

Now, I appreciate the efforts that numerous lenders have started
to make in this area, including some who are here today, and I ap-
preciate that very much. But more, much more, must be done on
a lender-by-lender as well as on an industry-wide basis to address
the foreclosure crisis. Even lenders who have modified a relatively
large number of loans are doing so in a manner whereby many of
those loans default or redefault. That does not seem to be good for
anyone, borrowers or lenders. Now is the time to utilize Hope for
Homeowners and other initiatives designed to truly preserve home-
ownership and stabilize the economy.

Second, lenders who receive public funds should use those funds
to lend. Many are failing to do that. CEOs have been directly
quoted as saying they intend to use public dollars to acquire other
financial firms and widen their capital cushion. Let me say as
clearly as I can this morning, hoarding capital and acquiring
healthy banks are not, I repeat not, reasons why Congress author-
ized $700 billion in emergency funding. The core purpose of this
law and the purpose of virtually every other action taken during
this crisis is to get lenders back into the business of lending. Credit
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is the lifeblood of the economy, and it is absolutely essential to
businesses and consumers.

Lenders have a duty to use these funds, in my view, to make af-
fordable loans to creditworthy borrowers on reasonable terms. If
they do not, then in my view they are acting outside the clear in-
tent of the statute and should reform their actions immediately.

Third, and last, lenders who are eligible for EESA funding and
for other items on the smorgasbord of Federal assistance to finan-
cial firms would do well to examine their executive compensation
policies. EESA sets forth clear, if modest, I might add, restrictions
on executive compensation for companies that receive financial as-
sistance under this act. I would suggest that these restrictions
serve as a beginning, not an end, to the restraint firms should
show in compensating their most highly paid employees.

Our Nation clearly is in a crisis. We all know this. We are at war
in two distance countries. Our financial markets remain uncomfort-
ably close to the precipice of collapse. Working Americans have
been forced to cut back in their personal lives, even as they have
been asked to shoulder the enormous burden of propping up the fi-
nancial sector. At this time of austerity and apprehension, it would
be regrettable if some carried on as if they do not owe a duty of
restraint and modesty to those countless Americans whose sacrifice
helps make your viability and prosperity possible of national eco-
nomic peril.

For those tempted to conduct business as usual with respect to
their compensation policies, I would simply ask: Where would your
company and your industry be today without taxpayer-backed de-
posit insurance, without taxpayer-backed guarantees of your bank
debt, without taxpayer-backed special lending facilities at the Fed-
eral Reserve, and without all of the other special benefits that your
industry is receiving courtesy of the American taxpayer?

If you believe that you would be no worse off than you are today,
then I invite you to return to the Treasury the billions of dollars
in taxpayer investments, guarantees, and discounts that you cur-
rently receive. And I wish you well as you try to make it on your
own. Until that happens, I think I speak for many Members of this
Committee and the Senate in saying that we want to see more
progress, and your friends in the financial sector, more progress in
foreclosure mitigation and affordable lending and in curbing exces-
sive compensation. And if that progress is not forthcoming, then we
are prepared to legislate—now if possible, but next year if nec-
essary.

With that, let me turn to Senator Crapo for any opening com-
ments he may want to make.

STATEMENT OF SENATOR MIKE CRAPO

Senator CrRAPO. Thank you very much, Mr. Chairman, and,
again, I appreciate the attention you have given to the need for
strong and continuous oversight by this Committee after now see-
ing the extreme and serious repercussions throughout every aspect
of our economy as a result of the credit crisis.

According to one study, for every dollar of net losses on loans and
securities, there is a multiplier of 10 in the reduction of credit. If
we use the most recent number of $1 trillion in writedowns and
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credit losses and take into consideration the fact that the banks
have raised $350 billion in new capital, there would be a $650 bil-
lion net loss and, using that formula, a $6.5 trillion loss in credit
available in the market. I am not sure whether these are the right
numbers or whether we actually know what they are or what the
deleveraging is. But it is clear that we are facing a significant cred-
it loss, and it has the potential to become even worse.

Secretary Paulson’s announcement that Treasury is not planning
to buy toxic assets and that there are more effective ways to use
the taxpayer dollars that have been provided provides a perfect op-
portunity to assess the results of the rescue package and to con-
sider other directional changes.

As you know, Mr. Chairman, I was not one of those who sup-
ported the notion of purchasing these toxic assets and have been
very concerned that not only was the taxpayer not adequately pro-
tected, but that Treasury’s proposal to buy toxic assets created an
incentive for investors to stay on the sidelines and watch what the
Government would do to then step in at a later date and either buy
or purchase or finance purchases from the Government at a dis-
count.

I am very interested in what ways our witnesses believe these
taxpayer dollars should be used and in what direction we should
go. I have always believed that the direct utilization of our re-
sources to increase liquidity with specific actions was a more appro-
priate direction that we should take, and I am hopeful to hear the
witnesses’ advice on those matters as well.

In addition, Mr. Chairman, I hope that we can get into a strong
discussion about some of the broad regulatory, structural reforms
that we need to consider. Again, as you know, I have strongly ar-
gued for regulatory reform of our financial institutions, and this is
an opportunity now for us to evaluate just exactly what is the regu-
latory structure our Nation should have.

This week, the head of the CFTC said that he believes the
United States should scrap the current outdated regulatory frame-
work in favor of an objectives-based regulatory system consisting of
three primary authorities: a new systemic risk regulator, a new
market integrity regulator, and a new investor protection regu-
lator. The risk regulator would police the financial system for haz-
ards that could ratchet across companies to have broad economic
consequences. The market integrity regulator would oversee safety
and soundness of exchanges and the key financial institutions, ef-
fectively acting as a replacement for existing bank regulators and
the SEC’s function of regulating brokerages. The investor protec-
tion regulator would protect investors and business conduct across
all firms.

This is a similar idea to the outline provided in March by Sec-
retary Henry Paulson of the Treasury, and I for one believe we
should evaluate these kinds of proposals. I hope we also evaluate
the potential for a single regulator, as has been done in other parts
of the world where we have seen some significant effectiveness. But
whatever our new regulatory structure is, I think it is important
that we move from the outdated regulatory structure that we have
now into one that still protects a strong, viable market, but allows
for the consumer protections and the other protections against the
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systemic risks that we are seeing today that the Chairman has de-
scribed. And I look forward to working with you closely as we
evaluate this important part of our regulatory system.

Thank you, Mr. Chairman.

Chairman DobpD. I thank you, Senator, very much.

Let me just say to you very quickly here, it is my intent as
Chairman of the Committee that we are going to examine thor-
oughly the whole issue of modernization of financial regulations.
And these suggestions you have made this morning, among others,
will certainly be a part of the Committee’s deliberation. It is maybe
the most important issue for us in the long term for this Com-
mittee to address and make recommendations to the full Senate.

Senator CRAPO. Thank you, Mr. Chairman. As we do that, we
have got to be sure we get it right, and I look forward to working
with you.

Chairman DobDD. Senator Johnson. Congratulations, by the way.
Welcome back.

STATEMENT OF SENATOR TIM JOHNSON

Senator JOHNSON. Thank you, Mr. Chairman, for holding this
hearing today.

Since the passage of the bailout, which I voted against, this Com-
mittee has talked with the regulators regarding the implementa-
tion of the $700 billion package. While there are clearly some con-
cerns about implementation, it is moving forward. I think it is
equally important that this Committee talk with the institutions
that are receiving this money, and I thank the witnesses for being
here today.

I have been concerned in past weeks with reports of continued
executive compensation, expensive trips, and other benefits for
CEOs of some companies receiving Government help, and reports
that over one-half of Capital Purchase Program funds will be used
to pay investor dividends. In a business environment where ac-
countability has clearly been lacking and contributed to our current
economic situation, I want assurances from financial organizations
using Treasury funds that they will not misuse the taxpayers’
money and that there will be punitive actions by Members and reg-
ulators if funds are misused.

I have a problem with the funds being used for executive com-
pensation and dividends. Both of these should be rewards for a job
well done, and that is currently not the case for many in this in-
dustry.

The intent of the bailout was to stabilize troubled financial insti-
tutions and help those businesses and individuals on Main Street
affected by the credit freeze—a freeze resulting from poor decisions
in the subprime mortgage market. Those making the decisions on
how to spend the $700 billion and those receiving the funds must
remember this intended use.

Thank you, Mr. Chairman.

Chairman DopD. Thank you very much, Senator.

Senator Martinez.
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STATEMENT OF SENATOR MEL MARTINEZ

Senator MARTINEZ. Mr. Chairman, thank you very much for call-
ing this timely hearing, and thank you also for your very pas-
sionate remarks, and I tend to agree with much of what you had
to say.

Let me begin by just saying that over the last several days I
have had the opportunity to travel around the State of Florida, and
the news on the ground is really not good. Talking to bankers, real
estate developers, and others in the home industry, it is clear to
me that until we change the dynamics of what is occurring today
where foreclosures continue to pile up, where we continue to see
banks—and I am talking now about local banks, I am talking about
community banks, I am talking about Main Street banks that are
being told by regulators that even though they have performing
loans that are on their books, because they are real estate loans,
perhaps they should call them in. And all of a sudden we have now
builders that are in the toughest of times but able to maintain that
business going and keep people on the job, being told that their
lines of credit are being canceled or not extended because the
banks simply are being squeezed by regulators.

This is a real problem. It also relates to the problem that they
are facing at the level of not also being sure what is going to occur
with TARP. You know, one set of rules was first put out. They were
going to try to work under that set of rules, and now changes have
been made to how the Treasury is handling the whole TARP mat-
ter. I think some clear guidelines so that bankers and others in the
lending business know exactly what the rules of the game are
going to be are essential, and I think the sooner we do that, the
better that it is going to be.

Florida has the third highest foreclosure rate in the Nation, and
it is clear to me that Florida’s entire economy—and I think the Na-
tion’s—is impacted by the homeownership crisis. And in my view,
until we stem the tide of foreclosures, until we begin to find effec-
tive ways of—and I commend some of the banks that are here
today for what they are doing. Some of them have been at some
events that we have tried to sponsor to help families stay in their
homes. To keep those loans as performing loans and active loans,
as opposed to foreclosures, is something I think we need to work
toward.

Until we get to the bottom of this, until we get to the foreclosure
crisis, I do not think any of these other problems are going to ame-
liorate. I think this crisis began with homeownership problems,
and I think it is going to end when we get a handle on that side
of the equation. And I believe that your comments are precisely on
point. I think we need to ask that as these infusions of capital are
being made to the large financial banks, that capital then move
downstream and is out there to help local businesses who cannot
get credit, to help borrowers who would buy a house if they could
just get a loan, and maybe not with 20 percent down but with
something different than that.

The bottom line is that until we turn the tide of where we are
today in terms of the housing crisis and the foreclosure crisis, I be-
lieve that our entire economy continues to be at risk. And I look
forward to hearing the testimony from the witnesses today.
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I very much support the efforts by FDIC Chairman Sheila Bair
to put a more aggressive approach to loan modifications. I think
she is on the right track, and I believe that it is time that we get
this done and we get aggressive about it. We have done a number
of things, the administration has done a number of things, all well
intended and, I think, designed to do some good to the problem.
But they have all been timid and they have been late. I think we
nﬁed to get aggressive and get ahead of the problem once and for
all.

You are right. We heard a couple of years ago about 2 million
foreclosures, and we wish that that was the end of the story. And
if we do not get ahead of this, if downward spiraling prices of
homes does not get stemmed, if we don’t get a floor on the housing
economy, I think we are going to see this problem only continue to
escalate.

Thank you.

Chairman DobDD. Thank you for that, and, of course, the news
this morning is, I think, 9,128 foreclosures on average per day in
the month of October, up 5 percent from the month of September
and up 25 percent from a year ago. So the problems persist.

Senator Casey.

STATEMENT OF SENATOR ROBERT P. CASEY

Senator CASEY. Mr. Chairman, thank you very much, again, for
calling this hearing and keeping a steady vigilance of this problem.
I just have a very short statement.

I think that the witnesses here today know as well as anyone in
this room knows, anyone in the country would know, that until we
get serious about the foreclosure problem, we are not going to be
able to tackle this, and no financial system or no financial institu-
tion is going to be in good shape until we do that.

Unfortunately, the Treasury Department does not seem to have
the same urgency with regard to preventing foreclosures and help-
ing homeowners as it had to get the legislation passed and to help
financial institutions. Of course, that is my opinion, but I think
there is a broad consensus that they are not moving with the same
intensity that they moved to get the legislation passed, the emer-
gency economic stabilization legislation passed in October.

This foreclosure problem is an ever bleeding wound on our econ-
omy, and until we get serious about it, we are not going to rescue
our financial system and, therefore, stabilize our economy more
broadly.

I was just looking at the numbers today from across the country,
but just in terms of Pennsylvania, the State that I represent, which
is not in the top ten, fortunately for us, still, in October, the fifth
straight month where Pennsylvania saw that more than 4,000 fore-
closures filings, the largest—I should say the longest such stretch
since at least 2005.

So we have got much work to do on this issue, and I hope that
the Treasury Department moves with much greater speed than
they have demonstrated so far when it comes to preventing fore-
closures. And that is why I think this hearing and so many like it
are so important, Mr. Chairman.

Thank you very much.
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Chairman DobDD. Thank you very much, Senator.
Senator Brown.

STATEMENT OF SENATOR SHERROD BROWN

Senator BROWN. Thank you, Mr. Chairman, for calling this morn-
ing’s hearing and those hearings that have preceded it. Thank you
for all the work you have done in the last several weeks with over-
sight and with what we need to do, discussing what we need to do
in the future.

I want to thank our witnesses. I commend the banks that have
recently announced major efforts to modify loans in a broad and
meaningful fashion. I appreciate the efforts of those on the panel
who are advocating on behalf of our Nation’s homeowners. Thank
you for that.

It has been a month and a half since Treasury Secretary Paulson
and Federal Reserve Chairman Bernanke and their colleagues
came before this Committee to ask for the authority to commit
$700 billion for stabilizing our economy. Congress responded quick-
ly to provide that authority, as we know, but as Secretary Paulson
recognized in his testimony then, such an extraordinary grant of
authority must be accompanied by oversight and by transparency.

Mr. Chairman, you were accomplishing the former, the oversight.
I am not convinced we have achieved the latter. Almost 3 weeks
ago, the people of northeast Ohio learned that National City Bank,
which had been in business since 1845, would be purchased by
PNC. The taxpayer funds that would have been allocated to Na-
tional City were instead allotted to PNC. PNC will be able to take
advantage of the recent decision by the IRS to permit banks to
write off the losses of banks that they acquire without limitation.

I do not fault in any way PNC in this. Given the Government’s
decisions, its actions made sense. It gives every indication it will
be a good corporate citizen, as National City has been in Cleveland.
But while this was the first acquisition funded by the Emergency
Economic Stabilization Act, it appears it will not be the last. Sev-
eral banks have indicated they plan to use taxpayer capital for ac-
quisitions. I have asked Treasury a number of questions regarding
the planned acquisition of National City as well as the larger issue
of using taxpayer funds to finance mergers and acquisitions. Sev-
eral of my colleagues on this panel have done the same. I am not
aware of any answers having yet been supplied.

The American people are waiting for answers, too. Many of them
were not thrilled with the idea of committing $700 billion in tax-
payer money to some of the very companies that engineered this
crisis. They know we face a credit crunch, but must reconcile that
against companies that seem to be carrying on business as usual,
as Senator Johnson said, with their lavish retreats and their
healthy bonuses.

I hope our witnesses today will provide some answers. We all un-
derstand, as Secretary Paulson discussed yesterday, the need to
change tactics when one approach does not work or when, as Sec-
retary Paulson said, circumstances change. But the purpose of the
legislation we passed remains the same: to unfreeze the credit mar-
kets. If taxpayers’ funds are not going to be used for lending, then
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we need to give serious thought to whether this effort still makes
sense.

The whole purpose of the economic rescue bill is to prevent a re-
cession from becoming something worse, maybe not the Great De-
pression, but perhaps the Not So Great Depression. I mean no of-
fense to our witnesses, but I did not vote to save Wall Street. I
voted to save Main Street. I voted to save Main Street not just
from the credit crunch that has engulfed the country for the past
few months, but from the grinding pace of foreclosures that has
gripped my State for several years.

I do not see how any strategy to right the economy can succeed
if it does not bolster banks’ lending efforts and fix the damage from
the evaporation of lending standards over the past several years.
We have only solved half the problem if we get credit to a tool and
die shop, but its employees are losing their homes.

We are finding ourselves forced, in effect, to impose underwriting
standards in the middle of a loan rather than at the outset. That
inevitably is going to be messy. Some loans will still default. Some
people just bought too much house or lost a job and simply cannot
afford their mortgage or any mortgage. But we owe it to the mil-
lions of homeowners facing foreclosure to work with them. It is in
the investor’s interest to keep that person in the home rather than
taking on the expense of foreclosure and selling it into today’s mar-
ket. And it is in the Government’s interest to accept an imperfect
approach as the better alternative to inaction.

As Franklin Roosevelt said some 70 years ago, “Better the occa-
sional faults of a Government that lives in a spirit of charity than
the consistent omissions of a Government frozen in the ice of its
own indifference.”

We cannot be indifferent to the millions of Americans who face
the prospect of losing their homes. We need to live in a spirit of
charity while making very rational—very rational—decisions on
how to deploy the resources of the Federal Government to help
both the struggling credit markets and the millions of people who
depend on them.

Thank you, Mr. Chairman.

Chairman DoDD. Thank you very much, Senator, and before
turning to Senator Schumer, you have made the point, and it de-
serves being remade. I read this morning about we are going to see
the Treasury move now to consumer issues on credit cards and car
loans, and that sounds good. But to put that ahead of homeowner-
ship to me is just, once again, denying the underlying problem that
we face.

Senator Schumer.

STATEMENT OF SENATOR CHARLES E. SCHUMER

Senator SCHUMER. Thank you, Mr. Chairman. I want to thank
you for your diligence throughout this period of holding a whole se-
ries of hearings. It is vital that we make sure that the programs
implemented by Treasury and the Federal Reserve are accom-
plishing the goals of restoring our financial system and our econ-
omy, and these hearings play a major role in that, so I thank you.

Now, although we seem to have avoided the devastating effects
of a full-fledged depression through the recent emergency interven-
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tions, particularly the Government backing interbank lending and
business deposits at banks, we still face frozen credit markets for
consumers and businesses as well as a recession that threatens to
be too long and too painful for the entire country.

I am glad that Secretary Paulson and the rest of the Treasury
team have finally seen the light and decided to abandon asset pur-
chases. It was the worst-kept secret in Washington that the asset
purchases and the auctions Treasury proposed would not work and
were likely to be scrapped. During the entire negotiations, from the
days you and I, Mr. Chairman, and some of the others sat across
the table, Treasury never figured out how to price the assets,
whether by auction or by purchase. So it was just a matter of time
until Secretary Paulson finally acknowledged that reality, and I am
glad he did so we could move on.

Now, many of my colleagues and I recognized that capital injec-
tions were clearly the correct approach from the beginning, and we
gave Secretary Paulson the authority to do them without him ask-
ing for them. Now I suspect he is grateful we did, since it has be-
come the most indispensable tool to restore confidence in our finan-
cial system, and I am glad we have moved away from auction and
asset purchase and to capital injection.

But the Capital Injection Program is not working either, not be-
cause there is a fundamental flaw in the concept of capital injec-
tion, but because of the way the program is structured. Because of
the way it is structured, it is not meeting its goals of improving
stability in the system and increasing lending the way it should.
Treasury’s stated purpose for the capital injections was to give
banks a strong capital base so that they could increase lending into
the economy for things like credit cards, auto loans, and small busi-
ness loans. But in these uncertain and difficult times where nobody
is sure of asset values, banks are inclined to hoard rather than de-
ploy capital. They do not know how much lower the value of the
assets they have will go, so they are hoarding the new capital in
case they go lower. And in its zeal to include the largest banks and
avoid any stigma in participating, Treasury failed to make the
rules strict enough to overcome that inclination. And as a result,
the Capital Injection Program is not producing very much new
lending.

Even if Treasury may not be able—now I intend to ask the wit-
nesses here from the banks why they are not lending more with
this additional capital. But even if Treasury cannot change the
terms retroactively, any new capital injection must come with
tougher requirements. Treasury should revise the terms for the
next $125 billion, and if they come to us and ask us for the addi-
tional $350 billion, I intend to write those provisions—do my best
with, I know, the support of many of my colleagues here, to put
those provisions into the new terms of the law.

Because consumers and businesses around the country depend
on credit, if it is not available, the recession will be deeper and
longer than it has to be. And yesterday Secretary Paulson said,
well, let us focus on auto loans and credit card loans and small
business loans. But he is ignoring the best way to get to do it,
which is through the Capital Injection Program, but a Capital In-
jection Program with some stringency, with making sure that the
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institutions who take it—and I am against forcing institutions to
take it; I think that was a bad idea—but that those who take it,
need it, should have to meet some requirements.

It is particularly true for small businesses that need credit to ex-
pand and create jobs. I just got a call yesterday and saw up in Buf-
falo a company of 300 employees, been there for a long time, cannot
get a loan. Good-paying jobs in Buffalo, they do not come easy, and
they are ready to go under even though the firm has been in busi-
ness for a long time. And I am sure that story can be repeated in
every one of our States over and over and over again. Small busi-
nesses need credit to expand and create jobs. They also need it to
keep their doors open to protect the jobs they have. Millions more
jobs could be in jeopardy if we do not fix the lending markets, and
fast. The Federal Reserve Quarterly Lending Report for the third
quarter reported that 75 percent of banks have tightened credit on
commercial and industrial loans to small firms during the third
quarter. That was up from 65 percent in the second quarter and
50 percent in the first.

So Senator Kerry and I have been working on adding some tar-
geted small business items to the stimulus package, such as tempo-
rarily waiving all lender and borrower fees, and increasing the
maximum loan amount, and I will be asking these questions in ad-
dition to encourage banks to lend to small business as larger
banks.

I also believe, as some have stated—I think you, Mr. Chairman,
and I could not agree with you more—that tougher terms should
include more stringent restrictions on executive compensation to
ensure that there are not incentives for executives to take excessive
risk and more help for struggling homeowners. Chairman Bair’s
proposal in combination with the change in bankruptcy laws—and
I believe this will only work if we change the bankruptcy laws—
is the clearest and cleanest solution.

One more point, Mr. Chairman. It is critical that we ensure the
Government’s capital is not wasted in other ways. I am calling for
any mergers completed with the help of TARP money first to be ap-
proved by Treasury. And this relates to my colleague from Ohio’s
point. While there are mergers that should take place to improve
systemic stability and encourage lending, in a very weak institu-
tion a merger may be the right way to go. Giving away Govern-
ment money so that it can be used to gobble up competitors in a
way that will not have any impact on the overall stability of the
financial sector should not be endorsed.

Mr. Chairman, the Government’s assistance has to include sig-
nificant help from Main Street as well as Wall Street. Consumers
and businesses must see improved access to credit as a result of
the Government’s actions, and struggling homeowners must see a
renewed commitment from the Government to help them avoid
foreclosure.

I look forward to discussing these issues with the panel, and
thank you for holding the hearing.

Chairman DoDD. Thank you very much, Senator.

We have been joined by Senator Bayh, and I do not want to
spring it on you here just as you sit down, but would you like to
make an opening comment, Senator?
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STATEMENT OF SENATOR EVAN BAYH

Senator BAYH. No, Mr. Chairman, except to say that I share the
concerns of our colleagues as I understand that they have been ex-
pressed with regard to executive compensation dividends and, most
of all, getting the capital that has been provided into the market-
place to get the job done for which it was intended.

So I look forward to hearing from our panelists, and thank you
for this very, very timely hearing.

Chairman DopD. Thank you very much, Senator.

Well, let me welcome our panelists, and I am going to introduce
them briefly and then turn to them for any opening statements.
Let me encourage you to try and keep your statements relatively
brief, if you can, and then we take the full statements, obviously,
as part of the record, and any supporting documentation or evi-
dence that you think would be helpful for the Committee to have,
we will consider it as accepted at this juncture. So I look forward
to your full testimony.

Let me, first of all, introduce Martin Eakes, and Martin is no
stranger to this Committee. In fact, at the outset of my remarks,
I pointed out that we had witnesses in February of 2007 to come
and talk about the very issue which is the subject matter in part
of today’s hearing, and it was Martin Eakes who made the state-
ments that caused some voices in this city and elsewhere to ridi-
cule his predictions of 2 million foreclosures 2 years ago. So, Mar-
tin, we thank you for being with us.

Martin is the CEO and founder of Self-Help, a community devel-
opment lender, and CEO of the Center for Responsible Lending. He
has received numerous awards, including the MacArthur Founda-
tion Fellowship in 1996, and I want to note, as I did a minute ago,
that in 2007, Martin Eakes testified before this Committee—at one
of our first hearings, I might add, under my chairmanship—that
there would be 2 million foreclosures, a number that was met with
great skepticism by people in the industry, and others. I think ev-
eryone would agree today that we would be lucky if that were the
number, as Senator Martinez pointed out, that we were actually
dealing with.

Next to Martin Eakes is Barry Zubrow, who is Executive Vice
President and Chief Risk Officer for JPMorgan Chase, also serves
as the Chairman of the New Jersey Schools Department Authority.
I do not know which is the tougher of those two jobs. We thank
you for being with us.

Our next witness is Mr. Gregory Palm, Executive Vice President
and General Counsel, The Goldman Sachs Group, and a member
of its Management Committee. He joined Goldman Sachs as a part-
ner in 1992. Previously, Mr. Palm served as law clerk to Justice
Lewis Powell of the Supreme Court. We thank you, Mr. Palm, for
being with us.

Then we will hear from Susan Wachter, who is the Richard
Worley Professor of Financial Management and a professor of real
estate and finance at the Wharton School, University of Pennsyl-
vania. She served as Assistant Secretary for Policy Development
and Research at HUD from 1998 to 2001.

The next witness is Anne Finucane. Anne is the Global Cor-
porate Affairs Executive of Bank of America Corporation, also
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serves as the Northeast President, Executive Vice President of Cor-
porate Communications, and a member of the CEO senior manage-
ment team. She is someone I have known for a long time. Anne,
thank you for being here with us today.

We are then going to hear from Jon Campbell, who is the Chief
Executive Officer of the Minnesota Region and Executive Vice
President of Wells Fargo Bank. In his current position, he is re-
sponsible for the Wells Fargo Regional Banking Mergers and Ac-
quisitions Program.

And our final witness is Ms. Nancy Zirkin, well known to many
of us here. She is Executive Vice President and Director of Public
Policy for the Leadership Conference on Civil Rights. Ms. Zirkin
joined the Leadership Conference in 2002, and under her leader-
ship the organization has gone from a 10-person operation to four
times as many who work on these issues, and, Nancy, we thank
you for joining us this morning.

With that, Martin Eakes, we welcome you to the Committee, and
the floor is yours.

STATEMENT OF MARTIN EAKES, CHIEF EXECUTIVE OFFICER,
CENTER FOR RESPONSIBLE LENDING

Mr. EAKES. Good morning, Chairman Dodd and Members of the
Committee. Thank you for holding this hearing and for inviting me
to testify.

My organization Self-Help has made $5 billion of loans to 55,000
low-wealth families to purchase their first homes. I take it person-
ally when people are losing those homes.

I am also the CEO of the Center for Responsible Lending, a non-
profit, non-partisan research and policy organization dedicated to
protecting homeownership. I have been at this work a long time,
more than 10 years, trying to stop abusive loans and foreclosures.

In 1998, I helped put together the coalition in North Carolina of
banks, credit unions, realtors, home builders, seniors, churches,
civil rights groups, housing groups, to put together an almost unan-
imous bill to stop abusive lending in North Carolina.

I have testified at Federal Reserve and congressional hearings
starting in 2000, and virtually one or two every year since. In 2007,
I testified in front of this Committee saying that we had a silent
storm of foreclosures that were 20 to 30 times the magnitude of
Hurricane Katrina in its devastation. Unfortunately, that storm is
no longer silent.

So you will excuse me, I hope, for being a little bit impatient at
this point. I have taken calls and sat with hundreds of parents fac-
ing foreclosure, and every single one of them are numb in their face
and have tears in their eyes, and I have had to watch them lose
their homes. I have sat in State legislative hearings where 90-year-
old grandmothers walk to the podium with their walker, saying
that they were looking in the want-ads to get a job so that they
coultt):l prevent foreclosure of their home. They were not going to get
a job.

Let me just say flat out that voluntary efforts by lenders and
servicers, while admirable, will not fix the problem of bad loans in
this country and the problem of foreclosures. The voluntary efforts
have been too little, too late at every single stage of the crisis. It
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is not that Hope Now, the voluntary association, intends to be inef-
fective, but there are structural barriers that make it so. Eighty
percent of the foreclosures we see today are happening in private
label securities. These are subprime loans and Alt-A that are in
these complicated structured securitizations.

Within those securitizations, the various tranches have what we
call “tranche warfare.” When one party benefits, another one loses,
and they threaten to sue the servicer if they continue modifying
loans. Fifty percent of the subprime and Alt-A loans that are sub-
ject to foreclosure have piggyback second mortgages, which makes
it almost impossible to structure and modify those loans, because
you still have a party that is not part of the solution.

Then, finally, one of the most pernicious barriers is that there is
actually an incentive in the industry now to foreclose versus work-
ing out loans. Loan servicers who govern these securitizations get
paid when they foreclose, but they do not get paid when they work
out a loan. They just do not get paid. In the worst cases, the
servicer gets paid twice when it forecloses. The world owes Bank
of America, one of the best banks in America, a debt of gratitude
for taking on the thankless task of cleaning up Countrywide’s
wasteland of unethical lending practices. But Bank of America has
not had time to get rid of Countrywide’s affiliates which prevent a
conflict of interest in fees that are paid to its own affiliates every
time there is a foreclosure. For most of Countrywide’s foreclosures,
they would order a credit report and an appraisal, purchased from
an affiliate that they owned 100 percent every time there was a
foreclosure. They would order a forced placed insurance for people
who got behind on their payments, again, from a company 100 per-
cent owned by Countrywide. And, finally, when there was a fore-
closure necessary, the trustee that was hired was 100 percent
owned by Countrywide. In my book, that is simply corrupt.

I have been in meetings where the senior executives of the larg-
est banks have talked about being arm-twisted into accepting the
$25 billion of Government risk capital at a dividend rate of 5 per-
cent. Taking the money was an act of patriotism, agreed to in order
to protect the anonymity of those other banks, those anonymous
ones that really were weak enough to actually need it.

Let me just say on this panel we have four of the strongest, best
managed financial institutions in the world, but not a single one
of these banks would exist today if it were not for support and
backing from the Federal Government. If there were not Federal
deposit insurance and access to the Federal-backed liquidity win-
dows at the Federal Reserve and Federal Home Loan Bank, not a
single one of these banks would have survived from August 2007
until today.

So there is a duty to fix these loans and make the steps, and
there are two things we need to do right now. The first has been
referenced already. Lift the ban on judicial loan modifications so
that loans against a personal residence can get fixed if the lender
is unwilling to do it voluntarily. Note that the recent bills that
have been presented to fix this bankruptcy provision would not
allow a modification of the home loan if the lender voluntarily
modified it in advance. Lifting the ban on judicial modifications for
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residences is what solved the debt problem for farmers in the
1990s, and it will do the same thing here.

No. 2, we should insist that Treasury invest up to $50 billion of
the $700 billion, or 7 percent, in the plan proposed by Sheila Bair
and the FDIC. It is the only plan that has been put forward thus
far that will actually work to help the foreclosures on the ground.
Many of you commented in your opening statements that we can-
not solve this crisis until we go right to the source, which is fore-
closures and the spillover effect. Every time a house gets fore-
closed, it damages and destroys the neighbors all around it.

The FDIC’s plan is really the carrot, if bankruptcy is the stick,
saying do the right thing or we will let a court do it. This is a car-
rot. What the plan says is let us induce loan servicers to make the
loan modifications that have not been able to be done voluntarily.
It would set a 31-percent housing-payment-to-income ratio as the
threshold for what is an affordable modification. And in order to
have the lenders reduce the interest rates on their loans to as low
as 3 percent or extend the term or defer principal to get the loan
to an affordable level, the Government would then take on 50 per-
cent of the redefault losses if those loans that were modified even-
tually went to default. Loan servicers have told us that is their big-
gest concern, so it addresses the problem not only taking on 50 per-
cent of the losses, there is still an incentive for the lenders to not
throw losses at the Government because they would still have
losses themselves.

This program could reach 3 million households. If 2 million of
them were successful and one-third redefaulted, the one-third
would create $100,000 of loss per house, let’s assume, times a mil-
lion households, would be $100 billion of loss. The Government’s
50-percent share of that would be $50 billion. It is a pretty paltry
£Q‘Lmount to invest to actually solve the problem that we have been
acing.

When are we going to insist that the taxpayer funds that were
set up to solve this problem are actually spent on the people who
are losing their homes, particularly in Florida and Arizona and
Michigan, Ohio and California, places where the problem is utterly
out of control?

So I thank you for holding this hearing. I appreciate your work,
and let me help you any way I can in putting some pressure on
Treasury to do the right thing.

Chairman DopD. Thank you, Martin, very much. And I am sure
we are going to—I know I am going to raise the question with the
other panelists about the Sheila Bair proposal, and just get pre-
pared as witnesses to anticipate that question that Mr. Eakes has
raised and address it.

Mr. Zubrow, thank you for being with us. You have to pull that
microphone a little closer to you.

STATEMENT OF BARRY L. ZUBROW, EXECUTIVE VICE
PRESIDENT, CHIEF RISK OFFICER, JPMORGAN CHASE

Mr. ZuBrow. Thank you very much, Mr. Chairman. Chairman
Dodd and Members of the Committee, thank you for including us
in today’s hearing on the Capital Purchase Program. I am pleased
to represent JPMorgan Chase before this Committee. You have
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with you my detailed written testimony. Given the size of this
panel, allow me to summarize a few key points.

At JPMorgan Chase, we believe that the Government’s invest-
ment in our firm comes with a responsibility to honor the goals of
the Capital Purchase Program. To that end, we are using the CPP
funds to expand the flow of credit into the U.S. economy and to
modify the terms of hundreds of thousands of residential mort-
gages. At the same time, we continue to maintain prudent business
practices and underwriting standards that have helped JPMorgan
Chase to create and maintain a fortress balanced sheet.

What does this mean in practice? Let me begin with our loan
modification efforts, which we believe will help to strengthen the
U.S. real estate markets and to keep people in their homes.

Last week, we announced the significantly expanded loan modi-
fication program that we expect will help roughly 400,000 addi-
tional families to stay in their homes. Since early 2007, Chase has
helped about 250 families avoid foreclosure, primarily by modifying
their loans or their loan payments. Our new initiative is reaching
out to additional customers of Chase, but also to Washington Mu-
tual and the EMC unit of Bear Stearns, which are now part of the
bank.

As part of these efforts, we are opening 24 regional counseling
centers to provide borrowers with face-to-face help in high delin-
quency areas.

We are hiring over 300 new loan counselors, bringing our total
to more than 2,500, so that homeowners can work with the same
counselor from the start to the finish of the process.

Proactively, we are reaching out to borrowers to offer pre-quali-
fied modifications, such as interest rate reductions and principal
forbearance.

We seek to expand the range of financing alternatives which are
available to our customers and to provide an independent review
of each loan before moving it into the foreclosure process. Until all
of these changes are fully implemented—we hope within the next
90 days—we have stopped any new foreclosure proceedings on our
owner-occupied properties.

The Capital Purchase Program’s goal of providing capital to the
U.S. economy is absolutely consistent with our own core business
of supporting our customers through lending operations. Despite
the challenges economic conditions, we continue to provide credit to
our customers, whether they are consumers, small businesses,
large corporations, not-for-profit organizations, or municipalities.

Throughout the past year, during some of the most turbulent and
difficult conditions many of us have ever witnessed, we have prided
ourselves on being there for our clients, whether by making mar-
kets, committing capital to facilitate client business, investing in
infrastructure and other projects, or making loans to creditworthy
borrowers. In short, we have been open for business and we con-
tinue to be open for business. The CPP enhances our ability to lend
to consumers and businesses large and small, and we are com-
mitted to honoring the goals of this program.

The Committee has also asked us to address executive compensa-
tion practices, and I am pleased to do so. JPMorgan is in business
for the long term, and our compensation philosophy reflects that.
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Simply stated, we believe that compensation should be based on
the long-term performance of our firm and the individual’s con-
tribution to his or her business, and to provide important and ap-
propriate safeguards for safe and sound behavior. We require our
senior executives to retain at least 75 percent of all their equity
awards that are granted to them so that their interests are aligned
with the long-term interests of our shareholders. We offer no gold-
en parachutes or special severance packages. Our top executives
are subject to the exact same severance provisions as all of our em-
ployees.

Even prior to the CPP, our firm had in place a bonus recoupment
policy. We have obviously amended that to ensure full compliance
with the terms of the CPP.

We are not yet in a position to provide specific information about
compensation for this year, given that the year is not complete.
However, given the type of year we are experiencing and even
though we have produced profitable results in each quarter to date,
I have little doubt that employees and executives will make sub-
stantially less than they did last year. Let me also state very clear-
ly that the CPP money will have no impact on the compensations
that are taken for JPMorgan Chase employees or executives.

The Government’s investment in our firm came along with a spe-
cial responsibility, as you have noted, Mr. Chairman, to America’s
taxpayers. We fully intend to honor that responsibility by pro-
moting the goals of the CPP while also acting prudently and sen-
sibly and in the interests of all of our shareholders to maintain a
healthy and vibrant company.

Many believe that irresponsible lending was one of the causes of
the current distress in the financial markets. No one wants a re-
peat of those mistakes. Every day we seek to make capital avail-
able in a responsible, safe, and sustainable way to help get the
economy back on track.

John Pierpont Morgan once said that he wanted to do first-class
business in a first-class way. That continues to be a guiding prin-
ciple for us. It remains our goal and our commitment to our cus-
tomers, to our shareholders, our employees, and to the taxpayers
of this Nation.

Thank you very much.

Chairman DopD. Thank you very much.

Mr. Palm.

STATEMENT OF GREGORY PALM, EXECUTIVE VICE PRESI-
DENT AND GENERAL COUNSEL, THE GOLDMAN SACHS
GROUP, INC.

Mr. PALM. Thank you. Chairman Dodd and Members of the Com-
mittee, on behalf of Goldman Sachs, I wish to thank you for invit-
ing us to participate in today’s hearing.

Clearly, the last several months have been an extraordinary and
unsettling time in financial markets and the economy generally.
The actions taken by Congress, regulators, and the administration
to address the market dislocation have been significant and deci-
sive. We also recognize, however, that much remains to be done,
and hard and thoughtful work will be required by all of us. We look
forward to working with all concerned parties to work our way
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through the current crisis and to identify and address the failings
that have led to this difficult situation.

First, the Committee asked us to discuss our plans for the use
of funds provided under the CPP. Goldman Sachs’ principal busi-
nesses are investment banking, securities, and investment manage-
ment. A number of our core businesses require the commitment of
capital. In investment banking, offering strategic advice remains at
the center of what we do. But clients frequently expect our advice
to be accompanied by access to the capital necessary to make that
advice actionable and practical. In short, our value to clients de-
pends not only on the quality of our advice, but on our willingness
to draw on both our expertise and balance sheet to help finance
transactions or support a company’s strategic direction.

In addition, Goldman Sachs plays a very significant role as a
market maker. As you know, market making is essential to the li-
quidity, efficiency, and stability of financial markets. In dislocated
markets, the role we play as a market maker on behalf of our cli-
ents can be challenging, but it is even more important. Illiquid
markets and the resulting lack of price discovery produce volatility.
Having the ability to take the other side of a client’s transaction
and establish a price for an instrument contributes to the broad
functioning of markets.

With the $10 billion in capital received through the TARP Cap-
ital Purchase Program, Goldman Sachs has additional capacity to
inject capital and liquidity, which will contribute not only to the
stability of financial markets, but to their vitality and growth.

In addition, we play an important role as a co-investor with our
clients. Goldman Sachs has and will raise funds to inject capital
across the corporate capital structure. These funds will extend
needed capital to a variety of companies whose growth opportuni-
ties would otherwise be limited.

For example, we recently established a $10.5 billion senior loan
fund that makes loans to companies in need of capital. The fund
invests both our own capital and that of our clients. This is signifi-
cant because the normal market mechanisms to facilitate the ex-
tension of credit in many areas have broken down. In the next
year, Goldman Sachs expects to launch additional funds and deploy
capital to various parts of the market.

You also have asked us to discuss the compensation in the con-
text of executive compensation standards for financial institutions
that participate in the Capital Purchase Program and how we align
compensation with performance.

First, perhaps an obvious point, since the year is not yet finished,
no financial compensation decisions have been made at Goldman
Sachs. We are only now in the process of reviewing performance
and making recommendations for year-end compensation. The
Compensation Committee of the Board of Directors, which is com-
prised solely of outside independent directors, determines the ap-
propriate compensation for Goldman Sachs’ executives.

Second, we have complied and will comply with all executive
compensation standards and restrictions imposed as a result of our
participation in the CPP. The CPP executive compensation require-
ments will be a focus at our Board Compensation Committee meet-
ing next week.
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I would also note that Goldman Sachs has never had special
golden parachutes, employment contracts, or severance arrange-
ments with its executive officers, and that we have always believed
that the potential for increased compensation should never be an
incentive for excessive risk taking.

Third, and most importantly, I want to make clear that the
firm’s bonuses for 2008 will be paid only out of the firm’s earnings
for 2008, not its capital, and certainly will not increase as a result
of having received TARP funds.

Since we became a public company, we have had a clear and con-
sistent compensation policy. We pay our people based on three fac-
tors: the performance of the individual, the performance of the
business unit, and the performance of the firm taken as a whole.
And that is a long-term perspective.

Compensation for each employee is comprised of salary and
bonus. Generally, the percentage of the discretionary bonus award-
ed in the form of equity increases significantly as an employee’s
total compensation increases. In fiscal year 2007, for example, the
equity portion of our senior-most executives’ compensation was 60
percent.

All of the equity rewards are subject to future delivery and/or de-
ferred exercise. This aligns employees with the long-term interests
of our shareholders. In that vein, our CEO, CFO, COOs, and Vice
Chairmen are required to retain at least 75 percent of the equity
they have received as compensation since becoming a senior execu-
tive officer.

Overall, we believe our compensation policy, which is consist-
ently and rigorously applied no matter how good or bad the market
environment, has produced a strong record of aligning performance
with compensation.

Since 2000, Goldman Sachs has exhibited a correlation between
changes in net revenues and compensation of 98 percent. I will not
dwell on our record over that period because I would like to make
one final point.

All that said, while we are on track to deliver positive results for
year-end 2008 despite remarkably challenging markets and events,
net revenue for the year will be lower than in recent years. As
such, compensation also will be down very, very significantly this
year across the firm, particularly at the senior levels. We get it.

As to mortgage servicing, finally, on the subject of modifying
home loans, I would emphasize that Goldman Sachs has never
been a significant originator of residential mortgages. A Goldman
Sachs affiliate, Litton Loan Servicing, services residential mortgage
loans. We acquired Litton a little less than a year ago. As part of
its business, Litton expends significant resources to identify home-
owners who may be in danger of losing their homes and works with
them on potential solutions, like loan modifications—whether it in-
volves lowering the interest rate, changing the principal amount, or
otherwise. These are all designed to allow the homeowners to stay
in their homes. Over time Litton has been able to demonstrate to
loan owners that loan modifications very often produce lower losses
than foreclosures.

In the last 12 months, for example, Litton has modified in excess
of 41,000 mortgage loans totaling approximately $7.5 billion in
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principal balance. The number of employees dedicated to this effort
over this period has increased 400 percent.

Although modifications to existing mortgage loans are not a
magic panacea that will cure all that ails the current housing mar-
ket, we believe that thoughtful restructuring of existing arrange-
ments to provide homeowners with payment relief is a positive step
toward combating its decline.

Mr. Chairman, we look forward to working with you and the
Committee to accomplish the important tasks set out in the Emer-
gency Economic Stabilization Act. I would be happy to answer any
questions.

Thank you.

Chairman DopD. Thank you, Mr. Palm, very, very much.

Dr. Wachter, we thank you for being with us this morning.

STATEMENT OF SUSAN M. WACHTER, WORLEY PROFESSOR OF
FINANCIAL MANAGEMENT, WHARTON SCHOOL OF BUSI-
NESS, UNIVERSITY OF PENNSYLVANIA

Ms. WACHTER. Thank you. Chairman Dodd and other distin-
guished Members of the Committee, it is my honor to be here today
to provide my perspective on the ongoing mortgage crisis and how
and why stabilizing the housing market is essential to stabilizing
the broader U.S. economy.

The ongoing crisis in our housing and financial markets derives
from an expansion of credit through poorly underwritten and risky
mortgage lending. Until the 1990s, such lending was insignificant.
By 2006, almost half of mortgage originations took the form of
risky lending.

The unprecedented expansion of poorly underwritten credit in-
duced a U.S. housing asset bubble of similarly unprecedented di-
mensions and a massive failure of these loans and to today’s sys-
tem breakdown.

Today’s economic downturn could become ever more severe due
to the interaction of financial market stress with declines in hous-
ing prices and a worsening economy feeding back in an adverse
loop. We have the potential for a true economic disaster.

I do not believe we will solve our banking liquidity problems if
the housing downturn continues, and the housing market decline
shows no signs of abating.

Moreover, despite bank recapitalization and rescue efforts, eco-
nomically rational loan modifications that would help stabilize the
market are not occurring. We must directly address the need for
these loan modifications in order to halt the downward spiral in
mortgage markets and the overall economy.

It is critical to bring stability to the housing market. While today
prices may not be far from fundamental levels, just as they over-
inflated going up, there is great danger for overcorrection on the
downside.

In our current situation, as prices fall, market dynamics give rise
to further expectations of price decline, limiting demand, and sup-
ply actually increases due to increased foreclosures, causing prices
to decline further. A deflationary environment with demand de-
creases due to expectations of further price decline was in part re-
sponsible for Japan’s “lost decade” of the 1990s.
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We cannot rely on a price decrease floor at currently market-jus-
tified fundamental levels if we rely on market forces alone, even,
it appears, if augmented by the interventions so far of the Federal
Reserve and Treasury. In fact, home inventories are not declining,
and up to half of the inventory of homes are being sold through
foreclosures at fire-sale prices in many markets. The Case-Shiller
Price Index reflects the massive deterioration of housing wealth so
far. Since the peak in 2006, housing values have fallen over 20 per-
cent. While another 5- to 10-percent fall could bring us to market-
clearing levels, actual price declines may far exceed this. And as
house prices decline, these declines undermine consumer con-
fidence, decrease household wealth, and worsen the system-wide fi-
nancial stress.

While banks have been recapitalized through the Capital Pur-
chase Program—and there is discussion of the use of this funding
for acquisitions—as yet, there is little evidence that bank lending
has expanded. In order for the overall economy to recover and for
conditions not to worsen, prudent lending to creditworthy bor-
rowers needs to occur. Without financing for everyday needs, for
education, small business investment and health, American fami-
lies are at risk. And today the U.S. economy and the global econ-
omy are depending on the stabilization of their financial well-being.
Moreover, the plans that are already in place do not appear to be
leading to the modification of loans at the scale necessary in order
to assure a market turnaround at fundamental levels instead of a
severe and ongoing overcorrection.

Barriers to economically rational loan modifications include con-
flicting interests, poor incentives, and risks of litigation to modify
loans, particularly to modify loans deriving from mortgage-serv-
icing agreements.

Given the freefall in housing markets and its implications for
credit conditions and the overall economy, there is a need for poli-
cies to address these barriers today.

It is both necessary and possible to take effective action now.
While housing values may not be far from fundamental levels, as
housing values continue to fall, resolving the problem will become
increasingly difficult and costly. Thus, solutions that are now pos-
sible may not be available going forward. Without expeditiously
and directly addressing the housing market mortgage crisis, the
Nation is at risk.

Thank you.

Chairman DopD. Thank you very much, Doctor. That is very
worthwhile testimony.

Ms. Finucane, welcome to the Committee, and I want to under-
score the point that was made by Martin Eakes, the appreciation
of what Bank of America did. I think it was a number like $8.4 bil-
lion or something dedicated to foreclosure mitigation. That has not
gone unnoticed. We welcome you to the Committee.

STATEMENT OF ANNE FINUCANE, GLOBAL CORPORATE
AFFAIRS EXECUTIVE, BANK OF AMERICA

Ms. FINUCANE. Thank you. Good morning, Chairman Dodd and
Members of the Committee.
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At the outset, I would like to emphasize Bank of America’s con-
tinued strength, stability, and commitment to serving local commu-
nities, even during these challenging times. Bank of America
earned $5.8 billion in the first three quarters of this year, rein-
forcing our position as opposed to one of the most profitable finan-
cial services companies in the world.

In recent months, Bank of America has taken three major steps
that are contributing to the alleviation of the financial crisis faced
by our Nation.

First, at the encouragement of the Federal Government but with
no Government assistance, Bank of America acquired Countrywide
Financial Corporation at a time when the mortgage industry was
being viewed with increasing alarm as a risk to the broader health
of the national economy. Since that acquisition, Bank of America
has announced providing relief for more than $100 billion in loans,
enough over 3 years to keep up to 630,000 borrowers in their
homes.

Second, with the encouragement of the Federal Government but,
again, with no Government assistance, in the midst of the impend-
ing failure of Lehman Brothers, Bank of America announced plans
to acquire Merrill Lynch.

Third, despite having completed our own capital-raising effort
with no Government assistance, Bank of America agreed to partici-
pate in the TARP Capital Purchase Program. We agreed to partici-
pate in this program at the encouragement of the Treasury, and we
do so in the belief that it is in the best interests of the national
financial system.

With regard to the Bank of America home loan modification pro-
gram, we are intensely focused on helping borrowers stay in their
homes. In the last 6 months, Bank of America has announced two
major home retention programs that together will address the
needs of up to 630,000 homeowners and $100 billion in current
home loans. We have more than doubled the number of our home
retention professionals in the last year to more than 5,600 individ-
uals who are equipped to serve eligible borrowers with this new
program, elements beginning on December 1. A foreclosure process
will not be initiated nor will it be advanced for a customer likely
to qualify until Bank of America has made a decision on a cus-
tomer’s eligibility. Modification options will include, among others,
FHA refinancing under the Hope for Homeowners Program, inter-
est rate reductions, and principal reductions.

Now I would like to address more specifically our participation
in the TARP program. Under the TARP program, we have received
$15 billion from the Treasury in exchange for shares of preferred
stock. This investment by Treasury is designed to be a profitable
one for the Federal Government. With these capital levels, Bank of
America is focused on serving the financial needs of our customers,
so we would look at about a 9-percent Tier 1 capital ratio.

So what are we doing? Well, by example, in the third quarter of
this year, we have made more than $50 billion of mortgage loans
and more than $6 billion of home equity loans. Further, business
lending remains strong, and we have continued making loans to
States and municipalities in a time of extraordinary uncertainty.
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While the fourth quarter results are not available until January,
thus far this year our total commercial, large corporate, and Gov-
ernment commitments have increased by more than $33 billion, or
6 percent. The funding of new loan commitments this year has in-
creased by 6 percent over the previous year. And, in addition, we
have committed or reaffirmed nearly $23 billion of credit to State
and local governments thus far in 2008. And with this enhanced
capital, we are now actively engaged in the purchase of mortgage-
backed securities contributing to the increased liquidity in the mar-
ket, which was one of the original objectives of the TARP program.

Finally, I would like to address the issue of executive compensa-
tion, which has been the subject of much discussion here today and
in relation to the TARP program. Executive compensation at Bank
of America will not be paid using the capital infusion received from
Treasury last week. The Bank of America Board of Directors in-
stead determines executive compensation on an annual basis based
on the financial performance of our company, and as I stated pre-
viously, Bank of America has earned $5.8 billion in the first three
quarters of this year.

Nevertheless, as these earnings are reduced compared to pre-
vious years, this year’s bonus compensation pool for senior man-
agers at Bank of America is expected to be reduced by more than
50 percent. While final decisions on our compensation have not
been completed by the board, executive compensation levels are not
impacted nor will they be enhanced by last week’s capital infusion
from the Treasury.

With that, I will conclude my testimony. Thank you, Senator
Dodd, and Members of the Committee.

Chairman DopD. Thank you very much, Ms. Finucane.

Mr. Campbell, thank you. Welcome to the Committee.

STATEMENT OF JON CAMPBELL, EXECUTIVE VICE PRESI-
DENT, CHIEF EXECUTIVE OFFICER OF THE MINNESOTA RE-
GION, WELLS FARGO BANK

Mr. CAMPBELL. Mr. Chairman and Members of the Committee,
I am Jon Campbell. I am Executive Vice President of Wells Fargo’s
Regional Banking group. Thank you for allowing me to comment on
Wells Fargo’s participation in the Capital Purchase Program.

Wells Fargo believes that our financial system is more important
than any one individual company. We believe the Capital Purchase
Program is a positive step toward stimulating the United States’
economy. It is Wells Fargo’s intention to use the CPP funds for ad-
ditional lending and to facilitate appropriate home mortgage solu-
tions.

Wells Fargo continues to be one of the strongest and best capital-
ized banks in the world. The investment from the U.S. Government
adds to our already strong balance sheet and will enable Wells
Fargo to offer appropriately priced credit at a time when several
sectors of the financial industry have shut down.

Since mid-September when capital markets froze, Wells Fargo
has led the industry in lending to existing and new creditworthy
customers. During this time nonprofit organizations, hospitals, uni-
versities, municipalities, small businesses, farmers, and many oth-
ers had nowhere to turn when their existing capital market chan-
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nels vanished. We were there to provide credit so they could con-
tinue to offer the services that our communities depend upon.

We are able to lend through these difficult times because of our
emphasis on prudent and sound lending which includes under-
standing what our customers do and what their financing needs
are. As demonstrated over the past several years, we are willing
to give up market share if a product is not in the best interest of
our customers. And simply put, those companies that didn’t put the
customer at the center of every decision they made are no longer
here today.

We intend to expand lending in all of our markets. As demand
warrants, we will have more than adequate capital to lend to cred-
itworthy customers in an appropriate manner and, as required, will
pay back the CPP investment with interest.

Wells Fargo remains a strong lender in areas such as small busi-
ness and agriculture. By volume, we are the No. 1 commercial real
estate lender in this country. In fact, we grew commercial real es-
tate loans 37 percent year to date in 2008. And our middle market
commercial loans—made to Fortune 1500-sized companies across
the country—are up 24 percent from this same time last year.

As far as consumer lending is concerned, we are certainly open
for business. Our consumer loan outstandings have increased al-
most 9 percent in the third quarter of 2008 in comparison to the
same quarter in the previous year.

The Committee has asked whether CPP funds would be spent on
executive compensation. The answer is no. Wells Fargo does not
need the Government investment to pay for bonuses or compensa-
tion.

Wells Fargo’s policy is to reward employees through recognition
and pay based on their performance in providing superior service
to our customers. That policy applies to every single employee,
starting with our Chairman and our CEO. For example, the disclo-
sures in our 2008 proxy statement show that the bonuses for all
Wells Fargo named executive officers were reduced based on lower
2007 performance.

Mr. Chairman, since the middle of 2007 when you convened your
Housing Summit, Wells Fargo has implemented the principles you
laid out by working with borrowers at each step of the mortgage
crisis. With the changes in our economy and the continuing de-
clines in property values across many parts of the country, even
more people do need our help.

As a number of new foreclosure relief programs require capital
to implement, the availability of CPP funds will make it easier to
successfully reach delinquent homeowners. This capital, leveraged
with the announcement this week of a streamlined large-scale loan
modification process that applies to loans serviced for Fannie Mae
and Freddie Mac, will enable Wells Fargo to utilize a variety of
programs quickly and also institutionalize an approach that
servicers can rely on going forward.

The strength of our franchise, earnings, and balance sheet posi-
tions us well to continue lending across all sectors and satisfying
all of our customers’ financial needs, which is in the spirit of the
Capital Purchase Program.
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Mr. Chairman and Members of the Committee, thank you, and
I look forward to your questions.

Chairman DopD. Thank you very much.

Last, but not least, Ms. Zirkin. We thank you very much for
being before the Committee.

STATEMENT OF NANCY M. ZIRKIN, EXECUTIVE VICE
PRESIDENT, LEADERSHIP CONFERENCE ON CIVIL RIGHTS

Ms. ZIrRKIN. Thank you, Senator Dodd and other Members of the
Committee. Again, I am Nancy Zirkin, Executive Vice President of
the Leadership Conference on Civil Rights, our Nation’s oldest and
largest civil and human rights coalition.

Let me begin by saying why the foreclosure crisis is so important
to LCCR. Homeownership has always been one of the most impor-
tant goals of the civil rights movement. It is the way most Ameri-
cans build wealth and improve their lives, and it is essential to sta-
ble communities.

For decades, LCCR has worked to break down barriers to fair
housing, as well as the barriers from redlining and predatory lend-
ing, to the credit that most people need to own a house.

For these reasons, we have argued for a number of years that the
modern mortgage system was terribly flawed, that countless irre-
sponsible and abusive loans were being made, often in a discrimi-
natory way, and that without better regulations things would not
end well.

Now, after years of denial, I think it is quite obvious that the
mortgage crisis is definitely not contained. But to date—and de-
spite the best efforts of you, Mr. Chairman, and others—the whole
collective response, based on voluntary efforts, has not done much
to actually turn the tide.

At the same time, there are helpful ideas out there now such as
the FDIC proposal and the efforts of Bank of America and others.
However, LCCR remains convinced that the best way to quickly re-
duce foreclosures is to let desperate homeowners modify their loans
in Chapter 13. It would give borrowers leverage to actually nego-
tiate with servicers and give them a last resort when the negotia-
tions do not work.

It does not use public funds, and more importantly, it would
quickly help other homeowners and our economy by keeping the
value of the surrounding homes from being eroded, stopping a vi-
cious cycle that can only lead to more foreclosures.

We recognize that the bankruptcy relief has faced intensive oppo-
sition from industry, which is ironic to us given the number of
lenders that have obtained bankruptcy relief themselves.

Opponents say that allowing bankruptcy would make investors
hesitant, limiting “access to credit” for underserved populations.
Well, the fact is right now, because of the years of irresponsible
lending, there is no access to credit for most of the people, anyway.

We are glad that since your last hearing several banks and the
GSEs have planned to drastically increase their loan modification
programs, following what the FDIC is doing with IndyMac. We are
all for voluntary efforts. Every home that is saved is a step in the
right direction.
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However, industry efforts have not provided enough affordable,
lasting solutions for the borrowers. This obviously has a lot to do
with securitization and second mortgages. Until these obstacles can
be overcome, industry efforts cannot be a substitute for actually
helping homeowners directly. The stakes are simply too high be-
cause the credit drought will not be mitigated until foreclosures are
controlled.

While LCCR is disappointed that the bankruptcy relief that was
blocked earlier this year, we are encouraged by some of the recent
discussions with FDIC about a new mortgage guarantee program.
As we understand it, the plan would give new incentives for loan
servicers to reduce payments to 30 percent debt-to-income ratio in
return for Government guarantees.

If the plan can be implemented quickly, and just as importantly,
if it is quickly used by the servicers, we believe it will be a great
improvement over existing efforts, including Hope for Homeowners
Act, moratorium, or even the existing IndyMac plan. It also aims
directly at the cause of the economic crisis—foreclosures. So it is
a wise investment, especially with the latest controversies over how
Wall Street has been using our tax dollars.

For all of these reasons, while we have a few reservations, we
strongly believe that the FDIC plan is well worth a try, and it
should be adopted as quickly as possible.

Before I conclude, I would be remiss, especially because this is
the 40th anniversary of the Fair Housing Act, if I did not note that
any measure to implement the financial rescue law must be done
in a way that is fully consistent with all applicable civil rights
laws—something I discuss in greater detail in my written testi-
mony.

Again, Mr. Chairman, thank you for the opportunity of testifying,
and I look forward to answering questions.

Chairman DobpD. Thank you very, very much, Ms. Zirkin, and I
appreciate your testimony and the testimony of all our witnesses.
It has been very helpful this morning.

I am going to have the clock on for 7 minutes, and we will try
to keep to that, if we can. We have good participation here today,
and I want to make sure everybody has a chance to raise some
issues.

Let me, if I can off the bat, focus my first question to the bank
representatives here, and I include Goldman Sachs in that because
I know you are in the business of becoming a bank. You are the
fourth largest bank holding company, I believe, and so I am going
to ask the question of you as well. Let me ask the three questions
and then ask you to respond, if you can.

One important tool used by the Federal Government to address
the freeze in credit markets was the guarantee, as you are all
aware, of senior unsecured bank debt for all maturities. This pro-
gram covers all lending institutions for 30 days, after which any
bank can opt out of the program.

So my first question to you, I would like to ask whether any of
you here at the table this morning have any plans to opt out of this
program.

Second, I would like to know from the panelists if their institu-
tions have made use of any of these number of facilities that were
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created to help maintain liquidity, and since they were created in-
cluding the commercial paper funding facility, as I have said,
whether the panelists’ intentions are to make use of these funds.

And, third, for those of you whose institutions offer money mar-
ket funds, has the Federal guarantee on those funds been helpful
to keeping those funds in your institutions?

Why don’t we begin with you, Mr. Zubrow?

Mr. ZuBROW. Thank you very much, Mr. Chairman.

With respect to your first question about the guarantee of senior
bank debt and whether or not JPMorgan Chase is going to opt out
of that program, we are still evaluating that and have not yet made
a determination on that. Obviously, once we do, we are happy to
come back to you and let you and your staff know how we have de-
cided to handle that.

With respect to the commercial paper funding facilities, we cer-
tainly think that those have been very helpful in the marketplace,
and certainly we have been an active issuer of commercial paper,
and many of our clients have been active issuers of commercial
paper. And it is absolutely clear that those facilities have been very
helpful in bringing back investors into that marketplace, and I
think that has been a very helpful step forward.

Then with respect to your third question with respect to the Fed-
eral guarantee program, you know, there again, you know, we
think that that has been a helpful addition to liquidity in the mar-
ketplace, and we think that it is going to make a big difference for
bringing investors back into the market.

Chairman DoDD. And it has helped keep those funds in your
own

Mr. ZUBROW. And it certainly helped keep funds in the money
market funds. We have certainly seen a significant increase—we
obviously saw a major increase in inflows into our funds, particu-
larly our Treasury funds, with these different additional programs
both for ourselves and across the industry. We have seen a shifting
back into what are called the “credit funds” or the “prime funds,”
which suggests, you know, greater liquidity going into the cor-
porate sector.

Chairman DoDD. So all of these issues have been very helpful to
JPMorgan Chase?

Mr. Zurow. Correct.

Chairman DoDD. Yes. Mr. Palm.

Mr. PALM. With regard to your three questions, first, on the opt-
out, we have no plan to opt out, but we are still evaluating the pro-
gram. And as I understand it, certainly the final details of the pro-
gram have not been announced, and comments have been provided.

Second, the CP facilities and so on, again, I think those have
been helpful broadly across markets and certainly for our clients.

And, third, on the money market funds and so on, we believe
that will ultimately be quite helpful. What we saw at our firm,
which sounds similar to JPMorgan, was there was a great flow of
monies out of some of our funds into other funds, i.e., the Fed-re-
lated funds, and now some of that money has flowed back.

Chairman DoDD. Because of the guarantee.

Mr. PALM. I think so, yes. So obviously, indirectly ultimately that
will be of benefit to the credit markets and companies.
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Chairman DoDD. I agree with that as well, but the institution—
Goldman Sachs has benefited clearly as a result of the Federal
guarantee.

Mr. PALM. Yes, we believe it is a benefit to the market.

Chairman DoDD. Ms. Finucane.

Ms. FINUCANE. I think we see it positively on all three fronts.
Certainly the money market fund insurance has been a real posi-
tive. We have no plans to opt out. We do need some further guid-
ance to fully understand that. And the same on the commercial
paper, it is a real positive.

Chairman DobpD. Well, thank you for that as well.

Let me jump, if I can, I want to—I will exclude Mr. Eakes and
Ms. Zirkin from the discussion—I am sorry. I apologize. Mr. Camp-
bell from Wells Fargo.

Mr. CamPBELL. It is OK, Mr. Chairman. I actually was not of-
fended at all.

Chairman DobpD. No, no, no.

[Laughter].

Mr. CAMPBELL. Quickly, as it relates to the senior debt guaran-
tees, we are still in an evaluation phase, and so I am not in a posi-
tﬁ)n to answer that. But we would be happy to get back to you on
that.

As it relates to the commercial paper guarantee, it clearly made
a very positive difference in the marketplace. There were numbers
of companies who had depended upon that market for many years
for liquidity that were frozen out. That market has——

Chairman DoDD. Including Wells Fargo?

Mr. CAMPBELL. To some extent, but actually, my answer is more
from my perspective as a banker and looking at the customers we
take care of. And I saw it more there. Since I am not part of our
treasury group, I do not want to comment on what the effect was
specifically on Wells.

And as it relates to the money market fund guarantees, the only
comment I would offer is that while it has been very helpful and
it has clearly helped with outflows, there is a consideration we all
need to be thoughtful of, and that is, what is the impact on core
bank deposits where we have now created basically a similarity be-
tween the money market funds and deposits? And I just think we
have to be careful and

Chairman DobDD. That is a legitimate point.

Mr. CAMPBELL [continuing]. Consider that as we move forward.

Chairman DoDD. But Wells Fargo has benefited itself from that
guarantee is my point.

Mr. CAMPBELL. Yes.

Chairman DobDD. Now, I will exclude Mr. Eakes and Ms. Zirkin
because you have commented on the FDIC, the Sheila Bair pro-
posal, and I appreciate your comments. I have certainly expressed
myself at several hearings on that idea. But as we saw yesterday,
Secretary Paulson-while it was dressed up in a way of continuing
to look at it, the fact is he rejected it flat-out, in my view, and I
think that is terribly regrettable, in my view, in light of the poten-
tial benefit here. But I would like to ask the other panelists to com-
ment specifically on that proposal as to whether or not you think
it has merit and whether or not your institution would be sup-
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portive of such a move. And I realize there are details to every-
thing, so I am not expecting you to sign off on details. But the over-
all thrust, in light of the fact that the voluntary program, the very
meeting we had here 2 years ago in this room in which I begged
the institutions and they promised they would, setting up prin-
ciples to do workouts, then it was the voluntary Hope for Home-
owners, then it was the Hope for Homeowners Act we passed—and
all of these measures, frankly, have not produced anywhere near
the results we all had hoped they would.

And I do not disagree, by the way, the bankruptcy provision. And
if we got a chance next week, I may off that on the floor of the Sen-
ate as part of a package out here. Senator Durbin of Illinois de-
serves great credit for having raised this issue for a long time. I
do not know how my colleagues feel about it, but we have a chance
we may raise that one.

But in light of that—I do not know whether that would work or
not—this does not require action by the Congress to do what Sheila
Bair has suggested. It takes cooperation from the Treasury to make
this happen. So I would like to know from the other witnesses here
how you react to that proposal. We will begin with you, Mr.
Zubrow.

Mr. ZUuBrROW. Yes, Senator. JPMorgan Chase is certainly very
supportive of the types of programs that Chairwoman Bair at the
FDIC has proposed. We think that there is a lot of merit in some
of the suggestions. As you said, there are a lot of very important
details that need to be worked out, and we are certainly actively
interested in engaging in discussions with her as well as with the
Committee on those details.

I do think that, you know, we certainly think that the efforts
that we have also taken voluntarily on loan modifications are yield-
ing results and are an important part of the effort. But certainly
taking it further is very important.

Chairman DoDD. One of my colleagues may raise the issue of,
boy, this gets into a very—but I recall a lengthy debate we had
here over the issue of contracts and trust arrangements when it
comes to securitization. And this really does get esoteric, but at
some point I hope we would get back to that discussion on
securitization and whether or not the contracts or the trust ar-
rangements pose the problem of new statutory authority. But I
gather your answer is that basically you think the Sheila Bair idea
has merit and should be pursued. Is that a fair analysis?

Mr. ZuBrow. That is correct, and we are certainly happy to also
talk about the securitization point.

Chairman DobDD. I appreciate that.

Mr. Palm.

Mr. PALM. As I indicated at the beginning, since we are not real-
ly a significant mortgage originator—I think our subsidiary is the
30th largest loan servicer—probably anything I have to say on this
topic should be taken as from a level of being a novice at some
level. But I would say two different things.

One, I think I referred to our subsidiary, Litton——

Chairman DoDD. You did.

Mr. PALM [continuing]. Which was a family business created
back in 1988, and the current CEO who still runs it is the son of
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the original founder. They believe very strongly that loan modifica-
tions are a way to actually benefit the investor as well as the
homeowner, because foreclosures really are not the most economi-
cally best thing to do.

Having said all that, and, again, not being an expect in the pro-
gram that has been announced—and as Mr. Zubrow has indicated,
there are a lot of details—I think, you know, we are impressed by
the fact that there is a program that looks as though it may be
helpful and, indeed, be supplemental to some of the other actions
and activities being taken.

I cannot say that Goldman Sachs is, you know, standing here
supporting it because it is just not—we are not not supporting it,
either. It 1s just that we have looked at it. We would be happy to
be involved in further commentary and happy to provide people to
you since, as my colleague Mr. Litton, for example, I know is testi-
fying tomorrow before one of the House committees, and he truly
is the expert in this area.

Chairman DoDD. I am sure Barney Frank will ask him the ques-
tion, and you can tell him to get ready for it.

Mr. PAaLM. Pardon me?

Chairman DoDD. Tell him to get ready for Barney’s question.

Mr. PALM. Oh, OK. Thank you very much.

Chairman DoDD. Yes, Ms. Wachter, Dr. Wachter.

Ms. WACHTER. Yes, obviously, I am speaking personally based on
economic incentives. I do think that Sheila Bair’s plan absolutely
needs to be tried, and I must say I am puzzled by why it appears
as though the Treasury has, in fact, rejected it. I do not quite un-
derstand. It seems to me that this will provide incentives, it will
provide risk sharing, and it will at least move toward the resolu-
tion of our major problem, which is un-economic foreclosures, fore-
closures that should not take place for the investor or for the bor-
rower or for the neighborhood.

That is not the entire solution, but I do think it needs to be tried.
Iggailll, the details matter and I am not completely familiar with the

etails.

Chairman DoDD. Ms. Finucane.

Ms. FINUCANE. Thank you, Chairman Dodd. I think we are direc-
tionally positively disposed. I would say this: that there are some
of us who have gone ahead with our own programs that are very
comprehensive and far reaching. So, clearly, we are on this path al-
ready. And to the degree that we can understand the details—the
concept is out there, but the details are critical for us. I think we
are generally positively disposed, and, clearly, the more we can do
systematically to deal with this issue, the sooner, the better.

Chairman DopD. Mr. Campbell.

Mr. CAMPBELL. We would agree with the context that we need
to do something more broadly than is currently being done. A lot
of us have done a lot of things, but in terms of a systemic response,
there is still much to do.

Chairman DoDD. And this proposal?

Mr. CAMPBELL. At this point, while we have not seen all the de-
tails, clearly the things that we have worked hard on in our own
programs, one of you raised in your opening comments about the
issue of redefault. And so as we look at the detail, what we will
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clearly want to focus on are the criteria and standards being set
in whatever large-scale program is set actually set up a mechanism
that results in long-term sustainable homeownership as opposed to
modifications that fall apart in a short period of time because all
the considerations were not made at that time.

Chairman Dobpb. I thank you very much.

Senator Crapo.

Senator CRAPO. Thank you very much, Mr. Chairman.

I am going to direct my first question also to the bank witnesses.
Secretary Paulson said that the Treasury Department is exploring
the development of a potential liquidity facility—and I do not know
that we know what the details are there—for highly rated, AAA,
asset-backed securities. He said that he believes this effort would
draw private investors back to that market and increase the avail-
ability of consumer credit. I just would like to ask those who are
banking witnesses to comment on this proposal.

Do you think it has merit? Mr. Zubrow?

Mr. ZuBROW. Thank you, Senator. I believe that the Secretary in-
troduced those ideas in statements yesterday, and there are not a
lot of details around exactly how he envisioned the program might
work. So I think it is a little bit difficult to really comment on
whether or not it will work until there are more details.

I do think that it is important that we find mechanisms to bring
investors back into the marketplace for asset-backed securities.
Certainly right now, to the extent that we are continuing and do
make credit card loans, other types of loans that can be securitized,
those loans right now are residing on our balance sheet, and cer-
tainly for the long-term health of the financial system we need to
re-attract long-term investors into structures. And certainly any-
thing that the Treasury Secretary, either in conjunction with the
Fed or others, can do to encourage investors to come back into that
marketplace, it will be very helpful.

Senator CRAPO. Thank you.

Mr. Palm.

Mr. PaLM. The reopening of a market for asset-backed securities
of whatever type, whether you are talking about the credit cards
area or whether you are talking about, you know, simply mortgages
themselves, because it is quite clear that, you know, the banks at
this table themselves do not have the capital for those who are in
the business to extend all home loans that are actually necessary
in this country; and those markets have to be open.

Having said that, you know, we read yesterday that announce-
ment, too, and we are not aware of any of the details yet or exactly
how it would work. But it certainly is something that really has to
be explored because the capital necessary to support the extension
of credit, whether it is consumer credit, whether it is credit to busi-
nesses, whether it is credit to homeowners through mortgages, in
essence, has to be supported by a much broader range of investors
as opposed to just bank deposits, for example.

So we have to do something to reopen those markets, which, as
you know, have been almost totally shut.

Senator CRAPO. Yes. Thank you.

Ms. Finucane.
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Ms. FINUCANE. Well, I think we are all a little bit new to this
insomuch as he made these announcements yesterday. There was
not a preamble to it. I think I mentioned earlier in my opening re-
marks that we are ourselves back into the secondary markets, pur-
chasing mortgage-backed securities. We see the problem that he
has outlined, particularly with credit cards, the securitization of
credit cards and moving that debt.

So the issue is clear. I think we would like to understand better
specifically what he means. So I think you are hearing from all of
us that conceptually it is interesting. We have no sense of what the
details are.

Senator CRAPO. Thank you.

Mr. CAMPBELL. I would say the same. Obviously, we have not
seen the details. Wells is a bit different in one way, and clearly,
as it relates to the mortgage market, having a securitized market
is critical because we cannot fund all of those mortgages.

As it relates to credit cards and student loans, we have not
securitized those assets. Those are assets that we have chosen to
hold in our portfolio, and so as it relates to us specifically, it would
not do much for us, at least in two categories. Clearly on the mort-
gage product, it is very important that those markets function ef-
fectively.

Senator CRAPO. Thank you. What I hear from all four of you, ba-
sically, though, is that the notion of going into some type of devel-
opment of a liquidity facility for these highly rated, AAA, asset-
backed securities is an important focus that we should be taking
with our efforts right now. Is that correct? Did I misunderstand
that from any of you?

[No response.]

Senator CRAPO. I will take that as acknowledgment.

Is there a no here? Mr. Eakes, would you like to respond to that?

Mr. EAKES. I wanted to put in a word of caution. I think until
we fix the problems that we have with asset-backed securities, we
should be careful about trying to promote its regrowth. So the rat-
ings agencies were a problem in rating AAA paper. We are basi-
cally talking about setting up a Government-owned structured in-
vestment vehicle, SIV, that got Citibank into trouble. We need to
think about the regulatory structure. We need to make sure that
the loans that are made cannot be passed into a structure without
responsibility or liability passed back to the people who originated
it.

And, finally, I think that by putting $250 billion of equity into
the banking system, normally that should leverage $10 to $12 for
every dollar of equity, so we have basically enhanced the balance
sheet capacity of the banks in America by $2.5 to $3 trillion that
they can add. The whole credit card market, the entire credit card
market in America is about $1 trillion. So we have the ability to
have, as the Wells representative mentioned, the ability to hold
much of these assets on bank balance sheets because of the equity
we have invested.

So I just think we have some significant problems in the asset-
backed market as we have heard the technical discussions about
how do you modify loans once they are in there, what can you do;
and we have in no way fixed those problems yet.



34

Senator CRAPO. Those are good cautions. Your answer to the
question raises another point, though. You indicated that the injec-
tions of liquidity should have a 10 to 12 factor of leveraging in the
marketplace. And I would just like to ask any of our witnesses: Has
that, in fact, occurred? Have we seen that kind of——

Mr. EAKES. It will take time, but that is the normal leverage
level for banking equity.

Senator CRAPO. But we are not seeing it right now.

Ms. FINUCANE. Could I just——

Senator CRAPO. Yes.

Ms. FINUCANE. I think it is still premature. We received this
money a week ago. The investments were made literally a week
ago. So I think it is premature to be thinking what has the effect
been other than you are seeing movement, and I think that is a
positive.

Senator CRAPO. And we are seeing the movement.

Ms. FINUCANE. Well, we are seeing the early stages of some
movement, but it is just so early, 1 week in.

Senator CRAPO. All right.

Mr. CAMPBELL. I think the other thing——

Mr. EAKES. The combination of equity and raising the deposit in-
surance means that over time there will be a growth of balance
sheet capability by the banks who have received these equity injec-
tions.

Senator CRAPO. OK. I assume what I am hearing is that we are
seeing movement and that that is positive movement. Mr. Camp-
bell.

Mr. CAMPBELL. The only caution I think we all have to remember
is that there are two sides of this equation. There is clearly the ca-
pability that our balance sheets now have, but there also needs to
be economic stimulation that requires the need for borrowings as
well. And so I think clearly the capacity side has been addressed.
I think one of the economic issues that we as a country struggle
with is how do we move from a stagnant environment to a growth
environment that then can utilize the capacity that has been gen-
erated.

Senator CRAPO. Well, thank you. I see my time has expired.

Chairman DobDD. Thank you very much, Senator.

Senator Johnson.

Senator JOHNSON. For the four representatives of financial insti-
tutions, beginning with Mr. Zubrow, does your institution intend to
use capital purchase funds for investor dividends or to acquire
other institutions?

Mr. ZuBrOw. Thank you very much, Senator, for that question.
Obviously, the money has gone into our capital base. We pay divi-
dends out of our retained earnings. So far this year, JPMorgan
Chase has had profitable quarters in each of our quarters, and we
anticipate that will be the case for the fourth quarter. And so we
would anticipate that dividends will continue to be paid out of our
earning stream and not out of our capital base.

Obviously, we recognize that there is a restriction in the CPP
which limits our ability to increase or change our common dividend
policy, and certainly we have no intentions of doing that until the
funds are repaid.
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Senator JOHNSON. Do you intend to purchase other organiza-
tions?

Mr. ZUuBROW. You know, I think that there has been a lot of de-
bate in the press about, you know, whether or not the CPP is going
to be used to somehow purchase healthy organizations. And I think
that, you know, we obviously have participated in two very impor-
tant acquisitions during this year, you know, very much in conjunc-
tion with Federal regulators, both the acquisition of Bear Stearns
and the acquisition of Washington Mutual, both of which, you
know, we would characterize as acquiring, you know, failing insti-
tutions, and through those acquisitions we really think that we
helped protect the soundness of the financial system, and certainly
in the case of Washington Mutual, prevented the need for any
FDIC funds to go into that—you know, against the Deposit Insur-
ance Fund.

So, you know, when we think about acquisitions, right now, you
know, it is very much in line with those types of situations where
we think that we can be helpful to the safety and soundness of the
system.

Senator JOHNSON. There is no intention to purchase healthy in-
stitutions?

Mr. ZuBrow. Right now, you know, we obviously are presented
with a number of different types of acquisition opportunities, and
we will continue to evaluate those based on our historic criteria.
But, you know, certainly right now there is not something that, you
know, I would characterize as saying we are looking to purchase
a healthy banking institution.

Senator JOHNSON. Mr. Palm.

Mr. PALM. First, on the dividend point, I will reiterate much of
what JPMorgan has said. We pay dividends out of our retained
earnings. We have had earnings in each of the first three quarters
this year. We really do not pay dividends in a sense out of a certain
amount of the TARP capital that has come into us at all.

I would also just like to mention the fact—I think which others
have alluded to, so I will, too—that in advance of the TARP money,
we had obviously engaged our own private capital raise of over $10
billion literally a week before so that we have right now a very
healthy and highly capitalized balance sheet, which I think, as I
said earlier, all augur well for the goal of increasing liquidity and
capital committed to markets and what people want to accomplish
in business and otherwise. Because one thing I would say is that
there is no purpose whatsoever for us to sit on money because we
pay out returns to the Government in the case of the preferred that
you have purchased, we pay out returns to a variety of other peo-
ple, and our interest is putting money to work, not sitting on it.

On the topic of acquisitions, I can say two things. One is, as you
probably know based on our history, our growth has basically al-
ways been organic as opposed to, you know, major acquisitions. We
have done a few from time to time, but that is just the way we
have developed. The most obvious example would be our asset
management business, which, over a period of 10 years, we built
from %50 billion in assets to almost $1 billion in assets, and that
was all done basically through organic growth.
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Now, we have no acquisition on the table right now, you know,
involving a healthy bank that we are looking at. In the same way
as other institutions here, a variety of proposals no doubt will be
presented to us over time, and I think as you also know, we are
sort of new to this sector to the extent that we are in the so-called
classic banking sector and we are finding our way.

Whether or not, for example, we provide liquidity to the market
by purchasing, you know, we will call it deposits from failed insti-
tutions or otherwise, I cannot say. But in terms of the acquisition
point you make, we have no current plan.

Chairman DoDD. Could I just interrupt for 1 second on that point
that Senator Johnson has raised? There was a statement put out
by Goldman last evening, and it says—was this last evening? A few
days ago, excuse me. But it goes on talking about the company, and
let me just finish this statement. It is “creating a new one, GS
Bank USA, that will have more than $150 billion in assets, making
it one of the ten largest banks in the United States, the firm said
in a statement last night. The firm will increase its deposit base
‘through acquisition and organically.’”

Now, that is the statement from Goldman. I want to raise that
with you.

Mr. PALM. I think that the acquisition point does not mean that
we are acquiring or have a current plan to acquire, you know, a
particular healthy bank. As I think you are well aware, there are
a variety of situations now where there are failing institutions and
otherwise where their deposit base, in essence, for want of a better
word, is being sold. And so we may end up acquiring deposits in
that way. But it is not a plan for the use of the TARP money.

Chairman DobDD. I apologize, but I just wanted to raise that.

Senator JOHNSON. What does Bank of America have to say?

Ms. FINUCANE. Well, obviously we got the money, and we will
use the money to strengthen our capital ratios and to invest and
to loan. So we have already—I think I mentioned earlier in my oral
testimony that we have already gone into the secondary market, so
that is some of how we would deploy the money.

Certainly we would not be using it to increase our dividend. Like
the others, we pay dividends on retained earnings.

I think relative to healthy banks, we are in the midst of our
Countrywide transition and soon hope to have acquired Merrill
Lynch. So I think we are fully engaged, shall we say. I think on
the longer term, I think the question is more about are there trou-
bled assets or troubled banks to which these healthier companies
can continue to make investments. I think it is—we do not know
of any, and it would be inappropriate for me to comment on that.
That is the job of our CEO. But there would be no plans in that.

Senator JOHNSON. Mr. Campbell.

Mr. CAMPBELL. Senator, Johnson, three comments. The answer
as it relates to dividends is, no, we will not use the CPP funds to
pay dividends. The one caution, I think, we all have to be thought-
ful on is that continuing to pay dividends at appropriate levels,
while we maintain appropriate capital levels, is critical to investor
confidence remaining. And so I would just say that while we clearly
agree with you that the use of the funds is not for dividends, to
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consider restricting dividends could have unintended consequences
that we all should be thoughtful of.

Point two as it relates to using the funds for acquisitions, just
to be clear, we did acquire—we announced to acquire Wachovia.
We made an announcement 10 days before the CPP was an-
nounced. And so earlier this week we completed our own capital
raise to assure that we have the appropriate levels of capital to
complete that transaction. So, clearly, we are not using CPP funds
to complete that transaction.

And, third, as it relates to our plans for further bank acquisi-
tions, I would be right beside B of A in saying we are fully con-
sumed. It is critical that we do a really good job of transitioning
the Wachovia transaction for the good of their customers, their
communities, and all of our shareholders.

Senator JOHNSON. My time has expired.

Chairman DobDD. Thank you very much, Senator.

Senator Martinez.

Senator MARTINEZ. Thank you, Mr. Chairman.

I want to go back to the issue of your efforts to attempt to solve
families’ problems and keeping people in their homes, and I specifi-
cally want to speak to both of you since you seem to be both having
active programs in this regard.

How are you managing or are you able to work out loans in
which the paper has been securitized? Have we been able to get to
the point where those—not the paper you are holding, but that
which has been securitized? Are you working those out?

Ms. FINUCANE. Yes, we are having some luck at that. About 12
percent of our mortgage portfolio we own, and the rest is

Senator MARTINEZ. Twelve percent you own, so the vast majority
of it is in the other category.

Ms. FINUCANE. We feel that we have the covenants to be able to
cover about 75 percent of that in terms of in the best interest of
both the investors and in the best interest of the homeowner. But
we are making progress.

Of course, our program does not fully engage until December 1st,
but even heretofore, we have been able to work out about 200,000
homeowners to prevent foreclosure.

Senator MARTINEZ. Mr. Campbell, we welcome you to the State
of Florida. What are you going to do for our homeowners that are
in trouble?

Mr. CAMPBELL. Let me respond to that. First of all, our portfolio
is different than many other peers’ portfolios in that it is composed
primarily of two categories: our own owned loans, and then a high
percentage of loans that we service for Fannie and Freddie. Fortu-
nately, we have not had the same degree of negative amortizing
loans and some other problem assets.

Having said that, we have always believed that, to get to your
issue specifically, one of the things that had to be accomplished
very quickly was to come to some agreement with the people who
we service for, and in our case that means Fannie and Freddie. So
this week’s agreement to the streamlined program with Fannie and
Freddie will clearly help us greatly in our servicing responsibility
and being able to reach resolutions that are appropriate for those
homeowners that we are responsible for the servicing.
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Just a couple statistics in our case. It is all about contact. Cur-
rently, we are reaching about nine out of every ten customers who
are beyond 60 days delinquent, so we are having good connections
at the beginning. And then in about seven out of ten situations,
they actually do ask us to help them figure out a resolution to their
situation. And then in about five out of ten, we are actually able
to mitigate foreclosure and enter into some form of modification
that we believe increases their long-term sustainability of that
homeownership.

Senator MARTINEZ. I guess what you are saying is that you are
not being hampered in your ability to do that by the issue of
securitization in your situation.

Mr. CAMPBELL. It has been challenging in that we had—for all
the things you have heard, we have had to be extremely careful to
make sure we were complying with our agreements, which in our
case are primarily Fannie and Freddie, and the fact that we now
have agreement and we have institutionalized that, it is a strong
improvement from where we were.

Senator MARTINEZ. Mr. Zubrow.

Mr. ZuBrow. I think the issue that you raise and others have
raised is obviously a very important one across the securitization
industry. I would note that in the House hearings yesterday the
ASF organization which represents a number of the major inves-
tors and securitization pools, you know, indicated that they had a
much greater willingness to work with the industry to devise a
methodology to address this issue. And so we very much welcome
that movement and look forward to working with them on this.

It is absolutely clear that there has to be a balancing of what is
the value to the holders of the paper to be able to have a loan
modification and an avoidance of foreclosure. We certainly think
that that is a balancing which can be done in the appropriate cir-
cumstances to the benefit of the securitization holders, and we cer-
tainly look forward to working with the different industry groups
to devise a much more streamlined process to be able to get to that
end.

Senator MARTINEZ. OK. Dr. Wachter, I wanted to ask you if you
could tell us your view of the bankruptcy issue. I know that it is
appealing to think that a judge could just modify the mortgage.
However, my lawyerly sense tells me that if you have a contract
and all of a sudden it is going to be dramatically modified by a ju-
dicial fiat, there may be something that investors might look
askance at, and there may be a liquidity issue going forward in
terms of mortgage money.

Can you tell me your view of that? I am trying to stay away from
those that obviously have a point of view that may be different and
maybe looking to you as an impartial observer. I have no idea. I
am violating my own lawyerly world, which is not to ask a question
you do not know the answer to. But I have no idea where you are
coming from, and I would love to know your thoughts.

Ms. WACHTER. I do believe that the importance of contracts that
can be relied on is critical to any system that is a basic capitalist
system because you have to rely on contracts in order to determine
what the risk is.
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On the other hand, as I said in my oral comments, the Nation
is at risk, and I do think we need to have loans modified that are
economically rational to modify at a much faster pace than is cur-
rently occurring. I do think that the Fannie and Freddie announce-
ment yesterday is going to be quite helpful, but it does not get to
those securitized loans that Mr. Zubrow just pointed to, and he
said that he was looking forward to sitting down and getting some
of those issues resolved.

We have been in this crisis for a year now, or more, and it is
worsening. We need to have those folks at the table. We need to
get those issues resolved. And I think all options have to be at that
table in terms of getting people together and incentivized to discuss
what will happen going forward.

Senator MARTINEZ. Do you think the IndyMac model that is
being utilized by the FDIC would be one that could be——

Ms. WACHTER. Absolutely.

Senator MARTINEZ. [continuing] A more helpful model than a
bankruptcy model?

Ms. WACHTER. That absolutely appears to be consistent with cur-
rent contracts so that is indeed a solution. But the problem is that
even that solution does not appear to be formally being adopted. In
fact, quite the contrary, it appears to be rejected.

Senator MARTINEZ. Maybe we can work on that one first.

My time is up. Thank you, Mr. Chairman.

Chairman DopD. Thank you very much.

Senator Casey.

Senator CASEY. Mr. Chairman, thank you very much.

I wanted to address my first question to Mr. Eakes, Dr. Wachter,
and also Nancy Zirkin, with regard to some of the discussion we
just heard in this context, this very simple but important question,
I think, in terms of what we are going to do prior to even the next
administration.

What should the Congress do this month to take action—which
I think there is consensus on, I think it is a strongly held belief
that I have—that we cannot, as so many have stated today, deal
with this problem adequately unless we address directly the ques-
tion of foreclosures and modifications of troubled mortgages? But
what should the Congress do this month to address that problem?

Nancy, we will start with you.

Ms. ZIRKIN. Yes, it is my pleasure. Thank you, Senator.

I think, first of all, I am very disappointed about the Treasury’s
decision yesterday because for us, while we do not know everything
about Sheila Bair’s plan, it sounds promising, and we have to do
something. It sounds promising principally because it really gives
servicers incentives. It also seeks to change the terms of the mort-
gage, interest first and then principal if necessary.

I invite you all to read a fascinating study by a professor of law
at Valparaiso University—I believe it is unpublished, and I can get
you a copy—Alan White. And he makes the point that unless you
do these things, that is, restructure either the interest or the prin-
cipal, then it is just kicking the can down the road. And for our
communities they are in desperate straits. We cannot afford to
have Congress wait. The Bank of America is doing a really good
job, but it is not going to kick in for another month, I am hearing.
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And the magnitude of this problem is so huge that what I think
Congress ought to do is pressure Treasury into the FDIC plan and
pass bankruptcy reform, Senator.

Senator CASEY. OK. Thank you.

Doctor.

Ms. WACHTER. Well, I certainly think we need faster action on
the potential solutions that are at the table and perhaps more un-
derstanding why they have not been embraced. If there is a good
reason, we need to hear it.

We also need to bring the securitization industry to the table to
directly ask them the question you have asked us: What will it
take?

Senator CASEY. Mr. Eakes.

Mr. EAKES. I know Senator Martinez does not want to hear this
exactly because he had very legitimate questions about the bank-
ruptcy provision. But if there was one thing you could do in the
next month, it would be to pass that provision, and here is the rea-
son why: It was limited in its effect to loans that are going to go
into foreclosure, so it is not going to impact other loans. It is going
to only impact those loans that would otherwise suffer the loss to
the borrower of being out of their homes and the loss in the neigh-
borhood of having a vacant home. It costs the taxpayer nothing,
and actually the State of Florida will be the State that has the
largest number of residential units that are underwater—not the
real water, but underwater in that their debt will be much higher
than the value of the property.

With some of the payment option ARMs, you cannot solve or
modify those loans without doing both. You have to lower the inter-
est rate and you have to lower the balance, or you cannot keep the
families in those homes. So I think if you had only one shot to
make in the next month, that is the one with the protections that
are built into that bankruptcy provision.

I would also add that if—when we had the discussion about the
equity investment in the banks, no bank is going to use the equity
investment to pay dividends or to pay executive compensation.
That is not really the right question. Normally, equity invested in
a bank has a return in good years of 20 percent; in average years,
15 percent. So if you are only being charged by Treasury 5 percent
and you earn an average year on equity of 15 percent, you have
got a 10-percent earnings gain. So for one of the banks that re-
ceived a $25 billion investment of equity, they potentially will have
an earnings attribution specifically because of this program equal
{:)o $2.5 billion. That would just be sort of standard banking num-

ers.

So the question would be: Can you use that $2.5 billion that is
going to be contributed to your operations to enable you to support
this bankruptcy type provision? When I have talked—and I have
talked to the CEOs and senior executives of virtually all of the
banks and this table, and others, their major concern was not that
they would lose money on the homes that would go through the
bankruptcy provision, as narrowly as it was drafted. They were
worried that the other debts, like credit card debts or car loans
that are in trouble, would create an ancillary loss for the bank. My
belief, which I believe really strongly is that once you have gotten
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deposit insurance protection, once you have had all the liquidity
benefits that Senator Dodd elicited, and once you have a direct tax-
payer investment in the company, it should not be too much to ask
for each and every one of these banks to say, “We are going to take
a little bit of loss on our credit cards in order to fix the problems
that are devastating the coasts of Florida.” We are only halfway
through the problem of subprime loans alone. You know, the num-
ber of loans that have been foreclosed that were subprime is less
than the number of seriously delinquent subprime loans that are
still outstanding and in trouble. We are only halfway through the
subprime, not to mention a third of the way or less with the Alt-
A and the payment option ARM. We are nowhere near the end of
this tunnel.

So I would say that is the No. 1 thing to do quickly, and then
I mentioned earlier the Sheila Bair/FDIC proposal is just an abso-
lute no-brainer. There is just no reason that we should not get that
done in the next week.

Senator CASEY. Thank you. I think what we have with the hous-
ing market and the foreclosure problem itself is an ever bleeding
wound which we have not dealt with. I am out of time, but I do
want—just for the record, Mr. Chairman, one of the missing pieces
of information here, it seems, is a very definitive number in terms
of the number of homeowners that have been helped in the last
year or two, with all the efforts that are made, the voluntary ef-
forts by Treasury and the administration, the statutory provisions
that you led the charge on and our Committee worked on, as well
as the recent Emergency Economic Stabilization Act. There is no—
there does not seem to be a fixed number on the record of how
many have been helped, and I noticed going through the—I did not
have time to ask this, but with regard to the institutions rep-
resented here, you go down the list: JPMorgan Chase, Goldman,
Wells Fargo, and Bank of America. References in your testimony
to how many homeowners have been helped in the last 2 years, the
last year, how many projections, how many people are projected to
be helped, and they are all over the lot. And one thing, if Treasury
is not requiring it, I think this Committee should, in terms of am-
plification of the record, have each of your institutions submit for
the record of this hearing, for this Committee, exactly how many
homeowners have been helped and the documentation of that, and
then also the projection that you have of the number of home-
owners you will help in the next year or 5 years—some kind of very
specific report so at least this Committee—if Treasury is not re-
quiring it, as they should, at least this Committee will have an ac-
curate record of what your numbers are, because I see numbers all
over the lot: 250,000 families helped, 41,000, all these numbers
floating around, and there is no specific reporting requirement.

So, Mr. Chairman, if there is a way to make that part of the
record as well as to encourage Treasury to require it

Chairman DoDD. You just did. We will make the request, and
this is a formal request now.

Mr. EAKES. Could I add one more point to that question?

Chairman DobD. Certainly.

Mr. EAKES. On page 4 of my written testimony, we talked
about—we look at the actual modifications that have been reported
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through Hope Now, the voluntary industry association. And one of
the things I want to emphasize is that we need to have a system
that gives you loan by loan, loan-level reporting of the modifica-
tions that can be studied, not identifying data, because if someone
gave you a report and said here is the number of modifications I
made, you have no idea whether that was meaningful or not. So
the State Attorneys General have reported that of all foreclosures,
80 percent received no modification whatsoever in the past year. Of
the remaining 20 percent, the vast majority of the modifications re-
ported by good lenders—the good guys—were what are called re-
payment plans, which is where you add to the payment each month
and actually increase the monthly payment for the borrower. Only
about 290,000, over all of the lenders in the last year, were actually
modifications that reduced the payment level.

And so I am optimistic. I think we have tremendously capable
banks who have made announcements this week that are very en-
couraging. But I am also a little bit factual that I have heard
pledges, and the problems are just so intractable that if we wait
and give it time, 18 more months, Florida is going to be a disaster.
I mean, it is already hurting, but it is going to be even worse than
it is now. So we just cannot rely on voluntary modifications unless
you are going to get the data, you know, in a loan-by-loan fashion
that says here is what the payment was before the modification,
here is what the interest rate was, here is what the loan balance
was, and here is what it is after the modification.

Senator CASEY. I am finished, but I would amend my request to
include that kind of information, because I think you are right.
Just an assertion of modifications can be, I guess, in the eye of the
beholder and depending on what information you convey.

Ms. WACHTER. And if I may just for a moment, I just wanted to
encourage that as well. What Mr. Eakes says is absolutely right.
There are loan modifications and loan modifications, and they need
to be tracked so that we know actually the loan modifications are
real.

Senator CASEY. Yes. Thank you.

Chairman DopD. Thank you, Senator Casey.

Before I turn to Senator Brown, I just want to pick up on this
bankruptcy provision. I appreciate Senator Martinez’s raising it.
This Nouriel Roubini is a noted economist, and just to quote him,
he said, “When a firm is distressed with excessive debt, it goes into
bankruptcy court and gets debt relief that allows it to resume in-
vestment, production, and growth. When a household is financially
distressed, it also needs debt relief.”

The lack of debt relief to the distressed households is the reason
why this financial crisis is becoming more severe, and the economic
recession with a sharp fall now in real consumption spending is
worsening.

The idea that you can go into bankruptcy court and protect your
boat, if you want to, your car, and your vacation home—you can
do that. Those are all contracts, and you can protect those in a
bankruptcy court. But you cannot protect your primary residence.
There is something fundamentally false about that notion. Your
boat, your car, and your vacation home, I can protect. But I cannot
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protect your primary residence and let you get back on your feet,
work this thing out, and get on your feet again.

So I just hope—and I do not know whether we are going to do
it next week or not, but I certainly intend, along with others here,
to try and raise this. And I hope in the context—we are talking
about distressed mortgages. We are not talking about doing it for
a limited period of time. But we ought to be able to build a bipar-
tisan coalition of support. That is the one single thing I know of
that I think could make a difference, that we could make a dif-
ference on, aside from the efforts by the Treasury to step forward.

Senator Brown.

Senator BROWN. Thank you, Mr. Chairman. Thank you for your
passionate and very sensible words there.

Mr. Eakes, I want to follow up on Senator Casey’s question to
you about the loan modification and the FDIC proposal. Do you be-
lieve if Treasury and FDIC and Sheila Bair and the administration
can work on that under the provisions that we wrote into the bill
a month or so ago, do you think that would deter banks from par-
ticipating? And if it did have that effect, would it matter? Since
this does not seem to trigger Treasury’s concern about possible

Mr. EAKES. What would deter them?

Senator BROWN. Would requiring banks to participate in the
Capital Purchase Program, engaging in loan modification similar to
the FDIC proposal, would that deter banks from doing it, from par-
ticipate in the program, in your mind?

Mr. EAKES. I do not think so. I mean, we have seen the banks
at this table and others who have announced their own programs.
So if I missed your question, I will try to come back. So the Treas-
ury/Sheila Bair proposal is to help induce, so it is offering a benefit
that is explicitly tied to doing loan modifications that are deeper
than what is becoming the industry standard. Right now we are at
a standard that says if a borrower is paying 38 percent of his or
her household income for a monthly mortgage payment, that is OK.
Well, when I grew up and most of us grew up making home loans,
we thought 25 percent was the level that was acceptable for hous-
ing payment.

So what is unique in the Sheila Bair plan is that the proposal
is you would only get this guarantee or public benefit if you re-
duced the payment for the borrower down to 31 percent. We have
got some lenders whose loans are higher than 38 percent, which is
the standard that we have heard this week, as the ratio of payment
to income who are making loans now at 50 percent, 45 percent.

So what is going to happen? One month later the borrower is
going to come in and say, “Well, how about reducing my payment
to 38 percent?’—which we have acknowledged is the affordable
level. The banks—unfortunately, the $250 billion is largely already
committed, and so it would have to be some sort of renegotiation
or jawboning. There is not going to be new banks, I do not think,
unless we expand the $250 billion to be a larger share of the $700
billion.

Senator BROWN. OK. Thank you.

Mr. PALM. Senator Brown, could I mention——

Senator BROWN. Sure.
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Mr. PALM. There may be an industry standard, but Litton, for ex-
ample, applies 31 percent and has applied it for a long time.

Mr. EAKES. That is fabulous, and that is why——

Senator MARTINEZ. What is the name of the entity?

Mr. PALM. Sorry. Our subsidiary, they use a 31-percent level, the
one that has been referred to, and that is one of the reasons why
they think you can actually do something positive for both the
homeowner as well as the investor.

Mr. EAKES. And I will bet that Larry Litton’s redefault—he is a
great guy—that his redefault, once you get a borrower to the 31-
percent level, which is more affordable, is much lower than the
modification plans that allowed a much higher portion of your
monthly income to go to the debt. I bet you——

Mr. PALM. Well, it is conceivable that it would not be much lower
simply on the basis that if people do not have the income to pay
more than a certain percentage

Senator BROWN. OK. Let me shift. Ms. Zirkin, in your testimony
you discuss the failure of voluntary efforts to provide much relief.
You recommend we put in place an affirmative duty on servicers
to engage in sensible loan modification. Mr. Eakes pointed out ear-
lier the incentive for them to foreclose. Talk to me about your
thoughts there, expanding on that.

Ms. ZIRKIN. What we have seen, Senator, is that the voluntary
efforts—and I am just going to say it—have not worked. Martin
Eakes has just outlined research that said, as I understand it, very
few, relatively speaking, were actually helped.

Senator BROWN. So how do we get servicers to do these loan
modifications?

Ms. ZIRKIN. I believe there are two ways. It is the bankruptcy
bill, bring them to the table—voluntary has not worked—and the
FDIC plan, because there are incentives, as I understand it, in this
plan to bring the servicers to the table, because they have incen-
tives, they will be able to modify loans. But it is a very complicated
problem in terms of, as we all know, of the securitization problem,
and unless people are forced to come to the table with all these in-
tricate loans all intertwined, it is not going to happen. And yet
every month, every week, more and more homes are foreclosed on,
and I believe at this rate it is already a tsunami. But it is going
to affect not just Florida, not just Nevada, not just a few States in
major ways, but every single State.

I hope that answers your question.

Senator BROWN. Do you want to say something, Ms. Finucane?

Ms. FINUCANE. Yes, I would. I would just like to say that on be-
half of the banks, or at least sort of directionally speaking, first of
all, it is true that traditionally the interest rate modifications were
not part of these workouts, but they are now, and they have been
there the vast majority of the workouts now, one.

Two, at least in our case, even though we have not launched the
$8.4 billion program for what we think will be 400,000 home-
owners, we already have in this year been able to prevent 200,000
people from foreclosure. So if we had a foreclosure potentially of
about 300,000, 200,000 of those did not go into foreclosure, and the
vast majority of those are interest rate modifications.
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So I just want to speak on that I think the progress being made
in the last year is enormous, and I just do not want that to go un-
noticed.

Senator BROWN. OK. Thank you.

Let me finish with asking a question of the three bank witnesses,
Mr. Zubrow, Mr. Campbell, and Ms. Finucane. It is a follow-up of
Senator Johnson’s question an hour or so ago.

Since none of you, you say, the three banks here, have plans to
acquire a healthy bank, would you object to a prohibition on that
activity for CPP recipients? Mr. Zubrow.

Mr. ZuBrow. I think, Senator, one of the issues that, you know,
obviously has to be considered is that any sort of prohibition is, you
know, hard to figure out in its actual application as to what you
would call a healthy bank versus an unhealthy bank, and whether
or not the funds that were going to acquire that were coming from
the CPP or from other funds, you know, that the banking organiza-
tions already have.

So, you know, I think that while we have certainly made it clear
that, you know, our interest is, you know, focused on the work that
we have already done with the unhealthy banks, it is hard to figure
out how such a prohibition would actually be applied.

Senator BROWN. Ms. Finucane.

Ms. FINUCANE. Yes, I am not sure we understand exactly what
the concern is insomuch as obviously that is not where we have put
our attention. We are in the middle of two acquisitions we have
made with companies that I think you would consider less than
healthy, one.

Two, prospectively, we have talked about that we will put this
money to work both for our capital ratios for lending and for invest-
ment in the secondary market.

So it is just very hard to anticipate what over the next 5 years
might come and whether you would not actually encourage us to
do that.

Senator BROWN. Mr. Campbell.

Mr. CAMPBELL. I would say that clearly the intent at Wells Fargo
is to use that capital to continue to lend and lend more, as well as
to help remedy the crisis that exists in the home mortgage busi-
ness. And as a result of that, to put other provisions on us that
would not allow us to pursue normal activities that we have pur-
sued over the years, I think we would probably would not be in
favor of that kind of prohibition, because just like others here,
while we are currently not in a position because of decisions we
made to pursue acquisitions, in 3 or 4 years we may very well be
in a position where we would like to do that, and then having
agreed to a provision that would not allow us to do it would cer-
tainly not be something we would like.

Senator BROWN. OK. Thank you.

Thanks, Mr. Chairman.

Chairman DopD. Thank you very much, Senator Brown.

Let me ask you, I have just been going over the numbers for our
lending institutions that are here that the capital infusion allows.
In the case of Wells Fargo, you will be receiving or have received
$25 billion. In the case of Bank of America, it is $15 billion, but
I notice that Merrill Lynch is getting $10 billion, so I presume that
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is $25 billion for Bank of America. Goldman Sachs gets $10 billion,
and JPMorgan Chase gets $25 billion.

Just out of curiosity, there are two sets of issues. Obviously, the
foreclosure mitigation is a set of issues, and then the question is,
of course, getting lending, getting credit out the window.

Have any of your institutions set up Committees, forming any
groups at all within your institutions that are out trying to identify
creditworthy customers that may be the source of some of these bil-
lions of dollars, $125 billion that is going out to nine institutions;
for some of them here today I have identified the number. I would
be interested in yes or no, we have or we have not. Has there been
any effort at all to utilize this money, this pool of money, to go out
and identify the kind of borrowers out there that would help begin
to release the stagnation that is occurring in the credit markets?
Mr. Campbell.

Mr. CAMPBELL. I would be happy to comment on that. Wells
Fargo has demonstrated an ability to generate revenues at double-
digit levels for long periods of time, and so for us, it is not a new
endeavor. Our company has always been about driving our per-
formance through prudent revenue growth, and so for us, this is
just what we do for a living. We are constantly seeking to increase
the levels of credit that we provide to our marketplaces, and as I
said in my testimony earlier, I think we are proud of the amount
of lending that we have been able to do during these very unprece-
dented, difficult times.

Chairman DoDD. So there is no new entity that Wells Fargo is
creating in light of the $25 billion. How about Bank of America?

Ms. FINUCANE. I think it is a similar answer insomuch as we are
focused on what can we do with the $25 billion—or right now it is
$15 billion for us. We have obviously already gone out to the sec-
ondary markets. We see some other issues, though, Chairman
Dodd, which is the interest rates need to come down for the mort-
gage borrower probably to make it more attractive. That has not
happened yet. Second, that the American public really is not bor-
rowing to the degree that it was before because of the credit
crunch, because of concerns about unemployment.

Chairman DobDD. Is this chicken-and-egg, though? You know, one
of the things is they are obviously not borrowing because credit has
seized up, and credit has seized up because people are not bor-
rowing. I mean, it seems to me we are going to in a circular motion
here. I am looking for some proactive kind of thing that says, you
know, here is a new pool of money for us and we are going to go
out there and advertise and shop and people step up to the plate
here, we are ready.

Ms. FINUCANE. Right. Well, I think that we are ready, and we
are certainly there to lend to any creditworthy individual or busi-
ness, but we have got to do it judiciously, as you would expect us
to.

Chairman DoDD. Yes. Mr. Palm, or maybe JPMorgan or whoever
wants to comment on this.

Mr. PALM. I will go next. We have not established a new com-
mittee. However, what I would say, as I indicated earlier, is our
whole business is committing capital and using it, and we have got
now additional capital, and we have to earn a return on it for all
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of our shareholders, including the Government. And in that connec-
tion, our whole investment banking division is, in essence, there to
service corporate relationships all around America. And part of the
business model is to help them achieve whatever they are trying
to do, and part of that may well be that they have something they
need to do which will create, you know, productivity, jobs, innova-
tion, or however you want to describe it, which will require addi-
tional capital. If you have more capital now, we will be able to com-
mit some of it. That is a natural activity which, you know, just is
a recurring phenomenon. There is nothing new there. But we are
certainly active.

Chairman DopD. Mr. Zubrow.

Mr. ZuBrow. We actually have set up some new committees.
There are

Chairman DobDD. I should have started with you.

[Laughter.]

Maybe we could have gotten a chain reaction here.

Mr. ZuBrow. I was pleased not to be the first speaker for a
change. But, Mr. Chairman, in fact, several weeks ago our Chair-
man and CEO, Mr. Dimon, tasked two subcommittees of our Oper-
ating Committee, which manages all the operations of the bank, to
focus on just this very question. You know, how can we much more
proactively reach out not only to our existing customer base but to,
you know, other parts of the economy in order to utilize this cap-
ital, as well as other capital which we have, in order to help stimu-
late lending activity.

Chairman DobpD. OK. Well, that is good news. I appreciate, by
the way, some of the steps that JPMorgan Chase has made as well.
I should have made that point, as I did about Bank of America ear-
lier.

Let me ask our bankers here as well, you heard the kind of de-
bate and discussion like we had just before you walked back in
again on the bankruptcy provision, and you have heard Mr. Eakes
describe it. I should have probably done that as well. This is only
for distressed mortgages, for a limited amount of time. And I know
historically there has been opposition for all the obvious—the
cramdowns make you very uneasy, and the point that Senator Mar-
tinez raised, the discussion about contract issues and the like.

Tell me how you feel now about this. Obviously, we have got a
serious problem on our hands here, and we are looking for ways
to move this. Is it still the position of those who are here individ-
ually—without trying to speak for the universe of bankers, Mr.
Campbell, we will begin with you. Are you adamantly opposed to
this idea of trying to do something for a limited amount of time
under circumstances that might very well produce the very results
that happened in the farm credit areas back a number of years
ago? And I understand there are differences. I am not going to try
and draw analogies that are perfect. But the idea here that would
actually maybe promote the kind of steps that we are all trying to
achieve, how do you feel about this now?

Mr. CaAMPBELL. Mr. Chairman, I want to start by, again, really
confirming that we understand the sensitive nature of this crisis,
and it is clearly in all of our best interests to find solutions.
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Having said that, our view is still that while it may be an impor-
tant fix right now, what does it do to the longer-term availability
of credit to this market?

Chairman DoDD. But assuming we are doing it for a limited
amount of time now—this is not in perpetuity. We are talking
about 3, 5 years, whatever the number was.

Mr. CaMPBELL. This is a very fragile market, and, frankly, one
of the things that we have to consider is we have a very large in-
ventory of foreclosed and unsold property. And so to potentially
throw a curve into this segment of the market where potentially
one of the outcomes, the likely outcomes to cramdowns, would be
that the markets would—since there is less predictability in the
market, it is likely that two things are going to happen; investors
are going to require two things to happen to try and offset the un-
certainties: one, downpayment sum will probably be increased, and,
logically, prices would be increased to try and offset some of the
uncertainties that exist by contracts being able to be just crammed
down.

And so while we have got this inventory and we need to find a
way to stimulate the housing market, do we want to put at risk
that market by taking that step? is the question I think we all
have to step back and carefully and thoughtfully think through.

Chairman DoDD. So the answer from Wells Fargo would be no.

Mr. CAMPBELL. No.

Chairman DopD. Ms. Finucane.

Ms. FINUCANE. Well, I think we have similar issues insomuch as
I think we have concerns with what the investor community will
do if they think they have got a bankruptcy court that can do it
judge by judge, district by district. And so the marketplace can
have great—the long-term issues may be greater than the short-
term gain, one. And it seems like it is a one-by-one—as I said, dis-
trict by district, judge by judge. And we think there are some very
fundamentally big, broad programs that each of the banks here
have initiated as well as Chairman Bair’s initiatives that she has
laid out that collectively may have the greatest impact.

Chairman DoDD. Again, maybe I am missing something here,
and you folks work at this every day. How do I make the—when
one of my constituents says to me, well, you know, the last time
I looked, the credit availability for vacation homes was not bad.
How do I explain to someone that you can cram down in a bank-
ruptcy proceeding your vacation house and there seems to be credit
availability? The institutions have worked that out. But I cannot
do it for the primary residence. How do I explain the distinction
and difference between one you can work out and the other I can-
not, two homes?

Ms. FINUCANE. Well, I think that is a good point, but that is
not—I mean, the banks did not set up the bankruptcy laws.

Chairman DoDD. But that does not explain the difference why—
I mean, I have got a vacation house and I have got my primary
residence. Now, one house I can cram down and work out a mort-
gage on because the bankruptcy courts would allow me to do that.
But on my primary residence, I cannot.

Just to pick an example out of thin air, just say I had eight
homes, and so seven of them I can protect in a bankruptcy pro-
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ceeding. But the poor guy with one house cannot. How do you ex-
plain that to people? What is the justification?

Ms. FINUCANE. I think you are asking us something about bank-
ruptcy law as opposed to what you began with, which is the issue
around do we think that is a good solution to the foreclosure issue.
And we can speak to the foreclosure issue, not bankruptcy law.

Chairman Dopp. OK. Mr. Palm, same question.

Mr. PAaLm. Well, I likely misunderstand your question, perhaps
given where we are in the food chain, because as I said, we are not
a big mortgage originator.

Chairman DobDD. I know.

Mr. PALM. I am assuming one of the issues that they have al-
luded to is simply the issue that the cost of credit to buy your sin-
gle-family home is dependent on the fact that the lender thinks
that, if all else fails, they at least get the property. And I think
that is the theory of the lending, which is why rates are whatever
they are.

I think for vacation homes, my assumption would be—and you
should never assume, I realize—the rates would be at a higher
level simply on the basis that you would not have the same type
of certainty, and we would perhaps need an economist to verify
that fact. And having said that, in general, obviously, people who
have multiple homes and vacation homes or whatever—and those
are not the people who we are worried about here today—they
would normally also have additional other resources, and, there-
fore, they would probably get—you know, even though the differen-
tial in interest is still going to be higher for

Chairman DopDD. I wish Mel Martinez were still here to talk
about Florida.

Mr. PALM. No, no. But I think the problem is, you know, as al-
luded to, there will be an uncertainty created in the market. I can-
not say sitting here that you cannot do certain things in emergency
situations if you really need to do them. Even if it is only a tem-
porary period of time, the effect on the ultimate investors is some-
thing you really have to take into account in weighing the balance.

Chairman DoDD. I have saved Mr. Zubrow for last because he is
going to surprise us again and tell me I am absolutely right and
JPMorgan Chase supports this.

Mr. ZUBROW. I am sorry to disappoint you, Mr. Chairman. I real-
ly do not have a lot to add to what the others have said. I would
emphasize what, you know, you and others on the Committee have
pointed to, which is that we are really in a very fragile market sit-
uation today. Notwithstanding all the very good efforts that the
Committee and the Government have led in terms of trying to
bring stability back into the markets, the marketplace is still ex-
tremely fragile. We lack investor confidence in many of the impor-
tant markets that are required to really re-liquefy the home lend-
ing process. And so I think that there is, you know, grave danger
to introduce a major change in the balance of outcomes that inves-
tors might be worried about through a major change in the bank-
ruptcy provisions, and such change could really elongate the length
of time that it takes to bring investors back into this marketplace.

Chairman DoDD. I guess my point—and I will end, and I am
going to ask other witnesses to comment briefly on this. But the
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only point I want to make is I just do not see any evidence yet that
has been demonstrated to me that allowing a homeowner to take
bankruptcy protection for a primary residence affects generally the
credit availability for primary residences generally. I mean, that is
the argument, and I just do not see the evidence of that yet. And
that seems to be the point, that this would harm credit availability
generally if you were to make this exception.

So where is the evidence to support that? I do not see it. But I
know Ms. Zirkin and Mr. Eakes and you, Dr. Wachter, might want
to comment on this.

Ms. ZIRKIN. I will be very brief because I am sure Mr. Eakes has
something very important to say.

[Laughter.]

But let me say this: I was going to say, Senator, that there is
no evidence, that we have heard this all the time, and I have not
seen studies, I have not seen evidence. And we are at a point now,
markets are fragile; the entire economy is fragile. We have markets
going down every single day, 400 points, 300 points. It is very hard
to find your way. And that includes giving $700 billion to the
Treasury.

Where I am going with this is that people might say that they
know what the effect of a bankruptcy law is. I have not seen any
evidence. But we are at the point now where we have to put it in,
as you said, Senator, restore it to as it was in the 1970s and 1980s,
basically, so that restore it for a year or 2 years, some period of
time so that we can have the empirical evidence to see if it works
or it does not, because people, as I said and as we all know, are
out there suffering.

Thank you.

Chairman DoDD. Dr. Wachter.

Ms. WACHTER. We do need more evidence. There is small evi-
dence, but it does not really go to your more major point, I think
on your more major point, of what would it do now. We really do
not know. I think there are tremendous risks on the side of doing
a legislative initiative in this direction.

On the other hand, as I said earlier, the Nation is at risk, and
if we do not take effective action that, in fact, leads to a slowdown
in foreclosures, this issue will be minor. So we have to have all op-
tions evaluated at the table. I think that if there were such an op-
tion seriously being evaluated, there might be more movement on
other options, such as bringing the servicing industry to the table.

Chairman DoDD. Yes. I would just point out that I mentioned at
the outset of my remarks that there are over 9,000 foreclosures a
day. This is Thursday. We are going to get together here next
Wednesday. Between now and next Wednesday, some 50,000
f}‘1ome(3:1s we put at risk in the country, 50,000 families adversely af-
ected.

Mr. Eakes, any point on this you want to make?

Mr. EAKES. Yes, with all due respect to my friends on the panel,
it is clear to me not a single one of them have read the bill that
deals with bankruptcy. Not a single one of them have studied the
provisions in the way that they would have studied the TARP pro-
visions. The bill’s proposals that have been put forth limit the
cramdown, the bankruptcy adjusting the debt secured level down
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to the market appraised value, only to loans that will be in fore-
closure. Every banker here can tell you if they have got the data
that less than 1 percent of the loans that are in foreclosure now
are going to cure.

So if you are only dealing with the loans that would go to fore-
closure and you are going to lose more money and have the costs
of a foreclosure in every case, the bank is going to be better off.
That is one provision.

The second provision that is in the bill that details matter is that
every single lender/servicer has it within their control to prevent
this cramdown. If you modify the loan to make it affordable so that
the borrower has the ability to pay the mortgage, the provisions in
these proposals would not allow a cramdown. You have it within
your power as the lender, as the servicer, to prevent the bad effect.

No. 3, there is evidence—between 1978 and 1993 half of the cir-
cuit courts in this country used the bankruptcy cramdown because
they said this cannot mean what the words seem to say in the
Bankruptcy Code; it does not make sense. And there was no dif-
ference in the rates charged to borrowers for the first—for home
loans between the two different districts between 1978 and 1993.

My good friend Lou Ranieri, who claims to me that he was the
person in 1978 that lobbied and helped get this provision insti-
tuted, the ban on modifications solely for personal residences in
1978, is now actively saying there is no way to solve the problem
of these piggyback second mortgages unless we lift that ban.

So I just crazy, really, when I hear this stuff that is going to dis-
rupt the market. We have had proposals at various debates that
said we will only limit it to existing loans, which means that it can-
not have any impact on a future loan because it does not apply to
them.

So I just—you know, I know I am being overly passionate about
this, but, you know, I have been watching the 9,000 per day, 45,000
people lose their home and go into foreclosure every week. We do
not have any time to spare. And it just drives me berserk, with all
due respect.

Chairman DoDD. Well, I wish you would express yourself on the
issue.

[Laughter.]

Senator Crapo.

Senator CRAPO. Thank you very much, Mr. Chairman.

Just one last question for Mr. Eakes.

You were talking about the limited terms of the legislation that
has been drafted. What is the term of the—isn’t there a limitation
in the term of the bill?

Mr. EAkES. No. 1, it limits the loans going backwards. I think
it was January 1st, 2004 or 2003. So loans that were made after
that date. In several of the versions, it limited it to existing loans,
which means that you have an inherent sunset because those
loans, as they get modified or go through payoff or refinance, there
are a new loan. And then there was on top of that a sunset of—
I can’t remember exactly, but it was 2 or 3 years afterwards. So
during the current crisis, it is as narrowly tailored as any piece of
legislation could possibly be to this specific problem.

Senator CRAPO. All right. Thank you very much.
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In my questions this round, if I have time for it, I want to cover
two issues: one, credit default swaps, which I think we can talk
about very quickly; and then, second, as I indicated in my opening
comments, regulatory reform. But particularly, again, for the bank-
ing witnesses, but for anybody who would like to, let me just say
I strongly support the efforts of our financial institutions today and
our regulators to strengthen the infrastructure for clearing and set-
tling credit default swaps by creating a central clearing system.
And recent events in the credit market I think have highlighted
the need for greater attention to risk management practices and,
in particular, counterparty risk.

A number of private sector initiatives are being developed to di-
minish counterparty risks to credit default swaps by achieving mul-
tilateral netting of trades and by imposing more robust risk con-
trols on market participants. I just want to ask a general question
to those who are engaged and would like to respond to this as to
how you feel progress is being made here, and when do you antici-
pate that we might have a central clearing system up and oper-
ating. Do you want to start out, Mr. Zubrow?

Mr. ZUBROW. Sure, Senator. Thank you. I think you have sum-
marized very well much of the activity among the major banks par-
ticipating in the credit default swap market to bring a much more
robust process to it. We are an active participant in the Clearing
Corporation/IntercontinentalExchange efforts to create a central
counterparty, and right now the proposal is being reviewed by both
the Federal Reserve Bank in New York, the SEC, the CFTC, and
the New York State Department of Banking. Those different regu-
lators have been in a meeting with the leadership of TCC/ICE, and
we would expect to hear back from them sometime in the very
short future, the next—you know, potentially this week or next
week, you know, regarding getting the appropriate regulatory ap-
provals to allow that organization to be up and running as a cen-
tral counterparty.

So, you know, we very much are in favor of having central
counterparty clearing. We think that it will continue to make this
marketplace a much more robust and safe marketplace. And while
we cannot predict how quickly we will hear back from the regu-
lators, assuming that they do so within a relatively short period of
time, we would hope to have this activity up and running by the
end of the year.

Senator CRAPO. Thank you.

Anybody else want to elaborate there?

Mr. PALM. Goldman Sachs views this as vitally important that
the proposals have been put forward, moved forward. We are in-
volved in all the same discussions regarding the same new institu-
tions, and we think it will be a big assist to the market. Whether
it gets done by year-end or not is not, you know, entirely clear, cer-
tainly. It is dependent on a lot of things getting done. But it is the
thing to do.

Senator CRAPO. Bank of America?

Ms. FINUCANE. Yes, we are all active participants in this, and I
think we are all supportive about the procedure and the outcome.
And I do not think you will have any disagreement from any of us.
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Mr. CAMPBELL. I have to admit that this is beyond my capability,
but we would be happy to have the people who are aware report
back to your staff, if that is what you would like.

Senator CRAPO. All right. Thank you very much.

The last issue that I want to get into, as I mentioned in my ini-
tial comments, is regulatory reform. I have for a long time, even
before we got into the thick of this crisis right now, believed that
we need significant regulatory reform for our financial system in
the United States. And I will not go into all the details for why I
believe that, but, you know, our capital markets I think have need-
ed to be served by a much better regulatory system for some time.

Just yesterday, I believe it was, Walt Lukken, the Chairman of
the CFTC, made a proposal that we reform and modernize our reg-
ulatory system. His approach, which I think is very similar to the
one that Secretary Paulson made last March in his framework that
he put forward, suggests that we have three regulators: one on sys-
temic risk—by the way, my understanding is that depending on
what kind of business you are in in the financial world today in
the United States, you could have as many as seven different regu-
lators, and that does not count all the State regulators and States
and other potential impacts. And so this proposal is that we
streamline it to a system in which we have three regulators, I as-
sume some of them with increased regulatory strength: one for sys-
temic risk, one for market integrity, and one for investment protec-
tion.

I for quite some time have been interested in the one-regulator
approach that we have seen over in Britain with the FSA, and my
question is really a broad, open-ended question, and it has sort of
got three parts, but it is all sort of the same question, and that is—
and I open this to anyone on the panel who would like to respond.
First of all, do you agree that we seriously need a new, modernized
regulatory structure? Or is the regulatory structure that we have
today one that we can just fine-tune a little bit and keep moving
with? And, No. 2, if you do believe that we need to have a signifi-
cant look at regulatory reform, what do you think of these pro-
posals, the three different regulators or the one regulator based on
principles rather than what I call the “gotcha” approach?

I think you are all understanding where I am headed with this,
but what are your thoughts as to where we should head in terms
of the regulatory system we should have in place for the future for
the United States financial system? And you do not have to answer
if you do not want to, if you are not engaged on this issue, but I
will start here on the left, and we can just move down. Mr. Eakes.

Mr. EAKES. I would think some steps are more urgent than oth-
ers. So, for instance, the OTS, in my view, has outlived its useful-
ness. If you look at Washington Mutual, Countrywide, IndyMac, we
had institutions that were choosing what they perceived to be the
weakest regulator in terms of the lending. If you look even at
AIG—so a lot of the crises we have seen have touched through the
OTS, and it would not be hard to merge the banks that it super-
vises into the OCC and merge the holding companies that it tries
to supervise but is not really large enough to do into the Federal
Reserve supervision.
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Even with AIG, it is not really widely reported, but what really
brought that company to its knees was the credit default swaps
that were traded out of an office in London. That office was able
to get exempted from all of the European regulators because nomi-
nally AIG’s holding company was regulated by the OTS because it
owned a $2 billion thrift. So owning a $2 billion thrift enabled this
to be—and the OTS is in no way capable of looking at the credit
default swaps that AIG had all over the world. So I feel like that
is the most critical case.

When the difference between thrifts and banks was established
several decades ago, the thrifts were providing 80 to 90 percent of
mortgage loans. Now it is exactly the reverse; 70-plus percent, 80
percent of all mortgage loans are made by banks. So the two insti-
tutions have converged, and having a choice of regulator, as Sec-
retary Paulson and his staff have said, we should have banks suc-
ceed based on their business choices, not based on which regulator
they happen to choose.

Senator CRAPO. Thank you. Mr. Zubrow.

Mr. ZuBrow. Thank you, Senator. We certainly agree that there
needs to be changes in modernization to the regulatory system in
the country. You have certainly highlighted and Mr. Eakes has
highlighted, you know, many of the failures of the existing regu-
latory structure. We very much believe that having a single regu-
lator for the financially systemic important institutions is an im-
portant part of how the system might be reformed going forward.
We obviously have not had a chance to really go through Mr.
Lukken’s proposals from yesterday, but I think that, you know, our
ongoing view as we, you know, hopefully work with you and others
on regulatory reform is to really focus on making sure that there
is commonality of regulation for these key systemically important
financial institutions so, as the Treasury Secretary has said, we do
not end up getting regulatory arbitrage across the different groups.

Senator CRAPO. Thank you. Mr. Palm.

Mr. PALM. Happy to. I think anyone who thinks that the regu-
latory system in the United States and elsewhere is not in need of
reform has not been around for the last 6 months. That would be
my first point. We fully support a thoughtful approach to putting
together a new regulatory system. Whether that is one super regu-
lator as described, which you mentioned you might be in favor of,
or, you know, a tripartite one, one of which consists of investor pro-
tection separate from I will call it the soundness of the particular
financial institution, et cetera, you know, can be debated. Either
system in theory can be made to work. I think the current sys-
tem—and obviously we are new to being a bank. One of the things
that first struck me was the fact that—actually, being a lawyer of
sorts, I first got a book out which told me all the different types
of organizations you were regulated by if you were in a particular
business, and it was mind-numbing, including both regulatory arbi-
trage as well as—it is not even necessarily arbitrage. It is just peo-
ple found themselves regulated by different people, having different
rules, and so on, and some, from what I can tell, not regulated at
all, full stop.

So I think it is very important to modernize and move forward.
Certainly, the FSA system in London has lots of positives to it. On
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the other hand, if you step back for a second, even that system ob-
viously did not save their economy from the consequences of what
is going on now.

So I think you want to have functional based regulation, and as
I think Mr. Zubrow alluded to, systemic institutions, i.e., institu-
tions who have global scale, you need to really have people who
look after them as an entirety and understand their overall oper-
ations. We think that is important.

Senator CRAPO. Thank you. Dr. Wachter.

Ms. WACHTER. Yes, it is critically important going forward for
the long run to restructure our regulatory system, and there is reg-
ulatory arbitrage, and that needs to be part of the issue that is ad-
dressed. And I do want to here agree again with Mr. Eakes. The
insufficient oversight and lack of reserving for CDS issued by AIG
was a critical part of the problem that we are facing today.

I want to make two other points. One point, this is a global phe-
nomenon now. We are going to need global cooperation on regula-
tion, and it cannot just be in one nation because, as we see, capital
flows are global.

Second, again, FSA was not a cure-all. The U.K. had over the
same period, not as much as we, but erosion of credit standards,
and FSA did not see that happening or could not stop it; and at
the same time as erosion of credit standards, a housing asset boom.
This U.K. crisis is similar to the Japan crisis, is similar to the
Asian financial crisis. So it is not just a better environment for reg-
ulation, a better structure, but it is better regulation.

Senator CRAPO. Thank you.

Ms. FINUCANE. I think I will just reiterate what I think you have
heard from the other banks, which is we do believe that there
needs to be greater transparency for a regulator. I am not sure that
we would support one super regulator. Maybe there is too much
risk in that, and there are complications. Consumer regulation
versus capital markets might be too big a breadth, so I think we
would consider that.

The last thing I would just say is clearly from the banks, I think
the bank holding company structure has been what seems to be
victorious in the long run, so we would start from there as well.

Senator CRAPO. Thank you.

l\c/llr. CAMPBELL. I will only add some thoughts that have not been
said.

First of all, we agree that there needs to be a revamping of the
system. One of the things that I think we all need to be thoughtful
of is what is the pace of whatever we go to, so just being thoughtful
of the timing.

Second, we would encourage this dialog to give us a chance to
look at, in particular, the unregulated lenders that exist. I think
that that has proven at this time to have been a category that did
not get looked at and I think needs to be looked at. Certainly the
poiélt of around a systemic look is also high on our list of things
to do.

And, finally, being clear on what the role of the Fed will be in
whatever this new regulatory approach might be from our perspec-
tive is a very important consideration.

Senator CRAPO. Thank you. Ms. Zirkin.
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Ms. ZIRKIN. I will be very brief, because we have, frankly, fo-
cused on our communities in distress. Previously, we had called for
reform of the problem that has actually caused this, but I would
agree with Mr. Campbell in that we must regulate unregulated
lenders.

Senator CRAPO. Thank you very much.

Mr. Chairman, thank you for letting me go over.

Chairman DobpD. Not at all. Very good points, and it was very
worthwhile to hear the testimony.

As I said earlier, Senator Crapo has had a longstanding interest
in regulatory reform. This is a major thrust of this Committee’s ac-
tivities in the coming Congress. We have obviously got to grapple
with the ongoing situation, but I do not intend to let that over-
whelm this Committee’s responsibility, because underlying all of
that is the issue of whether or not we are going to have a new ar-
chitecture that reflects the 21st century global economy and obvi-
ously the problems we have entered into.

This whole idea of regulatory competition for business I think
has been dreadful and has really hurt us terribly in the country,
and obviously that is a major point.

I want to also make the point that I think we have been oper-
ating under a myth for too long, and I think it has hurt our coun-
try, and that is that the notion of consumer protection and eco-
nomic growth are inherently contradictory. They are not at all. I
think what we have learned over the last number of months is that
consumer protection and economic growth go hand in hand. In fact,
when you fail to do the first, you end up doing severe damage to
the latter. And I think we need to get over that notion which too
often has been the subject of testimony, that if you are going to
protect consumers, it is going to hurt our economy. And I think we
have learned, painfully, how false that statement is. So I would
just add that element as we look down the road at this effort, and
I thank my colleague.

I just want to end on one question. It has been sort of—and I
listened to all of you when you talked about the Capital Program
and to what extent various things are—whether it is bonuses or
dividends or acquisitions. And let me say on my part on the issue
of acquisitions, again, my general view is I think if you are talking
about purchasing or acquiring a failing institution, as several of
you have done, it makes all the sense in the world to me. And the
question of what is a failing institution, I realize you get into a
gray area, and so you want to be careful about trying to draw too
bright a line in that area. But, clearly, I think most of us would
agree here that is a proper utilization of these funds. Acquiring
healthy institutions with these funds is one that is disturbing.

But this idea that there are retained earnings and private capital
coming in, and obviously capital that has come from the Federal
Government, I am a little nervous about this distinction, because
money is fungible here, money is money. And, obviously, if you are
not paying a dividend or you are not out there paying a bonus, that
is going to increase the availability of capital in your institutions.

So the notion somehow that I am going to be able to separate out
here the money that I am getting from retained earnings or from
private investment as opposed to capital coming from the Federal
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taxpayer worries me a bit here, that in a sense this notion, as I
tried to make at the outset in my remarks, it is not just $290 bil-
lion. It is over $5 trillion. I asked you the question earlier about
these various new instruments and protections and guarantees and
so forth. To make my point, the taxpayer is really behind your in-
stitutions. I do not know if I would go so far as Martin Eakes to
suggest that some of you might not be here today at this table were
it not for the fact the American taxpayers contributed significantly
to your well-being. And the point here is—and, again, I respect the
notion that a dividend is important for investors. But also, we are
at such a critical moment that we need capital to go out, and the
idea that at this particular moment your investors would be so ad-
verse to the notion that that happen that they would be unwilling
to accept the fact that there may be a period of time when a divi-
dend does not go out.

I just want to get over this notion somehow that we can draw
these bright lines between private capital, retained earnings, and
public monies as we talk about building up our capital require-
ments here to be able to then engage in the kind of lending prac-
tices that all of us need to see if we are going to see the capital
and credit markets become unseized and unclogged, as they pres-
ently are. I just do not think—it flies in the face of reality that you
can somehow draw these bright lines between public monies and
private monies and retained earnings when it comes to some of
these issues.

I know you are hearing this from others, so I am not saying
something you have not heard before, but this notion of responsi-
bility as well—at this critical moment, none of us in this room have
ever lived through anything like we are going through, and we bear
the collective responsibility of getting it right, not just for us but
for that generation coming along. This country deserves far better
than it is getting in this deal, and we need to make it work right,
and everybody has got to pitch in, including the investor. Including
the investor. And I suspect they understand that better than
maybe they are given credit for.

So I just urge you today and I thank you immensely for spending
a lot of time, going on 3%, almost 4 hours here today, but this is
extremely important, as I know you appreciate. And we do not
have a lot of time to get this right. The real market, the real econ-
omy is suffering.

I had dinner last evening with a very significant retailer in this
country, and what is happening to retail sales, when you get 8 and
9 and 10 and 11 percent reduction in retail sales, that is phe-
nomenal in this country. And so it is reaching right down into peo-
ple out there who depend upon that salary coming in every week
to sustain not only their mortgages but their families. And so we
have really got to pull together on this now.

I hope you will go back to your respective institutions and share
the thoughts we have expressed here today. And I think it has
been interesting that you have heard it across these party lines. It
is not just Democrats versus Republicans. You are hearing it from
Mike Crapo. You are hearing it from Mel Martinez, as well as
Sherrod Brown and Bob Casey. Chuck Schumer, by the way, has
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some additional questions he wanted to raise, as my colleagues
may have as well, and we will submit those to you.

Chairman DoDD. I thank you for being here today, and we are
going to continue calling upon you and asking you for your advice
and counsel as to how we proceed. But I thank you.

The Committee will stand adjourned.

[Whereupon, at 1:16 p.m., the hearing was adjourned.]

[Prepared statements and responses to written questions sup-
plied for the record follow:]
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Testimony of Martin D. Eakes
Self-Help and Center for Responsible Lending

Before the U.S. Senate Committee on Banking, Housing and Urban Affairs

“Oversight of the Emergency Economic Stabilization Act: Examining Financial
Institution Use of Funding Under the Capital Purchase Program”

November 13, 2008

Good morning Chairman Dodd, Ranking Member Shelby, and members of the Committee.
Thank you for holding this hearing on the Emergency Economic Stabilization Act of 2008 and
for inviting me to testify.

I serve as CEO of Self-Help (www.self-help.org), a nonprofit community development
financial institution that consists of a credit union and a nonprofit loan fund. For close to thirty
years, Self-Help has focused on creating ownership opportunities for low-wealth families,
primarily through financing home loans to low-income and minority families who otherwise
might not have been able to get home loans. In total, Self-Help has provided over $5 billion of
financing to 55,000 low-wealth families, small businesses and nonprofit organizations in North
Carolina and across America.’

I am also CEO of the Center for Responsible Lending (CRL)
(www.responsiblelending.org), a nonprofit, non-partisan research and policy organization
dedicated to protecting homeownership and family wealth by working to eliminate abusive
financial practices.

With the constant barrage of statistics and staggering dollar figures that have become
commonplace during this financial crisis, it is easy to become numb to the depth and scope of the
financial pain American families are experiencing today. However, the numbers paint a picture
we cannot ignore. Using recent data from the Mortgage Bankers Association, we calculate that
foreclosures on all types of mortgages are occurring at an annual rate of 2.3 million? On
subprime mortgages alone, the “spillover” costs are massive. At least 40 million homes—
households where, for the most part, people have paid their mortgages on time every month—are
suffering a decrease in their property values of $352 billion. These losses, in turn, are infiltrating
nearly every part of American life, from police and fire protection to community resources for
education.

As we have become accustomed to hearing about the losses stemming from foreclosures,’
we also hear on a regular basis that the foreclosure epidemic is being addressed through the
voluntary efforts of servicers and lenders. Notwithstanding these efforts and results published by
HOPE NOW,’ the foreclosure problem is getting worse, not better. In fact, the voluntary efforts
typically raise a distressed family’s mortgage payment instead of lowering it and result in 2
temporary fix with a high probability of failure.’
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The major piece that has been missing from piecemeal efforts to stop the foreclosure crisis
is a systematic, large-scale way to stop foreclosures that can be prevented. With wise
implementation of the Emergency Economic Stabilization Act (EESA), we now have a chance of
real success. Treasury should use the Troubled Asset Relief Program (TARP) to leverage
systematic approaches to modifying mortgages to sustainable levels.

The most pressing need today is to help homeowners to stay in their homes and, by
extension, support their neighbors' property values and the financial system as a whole, since
financial institutions will not survive if their loan-related portfolios continue to fail. Yet as
administered by Treasury, TARP has to date failed to deal with the root cause of losses by
financial institutions, which are excessive foreclosures on owner occupants. Appropriate
government action could prevent many of these foreclosures and help to reassure financial
institutions that housing values are stabilizing.

We urge this Committee to gauge the effectiveness of EESA by how well it prevents
foreclosures that will otherwise continue to batter the nation’s economy. By taking meaningful
action under the Act to stop the foreclosure epidemic, we can make sure that housing price
declines don’t overshoot market-stabilized levels, limit losses by financial institutions, and reduce
debt burdens on consumers, whose spending power we need to pull us out of this downward
economic cycle.

In my testimony today, I will focus on five key points.
1. The injection of capital into banks has helped stabilize the market.

I, Voluntary, loan-by-loan modification efforts are not effectively stemming the tide of
foreclosures due to structural, legal, and financial obstacles.

III. Streamlined, broad-based modification efforts are necessary to get ahead of the
foreclosure curve, and can — and should - be accomplished through the existing TARP
authority.

IV. Several modest legislative initiatives could provide powerful additional tools to
increase modifications.

V. Judicial loan modifications can provide a crucial backstop in situations where servicers
fail to modify a loan through the streamlined system though the family can afford a
market-rate mortgage but is in dire straits under the current mortgage terms, and will
provide a strong incentive for servicers and investors to make these programs work.

L Capital Injections into Banks has Helped Stabilize the Market.

The original TARP proposal to use $700 billion of government funds to purchase “toxic”
subprime and distressed asset securities from financial institutions would not have been an
effective intervention to stabilize financial institutions or to stem foreclosures. However, the use
of some of those same funds to stabilize the balance sheets of financial institutions through equity
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infusions is a potentially effective, lower risk method for stabilizing the markets and the
economy. Ultimately, direct recapitalization of the banking sector has been at the heart of
effective financial institution recoveries both in the U.S. and internationally. That said, Treasury
should be requiring more from the financial institutions in return for this federal investment,
including requiring the establishment of streamlined and affordable mortgage loan modification
programs.

After Lehman Brother’s bankruptcy, financial institutions were unwilling to lend to each
other because they did not know which institution would fail next. This can be seen in various
indexes of interbank lending, most notably overnight LIBOR, the rate at which international
banks indicate they are willing to lend to each other for a single day. Historically, overnight
LIBOR is priced about 1/10™ of one percent above Fed Funds. This was true through the Bear
Stearns bailout and the seizure of Fannie Mae and Freddie Mac during the first weekend in
September. Sharp spikes in LIBOR rates occurred the day after Lehman Brothers was allowed to
fail and inter-bank lending activity ground to a halt, followed by modest declines following the
government’s rescue of AIG. Continuing uncertainty in credit markets prevailed with relatively
high LIBOR rates.

Only when the Treasury Department indicated that a primary use of TARP funds would be
to inject fresh capital into the banking sector did the money markets began to return to normalcy.
On October 14, the morning after Treasury announced capital infusions into the nation’s seven
largest banks and committed $250 billion total to bank preferred shares, overnight LIBOR
tumbled to 2.18%. The following day, FDIC announced a guarantee on all non-interest bearing
deposits and most senior unsecured bank debt. Within three days, overnight LIBOR had dropped
to 1.67%, a mere 0.17% above Fed Funds. In the last ten days, overnight LIBOR has begun to
trade below 1.00%. Other key indexes, such as the Fed Funds Effective rate, and one-month and
three-month LIBOR, have moved toward their normal levels.

While a more stable LIBOR rate cannot solely be attributed to the bank equity injections
and does not necessarily translate into lending by banks to businesses and individuals, it is a
positive sign, and one that these actions had a large hand in bringing about.

11. Current modification efforts have failed to stem the tide of foreclosures.

Despite the loss mitigation encouragement by HOPE NOW, the federal banking agencies,
and state agencies, the voluntary efforts undertaken thus far by lenders, servicers and investors
have failed to stem the tide of foreclosures. Moreover, servicers still face significant obstacles in
making modifications,

A. The number of modifications is inadequate.

Seriously delinquent loans are at a record high for both subprime and prime loans,® and all
available data have consistently indicated that (1) continuing foreclosures far outpace total loss
mitigation efforts, and (2) only a small share of loss mitigation efforts result in true loan
modifications that are likely to result in sustainable loans.”
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Subprime Home Loan Foreclosures, Delinquencies and Modifications

as of August 2008
00

1,348,000 Short-Term

Repayment Plans

Loan Mods-
Same o
Loan Mods- Higher 831,574
Lower  Monthly
Monthly Payment®
Payment*

Number of Loans

296,984 952,987

Loans Made and Foreclosed Currently Delinquent Loans Cumulative Hope Now Efforts

Since 2005 {60+ days) {July 2007 - August 2008)
Sources: CRL C i : FIMDA Date; Hope Now Afliance; MBA

* Estimated based on Hope Now data & servicer remitlance reporls

In October, Credit Suisse reported that only 3.5 percent of delinquent subprime loans
received modifications in August 2008.% Similarly, the most recent report from the State
Foreclosure Working Group of Attorneys General and Banking Commissioners (which covers 13
servicers, 57% of the subprime market, and 4.6 million subprime loans) confirms that progress in
stopping foreclosures is “profoundly disappointing.”9 Their data indicate that nearly eight out of
ten seriously delinquent homeowners are not on track for any loss mitigation outcome, up from
seven out of ten from their last report.'’ Even the homeowners who receive some kind of loss
mitigation are increasingly losing their house through a short sale or deed-in-lieu rather than
keeping the home through a loan modification or workout.!

What’s more, when modifications and other workouts are made, they are frequently
temporary or unsustainable, leading to re-default and placing homeowners and financial
institutions in an even worse economic position than when they started. Data through September
2008 indicate that the large majority of HOPE NOW efforts rely on repayment plans,‘2 which
typically require financially burdened households to add previously unpaid debt to their current
mortgage payments. Not surprisingly, we now see very high rates of re-default on loan
modifications, primarily because most loan modifications or workouts do not fundamentally
change the unsustainable terms of the mortgage to make the loan affordable to borrowers over the
long term. According to Credit Suisse, when interest rates or principal are reduced, the re-default
rate is less than half of those for these other modifications."”
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B.  Numerous legal and structural obstacles stand in the way of modifications.

A recent Federal Reserve Staff Working Paper identifies a number of obstacles that limit

the scale of modifications.'* These obstacles help explain why voluntary loss mitigation cannot
keep up with demand.

L

»

Investor Concerns: Servicers may shy away from modifications for fear of investor
lawsuits.'” While most Pooling and Servicing Agreements (PSAs) provide adequate
authority to modify loans, these modifications may cause disproportionate harm to certain
tranches of securities over other classes. Investors are also particularly concerned about
re-default risk, where their short term losses from modifications will be compounded by
future foreclosure costs, which will increase as housing prices continue to fall, if the
borrower cannot sustain payments under the modified terms. In addition, when servicing
securitized loans, some PSAs do limit what servicers can do by way of modification. For
example, some limit the number or percentage of loans in a pool that can be modified.'®

Second Liens: Additional liens on a property pose a structural obstacle that is often
impossible for servicers of the first lien to overcome. Between one-third and one-half of
the homes purchased in 2006 with subprime mortgages have second mortgages,'” and
many more homeowners have open home equity lines of credit secured by their home.
The holder of the first mortgage will not generally want to provide modifications that
would simply free up homeowner resources to make payments on a formerly worthless
junior lien, nor to modify a loan where there is a second mortgage in default. But as
Credit Suisse reports, “it is often difficult, if not impossible, to force a second-lien holder
to take the pain prior to a first-lien holder when it comes to modifications,” thereby
dooming the effort.'®

Servicer Incentives: The way servicers are compensated by lenders creates a bias for
moving forward with foreclosure rather than engaging in foreclosure prevention. Servicers
are often not paid for modifications, but are reimbursed for foreclosure costs.'® The
Federal Reserve concludes, “Loan loss mitigation is labor intensive and thus raises
servicing costs, which in turn make it more likely that a servicer would forego loss
mitigation and Eursue foreclosure even if the investor would be better off if foreclosure
were avoided.”™

Limited Servicer Staff and Technology: With few but welcome recent exceptions,
servicers have continued to process loan modifications in a labor-intensive, case-by-case
review. While they have added staff and enhanced systems, the lack of transparent,
standardized formulas has limited the number of modifications that have been produced.2 !

Treasury should use the Troubled Asset Relief Program (TARP) to leverage

systematic modification approaches and larger numbers of sustainable
modifications.

As noted above, the most pressing need today is to help homeowners to stay in their

homes and, by extension, support their neighbors' property values and the financial system as a
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whole, since financial institutions will not survive if their loan-related portfolios continue to fail.
Yet as administered by Treasury, TARP has to date failed to deal with excessive foreclosures.
Appropriate government action could prevent many of these foreclosures and help to reassure
financial institutions that housing values are stabilizing, thus encouraging increased lending.

Since taking over IndyMac Bank, the FDIC has developed a streamlined and systematic
approach to loan modifications for IndyMac’s loans. Similar approaches have now been adopted
as part of a recent settlement between Bank of America and state Attorney Generals regarding
unfair and deceptive lending practices by Countrywide, and most recently by JP Morgan
Chase/Washington Mutual and Citigroup. While some aspects of these modification programs
are potentially problematic,”” and while these programs may not be able to reach sufficient
numbers of loans held in private label securities where investors withhold their consent, these
systematic approaches are a step in the right direction and can serve as a general model for the
rest of the industry, with affordability enhancements that can be leveraged through the TARP
program.

To facilitate as many loan modifications as possible, Treasury should adopt different
strategies for three different categories of loans:

> Loans in Private Label Securities: Treasury should adopt FDIC’s proposed
loan modification guarantee program and provide guarantees to modifications
from servicers with streamlined affordable modification protocols based on the
FDIC/IndyMac model under the authority provided by Section 109 of EESA.

> Loans Held By Fannie Mae and Freddie Mac: As the conservator for the
GSEs, the Federal Housing Finance Agency should direct them to facilitate
modifications to the greatest extent possible. The recent November 11
announcement is a positive step for these loans.

» Loans Held in Portfolio by Banks and Thrifts: Treasury should require
banks and thrifts that participate in Treasury’s equity investment or asset
purchase program to adopt these streamlined loan modification protocols.

A. FDIC has proposed a loan modification guarantee program through TARP that
would create an efficient subsidy for modifications of loans held in private-label
securities.

FDIC has pioneered a promising approach to streamlined modifications in its operations at
IndyMac Bank, which it is applying to IndyMac loans held in portfolio and to those it services for
private mortgage-backed securities investors, where possible. It has now proposed a Treasury
program under TARP that could substantially expand this promising approach and effectively
address the existing obstacles to modifications, particularly the obstacles posed by private
securitization.

The FDIC/IndyMac model compares the net present value of modifying the loan to
foreclosing and losing money reselling the house. As long the modification provides a greater



65

return than foreclosing, the loan can be modified. All loans are converted to fixed rate loans at
the Freddie Mac Survey interest rate at the time of the modification, which is currently 6.2
percent. The model establishes a clear affordability target: a 38 percent debt-to-income ratio
(DTI) for total housing payments for the IndyMac first mortgage (including mortgage principal,
interest, taxes and insurance).

To reach the affordability target based on the income information they have (subject to
income verification before being finalized), the model uses a three-step approach:

» Servicers first reduce interest rates for five years, potentially to as low as 3%, to meet
the DT1 target. Thereafter the rate rises by 1% per year until it reaches a market rate,
which is defined as the Freddie Mac survey rate.

» If this rate reduction is not enough to reach the target DTI, the servicer would increase
the loan term to a maximum of 40 years from date of origination.

> If the loan still isn’t affordable, then a portion of principal would be deferred until the
loan becomes due or pays off early, with no interest accruing. Monthly payments
would be calculated on the lower balance, which would make the loan more
affordable. Deferral, rather than forgiveness of principal, means that investors have
the possibility of collecting on the full balance if housing prices recover.

FDIC has also introduced some important procedural changes to try to increase response
rates. Where they have income information, they establish a pre-approved modification offer
which they send to the borrower via certified mail. To accept, the borrower can return the offer in
an enclosed pre-paid envelope, with a signature, a lower payment and current income verification
documentation. Where FDIC does not have borrower income information, they have used mail,
phone calls and payments to counselors to try to contact borrowers.

Although it is still in its carly stages, the FDIC /IndyMac model appears to be increasing
modifications substantially and reducing foreclosures on its existing portfolio. So far, there has
been a 75 percent response rate where FDIC has income information about the borrower and
approximately 5,000 loans have been modified.? FDIC officials remain optimistic that this
approach can also increase modifications for its securitized loans as well.

The FDIC/IndyMac model has already served as a model for other servicers as a way to
expand and streamline loss mitigation efforts. Three other entities have adopted similar
approaches: the Bank of America settlement of State Attorneys General lawsuits against
Countrywide for unfair and deceptive lending practices, and more recently, voluntary efforts
announced by JP Morgan Chase/Washington Mutual and by Citigroup. The Bank of America
settlement establishes a lower affordability target of 34% of total housing debt to income.

To use this model to increase loan modifications for securitized loans, Treasury needs to
implement a new loan modification guarantee program under TARP for loans meeting stronger
affordability targets to share the loss risk from re-defaults between the government and investors.
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1. TARP loan modification guarantee program could guarantee 3,000,000
loans for $50 billion.

Treasury should implement the new loan modification guarantee program proposed by
the FDIC and authorized under Section 109 of the EESA. This program would act as a strong
financial incentive for servicers and investors to agree to modify loans to newly established
affordability standards, modeled on the FDIC IndyMac modification program. Under such a
program, servicers who modified loans to meet certain standards would share the losses that result
from future re-defaults of these modified loans.

The appeal of the FDIC proposal is that it could be done on a widespread and streamliined
basis and would substantially reduce foreclosures. It would result in sustainable and affordable
home loans for families facing foreclosure, because it focuses on debt-to-income ratios and caps
final interest rates at a pre-determined, prime rate (in contrast, some voluntary loan modification
programs currently offer temporary modifications that subsequently lead borrowers to re-default).
In addition, the FDIC model aligns incentives among investors and homeowners to the benefit of
stabilizing home values: investors want to see modifications succeed because they share in future
losses and the loan must perform for a minimum period before guarantee kicks in. Further, since
the guarantee can cover the cost of a re-modification or disposition short of foreclosure, there are
substantial incentives for servicers to forego foreclosure

Affordability Standards: Because federal resources would be insuring future performance
risk, it would be important to establish strong affordability standards for the initial modifications.
IndyMac is using a 38% housing DTI standard without any federal guarantee. However, with
taxpayers funding guarantees, we believe that the initial affordability should be set at 31% of
income for total housing costs. Experience with IndyMac and with other servicers demonstrates
that a housing DTI at this level will be much more effective in reducing redefaults and therefore
best protect taxpayer money.

Several additional standards should be required as well. First, the guarantee payments
should not be available until the loan has a proven record of six months payments without
delinquency after inittal modification. Second, the guarantee should be limited to those loans
where initial payments are reduced by at least ten percent to ensure that scarce federal guarantees
are used only for loans that provide significant relief to borrowers and have a high likelihood of
avoiding future re-defaults. Finally, the guarantees should remain in place for at least eight years,
which covers the initial affordability period of five years plus the transition to the permanent rate.

Efficient Use of Taxpayer Resources: One of the most important aspects of this proposal
is that the return on the government’s investment would be substantial. $50 billion would enable
this program to assist up to three million borrowers at risk of foreclosures. Structured asa
guarantee program, federal costs would only be incurred when modified loans default. These
losses would be shared equally with the investors. To arrive at this estimate, FDIC postulates an
effort where the government works with servicers to modify and guarantee three million loans
with average balances of $200,000. Assuming one-third of these loans re-defaulted and that total
losses from these defaults represented 50 percent of the principal balance of the original
$200,000, the total loss would be $100 billion in losses. Government would then bear only half
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of this total, or $50 billion. But the benefit would be keeping two million (hopefully more if the
re-default assumptions are conservative) families in their homes and helping to stabilize the
housing market. By using government funds as risk capital rather than liquidity, and leaving the
loans within private securities, the government can leverage its funding 12 to 1 in loans modified
(850 billion becomes $600 billion of modified loans).

Permitting Loan Modifications Even When a Second Lien Exists. The best outcome for
loans that have second liens — often with no value based on current market prices — is to have
them paid off with very sharp discounts.”* However, FDIC’s IndyMac and model allows
modifications to go forward even with second liens attached in the event that FDIC is unable to
negotiate with the holders of the second mortgage to give up its lien interest, and the new loan
guarantee program should also take this approach. Leaving the second liens in place is not
optimal, but may be a necessary evil since 50% of subprime and Alt A loans currently have
piggyback seconds, and these borrowers should not face certain foreclosure just because their out-
of-the-money second mortgage investors refuse to release their interests. Many second mortgages
will not foreclose, because after the house is sold in foreclosure and foreclosure expenses are
taken into account, there would be no funds left to pay the second.

Incentive payments to servicers would increase number of loans modified. As a
counterweight to the reality that most servicing contracts compensate servicers more for
foreclosure than modification, the FDIC also recommends that Treasury pay servicers
approximately $1,000 for each modification that meets the identified affordability standards. Just
as Treasury pays investment advisors and other contractors under EESA to structure its equity
investments or asset purchases, this program would pay the servicers who will do the work
necessary to modify the mortgages under this program. This is an important component for the
program.

2. The combination of modification guarantees and servicer incentives
would address current obstacles to loan modifications for securitized
loans.

The combination of modification guarantees and paying servicers for affordable
modifications would address many of the existing obstacles to broader scale modifications.

» Investor Concerns: A government guarantee to share the costs of future re-defaults has
significant implications for the basic decision about whether a modification generates
better returns for investors than foreclosing. Servicers would accept the government
guarantee when the net present value to investors is greater to modify under the program
than to foreclose, and the guarantee against re-default is likely to tip the scales strongly
toward modifying. When the net present value comparison results in this clear positive
outcome, the fears about investor lawsuits would be substantially alleviated.

» Second Liens: As described above, permitting modifications even if second liens existed
will maximize the number of loans that can be modified in a streamlined fashion. When
the ban on judicial modifications is legislatively lifted, as is discussed in Section V
below, the ability to settle or write-off second liens will be significantly improved.
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»  Servicer Incentives: Paying servicers directly for delivering atfordable and sustainable
modifications would address the servicer incentive problem. A direct payment should
mitigate current incentives for them to opt for foreclosures rather than modifications.

> Servicer Staffing and Technology: Adopting a systematic approach based on the FDIC
model simplifies and streamlines the work of servicers, limiting staff time per case. The
modification analysis can be performed by a simple model and requires much less staff
time or expertise than the current labor-intensive process, which requires subjective
scrutiny of family debts and budgets. FDIC was able to implement its new approach to
modifications within weeks of taking over IndyMac Bank.

B. Treasury and FHFA can prescribe more aggressive modifications for loans
held or guaranteed by Fannie Mae and Freddie Mac.

On Tuesday, the GSEs announced a program to provide streamlined modifications for
loans they own or that have been placed in Fannie Mae or Freddie Mac mortgage-backed
securities that they guarantee. While we need to learn more details about the program, this
announcement is an important step forward for conforming loans, which represent over half of all
mortgages in the country.”® Since the GSEs represent just 20% of current foreclosures, however,
our other recommendations are still important to address the remainder, particularly subprime and
Alt A loans that are held in private label securities.

While private companies, Fannie and Freddie hesitated to purchase a loan that they
guaranteed out of securities in order to modify the loan because accounting standards required the
GSEs to mark the loan down to its current market value.® This caused accounting losses that
weakened the firms' publicly presented capital position. While it is understandable that a private
company under financial stress would hesitate in this manner, accounting-only losses should not
drive substantive policy, particularly when modifying loans will result in lower final losses, which
are now backed directly by U.S. taxpayers. We therefore commend FHFA and the GSE’s for no
longer making the distinction between loans on their portfolio and securitized loans for
modifications, as evidenced by Tuesday’s announcement.

However, the current Fannie Mae and Freddie Mac guideline that borrowers must be in
default before loss mitigation activities may commence, which Tuesday’s announcement does
not change, has served as an obstacle to modification. Such stipulations have prevented many
servicers from initiating timely and cost-effective modifications for borrowers who are likely to
default in the future, and create the perverse incentive of having borrowers miss payments and
enter default to qualify for modifications.

C. TARP should require participating banks and thrifts to establish systematic
loan modification programs for the loans held in their portfolios.

The remaining at-risk loans are held directly by banks and thrifts in their portfolios. There
are fewer obstacles from banks modifying these loans than if they were sold, but some obstacles
remain from having these loans modified to avoid foreclosures. Most notably, banks may be
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reluctant to modify such loans because such modifications will require marking down their
balance sheets and weakening their capital positions, the same problem faced by Fannie and
Freddie.

TARP’s equity injection program provides a significant lever for requiring participating
banks and thrifts to adopt a systematic loan modification program for their loans held in portfolio.
Since the banks would just be recognizing losses they would soon bear anyway, and minimizing
losses at that, Treasury should make receipt of equity from the TARP program contingent upon
the adoption of a similar loan modification program. The fact that the government is providing
equity that can absorb accounting losses should remove this objection. As noted above, JP
Morgan Chase/Washington Mutual, Citigroup and Bank of America have announced programs
along these lines, and their experience will be instructive.

D. TARP asset purchase strategies should focus strategically on increasing loan
modifications.

The immediate priority for TARP to spur greater levels of loan modifications are the
“three-bucket” framework I outlined above. There are supplemental approaches TARP might
pursue should it proceed to implement a mortgage asset purchase strategy; if it does pursue such a
course, it must maintain a clear focus on enhancing loan modifications. Several approaches could
be carried out with existing authorities and several, as described below, would require legislative
amendments to TARP:

1. Buy servicing righfts.

Another way to break the modification logjam is for Treasury to purchase servicing rights
where the PSAs provide the servicer with sufficient flexibility to modify. Servicing rights are very
inexpensive, and should not cost more than about 1% of the outstanding balance; government
funding could therefore be leveraged 100 to one to modify loans. Moreover, they are an eligible
“troubled asset” under TARP. Once the government holds the servicing rights, it would be in a
strong position—through a contract with a competent private subservicer—to aggressively
modify loans within the limitations of the pooling and servicing agreements.

Having the government as servicer would provide a number of advantages over private
servicers. First, given EESA's directive in Section 109 for the government to maximizing loan
modifications, it would be highly motivated to modify loans when the net present value of
modifying exceeds foreclosing. Second, it would be far more difficult for investors to challenge
the federal government’s use of the pooling and service agreement authority than if a private
servicer did the modifications. Finally, government would have fewer financial constraints in
paying for staff than highly strapped servicers to process modifications, if necessary.

One issue is that sometimes the net interest margin security (NIMS) insurer needs to agree
to modifications beyond certain level, such as 5% of the loans. In these cases, the government
might need to buy this insurance policy; while it would certainly be inexpensive, it would require
taking on some limited liability for NIMS losses that would need to be calculated.

11
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2. Purchase second mortgages to gain control of them so that they can be
consolidated with the first mortgages and restructured.

As noted above, second mortgages are one of the greatest obstacles to modifications
because a first mortgage holder will not generally voluntarily reduce interest or principal only to
increase return for a second mortgage holder or cure its loan if the borrower is still in default on a
second. Yet because most second liens arc underwater, Treasury could purchase them very
inexpensively, hopefully at not more than five cents on the dollar. If they could be purchased
cheaply enough, this is an option worth investigating.

This program will be effective only in concert with a larger modification effort, however,
so purchases should be concentrated on second mortgages where the owner of the first mortgage
is known and a modification effort is already being made. In addition, it could establish a fund to
purchase second mortgages that can then be accessed by servicers who run into the problem of a
second mortgage when trying to modify a first mortgage whose owner is already known.

E. Treasury should set specific goals for sustainable modifications with detailed
reporting to increase transparency.

1 have pointed out a number of ways that servicers lack incentives to aggressively pursue
meaningful loan modifications. Another disincentive is a lack of transparency and reporting
requirements. Because loan servicers have no obligation to provide specific information on their
servicing activities, it is difficult to monitor progress and assess servicing performance. For
example, the data from HOPE NOW are aggregate data and not identified either by servicer or
loan. This lack of data creates difficulty in ascertaining what is and is not working.

To improve analysis of modifications and to provide an incentive to servicers, Treasury
should identify modification activity by individual servicer. Most helpful would be a database
like that required by the Home Mortgage Disclosure Act (HMDA), with loan-level data made
available to the public.

Iv. Additional legislative actions should be taken to incent and facilitate more loan
modifications.

A. Change rules governing trusts so that the government can purchase whole loans out
of securities.

The biggest problem TARP faces with respect to loan modifications is that 80% of recent
subprime and Alt-A loans were securitized, and if the government purchases securities, the
government will own just a partial interest in the cash flow generated by loans, giving it no
greater rights to modify loans than other owners scattered around the globe. If the government
could buy whole loans, it would have the discretion to do modifications similar to what FDIC has
done with IndyMac’s portfolio or Fannie Mae and Freddie Mac just announced. However, trusts
are designed to be passive entities and are not permitted to sell whole loans, even though they
have some flexibility to modify the loans or accept a refinance for less than the principal balance.

12
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Congress should pass legislation clarifying that participation in a government-sponsored
whole loan purchase program would be permitted under Real Estate Mortgage Investment
Conduit (REMIC) tax rules. Congress could further provide that continued REMIC status (and
future tax benefits) is contingent on PSAs being modified to permit (but not require) participation
in the loan sale process. Finally, Congress, the SEC or Financial Accounting Standards Board
would need to ensure that accounting standards change to permit these sales. Clearly, having
whole loans that servicers for whatever reason are unable to modify, that will cause needless
foreclosures, and that Treasury cannot purchase even though it could restructure the loans to make
them affordable to the borrowers and maximize the return to the government, is not socially
optimal. There should be no objection to freeing servicers to modify or sell these assets at the
direction of a Treasury program.”’

Once Treasury purchased loans at a substantial discount and modified them to an
affordable level, it could resecuritize the mortgages into pools guaranteed by the government.
This guarantee would make the securities marketable and allow the government to revolve its
funding into new purchases, increasing its impact.

B. Amend TARP to provide for meaningful protection for servicers when they modify
loans.

One obstacle to servicers in modifying loans is that they fear lawsuits by investors harmed
by their decision; any modification will favor some investors and disfavor others. TARP attempts
to deal with this problem by making clear that servicers owe their duty to investors as a whole,
not to any particular class of investors who may be harmed by a modification. However, TARP
includes the exception “Except as established in any contract.” Congress should delete this
phrase in order to provide servicers greater comfort.

Alternatively, Congress could enact a narrowly tailored indemnification provision for
servicers who act reasonably in modifying or selling any loan under the Treasury program. Either
change should increase servicers” willingness to modify in the face of particular investor
objections.

C. Ensure income tax burdens do not undermine sustainability of loan modifications.

Right now, when a servicer provides a homeowner with a loan modification containing a
principal writedown (the type of writedown contemplated to occur under the new FHA Hope for
Homeowners program) or, in certain circumstances, a significant interest rate reduction, the IRS
considers the homeowner to have received taxable cancellation of indebtedness income unless the
mortgage debt is “qualified” under the terms of the Mortgage Forgiveness Debt Relief Act of
2007 or the homeowner is insolvent. In many instances, especially where the difference between
the original loan amount and the current value of the house is large, the prospect of tax liability
could discourage homeowners from seeking a modification, or, if such a modification is obtained,
the resulting tax liability could cause the homeowner to redefault on the loan. To prevent this
perverse result, Congress should amend the Mortgage Forgiveness Debt Relief Act of 2007 in two
ways: (1) lenders should not be required to file Form 1099 with the IRS when cancelling any
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mortgage-related debt; and (2) the definition of “qualified mortgage debt” should be extended to
include all mortgage debt, not just acquisition debt.

V. Congress should lift the ban on judicial loan modificatiens, which would prevent
hundreds of thousands of foreclosures without costing the taxpayer at all.

It is important also to provide a backstop to protect those homeowners whose lenders
cannot or will not agree to voluntarily modify their loans, either through the TARP initiative or
otherwise. The best and only solution in these cases —~ where the homeowner could sustain a
market rate mortgage ~ is to lift the ban on judicial modifications, and allow a bankruptcy court to
implement an economically rational solution that otherwise would be lost. This move that can
immediately help stem the tide of foreclosures at zero cost to the U.S. taxpayer.™

Judicial modification of loans in bankruptcy court is available for owners of commercial
real estate and yachts, as well as subprime lenders like New Century or investment banks like
Lehman Bros., yet it is denied to families whose most important asset is the home they live in. In
fact, current law makes a mortgage on a primary residence the only debt that bankruptcy courts
are not permitted to modify in chapter 13 payment plans.

A small change to the bankruptcy code would provide judges the authority to modify
mortgages and, we have estimated, help 600,000 homeowners — maybe more — keep their homes.
Current proposals in Congress provide that modifications would narrowly target families who
would otherwise lose their homes and exclude families who do not need assistance.”” These
proposals also limit the downside to lenders: interest rates must be set at commercially
reasonable, market rates; the loan term may not exceed 40 years; and the principal balance may
not be reduced below the value of the property.

This would also have the benefit of incentivizing servicers to participate in the TARP and
other voluntary modification initiatives. To be clear, CRL does not want to see hundreds of
thousands of homeowners actually file for bankruptcy. It is far preferable for most of these
homeowners to receive a sustainable loan modification through a streamlined or individualized
program. But if bankruptcy judges could make these modifications, it will help encourage
additional voluntary modifications as everyone in the system would know the alternative.”’
Investors would have no reason to sue over a modification if the same or more costly
modification could be made by a judge. Bankruptcy judges, who are extremely skilled at debt
workouts, could help develop modification templates that could be used by servicers outside of
the bankruptcy court context.”) What’s more, as Lewis Ranieri, founder of Hyperion Equity
Funds and “the father of the securitized mortgage market,” has recently noted, relief in
bankruptcy court is the only effective way to break through the problem posed by second
mortgages.™

VI Conclusion
Today’s financial crisis is a monument to destructive lending practices—bad lending that

never before has been practiced on such a large scale, and with so little oversight. Unfortunately,
the entire country is paying the price. There is no single solution to the challenges facing us
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today, but any effective policies must seek to maximize the number of families who stay in their
homes. In particular, Treasury should ramp up its efforts to do FDIC-like streamlined
modifications, Congress should explore additional tools to support modifications, and Congress
should lift the ban on judicial restructuring of loans on primary residences.

! Seif-Help’s lending record includes our secondary market program, which encourages other lenders to make
sustainable loans to borrowers with blemished credit. Self-Help buys these loans from banks, holds on to the credit
risk, and resells them to Fannie Mae. Self-Help’s loan losses have been under 1% per year—and increased these
families’ wealth.

2 MBA National Delinquency Survey, 2™ quarter 2008. The 5.5 million reported by survey, divided by 0.85 to scale
up to market size (accounting for underreporting), multiplied by 0.047, the 2Q 2008 foreclosure start rate, multiplied
by 4 to annualize. Another 1.2 million were delinquent but not in foreclosure, and another 492,000 were sitting in
foreclosure from previous quarters’ foreclosure starts.

3 On October 16, 2008, Eric Stein, senior vice president of the Center for Responsible Lending, testified before this
committee regarding the causes of the crisis. While more details can be found in his testimony, it is clear that
dangerous lending greatly inflated the housing bubble, and the resulting foreclosures of patently unsustainable
mortgages are magnifying the damage of the bubble’s collapse. http://www.responsiblelending.org/pdfs/senate-
testimony-10-16-08-hearing-stein-final.pdf

* HOPE NOW is “an alliance between HUD approved counseling agents, servicers, investors and other mortgage
market participants that provides free foreclosure prevention assistance.” See hitp://www.hopenow.com.

% “Subprime Loan Foreclosures & Delinquencies versus Lender Workouts,” Center for Responsible Lending

foreclosures-delinquencies-versus-lender-workouts html.

¢ See HOPE NOW Data for all periods, available at
http://www.hopenow.com/upload/data/files/July%202008%20Industry%20Extrapolations.pdf.

7 See, e.g., “Subprime Loan Foreclosures & Delinquencies versus Lender Workouts,” at note 4; also, HOPE NOW
Data, July 2008, available ar

http://www. hopenow.com/upload/data/files/July%202008%20Industry%20Ex trapolations.pdf (reporting 197,000
foreclosure starts and 192,000 repayment plans initiated and modifications completed, combined in July 2008).

8 Credit Suisse Fixed Income Research, Subprime Loan Modifications Update, October 1, 2008, p.2, available at
http://www credit-suisse. com/researchandanalytics.

® State Foreclosure Prevention Working Group, Analysis of Subprime Servicing Performance, Sept. 2008, at 2,
available ar hitp://www.mass.gov/Cago/docs/press/2008_09 29 foreclosure_report_attachmentl.pdf.

°1d.at 6.
" 1d at 7-9.

"2 HOPE NOW Loss Mitigation National Data Julv 07 to September 08, p. 9 HOPE NOW Alliance (October 2008)
available at
hutp://www.hopenow.com/upload/data/files/ HOPE%20NOW%20L 0ss%20Mitigation%20National%20Data%20July
%2007%20t0%20September%2008.pdf

1% Credit Suisse, Subprime Loan Modifications Update, p.1.
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'* The Incentives of Mortgage Servicers: Myths and Realities, Larry Cordell, Karen Dynan, Andreas Lehnert, Nellie
Liang and Eileen Mauskopf, Federal Reserve Staff Working Paper, Finance and Economics Discussion Series, 2008-
46.

15 See Bajaj, Vikas and Meier, Barry, Some Hedge Funds Argue Against Proposals to Modify Morigages, New York
Times, October 23, 2008.

1 See Credit Suisse, The Day After Tomorrow: Payment Shock and Loan Modifications, Apt. 5, 2007 (noting specific
examples of PSAs with various modification restrictions, including 5% by balance, 5% by loan count, limits on
frequency, and limits on interest rate).

' Credit Suisse, Mortgage Liquidity du Jour: Underestimated No More, March 12, 2007 at 5.
18 Credit Suisse, Subprime Loan Modifications Update, Oct. 1, 2008, at p. 8.

% See Testimony of Eric Stein Center for Responsible Lending, Before the U.S. Senate Committee on Banking,
Housing and Urban Affairs, October 16, 2008, at n 30, available ar: http://www responsiblelending.org/pdfs/senate-
testimony-10-16-08-hearing-stein-final.pdf .

* The Incentives of Mortgage Servicers: Myths and Realities, Larry Cordell, Karen Dynan, Andreas Lehnert, Nellie
Liang and Eileen Mauskopf, Federal Reserve Staff Working Paper, Finance and Economics Discussion Series, 2008~
46, at p. 15.

211d.atpp. 3,9,23.

* The preferred outcome for loans where property values have fallen and the house is worth less than the principal
balance outstanding on the loan is to reduce principal to the current appraised value of the property, which provides
the homeowner with the ability to accumulate equity through appreciation and the flexibility to sell their house and
move if necessary. The FDIC and streamlined bank approaches defer rather than reduce principal.

B Christopher Palmieri, IndvMac's Fast Track Mortgage Modification Program, Business Week, October 8, 2008

2 The FHA’s new Hope for Homeowners program takes this approach, although it is too early to tell whether it is
feasible on a large scale.

 For example, it’s unclear how the “borrower hardship” requirement will be implemented, or what level interest
rates will be permitted to rise to if they have been reduced for five years.

6 AICPA Statement of Position 03-03, Accounting for Certain Loans or Debt Securities Acquired in a Transfer (SOP
03-3).

%7 See Center For American Progress, Issue Brief: Overcoming Legal Barriers to the Bulk Sale of At-Risk
Mortgages, April 2008, available at http://www.americanprogress.org/issues/2008/04/reimc_brief html.

% For a detailed discussion of judicial loan modifications, see Statement of Eric Stein, Center for Responsible
Lending, U.S. Senate Judiciary Committee, Dec. 5, 2007, available at http.//www.responsiblelending org/pdfs/stein-
statement-to-senate-judiciary-looming-foreclosure-crisis.pdf.

? Under current proposals, loan modifications would be available only where the homeowner’s income is
insufficient, after deducting for modest IRS-approved living expenses, to cover the mortgage payments. In addition,
there is a good faith requirement that allows courts to exclude anyone who wrongly makes it through existing hurdles.

¥ The same phenomenon occurred when Chapter 12 was passed to modify loans on family farms in the late 1980s.
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*! See statement by J. Rich Leonard, US Bankruptcy Judge, Eastern District of North Carolina, at
http://www.responsiblelending.org/pdfs/leonard-letter.pdf

32 Lewis Ranieri to deliver Dunlop Lecture on Oct. 1, Harvard University Gazelte, Sept. 25, 2008, available at
9th annu;fJohn TfDun]op Lecture at Harvard Graduate School of Design, Oct. 1, 2008, available at:
http://www.jchs.harvard.edu/events/duntop_lecture ranieri_2008.mov_(last visited Oct. 13, 2008).
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Before the Senate Committee on Banking, Housing and Urban Affairs

“Oversight of the Emergency Economic Stabilization Act: Examining Financial
Institution Use of Funding Under the Capital Purchase Program”

November 13, 2008

Chairman Dodd, Ranking Member Shelby and Members of the Committee on Banking,
Housing and Urban Affairs, good morning. I am Barry Zubrow, Executive Vice President
and Chief Risk Officer of JPMorgan Chase & Co. On behalf of the firm, I thank you for
inviting us to participate in today's hearing on the use of funding received under the
recently established Capital Purchase Program. We appreciate Congress' important
oversight role, and the role of this Commiutee in pariicular, in connection with the United
States Treasury's direct investments in financial institutions like those represented here
today under the Emergency Economic Stabilization Act enacted by Congress just a few
weeks ago.

JPMorgan Chase is a global financial services firm and one of the largest financial
institutions in the United States, with approximately $2.3 trillion in assets, The firmisa
leader in investment banking, financial services for consumers and businesses, financial
transaction processing and asset management. Under the JPMorgan and Chase brands,
the firm serves millions of customers in the U.S. and abroad, including individual
consumers, small businesses, large corporations and state and local governments.

On October 28, 2008, the U. S, Treasury purchased 2.5 million shares of the firm’s fixed
rate cumulative perpetual preferred stock and a warrant to purchase up to 88.4 million
shares of the firm’s common stock for aggregate consideration of $25 billion. As this
committee is well aware, the government's investments in financial institutions were
conditioned on a number of restrictions on the firms' activities, including restrictions on
the payment of dividends, repurchase of shares, and compensation of senior executives.

The $25 billion in capital we received under the Capital Purchase Program enhanced
JPMorgan Chase’s already strong capital position. All of our capital ratios were
significantly in excess of the benchmarks established by the Federal Reserve for wel/
capitalized bank holding companies, even before the Treasury’s direct investment.
Specifically, as of September 30, 2008, we had total capital of $159 billion and Tier |
capital of $112 billion. Our total capital ratio was 12.6%, our Tier | capital ratio was
8.9% and our leverage ratio was 7.2%, Indeed, consistent with our continual emphasis on
maintaining a “fortress balance sheet,” during the first nine months of the year and prior
to the Capital Purchase Program, we independently raised $21.9 billien in the public
markets, had net income of $4.9 billion, and generated additional capital of $4.3 billion in
connection with employee plans and the acquisition of Bear Stearns,
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Although we did not seek the capital provided by the Capital Purchase Program, we
believe the Program is well-conceived and support it.. To be sure, the circumstances of
each institution receiving capital are different. However, we recognize the importance of
supporting the uniform application of this Program so as to promote stability and
confidence in the financial markets.

The capital we have recéived through the Capital Purchase Program is being deployed in
a manner consistent with the purpoeses of the Program, among other things, to expand the
flow of credit to creditworthy U.S. consumers and businesses on competitive terms and to
work diligently to modify the terms of residential mortgages to strengthen the U.S.
housing market. At the same time, the decisions on capital usage must be consistent with
prudent business practices and underwriting standards, appropriately mindful of market
and credit risks and in the best interests of all of our shareholders in maintaining a strong
and vibrant JPMorgan Chase.

What does this mean in practice?

Mortgage loan modifications

On October 31, we announced multiple new initiatives within our Chase home lending
business designed to keep more families in their homes through a significantly expanded
loan modification program. The program, part of our recently announced “The Way
Forward” effort, is expected to help an additional 400,000 families — with $70 billion in
loans — during the next two years. Since early 2007, Chase has helped about 250,000
families avoid foreclosure, primarily by modifying their loans or payments, Through the
significant expansion of our loan modification program, we will also be reaching out to
the customers of Washington Mutual and the EMC unit of Bear Stearns, which are now
part of JPMorgan Chase.

With these proactive and systemic steps, we are redoubling our commitment to help
homeowners stay in their homes. In total, we anticipate that these programs will allow
650,000 families to remain in their homes as we modify approximately $110 billion in
mortgages.

How do we plan to do that? We will:

+ Open 24 regional counseling centers to provide borrowers with face-to-face help
in high delinquency areas;

» Hire 300 additional loan counselors (bringing our total to more than 2500) so that
homeowners can work with the same counselor from start to finish;

* Proactively reach out to borrowers to offer pre-qualified modifications, such as
interest rate reductions and principal forbearance;

« Expand the range of financing alternatives offered to enhance affordability,
eliminate negative amortization and otherwise modify the pay-option ARMs that
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we inherited as part of our acquisition of the mortgage portfolios of WaMu and
EMC; and

« Commence a new process to provide an independent review of each loan before
moving it to the foreclosure process.

We expect to fully implement these changes within 90 days.  In the interim, we have
stopped foreclosure proceedings on-any additional loans on owner-occupied properties
with mortgages owned by Chase or its affiliates. Wehave worked and will continue to
work diligently with investors to get their approval to bring these enhancements to the
loans we service on behalf of others. 'We want our efforts to have the broadest possible
impact. We also plan to offer a substantial discount on or donate 500 homes to
community groups or through non-profit or government programs designed to stabilize
communities.

Lending Activities

QOur core business is supporting our customers through our lending operations. We
continue to provide credit to our customers, whether they are consumers, small
businesses, large corporations, not-for-profit organizations or municipalities.

We are extending:

» Dbillions of dollars in consumer loans, including home mortgages, home equity
toans, student loans-and auto loans;

« billions of dollars in credit card accouint lines and line expansions to assist
millions of consumers;

« billions of dollars in new loans to middle-market corporate customers, state and
local governments, and non-profit organizations, including hospitals; and

+ Dbillions of dollars in loans to large corporate clients.

Throughout the past year, during some of the most turbulent and difficult conditions
many of us have ever witnessed, we have prided ourselves on continuing to be there for
our clients — whether by making markets and committing capital to facilitate client
business, investing in infrastructure and other projects, or making loans to creditworthy
borrowers. In short, we have been open for and remain open to new business.

Executive Compensation

We take very seriously our responsibility to all of our shareholders to ensure that our
compensation practices are appropriate for the complexity and scale of our business.
Simply stated, we believe that compensation should be based on performance (measured
over time) of our businesses. Performance of the firm, the business and the individual are
all taken into consideration when making compensation decisions; our emphasis is on
profits and risk-adjusted returns, rather than revenues, and we also consider other factors
such as risk management, client satisfaction, support of the firm’s valucs and the need to
atiract outstanding, diverse talent. Since almost two months femain in 2008, we are not
in a position to provide specific information regarding 2008 compensation. But given

3
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the type of year we are currently experiencing, even though we have produced profitable
results in each quarter to date, I have little doubt that employees and executives will make
substantially lcss this year than they did in 2007, 1 also want to note that the funding
received through the Capital Purchase Program will have absolutely no impact on lhe
compensation decisions for JPMoergan Chase employees or executives.

We believe that compensation should not incentivize excessive risk-taking, and the more
senior the executive, the more important it is that compensation be disciplined and not
formulaie, Under the Capital Purchase Program 1 recognize my responsibility to work
with the Board’s Compensation & Management Development Committee to review the
incentive compensation arrangements of our senior executive officers to ensure they do
not encourage excessive risk taking.

Let me add a general note about our compensation practices; we tie compensation to
long-term performance of the firm by providing a large percentage of compensation in
equity awards that vest over multiple years. We also require senior executives to retain at
least 75% of all equity awards that are granted to them.

JPMorgan Chase does not provide senior executives with employment contracts, change-
in-control agreements or merger bonuses. There are no “golden parachutes,” and top
executives are subject to the same severance programs as other employees, In addition,
even prior to the Capital Purchase Program, the firm had in place a bonus recoupment
policy. We have supplemented this policy with the recouprnent policy specified under
the Capital Purchase Plan-and have measures in place to ensure we are in full compliance
with the Program’s requirements.

Xk ok kX ¥k K& k& ok K

We are keenly awarc of the responsibility undertaken by any firm in which the
government invests taxpayer funds. We fully intend to honor that responsibility by
promoting the goals of the Capital Purchase Program while also acting prudently and
sensibly.

JP Morgan Chase will continue to operate in a manner consistent with safe and sound
banking practices. We want to be thére — we have a responsibility to be there — for the
customers of tomorrow as well as for the customers of today. Many believe that
irresponsible lending was one of the causes of the current distress in the financial
markets. No one wants a repeat of those mistakes. Every day, we seek to strike the
appropriate balance as we work to serve our customers through economically viable and
appropriate lending activities while honoring the goal of the Capital Purchase Program to
get the economy back on track by making capital available to American businesses and
consumers.

John Pierpont Morgan once said that he wanted to do first class business in a first class
way. That remains our goal and our commitment, to our customers, our shareholders, our
employees and the taxpayers of this nation.



80

Testimony of Gregory K. Palm Esq.
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Chairman Dodd, Ranking Member Shelby, and Members of the Committee: My name is Greg
Palm and | am the Executive Vice President and General Counsel of The Goldman Sachs
Group, Inc. and a member of the firm’s management committee.

| appreciate the invitation to appear before you today to provide information with respect to the
mortgage market and loan servicing and both our role in the capital markets and our
compensation philosophy in the context of the TARP Capital Purchase Program.

Clearly, the last several months have been an extraordinary and unsettling time in financial
markets, and the economy generally. The actions taken by the Congress, regulators and the
Administration to address the market dislocation have been significant and decisive. We also
recognize that much remains to be done and hard and thoughtful work will be required by all of
us. We look forward to working with all concerned parties to work our way through the current
crisis and to identify and address the failings that have led to this difficult situation.

About Goldman Sachs

Goldman Sachs is a bank holding company whose principal businesses are investment
banking, securities and investment management. We provide a wide range of services to a
diverse and significant client base that includes corporations, institutions, governments and high
net-worth individuals.

Our activities are divided into three general areas:

Our investment banking business provides strategic corporate services, matching the resources
of the firm to specific client needs. This frequently means combining advisory, finance and co-
investment capabilities. We help clients tap the equity and debt capital markets, restructure
balance sheets, manage assets and liabilities and assess strategic options for M&A,
divestitures, corporate defense activities and spin-offs. Through our merchant banking
activities, we create and manage investment funds consisting of our own and third party money
which invest in a variety of business and levels of the capital structure.

Our sales and trading business facilitates customer transactions for corporations, financial
institutions, governments and individuals through market making and trading of fixed income,
equities, currencies, commodities and derivatives on such products.

Our asset management and securities services businesses help public and private pension
funds, corporations, non-profit organizations and individuals plan, manage and invest their
financial assets. We also provide these entities as well as mutual funds and hedge funds with
prime brokerage, securities iending and financing services.
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The TARP Capital Purchase Program And Our Role in the Capital Markets

The Committee asked us to discuss our plans for the use of funds provided under the CPP. As
| indicated at the outset, a number of Goldman Sachs’ core businesses require the commitment
of capital.

In investment banking, offering strategic advice remains at the center of what we do. But clients
frequently expect our advice to be accompanied by access to the capital necessary to make that
advice actionable and practical. In a variety of circumstances, we not only provide strategic
advice but also a significant financing commitment — which may be critical to the feasibility of
any plan.

This evolution in our business manifests itself in other ways as well. For example, we often
provide back-stop or contingent credit, such as a commitment to make a bridge loan until other
sources of more permanent capital can be arranged. In short, our value to clients depends not
only on the quality of our advice, but on our willingness to draw on both our expertise and
balance sheet to help finance transactions or support a company's strategic direction.

More specifically, in one of our platforms that extends credit through unfunded revoiver
commitments to clients of the firm, in 2008, we made over $2 billion in new loan commitments
and refinanced more than $4.6 billion of previous commitments. Combined, through this
avenue, we made underwriting decisions on nearly $7 billion of loan commitments to borrowers.
A larger capital base will allow us to continue to provide capital to more of our corporate clients.

Goldman Sachs also plays a very significant role as a market maker. As you all know, market
making is essential to the liquidity, efficiency and stability of financial markets. While this
function is not new, the extent to which our clients look to us to execute transactions is.

Our securities sales and trading businesses include dozens of distinct areas from equities and
fixed income to currencies and commodities—and each of these businesses has many sub-
businesses around the world. They allow us to provide our investing and corporate clients with
liquidity, capital, market access and knowledge as well as risk management expertise.

Our clients expect us to provide the necessary liquidity, as a market maker, to ensure that
buyers and sellers can complete their trades. In doing so, sometimes we either opt, or are
forced by market conditions, to hold positions in the near term, while a client's transaction, the
underlying reason for the trade, is completed.

In dislocated markets, the role we play as a market maker on behalf of our clients can be
challenging. llliquid markets and the resulting lack of price discovery produce volatility. Having
the ability to take the other side of a client's transaction and establish a price for an instrument
contributes to the broad functioning of markets.

In recent months, this has been especially true as we have helped our corporate and investing
clients manage their exposure to interest rate risk, swings in commodity prices and movements
in currencies. The ability to help our clients effectively manage their risk requires capital.
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With the $10 billion in capital received through the TARP Capital Purchase Program, Goidman
Sachs, through our roles as an advisor, financier and market maker, has additional capacity to
inject capital and liquidity, which will contribute to not only the stability of financial markets, but
their vitality and growth.

In addition, we play an important role as a co-investor with our clients. Goldman Sachs has and
will raise funds to inject capital across the corporate capital structure. These funds will extend
needed capital to a variety of companies whose growth opportunities would otherwise be
limited.

For example, earlier this year, we recently established a $10.5 billion senior loan fund that
makes loans to companies in need of capital. The fund invests both our own capital and that of
our clients. This is significant because the normal market mechanisms to facilitate the
extension of credit in many areas have broken down. Investors are wary of credit ratings and
are reluctant to invest their own money directly. They are looking for some assurance of quality
before they are willing to commit capital. Through this fund, each dollar that Goldman Sachs
commits is multiplied many times over as we attract capital from our clients. Already, the fund
has made several billions in loan commitments to companies.

The strength of our track record and reputation attracts investment funds to us. Our willingness
to make tough credit judgments and to commit our own capital has always been a hallmark of
our firm.

In the next year, Goldman Sachs expects to faunch additional funds and through our global
franchise and reputation will deploy additional capital to various parts of the market.

More generally, we are in the business of identifying places where capital can be put to work to
generate returns for our shareholders and to increase economic activity. The proceeds from the
TARP Capital Purchase Program will be put to work consistent with our mandate to meet the
advisory, financing and investing needs of our clients to fund innovation and growth.

Compensation Philosophy and the TARP Capital Purchase Program

You have asked us to discuss our compensation philosophy in the context of the executive
compensation standards for financial institutions that participate in the TARP Capital Purchase
Program (“CPP"), and how we align compensation with performance.

First, a perhaps obvious point ~ since the year is not yet finished, no financial compensation
decisions have been made at Goldman Sachs. We are only now in the process of reviewing
performance and making recommendations for year-end compensation for all our employees.
in that connection, the Compensation Committee of the Board of Directors, which is comprised
solely of independent directors, determines the appropriate compensation for Goldman Sachs'
executive officers and that determination is approved by the independent members of our Board
of Directors. (For a detailed explanation of the Fiscal 2007 compensation paid to our CEO,
CFO and three most highly compensated NEOSs, please see our March 7, 2008 shareholder
proxy statement.) The Board Compensation Committee also approves the individual
compensation of each of our Management Committee members, as well as the several hundred
most senior employees of Goldman Sachs who constitute our “partner” group.

Second, we have complied and will comply with all executive compensation standards and
restrictions imposed as a result of participation in the CPP. In that connection, the CPP
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Executive Compensation requirements will be a focus at our Board Compensation Committee
meeting next week.

Third, and most importantly, | want to make clear that the firm’s bonuses for 2008 will be paid
only out of the firm’s eamings for 2008, not its capital. Employee compensation will be
dramatically affected by changes in the overall economic and financial environment and our
performance for the full year, but it certainly will not increase as a result of receiving TARP
funds.

Since we became a public company, we have had a clear and consistent compensation policy.
We pay our people based on three factors (1) the performance of the individual; (2) the
performance of the business unit; and (3) the performance of the firm as a whole.

We believe this approach has incentivized our people to act in a way that supports the firm as a
whole and not be parochial or narrow minded about their specific division or business unit.
More broadly, it has produced a strong relationship between compensation and performance,
which | will detail shortly.

We do not set aside an actual bonus pool during the course of any fiscal year. Instead, we
accrue on our balance sheet a line item for compensation-related expenses for each of the
fiscal quarters. Through the first three quarters of fiscal 2008, the amount accrued has been
48% of net revenues for each quarter. This accrual reflects not just potential end of year
payments, but also cash compensation paid during the year, expense amortization of prior
years’ equity-based awards, payroll taxes, healthcare and other benefits, as well as retirement
plan and pension fund expenses.

Beginning in the fourth quarter, the firm uses a bottom-up approach to setting year-end
compensation. No employee's total compensation is set by formula. As | indicated earlier,
bonuses reflect, first, current year individual performance, which is assessed through a robust
360 degree feedback process that includes reference to compliance, teamwork, and corporate
citizenship; second, firmwide performance; and, third, divisional operating results.

Compensation for each employee is comprised of salary and bonus. The bonus is paid in cash
and/or an equity-based award, depending on the total compensation level of the employee.
Generally, the percentage of the discretionary bonus awarded in the form of equity increases
significantly as an employee’s total compensation increases. In fiscal 2007, for example, the
equity portion of our senior most executives compensation was 60%.

All of the equity rewards are subject to future delivery and/or deferred exercise. This aligns
employees with the long-term interests of our shareholders. In that connection, | would also
note that each of our CEO, CFO, COOs and Vice Chairmen are required to retain at least 75%
of the equity they have received (less allowances for the payment of any option exercise price
and taxes) as compensation since becoming a senior executive officer.

We believe our compensation policy, which is consistently and rigorously applied no matter how
good or bad the market environment, has produced a strong record of aligning performance with
compensation.

! A small number of employees, who are in our Private Wealth Manag i ara paid on a ission basis.
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Since 2000, Goldman Sachs has exhibited a correlation between changes in net revenues and
compensation of over 98%. Since going public through fiscal 2007, Goldman Sachs has
produced a compounded annual growth rate of 21% in earnings per share, 20% in book value
per share and 17% in net revenues. Adjusted for increased head count over the period,
aggregate compensation expense has increased 10% per year.

All that said, while we are on track to deliver positive resuits for year-end 2008 despite
remarkably challenging markets and events, net revenue for the year will be far lower than in
recent years. As stich, compensation also wiil be down very significantly this year across the
firm, particularly at the senior levels.

Goldman Sachs has never been a significant originator of residential mortgage leans. in March
2007, the firm acquired full ownership of a relatively small mortgage originator called Senderra,
which had commenced operations in 2006. Since 2007, it has originated approximately 6,300
loans aggregating $1.2 billion, Senderra primarily originates loans that can be purchased by the
GSEs and insured by the FHA. Through our principal bank we also have arranged,
commencing in August 2007, the origination and purchase of approximately 350 mortgage
loans.

A Goldman Sachs affiliate, Litton Loan Servicing, services residential mortgage loans. As of
March 2008, Litton ranked 30™ in terms of dollar amount of U.S. mortgage loans serviced. The
firm acquired Litton a little less than a year ago. Litton services mortgage loans for loan owners,
but it does not own the loans. As servicer, Litton has contractual duties to loan owners that it is
obligated to fulfill.

As patt of its work, Litton expends significant resources to identify homeowners who may be in
danger of losing their homes and works with them on potential solutions, like loan modifications,
that allow the homeowners to stay in their homes. Over time Litton has been able to
demonstrate to loan owners that loan modifications very often produce lower losses than
foreclosures.

Litton has a long track record in modifying loans. Even before the current crisis, Litton began to
streamline its programs for modifying at-risk loans. This approach, for example, has allowed
Litton in the last twelve months to modify in excess of 41,000 mortgage loans totaling
approximately $7.5 billion in principal balance. This amount represents approximately 12% of
Litton's total loan portfolic and more than 38% of its 60-plus days delinquent portfolio over the
past 12 months. This is approximately a 400% increase in modifications over the previous year.

With these modifications, Litton has written down approximately $246 million in debt and waived
approximately $17 million in fees for homeowners, resulting in an average monthly payment
reduction of 10%-15%. These modifications changed the terms of the original loan and in most
cases included one or more of the following: waiver of all or part of arrearages, forgiveness of
fees and charges, principal reductions, decreases in interest rates and/or term extensions.

Litton has recently commenced efforts to inform our customers about the new Hope for
Homeowners program. As a servicer of mortgages, Litton cannot offer homeowners a Hope for
Homeowners loan, but it is actively building relationships with mortgage originators who can.
As part of an on-going, collaborative dialogue, Litton, as well as other mortgage servicers, have
agreed with Maryland, Minnesota and Ohio to take certain measures designed to avoid
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foreclosure and preserve homeownership . Litton has also established constructive relationships
with- housing counselors and iocal community groups to connect with homeowners to offer
mortgage solutions.

Many homeowners are currently facing significant economic headwinds in the form of higher
unemployment, wage compression, high debt load and other issues. Litton recognizes this and
is committed to doing all that it can to identify “solutions" that both fulfill its duties to loan owners
and help homeowners stay in their homes wherever possible.

Although modifications to existing mortgage terms are not a magic panacea that will cure all that
ails the current housing market, we believe that thoughtful restructuring of existing
arrangements to provide homeowners with payment relief is a positive step toward combating
its decline.

Conclusion:

Mr. Chairman, we look forward to working with you and the Committee to accomplish the
important tasks set out in the Emergency Economic Stabilization Act. Vibrant, liquid, capital
markets are an important part of a strong economy, and are a necessary component to the
stabilization of communities and greater economic opportunities for all. Thank you.
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Testimony prepared for

HEARING ON NOVEMBER 13, 2008
BEFORE
THE COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
U.S. SENATE ‘

WRITTEN TESTIMONY OF DR. SUSAN M, WACHTER
Richard B. Worley Professor of Financial Management
Professor of Real Estate and Finance
The Wharton School, University of Pennsylvania, Philadelphia, Pennsylvania

1: Introduction

Chairman Dodd, Ranking Member Shelby, and other distinguished members

of the Committee:

Thank you for the invitation to testify at today’s hearing on “Oversight of the
Emergency Economic Stabilization Act: Examining Financial Institution Use of
Funding Under the Capital Purchase Program.” It is my honor to be here today to
provide my perspective on the ongoing mortgage crisis along with how and why
stabilizing the housing market is essential to stabilizing the broader U.S. economy.
In particular I will address héw stabilizing the housing sector can promote growth
in the broader economy and the importance of efforts to insure that loan

madifications are available to borrowers facing foreclosure. My testimony is based
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on studies that I and others have authored on the causes and consequences of the

credit crisis.
1I: Deflating Housing Market Bubble

The ongoing crisis in our housing and financial markets derives from an
expansion of credit through poorly underwritten and overly risky mortgage lending.
Interest only loans, sub-prime loans, negative amortization loans, low or zero-equity
loans, and teaser-rate adjustable rate mortgages (ARMs), all funded through
secondary markets, became increasingly prevalent in the U.S, after 2003 and today
account for over half of all foreclosures. Early in the 1990 decade, nonprime lending
was insignificant; by 2006 non-prime lending constituted 47% of mortgage
originations. The unprecedented expansion of poorly underwritten credit induced
and supported a US. housing asset bubble beginning in 2003 of similarly
unprecedented dimensions, Worldwide, low interest rates were associated with
global house price inflation beginning in 2000. Nonetheless, since 2003, housing
value increa#es in the U.S. departed from and exceeded those of our global peers due
to a massive erosion of underwriting standards in the U.S. This weakening of lending
standards, coupled with increased production, resulted in mortgages which were
structured to fail, even in the absence of intent or fraud. However, fraudulent
lending also did increase. Eventually, this process became unsustainable, price
increases halted, and the poorly underwritten loans could not be rescued by high

and ever increasing prices. This led to today’s system breakdown.
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The result, as we have seen, has been the massive failure of these loans. By
the second half of this year delinquencies reached a postwar historic high of 6.41%,
and 2 million foreclosures are expected within the next two years. Recent data
released by the Mortgage Bankers Association reveals that in the second quarter of
2008, 6.3% of the adjustable rate mortgages extended to subprime borrowers
started the foreclosure process, up 61 basis points from the first quarter of 2008.
The 90 day delinquency rate for these mortgages was higher than 20%. For prime
loans, the foreclosure inventory rate increased 20 basis points to 1.42%, and
increased 107 basis points for subprime loans to 11.81%.

The economic downturn could become ever more severe due to the
interaction of financial market stress with declines in house prices and a worsening
economy all feeding back into an adverse loop; we have the potential for a true
economic disaster. In particular, let us remind ourselves that tﬁat the problem came
from housing. Even with the efforts to solve our banking liquidity problems, we will
not solve the prevailing problem if the housing downturn continues and the housing
market decline shows no sign of abating. Moreover, despite bank recapitalization
and rescue efforts, economically rational loan modifications that would help
stabilize the market are not occurring. We must directly address the need for
economically rational loan modifications and the barriers to them in order to halt

the downward spiral in mortgage markets and the economy.
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IH: Housing Market Overcorrection

[t is critical to bring stability to the housing market. And while prices today
may not be far from fundamental levels, just as they overinflated going up, housing
prices appear to be in process of overcorrecting on the downside. Can we rely on
market forces and the interventions to date to equilibrate housing markets? As
prices decrease in a market downturn, the result is that supply declines, demand
increases, and markets clear. However, in our current situation, as prices fall,
market dynamics give rise to further expectations of price declines limiting demand
and supply actually increases due to increased foreclosures. All of these factors
cause prices to decline further. A deflationary environment with demand decreases
due to expectations of further price decline was in part responsible for Japan’s “lost
decade” of the 1990s.

We cannot rely on a price decrease floor at currently market-justified
fundamental levels if we rely on market forces alone, even if augmented by the
aggressive interventions of the Federal Reserve and Treasury to date. In fact, 2008
home inventories are higher than last year. Even though new construction is now
limited, foreclosed homes have come onto the market putting upward pressure on
supply. In some markets where predatory lending was most prominent, up to half of
the inventory of homes are being sold through foreclosures at fire sale prices
increasing supply and weighing down prices. The Case-Shiller National House Price
Index reflects this massive deterioration of housing wealth as well. Since their peak

in 2006, housing values have fallen over 20% so far. While another 10% fall brings
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the index to 2003 levels, price declines may far exceed this decline, projected by the
Federal Reserve Board and others, as the price decline itself undermines consumer
confidence, decreases household wealth, and worsens the system wide financial
stress.

While banks have been recapitalized through the Capital Purchase program
there is discussion of the use this funding for acquisitions and as yet little evidence
that bank lending has expanded. In order for the overall economy to recover and for
conditions not to worsen, prudent lending to credit worthy borrowers needs to
occur. Without financing for everyday needs, for education, small business
investment and health, American families are at risk. And today the US economy and
the global economy are depending on the stabilization of their financial well being.

Clearly markets fail. A number of plans have been put in place by the current
administration to address the banking crisis. However, these plans do not appear to
be leading to the modification of loans at the scale necessary in order to assure a
market turnaround at fundamental levels instead of a severe overcorrection. Loan
modifications, particularly for loans in private label securities that funded the credit
for risky mortgages, which are most at need of modification, appear not to be
occurring, even when economically rational. Barriers to this appear to include
conflicting interests, poor incentives, and risks of litigation to modify loans deriving
from mortgage servicing agreements. Voluntary efforts are not working. The rules
of the game need to change. For example, economic incentives need to be put into
place, perhaps through the TARP, so that banks will recognize losses now that will

enable loan modifications to occur. There also need to be incentives for mortgage
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servicers to do it “right,” including covering costs of modifications with a bounty for
performing successful modifications.

Given the freefall in housing markets and its implications for credit
conditions and the overall economy, there is a need for policy to address the role of
the financial sector and the mortgage servicing industry role in limiting the tsunami
of impending foreclosures.

It is both necessary and possible to take action now.‘ While housing values
may not be far from fundamental values today, following the deflation of the credit
bubble, as housing values fall, resolving the problem becomes increasingly difficuit
and costly. Thus, solutions that are now possible may not be available going
forward. Without expeditiously and directly addressing the housing market

mortgage crisis, the nation is at risk.
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Chairman Dodd, Ranking Member Shelby and members of the Committee, my name is
Anne Finucane and I am here today to discuss the Emergency Economic Stabilization
Act and Bank of America’s participation in the Treasury Department’s Capital Purchase
Program. We appreciate your concerns over the use of the TARP investment, and we
share your desire to ensure that the funds are deployed to strengthen the economy in these
difficult times.

Let me begin by providing you some facts about Bank of America’s financial condition
and the cash investment we received from the Department of Treasury and the preferred
stock we issued for that investment. I will then tum to the question of how this
investment has affected our operations, in particular lending and compensation.

Performance

Let me start with performance. Our net income was $5.80 billion through the first three
quarters of 2008, making us one of the most profitable financial services companies in
the world. We eamed $1.18 billion in the most recent quarter. While this year has
offered significant challenges, Bank of America has served as a source of stability to the
financial system.

Bank of America has used its strong financial condition to act constructively in the
current financial crisis.

s In the third quarter, Bank of America completed the acquisition of Countrywide
Financial Corporation, an acquisition encouraged by the federal government but
consummated without any taxpayer support. We are also working hard to help
customers who may be in trouble. We have developed important programs that are
projected to modify over $100 billion in loans; enough, over three years, to help keep
up to 630,000 borrowers in their homes.

* On September 15, 2008, Bank of America announced its acquisition of Merrill
Lynch, an acquisition also encouraged by the federal government but executed

without the promise or cxpectation of any taxpayer assistance.

The Treasury Investment

On October 13", the Treasury Department convened a meeting with nine banks and
presented them with the terms for investment by the Treasury Department in these
institutions through its Capital Purchase Program. Bank of America did not need such an
investment, and did not seek such an investment. In fact, Bank of America had raised
$10 billion by issuing common stock to investors one week before being informed that
the Treasury would be investing in the company. The Treasury insisted upon universal
acceptance of its investments to prevent the market from viewing acceptance of the
investment as a sign of weakness. Bank of America agreed to the investment to support a
broader effort to resolve the financial crisis, and we are comfortable with that decision.
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Pursuant to the agreement negotiated with Treasury, on October 28" Bank of America
Corporation received $15 billion from the Treasury Department in exchange for 600,000
shares of Fixed Rate Cumulative Perpetual Preferred Stock, on which Bank of America
will pay dividends of 5% per year for the first five years and 9% per year thereafter.

Bank of America also issued a warrant to purchase 73,075,674 shares of common stock at
$30.79 per share with a 10-year term. The government will bave the option to buy
common stock through this warrant up to 15% of the value of its investment after five
years. We fully expect that this investment will be a profitable one for the Treasury, and
ultimately for the taxpayers.

Effect on Treasury Investment on Compensation and Lending Practices

Let me now discuss our lending and compensation practices, and how they have been
affected or unaffected by the Treasury’s preferred stock investment.

Lending

Policymakers have expressed concern that consumer credit is drying up, and that reduced
access to credit will dampen consumer spending and exacerbate the current recession.
These are significant concerns, and we share them. Others have gone further, however,
to suggest that banks that received an investment from the Treasury Department should
be encouraged — or even required — to lend the full amount of that investment. Here, the
reality is far more complicated.

Banks receiving an investment from Treasury are prohibited from returning those funds -
and any other funds, including earnings -- to shareholders through increased dividends or
share repurchases; as I will describe in a moment, Bank of America (and 1 assume other
banks) will not be distributing that money to employees through excess compensation.
Thus, banks are left with two basic choices.

First, they can hold the preferred stock as capital, making them more safe and sound and
better insulated against loss. The financial regulators have urged all institutions that they
oversee to improve their Tier 1 capital positions, either by raising capital or shrinking
their balance sheets (that is, for a commercial bank, lending less). Through private sector
capital raising, the Treasury investment, and diligence in reducing under-eaming assets,
we have over the past few months improved our Tier | capital ratio from 7.5% to more
than 9% -- prudently above the regulatory minimum for being considered well
capitalized.

Second, banks can deploy Treasury funds by lending or engaging in other capital-
intensive forms of credit intermediation. As with any other bank, Bank of America has
every incentive to do so, as lending is our core business and a crucial component of our
business. Thus, our shareholders’ interests are clearly and closely aligned with those of
policymakers.

In other words, we are open for business.
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Business lending remains strong and we have continued making loans to states and
municipalities in a time of extraordinary uncertainty. We have lived up to our
commitments to fund capital markets transactions. We have put our capital at risk both to
carn returns for our shareholders and to help stabilize the financial system.

Most importantly, in our consumer business, we originated more than $50 billion in
mortgage loans in the third quarter of 2008, as well as more than $7 billion in home
equity loans. In just the three months since the merger with Countrywide was finalized,
we have helped more than 250,000 Americans purchase a home or save money on the
home they already own.

We also have been purchasing significant amounts of mortgage-backed securities in the
market. This activity is providing liquidity to the market, and ultimately helping to assist
the mortgage market.

That said, we are lending less than we were a year ago. Consumer demand for lending
has decreased, as consumers are de-leveraging. And one clear lesson from the recent
mortgage crisis is that neither consumers nor banks benefit when banks ignore or
misjudge risk and make loans that consumers are unable to repay. Indeed, doing so is an
unsafe and unsound banking practice, rightfully discouraged by banking regulators. In
the current recession, we have seen delinquency and default rates on credit card and other
types of unsecured consumer lending rise significantly. The same is true in small
business lending. And mortgage lending obviously is very challenging. This economic
reality requires that we continue to underwrite to ensure that we are lending only to those
who can afford it, at rates that compensate us for higher risk of default.

Keeping People in their Homes

Finally, in addition to new lending, I should also note that Bank of America is taking
major, industry-leading steps to work out troubled loans and keep people in their homes.
As I noted at the outset, we have developed important programs for customers in trouble
that are projected to modify over $100 billion in loans -- enough, over three years, to help
keep up to 630,000 borrowers in their homes.

The latest program, announced on October 6", was developed together with several State
Attorneys General and is designed to achieve affordable and sustainable mortgage
payments for borrowers who financed their homes with subprime loans or pay option
adjustable rate mortgages serviced by Countrywide. Foreclosure sales will not be
initiated or advanced for borrowers likely to qualify until Bank of America has made a
decision on the borrower's eligibility.

The centerpiece of the program is a proactive loan modification process to provide relief
to eligible borrowers who are seriously delinquent or are likely to become seriously
delinquent as a result of loan features, such as rate resets or payment recasts. In some
instances, innovative new approaches will be employed to include automatic streamlined
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loan modifications across certain classes of borrowers. The program utilizes an
affordability equation to qualify borrowers for loan modifications at a targeted first year
mortgage debt to income ratio of 34%.

We expect this new program to provide up to $8.4 billion in additional interest rate and
principal reductions for up to 400,000 Countrywide Financial Corporation customers
nationwide (if all eligible borrowers choose to participate).

While this new program promises significant benefits for homeowners, I should stress
that Bank of America has already taken significant steps in this area. Right now, we have
over 5,600 home retention staff working with borrowers. In the first ten months of 2008,
the Home Retention Division completed over 214,000 retention workouts, a 214%
increase over the first 10 months of 2007. We are working out two troubled loans for
every one on which we foreclose.

Compensation

Let me say a few words about compensation at Bank of America. It is a story of which
we are proud.

The Directors’ Compensation and Benefits Committee is responsible for setting the
compensation of the senior leadership of the Bank. The Compensation Committee has
established a pay-for-performance mandate, resulting in a compensation program that (i)
aligns our executive officers’ interests with those of our stockholders, (ii) provides pay
that varies depending on performance; and (iii) can be easily understood by our
stockholders.

Some have asked whether money from the Treasury investment will be used to pay
compensation to employees. It will not. First, Bank of America has sufficient earnings
to pay its employees without government support. Second, the amount of that
compensation will not rise (or fall) as a result of that investment.

Not only can Bank of America therefore afford to pay compensation without government
assistance, the Treasury’s investment will not affect the compensation paid. Our
compensation process looks to the results of the company — that is, the income statement,
not the balance sheet — in determining compensation.

Employee compensation for 2008 will be determined in the same way it would have been
in the absence of the Treasury’s investment: based on the performance of the individual
employee, the employee’s business unit, and the company as a whole.

Let me illustrate how this works at Bank of America. Net income in 2007 was
significantly below plan at Bank of America. As a result, total compensation for
performance year 2007 for our executive officers was down approximately 30% to 50%
compared to performance year 2006.
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Compensation for 2008, including bonuses for executive officers, has not been finalized
yet, as fourth quarter results need to be considered. You can rest assured, however, that
the presence or absence of a preferred stock investment will not affect the incentive
compensation our executives and employees receive.

If our financial results for 2008 are below the results for 2007, it is reasonable to
conclude that our incentive awards will be less for 2008 than for 2007, consistent with
our pay-for-performance principles.

Conclusion

I appreciate the opportunity to appear before the Committee, and welcome any questions
you might have,
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Bank of America Announces Nationwide Homeownership
Retention Program for Countrywide Customers

Nearly 400,000 Countrywide Borrowers Could Benefit After
Program Launches December 1

CALABASAS, Calif., Oct. 6 /PRNewswire/ -- Bank of America today
announced the creation of a proactive home retention program that will
systematically modify troubled mortgages with up to $8.4 billion in
interest rate and principal reductions for nearly 400,000 Countrywide
Financial Corporation customers nationwide.

The program was developed together with state Attorneys General and is
designed to achieve affordable and sustainable mortgage payments for
borrowers who financed their homes with subprime loans or pay option
adjustable rate mortgages serviced by Countrywide and originated prior
to December 31, 2007. Bank of America acquired Countrywide July 1,
2008.

"We are confident that together with the Attorneys General we have
developed a comprehensive program that provides more solutions than
ever before to assist troubled borrowers and put them back on the path
to sustained home ownership,” said Barbara Desoer, president, Bank of
America Mortgage, Home Equity and Insurance Services. "Since acquiring
Countrywide in July, we have committed significant resources and
developed innovative programs to help as many Countrywide customers
as possible stay in their homes."

Countrywide mortgage servicing personnel will be equipped to serve
eligible borrowers with new program elements by December 1, 2008 and
will then begin proactive outreach to eligible customers. Foreclosure sales
will not be initiated or advanced for borrowers likely to qualify until
Countrywide has made an affirmative decision on the borrower's
eligibility.

The centerpiece of the program is a proactive loan modification process to
provide relief to eligible borrowers who are seriously delinguent or are
likely to become seriously delinquent as a result of loan features, such as
rate resets or payment recasts.

Various options will be considered for eligible customers to ensure
modifications are affordable and sustainable, First-year payments of
principal, interest, taxes and insurance will be targeted to equate to 34
percent of the borrower's income. Modified loans feature limited step-rate
interest rate adjustments to ensure annual principal and interest
payments increase at levels with minimal risk of payment shock and
redefault. Modification options include, among others:
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-- FHA refinancing under the HOPE for Homeowners Program;

-- Interest rate reductions, which may be granted automatically through
streamlined processing; and

-- Principal reductions on Pay Option adjustable rate mortgages that
restore lost equity for certain borrowers.

The program applies to eligible mortgage loan customers serviced by
Countrywide and who occupy the home as their primary residence. Under
the national program, Countrywide will not charge eligible borrowers loan
modification fees, and Countrywide will waive prepayment penalties for
subprime and pay option ARM loans that it or its affiliates own. Some loan
modifications will be subject to compliance with servicing contracts and
some will require investor approval.

"Now more than ever homeowners and home buyers are looking to Bank
of America as the lender they trust and as a leader that can renew
America’s confidence in home ownership,” said Desoer. "Combined with
our strong track record in responsible lending and previously announced
lending practices commitments, this boid new program makes it clear
that Bank of America is committed to be the leader in responsible
mortgage lending practices."

As part of agreements to resolve outstanding claims against Countrywide
by certain states, borrowers in participating states will additionally be
eligible to access their share of:

-- A Foreclosure Relief Program of $150 million on a nationwide basis for
payment to eligible Countrywide servicing customers who suffered
foreclosure or are currently at serious risk of foreclosure having made
only minimal payments since the time their mortgages were originated by
Countrywide; and

--An additional program, projected to make payments up to $70 million
to support customers with loans serviced by Countrywide who face
imminent foreclosure, providing financial assistance with their transition
from home ownership.

As part of the state agreements, Countrywide is further committing to
eligible borrowers in participating states, it will waive late fees associated
with a borrower's default in finalizing madifications under the program.

In addition, states that have not yet become participants in this program
will be provided an opportunity to do so, which would enable their
residents who are eligible Countrywide borrowers to become eligible for
these benefits.

"Our program represents principal and interest reductions over time to
borrowers on loans Countrywide owns and on loans Countrywide services
on behalf of investors," said Joe Price, Bank of America Chief Financial
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Officer. "By taking projected foreclosure losses and instead directing
those funds into these proactive foreclosure prevention efforts, we create
a solution in the best interests of both our customers and the investors
whose loans and securities we service. Of the eligible loans, about 12
percent are now held by Bank of America. The cost of restructuring these
loans is within the range of losses we estimated when we acquired
Countrywide."

Bank of America is one of the world's largest financial institutions, serving
individual consumers, small and middie market businesses and large
corporations with a full range of banking, investing, asset management
and other financial and risk-management products and services. The
company provides unmatched convenience in the United States, serving
more than 59 million consumer and small business relationships with
more than 6,100 retail banking offices, more than 18,500 ATMs and
award-winning online banking with more than 25 million active users.
Bank of America offers industry leading support to more than 4 million
small business owners through a suite of innovative, easy-to-use online
products and services. The company serves clients in more than 150
countries and has relationships with 99 percent of the U.S. Fortune 500
companies and 83 percent of the Fortune Global 500. Bank of America
Corporation stock (NYSE: BAC) is a component of the Dow Jones
Industrial Average and is listed on the New York Stock Exchange.

Photo: http://www.newscom.com/cgi-bin/prnh/20050720/CLW0861L0GO-
b

AP Archive: http://photoarchive.ap.org/
PRN Photo Desk, photodesk@prnewswire.com

SQOURCE: Bank of America

CONTACT: Media, Dan Frahm, 1-800-796-8448; or Investors, Kevin Stitt,
+1-704-386-5567, or Lee McEntire, +1-704-388-6780, all of Bank of
America

Web site: http://www.bankofamerica.com/
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Mr. Chairman and Members of the Committee, | am Jon Campbell,
Executive Vice President of Wells Fargo's Regional Banking. Thank you
for allowing me to comment on Wells Fargo’s participation in the Capital

Purchase Program (CPP),

Wells Fargo believes that our financial system is more important than any
one individual company. We believe the Capital Purchase Programis a
positive step toward stimulating the United States’ economy. Itis Wells
Fargo’s intention to use the CPP funds for additional lending and to

facilitate appropriate home mortgage solutions.

Wells Fargo continues to be one of the strongest and best capitalized
banks in the world. The investment from the United States Government
adds to our already strong balance sheet and will enable Wells Fargo to
offer appropriately priced credit at a time when several sectors of the

financial industry have shut down.

Since mid-September when capital markets froze, Wells Fargo has led the
industry in lending to existing and new creditworthy customers. During
this time nonprofit organizations, hospitals, universities, municipalities,
small businesses, farmers and many others had no where to turn when

their existing capital market channels vanished. We were there to provide
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credit so they could continue to offer the services that our communities

depend on.

We are able to lend through these difficult times because of our emphasis
on prudent and sound lending which includes understanding what our
customers do and what their financing needs are. As demonstrated over
the past several years, we are willing to give up market share if a product is
not in the best interest of our customers. And simply put, those
companies who didn’t put the customer at the center of every decision are

no longer here today.

We intend to expand lending in all of our markets. As demand warrants, we
will have more than adequate capital to lend to creditworthy customers in
an appropriate manner, and as required, will pay back the CPP investment

with interest.

Wells Fargo remains a strong lender in areas such as small business and
agriculture. By volume, we are the number one commercial real estate
lender. In fact, we grew commercial real estate loans 37 percent year to
date in 2008. And, our middle market commercial loans — made to Fortune
1500 sized companies across the country — are up 24 percent since this

time last year.

[P%}
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The Committee has asked whether CPP funds would be spent on executive
compensation. The answer is no. Wells Fargo doesn’t need the

government investment to pay for bonuses or compensation.

Wells Fargo’s policy is to reward employees through recognition and pay
based on their performance in providing superior service to our customers.
That policy applies to every single employee, starting with our Chairman
and our CEO. For example, the disclosures in our 2008 proxy statement
show that the bonuses for all Wells Fargo named executive officers were

reduced based on 2007 performance.

Mr. Chairman, since the middle of 2007 when you convened your Housing
Summit, Wells Fargo has implemented the principles you laid out by
working with borrowers at each step of the mortgage crisis. With the
changes in our economy and continuing declines in property values across

many parts of the country, even more people need our help.

As a number of new foreclosure relief programs require capital to
implement, the availability of CPP funds will make it easier to successfully
reach delinquent homeowners. This capital leveraged with the
announcement this week of a streamlined large scale loan modification
process that applies to loans serviced for Fannie Mae and Freddie Mac, will
enable Wells Fargo to utilize a variety of programs quickly and also

institutionalize an approach that servicers can rely on going forward.



107

The strength of our franchise, earnings and balance sheet positions us well
to continue lending across all sectors and satisfying all of our customers’

financial needs, which is in the spirit of the Capital Purchase Program.

Mr. Chairman and Members of the Committee, thank you and | would be

pleased to answer questions.

HEH
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Chairman Dodd, Ranking Member Shelby, and members of the Committee: I am Nancy Zirkin,
Executive Vice President of the Leadership Conference on Civil Rights (LCCR). Thank you for
giving me an opportunity to testify in today's hearing on the implementation of the Emergency
Economic Stabilization Act of 2008 (“EESA”).

LCCR is the nation's oldest and most diverse coalition of civil and human rights organizations.
Founded in 1950 by Arnold Aronson, A. Philip Randolph, and Roy Wilkins, LCCR seeks to
further the goal of equality under law through legislative advocacy and public education. LCCR
consists of approximately 200 national organizations representing persons of color, women,
children, organized labor, persons with disabilities, older Americans, LGBT Americans, and
major religious groups. I am privileged to represent the civil and human rights community in
submitting testimony for the record to the Committee.

I would like to start with a quick overview of why the staggering number of foreclosures
nationwide, which ultimately led to the enactment of EESA, is of such critical importance to
LCCR and the communities we represent. Simply put, expanding and preserving the right to the
American Dream of homeownership has always been one of the key goals of the civil rights
movement. [t is vital because homeownership is the means by which most Americans build
wealth and improve their own lives and the lives of their families, and homeownership is
essential to the development of stable, healthy communities that make all Americans proud. For
decades, the civil rights community has struggled to break down the barriers to fair housing
itself, as well as the barriers to the credit that most Americans need to obtain housing. The
resistance that racial and ethnic minority communities have faced in obtaining fair and
sustainable mortgage loans, from the practice of redlining to the scourge of predatory lending,
lies very much at the root of the crisis in which we now find ourselves today.

For years, civil rights and consumer protection groups argued that the modem system of
mortgage lending was profoundly flawed, that countless numbers of irresponsible and abusive

' Pub. L. 110-343.
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loans were being made, and that without swift regulatory action, the consequences for both
individual homeowners and the economy at large would be drastic.

Well before the foreclosure crisis erupted into the public eye and began to dominate news
headlines throughout the country, LCCR and other groups pleaded with Congress, the
Administration, and the financial services industry to quickly take sweeping measures to keep
borrowers in their homes. After months of denial by many, I think it is now obvious to all that
the mortgage crisis is anything but “contained” and that it merits aggressive action. To date,
however — and despite the best efforts of you, Mr. Chairman, and many of your colleagues — the
collective response, based on purely voluntary industry-led efforts, has done little to turn the tide.

While estimates of potential home foreclosure rates have varied widely as our economy
continues to weaken, one thing remains fairly certain: they will be staggering. The ongoing
wave of foreclosures will have an especially harsh impact on racial and ethnic minority
homeowners who, according to several studies, were roughly two to three times more likely to be
steered into high-cost loans than white borrowers — with strong disparities persisting even after
credit factors were taken into account.’ As such, LCCR and its member organizations have a
tremendous stake in policies that will mitigate this crisis. I would like to focus my testimony
today on two policies in particular.

The Continuing Need for “Mandatory”™ Foreclosure Relief

While there are encouraging signs of progress in industry-led foreclosure prevention efforts,
particularly the FDIC proposal that [ will discuss below, LCCR strongly believes that the best
way to promptly reduce foreclosures is to give homeowners the chance to have their loans
modified in Chapter 13 bankruptcy proceedings. To this end, and while | recognize that this
particular bill lies outside of the jurisdiction of your committee, LCCR has strongly urged
Congress since last fall to enact S. 2136, the “Helping Families Save Their Homes in Bankruptcy
Act of 2007.” S. 2136 would give desperate homeowners badly-needed leverage to negotiate
with loan servicers and therefore be able to obtain a voluntary modification outside of
bankruptcy, and it would provide them with an important last resort when servicers are unwilling
or unable to provide lasting, sustainable alternatives to foreclosure.

While Chapter 13 bankruptcy is obviously a drastic step, we believe, for several reasons, that
there are several key advantages to making it available. One key benefit - especially as we face
an economic slowdown of still-unknown proportions — is its cost. Because loan modifications in
bankruptcy court do not involve the use of public funds, S. 2136 does not amount to a
controversial "bailout” or raise moral hazard issues. Indeed, for people who wish to tum to

% See, e, g Debbie Gruenstein Bocian, Keith S. Ernst, and Wei Li, Unfair Lending: The Efject of Race and Ethnicity
on the Price of Subprime Mortgages, at 19 (available at

http://www responsiblelending.org/pdfs/r011-Unfair_Lending-0506.pdf), May 2006; National Community
Reinvestment Coalition, Jncome is No Shield Against Racial Differences in Lending: A Comparison of High-Cost
Lending in America’s Metropolitan Areas {available at
hitp://nerc.org/pressandpubs/documents/NCRC%20metro%20study%20race%20and%20income%20disparity%20Ju
ly%2007.pdf), July 10, 2007, Rich Brooks and Ruth Simon, “Subprime Debacle Traps Even Very Credit-Worthy,”
Wall Street Journal, December 3, 2007 at AL
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bankruptcy court to save their homes, it comes with serious enough consequences — monetary
and otherwise — to encourage wiser financial decisions in the future.

At the same time, S. 2136 would greatly benefit other homeowners and our economy at large.
As you know, every home that gets saved from foreclosure — or from abandonment by borrowers
who anticipate foreclosure after borrower-servicer negotiations fail — helps to protect the value of
surrounding homes from being eroded. This means that neighboring homeowners become less
likely to find themselves "upside down" on their own mortgages ~ a vicious cycle that, if left
unchecked, can lead to even more foreclosures.

We recognize that S. 2136 has faced very strong opposition from the financial services industry —
a rather ironic stance, given the number of lenders that have themselves sought bankruptcy
protection in the past several years. In particular, opponents argue that making Chapter 13
bankruptcy relief available for home loans would make investors hesitant to provide liquidity to
the marketplace, thereby limiting “access to credit” for underserved populations such as the ones
that LCCR represents.

Appeals to the need to preserve “access to credit” have long been popular within the financial
services industry, particularly in opposition to the sensible regulation of credit and lending
practices. On the surface, such arguments do sound compelling, given our nation’s long and
unfortunate history of racial and ethnic discrimination in credit markets. Yet if the mere prospect
of bankruptcy relief should somehow curtail “access” to the kinds of reckless and predatory
“credit” that has routinely been extended to minority communities in recent years, rest assured
that you will not hear any complaints from us.

Instead of saddling borrowers with higher costs or refusing to provide them with credit
altogether, out of concern that troubled loans might be eventually modified in bankruptcy
proceedings, perhaps lenders could simply be more careful. For example, they could:

o Carefully verify that borrowers have enough income to repay mortgages on a long term basis;

» FEliminate yield-spread premiums, which encourage brokers to steer borrowers into more
expensive loans than their credit records would warrant;

o Eliminate prepayment penalties, which make it harder for borrowers to refinance inte loans
that might save their homes; '

« Closely scrutinize home appraisals before approving loans; and

* Escrow necessary expenses such as taxes and insurance.

As one prominent mortgage industry blogger has pointed out, the prospect of Chapter 13 relief
for home mortgage loans served quite well as a “brake on lender stupidity™ before it was
eliminated by the Supreme Court in 1993. Given the widespread abandonment of the above
types of common-sense, responsible lending practices in recent years, such a brake might have
been enormously helpful.

® Tanta, “Just Say Yes to Cram Downs,” Caleulated Risk, Oct. 7, 2007, available at
hetp:/icalculatedrisk.blogspot.com/2007/10/just-say-yes-to-cram-downs. html,
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There are other steps that can also level the playing field between borrowers and loan servicers.
For example, while many loan servicers do make good faith efforts to engage in loss mitigation,
it would be helpful if Congress imposed an affirmative duty for all servicers to do so. Given the
trouble that many borrowers have in simply communicating with servicers, we would also
support requiring servicers to respond to information requests from homeowners in a timely
manner, and also requiring them to provide better information about just what types of mitigation
efforts are actually taking place.”

Mr. Chairman, we have been encouraged to learn that since your last oversight hearing on EESA
in late October, several of the nation’s largest banks and the GSEs have announced plans to
aggressively ramp up their loan modification programs. The plans appear to be very similar to
the Federal Deposit Insurance Corporation’s (FDIC) ongoing program to modify loans held by
IndyMac Federal Bank.

We applaud any and all voluntary industry efforts to stave off foreclosures. Every home that is
saved from foreclosure is a step in the right direction. To date, however, and despite the best
efforts of many lenders and loan servicers, industry-led loss mitigation efforts have not provided
enough struggling borrowers with affordable, sustainable alternatives to foreclosure.

This is due, to a great extent, to the extremely complicated nature of modern lending practices.
In particular, the majority of troubled mortgage loans in recent years have been sold into highly-
complex securities, which have themselves been carved up and sold to thousands of investors
around the world. In such cases, voluntary modifications usually cannot take place unless the
pieces of these securities can be reassembled into individual, whole loans. Loan servicers often
have insufficient authority, on their own, to substantially modify loans on behalf of investors. In
addition, many borrowers have "piggyback™ loans or second mortgages, which create inherent
conflicts with primary mortgage holders that also prevent meaningful loan modifications.

We hope that the industry will continue finding ways to get around such obstacles. But until
voluntary industry-led efforts result in long-lasting modifications on a very widespread scale, we
believe they cannot in any way be a substitute for meaningful, broad-based legislative remedies
that provide homeowners with the tools to protect themselves from preventable foreclosure. The
stakes for our communities and our economy are simply too high.

The FDIC Plan

While T am disappointed that efforts to open up Chapter 13 relief to homeowners have been
stymied so far this year, I am encouraged by some of the discussions and news reports that have
arisen in the past several weeks, following the enactment of EESA. While we were critical of
the law because it did not spell out explicit measures to help struggling homeowners at the same
time that it helped Wall Street, EESA does appear to be opening the door to more promising
measures.

* See, e.g., H.R. 5679, “Foreclosure Prevention and Sound Mortgage Servicing Act of 2008.”
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In particular, we have been following with great interest the discussions led by you and FDIC
Chairman Sheila Bair to establish a new mortgage loan guarantee program under Section 109 of
the Act.

As we understand it, the proposed plan would provide new incentives for loan servicers to make
currently-troubled mortgage loans more affordable for many homeowners. Servicers would
attempt to reduce outstanding monthly mortgage payments for struggling borrowers to a thirty-
one percent debt-to-income ratio (“DTI”) through a series of steps:

s First, servicers would lower the interest rate on the loan to three percent for five years,
followed by annual one-percent increases to no more than the market rate (currently 6.5%).

e If this rate reduction is not enough to reach the target DTI, the term of the loan would be
increased to a maximum of 40 years from the date of origination.

o If the loan is still not affordable, servicers would defer enough of the loan principal, without
charging interest on that portion, until the remaining balance of the loan fell within the
appropriate DTL

If these modification efforts result in a loan that can be successfully repaid for at least six
months, the government would guarantee against losses on the new loan, on a 50/50 basis, for
the following eight years. Informal estimates have suggested that such a plan could spare as
many as three million homeowners from otherwise-certain foreclosure, at a cost of
approximately $50 billion — a sum that would be allocated from currently-unused EESA funds.

We believe that if the plan can be implemented quickly — and, just as importantly, if it is quickly
utilized by loan servicers, it would represent a major improvement over any other existing
foreclosure-prevention strategies that have been attempted to date:

e It would provide loan servicers with significant incentives to modify loans, incentives that
currently do not exist in private, voluntary foreclosure-prevention efforts such as the “Hope
Now Alliance.”

» Unlike foreclosure moratorium proposals,” the plan offers the hope of a lasting, sustainable
solution to troubled loans — as opposed to what could be, without vital loan servicing
reforms, a mere delay of the inevitable for most borrowers.

* By focusing on a borrower’s first mortgage debt-to-income ratio, it would be much simpler
for servicers to implement than the recently-enacted “Hope for Homeowners Act,”® and
would not require the deep discount to current market value,

* E.g., California Gov. Amold Schwarzenegger has proposed a 90-day stay of the foreclosure process for owner-
occupied homes subject to a first mortgage, following the filing of a Notice of Default. Press Release, “Governor
Schwarzenegger Prescribes Solutions to Keep Californians in their Homes,” Office of the Governor, Nov. 5, 2008,
at http://gov.ca.gov/press-release/ 10959/

¢ Division A, Title IV of the “Housing and Economic Recovery Act,” Pub. L. 110-289. The Hope for Homeowners
Act allows the Federal Housing Administration to insure up to $300 billion of loans that are refinanced to no more
than 90% of the currently-appraised value of a home, in cases where a servicer or lender agrees to forfeit the
remainder of a prior loan.
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e By utilizing a target DTT of 31%, modifications under the plan are more likely to succeed —
and therefore less likely to cost taxpayers ~ than the FDIC’s highly-lauded modification plan
for mortgages held by IndyMac Bank.

Furthermore, by focusing on the root cause of our ongoing economic crisis — widespread
foreclosures — the plan strikes me as a particularly wise use of taxpayer funds allocated to EESA.
This is especiaily true given the controversies that have already erupted over how federal
“bailout” funds are being utilized by some recipients on Wall Street.®

For these reasons, LCCR strongly believes that the FDIC plan is very much worth a try — but we
urge that it be adopted as quickly as possible this fall. For one, based on nationwide foreclosure
trends, hundreds of thousands of additional borrowers will be in danger of losing their homes —
with continued devastating consequences for our economy. In addition, while details of the plan
can be calibrated over time, it is vital that the Treasury Department set aside adequate EESA
funds before they are used on other, less-effective economic recovery programs.

We are somewhat concerned that the FDIC plan could take a significant amount of time to get up
and running. In addition, as is the case with other foreclosure-prevention efforts that have been
initiated to date, it relies on the voluntary agreement of loan servicers, who still may or may not
be willing — or even able, due to securitization issues — to agree to significant loan modifications.
These concerns, however, do not in any way diminish our support for the plan, and we are very
grateful to you, Mr. Chairman, and FDIC Chairman Bair, for your tireless efforts to help as many
homeowners as possible in the midst of this crisis.

The Critical Role of Fair Housing Laws in Loan Modification Efforts

Before I conclude, and particularly in light of the fact that we commemorated the 40
anniversary of the Fair Housing Act this year, I would like to briefly underscore the need to
ensure that any measures to implement EESA are done in a manner that is fully consistent with
all applicable civil rights laws.

As you know, the ongoing mortgage crisis has profound underlying fair lending dimensions. It
is imperative that any response addresses the significant disparate impact on communities of
color and single female-headed households. To this end, we hope that in your oversight of
EESA, you will help ensure that data on the progress of the Treasury Department’s modification
efforts is made publicly available. It is also vital that the Department's response is formulated
and implemented in a manner that affirmatively furthers fair housing.

Federal law requires that all expenditures of federal funds for housing-related purposes be done
in compliance with the Fair Housing Act. This means that under EESA, the Department must
put in place comprehensive measures, for example, to ensure that:

" E.g., Renae Merle, “FDIC Restructuring Some IndyMac Loans,” Washington Post, Aug. 21, 2008 at DO}.

8 See, e.g., Amit R. Paley and Binyamin Appelbaum, “Waxman Seeks Bank Data on Use of Bailout Funds,”
Washington Post, Oct. 29, 2008 at D03, Binyamin Appelbaum, “Banks to Continue Paying Dividends,” Washington
Post, Oct. 30, 2008 at AQI;
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e Its efforts to provide loan modifications for homeowners facing foreclosure are available
without regard to protected class status;

e Any institution in which the government acquires an ownership stake, or provides other
assistance under EESA, is not in viclation of fair housing and fair lending laws with respect
to loans that it makes or services; mortgage-backed assets in which it is involved as an issuer,
underwriter or investor; loan modification efforts in which it engages; or marketing of its
REO properties; and that

» Loan modifications are sustainable for long-term ownership.

Mr. Chairman, thank you again for the opportunity to speak today. I look forward to answering
any questions you may have.
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SCHUMER
FROM BARRY L. ZUBROW

Q.1. “As you can see, many members of this panel are concerned
that in spite of fresh government capital, banks are pulling back
and reducing lending at a time when the country is already facing
a potentially deep and long recession. How do your loan volumes
for this year compare to the past few years?”

A.1. As you are aware, economic conditions in the US and globally
have continued to deteriorate since the passage of the Emergency
Economic Stabilization Act (EESA): the US lost more jobs in 2008
than in any year since 1945, home values are down 13% in the last
year alone, and the stock market is down 21%.

Despite these challenging economic conditions, JPMC continues
to provide significant levels of credit, and we at JPMC have dedi-
cated ourselves to being there for our clients—whether by making
markets and committing capital to facilitate client business, invest-
ing in infrastructure and other projects, or making loans to credit-
worthy borrowers. At the same time, lending decisions must be con-
sistent with prudent business practices and underwriting stand-
ards, appropriately mindful of market and credit risks. Lending ac-
tivity of all types must be conducted according to prudential risk
management standards, and the challenging economic conditions
only elevate the importance of operating in a safe and sound man-
ner. We are currently gathering data and hope to present informa-
tion on lending activities to the Committee in short order.

Q.2. “Are you pulling back active lines of credit from businesses
and consumers? If so, why?”

A.2. In the normal course of business, lenders continually evaluate
not only whether to make new credit available, but also whether
to re-examine existing facilities for both businesses and consumers.
This is particularly true during the type of economic circumstance
in which we now find ourselves. We take seriously our fiduciary re-
sponsibility to the funds we have received from the taxpayers, as
well as all shareholders, and we take seriously our obligation to
protect these funds from losses, which may require that in certain
cases we reduce lines or exit market segments. Most of small busi-
ness lines were underwritten based on the borrower’s stated in-
come. We have reached out to borrowers and asked them to supply
us with updated financials that support their income and their
ability to manage their existing lines. If borrowers do not provide
us with their updated financials, or their financial situation has de-
teriorated significantly, lines may be reduced.

Q.3. “There is a lot of concern on this panel that the banks are
planning on hoarding rather than deploying this capital. What are
your forward plans for the use of the TARP funds?”

A.3. TARP funding has helped to bolster JPMC’s Tier 1 capital
ratio, which was already well above regulatory minimum capital
levels, but has risen following the government’s October 28, 2008
purchase of JPMC preferred shares. This capital position has al-
lowed us, notwithstanding deteriorating economic conditions and
shifting demand patterns, to serve our customers through a very
broad range of financial activity. Our capital position has also al-
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lowed us to intensify our efforts to modify the terms of residential
mortgages to strengthen the US housing market by keeping hun-
dreds of thousands of families in their homes.

We believe strongly that American taxpayers deserve to know
how banks that accepted TARP funding through CPP have been op-
erating since October 24, 2008, and for as long as the government
holds its preferred stock shares. We are currently developing
metrics to demonstrate JPMC’s lending and market activity. We
are committed to transparency and accountability, and look for-
ward to providing Congress, regulators and the American people
with regular updates about what JPMC is doing to merit the trust
that has been placed in us through the Capital Purchase Program.

Q.4. “We have been hearing from SBA that the number of banks
participating in the 7(a) and 504 loan programs has been dropping
significantly, partly because of a lack of liquidity and partly be-
cause the fees and cost of funds SBA lenders can’t break even.
What do you see as the main reasons for the decline in the number
of participating lenders?”

A.4. A lender’s ability to originate SBA loans at break even or bet-
ter has been adversely impacted by the SBA’s increased fees such
as Lender Oversight Fees and Yearly Fees (basis point remittance).
In addition, due to the combination of increased funding costs as
a result of the disruption in the capital markets and the SBA’s cap
above the base interest rate, the lender’s interest margin over its
cost of funds is shrinking.

Q.5. “If all of the SBA lender and borrower fees for both the 7(a)
and 504 loan programs were completely eliminated for a period of
time—not reduced, but completely eliminated—do you believe that
this would help spur additional lending activity in the small busi-
ness” marketplace?
A.5. Yes, because borrowers would find SBA loans more affordable.
In addition, lenders would have an increased chance of breaking
even on the loan due to no Lender Oversight Fees or Yearly Fees.
In addition, there are other actions that we believe could stimu-
late SBA lending such as:

» Increase the SBA 7(a) loan limit from $2,000,000 to $3,000,000
and the maximum guarantee from $1,500,000 to $2,250,000.

» Increase the SBA Express loan limit from $350,000 to
$1,000,000 and the maximum guarantee to $500,000.

» Increase the SBA 7(a) guarantee percentage from 75% to 90%
and the SBA Express guarantee percentage from 50% to 75%.

» Create separate mutually exclusive 7(a) and 504 program limi-
tations.

» Change the SBA 7(a) size standards to mirror the current 504
size standards.

Q.6. “Loan modifications continue to be one of the most difficult as-
pects of this crisis. I's like to ask the entire panel, what are the
most significant obstacles standing in the way of broader loan
modifications, especially to the securitized loans that no single per-
son really controls, and what steps can Congress and the Adminis-
tration take to overcome them?”



117

A.6. Until recently, the largest single impediment was the inability
to provide principal forbearance in GSE loans. Another impediment
is the requirement by some investors that only delinquent loans
can be considered rather than loans where default is reasonably
foreseeable. For portfolio loans owned by Chase, rather than serv-
iced for others, we enjoy more flexibility because, as the ultimate
investor, we can readily consider more options and make judg-
ments for ourselves unimpeded by contractual servicing obligations.
While we have the ability today to modify and do modify investor
owned loans, we need to be mindful of our contractual obligations.

Chase currently is rolling out a consistent loan modification
toolset across the Chase, EMC and WaMu servicing platforms.
When the rollout is complete, we will have the ability to assess the
affordability and NPV of affordable modification options versus
foreclosures in an automated fashion. We will strive to make modi-
fications on those loans that we believe are affordable and sustain-
able to the borrower and represent the best NPV alternative to
Chase.

The GSEs have provided a tool for their recently announced
Streamlined Modification Program (“GSE SMP”) that we are in the
process of implementing for their loans.

Programs that promote the use of a standard set of assumptions,
affordability parameters and NPV analysis will be very valuable in
accelerating loan modifications.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR CASEY
FROM BARRY L. ZUBROW

Q.1. Which homeowners are eligible for the institution’s loan modi-
fication program?

A.1. Chase currently modifies loans of borrowers who are owner oc-
cupants; however, there are different facets to the program that re-
quire different qualifications. For example, Chase currently modi-
fies owned subprime hybrid adjustable rate mortgages (“ARMs”) to
the initial interest rate, but the borrower must have a history of
on-time payments to verify that it is the rate shock that may cause
delinquency and the current payment is in fact affordable.

Chase is also modifying loans serviced by others and is com-
mitted to expanding its Foreclosure Prevention program to include
loans for individual investors or pooled for trusts placed in
securitization, to the extent allowed by applicable servicing agree-
ments. We are pleased to say Chase will be actively participating
in the new “Streamlined Modification Program” and “Early Work-
out” programs recently announced by the Government Sponsored
Enterprises (“GSE”) Fannie Mae and Freddie Mac.

We are also developing a more efficient process that should fur-
ther accelerate the pace at which we can modify loans.

Q.2. How is success through the program defined? What does it
mean that a certain number of homeowners have been “helped”
through a loan modification program?

A.2. Chase believes in tracking success of our loan modification
programs by focusing on foreclosures prevented, not just modifica-
tions made. (This could include a “non retention” cure such as
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short sale, which is sometimes the best option if a borrower has no
income or sufficient income to afford a reasonable modification.)
Chase also tracks efforts to reach borrowers as well as actual fore-
closure prevention actions taken. This is an important metric be-
cause one of the most difficult problems we have in helping bor-
rowers is actually communicating with them. Accordingly, Chase
tracks outreach efforts—including borrowers dialed, and mail sent,
and will begin tracking inbound visits to each of our 24 Chase
Homeownership Centers set to open in early 2009.

Most of the activity Chase will track is likely to arise from loan
modification activities. We will track loan modifications by type of
borrower (current or delinquent borrower) and type of modification.
Chase is placing a strong emphasis on making only loan modifica-
tions that result in a new payment level that is affordable to each
borrower. Chase will be tracking the re-default rate, the rate at
which borrowers that have been modified default on the loan modi-
fication that was granted, to ensure that our programs perma-
nently help borrowers rather than postpone inevitable outcomes.

Loan modifications are not the only strategy that Chase will be
pursuing. Chase believes that for a number of distressed home-
owners, a refinance into a fully-amortizing FHA- or GSE-insured
loan with lower payments may be a better alternative. So we will
track refinances for borrowers we believe are at risk of default or
are already delinquent, as well as the economic incentives (such as
principal forgiveness, principal forbearance or rate subsidization)
required to refinance these borrowers.

In addition, Chase will track other foreclosure prevention tactics,
such as payment plans (where a borrower agrees to pay back ar-
rearages over time), deferments (where a borrower agrees to make
late payments in the future), borrower stipulations (where a bor-
rower agrees to make a set of payments, often as a prelude to a
modification), and short-sales/settlements (a form of principal for-
giveness where Chase agrees to accept less than the amount of the
mortgage in exchange for the underlying property or the proceeds
of the sale of the underlying property). Although short sales and
settlements do not result in borrowers keeping their home, this
may be an appropriate solution when the borrower has no interest
in remaining in the home or where the borrower has had a finan-
cial hardship permanently impairing the borrower’s ability to make
any payments, even those reduced by a modification. Lastly, Chase
will track borrowers who become seriously delinquent or enter fore-
closure but improve their situation by curing their delinquency or
paying off the loan in full through working with our Homeowners
Assistance Department.

Q.3. If your program has already been implemented, how have you
calculated the number of homeowners assisted through the pro-
grams?

A.3. For our existing programs, the number is calculated based on
the actual number of homeowners that are assisted through loss
mitigation efforts which include both home retention efforts as well
as other foreclosure prevention techniques that can assist con-
sumers exit a difficult financial situation without impairing future
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credit. These are further described in the response immediately
above.

Although we have been actively performing many of the fore-
closure prevention tactics discussed above, Chase is currently roll-
ing out the program to each servicing platform (Chase, Washington
Mutual, and EMC Mortgage, formerly of Bear Stearns) and extend-
ing outreach efforts to borrowers who are not yet delinquent but
may become so in the future. By the time the program is fully es-
tablished, Chase will provide reporting on the number of home-
owners helped.

Q4. If your have more than one loan modification program for dis-
tressed borrowers, please provide details on each.

A.4. We expect to broaden the loan modification alternatives that
Chase already offers as part of our Foreclosure Prevention pro-
gram. The enhanced loan modifications tool set will allow for more
flexibility based on the borrower’s current loan type and the bor-
rower’s specific financial situation. Chase is working to finalize the
offers and outreach strategy for both delinquent and current bor-
rowers, but the offers are likely to include those described further
below.

Chase will identify owner-occupant borrowers we believe can
benefit from a refinance into an FHA or GSE insured loan. These
borrowers may qualify for principal forbearance, principal forgive-
ness, or below-market rates as part of their refinance. Eligible bor-
rowers must be current and have reasonably good payment his-
tories, except that delinquent borrowers will be screened to see if
they qualify for the Hope for Homeowners product.

For owned subprime hybrid Adjustable Rate Mortgages (ARMs)
scheduled to reset for the first time, those loans will remain at the
initial rate for life of the loan. To qualify for this program, bor-
rowers must have a 2 or 3 year hybrid ARM and have a clean pay-
ment history. Borrowers do not need to contact Chase to benefit
from this program—the rate lock will happen automatically.

For subprime hybrid ARMs serviced but not owned by Chase
scheduled to reset for the first time, we will also use the ASF Fast
Track program to reduce payment shock. Qualifying borrowers will
have their initial ARM rate frozen for five years.

For borrowers whose loans are either owned by the GSEs or in
their securities and that meet the GSE’s Streamlined Modification
Program, Chase will offer a pre-approved modification. Similar to
the Chase program, term extensions, rate reductions and principal
forbearance will be used to achieve an affordable monthly payment.
Borrowers must be 90-days or more delinquent, in an owner-occu-
pied single family home, and have a current loan amount of more
than 90% of the current value of the home.

Borrowers not eligible for any of the systematic modification pro-
grams described above are reviewed on case by case basis to deter-
mine the suitability of a modification or other foreclosure preven-
tion tactic. For example, borrowers not eligible for SMP because
they are only in early stage delinquency, may qualify for the Early
Workout Program offered by Fannie Mae.

Loan modifications under the Chase programs are evaluated by
developing an estimated target affordable payment of 31-40% of
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the borrower’s gross income. The percentage depends on the bor-
rower’s income level—higher income borrowers are allowed to have
higher percentages. This target payment amount is subject to a
minimum disposable income requirement. Once the target payment
is calculated, the borrower is run through a payment “waterfall”
where each modification option is tested to see if it can meet the
affordable payment requirement. Concurrently, each modification
option is subject to a Net Present Value analysis to confirm that
the value of the modification exceeds the value of pursuing a fore-
closure. The modification option at which an affordable payment is
first reached, if yielding a positive Net Present Value to the loan,
will result in a recommended borrower modification.

Chase’s modification product hierarchy is currently being imple-
mented for delinquent borrowers. Chase will be proactively reach-
ing out to those borrowers in the coming months with an appro-
priate offer. The components of the modification hierarchy may in-
clude:

» Elimination of negative amortization for pay option ARMs.

e In addition to the above, reducing the interest rate to achieve
a sustainable payment.

» In addition to all of the above, establishing payments based on
a new loan term as long as 40 years.

* In addition to all the above, reducing rate to as low as 3%.
This rate is frozen for three years and then increases a max-
imum of 1% per year until it reaches the prevailing market
rate at the time of the modification.

* In addition to all of the above, principal forbearance to as low
as 90%-95%. This forbearance does not accrue interest but is
due upon maturity or prepayment of the loan.

* In addition to all of the above, introduction of a 10-year inter-
est only period on the loan.

* Other rate reductions and principal forbearance as necessary
to meet affordability standards as long as it is NPV positive.

In the near future, Chase expects to issue a similar hierarchy for
borrowers who are current on their payments but are facing immi-
nent financial distress. The modification hierarchies will be the
basis for a loan-by-loan review of our portfolio to develop an offer
that can be proactively presented to the borrower.

Q.5. How many homeowners do you project will be assisted
through your institution’s loan modification programs, and what in-
formation do you use to arrive at that calculation.?

A.5. We anticipate our program will prevent 400,000 foreclosures
in the next two years. We base this estimate on our historical vol-
ume of helping approximately 250,000 homeowners over the past
two years as well as additional volume expected as a result of our
Foreclosure Prevention program. These projections were developed
by looking at populations we expect will qualify for the programs,
estimating how many of those we will be able to contact, and of
those borrowers that we are able to contact, how many will be able
to take advantage of the program.
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Q.6. Please also provide samples of the records and documentation
you maintain regarding loans that are modified through your insti-
tution’s loan modification programs, with appropriate redactions to
protect confidential information.

A.6. Please see attached a sample of our reporting format for data
we provide to the OCC (Attachment 1), a sample modification
agreement through which we document our agreement with the
borrower (Attachment 2) and a sample blanket modification letter
(Attachment 3). Offer letters for the expanded program are not yet
finalized.

Q.7. Please describe in detail the outreach efforts you have made
to distressed homeowners to inform them of their new options for
loan modification under the programs you administer. Specifically,
what additional measures have you taken since the implementation
of the program?

A.7. As noted above, we are working to implement enhancements
to our overall Foreclosure Prevention Program. Since the initial an-
nouncement, we conducted a national print and radio advertising
campaign and established a website featuring a toll-free number
for borrowers seeking information and assistance. We have identi-
fied the locations of our regional homeownership centers and are
in the process of hiring staff to roll out the openings over the next
quarter. We began to contact customers eligible for the SMP re-
cently announced by the GSEs.

There are still instances when borrowers contact us and expect
to learn of an appropriate solution but one is not currently avail-
able. In these instances, we are recording the borrowers’ informa-
tion and will reach out to them when an appropriate solution is
available. During the implementation period of the new initiatives,
we have not made any new referrals to foreclosure. New program
outreach efforts for delinquent borrowers will begin in January
2009 and for current but at-risk borrowers in February 2009.
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SCHUMER
FROM GREGORY PALM

Q.1. Loan modifications continue to be one of the most difficult as-
pects of this crisis. I'd like to ask the entire panel, what are the
most significant obstacles standing in the way of broader loan
modifications, especially to the securitized loans that no single per-
son really controls, and what steps can Congress and the Adminis-
tration take to overcome them?

A.1. In Litton’s experience, the most significant obstacle to its loan
modification efforts has been lack of customer response. Litton ex-
pends significant time and resources in attempting to communicate
with homeowners. Litton reaches out to homeowners through nu-
merous telephone calls and letters, as well as by often dispatching
a representative to the customer’s home—all in an attempt to en-
gage the homeowner in ways to try to save the home.

Despite these efforts, over the past 12 months at least 25% of the
loans Litton services that go into foreclosure are vacant, which is
a 100% increase from 12 months ago. Many times these home-
owners did not respond to loan modification offers and have simply
walked away from their homes. In order to reduce these numbers,
Congress and the Administration should encourage struggling
homeowners to contact their servicer to attempt to work out a solu-
tion. Additionally, Litton has found that local community groups
and other housing-focused organizations are often able to help
homeowners reach a solution with their servicers and Congress and
the Administration should support this type of local advocacy.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR CASEY
FROM GREGORY PALM

Q.1. All four of your testimonies mentioned the efforts your finan-
cial institutions are making to systematically modify mortgage
loans to prevent foreclosures and keep homeowners in their homes.
Several of the witnesses, with the exception of Mr. Campbell, sup-
plied estimates of how many mortgage owners have been helped or
are projected to be helped through these loan modification pro-
grams. I ask that each of the witnesses provide more details on
these calculations, specifically:

e Which homeowners are eligible for the institution’s loan modi-
fication program?

e How is success through the program defined? What does it
mean that a certain number of homeowners have been “helped”
through a loan modification program?

* If your program has already been implemented, how have you
calculated the number of homeowners assisted through the
programs?

e If you have more than one loan modification program for dis-
tressed borrowers, please provide details on each.

* How many homeowners do you project will be assisted through
your institution’s loan modification programs, and what infor-
mation do you use to arrive at that calculation?
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A.1l. Litton Loan Servicing LP (Litton), a Goldman Sachs affiliate,
services approximately 440,000 residential mortgage loans. Over
the past 12 months, Litton has modified more than 40,500 loans,
representing approximately 11.3% of Litton’s average portfolio and
35.5% of its average loan population that were 60 days or more
past due. Litton services these loans but it does not own the loans.
The responses to your specific questions below reflect Litton’s expe-
riences as a residential mortgage loan servicers.

Q.2. Which homeowners are eligible for the institution’s loan modi-
fication program?

A.2. Litton offers loan modifications and loss mitigation opportuni-
ties to homeowners throughout the delinquency period. Litton does
not, however, require a homeowner to be delinquent to discuss loss
mitigation options. In order to identify issues as early as possible
and to examine potential workout solutions, Litton encourages
homeowners to discuss changes in their status or circumstances,
including loss of income or other hardship that may affect their
ability to make payments. Additionally, Litton does not preclude
homeowners whose mortgages have been previously modified from
requesting additional modifications.

Q.3. How is success through the program defined? What does it
mean that a certain number of homeowners have been “helped”
through a loan modification program?

A.3. A successful loan modification program reduces monthly mort-
gage payments to a sustainable level that allows homeowners to re-
main in their homes whenever possible. When Litton modifies
loans, it considers writing down principal, waiving all or part of ar-
rearage, decreasing the interest rate and extending the loan term,
among other efforts designed to create a sustainable workout solu-
tion for the homeowner.

Historically, Litton’s average modification involved a payment re-
duction of approximately $200 per month, which resulted in an av-
erage housing debt-to-income (DTI) ratio of 39%. However, in re-
sponse to deteriorating macroeconomic conditions and a weakened
housing market, Litton has implemented a new DTI standard of
31%, which is consistent with FHA guidelines for new loans. Litton
expects that after a period of making payments on the loan modi-
fication many of its customers will be able to refinance into a fixed-
rate FHA loan. Using this standard will allow Litton to do more
loan modifications with greater payment relief to the homeowner,
thus providing a more sustainable solution. Furthermore, investors
will still benefit from modifications which yield a better outcome
than foreclosures.

Q4. If your program has already been implemented, how have you
calculated the number of homeowners assisted through the pro-
grams? If you have more than one loan modification program for
distressed borrowers, please provide details on each.

A.4. Litton has implemented multiple loan modification programs
that seek to help at-risk homeowners stay in their homes. In order
to pursue any of the loan modification programs described below,
Litton, as servicer for loan investors, must demonstrate that the
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modification results in a greater net present value to investors
than a foreclosure.

For ARM loans in which the homeowners is current but Litton
believes is at risk of imminent default, Litton begins a streamlined
modification offer campaign six months prior to a scheduled inter-
est rate reset. These modifications extend the original terms of
ARMs up to 60 months at the introductory rate.

Customers with ARM loans that become 60 days delinquent as
a result of an interest rate reset will receive a modification that
locks in the introductory rate of the ARM for the remaining term
of the loan. This type of streamlined modification is offered both to
customers with whom Litton has active communication as well as
those who have proved difficult to contact.

If after receiving either of these types of modifications a home-
owner experiences hardship in paying the monthly mortgage pay-
ment at the introductory rate, Litton will evaluate the homeowner’s
specific situation to attempt to create a customized modification for
that homeowner using the 31% DTI standard discussed above.

For fixed-rate delinquent loans where Litton has active commu-
nication with the homeowner, Litton comprehensively evaluates the
homeowner’s specific financial situation including income and DTI
ratio to develop a tailored modification plan for the homeowner
that attempts to solve for affordability. The custom modification
will include one or more of: waiver of all or part of arrearages,
principal reductions, decreases in interest rates and term exten-
sions, among other efforts designed to modify the loan to achieve
a 31% DTI.

Litton also offers a streamlined loan modification program for
fixed-rate delinquent loans for homeowners that have not re-
sponded to its loss mitigation offers. After 60 days of delinquency,
these homeowners are sent a modification offer that is subject to
three conditions: (1) sign and return the modification offer, (2)
promptly provide Litton with proof of current income (such as a
pay stub), and (3) make one payment at the new, lower, modified
payment. If a customer meets these conditions, that customer has
achieved a loan modification. If a homeowner responds to the offer
but needs further payment relief, Litton will evaluate the home-
owner’s specific financial situation and attempt to create a cus-
tomized loan modification as described in the paragraph above.

Q.5. How many homeowners do you project will be assisted
through your institution’s loan modification programs, and what in-
formation do you use to arrive at that calculation?

A.5. Next year, Litton anticipates to continue, if not increase, the
number of modifications, but given the extraordinary market condi-
tions surrounding the housing market and the unprecedented pres-
sures on Litton’s customers, it is difficult to project the number of
loans that Litton will modify in the coming months and years. Lit-
ton has proven and remains committed to constantly examining
and re-examining its modification programs to best address both
the needs of the individual homeowner and investors. Additionally,
it will continue to seek partnerships with strategic community or-
ganizations, including housing counseling and foreclosure preven-
tion programs, to increase its outreach to homeowners.
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Q.6. Please also provide samples of the records and documentation
you maintain regarding loans that are modified through your insti-
tution’s loan modification programs, with appropriate redactions to
protect confidential information.

A.6. Please see the attached sample modification letter.

Q.7. In over a decade of serving in state and federal government,
I have learned that even the best consumer programs are useless
if those they target for assistance do not know they exist. Please
describe in detail the outreach efforts you have made to distressed
homeowners to inform them of their new options for loan modifica-
tion under the programs you administer. Specifically, what addi-
tional measures have you taken since the implementation of the
program?

A.7. Litton expends significant time and resources to communicate
with homeowners. Litton contacts homeowners whose mortgage
payments are past due, whose loans are scheduled for a rate reset,
as well as those who are not in default but Litton believes are at
risk for imminent default. Some of Litton’s strategies include early
and active contact with the homeowner through telephone calls,
letter campaigns, home visits, participation in foreclosure avoid-
ance fairs and collaborations with nonprofit housing counseling or-
ganizations.
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. ® 4828 Loop Central Drive
T Houston, TX 77081

* L]tton Loan Ser\ﬂ ang Telephone (800) 548-8665
Fax (713) 966-8844

www littonloan.com

Rer Loan #
Property:

Dear Borrower(s):

Litton Loan Servicing LP (“Litton”) would like to take this opportunity to extend o vou a loan
modification offer and express our sincere hope that you take advantage of our generous offer taday.
Please review the following information regarding your loan.

Present Loan Information

Current Principal Balance:

Current Interest Rate:

Current Principal and Interest Payment;
Current Total Payment [including escrow]:
Delinquent Interest Owed:

Outstanding Servicer Advances:
Ouistanding Escrow Advances:

e & @ & @ % %

#  Total Amount Owed as of

Ags indicated above, outstanding servicer and escrow advances are due. Details of the amounts owed and
how they will be collected upon execution of the Loan Modification Agreement are provided below.

Servicer Advances

Diue for unpaid servicer advances that may include attorney fees and
costs, property preservation expenses, inspections, and other expenses
Servicer advances capitalized and added to the new principal balance
Servicer advances you owe that are being waived

Aqy uncollected and unbilled advances you owe as of the date of this approval will remain due upon
completion of this medification.

Eserow Advances
Due for unpaid escrow advances

Escrow advances capitalized and added to the new principal balance
crow advances you owe that are being waived

Your escrow advance balance, if applicable, will be brought to $0.00 as part of this loan modification.
Future escrow advances may cause a payment increase to your loan. If your loan is non-escrowed, you
are responsible for the prompt payment of real estate taxes and property insurance as part of your original
obligation on your Note and Mortgage.
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Below are several ways the loan modification program benefits you.

5 8 % 5

Litton will bring your loan contractually current.

Litton will begin reporting your loan as current to the eredit reporting agencies and will continue
o do so as long as you meet hly obligation to Litton.

Your new interest rate will b
Your new maturity date will be
Your new loan balance will be
Your new monthly payment will be
The new monthly payment will begin

subject to any new escrow analysis),

The Joan modification program requirements are simple.

i

[

ws

Sign the enclosed Loan Modification Agreement, have it notarized, and return it to Litton at the
address provided below.

Provide one (1) month of your most recent pay stubs or two (2) months of your most recent bank
statements, accompanied by the completed Financial fnformation Form. Upon receipt and review
of your financial information, we will send you confirmation that the modification is approved
and being processed.

Inctude an initial contribution of s, in certified funds, made payable o

Litton Loan Servicing LP. This contribution may be applied to any outstanding amounts you

owe, at Litton”s discretion. Time is of the essence. If foreclosure action has begun, the

foreclosure proceedings will continy i all of the requirements indicated above.

Please return all items to Litton by I
Litton Loan Servicing LP

Attention: Loss Mitigation Departmerny
4828 Loop Central Drive

Houston, TX 77081

This loan modification has been specifically designed for your benefit. We strongly encourage you to
participate today. Please fill out the enclosed agreement or contact Titanium Solutions at (800) 5001733
should you have questions. The loan modification program is available for a limited time only, so please
do not delay.

Sincerely,

Loss Mitigation Department

Enclosures: Loan Modification Agreement

LITTON LOAN SERVICING LP IS A DEBT COLLECTOR. THIS LETTER IS AN ATTEMPT TO
COLLECT YOUR DEBT AND ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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(

1. The Mortgage, Deed of Trust, or Deed to Secure Debt (the “Security Instrument™), dated ¢

Borrower™) and

(3

The Note bearing the same date as, and secured by, the Security Instrument, which covers the
property described in the Security Instrument and defined therein as the “Property,” located at

The real property described being set forth as follows:

In consideration of the mutual promises and agreements exchanged, the parties hereto agree as follows
(notwithstanding anything to the contrary contained in the Note or Security Instrument):

the amount payabls under the Note and the Security Instrument (“Unpaid Principal
. consisting of the amount(s} Joaned to the Borrower by the Lender and any interest

capitalized to date,

(]

Lender. Interest
The
beginning on
the same day of each succeeding month until principal and
{the Maturity Date), the Borrower still owes amounts under
v this Agreement, the Borrawer will pay these amounts in

The Borrower promises to pay the Unpaid Principal Balance. plus interest, to the ordar of the
will be charged on the Unpaid Principal Balance at the yearly rate of
Borrower promises to make muml hly paymenm 01‘ principal and interest of U S.
the 1" day of
interest are paid in full. Ifon L
the Note and the Security Instrument, as amende
full on the Maturity Date.

The Borrower will make such payments at Litton Loan Servicing LP, Atiention: Loss Mitigation Department,
4828 Loop Central Drive, Houston, TX 77081 or at such other place as the Lender may require.

. I all or any part of the Property or any interest in it is sold or transferred (or if a beneficial interest in the
Borrower is sold or transferred and the Borrower is not a natural person) without Lender's prior written consent,
the Lender may, at its option, require immediate payment in full of all sums secured by this Security Instrument.

If the Lender exercises this option, the Lender shall give the Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is delivered or mailed within which the
Borrower must pay all sums secured by this Security Instrument. If the Borrower fails to pay these sums prior to
the expiration of this period, the Lender may invoke any remedies permitted by this Security Instrument without
further notice or demand to the Borrower,

o

. The Borrower also will comply with all other covenants, ag and requirements of the Security
Tnstrument, including without limitation, the Borrower’s covenants and agreements to make all payments of
taxes, insurance premiums, assessments, escrow items, impounds, and all other payments that the Borrower is
obligated to make under the Security Instrument; however, the following terms and provisions are forever
cancelled, null, and void as of the date specified in paragraph No. 1 above:

a)  all terms and provisions of the Note and Security Instrument (if any) providing for, implementing, or
relating to any change or adjustment in the rate of interest payable under the Note, and

b} all terms and provisions of any adjustable rate rider or other nstrument or document that is affixed to,
wholly or partially incorporated into, or is part of, the Note or Security Instrument and that contains any
such terms and provisions as those referred to in {a) above.

[

. Nothing in this Agreement shall be undersiood or construed to be a satisfaction or release in whole or in part of
the Note and Security Instrument. Except as otherwise specifically provided i this Agreement, the Note and
Security Instrument will remain unchanged, and the Borrower and Lender will be bound by, and comply with, all
of the terms and provisions thereof, as amended by this Agreement.

Page 1 of 2, Loan Modification Agreement
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By
Space Below This Line For Acknowledgments,
STATE OF
COUNTY OF
This instrument was acknowledged before me on the day of
20, by
NOTARY PUBLIC
My commission expires:
STATE OF

COUNTY OF

This instrument was acknowledged before me on the day of

20

NOTARY PUBLIC

My commission expires:

STATE OF TEXAS
COUNTY OF HARRIS

This instrument was acknowledged before me on the day of

NOTARY PUBLIC

My commission expires;

Page 2 of 2, Loan Modification Agreement
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SCHUMER
FROM SUSAN M. WACHTER

Q.1. Professor, in your testimony you mention bank mergers as a
less than ideal use of the TARP funds. What do you think of giving
Treasury the authority to approve mergers in order to ensure that
TARP is only subsidizing mergers that improve systemic stability
and/or increase lending to consumers and businesses?

A.1. Lending is necessary. However, what is necessary to assure
lending will be long run profitability and financial stability. Get-
ting from where we are now to financial stability is critical and the
role of directive lending, while seemingly helpful, could be counter-
productive.

Q.2. Professor, you also discuss the need for banks to continue
lending to creditworthy borrowers. Do you think the Administra-
tion has done enough to encourage banks to do this lending in a
difficult environment?

A.2. No, I do not think the administration has done enough to en-
courage banks to lend in this difficult environment. The adminis-
tration has not taken the necessary steps to avoid severe housing
price overcorrection which will interact with the recession in an ad-
verse feedback loop for both.

Q.3. What additional steps do you think the Administration could
take?

A.3. Similar to the plan Paulson has discussed in the Wall Street
Journal on Dec. 3rd, it is necessary to lower mortgage rates and
increase lending through Fannie Mae and Freddie Mac. However,
I believe it will be beneficial to extend these lower rates to refi-
nancing for existing loans, as well as mortgages for new home pur-
chases. By reducing mortgage rates, the government will provide
an opportunity for many to buy into the housing market and to
purchase a home at low mortgage rates and an incentive to pay ex-
isting, refinanced mortgages even if the home is underwater as op-
posed to letting the home go to foreclosure. This shift would break
the cycle of unsold inventory and decreasing demand causing house
prices to fall.

Q.4. Loan modifications continue to be one of the most difficult as-
pects of this crisis. I'd like to ask the entire panel, what are the
most significant obstacles standing in the way of broader loan
modifications, especially to the securitized loans that no single per-
son really controls, and what steps can Congress and the Adminis-
tration take to overcome them?

A.4. There are legal and incentive barriers to optimal loan modi-
fications inherent in contractual private label servicing agreements.
These barriers, both legal and incentive based, need to be ad-
dressed. Useful steps would be to adopt a plan similar to that pro-
posed by the FDIC for IndyMac (along the lines suggested by Shei-
la Bair) and also to implement REMIC legislation that has been
discussed. Solutions that provide incentives and raise the cost to
servicers of not optimally modified loans through penalties are both
needed to stem the adverse loop that leads to further foreclosures
and a worsening housing market outlook.
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SCHUMER
FROM JON CAMPBELL

Q.1. As you can see, many members of this panel are concerned
that in spite of fresh government capital, banks are pulling back
and reducing lending at a time when the country is already facing
a potentially deep and long recession. How do your loan volumes
for this year compare to the past few years?

A.1. Wells Fargo has been one of the few banks to continue lending
through the credit crisis. At the end of the third quarter 2008, av-
erage loans were up 15% from the previous year and 13%
(annualized) from the previous quarter. We were able to generate
such strong growth because of our prudent credit discipline and by
thoroughly understanding our customers’ financial needs. After our
release of fourth quarter 2008 earnings on January 28, 2009, we
will be able to provide more updated information.

Q.2. Are you pulling back active lines of credit from businesses and
consumers? If so, why?

A.2, Through our ongoing customer management programs, and
our adherence to prudent lending principles, we modify lines of
credit on a case-by-case basis and only make reductions when we
feel it is warranted.

Q.3. There is a lot of concern on this panel that the banks are plan-
ning on hoarding rather than deploying this capital. What are your
forward plans for the use of the TARP funds?

A.3. We are scheduled to release our fourth quarter earnings on
January 28, 2009 but before that time we cannot provide any for-
ward looking guidance on our lending for the fourth quarter or be-
yond. We can tell you that we intend to use the Capital Purchase
Program funds to make more loans to credit-worthy customers and
to find solutions for our mortgage customers late on their payments
or facing foreclosures so they can stay in their homes. As indicated
previously, through the third quarter of 2008, Wells Fargo had in-
creased loans by 15% from the previous year, strong evidence of
our commitment to continue lending through this challenging cycle.

Q.4. As you all know, small businesses are the lifeblood of our na-
tion’s economy. I have been hearing from a number of companies
in my state that the credit crisis is really hurting them not only
because they can’t get new loans, but also because their lines of
credit are drying up and they are finding it difficult to make pay-
roll. The SBA made a couple of important technical changes sug-
gested by Senator Kerry and me in a letter last week, but we need
to do a lot more to spur lending in this sector, or millions more jobs
could be in jeopardy.

A.4. We believe the point of the statement is what needs to be done
to get SBA loans moving again and below are three areas that if
the changes were implemented could result in an increase in loan
activity:

7a loans

» Raise the threshold to $3 million—the borrowing needs of
small business have gone beyond the old limit of $2 million.
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» Raise guaranty to 85% for 7a loans no matter the size of the
loan as added incentive for lenders.

* Adjust the 7a size standards to match 504 program stand-
ards—this would make more small businesses eligible for SBA
loans.

e Raise spread over index (Libor or Prime) to match SBA Ex-
press limits from 2.25/2.75% to match limits set for
SBAExpress loan program. The current SBAExpress limits are
4.5/6.5%.

SBAExpress

* Raise guaranty from the current 50% to 75% for all lines and
loans. This would encourage banks to make more use of the
line of credit feature of this product. This is especially critical
now since many small businesses suffer from a lack of working
capital.

» Raise the current threshold from $350,000 to $1 million.

Other

* SBA current program for micro-loan funding is inadequate for
the borrowers under $35,000. This has been a long-time source for
the funding of very small businesses using non-traditional commu-
nity based lenders as the distribution network. The funding organi-
zations provide needed technical assistance coupled with the loans.

Q.5. We have been hearing from SBA that the number of banks
participating in the 7(a) and 504 loan programs has been dropping
significantly, partly because of a lack of liquidity and partly be-
cause the fees and cost of funds SBA lenders can’t break even.
What do you see as the main reasons for the decline in the number
of participating lenders?

A.5. The issue of cost of funds is significant. We and other lenders
are seeing loan spreads (profit) decline since the cost of money has
been high/volatile and the interest rates we are able to charge on
SBA loans are too low.

—The lack of liquidity in the market is a major problem. The sec-
ondary market for SBA loans has not been a reliable option for
most of 2008. Wells Fargo does not sell SBA loans, however many
lenders rely solely on the secondary market to generate the liquid-
ity necessary for making more loans. These lenders are now care-
taking portfolios and are out of loan origination.

—Fees do continue to be a problem. In particular, the ongoing
portfolio servicing fee which is currently set at .55 bps is a big ex-
pense for all lenders. Layering on top of this are large annual lend-
er oversight fees, for example Wells Fargo paid $123,000 in 2008.
The combination of these fees does give all lenders pause, but it
truly pushes many mid-size and small lenders out of the SBA pro-
gram.

—More and more lenders are getting frustrated with the difficul-
ties of collecting on loan guaranties from the SBA. The Herndon
Center is unpredictable when considering lender liquidation re-
quests. Lenders are being second-guessed and minor issues are
often being used as the basis for refusing payment of a loan guar-
anty. Lenders are questioning the value of the guaranty. Many do
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not want to go through the hassle of offering SBA loans because
they feel that future collection on an SBA loan guaranty is too un-
reliable.

Q.6. If all of the SBA lender and borrower fees for both the 7(a)
and 504 loan programs were completely eliminated for a period of
time—not reduced, but completely eliminated—do you believe that
this would help spur additional lending activity in the small busi-
ness marketplace?

A.6. Yes, anything that can be done to reduce the cost of capital
via the elimination of fees would provide a significant psychological
boost for SBA Lending. Right now both borrowers and lenders need
incentives to once again get money flowing. This would be espe-
cially helpful for businesses in need of working capital, those pur-
chasing existing businesses and for commercial real estate trans-
actions. But the elimination of fees is only one piece of the puzzle—
we need a holistic approach that can really give the industry a true
shot in the arm.

Q.7. Loan modifications continue to be one of the most difficult as-
pects of this crisis. I'd like to ask the entire panel, what are the
most significant obstacles standing in the way of broader loan
modifications, especially to the securitized loans that no single per-
son really controls, and what steps can Congress and the Adminis-
tration take to overcome them?

A.7. Yes, it would be very helpful for Congress to provide clear au-
thority to HUD to allow the agency to implement the Section 601
Accelerated Claim Disposition Program. This program is under re-
view at HUD and would enable servicers to take a troubled loan
out of a Ginnie Mae pool, apply a loan modification to keep the bor-
rower in their homes and replace the newly modified loan back into
the securitized pool. This procedure would be on par with what is
permissible for conventional loans and would be a very useful com-
panion to the Hope for Homeowners program.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR CASEY
FROM JON CAMPBELL

All four of your testimonies mentioned the efforts your financial
institutions are making to systematically modify mortgage loans to
prevent foreclosures and keep homeowners in their homes. Several
of the witnesses, with the exception of Mr. Campbell, supplied esti-
mates of how many mortgage owners have been helped or are pro-
jected to be helped through these loan modification programs. I ask
that each of the witnesses provide more details on these calcula-
tions, specifically:

Q.1. Which homeowners are eligible for the institution’s loan modi-
fication program?

A.1. We have a wide array of various loan modification programs.
Each has varying eligibility requirements. There are very few loans
that we service that once the loan is in default is not eligible for
some form of loan modification. Many “eligibility” requirements re-
late to specific “automatic” or “streamlined” loan modification pro-
grams. Again, the eligibility requirements can vary based on inves-
tor or specifics of the program. With respect to loans owned by
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Wells Fargo Home Mortgage, we recently announced a streamlined
loan modification program. To be eligible for this program a bor-
rower must be 90 days or more past due, the borrower must own
and occupy the home, the property must be a single family resi-
dence, and the borrower can not be in bankruptcy.

Q.2. How is success through the program defined? What does it
mean that a certain number of homeowners have been “helped”
through a loan modification program?

A.2. Wells Fargo Home Mortgage considers a customer “helped”
through a loan modification program if a loan is brought out of de-
fault status while finding an affordable payment that the borrower
is able to support on a long-term basis. Success is helping eligible
borrowers achieve this, reducing the number of loans that proceed
to foreclosure sale while minimizing losses.

Q.3. If your program has already been implemented, how have you
calculated the number of homeowners assisted through the pro-
grams?

A.3. The streamlined program applicable to loans owned by Wells
Fargo Home Mortgage was implemented on December 15, 2008.
That is, we put certain foreclosure sales on hold and commenced
efforts to contact and notify eligible borrowers. It is too early to cal-
culate the number of successful loan modifications.

Q.4. If you have more than one loan modification program for dis-
tressed borrowers, please provide details on each.

A.4. As indicated previously, we have and will continue utilizing
our case-by-case loan modification program. In addition to the
streamlined loan modification program for loans owned by Wells
Fargo Home Mortgage, we have implemented a number of pro-
grams for loans we service for others. That would include the ASF
Streamlined loan modification guidance, Fannie Mae and Freddie
Mac’s Streamlined Modification Program. The criteria for these
programs is similar to what was implemented for the Wells Fargo
Home Mortgage owned loan program.

Q.5. How many homeowners do you project will be assisted
through your institution’s loan modification programs, and what in-
formation do you use to arrive at that calculation?

A.5. We estimate that approximately 7 of every 10 borrowers are
eligible for a Wells Fargo Home Mortgage owned loan modifica-
tion—and that would include the streamlined loan modification
process. We base this on an analysis of loan level data, and an esti-
mation of the number of borrowers who will respond to the pro-
gram.

Q.6. Please also provide samples of the records and documentation
you maintain regarding loans that are modified through your insti-
tution’s loan modification programs, with appropriate redactions to
protect confidential information.
A.6. Yes, we are mailing you a packet regarding loan modifications
and will provide that to you directly.

In over a decade of serving in state and federal government, I
have learned that even the best consumer programs are useless if
those they target for assistance do not know they exist. Please de-
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scribe in detail the outreach efforts you have made to distressed
homeowners to inform them of their new options for loan modifica-
tion under the programs you administer.

Q.7. Specifically, what additional measures have you taken since
the implementation of the program?

A.7. We send out multiple letters of notification providing the bor-
rower with information about the program and urging them to con-
tact us. We send tens of thousands of letters each month urging
borrowers to contact us. Additionally, we attend borrower outreach
events sponsored by non-profit and other agencies.

We make over 2 million outbound telephone calls each month in
an attempt to reach borrowers. For customers who do not respond
to the letters, we follow up with multiple telephone calls at various
times of the day again advising the customers of the program and
determining their level of interest in the program.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SCHUMER
FROM NANCY M. ZIRKIN

Q.1. Nancy and Martin, you both spent a considerable portion of
your time on the bankruptcy issue, so I don’t want to make you re-
peat yourselves, but I just want to emphasize one point. Isn’t it
true that despite some improvements, and major new programs an-
nounced by several lenders at the witness table today, that inves-
tors and 2nd mortgage holders continue to present major obstacles
to loan modifications?

A.1. That is correct. For example, many loans are broken apart and
spread across various tranches of complicated investment securi-
ties, which means that a wide number of people have often-con-
flicting interests in a loan when a borrower cannot afford the pay-
ments. The only way to modify such loans, without court interven-
tion, would be to put the entire loan back in the control of one per-
son who can make the necessary decisions—which, in the case of
securitized loans, has often been compared to trying to unscramble
an egg.

Q.2. And isn’t it also true that the only way to overcome those ob-
stacles in a broad-based fashion is through bankruptcy? That the
bankruptcy courts are the only entity with the power to overrule
the objections of either group?

A.2. That is also correct. While I'd certainly be interested in any
alternatives that industry opponents of the bankruptcy bill might
have for overcoming those obstacles, those opponents still haven’t
proposed any.

Q.3. Loan modifications continue to be one of the most difficult as-
pects of this crisis. I'd like to ask the entire panel, what are the
most significant obstacles standing in the way of broader loan
modifications, especially to the securitized loans that no single per-
son really controls, and what steps can Congress and the Adminis-
tration take to overcome them?

A.3. The key obstacles are—as you noted—the modern
securitization process, and the complications in many cases brought
on by the use of piggyback loans. Not all loan modification efforts
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face these obstacles, which is why efforts like Hope Now, Hope For
Homeowners, and—even better—FDIC Chairperson Sheila Bair’s
loan guarantee idea are all very important. But in most case, vol-
untary modifications just don’t work, because it takes permission
from too many people—making the bankruptcy route, which doesn’t
rely on permission, an absolutely essential part of the response.
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