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GAO’S UNDERCOVER INVESTIGATION: WAGE
THEFT OF AMERICA’S VULNERABLE WORKERS

Wednesday, March 25, 2009
U.S. House of Representatives
Committee on Education and Labor
Washington, DC

The committee met, pursuant to call, at 10:03 a.m., in room
2175, Rayburn House Office Building, Hon. George Miller [chair-
man of the committee] presiding.

Present: Representatives Miller, Kildee, Payne, Woolsey,
Hinojosa, McCarthy, Tierney, Kucinich, Hare, Courtney, Shea-Por-
ter, Sablan, Titus, McKeon, Petri, Price, and Roe.

Staff present: Aaron Albright, Press Secretary; Tylease Alli,
Hearing Clerk; Jordan Barab, Senior Labor Policy Advisor; Chris
Brown, Labor Policy Advisor; Jody Calemine, Labor Policy Deputy
Director; Nina Dedong, Investigative Associate; Lynn Dondis, Sen-
ior Policy Advisor, Subcommittee on Workforce Protections; Carlos
Fenwick, Policy Advisor, Subcommittee on Health, Employment,
Labor and Pensions; Patrick Findlay, Investigative Counsel; David
Hartzler, Systems Administrator; Ryan Holden, Senior Investi-
gator, Oversight; Stephanie Moore, General Counsel; Alex Nock,
Deputy Staff Director; Joe Novotny, Chief Clerk; Rachel Racusen,
Communications Director; Dray Thorne, Senior Systems Adminis-
trator; Michael Zola, Chief Investigative Counsel, Oversight; Mark
Zuckerman, Staff Director; Andrew Blasko, Minority Speech Writer
and Communications Advisor; Robert Borden, Minority General
Counsel; Cameron Coursen, Minority Assistant Communications
Director; Ed Gilroy, Minority Director of Workforce Policy; Rob
Gregg, Minority Senior Legislative Assistant; Richard Hoar, Minor-
ity Professional Staff Member; Alexa Marrero, Minority Commu-
nications Director; Jim Paretti, Minority Workforce Policy Counsel,
Molly McLaughlin Salmi, Minority Deputy Director of Workforce
Policy; and Linda Stevens, Minority Chief Clerk/Assistant to the
General Counsel.

Chairman MILLER [presiding]. Good morning. A quorum being
present, this oversight hearing on the Committee of Education and
Labor, “The GAO Undercover Investigation: Wage Theft of Amer-
ica’s Vulnerable Workers,” will now come to order.

And pursuant to rule 7(c), any member may submit an opening
statement in writing, which will be made part of the permanent
record.
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And the Chair now recognizes himself for the purposes of making
an opening statement, and then I will recognize Mr. McKeon, the
senior Republican on the Committee.

The Committee on Education and Labor meets this morning to
examine the results of a Government Accountability Office under-
cover investigation last year into practices of the Wage and Hour
Division of the Department of Labor.

In our first hearing on wage theft in July, we learned that mil-
lions of workers were robbed of their hard-earned wages every day.
GAO testified that the very agency tasked to fight wage theft had
failed to effectively investigate and properly track the number of
cases involved in our nation’s minimum wage, overtime, and child
labor laws.

In fact, GAO cited 15 case studies that showed the failure of the
agencies to fully investigate and properly address violations of the
law. Hundreds of cases were found where the agency did not assign
an investigator for more than a year after the initial complaint.
Delays effectively deny justice because of the 2-year statute of limi-
tations on wage theft.

As a result of their initial investigation, the GAO concluded that
thousands of complaints handled by the Wage and House Division
were likely mishandled over the past decade. These failures likely
resulted in workers receiving little or no restitution at all from
their employers.

In light of these initial findings, the Committee asked the GAO
to continue its investigation and dig deeper to see whether high-
lighted cases were isolated or a symptom of a larger problem
throughout the agency.

This morning, the GAO reports back to the Committee on what
they learned during their undercover investigation.

From today’s testimony, it is clear that there are serious prob-
lems with the Wage and Hour Division’s ability to effectively en-
force the law. The agency has dropped the ball in far too many
cases in pursuing employers that cheat their workers out of their
hard-earned wages.

Some Wage and Hour employees explicitly discouraged GAO un-
dercover investigators posing as workers from filing the complaints.
Other complaints went unanswered. Anonymous tips of children il-
lei%ally operating dangerous machinery did not get investigated at
all.

Not only was this allegation never investigated, but the com-
plaint did not appear in the agency’s computers that are used to
track cases. Dropping the ball in child labor complaints could be
potentially deadly.

I wish this was not an isolated incident. The GAO found time
and again complaints were routinely brushed aside, improperly
tracked, or inadequately investigated.

I am concerned about the pattern of inaction in properly address-
ing thousands of cases involving overtime, minimum wage, and
child labor violations, because these violations of the law are not
trivial.

Those most vulnerable to wage theft are likely bearing the brunt
of our nation’s economic crisis. Families where a breadwinner has
his or her wages stolen still have rent to pay, mouths to feed, chil-
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dren to clothe, and medicine to buy. They can’t afford to be paid
less than what the law says.

Simply put, when a business pockets wages due its workers, it
is theft, and it is illegal. Today’s testimony will help inform Con-
gress and the new leadership in the Department of Labor on
whether additional resources, better training, or improved statu-
tory language are needed.

We owe it to all hard-working Americans to ensure that the Fed-
eral Government lives up to its responsibility to guarantee that
families are not being cheated out of their wages by unscrupulous
employers.

Ultimately, I believe that improving the Wage and Hour Division
will come down to strong leadership and a renewed commitment to
enforce the law. I believe that that was lacking in the past admin-
istration. I believe that the previous Secretary of Labor was essen-
tially absent without leave with regard to the enforcement of the
laws on behalf of the safety of workers and the wages of workers.

I am confident that the Obama administration and Secretary
Solis are committed to turning this egregious record around and
ensuring that all workers are treated fairly by their employers and
their government.

And I would like now to yield to Mr. McKeon for his opening
statement.

[The statement of Mr. Miller follows:]

Prepared Statement of Hon. George Miller, Chairman, Committee on
Education and Labor

The Committee on Education and Labor meets this morning to examine the re-
sults of a Government Accountability Office undercover investigation last year into
practices of the Wage and Hour Division of the Department of Labor.

In our first hearing on wage theft in July, we learned that millions of workers
are robbed of their hard earned wages every year.

GAO testified that the very agency tasked to fight wage theft had failed to effec-
tively investigate and properly track a number of cases involving our nation’s min-
imum wage, overtime, and child labor laws.

In fact, GAO cited 15 case studies that showed the failures of the agency to fully
investigate and properly address violations of the law.

Hundreds of cases were found where the agency did not assign an investigator
for more than a year after the initial complaint. Delays effectively deny justice be-
cause of the two year statute of limitations on wage theft.

As a result of their initial investigation, the GAO concluded that thousands of
complaints handled by the Wage and House Division were likely mishandled over
the past decade. These failures likely resulted in workers receiving little or no res-
titution at all from their employer.

In light of these initial findings, the Committee asked the GAO to continue its
investigation and dig deeper to see whether the highlighted cases were isolated or
a symptom of a larger problem throughout the agency.

This morning, the GAO reports back to the Committee on what they learned dur-
ing their undercover investigation.

From today’s testimony, it is clear that there are serious problems with the Wage
and Hour Division’s ability to effectively enforce the law. The agency has dropped
the ball in far too many cases in pursuing employers that cheat their workers out
of their hard earned wages.

Some Wage and Hour employees explicitly discouraged GAO undercover investiga-
tors posing as workers from filing complaints. Other complaints went unanswered.

Anonymous tips of children illegally operating dangerous machinery did not get
investigated at all. Not only was this allegation never investigated, but the com-
plaint did not appear in the agency computers that are used to track cases. Drop-
ping the ball in child labor complaints could be potentially deadly.

I wish this was an isolated incident.
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The GAO found that time and again, complaints were routinely brushed aside, im-
properly tracked, or inadequately investigated.

I am concerned about the pattern of inaction in properly addressing thousands of
cases involving overtime, minimum wage, and child labor violations. Because these
violations of the law are not trivial.

Those most vulnerable to wage theft are likely bearing the brunt of our nation’s
economic crisis. Families where a breadwinner has his or her wages stolen still have
rent to pay, mouths to feed, children to clothe, and medicine to buy. They can’t af-
ford to be paid less than what the law says.

Simply put, when a business pockets wages due to its workers, it is theft. And
it is illegal.

Today’s testimony will help inform Congress and the new leadership of Depart-
ment of Labor on whether additional resources, better training or improved statu-
tory language are needed.

We owe it to all hard working Americans to ensure that the Federal Government
lives up to its responsibility to guarantee that families are not being cheated out
of their wages by unscrupulous employers.

Ultimately, I believe that improving the Wage and Hour Division will come down
to strong leadership and a renewed commitment to enforce the law.

I am confident that the Obama administration and Secretary Solis are committed
to turning this egregious record around and ensuring that all workers are treated
fairly by their employers and their government.

Mr. McKEON. Thank you, Chairman Miller, and good morning.

Today’s hearing is about work and pay. It is the energy that
drives the American dream. Republicans have long believed in the
value and dignity of work and the rewards that come from it.

Take welfare reform. Back in the 1990s, Republicans pushed to
change a system that for decades gave money to people for not
working. Today, welfare recipients earn their benefits by working
or training for a new job or taking classes to get the skills they
need to join the workforce later.

They are no longer dependent on the government. Instead, gov-
ernment becomes dependent on them as recipients eventually earn
a living on their own and pay taxes.

And many years later, I am happy to report that bipartisan wel-
fare reform is still working. From 1996 to 2006, the Heritage Foun-
dation says the number of people receiving welfare dropped by
nearly 60 percent.

For these and all American workers, we have a duty to ensure
that federal workplace laws are enforced, and that brings us to the
subject of today’s hearing, wage theft.

Mr. Chairman, I am not sure this is the best language to discuss
the whole range of issues that need our attention in this area. The
allegations we are examining are not always theft as we know it.
The U.S. Department of Labor’s Wage and Hour Division is respon-
sible for enforcing a whole host of workplace laws.

For instance, we will hear today about alleged violations of child
labor laws. This isn’t a question of so-called wage theft, but it is
an equally important concern.

Rather than using politically charged language, I think we
should ease the rhetoric and focus on the serious issues at hand.
And with the seriousness of these issues, I can’t help but notice
that no one from the Labor Department is testifying today. That
is too bad.

Mr. Chairman, I respectfully submit that, in addition to the ex-
pert testimony we will hear from the GAO, it would have been
helpful to have a representative from the department here with us
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today. A Labor Department expert could have brought a different
perspective to the problems of so-called wage theft.

We have been told that a lack of political appointees within the
administration precludes the Department of Labor from testifying
today. I certainly appreciate the fact that the department—indeed,
the entire administration—is still in transition. However, that does
not explain why career civil servants at the department, many of
whom have spent decades enforcing these laws, could not have tes-
tified today and offered their thoughts.

At a minimum, one of these long-term officials with responsi-
bility for enforcement of our wage and hour laws might have of-
fered an explanation for dereliction of duty, alleged by the GAO.
More importantly, that expert could have offered possible solutions
to the problem.

At our urging, I understand that the majority requested that a
Department of Labor official testify here today. I am told the de-
partment declined.

I am not sure how persistent we were in pressing the department
on this point, Mr. Chairman, but personally I don’t think we should
have taken “no” for an answer. If we are serious about enforcing
the law and not just scoring political points, we should insist on
bringing the individuals who are responsible for investigating wage
and hour violations here to account for their actions.

That said, the GAO has done extensive work in this area. I am
sure there are things we can learn from this investigation, and I
welcome Mr. Kutz of the GAO—Dback to the Committee once again.

Thank you, Chairman Miller. I yield back.

[The statement of Mr. McKeon follows:]

Prepared Statement of Hon. Howard P. “Buck” McKeon, Senior Republican
Member, Committee on Education and Labor

Thank you, Chairman Miller and good morning.

Today’s hearing is about work and pay. It’s the engine that drives the American
Dream.

Republicans have long believed in the value and dignity of work, and the rewards
that come from it.

Take welfare reform. Back in the 1990s, Republicans pushed to change a system
that—for decades—gave money to people for not working.

Today, welfare recipients earn their benefits by working. Or training for a new
job. Or taking classes to get the skills they need to join the workforce later.

They are no longer dependent on the government. Instead, government becomes
dependent on them as recipients eventually earn a living on their own and pay
taxes.

And, many years later, I'm happy to report that bipartisan welfare reform is still
working. From 1996 to 2006, The Heritage Foundation says the number of people
receiving welfare dropped by nearly 60 percent.

For these and all American workers, we have a duty to ensure that federal work-
p}lla%e laws are enforced. And that brings us to the subject of today’s hearing—“wage
theft.”

Mr. Chairman, I'm not sure this is the best language to discuss the whole range
of issues that need our attention in this area. The allegations we’re examining are
not always “theft” as we know it.

The U.S. Department of Labor’s Wage and Hour Division is responsible for enforc-
ing a whole host of workplace laws.

For instance, we’ll hear today about alleged violations of child labor laws. This
isn’t a question of so-called “wage theft.” But it’s an equally important concern.

Rather than using politically-charged language, I think we should ease the rhet-
oric and focus on the serious issues at hand.

And with the seriousness of these issues, I can’t help but notice that no one from
the Labor Department is testifying today.



That’s too bad.

Mr. Chairman, I respectfully submit that—in addition to the expert testimony we
will hear from the GAO—it would have been helpful to have someone from the de-
partment here with us today.

A Labor Department expert could have brought a different perspective to the
problems of so-called “wage theft.”

We have been told that a lack of political appointees within the Administration
precludes the Department of Labor from testifying today. I certainly appreciate the
fact that the Department—indeed, the entire Administration—is still in transition.
However, that does not explain why career civil servants at the Department—many
of whom have spent decades enforcing these laws—could not have testified today
and offered their thoughts.

At a minimum, one of these long-time officials with responsibility for enforcement
of our wage-and-hour laws might have offered an explanation for dereliction of duty
alleged by the GAO.

More importantly, that expert could have offered possible solutions to this prob-
lem.

At our urging, I understand that the majority requested that a Department of
Labor official testify here today. I'm told the Department declined. I'm not sure how
persistent we were in pressing the Department on this point, Mr. Chairman. But
personally, I don’t think we should have taken “no” for an answer.

If we’re serious about enforcing the law—and not just scoring political points—
we should insist on bringing the individuals who are responsible for investigating
wage-and-hour violations here to account for their actions.

That said, the GAO has done extensive work in this area. I'm sure there are
things we can learn from its investigation, and I welcome Mr. Kutz of the GAO back
to the Committee once again.

Thank you, Chairman Miller. I yield back.

Chairman MILLER. Thank you.

The chair would just respond that it is—as it has been since I
have become chair of the Committee, the GAO will testify on its
findings and we will ask the Department of Labor, and we will be
asking the Department of Labor, the new Department of Labor,
what they will be doing and their recommendations to follow up on
this, because I think, at the end of the day, we are going to see
that the laws are inadequate and fail to protect the very people
whose wages are being stolen.

I do not think that wage theft is a too severe term. A conscious
decision, as you will see in the record, has been made to deny these
people the wages that they are entitled to under the law.

You are stealing—it may only be a dollar an hour or a few dol-
lars an hour, but what you will see is it adds up to very serious
money for thousands and millions of workers in this country who
do not get the benefit of the wages that they signed up to earn for
the work that they, in fact, do.

There are not a lot of allegations that these people didn’t do the
job. They did the job. They weren’t paid at the conclusion of the
job on either the legal rate or the agreed rate by their employer.
And so we have a long ways to go here yet.

Mr. McKEON. Mr. Chairman, may I respond?

Chairman MILLER. Sure.

Mr. McKEON. I agree with you totally. That is why I say that
we should have someone here from the Department of Labor be-
cause

Chairman MILLER. With all due respect——

Mr. McKEON [continuing]. They should be held to account for
that.
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Chairman MILLER. With all due respect, we had people here from
the Department of Labor before, and it was fairly pathetic, in
terms of their inability to provide the data. So we will give the new
Department a chance to get up and running. We expect them to
come and to respond to this and to help us develop a solution to
it.

Mr. McKEON. Again, Mr. Chairman—and this will be my final
comment on this—there will be a few people at the top of the De-
partment replaced, but there are many people there that have been
there for a number of years that have the responsibility for enforc-
ing these laws. I would like to know why they haven’t been.

Chairman MILLER. And I think it is

Mr. McKEON. If it is because of their top leadership, then that
should be brought out

Chairman MILLER. I think as we will see, they utterly failed in
that obligation.

Dr. PrRICE. Mr. Chairman, if I may? May I ask a question of the
chairman?

Chairman MILLER. Yes.

Dr. PrICE. And I apologize for being a bit late, but are we going
to—is this Committee going to have the Department come in and
respond to this report at any point? Is that——

Chairman MILLER. That is my intention. When we start to con-
sider legislation, we will want their response as to what happened
here and what we need to do and what we should do going forward.

Dr. PRICE. In hearing format?

Chairman MILLER. I would expect so, yes.

Dr. PrICE. Thank you.

Chairman MILLER. Mr. Kutz, welcome to the Committee. Let me
just introduce Mr. Kutz to the Committee once again. He needs no
introduction for the members, but certainly for the audience.

Gregory Kutz is currently the managing director of GAO’s Foren-
sic Audits and Special Investigations Unit. Mr. Kutz has testified
and been responsible for investigative reports about the Federal
Government’s handling of Hurricane Katrina and Rita, security at
airports and borders, and security of radioactive materials, among
other important issues.

Mr. Kutz has testified before the Committee several times, in-
cluding last Congress, when he testified about abuses in the teen
residential treatment industry.

Mr. Kutz is accompanied by Jonathan Meyer, who is the assist-
ant director of GAQO’s Forensic Audits and Special Investigations
Unit.

Mr. Kutz, welcome to the Committee, and we look forward to the
testimony. You know the rules. We will give you 5 minutes here
to try to summarize your report and then open it up for—10 min-
utes, excuse me, 10 minutes for you to summarize your report and
then open it up for questions. Thank you.
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STATEMENT OF GREG KUTZ, MANAGING DIRECTOR, U.S. GOV-
ERNMENT ACCOUNTABILITY OFFICE, WASHINGTON, DC; AC-
COMPANIED BY JONATHAN MEYER, ASSISTANT DIRECTOR,
U.S. GOVERNMENT ACCOUNTABILITY OFFICE, DALLAS, TX

Mr. Kutz. Mr. Chairman and members of the Committee, thank
you for the opportunity to discuss the Department of Labor’s inves-
tigations of wage and hour complaints.

Last July, I testified before this Committee that 15 cases of wage
theft were not adequately investigated. Today’s testimony high-
lights the results of our investigation into whether those 15 cases
were isolated or the tip of the iceberg.

My testimony has two parts. First, I will discuss the results of
our investigation. And, second, I will discuss our recommendations
and conclusions.

First, our covert testing clearly shows that the complaint intake
process is fundamentally flawed. Posing as fictitious wage theft vic-
tims, we filed 10 common complaints with Labor offices across the
country. We also posed as a fictitious employer that had committed
the labor law violations.

Examples of our findings include: no response to a message we
left that children were working during school hours and operating
circular saws and meat grinders; one fictitious employee being told
not to file a complaint unless he had another job lined up; inves-
tigators accepting employer refusals to pay without question; and
cases recorded in the system as paid, even after our bogus em-
ployee told the Department that they were not.

We also found that most calls we made during business hours
went directly into voicemail and oftentimes were never returned.
At the end of my presentation, I will play several clips from the
undercover calls we made to Labor offices across the country.

We also investigated cases involving over 1,000 actual wage theft
victims. These cases were identified through data-mining, and thus
they cannot be projected to all investigations. However, they clearly
show that many investigations are not adequate.

For example, one employer agreed that it owed 93 employees
$200,000. However, this employer stalled until the 2-year statute
of limitations had expired. This case was closed with no collections.

In another case, an investigator found that 438 employees were
owed $230,000. This case was not assigned for 22 months and, once
again, ultimately was closed with no collections.

One allegation was from an employee that worked at a sheriff’s
office. The investigator closed this case after two phone calls were
not returned.

We also found that conciliation cases are oftentimes not recorded
in the Department of Labor’s systems. Conciliations generally re-
flect complaints of one or several employees. We found that the
head of the southeast region, which has about 57 percent of these
types of complaints, instructed offices in that region not to record
failed attempts at conciliation.

Thus, it is not surprising that our statistical sample showed that
95 percent of recorded conciliations were adequately investigated.
This is a good news-bad news story. The good news is that, when
adequate investigations are performed, there are often positive re-
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sults. The bad news is that likely thousands of these failed concilia-
tion cases are never recorded in the system.

Non-conciliation cases generally involve a larger number of em-
ployees. Our statistical sampling of these cases showed that 81 per-
cent of the time they were adequately investigated. For example,
in one case, it was completed in 4 months with $59,000 collected
for 12 convenience store employees. This case involved detailed
payroll analysis and complete follow-up to ensure that all of the
employees were, in fact, paid.

The flip side to this is that 19 percent of the larger cases are not
adequately investigated. This leaves thousands of victims vulner-
able to wage theft with no help from the Federal Government.

Moving on to my second point, based on our overall work, we
have concluded that the complaint intake and investigation proc-
esses are not effective. We plan to issue a report with several rec-
ommendations to Labor to improve their human capital, processes,
and the use of technology.

For example, we were surprised to find that investigators had no
special technology or tools to do their work. If Labor’s mission in
this area is to properly investigate wage theft allegations, then
they need specialized tools to research and identify individuals and
businesses. My unit would be far less effective in serving the Con-
gress without the critical research tools that we use every day.

In addition, throughout our work, we found many symptoms of
human capital problems. We will be recommending for Labor to
take a look at matters such as hiring, training, and whether suffi-
cient staff are on board to achieve the mission.

In conclusion, our work shows that the 15 cases I described for
you last year were, in fact, the tip of the iceberg. I am concerned
that thousands of victims of wage theft become frustrated with the
corilplaint intake process and never actually file complaints with
Labor.

Thousands of others who file complaints find themselves victims
of unscrupulous employers who know how to beat the system.

I am also concerned that, with the current economic crisis, that
wage theft is increasing. Congress and the new administration
have an opportunity to make changes that would better protect our
nation’s most vulnerable workers.

Mr. Chairman, as I mentioned, I would like to now play some
clips from the undercover calls we made that will give you and the
members of this Committee an inside look at what real victims of
wage theft can face when dealing with the Federal Government.

[Begin audio clip.]

Voice. Okay, well, you will have to pay him at least the min-
imum wage for all the hours that he worked.

VoICE. Well, you know, like I said, all of our contracts have dried
up. We really don’t have anything coming in, so
. Vg)ICE. Okay, so you are not in a position where you can pay

im?

VOICE. No.

Voice. Okay, well, then I will let him know that he has his pri-
vate right to action to pursue the funds.

[End audio clip.]

[Begin audio clip].
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VOICE. Once the employer tells me that they are not going to pay
and that they can’t, my ability to, you know, force payment has
ended.

VOICE. So you really have no power to do any—all you did was
just call her and ask her to pay me. I mean, she is just——

VoICE. And, well, the thing is that—I explained the law to her.
She knows that she needs to pay you. It is just that she is saying
she doesn’t have the money to. I can’t wring blood from a stone.

I am bound by the laws that I am able to enforce, the money that
Congress gives us and all of that lovely stuff. If you are having a
problem with what our office is capable of achieving based on the
laws that were written, then you need to write your congressman.
Okay, do you know who your congressmen are? I mean, we can use
all the help we can get.

[End audio clip.]

[Begin audio clip.]

VOICE. You are sure you don’t want to just have a nice conversa-
tion with him yourself?

VoICE. No, no, I don’t want to, because he gets very loud and
angry.

VoicE. Okay, well, here is another avenue that you can pursue.
Okay, do you have another job lined up?

VOICE. No.

VoiICcE. Okay. You might want to do that before you file a com-
plaint with us, because I can’t guarantee that he is not going to fire

you.

[End audio clip.]

[Begin audio clip.]

VoICE. Yeah, they have to have a certain ADV amount for us to
have enterprise coverage, and we don’t have it.

VoOICE. What does that mean? I don’t understand.

VoiIcE. What the gross sales is for that year.

VoicE. How do you get that?

VOICE. We report off of the IRS statements.

VoICE. Oh. So you check with IRS and IRS says that he reports
less than that?

VOICE. Yes.

[End audio clip.]

[Begin audio clip.]

VoICE. We have a backlog right now of about like 8 months, 8
to 10 months.

Voick. Okay.

VOICE. And we are not even going to be starting an investigation
until 8 to 10 months.

[End audio clip.]

[Begin audio clip.]

VOICE. Please leave a message and the officer of the day will re-
turn your call as soon as possible.

VOICE. I have seen a place—I think it is called CP&D Meat Pack-
aging or something like that in Modesto, California. I have seen
kids working there; I believe they are under age. They seem to be
working all day, probably during school. They are working on some
heavy type of equipment like, I guess you call them circular saws
and the ones—the machine that makes like hamburger meat.
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[End audio clip.]

Mr. Kutz. Mr. Chairman, that ends our statement. Mr. Meyer
and I look forward to your questions.

[The joint statement of Mr. Kutz and Mr. Meyer follows:]
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Wage and Hour Division’s Complaint Intake and
Investigative Processes Leave Low Wage Worker
Vulnerable to Wage Theft

What GAO Found

GAO found that WIID frequently responded inadequately to complaints
leaving low wage workers vulnerable 1o wage thefl. Posing as (iclitious
complainants, GAO filed 10 common complaints with WIID district offi
across the country. The undercover tests revealed sluggish response tir
poor complaint intake process, and failed conciliation atternpts, among
problems. In one case, a WHD investigator lied about investigative wor.
perlormed and did not invesligate GA(’s (iclitious complaint. Al the en
the undercover tests, GAO was still waiting for WHD to begin investigas
three cases—a delay of nearly 5, 4, and 2 months, respectively. The tabl
below provides additional examples of inadequate WHD responses to C
fictitious complaints.

WHDF to Fictitious C
Employee/
location Complaint _Result
Receptionist/  Employee  » GAC's fictitious employer agreed that she had tailed to pay

by GAO

Virginia was not minimum wage but refused to pay back wages due.
paid « WHD investigator accepted the refusal without question ans
minimum informed the fictitious employee of his right to file a lawsuit.
wage + When the fictitious employee asked why WHD could not off

help, the investigator told the employee to contact his Cong

ta request more resources for WHD.
Meat Packer/  Children « WHD claims that among complaints, child labor complaints.
Callifornia using top priority, but 4 months after GAQ left an anonymous chil:
heavy complaint, WHO had not conducted any investigative work.

machinery. « Complaint was never recorded in WHD's database.
House Employee  « GAO's fictitious employer told the WHD investigator he wot
Painter/ did not but failed to fax proof of payment to WHD as requested. Im
Texas receive last never confirmed payment and closed the case as “agreed t
paycheck. e After 3 weeks, GAO's fictitious employee called back and rc

that he hadn't been paid. The WHD investigator contacted |
employer and, when asked, stated “there is no penalty” for
pay. The fictitious employer refused to pay, and WHD infor
fictitious employee of his right to take private action.

Sour GAQ.

Similar to the 10 fictitious scenarios, GAO identified 20 cases affecting .
1,160 real employees whose employers were inadequately investigated.
example, GAO found cases where it took over a year for WIID to respor
complaint, cases closed based on unverified information provided by tt
cmploycer, and cases dropped when the employer did not return phone

GAO’s overall assessnient of the WHD complaint intake, conciliation, a
investigation processes found an ineffective system that discourages w.
theft complaints. With respect to conciliations, GAO found that WHD d-
fully investigate these types of complaints or compel employers to pay.
addition, a WITD) policy instructed many offices not to record unsucces:
conciliations in its database, making WHD appear better at resolving
conciliations than it actually is. WHD’s investigations were frequently
by months or years, but once complaints were recorded in WHD’s datal
and assigned as a ease to an investigator, they were often adequately
investigated.
United States
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Mr. Chairman and Members of the Committee:

Thank you for the opportunity to discuss findings related to our
investigation of the Department of Labor's (Labor) Wage and Hour
Division (WHD) processes for investigating and resolving wage thefl
complaints. In a hearing held in July 2008 before this commitiee, we
testified that WHD had inadequately responded to complaints from low
wage workers who alleged that employers failed to pay the federal
minimum wage and required overtime'. Specifically, we found cases where
WIID inappropriately rejected complaints based on incorrect information
provided by employers, failed to make adequate attempts to locate
cmployers, did not thoroughly investigale and resolve complaints, and
delayed the initiation of investigations for over a year. We also reported
that WHD's investigation database contained thousands of cases with
characteristics similar to cases identified in our testimony. At the request
of this committee, subsequent to the hearing, we performed additional
audit and investigalive work to determine the magnitude of these issues.
This testimony reflects tindings from the work we have perforined since
July 2008. We plan to issuc a report containing recommendations to Labor
to improve their complaint intake and investigation processes.

As we previously reported, over 100 million workers are covered under
labor laws enforced by WHD, including the Fair Labor Standards Act
(FLSA}), the Migrant and Scasonal Agricultural Worker Protection Aet
(MSPA), the Family and Medical Leave Act (FMLA), the Davis Bacon and
Related Acts (DBRA), and other federal lahor laws. By law, WIID
investigators and technicians® enforce labor laws governing issues such as
minimum wage, overtime pay, child labor, and family medical leave. WHD
uses a number of strategies including investigations and partnerships with
external groups — such as states, foreign consulates, and employee and
cmployer associations. However, conducting investigations based on
complaints is WIID's first priority.

(:AO Depariment o/ Labor: Case Studies from Ongotng Work Show Examples in Which
Wage and Hour Ik ian. Did Not Adequately Pursue Labor Violations, GAD-G8A7IT,
(Washington, D. uly 15, 2008).

* In general, technicians focus primarily on conciliations but may also work on self-audits
and limited investigations in some offices. Investigators work on non-coneiliatior
including full and limited investigations and self-audils, but may also work on Lt)llcll.ldlll)lla
in some offices. Unlike law enforcement officers, WHD investigators do not have arrest
authorily. In this report, we use (he ler invesligator 1o refer to both investigators and
technicians,

Page 1 GAO-09-438T
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WHD investigators can take actions ranging from making phone calls to
the complainant's employer (known as conciliations) to taking other, more
resource-intensive actions such as interviewing the employer and related
wilnesses, reviewing employer payroll records, and requesting copies ol
self audits’ conducted by the employer. In this repart, we refer (o these
more in-depth investigations collectively as non-concilialions.
Conciliations are generally limited to a single, minor violation, such as a
missed paycheck, or an issue affecting a single worker. A conciliation is
used to resolve a complaint quickly and with minimal resources on the
part of WIID. Investigative work for conciliations is generally limited to a
telephone conversation in which the WHI investigator explains the
specilic complaint against the employcer, describes applicable laws, and
requests that the employer comply with the law and pay any back wages
due. WHD staff generally do not visit the employer’s establishment or
verify information provided by the employer. When WIID determines that,
violations have occurred and computes back wages owed to workers, it
can assess back wages Lo be paid Lo the employees and can impose civil
woncey penalties against enployers with repeated or willful violations. If
an cmployer signs an agreement to pay back wages and/or civil money
penalties but reneges on their commitment, WIID can refer the case to the
Department of Treasury for debt collection or to Labor’s Office of the
Solicitor for litigation. If the elnployer has not agreed to pay, WIID can
only refer the case to the Solicitor for litigation. According to the
Solicitor's office, it considers various factors including the merits of the
case, number of employees affected, difficulties of proof and whether the
employer is in current compliance, when deciding whether to litigate a
case.

Today's testimony summarizes the results of our forensic audit and
investigative work reviewing investigations conducted by WHD. As
requested, this testimony will highlight onr findings related to (1)
undercover testing of WIID's complaint intake and conciliation processcs,
(2) additional case study examples of inadequate WHD responses to
complaints, and (3) the effectiveness of WHD's complaint intake process,
conciliations, and other investigative tools.

In a self-audit, WHD determines which violations may exist and allows the cmployer
under investigation (0 conduct s own review of records and calculate the back wages due
to cmployees

Page 2 GAO-09-438T
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To test the effectiveness of WHD’s complaint intake process and
conciliations, undercover GAQ investigators posed both as complainants
and employers. Using 10 fictitious scenarios including mininuum wage, last
paycheck, and overtime violalions, investigators called WHI offices in
Alabama, California, Florida, Maryland, and Texas posing as complainants.
These [ield offlices handled 13 percent of all cases investigaled by WHD in
fiscal ycar 2007. When WHD investigators attempted to follow up on the
complaints, different undercover investigators posed as the employers and
followed a variety of scripted scenarios to test how WHD investigators
would respond. Complaints and eraployer responses to the WIID
investigations were based on actual situations we encountered in our
work. For more information, sce bitp:/www.gac.gov/media/video/gao-08-
4581,

To identify case studlies of inadequate investigations conducted in
response to actual employees’ allegations of wage theft, we obtained
Labor's Wage and Hour Tnvestigative Support and Reporting Database
(WHISARD) and data-mined for closed cases in which it took WHD more
than onc year to complete an investigation, an employer could not be
located, or the case was dropped when an employcer refused to pay. We
analyzed WHD's WHISARD database and determined it was sufficiently
reliable for purposes of our audit and investigative work. We also obtained
and analyzed WHD case files, interviewed WHD officials, and reviewed
publicly available data to gather additional infonnation about these cases.

To determine the effectiveness of WIID’s complaint intake process,
conciliations, and other investigative tools, we used the results of our
undercover tests, case studies, interviews and walk-throughs of the
processes with management, and two statistical samples. We selected a
randorn statistical smnple of 115 cases from 10,855 conciliations and 115
cases from 21,468 non-conciliations recorded by WHD in WHISARD that.
were concluded between October 1, 2006 and September 30, 2007, We
obtained and reviewed WHD's case files for the selected cases and
performed tests to detennine whether the investigations conducted were
adequate. Inadequate cases were those in which WHD did not initiate an
investigation within 6 months, did not complete investigative work within
one year, did not contact the employer, did not correctly delermine
coverage under federal law, did not review employer records, did not
assess back wages when violations were identified, or did not refer cases
to Labor’s Office of the Solicitor, when appropriate. We subsequently
determined through our interviews that the population of conciliations
sampled was substantially incomplete. Therefore, we were only able to

Page 3 GAO-09-438T
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project sample results to conciliations that WHD chose to enter into their
database rather than the entire population of conciliations.

We conducted our forensic audit and related investigations from July 2008
through March 2009. We conducted our audit work in accordance with
generally accepled government audiling siandards. Those standards
require that we plan and perform the audit to obtain sufficient, appropriate
cvidence to provide a reasonable basis for our findings and conclusions
based on our audit objectives. We believe that the evidence obtained
provides a reasonable basis for our findings and conclusions based on our
audit objectives. We conducted our investigative work in accordance with
the standards prescribed by the President’s Council on Tntegrity and
Efficiency.

Undercover Tests
Reveal Inadequate
Investigations and
Poor Complaint
Intake Process

The results of our undercover tests illustrate flaws in WI11Y's responses to
wage theft complaints, including delays in investigaling complaints,
complaints not recorded in the WHD database, failure to usc all available
cenforcement tools becausce of a lack of resources, failure to follow up on
cmployers who agreed to pay, and a poor complaint intake process. For
example, WHD failed to investigate a child labor complaint alleging that
underage children were operating hazardous machinery and working
during school hours. In another case, a WHD investigator lied to our
undercover investigator about confirming the fictitious businesses” sales
volime with the Internal Revenue Service (IRS), and did not. investigate
our complaint any further. WIID successfully investigated | of our 10
fictitious cases, correctly identifying and investigating a business that had
multiple complaints filed against it by our fictitious complainants. Five of
our 10 complaints were not recorded in WHD's database and 2 of 10 were
recorded as successfully paid when in fact the fictitious complainants
reported to WHD they had not been paid. To hear sclected audio clips of
these undercover calls, go to hitp//www. gao.govimedin/video/gao-09-458t/
Table 1 provides a summary of the 10 complaints that we filed or
attempted to file with WHD.

Page 4 GAO-09-438T
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Table 1: Results of Undercover Testing

Complainant

Location

Complaint

Result

1

Dry Cleaners Clerk

Birmingham, AL

Employee did not receive
last paycheck.

Fictitious employer refused to pay and WHD did not

record the failed conciliation in the database.

«  WHD attempted to conciliate the case. but never
recorded the work done in the database.

+  WHD did not inform the employee of the result of
the conciliation.

2 Meat Packer Modesto, CA Underage children WHD failed to investigate a complaint alleging that
working during school children were working too many hours under hazardous
hours on heavy conditions.
machinery. +  WHD claims that child labor complaints are its top

priority, but 4 months after we left an anonymous
child labor complaint, WHD had not conducted any
investigative work.

«  Complaint was never recorded in the database.

3 Siding Installer Montebello, CA Two separate complaints ~ WHD successfully identified our fictitious employer with
filed by employees who repeat violations and attempted to make a site visit to
did not receive their last the fictitious employer when he failed to return phone
paycheck. calls.

+  WHD accepted two complaints about the same
business. One investigator working on the first
complaint took 5 weeks to contact the fictitious
employer but another investigator working an the
second complaint contacted the fictitious employer
immediately.

+  When our fictitious employer refused to pay in both
cases, WHD correctly determined that the problem
aftected multiple employees and opened an
investigation

«  Investigator made multiple attempts to contact the
fictittous employer after he stopped returning phone
calls, including making a site visit to the bogus
address. The case was approptiately closed when
the fictitious employer could not be located.

4 Laundromat Clerk Monterey Park, CA Employee was a Spanish- WHD delayed investigating the complaint and

speaking, illegal immigrant
paid less than minimum
wage for over a year.

inaccurately recorded that the fictitious employee

received back wages.

«  Two weeks after we first contacted WHD, a
Spanish-speaking investigator called our fictitious
employee.

+ 5 weeks after the complaint was faxed to WHD, an
investigator contacted our fictitious employer, who
aventually agreed to pay.

+  The fictitious employee called WHD to report that
she hadn't been paid, but the complaint was
recorded as "agreed to pay” in WHD'’s database.

Page 5
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Complainant Location Complaint Result
5  Convenience Store  Miami, FL Employee did not receive  WHD did not return phone calls and failed ta record our
Clerk last paycheck. complaint in their database.

«  WHD failed to return seven messages from our
fictitious employee attempting to file a complaint,

+  Intwo cases during regular business hours, calls
were routed to a voicemail message stating that the
office was closed.

+  Complaint was never recorded in the database.

8  Dishwasher Miami, FL Employee did not receive  The WHD office’s large backlog prevented it from
overtime for an average of investigating our case in a timely manner.
4 hours per week for 19 Investigator told our fictitious employee that it
weeks would take “8 to 10 months” to begin investigating
his complaint.

+  WHD failed to return four calls over 4 consecutive
months from our fictitious employee attempting to
determine the status of his complaint.

+  Complaint was never recorded in the database.

7 Janitor Frederick, MD Employee was not paid WHD failed to record initial complaint and never

minimum wage.

returned calls from our fictitious employer.

+  WHD investigator accepted the complaint but did
not attempt to contact our fictitious employer to
initiate a conciliation

. Between September 24, 2008 and January 12,
2008, WHD failed to return four calls from our
fictitious employee attempting to determine the
status of his complaint.

+  When the fictitious employee reached the same
investigator, she had no record of his initial call and
suggested the employee look for another job before
filing a complaint against his employer.

« Investigator finally accepted the complaint and left
amessage for the fictitious employer, but did not
return his two subseguent calls.

«  Complaint was never recorded in the database.

Page 6
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Complainant

Location

Complaint

Result

8

House Painter

Dallas, TX

Employee did not receive
last paycheck.

WHD inaccurately recorded that our fictitious employee
received back wages.

Qur fictitious employer told the WHD investigator
he would pay, but failed to fax proof of payment to
WHD as requested. WHD investigator never
followed up to confirm payment and closed the
case as “agreed to pay."

Atter 3 weeks, our fictitious employee called back
and reported that he hadn’t been paid. The WHD
investigator contacted our fictitious employer and,
when asked, stated ‘there is no penalty” for failure
ta pay.

After our fictitious employer refused to pay, WHD
informed our fictitious employee of his right to take
private action.

Complaint was still recorded as “agreed to pay”in
WHD's database despite WHD's knowledge that
the fictitious employer had failed to pay the back
wages.

2

Lawn Mawer

Dallas, TX

Employee was not paid
minimum wage.

Investigator lied to our fictitious employee about
investigative work performed and did not investigate the
complaint.

Investigator told the fictitious employee that WHD
had no jurisdiction because the gross revenues of
the fictitious employer did not meet the minimum
standard for coverage, even though the fictitious
employee stated that his boss had told him the
company’s gross revenues were three times,
greater than the minimum standard.

Investigator claimed that he had obtained
information on the fictitious employer's revenue
from an IRS database.

However, our fictitious employer had never filed
taxes, WHD officials told us they do not have
access to [RS databases, and the case file shows
that no contact was made with the (RS

We referred information related to this case to
Labor's Office of the Inspector General for further
investigation

Page 7
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Complainant Location Complaint Result
10 Receptionist Clifton, VA Employee was not paid WHD readily accepted our fictitious employer's refusal
minimum wage. to pay and stated they could not assist the fictitious

employee further.

+  WHD investigator accepted this complaint and
promptly called our fictitious employer.

+  Our fictitious employer agreed that she had failed
to pay the minimum wage but refused to pay back
wages due.

+  WHD investigator accepted the refusal without
question and informed our fictiious employee of his
right to file a lawsuit.

+  When our fictitious employee asked why WHD
could not offer more help, the WHL investigator
said she was “bound by the laws I'm able to
enforce, the money the Congress gives us" and
told our fictitious employee to contact his
Congressman to request more resources for WHD.

Sourse: GAC.

We identified numerous problems with the WHD response to our
undercover wage theft complaints. Key areas where WHD failed to take
appropriate action include delays in investigating complaints, complaints
not recorded in the WHI database, lailure to use available enforcement,
tools, failure io follow up on employers who agreed (o pay, and a poor
complaint intake process.

Delays Investigating Complaints. WHD took more than a month to
begin investigating five of our fictitious complaints, including three that
were never investigated. In one case, the fictitious complainant spoke to
an investigator who said she would contact the employer. During the next
4 months, the complainant left four messages asking about the status of
his case. When he reached the investigator, she had taken no action on the
complaint, did not recall speaking with him and had not entered the
complaint in the W1LD database.

Complaints Not Recorded in Datlabase. Five of our complainis were
never recorded in WHD's database. These complaints were filed with four
different ficld offices and included three complaints in which WHD
performed no investigative work and two complaints in which W1ID failed
to record the investigative work performed. For example, we left a
wmessage at one WHD office alleging that underage children were working
at a meat packing plant during school hours and operating heavy
machinery, such as meat grinders and cirenlar saws. With respect to
complaints, WHD policy states that those involving hazardous conditions

Page 8 GAO-09-438T



21

and child labor are its top priority, but a review of WHD records at the end
of our work showed that the case was not investigated or entered into
WHD's database. In another case, an investigator spoke to the fictitious
employer, who relused to pay the complainant the back wages due. The
investigalor closed the conciliation without entering the case information
or oulcome inlo WHD's dalabase. This is consisient with the WHD
Southeast regional policy of not recording the investigative work
performed on unsuccessful conciliations. The effect of not recording
unsuccessful conciliations is to make the conciliation success rate for the
regional office appear better than it actually is. The number of cowplaints
that are not entered into WHID's database is unknown, but this problem is
potentially significant since 5 oul of our 10 bogus complaintls were not
recorded in the database.

Failure to Use All Enforcement Tools. According to WD staff, W1iD
lacks the resources to use all enforcement tools in conciliations where the
employer reluses (o pay. According to WHI) policy, when an employer
refuses to pay, the investigator may recommend to WHD management that
the casc be clevated to a full investigation. However, only one of our threc
fictitious employers who refused to pay was placed under investigation. In
one case, our fictitious employer refused to pay and the investigator
accepted this refusal without question, informing the complainant that he
could file a private lawsuit to recover the $262 due to him. When the
complainant asked why WHD couldn’t provide him more assistance, the
investigator replied, “I've done what I can do, I've asked her to pay you
and she can’t...I can’t wring blood from a stone,” and then suggested the
complainant contact his Congressman to ask for more resources for WIID
to do their work. According to WHD policy and interviews with staff, WHD
doesn’t have the resources to conduct an investigation of every complaint
and prefers to investigate colplaints affecting large nunbers of
cmployees or resulting in large dollar amounts of back wages. One district
dircetor told us that conciliations result from “a mistake” on the part of the
employer and he does not like his investigators spending time on them,
However, when WHD cannot obtain back wages in a conciliation and
decides not to pursue an investigation, the employee’s only recourse is to
file private litigation. Low wage workers may be unable to afford
atiorney’s fees or may be unwilling to argue their own case in small claims
court, leaving them with no other options to obtain their back wages.

Failure to Follow Up on Employers Who Agree to Pay. In 2 of our
cases, the fictitious employer agreed to pay the back wages due and WHD
recorded the conciliation as successful, even when the complainant
notified the investigator that he had not been paid. In both cases, the
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investigator told the employer he was required to submit proof of
payment, but only one of the investigators followed up when the employer
failed to provide the required proot. The complainant in both cases later
contacted the investigator (o report he had not been paid. The investigator
allempted to negoiiate with both fictitious employers, but did not update
the case enlry in WHD's database to indicate thal the complainani. never
received back wagces, making it appear as though both cases were
successfully resolved. Thesc two cascs cast doubt on whether
complainants whose conciliations are marked “agreed to pay” in the WHD
database actually received their back wages.

Poor Complaini Intake Process. We lound that WHIDY’s complaint intake
process is time-consuming and confusing, potentially discouraging
complainants from filing a complaint. Of the 115 phone calls we made
directly to WIID field offices, 87 (76 percent) went directly to voicemail.
While some offices have a policy of screening complainant calls using
voicemail, other offices have staff who answer the phone, bul may not able
to respond to all incoming calls. In one case, WHD failed to respond to
seven messages from our fictitious complainant, including four messages
left in a single week. In other cascs, WIID delayed over 2 weeks in
responding to phone calls or failed to return phone calls from one of our
fictitious employers. At least two WIID offices have no voice wailbox for
the office’s main phone number, preventing complainants from leaving a
message when the office is closed or investigators are unavailable to take
calls. One of our complainants received conflicting information about how
o file a complaint from two investigators in the same office, and one
investigator provided misinfonmation about the statute of limitations in
minimum wage cases. At one office, investigators told our fictitious
employee that they only accept complaints in writing by mail or fax, a
requirement that delays the start of a case and is potentially discouraging
to complainants. In addition, an investigator licd about contacting IRS to
determine the annual sales for our fictitions employer, and then told our
complainant that his employer was not covered by the FLSA. FLSA applies
to employees of enterprises that have at least 0,000 in annual sales or
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business’. Our complainant in this case told the investigator that his
employer had sales of $1.5 million in 2007, but the investigator claimed
that he had obtained information about the business from an IRS database
showing that the lctitious business did not. meet the gross revenue
threshold lor coverage under federal law. Our fictitious business had not
filed tax relurns and WHD officials told us that their investigaiors do not.
have access to IRS databases. A review of the casc file also shows that no
information from the IRS was reviewed by the investigator. Information
related to this case was referred to Labor’s QOffice of the Inspector General
for further investigation.

WHD successlully investigated a business thal had multiple complaints
filed against it by our fictitious complainants. WHD identified two separate
conciliations ongoing against the same fictitious business, both originating
from complaints filed by our fictitious complainants. These conciliations
were combined into an investigation, the correct procedure for handling
complaints alfecting muliiple employees. The investigator continued the
investigation after the fictitious employer claimed that the business had
filed for bankruptey and attempted to visit the business when the
cmployer stopped returning phone calls. The investigator did not use
public records to verity that the employer had filed for bankruptcy, but
otherwise made reasonable efforts to locate and investigate the business.

Case Studies Show
That WHD
Inadequately
Investigated
Complaints

Similar to our 10 fictitious scenarios, we identified 20 cases affecting at.
least 1,160 workers whose employers were inadequately investigated by
WIID. We performed data mining on the WIIISARD database to identify 20
inadequate cases closed during fiscal year 2007. For several of these cases,
WHD (1) did not respond to a complainant for over a year, (2) did not
verify information provided by the employer, (3) did not fully investigate
businesses with repeat violations, and (4) dropped cases becausc the
cmployer did not return telephenc calls. Ten of these case studics are

"T'he protections of the ["air Labor Standards Act apply Lo employees engaged in interstate
commeree or in the production of goods for intevstate commerce. The act also applies to
all employees of an enterprise that has at least $500,000 in annual sales or business and has
smployees engaged in inter or in the production of goods for interstate
comnerce, or that has employees handling, selling, or otherwise working on goods or
materials that have been moved in or praduced for interstate commieree by ary person. 20
128.C. § 203, Even though an enterpsise may have separate Jocations, it is considered a
single enterprise for the $500,000 coverage determination if related activitics are performed
tirough unilied opeeation or conuuon control by any persott or persons [or A conumon
business purpose.

Page 11 GAO-09-438T



24

presented in appendix II. Table 2 provides a summary of 10 case studies
closed by WHD between October 1, 2006 and September 31, 2007.

Table 2: Case Studies of Inadequate WHD Investigations

Case

Type ol_businessl

T_ype _of alleged

Employer location

WHD actions, conclusions, and additional
details

1

Garment
Manufacturer/Garment
Workers

Minimum Wage and
Overtime (FLSA)

Whittier, CA

Two former employees alleged that the firm
was not paying minimum wage and overtime to
employees.

One WHD investigator visited establishment
and took surveillance photographs but did not
speak with the employer.

Almost 2 months later, another WHD
investigator visited the establishment and
found that the employer had vacated the
premises. A realty broker informed WHD that
he believed the employer had closed, not
relocated, causing WHD to close the case.
Using public data, we confirmed that the
employer was still active as of January 2009
and made contact with an employes of the firm
who told us that the employer had moved from
the location WHD visited.

Fuel Tank /Mechanic

Overtime (FLSA)

Fort Lauderdale, FL

Complainant alleged he was due over $525 in
overtime back wages, but commented to WHD
that he thought his employer was filing for
bankruptcy.

WHD dropped the case stating that the
employer declared bankruptcy.

The employee was informed of his right to file
a private lawsuit to recover back wages.
WHD received a fax from this employer after
the case had been cancluded stating that the
employee had been paid $245 in per diem,
however the documentation did not support
that the overtime back wages were paid; no
further investigative action was taken.
Bankruptcy court records show that the
employer had not filed for bankrupicy and we
confirmed that the employer was still in
business in December 2008.

Restaurant/ Waitress

Minimum Wage

(FLSA)

Hollywood, FL

Employee alleged she was owed minimum
wage for 145 hours of work.

Employer stated that wages were due by the
previous owner, but did provide proof to
substantiate or return subseguent telephone
calls.

WHD dropped the case and advised the
employee of her right to file private litigation

Page 12
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Case

Type ol_businessl

T_ype Pf alleged

ployer location

WHD actions, conclusions, and additional
details

Gounty Sheriff's Office
Corrections Officer

Minimum Wage
(FLSA)

Key West, FL.

WHD attempted to contact the employer two
times over a period of 2 days to discuss
allegations.

Case was dropped when na one from the:
employer, which was a Sheriff's office,
returned WHD's telephone calls.

WHD informed the complainant that private
litigation could be filed in order to recover back
wages

Construction Gontractor
/Day Laborer

Minimum Wage and ~ Miami, FL

Overtime({FLSA)

Employer denied knowing employee and
stated that the employee worked for a
subcontractor, but refused to provide name of
the company.

WHD closed the case, recorded that the
employer was in compliance with labor laws,
and informed the individual who filed the
complaint an behalf of the employee of his
right to file a civil lawsuit.

Employee filed a civil suit, during which the
employer agreed he owed back wages.

The court ruled that the employee was due
$1,500, the same amount cited in the original
complaint to WHD.

Construction/ Anonymous

Child Labor/ Minimum  Baltimore, MD
Wage (FLSA)

The complainant alleged that the company
employed 16 year old children, failed to pay its
employees minimum wage, and did not
properly report income to the Internal Revenue
Service,

The employer alleged that the company did not
meet the income requirement to be covered
under federal labor law, but did not provide
documentary evidence.

The employer failed to return WHD's telephone
calls or attend the site of the initial conference.
WHD concluded this case with no further
investigative action.

Page 13

GAO-09-438T



26

Case

Type ol_businessl

T_ype Pf alleged

location

WHD actions, conclusions, and additional
details

7

Lawn Care Service/
Laborer

Minimum Wage and
Overtime (FLSA)

Lakeview, Ml

WHD attempted to set up a meeting with the
company, but it was postponed so the owner
could go deer hunting. Subsequent calls from
WHD were not answered

Almost 8 menths later, WHD cenducted an
announced site visit and closed the case, citing
that the employer appeared to be out of
business because no employees were on site
during the visit and phone calls were
unanswered.

Public records show that the employer later
signed and submitted an annual statement 2
months after the case was closed and we
sucsessfully contacted the employer in
November 2008, who confirmed they were
located at the same address visited by WHD

8

Boarding School / Teen
Counselor

Overtime

(FLSA)

Thompsen Falls,
MT

Investigator assigned to case over 9 months
after complaint was received.

Complaint handled as a self audit, allowing the
employer to review its own records for the
alleged violations.

WHD determined that the employer had begun
paying correct overtime based an the
employer’'s verbal statements: no updated
records were reviewed.

The employer found that it owed over
$200,000 to 93 employees, but delayed until
the statute of limitations had almost expired
before offering to pay a total of only $1,000 in
back wages.

WHD did not accept this amount, closed the
case, and informed the complainant of the
outcome.

Page 14

GAO-09-438T



27

Type of business/ Type of alleged WHD actions, conclusions, and additional
Case i iolatis ployer location details
9 Ambulance Service Overtime (FLSA} Pawhuska, OK +  Employer refused to comply with the law
Company / Paramedic throughout WHD's investigation and took
months te produce payroll records.

+ WHD dstermined that over $66,000 in back
wages was due to 21 employees and stated in
the case file that this estimate was “probably
low.”

= The employer generally agreed with WHD's
findings and agreed to pay back wages, but
then later refused to respond to WHD or
change payroll practices

»  Over one year after the employer's agreement
to pay, WHD decided not to pursue litigation in
part, because the case was considered
“significantly old.”

+  Employees were notified of their right to file
private litigation in order to recover back
wages.

10 Restaurant/ Waitress Child Labor/Minimum  Lawrenceburg, TN =  Case assigned to an investigator over 22
Wage/Overtime months after the complaint was received.
(FLSA) «  WHD determined that the restaurant and

related enterprises owed approximately
$230,000 to 438 employees for minimum wage
and overtime violations, and for depositing a
percentage of employee tips into a business
account.

«  Employer agreed to pay back wages for
minimum wage and overtime violations, but did
not agree to pay back the collected tips.

«  WHD did not accept partial back wage offer
and closed the case with no collection of back
wages.

.

Souran: GAQ analysis

Casc Study 1: Two garment factory workers filed complaints alleging that
their former employer did not pay minimum wage and overtime (o its
workers. In early August 2006, an employee of the company iniformed
WHID that the company was forcing employees 10 sign a document, stating
that they had been paid in compliance with the law before they could
receive their paychecks. One of the complainants also confirmed to the
WHD investigator that the employer was distributing this document. The
next day, an investigator traveled to the establishment to conduct
surveillance. The investigator took pictures of the establishment. and did
not speak with anyone from the company. No additional investigative
work was done on this case until almosi 2 months later when another
investigator visited the establishment and found that the company had
vacated the premises. A realty broker at the site informed the investigator
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that he did not believe the firm had relocated. As a result, WIID closed the
investigation. Using publicly available information, we found that the
business was active as of January 2009 and located at a different address
approximately 3 miles away from its old location. We contacted the
factory and spoke with an cmployce, who told us that the business had
moved from the address WHD visited.

Case Study 4: In July 2007, WHD received a complaint. from a former
corrections officer who alleged that a county Sheriff’s office did not pay
$766 in minimum wage. The WIII) investigator assigned to work on this
case made two calls to the Sheriff’s office over a period of 2 days. Two
days after the second call, WHD dropped this case because no one from
the employer had returned the calls. WHD did not make additional cfforts
to contact the employer or validate the allegations. WHD informed the
complainant that private litigation could be liled in order 1o recover back
wages. We x sstully contacted the Sheriff’s office in November 2008.
Case Study 5: In May 2007, a non-prolit community worker center
contacted WHD on behalf of a day laborer alleging that his elployer owed
him 81,600 for the previous three pay periods. WHD contacted the
cmployer, who stated that the complainant was actually an employce of a
subcontractor, but refused to provide the name of the subcontractor. WHD
closed the case without verilying the employer’s statements and informed
the conmunity worker center of the employee’s right to file private
litigation. WHD's case file indicates that no violations were found and the
employer was in compliance with applicable labor laws. According to the
Executive Director of the worker center, approximately 2 weeks later,
WIID contacted him and claimed that the employer in the complaint had
agreed to pay the back wages. When the employer did not pay, the
complainant sued the employer in small claims court. During the course of
the lawsuit the employer admitted that he owed the employee back wages.
The court ruled that the employer owed the employee $1,500 for unpaid
wages, the same amount in the original complaint to WHD.

Case Study 8: In November 2005, WHD’s Salt Lake City District Office
received a complaint alleging that a boarding school in Montana was not
paying its employees proper overtime. Over 9 months after the complaint
was received, the case was assigned Lo an invesligalor and conducled as
an over the phone self-audit’. According to the investigator assigned (o the
case, WIHD was unable to conduct a full investigation becausc the
boarding school was located over 600 miles from Salt Lake City and WHD
did not have the resources to conduct an on-sitc investigation. The
employer’s sell-audit found that 93 employees were due over $200,000 in

andiiss allow Lhe employers under investigation o conduct their ownt review of
s and calculatc the back wages duc to emplayees.

Page 16 GAO-09-438T



29

overtime back wages for hours worked between September 2004 and June
2005. WD determined that the firm began paying overtime correctly in
June 2006 based on statements made by the employer, but did not verify
the statements through document review. After the employer’s attorney
initially indicated that they would agree to pay the over $200,000 in back
wages, WHD was unable to make contact with the business for aver 5
months. WHI records indicate that the investigalor believed that the [irm
was trying to find a loop hole to avoid paying back wages. In June 2007,
one week before the 2-year statute of limitations on the entire back wage
amount was to cxpire, the employer agreed to pay $1,000 out of the
$10,800 that had not yet expired. The investigator refused to accept the
$1,000 saying that it would have been “like scttling the case.” WHD
recorded the back wages computed as over $10,800 rather than $200,000,
greatly undersiating the true amount owed Lo employees. WHD noled in
the case file that the firm refused to pay the more than $10,800 in back

ges, but did not recommend assessing penallies because they fell the
firm was not a repeat offender and there were no child labor violations. No
further investigative action was taken and the complainant was informed
of the outcome of the case.

Case Study 10: In June 2003 and early 2005, WHD received complaints
against Lwo reslaurants owned by the same enterprise. One complaint
alleged that employees were working “off the clock” and servers were
being forced to give percent of their tips to the employer. The other
complaint alleged off the clock work, illegal deductions, and miniium
wage violations. This case was not assigned to an investigator until May
2005, over 22 months after the 2003 complaint was received. The WIID
investigator assigned to this case stated thar the delay in the case
assignment was because of a backlog al, the Naghville District Office that
has since been resolved. WHD conducted a full investigation and found
that 438 emuployees were due approximately $230,000 in back wages for
wininum wage and overtime violations and the required tip pool.
Although tip pools are not illegal, WHD determined that the employer's tip
pool was illegal because the company deposited the money into its
business account. Further, the finm violafed child labor laws by allowing a
minor under 16 years old to work more than 3 hours on school days. The
employer disagreed thal the lip pool was illegal and staied (hal a previous
WHD investigator had told himn that it was acceptable. The employer
agreed to pay back wages due for the minimum wage and overtine
violations, but not the wages that were collected for the tip pool. WHD
informed the employer that partial back wages would not be accepted and
this case was closed.

Information on 10 additional case studies can be found in appendix II.
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WHD’s Complaint
Intake Process,
Conciliations, and
Other Investigative
Tools Do Not Provide
Assurance of a Timely
and Thorough
Response to Wage
Theft Complaints

WHD's complaint intake processes, conciliations, and other investigative
tools are ineffective and often prevent WHD from responding to wage theft
complaints in a timely and thorough manner, leaving thousands of low
wage workers vulnerable (o wage thell. Specilically, we found that WHIY
often fails Lo record comp! (s in its database and its poor complaint-
iniake process poleniially discourages employees from [iling complaints.
For example, 5 of our 10 undercover wage theft complaints submitted to
WHD were never recorded in the database, including a coraplaint alleging
that underage children were operating hazardous machinery during school
hours. WIID's conciliation process is ineffective because in many cases, if
the employer does not immediately agree to pay, WHD does not
investigale complaints further or compel payment. In addition, WHD's
poor record-keeping makes WHD appear better at resolving conciliations
than it actually is. For example, WHD's southeast region, which handled 57
percent of conciliations recorded by the agency in fiscal year 2007, has a
policy of not recording unsuccessful conciliations in the WIII) database.
Finally, we found WHI)'s processes for handling investigations and other
non-conciliations were frequently ineffective because of significant delays.
Once complaints were recorded in WHD's database and assigned as a case
to an investigator, they were often adequatcely investigated.

WHD's Complaint-Intake
Process Is Ineffective

WHD's complaint intake process is seriously flawed, with both customer
service and record-keeping issucs. With respect to customer service, wage
theft victims may tile complaints with WHD in writing, over the phone, or
in person. Hlowever, our undercover tests showed that wage theft victims
can be discouraged to the extent that WIID never even accepts their
complaints. We found that in their efforts to screen complaints some WHD
staff actually deter callers from filing a complaint by encouraging
employees to resolve the issue themselves, directing most calls to
voicemail, not returning phone calls to both employees and employcers,
accepting only written complaints at some offices, and providing
conflicting or misleading information about how to file a complaint. For
exaiple, the pre-recorded voice message at one office gives callers
information on the laws WHD enforces, but when the inessage ends there
are 23 seconds of silence before the call is directed to the voice message
system that allows callers (o [ile complainis, creating the impression that
the phone call has been disconnected. WHD requires an investigator to
speak with the employee before an investigation can be initiated, but a real
low wage worker may not have the time to make multiple phone calls to
WHD just to file a complaint and may give up when call after call is
directed to voicemail and not returned. It is impossible to know how many
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complainants attempt to file a complaint but are discouraged by WHD’s
complaint intake process and eventually give up.

Regarding WHIY's record-keeping [ailures, we lfound that WHID) does not
have a consistent. process for documenting and tracking complaints. This
has resulled in siluations where WHD investigalors lose track of the
complaints they have received. According to WHD policies, investigators
should enter complaints into WHD's databasc and cither handle them
immediately as conciliations or refer them to management for possible
investigation. ITowever, several of our undercover complaints were not
recorded in the database, even after the employee had spoken to an
investigator or filed a written complaint. This is particularly troubling in
the case of our child labor complaint, because it raises the possibility that
WHD is not recording or investigating complaints concerning the well-
being and safety of the most vulnerable employees. Employees may
believe that WD) is investigating their case, when in fact the information
they provided over the phone or even in writing was never recorded. Since
there is no record of these cases in WHDY's database, it is imnpossible to
know how many complaints arc reported but never investigated.

WHD's Conciliation
Process Is Ineffective

According to several WIID District Directors, in conciliations where the
employer refuses to pay, their offices lack the resources to investigate
further or compel payment, contributing to the failures we identified in
owr undercover tests, case studies, and statistical sample. When an
employer refuses to pay, investigators may recommend that. the case be
elevated to a full investigation, but several WIID District Directors and
field staff told us WHD lacks the resources to conduct an investigation of
every complaint and focuses resources on investigating complaints
affecting large niumbers of employees or resulting in large dollar sinounts
of back wage collections. Condneting a full investigation allows WHD to
identify other violations or other affected employees, attempt to negotiate
back wage payment with the employer and, if the employer continues to
refuse, refer the case to the Solicitor's Office for litigation. However, in
soe conciliations, the employer is able to avoid paying back wages
simply by refusing. While WHD informs complainants of their right to file a
lawsuil. against their employers 1o recover back wages, it is unlikely that,
most low wage workers have the means to hire an attorney, leaving them
with little recourse to obtain their back wages.

WHD's conciliation policy also limits the actions staff may take to resolve

these cases. For example, WHD staff told us that complaints handled as
concilialions musl be completed in under 15 days Irom the time the
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complaint is assigned to an investigator, and at least one office allows
investigators only 10 days to resolve conciliations, which may not allow
time for additional follow-up work to be performed. WHD staff in one field
office told us they are limiled Lo three unanswered telephone calls 1o the
employer belore they are required Lo drop the case and advise the
complainani ol his right 1o [ile a lawsuil io recover back wages. Stafl in
several field offices told us that they are not permitted to make site visits
to employers for conciliations. WHD investigators arc allowed to drop
conciliations when the employer denies the allegations and WHD policy
does not require that investigators review employer records in
conciliations. In one case study, the employee stated that he thought the
business was going bankrupl. WHD dropped the casce siating that the
employer declared bankruptey and informed the employee of his right to
file a private lawsuit to recover back wages. Bankruptcy court records
show that the employer had not filed for bankruptcy, and we confirmed
that the employer was still in business in December 2008. Gne WIID
investigator told us that it is nol necessary o verily bankruptcy records
because coneiliations are dropped when the employer refuses to pay,
regardless of the reason for the refusal.

Our undercover tests and interviews with field staff also identified serious
record-keeping flaws in which make WIID appear better at resolving
coneiliations than it actually is. For example, WHD's soutlieast region,
which handled 57 percent of conciliations recorded by WHD in fiscal year
2007, has a policy of not recording investigative work performed on
unsuceessful conciliations in the database. WIID staff told ns that if
employers do not agree to pay back wages, cannot be located, or do not
answer the telephone, the conciliation work performed will not be
recorded in the database”, making it appear as though these offices are
able to resolve nearly all coneiliations successfully. Inflated conciliation
suceess rafes arc problematic for WHD management, which uses this
information to determine the effectiveness of WIID's investigative cfforts.

Our undercover tests and interviews with WHD staff also raise questions
about the reliability of conciliation information recorded in WHD'’s
database. As illustrated by our undercover tests, when an employer

“In sowe offices with this policy, fhe complaint that the coneiliation was hased on wonld
be recorded in WHLY's database. lowever, the complaint would appear as though it had
never been investigated, beeause the investigative work and the outcomne of the
conciliation would nol be recorded in the database, Other offices do nof enter (ke
complaint into the database.
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initially agrees to pay in a conciliation but reneges on his promise, WHD
investigators did not change the outcome of the closed case in WHISARD
to show that the employee did not receive back wages. While some
investigators wail [or proof of payment before closing the conciliation,
others told us that they close concilialions as soon as the employer agrees
to pay. Even il the employee later iells the investigaior that he has not
been paid, investigators told us they do not change the outcome of a
closed case in the WHD database. WHD publicly reports on the total back
wages collected and the number of employees receiving back wages, but
these statistics are overstated because an unknown nunber of
conciliations recorded as successfully resolved in the WHD database did
not actually result in the complainant receiving the back wages duc.

These poor record-keeping practices represent a significant limitation of
the population we used to select our statistical sample because the
number of conciliations actually performed by WIID cannot be determined
and conciliations recorded as successfully resolved may not have resulied
in back wages for the cmployees. As a result, the percentage of inadequate
conciliations is likcly higher than the failure rate estimated in our sample.
We found that 5.2 pereent’ of conciliations in our sample were
inadequately conciliated because WHD failed to verify the employer’s
clain that no violation occurred, closed the case after the employer did
not return phone calls, or closed the case after the employer refused to
pay back wages. However, we found that many of the conciliations
recorded in WHD's database were adequately investigated. One example of
a successful conciliation involved a complaint alleging that a firm was not.
paying minimum wage. The complaint was assighed to an investigator the
same day it was filed in September 2007. The WHD investigator contacted
the owner, who admitted the violation and agreed to pay back wages of
$1,500. The case was concluded the same day when the investigator
obtained a copy of the complainant’s cheek from the employer and spoke
to the complainant, confirming that he was able to cash the check and had
received his back wages.

" Because we lollowed a probability procedure based on random selections, our sample is
anly one of a large numiber of samples that we might have drawn. Since each sample could
have provided different estimates, we express onr confidence in the precision of our
particular sample’s results as 2 95 porcent confidence inferval (e.g., plus or minus 5
percentage points). This is the infesval that would confain the actual population value for
95 percent of the sarmples we could have drawn. The 95 pereent confidence interval
surrounding our sample of inadequate investigations ranges fronc 206 (o 1,195 failures

the population.
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WHD’s Investigation and
Other Non-conciliation
Processes Were Often
Ineflective, but Complaints
Investigated Quickly Were
Usually Resolved
Successfully

We found WHD's process for handling investigations and other non-
conciliations was frequently ineffective because of significant delays.
However, once coruplaints were recorded in WHD's datubase and assigned
as a case 10 an investigator, they were often successfully investigated.
Almost 19 percent® of non-conciliations in our sample were inadequately
invesligaled, including cases thal were noi initiated until more than 6
months after the complaint was received, cases closed after an employer
refused to pay, and cases that took over one year to complete. In addition,
seven cases failed two of our tests.

Table 4: Number of Failures by Test for Sample of Non-conciliations

Percent 85%

Point  Confidence

Reason why non-conciliation was inadequate Estimate Interval

Cases not initiated within 6 months of complaint 52 1.9, 11.1]

Case closed due to employer's refusal to pay 6.2 [2.5.12.3]

Cases with violations found that were not referred to Labor's 4.6 [1.5, 10.5]
Office of the Solicitor for litigation

Cases taking more than one year to complete 6.6 [2.8,12.7)

Cases where WHD failed to review employer recards 3.1 [.75,8.1]

Estimate of Inadeguate Non-Conciliations 18.8 [24.27.1]

Sourse: GAO.

Six of the cases in our sample failed because they were not initiated until
over 6 1months after the complaint was received. According to WHD
officials, non-conciliations should be initinted within 6 months of the date
the complaint is filed. Timely completion of invesiigations by WHD is
important because the statule of limitations for recovery ol wages under
the FLSA is 2 years from the date of the employer’s failure to pay the

* Because we lollowed a probability procedure based on random selections, ows sanple is
anly one of a large numiber of samples that we might have drawn. Since each sample could
have provided different estimates, we express onr confidence in the precision of our
particular sample’s res i confidence interval (e.g, plus or minus 5
percentage points), al thal would conlain the actual population value for
95 percent of the sarples we could have drawn. The 95 pereent confidence interval
surrounding our sample of inadequate investigations ranges front 2,595 (o 5,827 failues In
the population.

his is
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correct wages.” Specifically, this means that every day that WHD delays an
investigation, the complainant’s risk of becoming ineligible to collect back
wages increases. In one of our sample cases, WHD sent 4 letter to a
complainant & months alter his overtime complaint was [iled slating that,
because of a backlog, no action had been taken on his behalf. The letter
requested that the complainant inform WHD within 2 business days of
whether he intended to take private action. The case file shows no
indication that the complainant responded to WHD. One month later,
WHD assigned the complaint to an investigator and sent the complainant
another letter stating that if he did not respond within 9 business days, the
case would be closed. WHD closed the case on the same day the letter was
senl.

Qur case studies discussed above and in appendix II also include examples
of complaints not investigated for over a year, cases closed based on
unverified information provided by the employer, businesses with repeat
violations that were not fully investigated, and cases dropped because the
cmployer did not retumn telephone calls. For example, in one case study,
WHD found that 21 employees were due at least $66,000 in back wagces for
overtime vielations. Throughout the investigation, the employer was
uncooperative and resisted providing payroll records to WHD. At the end
of the investigation, the firn agreed with WIID's findings and promised to
pay back wages, but then stopped responding to WHD. Tlie enployees
were never paid back wages and over a year later, the Solicitor’s Office
decided not to pursue litigation or any other action in part because the
case was considered “significantly old.”

The failures we identified resulted, in part, from the large backlog of cases
in several WHD offices, investigators’ failure to compel cooperation from
employers, and a lack of certain tools that would facilitate verification of
cmployer statements. In several district offices, a large hacklog prevents
investigators from initiating cases within 6 menths. One office we visited
has a backlog of 7 to 8 months, while another office has a backlog of 13
wortths. Additionally, our analysis of WHD's database shows that one
district office did not initiate an investigation of 12 percent of complaints

and the Davis Bacon Act. is 2

“The statute of limitations for recovery of wages under Il
years from the employer's failure to pay the correct wages 8.0 % 255, For willful
Violalions, in which the employer knew its actions were illegal or acted recklessly in
determining the legality of its actions, the statute of limitations is 3 years. Federal courts
Lave enforced the statufe of linitations ever if Labor is investigaling a complaint
Shandelman v. Schuman, 92 F. Supp. 331 (E.D.Pa. 1950).
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until over one year after the complaint was received, including a child
labor complaint affecting over 50 minors. Because the statue of limitations
to collect back wages under FLSA is 2 years, WHD is placing complainants
al risk of collecting anly a fraction of the back wages ihey would have
been able 1o collect at the time of the complaint. WHI also failed Lo
compel records and other information from employers. While WHD
Regional Administrators arce legally able to issuc subpoenas, WHD has not
cxtended this ability to individual investigators, who therefore depend on
employers to provide records and other documentation voluntarily. In
cases where public records are available to verify employer statements,
WHT investigators do not have certain tools that would facilitate access to
these documents. For example, we used a publicly-available online
database, Public Access to Court Electronic Records (PACER), to
determine that an employer who claimed to have filed for bankruptey had
not actually done so. [lowever, there is no evidence in the case file that the
WII investigator performed this check. WIID officials told us that its
investigators do not receive training on how 10 use public document,
searches and do not have aceess to databases containing this information
such as PACER.

We found that, once complaints were recorded in WHD's database and
assigned as a case to an investigator in a timely manner, they were often
successfully investigated. As discussed above, WHD does not record all
complaints in its databasc and urages cmployees from filing
complaints, some of which may be significant labor violations suitable for
investigation. In addition, many cases are delayed months before WIID
initiates an investigation. Ilowever, our sample identified many cases that
were adequately investigated once they were assigned to an investigator.
Specifically, 81.2 percent of the non-conciliations in our sample were
adequately investigated. One examiple of a successful investigation
invalved a complaint alleging that a firm was not paying proper overtime
was assigned to an investigator the same day it was filed in April 2007. The
WHD investigator reviewed payroll records to determine that the firm
owed the complainant back wages. The case was concluded within 3
wonths when the investigator obtained a copy of the complainant’s cashed
check, proving that he had been paid his gross back wages of $184.

Conclusions

This investigation clearly shows that the Departiment of Labor has left
thousands of actual victims of wage theft who sought federal government
assistance with nowhere to turn. Our work has shown that when WHD
adequately investigates and follows through on cases they are often
successlul; however, {ar Loo often many of America’s most vulnerable
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workers find themselves dealing with an agency concerned about resource
limitations, with ineffective processes, and without certain tools necessary
to perform timely and effective investigations of wage theft colnplaints.
Unfortunately, far too often the result is unscrupulous employers taking
advantage ol our country’s low wage workers.

Mr. Chairman and Members of the Committee, this concludes our
statement. We would be pleased to answer any questions that you or other
wenibers of the conunittee may have at this tine.
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Appendix I: Scope and Methodology

To review the effectiveness of WHD's complaint intake and conciliation
processes, GAO investigators attempted to file 11 complaints about 10
fictitious businesses to WHD district offices in Baltimore, Maryland;
Birmingham, Alabama; Dallas, Texas; Miami, Florida; San Jose, Calilornia;
and West Coving, California. These field offices handle 13 percent of all
cases investigaled by WHD. The complainis we [iled with WHD included
minimum wage, last paycheck, overtime, and child labor violations. GAO
investigators obtained undercover addresses and phonc numbers to pose
as both complainants and employers in these scenarios.

As part of our overall assessment of the effectiveness of investigations
conducted by WHD, we oblained and analyzed WHIY's Wage and Hour
Investigative Support and Reporting Database (WHISARD), which
contained 32,323 cases concluded between October 1, 2006 and September
30, 2007. We analyzed W1iD’s WIIISARD database and determined it was
sufficiently reliable for purposes of our audit and investigative work. We
analyzed a random probabilily sample of 115 congciliations and 115 non-
conciliations to contribute to our overall assessient of whether WHD's
processces for investigating complaints are effective. Because we followed
a probability procedure based on random selections, our samples arc only
one of a large number of samples that we might have drawn. Since each
sample could have provided different estimates, we express our
confidence in the precision of the particular sample's results as a 95
pereent confidence interval (e.g., plus or minus 5 pereentage points). This
is the interval that would contain the actual population value for 95
percent of the samples we could have drawn.

To detenmine whether an investigation was inadequate, we reviewed case
files and confirmed details of selected cases with the investigator or
technician assigned to the case. In our saniple tests, conciliations were
determined to be inadequate if WHD did not successfully initiate
investigative work within 3 months or did not complete investigative work
within 6 months, Non-conciliations were determined to be inadequate if
WHD did not successfully initiate investigative work within 6 months, did
not complete investigative work within 1 year or did not refer cases in
which the employer retused to pay to Labor’s Office of the Solicitor. Both
concilialions and non-conciliations were determined 10 be inadequate if
WHD did not. contact the employer, did not correctly determine coverage
under federal law, did not review employer records, or did not compute
and assess back wages when appropriate.

We gathered additional information about WHD policies and procedures
by reviewing training materials and the WHI) Field Operations Handbook,
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conducting walk-throughs of investigative processes with management
and interviewing WHD officials. We gathered information about district
office policies and individual cases by conducting site visits at the Miuni
and Tampa, Florida district offices, and conducting telephone interviews
with technicians, investigators and district direclors in 23 field offices and
headquarters officials in Washington, D.C. We also spoke with Labor's
Office of the Solicitor in Dallas, Texas and Washington, D.C. To identify
macro-level data on WHD complaints, we analyzed data for cases closed
between October 1, 2006 and September 30, 2007 by region, district office
and case outcome,

To identify case studies of inadequate WHD responses 1o complaints, we
data-mined WHISARD to identify closed cases in which a significant delay
occurred in responding to a complaint (cases taking more than 6 months
to initiate or 1 year to complete), an employer could not be located, or the
case was dropped when an employer refused to pay. We obtained and
analyzed WHD case files, interviewed WHD officials, and reviewed
publicly available data from online databases and the Departinent of
Treasury’s Financial Crimes Enforcement Network to gather additional
information about these cases. We also interviewed complainants who
contacted GAQ directly or were referred to us by labor advocacy groups to
gather information about WIID's investigation of their complaints.
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Appendix II: Additional Case Studies of
Inadequate WHD Investigations

Table 5 provides a summary of ten additional case studies of inadequate
Wage and Hour Division (WHD) investigations. These case studies include
instances where WHD dropped cases after (1) employers refused to
cooperate with an investigation, (2) WHI identified a violation but Jailed
10 force employers to pay employees their owed wages, and (3) an
employer alleged il was bankrup! when in facl the employer was not.

Table 5: Additional Case Studies of Inadequate WHD Investigations

Type of
business/employee
Case occupation

Type of alleged Employer
violation location

WHD actions, conclusions, and additional details

11 Employment Agency/
Carpenter

Minimum Wage Hollywood, FL
(FLSA)

Complainant alleged he was not paid minimum

WHD attempted to contact the employer to
substantiate the claim, but the employer did not
return WHD's calls.

Case was closed and the employee was
informed of his right te file private litigation.

We were able to make contact with the
employer in February 2009,

12 Telemarketing /
Telemarketer

Minimum Wage Wellington, FL
(FLSA)

Employer would not make a commitment to
WHD to pay $937 in back wages.

WHD closed the case and recorded that the
employer was in compliance with labor laws

13 Plumbing/ Plumber

Minimum Wage Alpharetta, GA
(FLSA)

Employer admitted owing wages but refused to
pay because the employee had been involved
in a vehicular aceident in a company vehicle.
WHD requested that employer comply with
labor laws in the future, but employer refused.
The WHD investigator stated that the case was
closed and the employee was informed of his
right to file a private lawsuit

14 Drywall Sub-Contractor/
N/A!

Failure to Overtime  Biloxi, MS
(FLSA)

Employer admitted to WHD that employees
were not paid overtime and he did not know
how much they were paid per hour.

One employee told the investigator that the
employees had been threatened and another
source informed the investigator that the
employer had threatened employees with a
machete so they would lie during WHD
interviews, but the investigator still determined
that the employer’s violations did not appear to

" This case was @ direcled ivestigation info e business based on a p received from a
competitor, not the complaint of a single worker.
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Type of
business/employee

Case occupation

Type of alleged
violation

Employer
location

WHD actions, conclusions, and additional details

be willful

Employer told WHD he did not keep payroll
recards, but his attorney later said he had
reviewed employer payroll records.

Through information from the employer's pay
register, WHD determined that over $150,000
was due to 191 employees, but the employer's
attorney stated that the firm would be put out of
business if the back wages were paid.

WHD agreed to reduce back wages as an
administrative settlement to resolve the case
and the employer agreed to pay 578,228,

15

Trucking/ Truck Drivers

Minimum Wage
(FLSA)

Doniphan, NE

WHD received 4 complaints against a trucking
company over a 7 month period.

The first three congiliations found that the
employee's allegations were substantiated and
the employer agreed to pay back wages.

WHD treated each complaint as a conciliation,
cases generally set up when a single employee
is affected, even after violations were found in
the first three cases.

16

Sewing Contractor/ Worker

Minimum Wage
(FLSA)

Passaic, NJ

Complainant alleged 10 employees were due
back wages for 3to 7 weeks of work.

Employer failed to provide WHD payroll records
for any of its employees.

WHD found that the complainant was owed
over $800 in back wages, but did not calculate
back wages for any other employees.

During the limited investigation, the employer
stated it had filed for Chapter 7 bankruptcy
three days earlier and was no longer in
business.

WHD closed the case and the complainant was
notified of his right to file private litigation.

Qur review of bankruptcy court documents
showed no record of the employer filing for
Chapter 7 bankruptcy.

17

Construction/Anonymous
Gomplaint

Qvertime (FLSA)

Brooklyn, NY

A 2006 complainant alleged that the firm did not
pay its employees avertime,

The employer had annual sales of over $2
million in 2005.

WHD visited the employer's address and found
a residence, but did not speak with anyone.
Complainant provided construction site
locations, but WHD did not visit these
addresses until almost & months after the
complaint was recorded by WHD.
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Case

Type of
business/employee
occupation

Type of alleged
violation

Employer
location

WHD actions, conclusions, and additional details

WHD's case file states that the employer's
accountant did not want WHD to visit the work
site and hung up on the investigator.

WHD investigator closed the case because he
was not able to gather information.

Security Service/ Security
Guard

Overtime (FLSA)

Del City, OK

WHD was unable to determine coverage under
federal law on three previous self-audits of this
company.

In the fourth case, it was determined that the
employer failed to pay over $47,000 in overtime
due to 98 employees.

The employer agreed to pay the unpaid wages,
but did not submit back wage payment evidence
to WHD.

The back wages due were submitted for debt
collection, however the case file contains no
information on whether any wages were
subsequently collected.

19

Gas Station/ Manager Overtime (FLSA)

Qoltewah, TN

Employee contacted WHD alleging that the
employer did not pay overtime.

Employee was nofified that WHD had a very
large backlog and was provided contact
information for thrae attorney referral services.
Nair i actions were conducted until
over five months later, when WHD contacted
the complainant.

The complainant stated that a new owner had
purchased the business approximately two
weeks earlier.

WHD did not calculate the back wages due to
the complainant, recorded that the employer
was out of business, and recommended that the
case be closed with no further action.

20

Foundation Repair/ Foreman QOvertime (FLSA)

Houston, TX

Investigation took nearly 2 years to complete.
WHD believed that overtime violations and
employees working off the clock were systemic
practices at over 20 of the firm’s locations.

The employer disagreed with WHD and insisted
that he had not violated labor laws.

WHD estimated that the enterprise owed over
$6 million in back wages; according to the
investigator assigned to this case, a precise
amount could not be computed because the
employer refused to provide required payroll
documentation.

WHD rejected the employer's offer to pay
$50,000 in back wages, but later attempted to
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Type of
business/employee
Case occupation

Type of alleged
violation

Employer
location

WHD actions, conclusions, and additional details

settle with the employer by reducing back
wages. No settlement was reached.

»  WHD had found the same viclations
approximately 20 months prior to this
investigation, but the employer would not agree
to pay back wages or comply with labor laws at
that time.

+  WHD determined that the employer had a good
faith defense for continuing the same pay
practices because he had not been provided a
formal letter stating the outcome of the previous
investigation

+  WHD did not refer this case for litigation
because of the erosion of the 2-year statute of
limitations and did not recommend that the
employer pay penalties for its violations.

+  WHD determined that the firm had come into
compliance at all locations nationwide based
solely on the employer's verbal statements; no
supporting documentation was reviewed.

+  WHD sent letters to the affected employees
informing them that the employer had refused to
pay and notifying them of their right to file
private litigation.

(192314)

Source: GAQ analysis,
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Chairman MILLER. Thank you very much.

When you look at the 10 cases and the other cases, I mean, you
really see an array of just failures and, in some cases, construction
of misinformation and misleading and wrong information to the in-
dividuals.

I mean, you have these incredible delays, which are obviously—
the delay 1s very—it appears to turn out to be costly to the em-
ployee, because the statute of limitations has already started run-
ning. So if the Department uses up 5, 6, 7, 8 months before they
even investigate or they just drag the investigation along, the em-
ployee all of a sudden loses their right to go to court.

Is that correct?
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Mr. Kutz. That is correct, yes.

Chairman MILLER. So then you have other situations where they
just—they don’t record the complaints at all, so the Department is
never on the hook for whether they have successfully completed the
investigation and gotten money for the person or resolved the case.
That is not part of the database.

Mr. KuTz. Yes, 5 of the 10 cases that we did the undercover calls
were not recorded in the Labor Department’s system.

Chairman MILLER. And you also have—we heard on the tapes
here where you have employees basically just saying, “We asked
the employer to pay you. They said they are not going to pay. We
are done.”

Mr. Kutz. Correct. That is something we have seen frequently,
not just this time, but the 15 cases from last year, also.

Chairman MILLER. You know, it is really quite stunning. But
then, on top of that, I think it was the last tape that we heard, you
heard an employee—the employee of the Wage and Hour Division
basically make up a scenario that never occurred, about going to
the IRS and not having the wage—so you have an employee openly
lying, constructing a lie to the person whose wages have been ille-
gally taken, been stolen from them.

This government employee is lying to them about why they will
not pursue the investigation, because they went to a non-existent
database on a non-existent case and came back and said, “We can’t
help you.” Is that correct?

Mr. Kurtz. That is correct. And we have referred that individual
to the inspector general of the Department of Labor for potential
administrative——

Chairman MILLER. So there is some level of malfeasance here.
When you start lying to the public about the law that some action
can be taken, you referred that to where?

Mr. Kutz. The Department of Labor inspector general.

Chairman MILLER. The inspector general of the Department of
Labor?

Mr. KuTtz. Correct. And the Department of Labor was concerned.
We talked to the Department of Labor, people in charge of this di-
vision. They were very concerned about employees lying to citizens
who call into the hotline.

Chairman MILLER. I would hope that they would be, when we
have got to at least start with some base of obligation here, in
terms of doing the job on behalf of the public.

Well, I am encouraged that you have made that referral. Hope-
fully, that will help other employees think about what their obliga-
tion is.

But even the act of simply saying, “We asked the employer. The
employer told us no,” and that that is the end of the case, the em-
ployees could do that themselves, and they probably already have
been told no by the employers.

So, I mean, what they are looking for is additional resources and
help when they come to the government, are they not?

Mr. Kutz. Yes. I mean, when I was talking about symptoms of
human capital problems, the discouraging of people from filing
complaints would seem to be a symptom that there are either not
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enough people to answer the phones, not enough people to follow
up investigations, or something along those lines.

And, certainly, they are making decisions that the small concilia-
tion cases I mentioned, which are one or several employees, are low
priority, and that makes sense, compared to the bigger cases, but
they have got to—they have to be honest with people and say, “We
just don’t have time to get to you.”

And, again, you did see the one case there where they said, “We
have got an 8-to 10-month backlog. We won’t get to your case for
8 to 10 months.” And as you said, the clock ticks on those cases,
so that doesn’t necessarily help the employee.

Chairman MILLER. You know, you have—I guess there is a prob-
lem here. You know, in one of the cases, not in your undercover
case, but in the other one—I think it is number two—you know,
it is $800 in back wages. That is a small case, perhaps, for the De-
partment of Labor. To a worker and to a family, that week or that
2-week pay period, whatever it is, that is a significant chunk of
money.

And that is important to them. And to just be told that the an-
swer is no, that is a loss of $800 to that individual. I mean, that
is

Mr. KuTtz. Yes, I mean, that is

Chairman MILLER. I don’t know what the threshold is. Did you
find any formal threshold at which point you did not proceed, the
Department of Wage and Hour did not proceed to recover wages?

Mr. Kutz. We have asked that question at two levels. Number
one, from an investigation standpoint, is there a threshold where
you will actually do an investigation? And it is unclear what that
is.

And number two is, when you have a legitimate case, we have
seen cases with tens or hundreds of thousands of dollars. Some-
times they are litigated by the solicitor’s office; sometimes they are
not.

I mean, certainly their criteria is large, we believe, but why some
large or semi-large and other semi-large aren’t, why some are and
some aren’t, we are not completely clear, and it is not documented
exactly what that criteria would be.

So it is two levels. I mean, sometimes they are not actually sup-
porting the investigators by taking it over the goal line and going
to court with the unscrupulous employers in those cases.

Chairman MILLER. You know, you have cases—you have $66,000
for 21 employees, where basically—I think it is case number nine,
the ambulance company. The Wage and Hour Division essentially
walked away from that case. They just said, well, it has taken too
long.

You know, $47,000 in overtime to 98 employees, again, they cited
some evidence as a reason for not having the employer pay. The
evidence turned out to be essentially fictitious. It did not exist.

A hundred and fifty thousands dollars due 191 employees, the
employer said that he would have to file bankruptcy. They took
that as acceptable, did nothing more on behalf of that person. Well,
I guess they negotiated it down

Mr. Kutz. At that point——
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Chairman MILLER [continuing]. But the person never filed bank-
ruptcy.

Mr. KuTtz. Right. They compromised on that.

Chairman MILLER. They compromised on that. You have 241 em-
ployees that were owed nearly $2 million in overtime, and Wage
and Hour rejected the employee’s offer to pay $50,000 in back
wages and then eventually sent letters saying, “This employer is
not going to pay. You are on your own.”

Mr. MEYER. Correct.

Mr. Kutz. Correct. Yes.

Chairman MILLER. So, again, we don’t know that—here you have
$2 million, and you have an $800 theft of a paycheck. There is ap-
parently no threshold within the Department.

Mr. Kurtz. No, only they define that conciliations are small and
non-conciliations are large. But even within those, they are pur-
sued with different levels of enforcement and aggressiveness with
respect to calls, site visits, or whatever other types of things.

And as you mentioned, the bankruptcy thing is interesting.
There are several cases where they closed the case because they
said the company was bankrupt. We checked our databases: They
are not bankrupt.

I mean, and it gets into those tools I mentioned. Do they have
the right tools to do investigations? There are tools out there where
you could check things like bankruptcy fairly readily.

Chairman MILLER. But they just don’t go through that forensic
process?

Mr. Kutz. I don’t believe they have—I don’t believe they have
the tools in that particular to use. That is what I understand. Is
that correct?

Mr. MEYER. That is correct. They don’t have access to public
court records. That is just not part of their processes.

Chairman MILLER. Did you see any change from when you testi-
fied in Congress to the end of the year? I mean, did you—when you
were doing this investigation, did you see any change from your
initial determinations? Was there any response to the initial GAO
report?

Mr. MEYER. I can speak to that. Initially, from our testimony last
year, there was some level of disbelief. But in our closing con-
ferences on this report and the—especially the statistical sample
testing, the Wage and Hour officials in Washington have seen the
problems that are there and really seem concerned about what we
found and are looking to find ways to improve.

Mr. Kutz. Well, Mr. Chairman, I would say, too, that we now
know that there are many cases that are properly investigated and
collected. And so the real issue is: Why are 81 percent of the big
cases done effectively and 19 percent not?

The good news is, 81 percent there is an effective investigation,
but 19 percent represents tens or hundreds of thousands of people
over time. That is pretty significant. And so why there are those
differences like that, that to me is too high of a rate of unsuccessful
investigations.

Chairman MILLER. Just one last question, and then I will turn
to my colleagues. Is there a regional difference? Is it a regional ex-
planation? Is it
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Mr. MEYER. I would say that, in certain regions of the country,
whether there is a strong state labor enforcement state officials
that enforce labor laws makes a difference in how effective the
Wage and Hour Division is because of the assistance they receive
from the state.

Chairman MILLER. So if the state is running a strong operation,
it is more likely you will have stronger enforcement at the federal
level?

Mr. MEYER. I think it allows the resources at the Wage and Hour
Division to handle some of the bigger cases, some of the more prob-
lematic instances, instead of a lot of these smaller individual cases
for one person.

Chairman MILLER. I see. Thank you very much.

Thank you, Mr. Kutz.

Mr. McKEON. Thank you, Mr. Chairman.

I am still in a little bit of a quandary of what we are doing here.
We can beat up on the Department of Labor, but we don’t have
them to really hear—I mean, there is—what you are talking about,
the 19 percent, it sounds to me it is pretty indefensible, but I would
like to see somebody here and to hear what they have to say about
it.

When I was in school, 80 percent was a B. The 19 percent prob-
ably should get an F. But why this is happening, I would really
like to know.

Can you tell me, Mr. Kutz, how many people work at the Depart-
ment of Labor?

Mr. Kutz. No, I don’t know. We know within Wage and Hour
there are over 700 investigators and a little over 1,000 staff. We
focused on the Wage and Hour Division. I am not familiar with the
whole Department of Labor.

Mr. McCKEON. Seven hundred investigators and 1,000 staff. So
1,700 people work in the Wage and Hour

Mr. KuTz. No, that is total. The total is 1,000. There are several
hundred technicians and other administrative—that is 700-some
investigators.

Mr. McKEON. A thousand people?

Mr. KuTz. Roughly.

Mr. McKEON. To investigate how many complaints, would you
estimate, in a year?

Mr. Kurz. Well, in the system in 2007, there were a little over
30,000 recorded. But as I mentioned, a lot of cases never get re-
corded in the system, so it is probably 30,000 plus several thousand
more, at least. Let’s say 40,000.

Mr. McKEON. So at least 30,0007

Mr. Kutz. At least 30,000, yes.

Mr. McKEON. And we have got 1,000 people to investigate 30,000
and they are doing a good job on 81 percent of them and a lousy
job on 19 percent of them.

Mr. Kutz. Of the bigger cases, correct.

Mr. McKEON. You know, maybe we are just holding this hearing
to beat up on the Bush administration. I don’t know. But out of-

Chairman MILLER. If I were one of the 20 percent, I think you
would want to know what happened to my wages.
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Mr. McKEON. No question. That is why I would like to see some-
body from Department of Labor that we could zero in on. I didn’t
disturb you, Mr. Chairman. I appreciate it. Thank you.

Mr. Kutz, you have testified as to the failures of frontline rank-
and-file federal employees at the Department of Labor in handling
and processing wage and hour complaints. There is nothing in your
testimony to suggest that these shortcomings were the result of
any directive by any political appointee of the prior administration,
is there?

Mr. Kutz. Nothing that we saw of that, no.

Mr. McKEON. You are not suggesting that these career federal
employees were told by Washington to mishandle or delay proc-
essing complaints, are you?

Mr. Kutz. We have no evidence of that, no.

Mr. MCKEON. Again, that is why I wonder why we are going
through this.

You have testified at length about your findings at this most re-
cent analysis of case handling. By way of comparison, do you have
any similar analysis of enforcement under prior administrations?

Mr. Kutz. I believe the other GAO report went back into the
1990s and showed declining numbers of investigators of about 20
percent, but I don’t know if we have got any program reviews in
the 1990s that I am aware of.

Mr. McKEON. Possibly if we increased the number of investiga-
tors, you say this started decreasing back in the 1990s?

Mr. Kutz. It started decreasing from 1997 to 2007. It reduced by
about 25 percent the number of investigators in this division. So
over a 10-year period, it went down by 20 percent to 25 percent.

Mr. McKEON. That may be one of the solutions that we could at-
tack to help the other 20 percent or 19 percent.

Has your study revealed any evidence to suggest that frontline,
rank-and-file government workers were handling cases differently
during the Clinton administration?

Mr. Kutz. We don’t know that, can’t comment on that.

Mr. McKEON. Or the Bush administration before that or the
Reagan administration before that?

Mr. KuTtz. No, no. We just know for the last 2 or 3 years. That
is the timeframe we have looked at.

Mr. McKEeON. Okay, so I—Mr. Chairman, I think that this is a
really important issue. If we have 19 percent of people who have
serious complaints—it sounds to me like we do—we ought to really
bring the Department of Labor in here, ask them why this is hap-
pening, ask them if they think that, by adding additional people
into the Wage and Hour investigation process would help solve
this, then we should do something about changing the budgetary
requests or the budgetary requirements or something within the
Department.

You know, I don’t think we disagree that people should be paid
for their work. You know, I think we are all in agreement on that.
If this is just a political witch hunt to try to blame the Bush ad-
ministration, that is one thing. If it is to really solve the problem,
then we should have people here from the Department, we should
get to the bottom of it.
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I personally think, aside from hearing—you know, I mean, this
is pretty bad stuff, what you have shown here—that if we have
people at the Department, career people that are giving these kind
of responses to people that are making serious requests, that
should be handled.

And it sounds like you are not blaming it on the administration
giving false direction. They are telling them to do certain things a
certain way. Of the 15 people that you called, were you able to nail
down to like a couple of employees that were making the same mis-
takes over and over or giving these kind of——

Mr. KuTtz. In the Baltimore office, there was one individual that
answered the phone several times. There is usually one or two peo-
ple answering the phone, and so we did six different offices.

I will tell you the office that we did work: Baltimore, Bir-
mingham, Dallas, Miami, San Jose, and West Covina, California.
Those were the six offices we called.

So you typically would get the same person if you made multiple
calls to an office. But Baltimore

Mr. McKEON. Then

Mr. KuTz [continuing]. Several of the ones you heard on the
audio earlier were the same person in Baltimore, some of the more
egregious cases.

Mr. McKEON. Then I think we could seriously nail down some
of this stuff and fix it. And that is what we should be doing.

Mr. KuTz. And we agree, too. The Department of Labor asked us
for the information so they know who those employees are and they
can do training, counseling, administrative actions, whatever the
case may be. So we will share with them that information.

Mr. McKEON. And maybe they have made progress in that we
don’t know about. And that is why, again, we should have some-
body here from the Department to find out.

I think we understand that most of these are career appointees—
I mean, not appointees. They are career people that have applied
for jobs, that have taken jobs, that are doing the jobs, and maybe
out of the 1,000 people, maybe 990 are doing a good job or maybe
900 are doing a good job or maybe 10 are doing a terrible job or
100 are doing a terrible job.

But at some point, we should get serious about really fixing the
problem instead of trying to point political blame. That is my point
in this whole thing, Mr. Chairman.

Chairman MILLER. Thank you. The chair will recognize himself.

You want to keep talking about political blame. Let’s just under-
stand something: I became chairman of this Committee 2 years
ago. I don’t remember any oversight on this problem prior to my
becoming chair.

We asked a question of GAO because this issue has been raised.
It was raised many, many years throughout the construction
trades, throughout all kinds of occupations. We could get no re-
sponses.

We asked GAO. They investigated the time and period. They
couldn’t go back and investigate what—you know, we weren’t
there, they weren’t there, and this is what we found.

When we saw the first report, we said, “You know, this is a seri-
ous problem. Would you go in-depth and find out, was your first
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report, you know, an anomaly or is there something systematically
wrong with this? Is this a systemic problem?”

They have come back now with this report that says it is much
more widespread, and it is about 20 percent—19 percent, 20 per-
cent of the cases. It is serious. It is costing people a lot of money.
They are not following through. We will then take the next step.

So, you know, it falls on whatever watch you want. This isn’t
about the politics of that. I became chairman, and I asked this
question, because I have—you know, the issues of people being
paid off the books, people being denied overtime, this is not new.

It may be new to you and to this Congress because there was no
concern expressed about this over the last many years. And so here
it is, and we will have the Department of Labor in. We expect them
to partner with us to work out the solutions to this problem and
get these people the wages that they are due.

Many of these people will never see their wages because there
was a lack of oversight, there wasn’t due diligence on this issue.
We would hope that people now and the Department, recognizing
the problem they have there, will change. And I think it will under
the new secretary and new people. Why would you carry on in this
inherited problem?

But the purpose of here is to get the change on behalf of working
people that every day are losing wages that are entitled to them.
So we will go through this process, and everybody will be included,
and everybody will have a chance to participate.

Mr. McKEON. Mr. Chairman, may I respond?

Chairman MILLER. Sure.

Mr. McKEON. You became chairman a little over 2 years ago. I
was chairman a little less than a year. At the time, we were very,
very busy, as you remember, finishing up conference on the pension
bill, passing the mining safety law

Chairman MILLER. No, I am not saying you weren’t doing your
job.

Mr. McKEON. I understand.

Chairman MILLER. I am just saying, but, you know, you asked
a question of GAO and they come back to you. But you know what?
You don’t have to use your staff. God bless the fact that we have
got GAO. They went off and did the work. They came back with
the results. We were fairly busy, too, if I remember. So——

Mr. McKEON. Yes, we are all—

Chairman MILLER. You know, this is just a question of whether
or not this is a priority.

Mr. McKEON. We are all real busy here.

Chairman MILLER. This happens to be a priority for me——

Mr. McKEON. What I would

Chairman MILLER [continuing]. I hope for the Committee, and I
hope for the Department of Labor.

Mr. McKEON. Now may I respond?

Chairman MILLER. Sure.

Mr. McKEON. And I will respond, and I will not interrupt you
when you respond.

Chairman MILLER. Just having a conversation.

Mr. McKEoON. That is great. What I would like to say is, I am
totally in agreement with you that this should be fixed.
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Chairman MILLER. I knew we would get there. Excuse me. I am
SOrTYy.

Mr. McKEON. We get along well personally. I will try to maintain
the decorum of not interrupting you again.

Chairman MILLER. And I am going to try really hard, too.

Mr. McKEON. That would be great, Mr. Chairman. Now, I think
we are in agreement that there is a problem with this 19 percent.
I think we are in agreement of how we should fix it. I am not con-
cerned about blaming you because you have just been chairman for
2 years, and I was just chairman for a year.

I think the important thing is, they have not been able to tell us
that this didn’t happen under FDR, you know, or under Truman.
What we—the important thing is that it is 19 percent of people
that need to be helped. And there is a way to address that. And
I think that it is important that we do that and it is incumbent
upon us to do that.

And I will work with you to make sure that that happens. I just
want to make sure that we are not trying to play a game of polit-
ical blame, that we are really trying to help the 19 percent. And
I think that there is a way to do it. We are going to have to get
the Department in here and in a non-finger-pointing way go after
those employees that are not doing their job.

They are hired. They are paid. And then, once we find out that
all 1,000 of them are doing their job adequately, if they still can’t
get to the 19 percent, then they should hire more people, and they
should be adequately trained, and they should understand the im-
portance of their job is to uphold and carry out the law so that peo-
ple are paid for an honest day’s wages for an honest day’s work.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you, Mr. McKeon.

Mr. Kildee?

Mr. KiLDEE. Thank you, Mr. Chairman.

Mr. Kutz, you said that the complaint input system is fundamen-
tally flawed. Does it need restructuring or just adherence to the
present rules and regulations?

Mr. Kutz. I think it is a combination of improved customer serv-
ice. You heard the audio here and the way that people were treated
sometimes. I think it is a matter of tone and the way you treat peo-
ple with respect.

And it is also a matter of competence, with making sure that all
the cases are recorded in the system. I mentioned cases aren’t re-
corded in the system. So, for example, if you have a repeat em-
ployer that is making all kinds of—having all kinds of issues and
you don’t record cases in the system, how can you go back and
make sure, when a new complaint comes in, that that employer
hasn’t done several other wage theft or other types of violations?

And so it is a combination of customer service, competence, and
enforcement at that front intake process. And to me, if you don’t
do a good job at the front of the process, you don’t even get to the
19 percent necessarily, because some people will probably walk
away and not even file a complaint.

Mr. KILDEE. Is there someone within the Department or agency
within the Department, not GAO, but that is in charge of quality
control?
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Mr. MEYER. I think there are individuals in Washington that try
to do studies and monitor that situation, but, again, because com-
plaints aren’t recorded into the system at all, it is difficult to go
back and check to see if a good job was done if there is no record
of that call ever coming in.

Mr. KiLDEE. I know very often if you call a company or an agen-
cy, sometimes you will hear, “Your call may be recorded for quality
control.” That 1s commonly done in the private sector.

Mr. Kutz. The IRS does that, too.

Mr. KiLDEE. IRS does that.

Mr. KuTtz. I have listened to the call centers in the IRS, and
other federal agencies, I believe, do that to monitor the quality of
the responses people make. And sometimes the calls are not
known. You are actually monitoring someone; they don’t know you
are monitoring them, where you are listening for Q.C. purposes.

Mr. KiLDEE. I always admit, I have kind of mixed feelings on
that third-party listening, but at least they are concerned about—
the purpose is for quality control. And I don’t see a real concern
for quality control.

Every investigator should be impartial. This person calling in,
the person is in a sense a judge and a solver of this. But many of
them seem to be on the side of the employer or have just worn out
in the job and don’t care. They come to work in the morning, and
thgy go home and don’t feel like kind of, “I have done some justice
today.”

You know, if I were talking to one of them, I would say, you
know, the laborer is worthy of his hirer. And each one of those in-
vestigators—how often and how regularly—or are they at all—is
their investigative prowess evaluated?

Mr. Kutz. I am not aware of any internal reviews necessarily,
other internal reviews.

Mr. MEYER. I think that each investigator has internal metrics
based on back wages that they collect, the time it takes them to
enforce a case. But as far as success rates and how effective they
are, that is not part of the metrics, as far as we know.

Mr. KILDEE. So a person could get into a position where they
could just show up?

Mr. Kutz. Yes, I mean. I would caution the Committee, too, to
say just throwing money at this issue is not necessarily going to
solve the problem. You could have more people, but if they are the
wrong people without the right tools, you might end up with the
same result.

So you have got to look at this from a bigger perspective that you
need improved people, processes and systems that will then—are
you hiring the right people? Are you training them correctly? Is
there proper quality control over the work that they do, et cetera?

So I would just caution, just throwing FTEs at this and, you
know, repeating some of the same things that are being done now
isn’t necessarily going to get you a better result.

Mr. MEYER. And I would add that I have interviewed multiple
investigators in the field. And most, if not—I would say many of
them and pretty much most of them are dedicated and concerned
about this issue. So I don’t—I think it does get more to your case
of what you said, where they are worn out. There are a lot of cases
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they are having to respond to as rapidly as possible, and there is
just a lot of work to be done.

Mr. Kutz. Well, and that is why technology is important, too. 1
mean, you can leverage your resources better if you have at your
fingertips the ability to determine whether a company is bankrupt
or not, where that company is located, what their revenues are.
They don’t have those tools right now, from what we can see.

And so if T were to do investigations for the Congress without
those tools, I couldn’t do the job. I couldn’t be up here talking to
this Committee and the other committees we work for with the
kinds of investigative findings we have. You have got to have good
technology to be an effective enforcement and investigative unit.

Mr. KiLDEE. Now, as far as quality control, we have much small-
er operations. I have 18 people working for me, so it is much easier
to evaluate. But I—every week at our staff meetings, I say, “When
someone calls us with a problem, we should not take that as a bur-
den, but as an opportunity.”

And now that might be self-serving for me, because every 2 years
I actually get an accounting on my stewardship, right? But if I find
people on my staff who look upon a call as a burden rather than
an opportunity, then I don’t want them on my staff.

And if we could transfer some of that over to the Department of
Labor, that could be very helpful.

Mr. Kutz. Well, I think that is a great point. I mean, the culture
of—is this a customer of you or someone who you are going to treat
with—you know, we have a hotline. We get people that call in all
the time. No matter if they are crazy, we get people that call and
say, “I am a paranoid schizophrenic. You know, I have had some
sort of an experience.” But we treat them all the same.

We don’t record them all as cases, because some of them have
issues that have nothing to do with GAO or anything that we are
able to help them with, but we still treat them all the same, no
matter what. And I think that is an important piece of a culture
here that needs to be addressed.

Mr. KiLDEE. Thank you, Mr. Kutz.

Thank you very much, Mr. Chairman.

Chairman MILLER. Thank you.

Mr. Price?

Dr. PrICE. Thank you, Mr. Chairman.

Some of the—well, I will just comment that all of us believe that
workers ought to be paid honest wage for an honest day’s work.
Some of the information that you presented, the one that was most
disturbing was this meatpacker in Modesto, California, accusing
child labor laws being violated and young people, young children
missing school and working on dangerous machines.

That was fictitious, correct?

Mr. Kutz. Correct.

Dr. PRICE. So it wasn’t true that that was happening?

Mr. Kutz. No. But——

Dr. PrICE. The fact that the investigator didn’t follow up on it
or the DOL employee didn’t follow up on it is the point, right?

Mr. KuTtz. Yes.

Dr. PriCcE. We don’t want people across this nation going away
from this hearing thinking that children are working at a
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meatpacking plant in Modesto, California, without anybody fol-
lowing up on it.

Mr. Kutz. That is correct.

Dr. PrICE. Okay.

Mr. KuTz. It was one of our undercover agents.

Dr. PrICE. I want to just correct the record. Charlie Norwood,
who was a member of this Committee and longstanding member of
this Committee, and passed a couple of years ago, in fact, did a
similar oversight with the use of GAO at the Department of Labor’s
offices, workers’ compensation offices, programs and the like, simi-
lar issues of incompetency we raised at that time.

And you would acknowledge that previous work has, in fact, been
done, would you not?

Mr. Kutz. Yes. And I am not familiar with—I am not sure how
far back that goes. The latest report of GAO, aside from the two
investigative reports we did, was a GAO report issued at your
hearing last year in July.

Dr. PRICE. A couple of your comments that you made, you said
that this is just the tip of the iceberg, that the complaint intake
process—investigation process wasn’t adequate. Do you have any
reason to believe that this type of activity by career civil service
employees at the Department of Labor is any different than at any
other Department?

Mr. Kutz. No, not necessarily. I mean, we see——

Dr. PRICE. So it could be the same at other Departments?

Mr. KuTtz. Yes.

Dr. PRICE. And this—your investigation focused on career rank-
and-file employees within the Department of Labor, correct?

Mr. KuTtz. It focused on the 32,000 complaints that were recorded
by Wage and Hour for fiscal 2007, and it was primarily related to
that, in addition to the undercover calls we made, which are real-
time calls over the last several—

Dr. PrICE. And the folks who respond to those complaints are ca-
reer rank-and-file employees of the Department of Labor?

Mr. Kutz. That is correct. Yes.

Dr. PRICE. Do you know if any of those folks are members of a
union?

Mr. MEYER. That wasn’t a part of our discussion.

Dr. PrICE. You wouldn’t—they may or may not be.

Mr. Kutz. We are not aware of that.

Mr. MEYER. Right.

Dr. PrICE. We have heard some comments from some folks on
the Committee here that these employees were “lying,” seemed that
they were “worn-out” or didn’t care. Do you know if these would
be the same level of employees that would be charged with han-
dling, for example, a national health care program?

Mr. KuTz. Don’t know.

Dr. PrICE. No way to know that?

Mr. Kutz. No.

Dr. PrICE. So it is possible that folks who are advocating for
something like a national health care program that these would be
the same level of employees that would be answering the phone for
complaints in that area as well, is that correct?
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Mr. MEYER. The level of employees answering the phone ranges
from, I think, a GS-5 all the way up to GS-12 investigator.

Dr. PrICE. Could be the same? Could be the same?

Mr. MEYER. It is a—

Dr. PrICE. So the prospect—it is curious that some of the calls
that—or some of the recordings that you made or played for us, one
of the employees gave the information to the individual calling that
they had a private right of action. They could take their employer
to court. That was accurate information, correct?

Mr. KuTtz. Yes, correct. They are oftentimes—when there is a
backlog or we say, “We can’t get to your case,” you can file a pri-
vate lawsuit.

Dr. PrRICE. When I call the Federal Government sometimes, I get
that, too. “You ought to go somewhere else. You ought to look to
somebody else. You ought to try some other avenue.”

So it is wholly likely that folks who would be wanting to set up
a nationalized pension plan, 401(k) plan run by the Federal Gov-
ernment that the employees who would be responsible for inves-
tigating or answering challenges to a plan like that would be the
same level of employee as these folks, is that correct?

Mr. Kutz. If they are between what Mr. Meyer said, GS-5 and-
12, it is possible. It is just something we don’t have any direct
knowledge of.

Dr. PRICE. So the prospect for allowing the Federal Government
to be more intrusive in other areas of our lives—health care and
financial security for one’s family—might be under the control of
folks just like the people, the 19 percent that have, as some others
have said, were just worn-out? Is that accurate?

Mr. MEYER. It is possible.

Mr. KuTz. It is possible.

Dr. PRICE. It is possible?

Mr. MEYER. Sure, it is possible.

Dr. PrICE. Well, as a physician member of Congress, it concerns
me greatly that there are members of the House of Representatives
who are clearly convinced this is exactly where we need to go, to
have the Federal Government running our entire health care sys-
tem.

And consequently, it is instructive to look to other areas that the
government controls, I believe, for increasing education of both
members of the House of Representatives, Congress, and the Amer-
ican people as to what that might look like.

Thank you. I yield back.

Chairman MILLER. Mrs. McCarthy?

Mrs. McCARTHY. Thank you, Mr. Chairman. And thank you
again for holding this hearing.

Mr. Kutz, if I remember correctly, July of 2008, we had a hearing
almost on the same subject. Is that not true?

Mr. Kutz. That is correct.

Mrs. McCARTHY. And at that hearing, didn’t we have representa-
tion from the Department of Labor?

Mr. Kurtz. Yes.

Mrs. McCARTHY. And if I remember correctly, one of the state-
ments that was put from the assistant secretary, Alexander—I am
going to pronounce his name wrong—Passantino touted his divi-
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sion’s effectiveness by citing WHD’s own performance statistics and
rejected everything that you said.

He also was asked if the Department of Labor was effectively en-
forcing our wage and hour laws, and he responded with an unquali-
fied, “Yes.” And I guess I want to—with the videos that we saw or
the voice messages that we saw, those were random calls that you
made. Were they to the same person all the time?

Mr. Kutz. They were to six offices, the ones I mentioned earlier,
across the country.

Mrs. MCCARTHY. Across the country?

Mr. Kutz. Baltimore, Miami, Dallas, California, yes.

Mrs. McCARTHY. Correct. You have done an awful lot of these in-
vestigations. With that being said, with the investigation that you
made and the telephone calls that your Department made and the
tapes that you heard, would you say this was probably a fairly
large amount of people giving answers that were quite not true?

Mr. Kutz. It is highly likely there are many others doing the
same thing. You know, the one thing that we can do for committees
like yours is give you an inside look at what a real person faces
when they approach the government, because if we had gone to
their offices and said, “Hey, we are GAO. We want to talk to you
about how you handle phone calls,” I don’t expect we have got any
of those examples provided to us from the Department of Labor.

So this gives you a real picture of what it looks like if you are
a victim of wage theft or some other violation of FLSA.

Mrs. MCCARTHY. And, by the way, I do the same thing. I call my
office to see how they answer the phone.

Mr. KuTtz. It is a good process.

Mrs. McCARTHY. That is just something—because they are rep-
resenting me. Well, let’s go on. As we go forward with this—and
I am sure we are going to have another hearing on this—what do
you think needs to be done to ensure all complaints are at least
documented at the Department of Labor?

Mr. Kutz. Well, we believe they should be documented. I mean,
if something is—they get a lot of calls probably that aren’t real
cases, somewhat like our hotline. They might call about something
that has nothing to do with a labor law violation. Those shouldn’
be given case numbers.

But everything that comes into the system, like our 10 calls,
should be given a case number. And even if they are not going to
work it, they should keep it in the system, because what if that em-
ployer comes back again and has committed another wage law vio-
lation? Then you give off a trend of information.

If you don’t report the information in the system, you can’t do
linking of cases. So with our hotline—our FraudNet, we call it—we
give case numbers to everything. And we go back, and I can deter-
mine where there were other Wage and Hour Division things or
Medicaid, Medicare, whatever the case may be. We can go back and
research by person, company, theme, et cetera, to determine what
has happened in the past.

And the first thing we do about a complaint coming in, have they
been here before?

Mrs. MCCARTHY. Just to follow up on that, my office, my district
office, and my Washington office, anyone that calls for help, we
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open up a case file for them, and it goes into our computer so that
we can have a running issue on what we are doing, what they are
doing, and how it ends up in the case before it is closed.

So I think that we are all trained that way, to basically make
sure that we are tracking our constituents. And each member has
over 600,000 people that we represent.

What do you think, as we go forward, does Labor need to do to
assist the situation and make sure that enough proper trained peo-
ple are in place to adequately investigate allegations of wage theft?

Mr. Kutz. Well, they need to take a top-to-bottom look at this.
It is not necessarily, do they need more people? Which they maybe
do need more people. But it is better trained people, possibly. Are
they hiring—what are the criteria of the people they are hiring?
That is something we didn’t look at as part of this, but that is a
valid question. I mean, do you have the right kinds of people?

Because if you have investigators that are willing to take a “no”
answer and just say, “Okay, we are done,” I have investigators that
work for me. Not a one of them would accept that as an answer.
I mean, they would at least follow up with a second question or a—
do something besides just say, “Okay, thank you,” and then they
call the victim, the potential victim here, and say, “We are sorry.
We can’t help you. They said no.”

I mean, that is not really an investigation. I am not sure what
you would call that. It is just a thing. It is a phone call we made.

And so you heard our frustrated victim on the undercover call
saying, “Is that all you do, just make a phone call?” And I think
a lot of times, with the smaller cases, that is all that they do.

Mrs. McCARTHY. Last question. One of the other things that we
do in our office—and I am going to ask if you think it is worthwhile
to look into that for the Department of Labor, also—we retrain.
Even if someone that has been with me for 13 years, every couple
of years, we go through a whole retraining program, because new
techniques are always coming up, new ways of handling things
that were always coming up.

I was just wondering if that would be something that would be
important to do for the Department of Labor?

Mr. Kutz. Yes. Do they do something like that?

Mr. MEYER. Yes, there are annual updates that investigators go
through. I think a focus, though, needs to be shifted in some cases
from compliance assistance and, you know, trying to go out there
and walk the thin—the middle line between the complaint and the
employer—to enforcement of laws. It is an emphasis on enforcing
the laws on the books, needs to be re-emphasized with investiga-
tors every year to make sure they feel that their job is important
and to get it done.

Mrs. MCcCARTHY. I yield back the balance of my time. Thank you.

Chairman MILLER. Thank you.

Mr. Roe?

Dr. RoE. Thank you, Mr. Chairman.

Just a couple of questions. Could you sort of put this in context
about how many cases—you may have said this before I came in
to the room, but I was at another committee hearing—but how
many do they handle a person? Like you said, if you just answer
the phone and say, “No,” that is hardly a case.
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But just a—I know from my experience and what I have done in
a lifetime, I know how much I can do in a day’s work. How many
cases—are these people just overwhelmed with the number of cases
or what?

Mr. Kutz. There are 32,000 cases that were recorded in the sys-
tem for 2007. And as I mentioned, a lot of cases don’t get recorded
in the system, so we know it is more. We don’t know how many
more. And they had 700 to 800 investigators for 2007, and they
had—I think they have roughly about that amount. So that gives
you an idea of the different volumes you are talking about.

And cases are very different. A case can be one person or it can
be thousands of people. So there is a wide range of what a case is.
So not all cases are equal. Some cases could take thousands of
hours to investigate; some could take a couple of hours.

Dr. RoE. Well, and to follow up on that, I guess, and to follow
up on some of the other—the questions that we asked was that—
is there any way to measure what kind of job they are doing? I
mean, are there any kind of standards that they are doing, any
oversight that they are doing?

I know some of your testimony said they weren’t being very effec-
tive. But is there a way to measure that? We have that in most
of our offices. We have standards, job evaluations, and so forth.

Mr. MEYER. We measured these cases just based on the allega-
tion that was filed and whether an adequate job was done of re-
sponding to that allegation and investigating it.

In last year’s testimony, the other witness from GAO provided
statements that Wage and Hour has continually shifted their goals
and shifted their metrics they use to measure compliance so there
wasn’t a consistent way to evaluate them over the years.

But for our investigation, it was purely based on the case we
were looking at and whether it was adequately responded to.

Mr. KuTrz. But some information they have that is useful, I
think. They say they collected about $220 million in 2007. Now,
again, we know based on our work they probably collected less
than that, because a lot of stuff in the system doesn’t ever get col-
lected, but let’s say they collected about $200 million. That is use-
ful to know. Their budget is about $200 million. Is that a good
ratio? I don’t know.

They helped 341,000 employees. Again, we probably think it is
less than that, because we know some people they say that they
helped, they weren’t helped, but there are also tens of thousands,
maybe hundreds of thousands they didn’t help.

So there is some useful information like that that—and the thing
we don’t know, again, getting back to asking you—if they are ask-
ing you for more resources, what evidence do they have to show
you what they will do with those resources and what return on in-
vestment that would be? See, if I was there, I would say, “Well, I
want to show—if you give me an extra dollar, how much more can
I collect for wage theft or other types of cases I can work to help
victims here?”

Dr. ROE. I agree.

Thanks very much, Mr. Chairman. I yield back my time.

Chairman MILLER. Thank you.

Mr. Courtney?
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Mr. COURTNEY. Thank you, Mr. Chairman.

And thank you for holding this hearing, which is a completely
logical follow on to last July’s hearing where this issue was first
identified and GAO testified, of course, at that hearing.

And, also, for the record, for the benefit of people who are watch-
ing this hearing, I think it is important to know that Secretary
Solis submitted a statement indicating that the Department is now
hiring an additional 250 Wage and Hour Division case workers,
which was the result of the 2009 spending bill, which some of us
in this room supported and others did not, but clearly there is now,
with the new administration, movement towards strengthening the
workforce there.

And additionally, there are another 100 workers that are being
brought on as a result of the stimulus bill, the American Recovery
and Reinvestment Act, which the president, again, signed into law
just recently. So there is good news, at least in terms of the
strengthening of the case workers, which has been identified by
some here today as potentially the problem.

The other one issue which we had discussed last July, a pattern
that emerged from your investigation was that the prior—well, the
Wage and Hour Division case workers that were interacting with
complainants, were being told, “Well, go get a lawyer,” as sort of
the way to close out the file.

And, again, I just want to ask you a simple question. I mean, in
fact, the mission of the Department of Labor is to provide free ad-
vocacy for workers who have been denied their wages and, in fact,
not to force or direct them to private representation through law-
yers, isn’t that correct?

Mr. Kutz. That is an important point, yes. And that gets back
to the issue of resources. And is the mission to serve only those we
have the resources to? Or is it to serve all the people that come in?

Is the mission to serve greater than 10 numbers of people or, you
know, greater than 7? That is an important issue, because it ap-
pears the reality is they are picking and choosing who they are
able to serve.

Mr. COURTNEY. And there clearly was an irony in last July,
which was pointed out, which—because the morning of the hearing
in the New York Times, the administration actually put out a
statement saying that, you know, their goal was to, you know, stop
trial lawyers from enriching themselves from this, and, in fact, the
opposite was occurring, which is that people were being steered to-
wards private counsel as a way of getting a remedy.

And, again, I think certainly this Committee wants to go the di-
rection of the original mission of the Department of Labor, which
was to, again, as an administrative agency, provide people with
help without having to incur the expense and difficulty of retaining
private counsel.

Mr. Kutz. Well, and the reality is, if you are one person making
$6 or $7 an hour, how many attorney’s fees hours can you afford?

Mr. COURTNEY. And I guess the other question is that there is
also a time issue. Now, again, I think throughout some of the notes
you talked about the fact that—I mean, there is a statute of limita-
tions for bringing a claim, is that correct?

Mr. KuTtz. Correct, 2 years from the time of the violation, yes.
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Mr. COURTNEY. So if you filed a complaint, you are waiting, you
are waiting, and then the case is closed out by saying, “Go get a
lawyer,” I mean, the fact is, is that you are—that scenario makes
it even worse for people.

Mr. KuTtz. Right. Sometimes the clock runs out, and employers
know that, and some of the egregious ones stalled, and eventually
the case went away with no collections.

Mr. COURTNEY. And, lastly, just looking at the locations of where
some of these cases were—took place, I mean, I am seeing, you
know, from the West Coast to the East Coast and in between. I
mean, the fact is, is that this seems to be a much more widespread
problem than one field office from, again, just the report that you
have submitted here. I mean, is that a safe conclusion to make?

Mr. Kutz. I think we have done enough work to say that, yes,
this is a national issue. We can’t say every single office has the
same problems, but there are many, many offices that have these
types of problems, yes.

Mr. COURTNEY. Great.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Mr. Sablan?

Mr. SABLAN. Thank you, Mr. Chairman. And thank you for your
leadership on this very important issue.

Thank you, Mr. Kutz and Mr. Meyer.

I am trying to learn something here. In your undercover testing,
how did you arrive at the types of jobs to use to determine? This
was very thorough, and I am trying to

Mr. KuTtz. Yes

Mr. SABLAN [continuing]. Was there a certain, you know, sci-
entific testing you—or process you did? I am trying to determine
if these are—if the lack of attention given to these cases are be-
cause they are for certain types of jobs or a—those making so much
money per hour, or if they are, you know, minimum-wage-earners
or—where is the lack of attention? Is it just endemic throughout
the system for——

Mr. Kutz. The undercover calls we made were what we thought
were common complaints we had seen in the database. And the one
was the child labor one. I will just give you the other—some exam-
ples. We did dry cleaners, convenience store, dishwasher, janitor,
painter, lawn mower service. Those are pretty typical of what we
have seen in the database of legitimate complaints coming in.

So we tried to recreate what would be a legitimate complaint and
legitimate scenarios out there.

Mr. SABLAN. And this was done throughout the nation?

Mr. Kutz. Yes. Again, six offices, Baltimore, Birmingham, Dal-
las, Miami, San Jose, and West Covina, California. Those were the
six offices we made those 10 calls to.

Mr. SABLAN. Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Ms. Titus? Congresswoman Titus?

Ms. Trtus. Thank you, Mr. Chairman.

Gentlemen, you were asked if you have any evidence that the
employees of the division had deliberately been told to mishandle
cases. And, of course, the answer is no. But I have often found that
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lack of resources and capricious enforcement are generally the re-
sult and reflection of administrative priorities.

So let me ask you that same question just a little bit differently.
Do you have any evidence that the professionals in the Depart-
ment, who should know what is needed to be effective, requested
the resources or the tools that you say that they need?

I mean, those tools seem to me to be pretty obvious. You are
talking about training in customer service, recording of cases, ac-
cess to information on bankruptcy. Is there any evidence that they
were trying to do the best job that they could to serve these work-
ers, help them get their wages?

Mr. MEYER. I think speaking specifically to the information tech-
nology, when we raised the issue initially in our first audit and
then in this follow-up audit, it seemed to be a new idea to the man-
agement in Washington, at the headquarters level, for Wage and
Hour that it didn’t—it wasn’t something they had explored in the
past. So I don’t know if—I don’t know if they considered it before
this point.

Ms. TrTus. And that is just shameful, it seems to me, a real dere-
lict of duty, I think, because I believe it should be critical to use
all the tools possible to help people get their wages. And that is
why I am so pleased to have your report and that the chairman is
making this a priority.

Just one other kind of more technical question, too. You men-
tioned that, in states where you have strong enforcement of labor
laws, you have a better result at the national level. I know in Ne-
vada we have had some serious problems. Are there any things
that we can do legislatively or as we look at the operations of this
division and that relationship with states to improve the situation,
so that even if you have a weak link at the state level, we can
make it work better?

Mr. MEYER. I think when Wage and Hour reassesses their staff-
ing and the allocation of resources, it should be important for them
to consider states with, let’s say minimum wages that are higher
than the federal minimum wage. That makes a big difference on
if the Federal Government should take a case or if the state should
take a case.

So that needs to be an important part of their consideration, be-
cause more resources are likely going to be needed in states where
there is no state agency that can assist complainants.

Ms. TrTus. Okay.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Mr. Hare?

Mr. HARE. Thank you, Mr. Chairman.

I am not here today to finger-point and look backwards too much,
but I think it really is important to point out to people that are
watching this, the former Secretary of Labor, I saw her two times.
I am in my second term. Once was in the back of a car with her
husband at a parade running for re-election, Mitch McConnell, and
the other was when President Obama was sworn in.

I have not seen her at this Committee. But she sent the acting
administrator, Alexander Passantino, I believe, who just basically
said that you guys didn’t know what you were talking about.
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Also, which I—by the way, I couldn’t disagree with him more. I
think you clearly do.

Also, you have a Department of Labor that significantly cut fund-
ing for the Wage and Hour Divisions. And I am not suggesting that
we throw people into a position and that you are going to solve this
entire thing by having more people, but I do know that, when you
cut the funding for the Wage and Hour Division, problems are
going to occur.

And, you know, I just find this, especially when you are talking
about people’s salary, an honest—as mentioned, you know, an hon-
est day pay for an honest day’s work, I find it almost unbelievable
that people would do that and would treat people like that.

And then, just lastly, before I have a question, you know, we are
going to have comprehensive national health care. And for the peo-
ple watching this hearing today, I can assure you that for those 47
million Americans that don’t have it, I don’t think they are going
to have to worry about who is answering the phone. I think they
are going to have something at least that they can go to the hos-
pital and get taken care of.

My question to you, your investigation revealed an ineffective
Wage and Hour Division that discouraged wage theft complaints.
But in the situation when complaints were recorded and assigned
as a case to an investigator, they were often adequately inves-
tigated.

To me, this indicates that many of the problems at the Wage and
Hour could be fixed by the dedication of more resources and a labor
secretary with the will to address wage theft complaints.

What are your thoughts on community partnerships, in other
words, with—you know, partnering up so that more people can be
served and in a timely fashion and with respect?

And, by the way, I just want to say, I apologize for getting here
late. I didn’t hear the complaints. But after listening to you testify,
I can imagine just how egregious they were for people. Whether
they were fictitious or not, the fact of the matter is, the person on
the other end of the line didn’t know that.

So I am wondering what you think about community partner-
ships, knowing the shortage of the staff and some other things, and
maybe working with some nonprofits?

Mr. Kurtz. I think that makes sense as part of an overall strategy
for how they are going to address is, along with the states, as Mr.
Meyer mentioned. If we have effective enforcement of states, it
frees up the federal offices across the country to maybe take on big-
ger cases and not worry as much about the smaller cases.

So partnership and leveraging resources—and I agree with you
that just throwing money at this isn’t necessarily the answer. Part
of the money needs to go to technology. Part of this needs to be bet-
ter processes, maybe even a better phone system for handling the
complaints that is much more customer-friendly.

So it is a bigger picture, I think, than just putting more people
on this. But community partnerships and working with states and
others, it makes perfect sense to me.

Mr. HARE. Do you think that the problems at the Wage and Hour
are causing wage theft victims to not file complaints? In other
words, when they hear that people are being treated like this or
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they get treated like—do people just start saying, “It is not going
to do me any good to make the phone calls, so I am not even going
to give them a call”?

Mr. KuTtz. Yes, I mean, actually, those 10 cases, we made 115
calls, and 76 times it went directly to voicemail. And frequently we
never got a call back. We had to call month after month to try to
get them to call us back.

So I think some people would give up eventually. So I really be-
lieve that what you said is true, that some people are not filing
complaints because of that. And I mentioned that in my opening
statement, also.

Mr. HARE. And that would be—I mean, that is really a tragedy
they are not filing a complaint because they just think it isn’t going
to matter.

Mr. KuTtz. Right. And they don’t—they are making, like I said,
$6, $7, $9, $10 an hour, and getting an attorney is going to be a
challenge.

Mr. HARE. Let me just ask you this. I am almost out of time
here. What are the one or two things that we can do, that this
Committee, this Congress can do to make sure that ordinary people
when they call in have at least a fighting chance to be able to get
the wages that they feel they have been denied and that they have
coming, so that they have, you know, as I said, for ordinary people,
bureaucracy is tough enough as it is.

So what can we do as a committee and a Congress, do you think,
to help these people out? Because the bottom line is, we can finger-
point all we want to, but it is helping the ordinary people out.

Mr. Kutz. I think one of the things legislatively we saw was that
the 2-year statute of limitations sometimes when cases are ongoing
end up running out because either they start late on the investiga-
tions at the Department or the employer stalls. Looking at specific
targeted ways to possibly look at legislation in that area we are
going to probably put in our recommendation and a matter for the
Congress to consider.

We don’t make policy, but we offer to you to consider policy. I
think that is a situation where you could consider policy.

The other thing I would say is, again, not walking away from
this—and as Chairman Miller said—consistent oversight of this
until you are satisfied that the systems, processes and controls in
place are good and we could even go back for the Committee at
some point in time and do similar tests to what we did this time
and see if they do better.

Mr. HARE. Thank you very much.

I yield back, Mr. Chairman.

Chairman MILLER. Thank you.

Congresswoman Woolsey?

Ms. WoOLSEY. Thank you, Mr. Chairman.

Last session, my subcommittee, the Subcommittee on Workforce
Protections, held a hearing on the lack of enforcement by the Wage
and Hour Division of child labor laws. There was evidence to the
contrary, but the former acting administrator, Passantino, testified
at the hearing that child labor complaints were the division’s top
priority. And he said that more than once.
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So in that regard, what did your investigation find? And what
recommendations do you have for improvements in that area of
child labor and including farm-worker children?

Mr. Kutz. With respect to child labor, you know, one of our un-
dercover calls was a child labor call, because we knew that was a
priority of the Labor Department. And their policy, I believe, or
practice, at least, is that even if it is an anonymous tip, that they
are supposed to open a case and look into it.

So we planted an undercover call with them that kids were work-
ing during school hours, operating circular saws, meat grinders at
this meat plant. And when we went back to look in the system, it
wasn’t anywhere. It wasn’t recorded in the system. They hadn’t
done anything with it.

And so they were concerned about that, too, because they don’t—
they agree with your statement that that is a top priority. But the
reality was, in that case, they didn’t do anything.

We had seen a case like that last year, too, that was a child labor
law complaint. So we don’t have a lot of experience, because not a
lot of the actual recorded items in the system are child labor com-
plaints, but in several cases now we have seen that maybe it is not
such a priority if they are not actually following up.

Ms. WOOLSEY. And if there was a scattering of instances like
this, you have to know there are many, many more, right? I
mean——

Mr. Kutz. Certainly. I expect there are several others.

Ms. WooLsEY. That was—yes.

Mr. KuTz. I mean, you have to believe that.

Ms. WoOOLSEY. Well, then what is the deal? I mean, it comes from
the top. So now with a new administration and a new Secretary of
Labor, and then there will be new deputies and new heads of De-
partments, and with a new attitude, is that going to be enough to
change this? Or is it really that the short-staffed, under-trained,
lack of motivation, I don’t—lack of tools? I mean

Mr. Kutz. I think it is

Ms. WOOLSEY [continuing]. You can’t make somebody do the job
they are supposed to do if they don’t have the tools to do them.

Mr. Kutz. I don’t think you can point at one thing. I think, if
you just focus on throwing staff at it, it is not going to solve the
problem. That is one element possibly here.

But as you mentioned, culture is one thing. The right people,
enough of them. Are they properly trained? Do you have good proc-
esses in place?

An example of that is, you know, if you accept the neighbor say-
ing, “Well, the company is bankrupt,” and then you walk back to
the office, you close the case, and say, “Yes, they are bankrupt,”
well, we had cases like that.

Ms. WOOLSEY. Right.

Mr. KuTtz. And then we went back and looked in the system, and
the company is not bankrupt. They just moved or they actually
didn’t have trucks there that day or something like that.

I mean, that is a matter of just bad processes. You should have
a process that you are going to validate—if you are going to say
in the system that someone is bankrupt, you should validate that
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with independent evidence that that, in fact, is true before you
drop the case.

Ms. WOOLSEY. So are there training programs that you, in your
survey, were there employee training programs that would help the
employee know how to research whether a person was bankrupt or
not? Or do we just assume that person is supposed to know these
things?

Mr. MEYER. Based on the investigators and technicians we talked
to, their training in that area relates to looking it up on public
searches, if a local court keeps their records online or if there are
some Google search results that will find a business.

It doesn’t get to the level of sophistication that we have with
public court records, federal court records, LexisNexis, some real
robust technology. And I would also say, for child labor complaints,
one way to make sure that they are dealt with is to force people
to record the complaint when it comes in, because then there is at
least a record that it is there.

And T think it would be very hard for management at the De-
partment of Labor to ignore those cases. And I think they really
genuinely are concerned about them. But if it never makes it into
the system and it is not on their database, no one knows about it.

Ms. WoOLSEY. How about farm-labor kids? Was there anything
in your survey, your report about them?

Mr. MEYER. Our statistical sampling didn’t randomly pull up any
farm labor, Migrant and Seasonal Worker Protection Act cases.
However, through interviews in the field, we did see that a number
of offices at the Department of Labor take time out of their year
to specifically investigate MSPA cases.

So it is an emphasis at Department of Labor how effective it is.
Unfortunately, it just wasn’t pulled up in the random sample, so
it wasn’t a large enough percentage for us to look at.

Ms. WooLSEY. Well, Mr. Chairman, I would believe, with Hilda
Solis as the new Secretary of Labor, that farm kids are going to
have a lot more emphasis than they have in the past, and children
in general.

Thank you very, very much.

Chairman MILLER. Thank you. It is the intent of the chair that
this Committee hearing will end at noon, but we will have a second
round, if members want to participate.

One of the things that concerns me in this construct is the per-
son who may be most financially vulnerable to lost wages, in terms
of major disruptions in their life—they could lose a car payment,
they could lose a house payment, they could lose their rent, they
could be evicted—they are the person that really has the least—has
no margins for error.

So you lose $800 in a paycheck, whether that is, again, over a
week or 2 weeks, whatever period of time that paycheck has come
in for, you lose that $800, you don’t have margins. Turning to an
attorney isn’t really an option for an $800 case. And yet those are
the cases that are quickly reconciled, either yes, no, maybe, thank
you very much.

So they get the least resources focused on them, and yet they are
the most vulnerable. There is something wrong in that system. I
understand why you would do it, because if somebody is with-
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holding—failed to pay a couple of million dollars or hundreds of
thousands of dollars, that seems more important, unless you hap-
pen to be that person that lost the $800 paycheck.

So it seems to me you have an obligation to do a very thorough
investigation, maybe not terribly time consuming, but a very thor-
ough investigation at the outset for that individual. Does that
make any sense? I mean, the system seems to be tilted a little bit
away from the average worker in the occupations that you cited.

Mr. Kurtz. Yes, the system is tilted away. And it gets back to,
what is the mission? Is the Department willing to spend $3,000 to
collect $800 for an employee? And that isn’t just—you can’t just
look at it as a cost basis, too. You look at future compliance and
things like that. So just working to make sure that these employers
know that they will go after some of those smaller cases can also
help future compliance.

But the reality now is they are kind of picking and choosing, it
appears, because of issues with resources and technology and what-
ever the case may be.

Mr. MEYER. I would also add that, for conciliation specifically,
right now Wage and Hour’s policy is to make one or several phone
calls. And if it doesn’t result in collections, they drop the case at
that point.

And most of the time, those are actually effective. The ones that
we looked at in the database, most of the time a normal employer
will comply once they have been told they have broken the law in
some area.

But the ones that don’t should be raised to the level of a full in-
vestigation and followed up on. So you can have a rapid response
and a more thorough response in those limited cases.

Chairman MILLER. And, Mr. Meyer, I assume you are saying
that, given your—that maybe some of these people aren’t the best
trained in how to be the most effective on the phone or what re-
sources they should bring in advance to that phone call. Maybe a
little bit of work before the phone call and you speak with more
authority, possibly.

Mr. MEYER. True. There is very little work done before that first
phone call—

Mr. Kutz. Well, not only that. I mean, you did hear some of
those. They simply said, “Are you willing to pay?” The answer was
no. “Okay.” I mean

Chairman MILLER. So the employer steals $800 out of my pay-
check, whether it is overtime or regular pay, and the likelihood
maybe is that nothing will happen. That employee steals $800 out
of petty cash in that company, and that employee is going to jail.
In all likelihood, that employee is going to jail.

So you steal it out of their paycheck, you go past jail. You are
free. You steal it out of petty cash, you are going to go to jail.

I mean, somehow there has to be an initial investigation that un-
derstands what took place here. This isn’t—you know, in many of
these—this isn’t a bookkeeping error. This is a conscious decision
not to obey the law.

Mr. Meyer, you talked about—they have to understand they are
there to enforce the law, the minimum wage law, the overtime
laws, you know, the hours worked, all of those things.
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So a conscious decision in many of these instances is simply
made not to pay these individuals. A conscious decision to rob that
business and you have two different—you have two different out-
comes.

Mr. KuTtz. Right. If you have a situation now where employers
know probably that, worst-case scenario, they may get investigated
and, if so, they might have to pay what they owed in the first
place, I mean, so you have that kind of a system out there——

Chairman MILLER. There is no penalty.

Mr. KuTtz. There is no penalty.

Chairman MILLER. You steal from the employee, there is no pen-
alty. You steal from the employer, you go to jail.

Mr. KuTz. You are not going to get criminal, sure. There is no
criminal. And so worst case, you pay what you owe, and sometimes
you compromise it down to something less than you owe. So it is
a system with minimal teeth to it at this point.

Chairman MILLER. And there are 30,000 complaints in this sys-
tem in 20077

Mr. Kutz. Correct.

Chairman MILLER. We heard when you were here in July from
Wage and Hour that they suggested that they resolve 93 percent
of their cases, where employers agreed to pay. Does that mean they
got 93 percent of the wages that were wrongfully taken returned?

Mr. KuTtz. No. No.

Chairman MILLER. What does that mean?

Mr. Kutz. Well, that is what is recorded in the system. As I men-
tioned for our undercover calls, in several cases, the employer ini-
tially agreed to pay. And several weeks later, our fictitious em-
ployee called back and said, “By the way, investigator, they never
paid me.” We went back into the system several months later, and
all those cases showed that the case was actually paid.

So they are recording as paid if the employer says, “I paid,” but
they don’t go back to follow up or, even if someone calls and says
they never were paid, they don’t go back and change the records.

Another important thing is

Chairman MILLER. So not only now is the employer stealing from
his employees, he is now lying to the government?

Mr. Kutz. Correct.

Chairman MILLER. To the enforcement agency?

Mr. Kutz. And we are recording it as a successful case, even
though he didn’t pay.

Chairman MILLER. Right. Yes, I would say we have a cultural
problem here, if that is success. I don’t think that is success for
anybody on this Committee.

Mr. Kutz. The other thing I wanted to mention on that, too,
there is another case that we saw, too, that is very interesting. The
actual amount owed was $150,000, but the amount assessed ulti-
mately was $78,000, so it was compromised. What they recorded in
the system was assessed $78,000, paid $78,000.

So in that case, it appeared that 100 percent was paid. The re-
ality is, 50 percent was paid, because they owed $150,000. So you
always have to get behind these numbers like 93 percent and say,
is there something more to the story than 93 percent?
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So you have several factors. I am not saying they are not col-
lecting hundreds of millions. They probably are. But that number
is probably overstated based on a number of cases we have seen.

Chairman MILLER. You know, you touched upon also the issue
that about money and workload and the rest of that. It is kind of
interesting that, as I look at the chart here, I think this is from
CBO—the money went down 4 percent—a little—4.2 percent from
2001 to 2008, but the full-time employees went down 21 percent,
21 percent, 22 percent, 23 percent.

So, I mean, it wasn’t—apparently, you know, it wasn’t money.
They just decided they were going to—I don’t know if these people
went somewhere else or whether they were discharged or what
have you, but the numbers in the Department—in the Wage and
Hour Division, the employees went down continuously over this
time 21 percent, but the money to the appropriated dollars didn’t
go down.

Mr. Kutz. Right. The number of investigators has gone down
from 1997 to 2007 by 20 percent to 25 percent, in that range.

Chairman MILLER. Right.

Mr. Kutz. Correct.

Chairman MILLER. Let me ask you—one of my colleagues raised
the issue of the statute of limitations. This clearly works absolutely
against from—at least my conclusion is, from looking at these
cases, if the Department is not efficient, they are working on my
time if I have a statute of limitations running against me and my
ability to recover.

Is there—have you thought about what the alternative would be
for starting the statute or

Mr. Kutrz. Well, we believe that—we were going to put a pro-
posal into our report that has recommendations for a matter for
Congress and to consider whether or not the statute should be ex-
tended. I am not sure what the right wording necessarily or how
you would write the bill.

In certain cases where there is a legitimate claim, Wage and
Hour is investigating it, but the clock stops ticking, and that would
be something that would help not only the Wage and Hour Divi-
sion, but the victims who we see oftentimes get nothing

Chairman MILLER. You would hold that during the investigation?

Mr. KuTtz. Yes, yes, I think that is the right term. I—yes.

Chairman MILLER. Yes, okay. And so then, if they did a good
job—maybe I get my money back——

Mr. Kutz. Yes.

Chairman MILLER. If they didn’t or they refused to or whatever
the case was, I still have my right, if they used up 6 months of the
time, I still have my full 2 years to proceed against the employer
and have time to do that?

Mr. Kurz. Or at least more time, because let’s say it takes you
a year to get to the first point. You would at least have an extra
year. It depends on how you write the bill or how you would write
that legislation, but, yes, you would have time to see if Wage and
Hour could resolve it. And if they can’t, you would still have at
least a period to file your own lawsuit.

Chairman MILLER. When you look at other agencies, are there
agencies that have better models in terms of measuring outcomes




71

and user-friendly, customer-friendly systems in intake and initial
investigations that the Department of Labor should be looking at?

Mr. Kutz. Well, I thought the interesting idea—and I don’t re-
member which member it was that mentioned the monitoring of
the calls to determine whether people—how people are handling
the actual people—that is an interesting idea. I have seen—at IRS,
I have observed how they do it.

And I think in that case they know that they are doing it, or at
least randomly doing it, but it keeps people on their toes and it
makes people know that we are measuring this as one of the con-
siderations in your job rating and the pay for performance you are
going to get or whatever raises you might get.

So that was an interesting idea, I thought, that could be used on
the complaint intake process.

Chairman MILLER. That would also let you know whether or not
that case was entered into the system so that you would have fol-
low-up or you would have data about that employer or that indus-
try or the rest of it, would help you develop reliable data if that
phone call was matched to a decision.

Mr. Kutz. Yes, you have to hold the Department of Labor ac-
countable to make sure that all legitimate cases are entered into
the system, because otherwise Congress doesn’t have a very good
idea of what kind of work is not getting done.

It would be nice for you to know that there were 6,000 cases, or
whatever the number 1s, that they just didn’t have time to get to.

Chairman MILLER. You have——

Mr. Kutz. That would be an important metric.

Chairman MILLER. You have mentioned the IRS. Do you know of
other agencies that have done that or

Mr. Kutz. With respect to metrics or other processes?

Chairman MILLER. Monitoring calls or——

Mr. Kutz. I would have to think about that. We could certainly
think about that and get back to you no that.

Chairman MILLER. Thank you.

Mr. Roe?

Dr. ROE. Thank you, Mr. Chairman.

Obviously, when you see an investigation like this, it is embar-
rassing, when you see a performance that is this poor. My bet is,
there are a lot of people that are doing good work, too. And I sus-
pect——

Mr. Kutz. We agree.

Dr. ROE [continuing]. That there are a lot of good people who go
to work every day and try to do their job correctly. And it would
look to me like—and I have been in the private world my entire
career, except for the last 90 days, and it would look to me like
that it would be easy to ferret out or, with the proper supervision,
who these essentially bad actors are that are not doing their job
well.

And, you know, this is just not acceptable to have a citizen of the
United States call in to one of our Departments and be essentially
just blown off. And, I mean, it doesn’t look to me like a terribly dif-
ficult problem to fix.

And like you said, whether it is—throwing more money at it may
not be. It may just be having some requirements, some oversight.
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And I think having these random calls that are fictitious come in
is a good idea. That is a way to find out if it—and it may be just
a few people that you are—I don’t know whether you got to the
same investigator each time or not, but that would be a pretty easy
thing, I think, to hone in, I bet.

Mr. Kutz. Well, what you are getting to, too, is the possibility
of agencies testing themselves. You know, we have tested, for ex-
ample, airport security by the TSA using—trying to get improvised
explosive devices through the checkpoints on the aircraft. They test
themselves, also. I mean, this is a case where you could have a unit
set up in quality control that makes various calls just to see how
they are handled.

I think some of the members here have said even they call their
own telephone system to see how their employees are handling po-
tential constituents.

Dr. ROE. You know, I think it would be—obviously, you all—we
all know the story of the one mailman who is dumping the mail
in the garbage truck so he doesn’t have to deliver the mail, and it
may not be a deep problem, but it is a problem. And it needs to
be solved.

And I think there needs to be a mechanism to do that and report
back to this Committee.

I yield back my time, Mr. Chairman.

Chairman MILLER. Thank you.

Mr. Kildee?

Mr. KiLDEE. Thank you, Mr. Chairman.

Thank you, gentlemen, for all you have done. I am the one who
mentioned the monitoring of calls, and that is—I ask this question
in conjunction with that, but other things.

What needs to be done to ensure that all complaints are at least
documented at Wage and Hour Division, both technological things
and personnel things? What can assure us that they are at least
documented?

Mr. Kutz. Well, sorry I didn’t give you credit for that. I had lost
track of who actually made the comment, but it was a good idea
nonetheless.

I would say that they need to make sure that they have written
policies and training, that it is a requirement that when a legiti-
mate case comes in the door, not a case that has nothing to do with
any violations, cases that are within their jurisdiction, things that
whether they investigate or not, they need to know about, the pol-
icy should be to record it in the system.

Policy guidance was sent out in the southeast region that
conciliations or the smaller cases are not to be recorded in the sys-
tem if they are failed. That needs to be changed. Those cases need
to go in the system so there is a record that that—even if you
didn’t investigate it, that that employer committed a potential
labor law violation so, if they do another one, you can go back and
research in the system, say, “Hey, they have been here before.
Maybe this should become a bigger case now, because we have had
three or four complaints come in.”

So it needs to be a requirement, a policy, and it needs to be
training.

Mr. KiLDEE. Thank you, Mr. Chairman.
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Chairman MILLER. Mr. Payne?

Mr. PAYNE. Thank you very much.

Since I missed most of the—all of the testimony, I will pass this
time. Very rare for me, but I will do that at this time.

Chairman MILLER. [OFF MIKE]

Mr. PAYNE. All right. Thank you. Next time I will have twice as
much time.

Chairman MILLER. You have credits this time.

Mr. PAYNE. All right. Thank you. Thank you very much.

Chairman MILLER. Mr. Hinojosa?

Mr. HiNoJOSA. Thank you, Mr. Chairman, for having this hear-
ing. I apologize that I was not able to be here at the beginning of
this session, but I have a great deal of interest in the subject that
was being discussed here today.

I would like to ask you about conciliation. What is the percentage
of conciliations you estimate are never reported?

Mr. KuTz. There is no way to know. But in the southeast region,
as I mentioned, which gets 50 percent of the—57 percent of the re-
corded conciliations, the policy has been, if it is not successful, you
don’t record it in the system. So it certainly is hundreds, poten-
tially thousands. We just—since they are not recorded, there is no
way to know.

Mr. HINoJOSA. What remedies would you suggest to improve the
timeliness of processing complaints?

Mr. KuTz. Processing of conciliations or——

Mr. HINOJOSA. No, just complaints that are brought to you. What
do you suggest so that it will be more timely at—there is a re-
sponse?

Mr. Kurz. Well, that is a big issue. And many of the regions
around the country have known backlogs that are 8 months, 10
months, 12 months, whatever the case may be.

Those are region-specific issues in some cases. In some cases,
they are national issues. So I think, on a region-by-region basis,
they have to assess whether they have sufficient staffing on board.

And they have standards for how quickly they intend to get to
cases and investigate cases. They need to make sure they have suf-
ficient staffing, technology and training so that they can meet
those. And right now, many regions—and Mr. Meyer could prob-
ably add comments on some of the regions that had the most sig-
nificant problems—many regions don’t meet those standards.

Mr. MEYER. Right. I would say, looking at the different offices we
interviewed with, some have adequate resources and are respond-
ing—you know, a caseload for an investigator might be three or
four cases, whereas in a different part of the country someone has
8 to 10 cases on their desk and, when they get the case, it has al-
ready been 6, 8, sometimes 12 months since the complaint was
originally filed.

So there needs to be a review of where the resources are in the
Department of Labor, where they need to be shifted to, and then,
after that review has been done, decide if there are more resources
that need to be allocated.

Mr. HiNoJOSA. I know that you all have worked very hard. And
based on the calls you made, what are some of the key areas that
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need to be addressed, in your view, to better serve low-wage work-
ers, hourly workers who are calling with allegations of wage theft?

Mr. Kutz. Well, I mean, first of all, calls need to be returned.
And a lot of calls were not returned. We went to voicemail, and
they didn’t call us back, so at a minimum you should at least call
people back.

We mentioned recording cases in the system, following up to
make sure that, if an employer agreed to pay, that they actually
pay, and if the employer reneged on an agreement to pay, you go
back into the system and you correct the system to say that em-
ployer refused to pay and they did not pay.

It is a matter of customer service and the quality of the inves-
tigations that are done, but I think one of the big things you need
to consider is making sure that people are handled with dignity, re-
spect, and timely responses with respect to their allegations.

And if they can’t get to their allegations for several months, they
have to be told that upfront. And in some cases, they are. And as
Mr. Meyer mentioned, some offices, they are very prompt getting
to people, because they appear to have enough staff in place. Other
ones are so overwhelmed, I think those are the ones that they are
not even calling back people in some cases.

Mr. HINOJOSA. Knowing that it takes maybe months to address
all the complaints, what types of problems did you identify that
could be causing victims to get discouraged and not want to call
again or notify WHD of their complaint?

Mr. Kutz. Well, if someone tells you that, if you file a complaint
your employer might fire you, that would discourage me from prob-
ably filing a complaint. So, you know, just some of the phone calls
we played or people lying—I mean, you know, that was just one
case. But it was discouraging that someone would actually lie to us
and say they checked with the IRS, and they found that our fake
company was below $500,000 in revenues.

So be truthful with people, be straight with them, and handle
them with dignity and respect, is the way we would suggest that
they handle it.

Mr. HINOJOSA. And being that my time is almost running out,
give us a recommendation for improvement. What do you believe
the mission should be of WHD?

Mr. Kutz. 1 think it should be a combination of—encouraging
volunteer compliance. The vast majority of companies in this coun-
try are going to want to do the right thing. And you handle them
differently than the minority, which is going to either want to vio-
late the law or be on the fence and, especially in tough times like
this, maybe say, “Hey, I can stay in business 2 more months if I
don’t—if I stiff a few employees,” kind of a thing.

And so you have got to handle the enforcement side aggressively,
which I think helps enforce or actually encourage future compli-
ance, but the vast majority of companies that are trying to comply,
as Mr. Meyer said, if you call them up, tell them that they have
violated the law, they owe money, they actually pay.

Mr. HiINOJOSA. Thank you.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Mr. Hare?
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Mr. HARE. Thank you, Mr. Chairman.

Just trying to wrap my mind around what the chairman said
about, if somebody steals $800 from the company, they are going
to jail; somebody steals it from the employee, you know, you are
lucky if anybody does anything about it.

This question may have been asked and answered, and I apolo-
gize if it has, but I am trying to get from your perspective, for the
people who do the kinds of things that they are not supposed to
do—they hang up or they return—you know, what is the rec-
ommendation to be able to weed these employees out so that they
don’t continue to do what they have been doing, which is either not
talking to these people, hanging up on them, giving them false in-
formation, et cetera?

So from your perspective, what does Wage and Hour need to do
to identify these people and then to get people in there that are ac-
tually going to be able to get the job done so that ordinary people
can get that $800?

Mr. Kutz. Well, the 10 we did that were played at the beginning
of the hearing, management has asked for the names of those peo-
ple and the information we have. And we will share that with
them. The individual that lied we have referred to the Office of In-
spector General.

With respect to the other things we have talked about here, such
as the—Mr. Kildee talked about the potential monitoring of this, et
cetera. Those are ideas where you could do enhanced quality con-
trol procedures to weed out the employees that don’t perform, that
don’t treat people well on the phone, who don’t make phone calls
back, or who do poor investigations.

So having a better quality control system in place, performance
management system, and then, again, hiring and training people,
are we—what kind of people—we didn’t look at that. But what kind
of people are they hiring? What kind of training are they giving
them? What backgrounds are they?

You know, when we hire law enforcement people, for example, as
our criminal investigators with former executive branch experience.
Those are people that have actually worked out there in the law
enforcement field. They have served warrants. They have arrested.
They have done undercover work before.

So we bring in people with very specific qualifications. Or our
auditors and analysts, we look for very specific qualifications. I
don’t know exactly what their hiring is, but it is important to tar-
get the right people.

Mr. HARE. Thank you.

Thank you, Mr. Chairman.

Chairman MILLER. Thank you.

Thank you very much for your testimony this morning and for
your investigation. And if you will thank your co-workers who par-
ticipated in this, I would appreciate that. And thank you for all of
the work that your office does on behalf of the taxpayers in this
country and the committees of Congress. We appreciate it.

And we would like to be able to continue to use you as an intel-
lectual resource here, as we think about what changes make sense
and not, and go forward on this problem. Thank you.

With that, the Committee stands adjourned.
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Take 21 days, 14 days for submit statements—all the usual
unanimous consent requests are granted to the minority for today.
[Whereupon, at 11:48 a.m., the Committee was adjourned.]
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