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REAUTHORIZATION OF THE INNOCENCE
PROTECTION ACT

TUESDAY, SEPTEMBER 22, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m., in room
2141, Rayburn House Office Building, the Honorable Robert C.
“Bobby” Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Conyers, Cohen, Quigley, and
Gohmert.

Staff Present: (Majority) Jesselyn McCurdy, Counsel, Karen
Wilkinson, Fellow, Federal Public Defender Office Detailee; Ron
LeGrand, Counsel; Veronica Eligan, Professional Staff Member;
(Minority) Caroline Lynch, Counsel; and Robert Woldt, FBI
Detailee.

Mr. ScoTT. The Innocence Protection Act, a part of the Justice
for All Act of 2004, is set to expire on September 30, 2009. There
is currently no pending legislation for reauthorization of the IPA.

Today we will hear testimony about issues surrounding the ac-
tual, specifically the issues that have developed during its imple-
mentation and what we have done to address those problems. The
Post-Conviction DNA Testing Grant Program and the Capital Rep-
resentation Improvement Grant Program are also going to be con-
sidered.

Now, the Bloodsworth Grants Program authorizes the Attorney
General to grant funding for States for post-conviction DNA testing
to help ascertain whether individuals have been wrongly convicted.
The Innocence Project reports that to date there have been 242
post-conviction exonerations through DNA testing in the United
States, spanning 34 States. Seventeen of the 242 exonerees were on
death row, and true suspects and/or perpetrators have been identi-
fied in 104 of the DNA exoneration cases. The average length of
time served by exonerees is 12 years. Total number of years served
is approximately 3,019. The average age of exonerees at the time
of their wrongful conviction was 26.

The most recent exoneree is Mr. Kenneth Ireland, who is with
us here today. Mr. Ireland spent 21 years in prison wrongfully con-
victed of rape and murder of a female factory worker and mother
of four until DNA testing of crucial evidence excluded him as a con-
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tributor of the DNA specimen. To date the actual murderer has not
been identified.

The success of post-conviction DNA is evident by the exonera-
tions it has yielded and has the potential to exonerate what is esti-
mated to be hundreds more who are wrongly convicted. Initially,
post-conviction DNA testing under the Bloodsworth Grant Program
was seriously underutilized due to unattainable standards for
grant applications. Congress had funded a total of $5 million per
year for the grants for fiscal years 2005 to 2009, but the funds were
not distributed until fiscal year 2008. We learned that statutory
language in the act had set the evidence retention standards for
authorizing the grants so high as to make it almost impossible for
any State to qualify. Only three States, Virginia, Connecticut and
Arizona, had applied for the grants in the first cycle, but none were
successful.

We eventually corrected the problem through appropriations lan-
guage, but it is disappointing to know that such a technical prob-
lem went as long as it did before correction, given that the lives
and freedom of wrongfully convicted people hung in the balance.
For fiscal year 2008 Congress appropriated an additional $4.8 mil-
lion and asserted a temporary change in the statutory language
that OJP suggested so that applicant States would be able to meet
the requirements for grant under the Innocence Protection Act.

Thus, $11.8 million became available along with the new tem-
porary language intended to facilitate the grant post-conviction
DNA testing funds. I understand that five States have applied for
those grants, and I am looking forward to hearing testimony about
whether the new standard achieved the desired outcome for those
applications. I also look forward to working with my colleagues to
determine whether or not the temporary language inserted into the
fiscal year 2008 should be made permanent or whether we should
make other corrections in the law.

DNA technology has given us the means to identify the wrongly
convicted. We now have the responsibility to use those means. DNA
testing has indeed been an invaluable tool for ensuring that the
guilty are identified beyond a reasonable doubt, and that the
wrongfully accused and convicted are cleared of suspicion with
their reputations restored.

However, like any tool, it is only successful to the extent to which
it is employed. We will hear today from some of those most quali-
fied to provide insights and suggestions as to ways of correcting
any remaining problems in the act and both the Bloodsworth grant
and the Innocence Protection act generally.

We will also hear testimony about the Capital Defense Improve-
ment Grants Program. Part of the Innocence Protection Act, section
421 of the act, authorizes the U.S. Attorney General to provide
grants to States for the purpose of establishing, implementing, or
improving an effective system for providing competent legal rep-
resentation of indigent defendants in capital cases. In like manner,
section 422 provides for grants of an equal amount to be awarded
to prosecutors at the same time in order to enhance their ability
to represent the public in State capital cases. Neither of these
grant programs permit the funds to be used directly or indirectly
for the representation or prosecution of specific capital cases. Es-
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sentially the funds are limited to training and support for both de-
fenders and prosecutors.

While this type of grant program represents a departure from
the historic trend of Federal funding going solely to State prosecu-
tion, some of the indigent defense advocate community have com-
plained that this equitable grant requirement of the program does
little, if anything, to decrease the disparity between the indigent
defense and prosecution functions in State capital cases.

Every State has a funded competent prosecution structure in
place. The same is not true for indigent defense. There are States
like Connecticut and North Carolina that have funded, organized
indigent defenders or Public Defender systems. Then there are oth-
ers.

In a briefing paper submitted to the Committee earlier this year,
a coalition of advocates comprised of the ACLU, the Brennan Cen-
ter for Justice, the Constitution Project, the Innocence Project, and
the NAACP Legal Defense and Education Fund, and others de-
clared that, and I quote, the indigent defense services in the United
States are in a state of perpetual crisis. In 1999, a Department of
Justice report concluded that indigent defense was in a chronic
state of crisis.

So everybody agrees that indigent defense, as a whole, needs
more funding. Studies clearly show that lack of adequate funding
has led to crushing caseloads, insufficient pay for defense attor-
neys, lack of proper training and oversight of defense attorneys, in-
sufficient funding for investigators, experts and mental health pro-
fessionals, lack of independence by defense and, ultimately, the
wrongful conviction of the innocent.

In Texas, six people have been executed without any habeas cor-
pus review because their lawyers missed the statute of limitations.
Three of the six were represented by the same lawyer. The lawyer
falsely claimed that he tried to file, but the time stamp machine
at the courthouse was broken. It was not. Believe it or not, the law-
yer is still practicing; is currently representing over 400 people ac-
cused of crimes.

Many States have been either unwilling or unable to adequately
fund and administer indigent defense systems. Instead the judici-
ary is permitted to inject itself into the defense function, forcing at-
torneys to carry excessive caseloads, failing to provide attorneys
with investigators, experts and support services they need to up-
hold the basic responsibilities of adequate representation, neglect-
ing to provide any type of meaningful supervision to hold lawyers
accountable for less than zealous representation, and failing to
make available ongoing training to keep attorneys abreast of ever
evolving criminal justice sciences. These poorly administered and
underfunded systems compromise the ability of lawyers employed
by or under contract with those systems to meet their constitu-
tional and ethical obligations to their clients.

So I look forward to hearing from our witnesses on the progress
with the implementation of the Innocence Protection Act. And now
it is my pleasure to recognize the esteemed Ranking Member of the
Subcommittee, the gentleman from Texas, Judge Gohmert.

Mr. GOHMERT. Thank you, Chairman Scott. I do appreciate the
holding of this hearing on the reauthorization of Kirk Bloodsworth
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Post-Conviction DNA Testing Program in the capital case litigation
initiative, both of which were authorized by the Innocence Protec-
tion Act of 2004. President Bush announced his DNA initiative in
2003 to provide funds and attention to the areas of DNA backlog
issues, post-conviction testing and capacity enhancement. He did so
with the understanding that the responsible and timely use of DNA
technology would serve the interests of justice in courtrooms and
communities throughout this country.

I point this out because all too often our forensic capabilities,
particularly post-conviction DNA testing, is portrayed as a left or
right issue. Nothing could be farther from the truth. We should be
about seeking justice regardless of party or position on the political
spectrum. From its outset, the DNA initiative sought to harness
DNA’s tremendous potential to simultaneously serve victims, aid
law enforcement and protect the innocent. Today, 44 States and the
Federal Government provide for post-conviction DNA testing where
circumstances dictate, many modeled on Federal legislation requir-
ing the post-conviction retention of biological samples and pro-
viding for testing upon legitimate claims of innocence.

A little over a year ago the Department of Justice had received
just eight grant applicants in 4 years of the Kirk Bloodsworth pro-
gram, with only five grant awards, all in fiscal year 2008. At that
time, I asked the Department why this program was being under-
utilized. Today that number has grown to 18 applicant States and
14 grant recipients. While the progress is notable, it is just as im-
portant for Congress to understand what is behind these numbers
as it was when only five States applied for grants.

With 44 States providing for post-conviction DNA testing, and
the public outcry each time even a single person is exonerated
through the use of DNA, it is obvious that these numbers don’t add
up, particularly in light of Congress’s efforts to make the program
language less restrictive in 2008. Given these facts, I am curious
why only 18 States have applied, and I look forward to hearing our
panel’s views on what the future of this program holds, how we
might improve it, and whether or not more needs to be done. And
I do thank you for being here because I know the pay is not all
that good since it is zero. But we do appreciate your being here
today and look forward to your input.

Thank you.

Mr. ScorT. Thank you. The gentleman from Michigan, the Chair-
man of the full Committee, Mr. Conyers.

Mr. CONYERS. Thank you, Mr. Chairman. I congratulate you and
Judge Gohmert on this hearing because it is so important. The
amount of injustice that is going on in the criminal justice system
is criminal. I mean, it is really so bad and it has been going on so
long that people are getting kind of used to it; like that is just the
way it is; there is nothing that can be done about it. And this hear-
ing is a statement that there are some of us who think that there
is something that can be done about it.

Attorney Diana Oo was with me in Angola prison in Louisiana.
We were visiting three inmates. No, two inmates, one had been re-
leased somehow. But they were all sentenced to life imprisonment
in solitary confinement. That means you get out 1 hour a day every
day for exercise or the yard, and that is it. You go back into soli-
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tary confinement. And what did the prisoners do there? Well, we
went to one place where they were building their own coffins. How
do you like that for training on the job?

And so I come to this as one who has had a lot of problems with
this. There is a University of Michigan study that documented that
many of the people that were found innocent served an average of
10 years in prison before release. The number of false convictions
can possibly be in the tens of thousands in the United States of
America. So we have got a big job on our hands. I have been meet-
ing with the Michigan public defenders and they tell me about,
that they can’t get reimbursed even anywhere near adequately to
compensate for what they would have to do to put on a halfway de-
cent defense. So it is not good. And pro bono is not all that high
either. There are some low numbers there.

So, Mr. Chairman, Judge Gohmert, this is where the rubber hits
the road in the whole idea of justice because—and I don’t want to
start any class warfare, but it is only the people without any in-
come that have to have public defenders, that have to have pro
bono, have to have young lawyers assigned cases that fall asleep
or forget to—how could you have a case and forget that there is a
limitation period on the appeal that could be the difference be-
tween whether a person is executed or not?

This is the beginning of an incredibly enormously important
hearing, and I commend you both.

Mr. ScotrT. The gentleman has time remaining. Were you going
to yield time to the gentleman from

kMr. CONYERS. Quigley? Never. No, nothing for Quigley. Well,
okay.

Mr. QUIGLEY. Thank you, Mr. Chairman and Mr. Chairman. And
I just want to focus on what the Ranking Member discussed, and
that was the issues of justice here. For what it is worth, a 10-year
veteran of 26 in California and Chicago as a criminal defense attor-
ney, I had a ringside seat to the inequities that exist. And from my
own home State, Illinois, the record is a sad one. We have exoner-
ated, which I guess is the good news, more people on death row
than we have executed. But it is a sorry record of the initial convic-
tions.

In addition, a good friend of mine is the Public Defender of Cook
County now, former Judge A.C. Cunningham. Earlier this year, he
was within a day of withdrawing from all their capital cases be-
cause their entire amount of funding from the State of Illinois was
going to be cut off. So for those who think this is a problem from
a while ago and DNA has cured it, it is simply not the case. It is
extraordinary to watch this.

And when I left 26th Street I was elected as a Cook County Com-
missioner. My first task was to help settle a case called the Ford
Heights four, wildly notorious, where we found four people who
were innocent guilty. They were put on death row. One was within
days of being executed. And if I can’t strike at the hearts of those
who don’t like this sort of thing, I would remind them that we set-
tled for $36 million, something which sadly takes place all too often
in our country.

So I appreciate the indulgence of the Chairman, and our panel-
ists’ time and effort. Thank you.
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Mr. ScoTT. Thank you. We will you now introduce our panelists.
The first witness is Ms. Lynn Overmann, Senior Advisor, Office of
Justice Programs, with the U.S. Department of Justice. Ms.
Overmann is an alumni of Bryn Mawr College and New York Uni-
versity School of Law. Immediately prior to coming to the Justice
Department in May of this year, she was in private practice. Prior
to that she served as Assistant Public Defender with the Miami-
Dade Public Defender’s Office.

Our second witness will be Barry Scheck, who is a Professor of
Law At Benjamin Cardozo School of Law in New York. He and his
colleague, Peter Neufeld, co-founded and co-direct the Innocence
Project, an independent, nonprofit organization that is closely affili-
ated with the law school which uses DNA evidence to exonerate the
wrongly convicted. In 17 years of existence the project has either
represented or assisted the representation of the vast majority of
the 242 individuals who have been exonerated through post-convic-
tion testing. And Mr. Scheck and Mr. Neufeld were moving forces
in getting the Innocence Protection Act initially passed.

Third witness is Karen Goodrow, who is the Director of the Con-
necticut Innocence Project, a unit within the Public Defender serv-
ices of the State of Connecticut. She is an alumni of Western New
England College School of Law, and has worked primarily in the
public sector. 2006, she used the post-conviction DNA testing.
Through the use of post-conviction DNA testing she and attorney
Brian Carlow secured the release of James Calvin Tillman, a gen-
tleman who served 18%2 in prison for crimes he did not commit.
Has also represented Mr. Miguel Roman and Mr. Kenneth Ireland,
both of whom were exonerated through post-conviction DNA testing
after having been incarcerated in excess of 20 years.

Next witness is Peter Marone, Director of the Commonwealth of
Virginia Department of Forensic Sciences, and I am proud to intro-
duce him because Virginia has a reputation of being in the fore-
front of DNA testing. I believe the first conviction for DNA testing
was in Virginia. If it wasn’t the first it was one of the first. It was
the first?

Mr. MARONE. One of the first.

Mr. ScOTT. One of the first and we have been in the forefront,
his department has been in the forefront of forensic sciences for
many years. He graduated from the University of Pittsburgh with
both bachelor’s and master’s degrees in chemistry, and he was ap-
pointed Director of the Virginia Department of Forensic Science in
February 2007. He is a member of numerous professional forensic
science organizations.

And finally Steven Bright is President and Senior Counsel of the
Southern Center for Human Rights in Atlanta, teaches at Yale and
Georgetown Law Schools. His work at the center has included rep-
resentatives of people facing death penalty trials and appeals in
the State and Federal courts, class action lawsuits to remedy
human rights violations in prisons and jails and challenges to inad-
equate representation provided to poor people accused of crimes.
He has received the American Bar Association’s Thurgood Marshall
Award in 1998, named news maker of the year in 2003 for his con-
tributions in bringing about the creation of a Public Defender sys-
tem in Georgia, and he received the Defense Lawyers Lifetime
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Achievement Award from the National Association of Criminal De-
fense Lawyers in 2008.

Each witness’s written testimony will be entered into the record
in its entirety, and I would ask each witness to summarize his or
her testimony in 5 minutes or less. To help stay within that time
limit there is a device on the table. It will start green, turn to yel-
low when you have approximately a minute to go, and it will turn
red when your 5 minutes have expired.

Ms. Overmann.

TESTIMONY OF LYNN OVERMANN, SENIOR ADVISOR, OFFICE
OF JUSTICE PROGRAMS, U.S. DEPARTMENT OF JUSTICE,
WASHINGTON, DC

Ms. OVERMANN. Mr. Chairman, Ranking Member Gohmert, and
Members of the Subcommittee, I am pleased to have the oppor-
tunity to discuss the Department of Justice’s efforts to implement
the Innocence Protection Act of 2004. We appreciate the Sub-
committee’s interest in this matter.

During a recent speech to the American Council of Chief Defend-
ers, U.S. Attorney General Holder renewed the Department’s com-
mitment to improve the quality of indigent defense. In his speech,
the Attorney General candidly acknowledged that there is a crisis
in indigent defense in this country. Resources for Public Defender
programs lag far behind other justice system programs, consti-
tuting only about 3 percent of all criminal justice expenditures in
some of our Nation’s largest counties. We know that defenders in
many jurisdictions carry huge caseloads that make it difficult for
them to fulfill their legal and ethical responsibilities to their cli-
ents.

Our challenge is to ensure that the accused have a competent de-
fense and that, in the event that an innocent person is convicted,
that person will ultimately be exonerated.

At the Office of Justice Programs, or OJP, we understand that
this challenge is not new. As a result, OJP has taken several steps
to address this issue. We have multiple initiatives covering both
our National Institute of Justice, or NIJ, and our Bureau of Justice
Assistance, BJA.

NIJ administers the Kirk Bloodsworth Post-Conviction DNA
Testing Grant Program. The program helps States defray the costs
associated with post-conviction DNA testing of rape, murder, and
nonnegligent manslaughter cases. To date, NIJ has awarded over
$17.6 million to 14 States through this program. Fiscal year 2009
is the second year that NIJ awarded Bloodsworth grants. In fiscal
year 2008 five States applied for and received awards totaling over
$7.8 million. This year NIJ received 13 applications and awarded
grants to nine States for a total of more than $9.8 million.

All of the funds appropriated for this program from fiscal year
2006 through fiscal year 2009 have now been awarded. I am aware
that there have been concerns about the delay in awarding these
funds. I have addressed the reasons for this delay in my written
testimony. But I wanted to highlight some of the steps OJP took
to help address the problem.

In fiscal year 2008, OJP worked closely with the House and Sen-
ate Appropriations Committees to ease the statutory requirements
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that presented problems with awarding the Bloodsworth funds. In
both fiscal year 2008 and fiscal year 2009, NIJ conducted extensive
outreach to ensure that key State and local government officials, as
well as forensic professionals, were aware of the program to help
encourage even more applications in fiscal year 2009. These efforts
included a post-conviction symposium with practitioners from 46
States. We are pleased that this outreach helped lead to the in-
crease in applications in fiscal year 2009 and the resulting increase
in awards this year. We plan to continue to seek input from the
field in the future.

Although the Bloodsworth program may have gotten off to a slow
start, we are confident that it is now moving in the right direction.
We look forward to continuing to work with Congress to ensure
that contingent on funding availability the program continues to
grow.

Another key OJP effort is the Capital Case Litigation Initiative,
or CCLI, which BJA established in fiscal year 2005. CCLI is a part-
nership to create specialized training for trial judges, State and
local defense counsel, and prosecutors who litigate death penalty
cases. In fiscal year 2009 BJA focused CCLI funding on making
available high quality training on a competitive basis to capital
case litigators in States that demonstrate the greatest need. By the
end of September, BJA will have awarded more than 1.8 million in
funding to eight States. Per the Innocence Protection Act, funding
is split equally between prosecutor and defense purposes. BJA’s
goal with CCLI remains ensuring that the limited funds available
?re 1111sed in the most productive ways possible to improve justice
or all.

OJP’s support for indigent defense and exoneration initiatives
goes beyond the programs established by the Innocence Protection
Act. In fiscal year 2009 BJA initiated two new programs. One pro-
gram focuses on improving the functioning of the criminal justice
system and includes funding for indigent defenders. The second
program, the Wrongful Prosecution Review Program, provides
funding to nonprofit organizations and Public Defender offices dedi-
cated to exonerating the innocent.

We are also planning a National Indigent Defense Conference,
which will be held February here in Washington. Public defenders
from each state will be invited to bring with them a key state
stakeholder to help foster collaboration within the States.

Finally, the Attorney General has convened a working group
within the Department of Justice to address the ways the Depart-
ment can work with our State and local partners to help improve
indigent defense services. Please be assured that Attorney General
Holder, the Department of Justice, and OJP in particular are com-
mitted to working with our State, local, and tribal partners to pro-
tect innocent people who are wrongfully convicted.

We are also committed to working with Congress on this issue.
As the Attorney General recently said, when a system breaks down
we all lose.

This concludes my statement, Mr. Chairman. Thank you for the
opportunity to testify today. I welcome the opportunity to answer
any questions the Subcommittee may have.

[The prepared statement of Ms. Overmann follows:]
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LYNN OVERMANN
SENIOR ADVISOR
OFFICE OF JUSTICE PROGRAMS
U.S. DEPARTMENT OF JUSTICE

Mr. Chairman, Ranking Member Gohmert and Members of the Subcommittee: I
am pleased to have the opportunity to discuss the Department of Justice’s (DOJ) efforts
to implement the Innocence Protection Act of 2004. We appreciate this Subcommittee’s

interest in this issue.

My name is Lynn Overmann and 1 am a Senior Advisor in the Otfice of the
Assistant Attorney General for the Office of Justice Programs (OJP) within the
Department of Justice. OJP’s mission is to increase public safety and improve the fair
administration of justice across America through innovative leadership and programs. A
critical part of this mission is ensuring that the accused have a competent defense and
that, in the unfortunate event that an innocent person is convicted, this person will

ultimately be exonerated.

During a speech to the American Council of Chief Defenders (ACCD), a section
of the National Legal Aid & Defender Association, U.S. Attorney General Eric Holder
opened a new era of dialogue with the nation's indigent defense leaders and renewed the
Department’s commitment to improve the quality of indigent defense by proposing steps
for improving the nation's criminal justice system. In his speech, the Attorney General

candidly acknowledged that there is a crisis in indigent defense in this country. Resources
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for public defender programs lag far behind other justice system programs, constituting
only about three percent of all criminal justice expenditures in our nation’s largest
counties. We know that defenders in many jurisdictions carry huge caseloads that make it

difficult for them to fulfill their legal and ethical responsibilities to their clients.

When defendants fail to receive competent legal representation, their cases are
vulnerable to costly mistakes that can take a long time to correct. Lawyers on both sides
can spend years dealing with appeals arising from technical infractions and procedural

errors. When that happens, no one wins.

At OJP we understand that this challenge is not new. As a result, OJP has taken
several steps in addressing this issue. We have multiple initiatives covering both our

National Institute of Justice (NIJ) and our Bureau of Justice Assistance (BJA).

Kirk Bloodsworth Postconviction DNA Testing Grant Program

NIJ administers the Kirk Bloodsworth Postconviction DNA Testing Grant
program. The program helps states defray the costs associated with postconviction DNA
testing of forcible rape, murder, and nonnegligent manslaughter cases and to locate and
analyze biological evidence samples associated with these cases. NIJ has awarded a total

of over $17.6 million tol4 states through this program.
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Fiscal Year 2009 is the second year that N1J has awarded Bloodsworth grants. In
Fiscal Year 2008, five states -- Arizona, Kentucky, Texas, Virginia, and Washington --
applied for and received awards totaling over $7.8 million. We have already seen some
promising signs from these grants. In Arizona, 162 inmates have applied for assistance
under the grant. These applications are currently being reviewed. In Kentucky, 97 cases

are currently being reviewed through program funds.

This year, N1J received 13 applications and awarded grants to nine states -- :
Connecticut, Minnesota, North Carolina, Colorado, Louisiana, Wisconsin, California,

New Mexico, and Maryland — for a total of more than $9.8 million.

I am aware that there are concerns about the delay in awarding these funds. These
delays were due to very strict eligibility requirements in Section 413 of the Justice for All
Act. Funds were first appropriated for the Bloodsworth program in Fiscal Year 2006.

No solicitation was issued that fiscal year because of the difficulty crafting a solicitation
consistent with the stringent language of the statute. Generally speaking, the 