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SUMMARY ECT MATTER
TO: Members of the Committee on Transportation and Infrastructure
FROM: Commmittee on Transportation and Infrastructure Staff

SUBJECT: Hearing on “The Water Resources Development Act of 2007: A Review of
Tmplementation in jts Third Year”

P E OF HEARIN!

The Committee on Transportation and Infrastructure will meet on Wednesday,
March 3, 2010, at 12:00 p.m., in toom 2167 of the Raybum House Office Building to receive
testimony on the implementation of the Water Resources Development Act of 2007 (WRDA 2007)
inits third year. " This hearing is being conducted under the general oversight responsibilities of the
Committee and under the requirements of clauses 2(n), (o), 2nd {p) of Rule X1 of the Rules of the
House of Representatives,

BACEGROUND

On November 8, 2007, Congress enacted the WRDA 2007 over the veto of the President.*
Enacting WRDA 2007 was only the 107* successful veto override in the history of the Congress.

Water resources development acts typically contain project authorizations, project
modifications, and programtnatic changes that affect how the Department of the Army’s U.S. Corps
of Engineers (Cotps) plans, constructs, and operates and maintains water resoutces projects.’

1 Public Law 110-114, 121 Stat. 1041,

2 On November 6, 2007, the House of Representatives voted 361-54 to overtide the veto. On November 8, 2007, the
Senate voted 79-14 to override the veto,

3 Water resources projects may include projects that provide economic and environmental benefits associated with
coastal and inland navigation, structural and nonstructural flood damage reduction, hurricane and storm damage
reduction, envitonmental restoration and protection, water supply, recreation, and hydropower.
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WRDA 2007 contaius authorizations for over 300 projects or programs, including significant new
authorities assodiated with the Florida Everglades, the restoration and protection of coastal
Louisiana and Mississippi following the devastation of Hurticanes Katrina and Rita, and

modernization of the nation’s water-based transportation systen.

Water resources development acts are intended to be enacted every two yeats. However,
prior to WRDA 2007, the Water Resources Development Act of 2000 was the most recent
%
enactment.

In addition to its project and program authorzations, WRDA 2007 includes the most
sweeping reforms of how the Corps develops and implements its projects and programs since the
Woater Resources Development Act of 1986.° Since November 8, 2007, the Department of the
Army and the Corps have been slow to implement the programmatic reforms and projects
contained in that law.* Where the Army and the Corps have implemented reforms, the results often
have been inadequate and inconsistent with the statute and Congressional intent.

In Apsil 2008, the Committee initiated an oversight investigation of WRDA 2007
implementation. The Committee learned that neither the office of the Assistant Secretary for Civil
Works (Assistant Secretary) nor the Corps is implementing WRDA 2007 in a timely manner, and
neither office possesses information sufficient to determine whether Corps district and division
offices are implementing the law.

The lack of information and awareness at the Washington, D.C. level severely inhibits the
ability of the Corps to achieve the results of WRIDA 2007 as intended by Congress.

SIGNIFICANT PROGRAMMATIC CHANGES IN THE CORPS PROGRAM

A significant contrdbutor to the inability of Congress to enact water resources development
legislation between 2000 and 2007 was the policy dispute over the areas often referred to as “Corps
reform.” The central elements of this reform were: 1) strengthen the effectiveness of the Corps’
mitigation program; 2) establish requirements for independent review of proposed projects that wete
lazge or controversial; and 3) revise the planning principles and guidelines that the Cotps uses to
develop its project recommendations.

The requirements for conducting independent reviews and strengthening the mitigation
program became effective immediately upon enactment.” The revised principles and guidelines were
to be issued no later than November 8, 2009.® Notwithstanding 28 months since enactment, the
Corps’ progress in implementing these provisions has been slow and inconsistent.

+ Public Law 106-541, 114 Stat. 2572,

5 Public Law 99-662, 100 Stat, 4082.

6 Discussions between Committee staff and senior staff of the Cosps and the Assistant Secretary of the Ammy for Civil
Works reveal that the expected timeframe for implementation was two years, or by November 2009, The Cotps and
Assistant Secretary are well behind this timetable.

7 Unless otherwise stated in the enacting legislation, all provisions of law become effective upon enactment. Some
period of teansition is often necessary for significant changes, but that period should be as shost as possible.

§WRDA 2007, § 2031(b), 42 US.C. § 1962-3(b).
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Additionally, while the major programmatic reforms of WRIDA 2007 were complex, there
are provisions of WRDA 2007 that should be relatively easy tw implement, but do not appear to
have been.

For example, section 2041, Project Administration’, requires the Secretaty to assign a unique
tracking number to each water resoutces project. This requirement was intended to address the
tendency of the Corps to refer to ptojects by differing names, which made documents associated
with individual projects difficult to find. There is no evidence that this requirement has been .
implemented. Section 2041 also requires the Secretary to provide a copy of all final reports to the
Library of Congress and make them available permanently on the Internet. Again, despite the
relative ease of implementing this requirement, there is no evidence of its implementation.

Mitigation

Section 2036 of WRDA 2007 amended section 906 of the Water Resources Development
Act of 1986" to improve and strengthen the mitigation program of the Corps. Congressional
support for section 2036 grew from awareness that too often mitigation for activities of the Cotps
has been an afterthought with too little attention to its implementation, and very litde attention to its
success. In short, the Corps was not fulfilling it responsibilities under the law to mitigate for the
darnages caused by the construction and operation of its projects that require mitigation.

Section 906 of WRDA 1986 established requiremnents that Corps project studies include
specific plans to mitigate when there ate environmental damages associated with their construction.
It also required that mitigatjon (including land acquisition) be undertaken before any construction of
the project, or concurrently with construction of the project if the Secretary determines such
concurrence to be appropriate.”® Section 906 allows construction of mitigation measures to be
accomplished concurrent with project construction.

The Corps in its implementation of section 906 effectively ignored Congressional direction
to implement mitigation in advance of project construction.” Thete is no mention of the statutory
requirement that the first emphasis of section 906 is that mitigation be undertaken before any
construction of the project. This deficiency continues in the new guidance. Furthermore, the Corps
does not sufficiently track mitigation implementation or success.™

Despite section 2036 and the amendments to section 906 being effective upon enactment,
the implementation guidance was not issued until August 31, 2009, over 21 months after enactment,
and a full year after former Assistant Secretary John Paul Woodley wrote that it would be

533 US.C. § 2346.

10121 Stat, 1092,

133 USC. §2283.

12 Section 906(), 33 U.S.C. § 2283(a).

18 Ser, Planning Guidance Notebook, ER 1105-2-100 (Apdl 22, 2005), p. 2-5, “Mitigation measures determined to be
2ppropriate should be planned for conmrrent imnplementation with other major project features, where practical.”
(Emphasis added.)

¥ See, discussion in Regulatory Guidance Lester 08-03, October 10, 2008, which states, “Recent studies by the
Govemment Accountability Office (GAO) and National Research Council (NRC) indicated that the Corps of Engineers
(Cozps) was not providing adequate oversight 1o ensure that compensatory mitigation projects were successfully
replacing the aquatic resource functions lost as a result of permitted activities.”
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completed.” In addition to baing tardy, the Assls

have mechanisms in place to determine compliance.'®

Section 2036 includes language that required the Corps to establish success eriteria for
mitigation efforts, placed responsibilities for monitoting success, and charged the Corps with
consulting with State and Federal resource agencies to determine the ecological success of the
mitigation. Finally, section 2036 requires the Secretary to submit (contemporaneous with the
Presideat’s budget submission) a mitigation status report to the Comumittees'’ on the status of
projects that require mitigation, the status of that mitigation, and the results of the consultation.

The report was not submitted for 2008, and was late and not fully responsive in 2009.* In
short, the reports did not provide the information the law required. The 2010 Status Report (2010
Report), while improved, does not fulfill the statutory requirements.

The 2010 Report includes information comparing the planned mitigation to the actual
efforts undertaken. However, the 2010 Report continues a deficiency of the first report in that it
acknowledges that “There are different methodologies utilized by Corps districts to calculate percent
of mitigation complete.” ** The Corps does not identify the specific method used for any of the
projects.

Using differing methods to determine the amount of mitigation completed eliminates the
ability to corpare the relative progress of the Cotps in meeting its mitigation requirements, and
greatly diminishes the usefulness of the information. While the Corps should develop uniform
methods for determining mitigation status, in the interim the Corps should at 2 minimum identify
the method used to calculate percent of mitigation complete.

The 2010 Report also does not include or ackaowledge projects that require mitigation and
that are included in the President’s budget request. Instead, the transmittal letter simply states that
“a complete lst of all the Corps’ projects included in the Fiscal Year 2011 Budget can be accessed
through the Corps” internct site when this information is released by the President.” This
reporting- by-reference demonstrates either indifference to, or a misunderstanding of, the reporting
requirement of the statute. Futuge reports must include all of the information Congress requested in
2 consolidated report.

Finally, the transmittal letter and the footnotes to the report acknowledge that the
consultation required by section 906{d}(4) does not occur. Assistant Secretary Darcy’s letter states

15 In a letter from Assistant Secretary Woodley to Chairman Oberstar dated May 1, 2008, Assistant Secreary Woodley
stated, “Implementation guidance will be developed based on the gap analysis and should be completed by August.”

1 In a letter to Chaioman Oberstar from Assistant Secretary Woodley deted May 1, 2008, Assistant Secretary Woodley
stated, “we cannot say that any ongoing project study has been modified subject to revised § 906 and § 2036.” In 2 letter
to Chaieman Obesstar from Assistant Secretary Woodley dated July 18, 2008, Assistant Secretary Woodley stated, “the
Corps is a decentralized organization and the majority of the detailed information resides at the district level.”

1 Committee on Transportation and Infrastructure of the House and Comittee on Environment and Public Works of
the Senate,

1% The report consisted of data that were not uniformly generated or comparable, and provided no qualitative
charactedistics of the mitigation.

3% The Cosps uses number of acres completed divided by number of acres required in “a number of projects”, and uses
“implementation {construction dollars spent) divided by what was required or scheduled” in“some cases.”
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that the Corps “is reviewing comments on the draft policy for the consultation process which will be
finalized by June 30, 2010 The consultation process mandated by WRDA 2007 will not even begin
until over 30 months following the initial requirement,

Independent Review

Section 2034 of WRDA 2007%established independent review requirements fot certain
project studies.”” Reviews are required if the project cost is expected to exceed $45 million, if the
governor of an affected state requests a review, and if the Chief of Engineers determines that a
project is controversial ® A project may also be subject to independent review if the head of a
Federal or State tesource agency determines that the project is likely to have a significant adverse
impact on environmental, cultural, or other resources under the agency’s jurisdiction.”

The guidance on independent review was issued on August 22, 2008, some nine months
following enactment. The guidance did not accurately follow the statute, and it is currendy being
revised. Despite questioning from the Committee, it is apparent that the Corps has not determined
the actual applicability of the independent review requirement. Instead, the Corps chose to apply
independent review to projects where none Is required to the detriment of the statutory
requirements. Where independent reviews have been conducted, the Corps chooses to follow
guidance that does not fully reflect the statutory requirements.” In some instances the Corps does
not even follow its own guidance.”

Planning Principles and Guidelines

WRDA 2007 required the Secretary of the Army to revise the planning principles and
guidelines as they relate to the Corps™ no later than November 8, 2009.”" The previous
administration determined that it would not follow congressional direction and would instead
develop revisions only to a portion of the principles and guidelines, the principles and standards,
delaying revisions to the guidelines indefinitely. Even these more modest revisions to the principles
and standards are so far behind schedule that the public review of the current deaft will not even be
completed until November 2010 at the earliest. That deaft will only include the principles and
standards, leaving the critical and more detailed guidelines to be finalized subsequently.

233 U.8.C. § 2343

2 A project study subject to review is defined as a feasibility study or seevaluation study for a water resources project,
including the envirc } impact prepared for the study; and any other study associated with 2 modification
of a water resources project that includes an envi d imnpact including the envirc | impact
statement prepared for the study.

2 Section 2034(2)(3)(A), 33 US.C. § 2343()(3)(A).

2 Section 2034(2)(3)(B), 33 US.C. § 2343@(3)(B).

2 See, Civil Works Review Policy, Gircular 1165-2-209 (January 31, 2010).

* For example, Corps guidance requires that district offices post independent reviews on the district website, However,
notwithstanding that the review on the Mid-Chesapeake Bay Island Ecosystem R ion Project, Chesapeake Bay,
Dorchester County, Maryland is dated January 23, 2008, the review seport was not available on the Baltimore Distdct
website as of February 23, 2010.

% The planning principles and guidelines is a reference to the document prepared by the Water Resources Council
pursuant to § 103 of the Water Resources Planning Act (42 U.S.C. § 1962a-2), entitled “Economic and Environmental
Principles and Guidelines for Water and Related Land Resources Implementation Studies™, and dated March 10, 1983,
77 WRDA 2007, § 2031(b), 42 US.C. § 1962-3(b).
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2 and assizned the sk of

ection and assigned the

The current administration did not foll
revising the principles and guidelines to the Council on Environmental Quality (CEQ).
Additionally, while the statute requited the Secretary to consult with a host of resource and
environmental agencies™ not typically responsible for water project planning, many of those
agencies ate now actively participating in the development of the revisions and the interpretation of
the Congressional directives,

v Congre

The agency-specific guidelines will require even more time. The President’s budget proposal
for fiscal year (FY) 2011 indicates that the guidelines are not even scheduled to be complete until
FY 2013 — four years after the statutory due date. The Corps, now under the direction of CEQ), has
not met any of its milestones for revising the ptinciples and guidelines to date, so the likelihood of
meeting the 2013 date is not good.

The administration chose to make the draft revisions to the principles and standards
applicable to all water resources projects, not just those of the Corps.” Although the administration
has authority to revise the principles and guidelines at any time through the Water Resources
Council®® expanding the applicability of the provisions has resulted in additional delays.

On December 3, 2009, CEQ released draft revisions of the principles and standards to the
National Academy of Sciences and the public for review. The Academy’s review is expected to be
complete in November 2010. The public review period is for 90 days.

General Implementation Issues

When a new Water Resources Development Act becomes law, the Office of the Assistant
Secretary and the Chief of Engineers determine what provisions require specific guidance to be
propetly implemented. These implemnentation guidances can be relatively short and simple, ot
lengthy and detailed, depending on the nature of the underlying statutory provision. These
documents form the basis of the implementation of the law by the district and division offices.

The implementation guidances for WRDA 2007 do not appear to have been issued with a
sense of priotity. In developing implementation guidance, the Assistant Secretary and the Corps
should have allocated resources to programmatic changes that have universal applicability and
immediate effective dates. Of equal importance would be project related provisions that have
immediate impact on funded activities, or immediate impact where funding is not necessary.

Clearly these would include the independent review requirements and mitigation reforms. Instead,
programmatic guidances were delayed while guidance documents for unfunded activites that would
not be implemented and activities that required no special guidance were routinely issued.”

2 These include the Departments of Commerce, Housing and Urban Development, Transportation, Energy, Homeland
Security, and the Environtnental Protection Agency.

2 The current principles and guidelines apply to the programs of the Corps, the Burean of Reclamation, the Soil
Conservation Service, and the Tennessee Valley Authority. The revisions could apply to additional programs as well, but
few other agencies develop and implement their own water resources projects.

* Section 103 of the Water Resources Planning Act (42 US.C. § 19622-2).

3 The guidance documents for the no action items in Title I were issued in March and July 2008, both before the
documents for mitigation and independent review.
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The effects of the failure to create an adequate triage for issuing guidance documents wete
demonstrated by Assistant Secretary Woodley stating to Chairman Oberstar that efforts on
implementation were delayed for lack of resources. Had resources been allocated subject to
proper priotitization, more significant guidance documents could have been issued more promptly.

The failure to follow a prioritization process resulted in guidances being issued that call for
no further action absent subsequent appropriation, and provisions of WRDA 2007 that require
immediate implementation having no guidance documents,

WRDA 2007 includes scores of project authorizations and modifications, and significant
programmatic changes in how the Corps implements the civil wotks program. Of the over 900
projects or programs of WRDA 2007, the Corps identified 726 individual sections in WRDA 2007
to be addressed for implementation. As of October 2009 (the last update provided to the
Committee), the Corps maintains that it had issued necessary guidance on about 65% of these items.
The Corps’ statistics ate misleading, however.

For example, of the 726 individual sections the Cotps identifies, it lists 203 as included in
Title I — Water Resources Projects, and claims that implementation guidance has been issued on 96
petcent of the projects in that title. However, to reach that number, the Corps must include each of
the 46 projects with Chief of Engineer’s reports, plus each of the specifically listed small projects
under the vatious Continuing Authorities Programs™ and any special language fot any of the
Continuing Authorities Progtam projects.

Additionally, of the 203 items identified for Title I, 180 of the guidances either direct no
further action without specific funding or allow for implementation in accordance with normal
budgeting and policy considerations with no special instructions. Therefore, only 23 of the 203
items in Title T required any real “guidance” to be implemented, and 13, or 57 petcent of these
guidance documents have been issued.

Representatives from the Corps most recently provided information on WRDA 2007
implementation in February 2010. In multiple cases, the Corps’ caleulations for the percentage of
guidances issued for each title did not match data otherwise available to the Committee. For
example, in Title IV, the Corps claims an 80 percent completion rate for the provisions. However,
of the 24 guidances required, the Corps has completed four, totaling 2 16 percent completion of the
guidances requited in the title. This number derives from totaling up the number of required
guidances for the title, available on the Corps’ website, and adding up the number of guidances
issued by the Corps, and calculating the percentages. This kind of discrepancy seems to indicate that
the Corps is relying on an entirely different data set of process that is not publicly available. The
methodology and process by which the Corps reached these calculations raises questions on the

32 For example, in a letter to Chairman Oberstar from Assistant Secretary Woodley dated October 20, 2008, Assistant
Secretary Woodley stated, “The Asmy will requite significant resources to complete the revision of procedures and we
likely do not have sufficient funding within the General Expense Account to carry out such work.”

3 The Continning Authorities Program is the collective term for the general authosity given to the Secretary of the Army
in yadous statutes to carry out small projects without specific Congressional authorization. For each type of project in
the Continuing Authorities Program, the Federal investment is limited and there are annual programmatic limits. Project
purposes include flood damage reduction, navigation, beneficial use of dredged material, aquatic ecosystem restoration,
project modifications to improve the environment, aquatic plant control, and emergency streambank repair.



of the nine titles.

In calculating the implementation rate for WRD.A 2007, the Corps would be better served by
calculating the number of necessary actions and working toward achieving that goal. While such an
effort dees not address the qualitative differences among legislative provisions, it allows for direct
analysis.
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THE WATER RESOURCES DEVELOPMENT ACT
OF 2007: A REVIEW OF IMPLEMENTATION IN
ITS THIRD YEAR

Wednesday, March 3, 2010

HOUSE OF REPRESENTATIVES,

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,

WASHINGTON, DC.

The Committee met, pursuant to call, at 12:28 p.m., in Room
2167, Rayburn House Office Building, Hon. James Oberstar [Chair-
man of the Committee] presiding.

Mr. OBERSTAR. The Committee on Transportation and Infrastruc-
ture will come to order for the second time today. We meet today
tcf)‘ review implementation of the Water Resources Development Act
of 2007.

I will parenthetically note for the record that this is a milestone
in the Committee’s oversight role. Since I was elected Chairman,
it is the 50th oversight hearing conducted by the Committee since
January of 2007.

My predecessor’s, for whom I was administrative assistant, por-
trait hangs in the corner of the Committee room. John Blatnik
served as Chair of this Committee for 4 years. He served in the
House 28 years and was the first Chairman of the Special Inves-
tigative Committee on the Federal Aid Highway Program, estab-
lished at the direction of Speaker Rayburn 3 years after the inter-
state highway program was enacted to inquire into allegations of
fraud, corruption, and abuse in the implementation of the inter-
state program and the Highway Trust Fund.

There were just scattered reports of abuse of the right of way ac-
quisitions, of construction practices, of concrete not being poured
that was not up to engineering standards of bridges that were built
that were not 16 feet but a lower elevation. And Speaker Rayburn
said, “I don’t want this largest public works program in the history
of the country and maybe in the history of the world to get off to
a bad start.”

And John Blatnik was a combat paratrooper in World War II,
served behind Nazi lines in what is today Slovenia, rescuing Amer-
ican airmen shot down by the Nazis hiding in haystacks and barns
and grottos to stay out of the reach of the Nazi forces. He was a
tough guy. He was the right guy to select for that responsibility,
meticulous in his work.

And the result of the work of the Subcommittee was that, among
other things, no State had internal audit and review procedures for
their highway programs. They had never seen as much money as
was coming out of the Highway Trust Fund, and they didn’t know

o))



2

how to handle it and weren’t prepared to handle it. As a result of
those investigations, every State adopted internal budget review
management procedures.

Furthermore, 36 people—contractors, State officials, and Federal
highway—then Bureau of Public Roads personnel—went to Federal
and State prison; and lessons were learned in the contractor com-
munity. But it was tough oversight by this Committee, meticulous,
thorough review of the work that kept the Federal highway pro-
gram on a straight and even path.

But we are not here to review corruption or fraud or abuse but
rather the principle of oversight which is to—just as the executive
is directed by the Constitution to take care that the laws are faith-
fully executed, so is the legislative branch directed to ensure that
the executive does its job properly, that laws are implemented as
intended by Congress, and also to learn lessons from implementa-
tion that may result in further legislative changes.

We enacted the Water Resources Development Act on November
8, 2007, overriding a Presidential veto. In the history of the Con-
gress, there have been 1,174 vetoes; and only 106 had been over-
ridden. Ours was the 107th.

I must give credit to Mr. Mica, who led the charge on the House
floor; Ms. Johnson, who is Chair of the Water Resources Sub-
committee. I was in the hospital having my neck operated on, in-
stalling titanium rods to overcome the adverse effects of a bicycling
accident 20 years earlier that is now starting to cut off use of
hands and feet.

So, without my presence on the floor, the House overrode that
veto by a vote of 361 to 54. The Senate followed suit two days later,
79-14. That is a really strong affirmation of the principles of that
bill.

I go into some detail because this wasn’t just an afterthought of
action. That bill was the culmination of 7 years of pent-up demand
for projects, for authorization of funding of the needs of navigation,
flood control, water resource—water protection, levees, restoring
the Everglades, and a whole host of other issues.

The bill had such enormous support because Mr. Mica and I
worked together right at the outset of the session to scrub all of
the projects that had passed this Committee in the three previous
Congresses but had never been acted on, at least in one session,
never acted on by the Senate Environment and Public Works Com-
mittee and never passed by the Senate. We never got to conference
on those issues. But they had passed the House.

So let us start there with the projects that we know, and let us
have a new process by which every Member must sign a document
that he has no personal, family, or financial interest in the project
and put all of the projects on our Committee web so we have com-
plete transparency and openness.

Among those 900 projects were new authorities for the Florida
Everglades, the restoration of the coastal wetlands of Louisiana
and Mississippi following Hurricanes Katrina and Rita, the mod-
ernization of the water transportation system, upgrading the five
principal locks on the Mississippi and two on the Illinois River re-
spectively from 600 to 1,200 feet.
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It is intolerable that barge traffic takes 820 hours round trip
from Clinton, Iowa, to New Orleans, the world’s most important ex-
port facility because the locks on the Mississippi and one each on
the Ohio and Illinois were built in the 1930s. The 600 foot lengths
in tows—the barge tows are 1,200 feet, and our competitors in
Brazil have a 2,500-mile advantage and a 3-day sailing advantage
over our grain production in the upper Midwest. And the port in
New Orleans can’t be as efficient as it is designed to be because
it takes so long for product to get there. So we included the mod-
ernization of those locks in that legislation.

We also adopted reforms for the Corps of Engineers. The old par-
adigm of dam it, ditch it, drain it, which the Corps had been ac-
cused of, was going to change.

We had hearings over many years to review how it would do
mitigation, for example; and, in fact, we had an amendment in
1978 that my Minnesota colleague, Republican colleague from Min-
nesota, Al Quie, from southeastern Minnesota, and I cosponsored
to require mitigation to be done concurrently with the construction.
Because it was so often the case that the Corps got to the end of
the process and, oh, we would love to do that mitigation, but we
ran out of money. And we completed the process, so we don’t have
time to do this, and we just throw the dredge spoils over the levee
on the other side and damn the consequences.

That has got to change, and we enacted—we had an amendment
in the WRDA bill that would require mitigation to be done in ad-
vance or concurrently with the construction and the funding. Well,
it hasn’t been done. We reinforced that language in WRDA in 2007.

Larger, more controversial projects have been the subject of nu-
merous court cases and review by outside groups and controversy
and the focus of a three-part series by the Washington Post, the
New York Times, and many other newspapers saying the Corps
was not doing its job properly.

So we required, in that legislation, the Corps to submit larger,
more controversial projects to outside independent review, to im-
prove the quality of modeling and analysis, resulting in sound con-
clusions based on data, based on sound analysis. We directed the
Corps to update how it plans and implements the projects.

The principles of 1983, developed before the Corps had an envi-
ronmental mission or before the no net loss of wetlands policy was
adopted, those principles had to be updated and was directed to be
done in WRDA 2007 to reflect sustainable development, rather
than exploitive economic development such as the Mississippi River
Gulf Outlet, to avoid unwise development of or, in fact, destruction
of floodplains.

But rather than swiftly and quickly embracing the reforms of
WRDA 2007, the Corps has been slow to implement; and it has not
followed the direct language of the statute and congressional in-
tent.

Today, we release a report that highlights several of the Corps’
shortcomings on improved mitigation, independent review, and the
planning principles guidelines. These were major subjects of our
discussions over a period of years. They were the point of agree-
ment between the House and the Senate that resulted in WRDA
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2007 and in this enormous vote that we had on both sides of the
aisle.
[Information follows:]
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INTRODUCTION

On November 8, 2007, Congress enacted the Water Resources Development Act
of 2007" over the veto of the Prqsident.z Enacting the Water Resources Development Act of 2007
(WRDA 2007) was only the 107 successful veto override in the history of the Congress.

WRDA 2007 was the culmination of seven yeats of pent up demand for authorizations to
address the Nation’s water tesources needs. Among its over 900 projects or programs are significant
aew aathorities associated with the Flotida Everglades, the restoration and protection of coastal
Louisiana and Mississippi following the devastation of Hurricanes Katrina and Rita, and
modernization of the nation’s water-based transportation system,

In addition to its project and program authorizations, WRDA 2007 includes the most
sweeping reforms of how the Department of the Army’s Corps of Engineers develops and
implements its projects and programs since the Water Resources Development Act of 1986 Since
November 8, 2007, the Department of the Army and the Corps of Engineers have been slow to
implement the progratumatic reforms and projects contained in that law. Where the Army and the
Corps have implemented reforms, the results often have been inadequate and inconsistent with the
statute and Congressional intent.

The WRDA 2007 reforms had common goals of increasing transparency and accounuability
while modernizing the Corps program from its old paradigm of “dam it, ditch it, and drain it.”

Refortus to the Corps” mitigation program would force the Cotps to identify how it would
meet its mitigation requirements upfront, rather than as an afterthought. The Corps would also
have to actually monitor mitigation success, ot the lack thereof, and take steps to ensure success,
while presenting an annual report to Congress on its efforts.

The Corps would be requited to submit its larger and more controversial project proposals
to outside, independent review with the goal of improved quality of modeling and analysis. Data
and analysis would lead to sound conclusions, rather than conclusions driving data and analysis,

WRDA 2007 also called for the Cotps to update how it plans and implements it projects.
The old water resoutces principles of 1983 — developed before the Corps had an environmental
mission ot a no net loss of wetdands policy — would be updated to reflect sustainable rather than
exploitive economic development, avold the unwise use of floodplains, and recognize values to
low-income communities,

However, rather than swiftly and enthusiastically embracing the reforms of WRDA 2007, the
Corps has been slow in its implementation, and has often modified its implementaton to fit its
intended results at the expense of the language of the statute and Congressional intent.

T Public Law 110-114, 121 Star. 1041

2 On November 6, 2007, the House of Representatives voted 361-54 10 overnde the veto. On Novembec 8, 2007, the
Senate voted 79-14 to override the veto.

3 Public Law 99.662, 100 & 882, Discussions with sendor sialf of the Corps of Bngineers and the Assistant Secretary
of the Army for Civil W reveal that the expected timeframe for implementation was two years, ox by

November 2009, The Corps and Assistant Secretary aze well behind rhis dmerable,

2
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That the Cotps would seek to implement its program beyond the authority or intent
Congress granted to it is not new. Recent examples include:

St. Johns Bayou and New Madrid Floodway — A court ruled that the Corps violated the
Administrative Procedutes Act, the Clean Water Act, and the Nadonal Environmental Policy
Act in justifying constmcting the project, and ordered the \Cmps to halt the project and
restore the work already undertaken.

Yazoo Backwater Area Pumps — EPA determined that the proposed project would have an
unacceptable adverse effect on fishery ateas and wildlife, adversely affecting some 67,000
acres of wetlands and other waters of the United States, and denied the permit necessaty to
construct the project.

Buford Dam/Lake Sydney Lanier ~ A court ruled that the Corps had unlawfully changed the
operating purposes of Buford Dam to provide water supply to Atanta without
Congtessional anthorization. The coutt gave the Cotps three years to change its opetation
ot obtain Congressional approval.

WRDA 2007’s emphasis on transparency, accountability, and modernization were intended
to prevent future shortcomings such as those above. Unfortunately, there are many examples of
WRDA 2007 implementation whete the Corps has fallen well shout. Critical areas such as
raitigation, indepeadent review, tevisions to the planning principles and guidelines, the applicaton
of the Davis-Bacon Act, sueamlining the project formulation and delivery process, improved
seditnent management, and flexibility in financing ptojects all conrain flaws that teflect either
indifference to Congressional action or to the policies that action represents.

WATER RESOURCES DEVELOPMENT LEGISLATION

Water resources development acts typically contain project authorizations, project
modifications, and programmatic changes that affect how the Department of the Army’s Corps of
Engineers plans, constructs, and operates and maintains water resources projects.

Water resources development acts are intended to be enacted every two years. However,
priot to WRDA 2007, the Warer Resoutces Development Act of 2000 was the most recent
enactment.”

In addition to its project and program authorizations, every water resoutces development act
includes programmatic changes in how the Cotps plans, constructs, and operates and maintains its
projects. WRDA 2007 includes the most sweeping reforms of how the Department of the Ammy’s
Corps of Engineers develops and implements its projects and programs since the Water Resources
Development Act of 1986.°

P Water resources projects may include projects that provide economic and environmental benefits associated with
coastal and inland navigation, structural and nonsuuctural flood damage reduction, hurricane and storm damage
reduction, enviconmental restoration and protection, water supply, recreaton, and hydropower.

5 Public Law 106-341, 114 Star. 2372,

¢ Public Law 99-662, 100 Srar. 4082, Discussions with senior staff of the Corps of Engineers and the Asuistant Secretary
of the Army for Civl Works revesl that the expected timeframe for implementation was two years, or by

November 2009, The Corps and Assistant Secretary ave well behind this dmetbla.

A\



COMMITTEE ACTION

In April, 2008, the Conumittee initiated oversight of WRDA 2007 implementaton. The
Committee learned that neither the office of the Assistant Secretary for Civil Works nor the Corps
of Engineers is implementing WRDA 2007 in a timely manner, and neithet office possesses
information sufficient to determine whether district and division offices are implementing the law.,

The lack of information and awareness at the Washington, D.C. level severely inhibit the
ability of the Cotps to achieve the results of WRDA 2007 as intended by Congress.

WRDA 2007 includes scores of project authorizations and modifications, and several
programmatic changes in how the Corps implements the civil works progtam. Of the over 900
projects or programs of WRDA 2007, the Corps of Engineets identified 726 individual sections in
WRDA 2007 to be addressed for implementadon. As of October, 2009 (the last update provided to
the Cotamittee), the Corps mumintains that it had issued necessary guidance on about 65% of these
items. The Corps’ statistics ate misleading, however,

For example, of the 726 individual sections the Corps identifies, it lists 203 as included in
Tide T - Water Resources Projects, and claims that implementation guidance has been issued on
96% of the projects in that title. However, to reach that number, the Cotps must include each of
the 46 projects with Chief of Engincer’s reports, plus each of the specifically listed small projects
under the various Continuing Authorities Programs’ and any special language for any of the
Continuing Authorities Program projects.

Additionally, of the 203 items identified for Tide T, 180 of the guidances either direct no
further action without specific funding or allow for implementation in accordance with normal
budgeting and policy considerations and no special instructions. Therefore, only 23 of the 203 items
in Title I required any real “guidance” to be implemented, and 13, or 57% of these guidance

documents have been issued.

Representatives from the Cotps briefed Committee staff on WRIDA 2007 implementation
on February 16, 2010. In multiple cases, the Corps’ calculations for the percentage of guidances
issued for each tde did not match data otherwise available to the Conunittee. That there are
apparent discrepancies indicates that the Corps is relying on an eatirely different data set or a
process that is not publicly available. The methodology and process by which the Corps reached
these calculations raises questions on the consistency of data analysis. It also raises the issues of
wansparency and accountability that WRDA 2007 sought to address.

In caleulating the implementation rate for WRIDA2007, the Corps would be better served by
calculating the number of necessaty actions and working toward achieving that goal. While such an
effort does not address the qualitative differences among legislative provisions, it allows for direct
analysis.

" The Continuing Authorities Program is the collective term for the general authority given to the Secretary of the Army
in various statates to carry out small projects without specific Congressional authorization, For each type of project in
the Costinuing Authorities Program, the Federal investnent is imited and there are annual programematic lmits. Project
purposes include flood damage reduction, navigation, beneficial use of dredged material, aquatic ecosystem restoration,
project modifications to improve the environment, aquatic plant contxol, and emergency streambank repair.
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WRDA 2007 HISTORY AND IMPLEMENTATION

A significant contributor to the inability of Congress to enact water resources development
legislation between 2000 and 2007 was the policy dispute over the ateas often referred to as “Corps
reform.” The central elements of this reform were: 1) strengthen the effectiveness of the Corps’
titigation program; 2) establish requitements for independent review of proposed projects that were
large or controversial; and 3) revise the planning principles and guidelines that the Cotps uses to
develop its project recommendations.

The requirements for conducting independent reviews and strengthening the mitigation
program became effective immediately upon enactment® The revised principles and guidelines wete
to be issued no later than November 8, 2009.° Notwithstanding 28 months since enactment, the
Corps’ progress in implementing these provisions has been slow and inconsistent.

The guidance on implementing the reforms to the mitgation program was not issued until
August 31, 2009, 21 months following enactment, even though the requirements became effective
immediately. Tn addition to being tardy, the Assistant Secretary and the Cotps have no mechanisms
in place to determine compliance.®

WRDA 2007 also requited 2 mitigation status report where Congress could be informed of
those projects that required mitigation, whether under construction or completed, and the status of
that mitigation. The report is required to be provided concurrent with the submittal of the
President’s budget. The report was not submitred for 2008, and was late and not fully responsive in
2009."

The 2010 report was an improvement over 2009, However, the 2010 report continues the
inconsistent methods of calculating percentage of mitigation completed ~ some projects are based
upon expenditures and some are based upon acres acquired.

The initial guidance on independent review was issued on August 22, 2008. Despite
questioning from the Committee, it is apparent that the Corps has not determined the actual
applicability of the independent review requirement. Instead, the Corps has chosen to apply
independent review to projects where none is requited to the detriment of the statutory
requireraents. Where independent reviews have been conducted, the Corps chooses to follow

8 Unless otherwise stated in the enacting legislation, all provisions of law become effective upon enactment. Some
period of transition s often necessary for significant changes, but that period should be as short as possible.

? WRIA 2007, Section 2031(b), 42 US.C. 1962-3(b}.

¥ In a letter 1o Chairman Oberstar from Assistant Secretury Woodley dated May 1, 2008, Assistant Secrerary Woodley
stated, “we cannot say that any ongoing project study has been modified subject to revised section 906 and section
20367 In 4 letter to Chairman Oberstar from Assistant Seerctary Woodley dated July 18, 2008, Assistant Secretary
Woodley stated, “the Corps is a decentralized organization and the majority of the detatled informuation resides at the
district level” .

Y The report consisted of data that were not uniformly generated or comparable, and provided no qualitative
characteristics of the mitigation. In shout, it did not provide the information the law required,
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guidance that does not fully reflect the statutory requirements.” In some instances the Corps does
not even follow its own guidance.”

On revising the principles and guidelines, the previous administration determined that it
would not follow congressional direction and would instead develop revistons only to the principles
and standards, delaying revisions to the guidelines indefinitely. Even these more modest revisions to
the principles and standards are so far behind schedule that the public review of the current draft
will not even be conpleted until November 2010 at the earliest. That will only include the principles
and standards, leaving the more detailed and critical guidelines to be finalized subsequently. Any
agency-specific guidelines will require even more ime. The President’s budget proposal for
FY 2011 indicates that the guidelines ate not even scheduled to be complete undl FY 2013 — four
years after the statutory due date.

GENERAL IMPLEMENTATION ISSUES:

When a new Water Resources Development Act becomes law, the Office of the Assistant
Secretary and the Chief of Engineers determine what provisions tequire specific guidance to be
propetly implemented. These implementation guidances can be relatively short and simple or
lengthy and detailed depending on the nature of the undetlying statutory provision.

The implementation guidance documents for WRIDA 2007 do not appear to have been
issued with a sense of priority. Significant programmatic changes with immediate and universal
applicability call for immediate attention. Clearly this group would tnclude the independent review
requirements and mitigation reforms. Instead, programmatic guidances were delayed while gnidance
documents for unfunded activities that would not be implemented wete routinely issued."

In developing implementation guidance, the Assistant Secretary and the Cortps should have
allocated resoutces to programmatic changes that have universal applicability and immediate
effective dates. Of equal importance would be project related provisions that have immediate
impact on funded actyides, or immediate impact where funding is not necessary.

The effects of the failure to create an adequate triage for issuing guidance documents wete
demonstrated by Assistant Secretary Woodley stating to Chairman Oberstar that efforts on
implementation were delayed for lack of resources.”” Had resources been allocated subject to proper
priotitization, more significant guidance documents could have been issued more promptly.

12 See, Civil Works Review Policy, Circular 1165-2-209, January 31, 2010,

8 Corps guidance requires thas district offices post independent reviews on the district websire. However,
notwithstanding that the review on the Mid-Chesapeake Bay Island Ecosystem Restoration Project, Chesapeaks Bay,
Dorchester County, Maryland is dated January 23, 2008, the review report was not available on the Baltimore District
website as of February 23, 2010.

* The guidance documents for the no action items in Title I were issued in March and July 2008, both before the
documents for mitigation and independent review.

3 For example, in 8 tetter to Chairman Qberstar from Asststat Secrerary Woodley dated October 20, 2008, Assistant
Secretary Woodley stated, “The Anmy will require significant resources to complete the revision of procedures and we
likely do not have sufficient funding within the General Expense Account to carry out such work.”
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The failure to follow a prioritization process resulted in guidances being issued that call for
no farther action absent subsequent appropriation, and provisions of WRDA 2007 that require
immediate impletmentation having no guidance documents.

SPECIFIC WRDA 2007 PROVISIONS
Independent Review:

Section 2034 of WRDA 2007™ established independent teview requirements for cettain
project studies.”” Reviews are required if the project cost is expected to exceed $45 million, if the
governor of an affected state requests a review, and if the Chief of Engineers determines that a
project is controversial.* A project may also be subject to independent review if the head of 2
federal or state resource agency determines that the project is likely to have a significant adverse
impact on environmental, cultural, or other resources under the agency’s jatisdiction.”

A lerter requesting information on what projects were subject to independent review was
sent to Assistant Secretary of the Army John Paul Woodley on April 17, 2008, with a response
requested by April 25,

Because WRDA 2007 and the independent review requirements became law on
November 8, 2007, and over five months had elapsed, the Committee expected that the Cotps
would know what studies were subject to teview. The data submitted to the Committee indicated
that the Corps did not.

In response to the question of what project studies were subject to the review requirements
of §2034, the Assistant Secretary provided data indicating that 263 projects weze subject to §2034
reviews.” However, in a recent submittal 1o the Comumittee™, the Assistant Secretary indicated that
only 20 project studies with an estimated cost greater than $45 million ~ studies that triggered the
requirements of §2034 ~ were currently underway,”

The same submission from the Assistant Secrerary stated that the Corps has conducted 15
independent reviews since WRDA 2007 became law. However, in that satme submission, the
Assistant Secretary’s data indicate that of the 20 project studies subject to §2034 because of costs
greater than 545 million, six have ongoing or completed independent review. These data simply do
not match, and indicate a continuing lack of awareness of the status of WRDA 2007
implementation.

1833 US.C. 2343,

7 A project study subject to review is defined as a feasibility study or reevaluation study for a water resources project,
including the environmental impact statentent prepared for the study; and any other study associated with 2 modification
of a water resources project that includes an environmental impact statement, including the envionmental impact
statement prepared for the study.

1 Section 2034(2)(3)(A), 33 U.S.C. 33@)(3)(A).

9 Section 2034()(3)(B), 33 U.S.C. 2343 () (B).

2 Information provided to Chairman QOberstar as of August 8, 2008.

2 Letter from Assistant Secretary Darcy to Chaioman Oberwstar dared January 25, 2010,

2

id.
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To date, the Corps has shown a tendency to have independent review occur for draft
feasibility reports.” However, restricting reviews to decision documents ~ such as draft or final
feasibility reports — can perpetuate deficiencies in the planning process that the independent review
process was intended to ameliorate.

Section 2034 allows for an independent review at any titne in the study process. In order to
avoid “gotcha™ issues atising for the first time at the end of the study process, Congress included
language calling for the Chief of Engineers to make a determination as to whether to conduct an
independent teview at three specific times during the study. These times are: 1) when the without
project conditions are identified (status quo); 2) when the aray of alternatives to be considered is
identified (what options will the Cotps explore); and 3) when the preferred alternative is identified
(the likely recommended project). The implementing guidance for §2034 does not include these
references. The result can be that review comes too late in the process and results in wasted time
and money.

The significance of determining whether an independent review is called for earlier in the
study process is demonstrated by the ongoing study to deepen Boston Harbor, Massachusets.

"The Final External Peer Review Report for Boston Harbor Navigation Imptovement™
identified significant issues with certain economic assumptions contained in the Corp’s report®
Eatlier review of underlying economic assumptions could have allowed for corrections before the
report was completed, and saved many months and millions of dollars in conducting the study.
Because the review came at the end of the study, the Corps and the project sponsor incurred costs
and delays unnecessarily.

The revised guidance contains other significant flaws.

Section 2034 contains very natrow exceptions to its mandatoty review requirement for
projects costing more than $45 million” One of those exceptions is for high cost expenditures
specified as involving only the rehabilitation ot replacement of existing hydropower turbines, lock
structures, ot flood control gates within the same footprint and for the same purpose as an existing
watet tesources project. The expenditures must also be for an activity for which there is ample
experience within the Corps and industry to treat the activity as routine, and there must be minimal
life safety isk.

This is one set of circumstances that allow for sme exception. However, the Corps guidance
describes two exceptions. One for the stated purposes, and one for ample experience with minimal
life safety risk.” This is directly contrary to the conjunctive nature of the language of §2034.”

The guidance document also includes a blanket statement that independent external peer
reviews established under the citcular are exempt from the Federal Advisory Committee Act

2 See, Department of the Army Circular No. 1163-2-209, which discusses review of “decision documents”.
HBattelle Memorial Institute, June 3, 2008,

B Similar deficiencies were also identified internally by the Corps of Engineers Civil Works Review Board.
% There are no exceptions for the other mandatory reviews.

% Civil Works Review Policy, Circular 1165-2-209, paragraph11.d.(3)(b).

B L20346)(5)(B), 33 US.C. 3435 B
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(FACA).” While §2034()" does include 2 FACA exemption, it is limited to “a peer review panel
established under this section.” The guidance document is broader than §2034,” therefore it must
be clarified that only reviews under §2034 are permitted under the FACA exemption. The other
alternative is that the Corps must make an affirmative determination that §2034 applies. For
projects under $45 million, that most likely would involve a determination that the project is
controversial. Naothing in the guidance addresses this siruation, and it is doubtful that the Corps
wants to designate scores of projects as “controversial” for the sole purpose of obtaining a FACA
exemption. The bona fides of such a charactetizaton would also be questionable.

Section 2034 requires that the Committee and the Senate Committee on Envitonment and
Public Wotks be notified prior to the initiation of a review under that section, Compliance with this
requirement has been sporadic. The Committee has not received the required notifications even
though the Assistant Secretary’s submission of January 2010 states that 15 reviews have been
conducted. The failure to follow the statute and notify the Committees is another indication of the
lack of coordinated implementation of §2034.

Mitigation:

Section 2036 of WRDA 20077 amended §906 of the Watet Resources Developraent Act of
1986 to improve and strengthen the mitigation program of the Cotps. Congressional suppott fot
§2036 grew from awateness that too often mitigation for activities of the Corps has been an
afterthought with too little attention to its implementation, and very little attention to its success. In
short, the Corps was not fulfilling its responsibilities under the law to mitigate for the damages
caused by the construction and operation of its projects.

Section 906 of WRIDA 1986 established requirements that Corps project studies include
specific plans to mitigate for the damages associated with their construction. It also required that
mitigation (including land acquisition) be undertaken beforz any construction of the project, or
concurrently with construction of the project if the Secretary determines such concurrence to be
appropriate. Section 906 allows construction of mitigation measures to be accomplished concurrent
with project construction.”

The Corps in its implementation of §906 effectively ignored Congressional ditection to
implement mitigation in advance of project construction.® There is no mention of the statutory
requirement that the first emphasis of §906 is that mitigation be undertaken before any construction
of the project. Furthermore, the Cotps did not track mitigation implementation or success.”

»5US8.C. App.

33 US.C. 23430,

3 “This circular addresses OMB peer review requirements under the “Information Quality Act” and the Final
Information Quality Bulletin for Peer Review by the Office of Management and Budget {referred 1o as the “OMB Peer
Review Bulletin™).” Circular 1165-2-209, paragraph 1.

32121 Srat. 1092,

B33 US.C. 2283,

id.

» See, Planning Guidance Notebook, ER 1185-2-180, Apnl 22, 2003, p. 2-5, “Mitigation measures determined to be
appropriate should be planned for romanrent implementation with other mujor project features, where practical.”
Ephasis added.

% See, discussion in Regulatory Guidance Letter 08-03, October 10, 2008, which states, "Recent studies by the
Government Accountability Office {GAQ) and National Research Council (NRC) indicated that the U5, Army Corps of



14

Section 2036 includes language that requited the Corps to establish success criteria for
mitigation efforts, placed responsibilities for monitoring success, and charged the Corps with
consulting with State and Federal tesource agencies to determine mitigation success, Finally, §2036
requires the Secretaty to submit {contemporancous with the President’s budget submission) 2
mitigation status report to the Committees” on the status of projects that require mitigation, the
status of that mitigation, and the results of the consultation.

Despite §2036 and the amendments to §906 being effective upon enactment, the
implementation guidance was not issued until August 31, 2009, over 21 months after enactment, and
a full year afrer Assistant Secretary Woodley wrote that it would be complered.”

In April, 2008, Chairman Oberstar wrote to Assistant Secretary Woodley secking
mformation on the implementation of §2036 — over five months from enactment. The chairman
requested a list of project studies that include or will include a mitigation component, plus a second
request for a list of studies containing a mitigation component completed by the district engineer or
noticed for public comment since WRDA 2007 was enacred. The Assistant Secretary’s response did
not provide the requested information.” Rather than commit to providing the requested
information, the letter stated, “T will provide you additional information as it becomes avatable and
look forward to working with you on these important efforts.” ¥

A follow up request was made on June 20, 2008, for a list of ongoing studies that have a
mitigation component, plus the second list of studies containing a mitigation component completed
by the district engineer or noticed for public comment since WRDA 2007 was enacted.

By reply dated July 18, 2008, Assistant Secretary Woodley provided a table listing ongoing
studies with mitigation components based upon “information we have to date.” *

This response raises two concerns on WRDA 2007 implementation. First, a full eight
months following enactment of the mirigation teforms, the Assistant Secretary did not possess the
dara necessary to evaluate compliance with the statute. The second concern is that the Assistant
Secretary did not update the information except in response to additional congressional inquiry.

The implementation guidance for §2036 contains several troubling components.
The guidance continues the policy that mitigation efforts ate to be incrementally justified.”

This policy is not only inconsistent with §906 of WRDA 1986 as originally written, it is contary to
the intent of the amendments to §906 contained in §2036 of WRDA 2007,

Engiaeers (Corps) was not providing adequate oversight to ensure that compensatory mitigation projects wese
successfully replacing the aguatic resource functions lost as 2 result of permiteed activides™

¥ The Committee on Transportation and Infrastructure of the House and the Committee on Environment and Public
Works of the Senate.

# See, letter from Assistant Seceetary Woodley to Chaieman Oberstar dated May 1, 2008, “Tmplementation guidance will
be developed based on the gap analysis and should be completed by Avgust.”

¥ Letter from Assistant Secretary Woodley to Chairman Oberstar dated May 1, 2008,

S0 id

# The letter acknowledged that the table would be “updated as additional information is acquired and will be provided
to you”

10
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Amended §906 requires that any proposal for authotization of a water resources project
must contain a specific plan to mitigate fish and wildlife losses created by such project, or a
determination that the project will have negligible adverse impact on fish and wildlife.® The Corps’
intetpretation leads to less than full mitigation. Instead, the Corps conducts mitigation “to the
extent incrementally justified”, * or sufficient such that “only negligible adverse impacts remain.” *

Section 906 does not permit the implementation that the Corps seeks. In the
implementation guidance mitigation planning statement, the Corps states that it will use the
mitigation planning process to “compensate for non-negligible impacts to aquatic and tetrestrial
resoutces to the extent incrementally justified and to ensure that the recommended project will not
have more than negligible adverse impacts on ecological resources.” *

In breaking down this policy into its three parts, the Corps is correct that mitigation
planning is to compensate for “non-negligible impacts”. If impacts are negligible, no mitigation is
requited. The second part of the policy is flawed in that there is no authotity in §906 to apply an
incremental cost analysis that results in adverse impacts remaining unmitigated. The third part of
the policy is also flawed in that the Corps misinterprets §906 fo require mitigation up to the point
that only non-negligible impacts remain following compensatory measures.

Section 906 does not require mitigation such that only non-negligible impacts remain,
Section 906 requires that every water resources project contain either, “(A) a recommendation with a
specific plan to mitigate fish and wildlife losses created by such project, or (B) a determination by
the Secretaty that such project will have negligible adverse impact on fish and wildlife.” ¥ These
clauses are written in the disjunctive for a purpose ~ impacts are mitigated, ot the impacts are
negligible. The clauses were not written such that mitigation should occur until the impacts are
negligible. By definition, and the Cotp’s implicit acknowledgement, the impacts are not negligible or
the Corps would not have developed a mitigation plan.

Congressional intent is further demonstrated by the language in §906 that “Specific
mitigation plans shall ensure that impacts to bottomland hardwood forests are mitigated in-kind, and
othet habitat types are mitigated o not less than in-kind conditions, to the extent possible.”” *

In a recent submitral to the Chairman forwarding information provided to Senators, the
Assistant Secretary explains the use of incremental cost analysis as follows. “This method enables
the Cotps to assess whether the benefits gained by the increasingly expensive measutes are a
reasonable investment {e.g., is attaining the last 2 percent of needed mitigation reasonable if the unit
costs increase by 350 percent?)” ¥

2 Implementation Guidance for Section 2036(x), August 31, 2009, paragraph 5.2,

# Section 906(d){13, 33 US.C. 2283(d){1).

* Implementation Guidance for Section 2036(a), August 31, 2009, paragraph 4.

5 See, Draft Feasibility Report for Sabine-Neches Waterway Channel Improvement Project, Southeast Texas and
Southwest Louisiana, December 2009, VITLC,, p. VIIL-2,

* Implementation Guidance for Section 2036(a), August 31, 2009, paragraph 3.a.

7 Section 906(d)(1) (33 US.C. 2283(d)(1)).

8 id,

# Arachment included in letter from Assistant Secretary Darcy dated January 23, 2010,
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This explanation reveals several flaws in the Corps’ approach to meeting the mitigation
requirements of §906.

First, the Cotps acknowledges that the additional mitigation is “needed” and desctibes it as
such. Therefore this mitigation should be implemented to meet the requirements of §906. Yet, the
Cotps acknowledges that this “needed” mitigation will not be conducted because of cost
considerations, not environmental considerations. If the Corps is acknowledging that cettain
impacts remain unmitigated because of cost, then the Corps is not complying with the requirements
of §906.

Second, if mitigation is needed as the Corps describes, and the incremental costs of
implementing the mitigation ate significant such that the tmitigation is not included in the alternative
plans considered by the Cozps, there is no indication that the Corps adequately considers these
unmitigated costs in performing its cost/benefit analysis in the selection of the recommended plan.
This flawed analysis can distort the selection of the best plan using cost/benefit analysis.

A potential error in picking the best plan would arise because the “needed” mitigation costs
for cach of the alternatives are not included in the costs of the alternative. Describing this error
another way, the project alternatives do not reflect environmental costs that remain unmitigated.
The tesult is that by failing to meet the tequirements of §906, the Corps’ ordering of alternatives by
cost/benefit analysis may be incorrect, and the Corps may select the wrong plan,

If the costs were considered in the recommended plan, then the costs would be reflected in
the recommended plan and therefore would be justified. The Corps” concept of mitigation costs not
being incrementally justified means the Corps is both ignoring the adverse effects on the
eavironment and failing to recognize the costs in its analysis.,

Finally, even if the actions of the Corps were consistent with §906 requirements to mitigate,
which is not the case, a faiture to include the costs of the unmitigated impacts to the environment in
the recommended plan means the benefit/ cost analysis does not reflect a determination of the true
costs of the project. If there are to be unmitigated impacts on the environment, then those costs
should be included as a cost of the project. The response of Assistant Secretary Darcy indicates that
at a minimum the Corps should acknowledge the unmitigated impacts as costs. While there are
different methods to calculate these costs, the Corps could use the incremental cost of measures ot
taken as a proxy for those unmitigated costs in conducting its cost/benefit analysis. While this
policy is contrary to §906, it would at least make the economic analysis more accurate.

The Cotps’ practice on mitigation and cost analysis seeks to have it both ways. The Corps
does not include certain mitigation measutes in its reconunendations because of incremental cost
analysis, but thete is no evidence the Corps includes the costs associated with those unmitigated
impacts in its evaluation of alternatives. The gap in the Corps’ analysis can result in the Corps
tecommending the wrong plan.

Amended §906 also requires that the Secretary ensure that the mitigation plan for each water
resoutces project comply with the mitigation standards and policies established under the regulatory
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programs administered by the Sectetary.” Thete is insufficient information available to evaluate
implementation of this requitement.

Mitigation Status Report—

Section 2036(b) requires that the Secretary provide to the Committees™ a teport that
includes at least the following information for projects that require mitigation — the status of
construction, the status of the mitigadon, and the results of the consultation that is required with
Federal and State agencies on the ecological success of the mitigation. To ensure that all relevant
projects are included, the repott is to include projects that are under construction (this would require
the report to reflect both budgeted projects and Congressional additions), projects that are in the
President’s budget request (this would add any potendal new starts and projects under construction
but not recently funded), and all projects that have undergone or completed construction, but have
not completed the mitigation.

The repott was not submitted for 2008, and was late and not fully responsive in 2009.% In
shott, the report did not provide the information the law requited. The 2010 status report, while
improved, does not fulfill the statutory requitements.

The 2010 mitigation status report included information comparing the planned mitigation to
the actual efforts undertaken. This information in the 2010 report is in sharp contrast to the flawed
information provided in 2009.%

For example, for the Razitan River Basin—Green Brook Sub-basin, New Jessey flood
damage reduction project, instead of a statement that the mitigation is 40% complete as in the
2009 report™, the 2010 repott provides a description of the mitigation plan and accomplishments.
In the 2010 report for the Raritan River—Green Brook project, the report describes the project
mitigation as “130 acres of riparian habitat.” It describes the mitigation accomplished to date as,
“120 acres implemented as: 28.5 ripatian forest/streambank; +6.2 upland forest; +35.5 wetland
forest; +5.4 shb/scrub; +5.6 emergent wedand; +39.3 grassland.” This is a clear improvement in
the usefulness of the information contained in the report.

While the 2010 report is improved, it still does not meet the statutory requirements and it
suffers from data quality issues.

First, the status report does not include or acknowledge projects that require mitigation and
that are included in the President’s budget request. Instead, the transmittal letter simply states that
“a complete list of all the Corps’ projects included in the Fiscal Year 2011 Budget can be accessed
through the Cotps” internet site when this information is released by the President.”

$ Section J06(IIA), 33 US.C. 2283@)(3)().

31 Committee on Transportation and Infrastructure of the House and Committee on Enviroament and Public Works of
the Senate.

32" The report consisted of data that were sot uniformly generated or comparable, and provided no qualitative
characterstics of the mitdgaton.

3id.

3 The 40% complete charactedzation also had litrle informative value since the report did not specify whether thar
40% figure was a calculation of total expected costs or 40% of expected land acquisition.

13
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This reporting-by-reference demonstrates either indifference to or a misunderstanding of the
reporting requirement of the statute.

The status report cleasly is to include projects that require mitigation and that are included in
the President’s budget request.” Referring the Committees to the Corps’ intetnet site does not fulfill
the law. If the concern is the timing of the release of information, Congress specifically chose the
timing of the repott to be “Concurrent with the President’s submission to Congress. . . precisely to
avoid concens about making information public before being released by the President.™ Funure
reports must include all of the information Congress requested in a consolidated report.

Second, the report continues a deficiency of the first report in that it acknowledges that
“There ate different methodologies utilized by Corps districts to calculate percent of mitigation
complete.” ¥ The Corps does not identify the specific method used for any of the projects,

Using differing methods to determine the amount of mitigation completed eliminates the
ability to compare the relative progress of the Corps in meeting its mitigation requirements, and
greatly diminishes the usefulness of the information. While the Cotps should develop uniform
methods for determining mitigation status, in the interim the Cotps should at a2 minimum identify
the method used to caleulate percent of mitigation complete.

Third, the status report futnished by the Assistant Secretary inchudes a list of every project
under construction, and a second list of projects with incomplete mitigation, While a list of every
ptoject under construction is useful, it is not required by §2036 and it creates confusion between the
two documents. There are data gaps between the two lists, The list of projects with incomplete
ritigation includes projects that are not on the list of projects under construction. In some
instances the construction and mitigation ate listed as complete, so there shounld be no incomplete
mitigation. The quality of the data submission must be improved.

Finally, the transmittal letter and the footnotes to the report acknowledge that the
consultation required by §906(d)(4) does not occur. Assistant Secrevary Darcy’s letter states that the
Corps “is reviewing comments on the draft policy for the consultation process which will be
finalized by June 30, 2010.” The consultation process mandated by WRDA 2007 will not even bggin
until over 30 months following the initial requirement.

Additionally, while the Assistant Secretary’s transmittal letter states that the “results of the
annual consultation process with appropriate Federal and State agencies will be included in the next
mitigation status report”, this statement supposes that the consultation can occur, evaluations of
success made, data collected, and quality information collected and prepared suitable for reporting to
the Comumittees, all within a seven month period in advance of the President’s budget submission in
February 2011, The Cotps has not shown itself to be able to perform such tasks in such a time
period®

3 Section 2036(b)(Z)(B).

3 Section 2036(b){1) (emphasis added.)

¥ The corps uses number of acres completed divided by number of acres required in *“a number of projects”, and uses
“implementation {construction dollars spent) divided by what was required or scheduled” in “some cases.”

3 The information provided to the Chairman on January 23, 2010, stated that the final comments on the draft
consuliation guidance were to be provided by the end of January 2010, The draft guidance is less than two pages, yet the

14
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1t is also of note that the 2010 status report does not include any information on any
required consultations. Yet, in providing information on consultation associated with mitigation
plan development, of the 18 projects identified as having mitigation plaas, all 18 have consultation
listed as “TBD or ongoing.” The Cosps describes “TBD or ongoing” as indicating that “a
mitigation plan and associated consultation ate being developed but dates are not yet projected.” Tt
is possible that no consultation has occurred. However, this possibility is inconsistent with the
Statement of Assistant Seeretary Woodley that, “the Cotps currently consults with the Federal
resource agencies and States during the feasibility study phase when compensatory mitigation plans
ae prepared. .. ¥ Italso appears to be inconsistent with the recent submission of data on
mitigation plans.

For example, there is a mitigation plan contained in the Draft Feasibility Report for
Sabine - Neches Waterway Channel Improvement Project, Southeast Texas and Southwest
Louisiana, December 2009. The Corps describes the consultation as “TBD or ongoing™ in its recent
submission. Assistant Secretary Woodley wrote that consultation occurs when plans ate prepared.
The Corps should develop an improved process for consultation, or an improved communication
strategy for what is actually occurting. The submissions to Congress are inconsistent, raising
questions on the accuracy of the information.

In another example, for the Upper Yazoo Projects, Mississippi, the planned mitigation is
described as, “Purchase 16,250 acres of bottomland hardwood habitat, either cleared ot agriculture
land, for reforestation and management.” But the mitigation accomplished to date is “11,834.94
actes of bottomland hardwood habitat that has been purchased and most, 11,862 actes, has been
reforested to date, 4415 acres remain to be purchased.” The number of ryervsted actes exceeds the
acres puvhased. Such discrepancies must be corrected, or at least explained.

The Taner Harbor Navigation Canal Lock Replacement Project, Louistana is another
example. In the footnotes to the 2010 status repott, the report states:
Construction of this project was underway when the project was enjoined by Federal District
court in late 2006, pending the preparation of a supplemental EIS. The final supplemental
EIS is expected to be released for 30-day agency review in Apsil 2009.%
Clearly, a reference in a 2010 teport to an action that is “expected” to ocour in April 2009 reflects a
lack of quality in the teport. Either the action occurred and the results are known, or the action has
not occurted and should be explained as to why it is still expected last year.

The 2009 status report included identical language as footnote 4. That report was provided
to the Committees by a letter from Assistant Secretary Woodley dated April 27, 2009, Although
“expected to be released . . . in April 2009” could have occurred in very late April 2009, quality
conuol should have cotrected the report for 2010.

Assistant Secretary states that the corps will take floe manths 1o issue the final guidance. 1f it will take five months to
finalize a two page documen, consucting and reporiing on the acrual consultations in seven months appears daunting,
3 Letter from Assistant Secretary Woodley to Chairman Oberstar dated Apnl 27, 2009,

 Statas report foonote 4.
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These obvious lapses in quality control of the report raise the greater concern of the
accuracy of any of the data in the report. To achieve credibility, such apparent etrors in the report
must be corrected.

Revisions to the Planning Principles and Guidelines:

WRDA 2007 required the Secretary of the Army to revise the planning principles and
guidelines™ no later than November 8, 2009.%

The previous administration determined that it would not follow congressional direction and
would instead develop revisions only to the principles and standards, delaying revisions to the
guidelines indefinitely. The implementation guidance from Assistant Secretary Woodley stated that
he “would /e to complete this first phase of revision by November 2008 (Emphasis added))
However, even these more modest revisions to the principles and standards are so far behind
schedule that the public review of the custent draft will not even be completed until November 2010
at the earliest. That will include only the principles and standards, leaving the mote detailed and
critical guidelines to be finalized subsequently. Any agency-specific guidelines will require even
more time. The President’s budget proposal for FY 2011 indicates that the guidelines are not even
scheduled to be complete until FY 2013 — four years after the statutory due date.

The administration chose to make the draft revisions to the principles and standards
applicable to all water resources projects, not just those of the Corps.” Although the administration
has authority to revise the principles and guidelines at any time through the Warter Resources
Council®, expanding the applicability of the provisions has resulted in additional delays.

On December 3, 2009, the Couacil on Environmental Quality veleased draft revisions to the
National Academy of Sciences and the public for review. The Academy’s review is expected to be
complete in November 2010. CEQ announced a public review period of 90 days.

Additional Topics:

Too often the tendency of Corps guidance documents for WRDA 2007 is to assert the
Corps’ independence from Congressional ditection. The Corps often takes a tortuted ot narrow
reading of WRDA 2007 provisions, or it simply interprets the new law based npon existing Corps
policies while virtually ignoring Congressional intent. The discussion in this part highlights several,
but by no means all, of these instances.

¢ The planning principles and guidelines is a reference to the principles and guidelines contained in the document
prepared by the Water Resources Council pursuant o §103 of the Water Resources Planning Act (42 US.C. 1962a-2),
entided “Economic and Environmental Principles and Guidelines for Water and Related Land Resources
Implementation Studies”, and dared March 10, 1983.

SWRDA 2007, Section 2031(b), 42 US.C. 1962-3().

% The current Prnciples and Guidelines apply 1o the programs of the Corps of Engineers, the Bureau of Reclamation,
the Soil Conservation Service, and the Tennessee Valley Authority. The revisions could apply to additional programs as
well, but few other agencies develop and inplement their own water resources projects.

@ Section 103 of the Water Resources Planning Act (42 US.C. 1962a-2).

16
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Section 2003 amended §221 of the Flood Control Act of 1970% to affect the execution of
project partnership agreements (Federal—Non-Pederal agreements for executing projects) to allow
for credit for non-Federal work. The guidance contains two significant short-comings.

First, in Appendix C, paragraph 10 of the puidance, the guidance cortectly states that the
non-Federal sponsor must comply with applicable Federal labor laws covering non-Federal
construction, including the Davis-Bacon Act, the Contract Work Hours and Safety Standards Act,
and the Copeland Ant-Kickback Act. However, the guidance goes on to state that the “value of the
construction portion of in-kind contibutions gy be excluded from total project costs by the
Government, in whole or in part, as a result of the non-Federal sponsor’s failure to comply with its
obligations under these laws.” (Emphasis added.)

The failure to comply with applicable Federal labor laws is a fatal flaw in eligibility for credit.
Use of the word “may” implies that there may be instances when failure to comply would not
preclude credit for wotk cardied out by non-Federal sponsors. Any such instances would be
contrary to the intent of amended §221 and U.S. Department of Labor position,

The applicability of the Davis-Bacon Act to work performed by non-Fedetal interests for
which credit or reimbursement would be forthcoming was settled by the Department of Labot in
December 2000, with following guidance by the Corps in July 2001. There is no ambiguity.

In December 2000, Assistant Secretary Joe Westphal wrote to Administrator T. Michael
Kerr (Wage and Hour Division, Depattment of Labor) inquiring whether non-Federal sponsors
were “to pay Davis-Bacon Act wages where wotk performed by the non-Federal sponsor will be
reimbursed o credited toward the non-Federal share [of a water resources project.)”

In response to the request of Assistant Secretary Westphal, Administrator Ketr stated that
“the typical PCA [project cooperation agreement], as well as any contracts to perform the
construction that are subsequently entered into by the non-Federal sponsor, would be covered by
the Davis-Bacon Act.” ¥ After describing the normal circumstances surrounding construction by
non-Federal sponsors, Administrator Kerr stated that such circumstances “must include the
Davis-Bacon Iabor standards provisions.” *

The Corps followed up this interpretation of the Department of Labor with a memorandum
for major subordinate commands (the division offices.) ® In that memorandum, MG Hans A. Van
Winkle stated clearly that “all construction thart flows from the project cooperation agreement that
non-Federal interests perform for credit against the non-Federal share, or for reimbursement, must
be covered by DBA” ™

%42 U.5.C. 1962d-5b.

% Letter from Assistant Secretary Joseph W, Westphal to Admintstrator T. Michael Kerr, December 21, 2000,
& Letter from Administeator T. Michael Kerr to Assistant Secretary Joseph W, Westphal.

& 4d.

@ Implementation of Department of Labor Guidance on Applicability of Davis-Bacon Act to Non-Federal
Work-in-Kind Performed Pursuant to Project Cooperation Agreements, july 19, 2001,

id. at paragraph 3. DBA is 2 reference to the Davis-Bacon Act.

17
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The applicability of the Davis-Bacon Act to work which will receive Federal eredit or
reimbursement is well settled. The implementation gnidance for §2003 does not accurately reflect
that applicability and is inaccurate.

Second, the guidance states that there will not be credit for work paid for by the non-Federal
sponsor using funds provided by another Federal agency unless the other Federal agency “verifies in
writing that expenditure of such funds for such purpose is exprossy authoriged by Federal law.” ™ The
requirements that the use of the funds be verified in writing and expressly authorized exceed the
clear language in the statute and will operate as an impediment to achieving Congressional intent in
allowing flexibility in non-Federal financing,

Congress addressed the use of other ageney funds in §2007 of WRDA 2007. When
Congress considered and enacted §2007, the Corps had in effect policies that prohibit the use of
Federal funds by non-Federal sponsors to satisfy any part of the non-Federal cost shate unless the
Federal agency providing such funds verified in writing that expenditure of such funds is expressly
authotized by statate.”

If Congress wanted the Corps to continue its existing policy, Congress did not need to act.
However, Congress specifically rejected the Corps policy by enacting §2007. Congtess changed the
test for eligibility to “if the Federal agency that provides the funds determines that the funds are
authorized to be used to carry out the study or project.”  This is a less strenuous test than existed
prior to WRDA 2007.

"The guidance on non-Federal sponsors using Federal funds™, both in the context of
receiving credit and basic eligibility, is another example of Corps guidance ignoring the language in
the statute and Congressional intent for the purpose of accomplishing its policies, not Congress’
policies.

Section 2045 — Project Streamlining” was included in the statute to address the serious
delays that occur in the Corps planning process. The Secretary was tasked with developing and
implementing a coordinated review process for the development of water resoutces projects, The
intent of the provision was to make reviews simultaneous rather than sequential. Now, three yeats
into implementation, the Corps has yet to issue implementing guidance for §2045.

Sections 2022 and 2023 increased the Federal per project limits on carrying out small
projects for navigation (§107 of the River and Hatbor Act of 19607 and protecting public property
from etosion (§14 of the Flood Control Act of 19467, respectively. Congress has periodically
increased the level of Federal participation to reflect increasing construction costs. However, in the
implementation guidance the Corps states that “the increased per-project limits only apply to §107
and §14 projects that do not have an executed PPA [project parinership agreement] as of

" Appendix C, paragraph 8. (Emphasis added )

2 Policy Guidance Letter No. 13: Use of Federal Funds to Meet Local Cost Sharing Requirements, January 25, 1989.
B33USC 2222

7 Implementation Guidance for Section 2007 of the Water Resources Development Act of 2007 — Use of Other Federal
Funds, March 28, 2008,

»33U8.C. 2348

33 USC AT

133 US.C T0Lx
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7 November 2007. Therefore, existing PPAs executed on or before 7 November 2007 will not be
amended to raise these limits.”

The refusal to amend project agreements whete the level of Federal participation is increased
is contrary to §2008 of WRDA 2007, 2 section for which no implementation guidance has been
issued.

Section 2008(2)" provides:
Upon authorization by law of an increase in the maximum amount of Federal funds that
may be allocated for a water resources project or an increase in the total cost of a water
tresources project authotized to be carried out by the Secretary, the Sectetary shaf/ enter into 2
revised partnership agreement for the project to take into account the change in Federal
pacticipation in the project. (Emphasis added.)
The Corps guidance for §§2022 and 2023 fails to recognize the existence of §2008, which requires a
revision in the partnership agreement to reflect the increased level of Federal participation. Through
either inadvertence ot inattention, the Corps guidance is inconsistent with the law and Congressional
intent.

Section 2037 of WRIDIA 20077 completely rewrote §204 of the Warer Resources
Development Act of 1992%. Section 204 was otiginally titled Bengficial Uses of Dredged Material and
re-titled as Regional Sediment Management. The new §204 was intended to make greater use of dredged
matetial by expanding the possible purposes beyond habitat creation and protection to include
reducing storm damage to property and to transport and place suitable sediment. It also intended
for the Secretary to develop regional sediment management plans, while fostering participation with
the States.

The Corps guidance does not reflect the Congressional goal of using regional sediment plans
as an opportunity to make better use of dredged matetial as 2 resource rather than a waste. Instead,
the guidance continues an emphasis on projects as part of a plan, rather than emphasizing creation
of a plan that necessitates projects for implementation. Improved planning was to lead to better
projects that increase the overall benefits to the Nation. The guidance fails to take advantage of this
opportunity.

The Corps guidance also perpetuates a serious misinterpretation of §207 of the Water
Resources Development Act of 1996,% which amended §204. Section 207 added a new subsection
to §204 to allow the Secretary to select a dredged material disposal method that is not the least cost
option if the incremental costs are reasonable in relation to the environmental benefits, including
benefits to the aquatic environment derived from the creation of wetlands and control of shoreline
erosion”

78 33 U.S.C. 2340(a).

121 Stat. 1094,

33 11.8.C. 2326

3 110 Stat. 3680.

#2 Section 207 of WRDA 1996 added a new subsection (e} to section 204 of WRDA 1992, Subsection (¢} was
redesignated as subsection {d) and amended in WRDA 2007,

19
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Despite the fact that §207 of WRIDA 1996 added new langnage to existing §204 of
WRDA 1992, the Cotps takes the position that “the authotities established by ‘Section 207" ate
separate and distinct from the authority established by Section 204. .. . ® Congtess did not create
authorities “separate and distinct” from §204 by including language within §204. It is inconceivable
that the Corps considers a subsection within §204 as separate and distinct from it. It appears the
Cotps was seeking to grant itself new authority to recommend large scale projects without
Congressional authorization.

The tortured nature of the Corps guidance is further demonstrated within the guidance itself.
While maintaining the fiction that subsection (&) is not a patt of §204, the guidance relies on another
subsection of §204, subsection (), to establish the appropriate level of cost-shating. While the
guidance states that cost-shating “will be in accordance with Section 103 of the Water Resources
Development Act of 1986 (33 U.S8.C. 2213),” what the law states is that the cost-shating “shall be
determined in accordance with subsection {c).” It is subsection (¢} of §204 that refers to how costs

swill be allocated and shated, including the reference to §103 of WRDA 1986.

The Corps is using part of §204 to establish the appropriate level of cost-sharing while
asserting that other parts of §204 ate “separate and distinct.” If the Cotps seeks such separate and
distincr authority it should request it, and not torrure the plain reading of the statute. This
misintetpretation of the statute should have been corrected in the new guidance, patticularly in that
§204 of WRDA 1992 was rewtitten in its entitety by §2037 of WRDA 2007, Section 207 of
WRDA 1996 has no relevance.

Section 5001 of WRDA 2007% is another example where the Corps’ implementation is
inconsistent with legislative intent. Section 5001 directs the Sectetary to assume muaintenance of
specifted navigation channels upon a determination that the assumption would be environmentally
acceptable and economically justified. The clear language of §3001 is that the Secretary take a
determination of whether the waniznance is economically justified, not the undetlying project.

However, in its implementation of §5001, the Corps asserts that the economic analysis
required to determine whethet the maintenance is economically justified required an altetnatives
analysis to determine whether the exdsting project depth was incrementally justified.” The district
offices of the Coxps interpret this langnage as requiring a feasibility level study of alternatives. This
approach could result in the study costing significantly more than the maintenance. The Corps was
tasked with determining whether the maintenance was economic, not the undetlying, existing
project.

The approach of the Corps in implementing §5001 will waste resources and is contrary to
Congressional intent.

8 Tmplementation Guidance for Regional Sediment Management — Section 2037 of the Water Resources Development
Act of 2007, April 8, 2009,

8121 Stat. 1189,

% Implementation Guidance for Maintenanee of Navigation Channels, March 9, 2009, parsgraph 3.b.
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CONCLUSION

WRDA 2007 1s 2 breakthrough statute. It ended the seven year stalemate from the prior
Water Resources Development Act of 2000, WRDA 2007 also included the most sweeping reforms
of how the Cotps plans, constructs, and operates and maintains its projects and programs since
WRDA 1986.

Howevet, rather than swiftly and enthusiastically embracing the reforms of WRDA 2007, the
Corps has been slow in its implementation, and has often modified its implementation to fit its
intended results at the expense of the language of the statute and Congressional intent.

WRDA 2007’s emphasis on transpatency, accountability, and modemization was intended to
address shortcomings that wete too often apparent. Unfortunately, there are many examples of
WRDA 2007 implementation whete the Corps has fallen well short.  Critical areas such as
mitigation, independent review, revisions to the planning principles and guidelines, the application
of the Davis-Bacon Act, streamlining the project formulation and delivery process, improved
sediment management, and flexibility in financing projects all contain flaws that reflect either
indifference to Congressional action ot to the policies that action represents.
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The Corps’ guidance for implementing mitigation was not issued
until August 31 last year, 21 months after enactment. The Corps’
field offices during the interim were trying to implement the stat-
ute without clear direction. Without the direction on formulating
adequate mitigation plans, consultation with State and Federal re-
source agencies was not happening.

Independent review, the Corps still has not supplied a definitive
list of projects subject to the mandatory requirements. The reviews
that have been undertaken were done without public notice, with-
out public input. Even completed reviews are not routinely released
publicly, way behind schedule.

The President’s budget, I was appalled to find the revisions
would be 4 years late. That is in part due to the Council on Envi-
ronmental Quality, part due to the Office of Management and
Budget.

The Corps has known and the Assistant Secretary prior to Ms.
Darcy have known that this was the intent of Congress, this is a
requirement of Congress, and it should have been leading the
charge.

The Corps has, in fact, implemented its programs beyond the au-
thority, beyond the intent of Congress. An example, St. John’s
Bayou New Madrid Floodway. A court ruled that the Corps vio-
lated the Administrative Procedures Act, that it violated the Clean
Water Act, the National Environmental Policy Act in its justifica-
tion of building the project and ordered the Corps to halt the
project and restore work already undertaken.

Yazoo Backwater Area Pumps, a project I have been familiar
with for many, many years, EPA ruled that the proposed project
would have an unacceptable adverse effect on the fishery areas and
the wildlife, adversely affecting 67,000 acres of wetland and other
areas of United States and denied the permit.

The Buford Dam-Lake Sidney Lanier, the court ruled again—the
court—the determination that the Corps had unlawfully changed
the operating purposes of Buford Dam to supply water to Atlanta
without authorization of Congress. The court gave the Corps 3
years to change its operation or get new authority from Congress.

There are other shortcomings from the emphasis of WRDA 2007
on transparency, accountability, and modernization. If the Corps is
going to win the trust of the public, particularly the environmental
community, and win rather than lose court cases, then it has to
comply with the provisions of 2007. And that is where we are going
to take this—that is why we have this review today and why we
are going to review revisions to the planning principles, guidelines,
application of the Davis-Bacon Act, streamlining project formula-
tion. That is very important for people. Delivery process, sediment
management, flexibility in financing projects, all of those are going
to be the subject; and this is going to be the beginning of a dialogue
between the legislative and executive branch to ensure that we to-
gether achieve our responsibility of serving the public, especially
the water-dependent public and economy.

Mr. Boozman?

Mr. BoozMAN. Thank you, Mr. Chairman.

Today, we are examining the progress the Army Corps of Engi-
neers is making in implementing the provisions of the Water Re-
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sources Development Act of 2007. By the Corps’ count, there are
726 individual sections in WRDA 2007 to be implemented. Most of
these are projects that Congress has authorized the Corps to carry
out.

Some are policy provisions related to changes in how the Corps
conducts its planning process. These provisions were very con-
troversial as WRDA 2007 was being developed. We had a good de-
bate on these issues; and, in the end, not all Members were content
with the final outcome. Nevertheless, WRDA 2007 is now the law
of the land; and we all support it being implemented as written.

I will say that I support the Corps’ carrying out the provisions
of WRDA 2007, including the required schedules; and if the admin-
istration finds that some provision law is unworkable, it is their re-
sponsibility to come to the Committee and ask for a legislative fix.

I am not going to get into the weeds on the implementation guid-
ance decisions that the Corps is making. I know the Corps and the
Assistant Secretary’s Office have been working closely with the
Chairman’s oversight staff to see that the letter of the law is fol-
howed. I am sure the Chairman will press that point, as he has just

one.

I am more interested and concerned about the direction the ad-
ministration is heading as it carries out some of the policy issues
of WRDA 2007. I will mention just a couple.

Section 2003 includes a generic credit provision that allows non-
Federal partners to receive credit for in-kind work done on projects.
It is both interesting and frustrating that an administration that
takes great liberty with its interpretation of statutory language
under the principles and guidelines provision chooses to interpret
this credit provision very rigidly, making the provision completely
unworkable.

I am currently most concerned about the implementation of sec-
tion 2031 of WRDA 2007. It directed the Secretary of the Army to
revise the water resources planning principles and guidelines as
they relate to the Corps of Engineers. The administration has ig-
nored congressional direction and assigned the task of revising
principles and guidelines to the Council on Environmental Quality,
not to the Secretary of the Army.

In addition, the administration has invited agencies not typically
responsible for water project planning to actively participate in in-
terpreting the statute.

This Committee, the Congress, and the Corps of Engineers itself
has worked hard for decades to better understand the environ-
mental impacts of water resources development and to minimize
and to mitigate for them. There is a balance of contributing to the
national economic development consistent with protecting the envi-
ronment.

Section 2031 of WRDA 2007 established a national policy that
water resources projects should encourage economic development
and protect the environment by, number one, seeking to maximize
sustainable economic development; seeking to avoid the unwise use
of floodplains; and, thirdly, protecting and restoring the functions
of the natural systems. But in December of 2009, the Council on
Environmental Quality released its draft provision—draft revision,
rather, to the first part of the P&G and clearly ignored the WRDA
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2007 objectives. CEQ stated that the projects must protect and re-
store natural ecosystems while encouraging sustainable economic
development.

Clearly, the administration is headed towards a new P&G that
has a bias in favor of environmental projects or a no-action alter-
native and against economic projects. This approach is contrary to
the objectives stated in section 2031 of WRDA 2007. The project
should maximize sustainable economic development.

There are other aspects of the P&G revision that I find troubling,
and perhaps the Chairman may want to have a hearing only on
this provision and how it is being implemented.

Through WRDA 2007 and other statutes, we in Congress have
heaped a lot of extra planning process on the Corps, including
added layers of peer review. These things cost time and money, but
our hope is that the extra process results in better projects. I hope
that that is true. But I will add that no other Federal agency has
to go through so much scrutiny and process to bring its public
works projects to the Nation.

Mr. BoozmaN. [Continuing.] I think the most common complaint
Members of Congress hear about the Corps of Engineers is not that
their planning principles have been wrong but that they are so
mired in process that it takes too long to get a decision out of them,
and I think all of us here on the Transportation and Infrastructure
Committee and in Congress could provide many, many real-life ex-
amples of that.

I am afraid, Mr. Chairman, that the way this administration is
interpreting the WRDA 2007 provision to revise the P&G together
with the additional well-intentioned burdens we have put on the
Corps, the future Corps of Engineers may simply be capable of de-
livering the water resources projects that the nation needs for eco-
nomic development and environmental sustainability.

With that, I yield back.

Mr. OBERSTAR. I thank you for those comments and especially on
the point of credit, in WRDA 2007 we wanted to make it easier for
local interests to do work largely in the planning phase and the
land acquisition and others, and have it count toward the non-Fed-
eral share. Instead, the result has been less help for communities
and what we have seen in the past, prior to WRDA 2007, is one
after another, the community comes to the Committee or to their
individual Member of Congress for ad hoc help on making up that
local share.

We didn’t want this to be done by earmarks and water appro-
priations bills, but rather on a policy basis. So we are going to fur-
ther explore the point the gentleman has raised plus the others.

Now the Chair of our Water Resources and Environment Sub-
committee, Ms. Johnson.

Ms. JOHNSON OF TEXAS. Thank you very much, Mr. Chairman,
and thank you for holding this hearing. I commend and welcome
your ongoing efforts to return to the legislation originated in this
Committee to ensure that the law is being implemented as written
and intended. I am and will continue to be a strong supporter of
increased investments in our Nation’s infrastructure.

As I said on the House floor during the debate on the conference
Committee report for the 2007 Water Resources Development Act,
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we do right by this country when we invest in its infrastructure,
including our critical water infrastructure. It took us many years
to reach agreement, pass and overcome a veto to produce the 2007
act, and I remain proud that the agreements were reached.

We are here today to review the Corps’ implementation of what
came to be known in the years preceding 2007 as the Corps reform.
This included strengthening the effectiveness of the Corps’ mitiga-
tion program, establishing requirements for independent review of
the proposed projects that were large or controversial and revis-
iting, revising the planning principles and guidelines that the
Corps uses to develop its project recommendations. I was recently
disappointed to learn that based on research conducted by our
Committee staff, many of the reforms that this Committee and ulti-
mately Congress approved have not been implemented.

I hope this hearing will shed light on why many of the mandates
in the bill still await action 28 months later and after the water
resources bill’s enactment.

The Corps was required to implement revised principles and
guidelines within 1 year of enactment. We still have not seen them.

To encourage consistency in recordkeeping, we mandated that
the Corps assign a unique tracking number for each water resource
project and, again, our research shows that this has not yet been
implemented.

Congress also included language to help improve and strengthen
the Corps’ mitigation program. I was deeply disappointed to learn
that the Corps ignored congressional direction to implement miti-
gation in advance of project construction. The Corps’ guidelines
document on this issue makes no mention of undertaking the miti-
gation before construction on a project.

There are other examples that I could cite, but I am eager to
hear what our witnesses have to say in response to these lapses.
I also want to hear from them on what this Committee can do to
help them achieve the problematic changes of the Water Resources
Development Act of 2007.

Again, our Nation’s infrastructure is in critical need. I stand
ready to do all I can to get us back on the right track and look for-
virlard té) continuing to work with this Committee and the Corps to
the end.

I thank you, Mr. Chairman, and I yield back.

Mr. OBERSTAR. Again, thank you very much for those remarks
and for your splendid leadership on the water resources bill during
the years we were in the minority and during the 110th Congress.
You did a splendid job, and thank you for leading the charge on
the floor while I was having my neck replaced.

Mr. Cao.

Mr. Cao. Thank you very much, Mr. Chairman. Mr. Chairman,
I just want to reiterate your concern with respect to the Army
Corps’ efficiency and credibility. I believe that this is an extremely
important hearing, especially for the people of Louisiana who live
along the Gulf Coast region.

I just want to point the Army Corps to a number of projects that
we have in the district that the Army Corps has virtually missed
all of the deadlines. Specifically one is the Violet Diversion. Section
3083 required the Corps to design and construct the Violet Diver-
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sion and the law requires the Corps to complete design on the
project by November of 2009. This has been rolled—based on my
understanding—into a larger MRTO restoration under section 7013
but has not been designed.

The second project is the THNC lock replacement. Section 5083
required the Corps to submit supplemental EIS for project by July
1, 20(()18. The EIS was finally submitted but that deadline was
missed.

The comprehensive study, section 7002, required the Corps to de-
velop a comprehensive plan for coastal Louisiana by November
2008. Based on my understanding, this comprehensive study was
never started. The U.S. Army Corps claims that funds were not
specifically appropriated for initiating. However, a specific appro-
priation was not necessary.

The fourth project, or at least a number of projects, concerns four
LCA additional projects. Section 7006 required four feasibility stud-
ies be submitted by December 31, 2009, and these studies were
never submitted.

Section 7006(e)(3) required six feasibility studies to be submitted
by December 31 of 2008. These studies were never completed, even
though, based on my understanding, the district personnel are
moving forward and the report was supposed to be, is supposed to
be due by December 31 of 2010.

MRGO restoration plan. Section 7013 required a restoration plan
for MRGO by 2008. Plans and/or reports were scheduled to be com-
pleted by 2012.

So, again, Mr. Chairman, this points to your concern directly
questioning the efficiency and credibility of the Army Corps. They
have a number of major projects in my district and the deadlines
are either missed or some of the projects were—or at least some
of the requirements were never submitted.

I am also concerned about the Corps’ excessive delays in deep-
ening and maintaining a portion of the Mississippi channel adja-
cent to the Napoleon Avenue Container Terminal at the Port of
New Orleans. A small navigation project to deepen and maintain
the berthing area near that terminal was specifically authorized by
WRDA 2007. That was 2 years ago and the Corps has not even
begun a routine study to examine the significant transportation
and related economic benefits that the navigation project will
%)roduce that are vital to the competitiveness of the Port of New Or-
eans.

Mr. Chairman, the waterways are an integral part of Louisiana’s
way of life as well as an indispensable component of our economy.
If we don’t keep the Army Corps up to task with a number of these
projects, it will affect our ability to recover as well as it will affect
our ability to provide our people with jobs.

I thank you for holding this hearing, and I hope that we can both
continue to work together to address the needs of the people along
the Gulf Coast, especially for the people of New Orleans, of which
I believe your wife is a native of the city.

So, thank you, and I yield back.

Mr. OBERSTAR. Yes. Thank you, Mr. Cao. Yes, indeed, we have
visited those sites that you referenced, several times, in fact, over
the course of the years. I am glad you raised those issues.
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Mr. Bishop.

Mr. BisHOP. Mr. Chairman, I don’t have a formal opening state-
ment. I just want to thank you for holding this hearing. Given the
nature of my district, the efficient and timely performance of the
Corps is absolutely vital to both the environment of my district and
to the economic stability of my district, and so these are important
issues that need to be raised.

I thank you for having this hearing. I yield back.

Mr. OBERSTAR. Mr. Kagen.

Mr. KAGEN. Thank you for holding these hearings and thank you
to the Army Corps for stepping up and improving your function in
a more efficient way. I would like to align myself with the remarks
from the gentleman from New Orleans. We all understand here on
this Committee that nearly a third of our energy comes through
that Port of New Orleans, and we want to make sure that not only
they recover but that our Nation recovers as well in this economic
downturn. I look forward to your comments.

I yield back.

Mr. OBERSTAR. Thank you. Now, whether Members have com-
ments, we will begin with our first panel, the Honorable Jo-Ellen
Darcy, Assistant Secretary of the Army, accompanied by the Com-
manding General of the U.S. Army Corps of Engineers, Lieutenant
General Van Antwerp. You have done a superb job at the Corps,
subject to these questions that we are going to be raising here.
Thank you for your great service, long-time service of the Corps.

I would just like to make an observation. The Panama Canal, the
second system, is nearing completion. We open in 2014 on the
100th year anniversary of the opening of the first Panama Canal.
But the reason that the second system is being built is that the
first one wasn’t done according to the recommendation of the Corps
of Engineers. When President Teddy Roosevelt, as Senator Haya-
kawa said, stole the Panama fair and square, he directed the Corps
of Engineers to undertake an engineering scheme for building the
Panama Canal where the French had failed. The assignment was
given to a major, an engineering major, a civil engineer, a major
in the Corps of Engineers, who spent a year traveling the isthmus,
documenting, writing his report, 40 pages, which I have seen, and
it is a fascinating report.

It went up to the Chief of Engineers and all the way up to Presi-
dent Roosevelt who looked at it and said, “oh, what’s this going to
cost?” When told, he said, “Can we make it smaller? Congress will
never approve that amount of money.”

That report recommended locks of 150-foot beam and 1,500-foot
length. Had that original plan been built, they wouldn’t be doing
a second one now.

So, in many ways, there are other stories about the Corps being
the forerunner of the National Park Service, taking over Yellow-
stone, reestablishing it, Yosemite, reestablishing it. I often remind
people that when they see our Park Service rangers, that uniform
is the uniform of the Corps of Engineers in the 1880s.

You have done enormously good work, but there are some things
that we have to upgrade and uptick here.

Ms. Darcy, proceed.
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TESTIMONY OF THE HON. JO-ELLEN DARCY, ASSISTANT SEC-
RETARY OF THE ARMY FOR CIVIL WORKS, DEPARTMENT OF
THE ARMY; AND LT. GEN. ROBERT L. VAN ANTWERP, COM-
MANDING GENERAL OF THE U.S. ARMY CORPS OF ENGI-
NEERS, DEPARTMENT OF THE ARMY

Ms. DARcY. Thank you, Mr. Chairman, and distinguished Mem-
bers of the Committee. I am honored to testify before you today on
the implementation the Water Resources Development Act of 2007.

As you know, I have a deep personal interest and a keen appre-
ciation of the importance of the Water Resources Development Act
for the Army Civil Works Program. I will focus my oral statement
on the implementation of the national policy provisions contained
in Tiale IT and would ask that my full statement be included in the
record.

Mr. OBERSTAR. Without objection, so ordered.

Ms. DARcY. I would especially like to focus on the four specific
provisions in Title II, Section 2031, which is the Principles and
Guidelines; Section 2034, Independent Peer Review; Section 2035,
Safety Assurance Review; and Section 2036, which is Mitigation for
Fish and Wildlife and Wetlands losses.

Section 2031 of the Water Resources Development Act directed
the Secretary of the Army to revise the Economic and Environ-
mental Principles and Guidelines for Water and Related Land Re-
sources Implementation Studies, which are referred to as the P&G.
The Council on Environmental Quality took the lead in this effort
to apply the revised P&G to all Federal agencies involved in water
resources project development, a process that is expected to last at
least another year.

On December 3 of 2009, the Council on Environmental Quality
submitted to the National Academy of Sciences for peer review new
proposed revisions to the Principles, as well as to Chapter 1 of the
Guidelines of the 1983 P&G, which are called the Proposed Na-
tional Objectives, Principles and Standards for Water and Land Re-
lated Resources Implementation Studies.

A Water Science Technology Board review will take about 11
months to complete. This draft was concurrently made available for
public review for 90 days and CEQ has extended that for an addi-
tional 30 days. CEQ has also formed an interagency working group
in January of this year to develop interagency procedures across
the Federal agencies, and we are participating in this group.

The Administration plans to issue the Principles and Standards
in final form in the spring of 2011 after consideration and resolu-
tion of comments received from the general public and from the
National Academy.

The Corps implemented a comprehensive peer review process in
May of 2005 with the publication of an Engineering Circular for
peer review of decision documents, which established a rigorous
peer-review process adopting most of the recommendations of the
National Resource Council study under section 216 of WRDA 2000
and implementing the 2004 Office of Management and Budget In-
formation Quality Bulletin for peer review.

Provisions in the Water Resource Development Act of 2007 rein-
force and further define for the Corps this review process. We re-
cently published an Engineering Circular which provides a more
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comprehensive and a more robust review policy for civil works
planning, design, and construction. The guidance contained in this
Engineering Circular lays out a standard seamless process for re-
view of all civil works projects from initial planning through de-
sign, construction, operation and maintenance, repair, replacement,
and rehabilitation.

Mitigation planning is an integral part of the Corps’ overall plan-
ning process. The Corps issued supplemental guidance for mitiga-
tion plans as well as for monitoring adaptive management in May
of 2005.

With the passage of WRDA 2007 and Section 2036(a), we have
strengthened the requirements for developing and reporting moni-
toring and adaptive management activities.

Monitoring of project mitigation features will continue until the
Corps demonstrates that identified ecological success criteria have
been met. Corps Division Commanders are establishing an annual
consultation process with States and agencies, and we will include
these consultation reports in the annual status report on mitigation
required by Section 2036(b).

In addition, the Corps is establishing a database to track the
mitigation performance.

I would be remiss if I did not mention the work we have accom-
plished under Title IX of WRDA 2007, the National Levee Safety
Program. Title IX, specifically Section 9003, established the Na-
tional Committee on Levee Safety and directed the Committee to
develop recommendations for a national safety program. The Na-
tional Committee on Levee Safety completed a draft report in Jan-
uary of 2009 and put forward 20 recommendations for creating a
national levee safety program.

Although the Corps of Engineers chairs this Committee, the
Committee’s recommendations do not, and were not intended to,
represent those of the administration.

The final draft report was provided to Congress by the Army in
May of 2009.

Section 9004 requires that the Secretary establish and maintain
a database with an inventory on the Nation’s levees. The Corps will
complete data collection and inventory of the approximately 2,000
levee systems, which comprise about 14,000 miles of levees, within
current authorities and funds during fiscal year 2010.

Activities planned in fiscal year 2011 include the expansion of
the National Levee Database to other Federal agencies and to in-
corporate non-Federal levee data on a nationwide basis. We are
going to work with stakeholders to facilitate their use of the data-
base for local levee safety programs, and we are going to develop
a levee screening and classification process to rank and prioritize
levees based upon risk.

With the allocation of $90 million from the American Recovery
and Reinvestment Act for periodic inspections, the Corps will com-
plete inspections for those levees which the Corps operates and
maintains and those levees for which the Corps performed the ini-
tial design and construction and for those levees which have been
incorporated by law into the Corps’ program as a federally author-
ized levee system.
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Mr. Chairman, implementation of this very important legislation
has been and remains a priority for the Corps and the Army. This
concludes my testimony, and I would be happy to answer any ques-
tions that you have.

Mr. OBERSTAR. I understand by prior agreement you speak for
the Corps and General Van Antwerp does not have a separate
statement but is available to answer questions.

Ms. DARCY. Yes.

Mr. OBERSTAR. Alright. The first issue that strikes me, through
all of our review and the statement that I made at the opening, is
the agency interaction with the National Academy of Sciences, Of-
fice of Management and Budget, Council on Environmental Qual-
ity, and other entities that are engaged in this. First of all, with
the National Academy of Sciences, we thought this was going to be
very straightforward, quick acting, but it seems not to have been.
How is this process working? Take us through step by step what
happens when you work with the Academy.

Ms. DARcY. Congressman, when the initial draft of the revision
of the Principles and Standards was done by the Corps of Engi-
neers, it was put out for public comment. Then the Council on En-
vironmental Quality decided that the Principles and Guidelines, be-
cause they originally applied to other agencies, that they should be
developed with other agencies as well.

So after that, the interagency working group, including the Corps
of Engineers and the other agencies, worked on a draft of the Prin-
ciples and Standards part of the Guidelines. We wanted to have
this independently peer reviewed so we submitted it to the Na-
tional Academy of Sciences on December 3. They estimated their
review of this would take about 11 months.

We are going to have our first meeting with the Academy in
March, and our public comment period on the Principles and
Guidelines has been extended to mid-April 7. Within this time-
frame, the Academy and the Corps will be hearing from the public,
on their comments and feedback on how these Principles and
Standards would actually work. The next step is the interagency
development of the actual guidelines, which will begin while the
Academy is reviewing the Principles and Standards.

Mr. OBERSTAR. What comes back to our Committee staff and
back to me are indications that the Academy operates in a very
slow, deliberative, almost academic fashion on a time frame that is
more linked to eternity than to the day-to-day urgency needs of the
Corps.

I suppose if you respond to that you will alienate somebody over
at the NAS, but I need to get a sense. General Antwerp, you are
out in the field, you have got a mission to do for the Army. You
have got to build a causeway, a bridge or a passageway. You
haven’t got time to diddle around with it for months and months.

What was your experience working with the Academy?

General VAN ANTWERP. Well, first of all, I would like to say, Mr.
Chairman, that part of our external review process is to get some-
body that is totally independent, which the National Academy of
Sciences is. Then they have a means of touching other groups. Our
other element that we used for these are 501(c)3 nonprofit ele-
ments, because we want this to be totally external.
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My experience with the National Academy of Sciences is that
they start as we do and lay down the milestone schedule for what-
ever project or review they are going to do. This is a very com-
plicated review because of all of the elements, plus it applies really
to four agencies besides the Corps, the Bureau of Reclamation, the
Natural Resources Conservation Service and the Tennessee Valley
Authority.

Mr. OBERSTAR. So you are saying that the substance and the pro-
cedure itself, review, is complex in and of itself.

General VAN ANTWERP. Right.

Mr. OBERSTAR. Rather than the National Academy making it
complex?

General VAN ANTWERP. I think that is exactly right. One of the
guidelines behind external review is that it should be scalable, and
it is scalable based on the complexity of the issue and also the im-
portance of it. Both of those, you have to get those right. It is very
complex plus the importance of it is hugely significant here, be-
cause it hasn’t been updated since 1983.

Mr. OBERSTAR. The National Academy of Sciences, both we and
our counterparts in the Senate thought this is a very good idea,
bringing in an external, objective group, with an academic ap-
proach to issues, it doesn’t have a stake in the outcome, that is, a
financial stake in the outcome, but seeking good public policy.

But then it appears that this has become a very cumbersome
process. Maybe it is just because we appear in the House any way,
operate on 2-year terms, and we would like to see, we would like
to see results sooner rather than later, sometime in the next life-
time. We want them sort of in our lifetime, maybe even in our ten-
ure in the House.

Then you have OMB and CEQ. They also get their fingers in the
pie here. Each has a different role, and I have a sense that the of-
fice spends more time on the M of the issues than on the B of the
issues, more on management.

Just parenthetically, it is not for you to answer or respond to, but
Congress never should have created an office of management over
and above the existing agencies. That was done in 1974, and I
know the historical precedence for it, 1973 actually, but it has
caused us in the House and the Senate endless headaches and you
and the agencies. They overstep their bounds. They really should
be looking only at the budget implications and give you their view
and their impressions.

Then CEQ has a different role. That is a more substantive role.
That is one that looks at the environmental consequences of what
you are proposing to do.

So tell me about your interaction with these two agencies and
how long a turnaround time do you get with them?

Ms. DARcY. We have been working with CEQ on a number of
issues in addition to the development of the Principles and Guide-
lines and other ecosystem restoration efforts that are being led by
the Council on Environmental Quality. We, as an agency, are in
constant communication with the Council, as well as OMB, not
only in creating our budgets, but also in looking the way forward
on some of the priorities within the budget, including ecosystem
restoration.
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What my experience has been so far—and I have been in this job
7 months - we have been collaborating with CEQ more than this
agency ever has in the past. Not only because of the priorities of
this Administration, but because I think the recognition of what
the role the Corps of Engineers plays in every water resources de-
velopment decision that is made in this country.

Mr. OBERSTAR. Well, that is a very good, very cautious, careful
answer, and you have not offended anybody over there at OMB,
and I understand that.

When we set forth in this legislation, mandatory independent re-
views for larger projects that may have some elements of con-
troversy surrounding them, we wanted those reviews done, but we
were also concerned about timing. We didn’t want that outside re-
view to delay or make an already deliberative process cumbersome.
But it seems that the reviews undertaken so far are coming at the
end of the process, raising issues that should have been addressed
earlier, and thereby creating a delay that we didn’t want to hap-
pen, Boston Harbor deepening, an example of it.

What have you learned in these 2 years now, and what steps are
you taking? You have got a fresh set of eyes since WRDA 2007 was
enacted, and what have you learned from this process? What steps
are you taking to move it along more expeditiously?

Ms. DARcYy. Congressman, I think what we have learned is to
start the review process earlier.

Mr. OBERSTAR. Yes, that is what we wanted you to do.

Ms. DARcY. And also have the process be throughout the life
cycle of the project, not just at the beginning or not once an alter-
native is selected. Unfortunately, as you know this was not done
in the case of Boston Harbor; the review process came late in the
process.

I think an example we can point to as a success of the inde-
pendent external peer review is the Mississippi Coastal project; we
have just sent that chief’s report to the Congress.

We had an external independent peer review on this project that
lasted about 3-1/2 months. It did not delay the project, it did not
delay the study, and it came in at about $212,000 for the external
independent peer review, and I think we have a better project be-
cause of it.

I think the local sponsor would agree, too, sir.

Mr. OBERSTAR. Alright. We will leave it there for the moment.

Mr. Boozman.

Mr. BoozMAN. Thank you, Mr. Chairman. It is good to have you,
Secretary Darcy, and I think we get to have you again tomorrow,
so we are looking forward to that, and I say that with, you know,
in the right spirit, very much. We appreciate your all’s hard work.

One of the national objectives proposed by CEQ, not Congress, is
avoiding adverse impacts to natural ecosystems whenever possible.
Since a no-action alternative is always possible, this could preclude
the Corps of Engineers or any other Federal water resources agen-
cy from ever constructing a project with economic benefits.

How does the Corps intend to carry out this proposal?

Ms. DARcy. I think that what we are going to consider with the
new P&G is a range of alternatives. I know that we will be looking
at the other provisions in a more careful way, also in a more delib-
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erative way. I don’t think that the Principles and Guidelines as
drafted and out for public comment would preclude us from going
forward with what the best project alternative would be.

Mr. BoozMAN. The 1983 principles and guidelines had a special
emphasis that all effective alternatives for solving a set of water
resources problems ought to get unbiased consideration evaluation
in making a decision on what is recommended to Congress for au-
thorization.

Again, can you explain the administration’s position on this fun-
damental idea of considering all the alternatives without bias and
making a recommendation?

I guess kind of the impasse we have is we appreciate the Council
on Environmental Quality—and maybe we should get them to come
over and testify since they are having so much influence, but I
guess, you know, they are a body that is there to give, you know,
give guidance, give advice. But the ultimate, the ultimate advice
giver and the ultimate whatever is Congress, and what we are see-
ing is a difference in advice versus the intent of the law.

And so, again, can you comment on——

Ms. DARCY. On the role of CEQ, is that your question, sir?

Mr. BoozMAN. Well, that, and then what I was alluding to on the
alternatives, effective alternatives, you know, for involving water
resources problems, getting unbiased consideration, evaluation,
make the decision on what is recommended to Congress for author-
ization. So, yes, tell us what you see the role is and

Ms. Darcy. I think that the Principles and Guidelines that have
been drafted and are out for public comment will be able to provide
for those alternatives to be considered.

What P&G revisions are intended to do is to be able to look at
not only the net economic benefits but also the environmental bene-
fits and to be able to look at both of those in all alternatives; in
making the final decision for the project alternative selection both
of those would be weighed.

I don’t think any alternative is going to be off the table. I think
that looking at them both through the eyes of the total national
economic benefit as well as the environmental benefit is the way
that we are hoping that they will be looked at in the future.

Mr. BoozMAN. I understand. I guess our concern is that it doesn’t
have that effect, that, you know, the language is different with the
intent of what Congress was trying to do, you know, with WRDA.

So with that, I yield back my time.

Mr. OBERSTAR. We will have additional rounds. Mr. Bishop.

Mr. BisHOP. Thank you, Mr. Chairman, and thank you very
much for your testimony. I want to talk a little bit about the issue
of cost share. I am very concerned about cost share, particularly in
this economic environment. We have State and local governments
with really no capacity or very limited capacity to contribute their
share of Army Corps projects.

My understanding of the intent of language in WRDA 2007 was
that local government should be able to use other Federal dollars
for their cost share and my further understanding is that that is
not happening, that is not being allowed.

So my question is what tools or authority does the Corps possess
to assist communities with the local cost share?
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For example, is there not language, existing language, dating
back pre-WRDA 2007 that gives the Secretary the right to waive
local cost share?

Ms. DARCY. Yes, there is.

Mr. BISHOP. So, I guess, more specifically, then my question is
what are the set of circumstances that would need to be present
for such a judgment to be made, and my further question is aren’t
they already present?

Ms. DARcY. Congressman, I would have to say that I don’t know
the specifics of what the particular criteria would be in order to get
that waiver, under which authority. But I would be happy to get
back to you.

[The information follows:]
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INSERT: PAGE 17

In response to your request for information on the tools to waive the local cost share |
am enclosing a copy of our existing ability to pay guidance used to make determinations
to waive the local cost share,

33 CFR PART 241-FLOOD CONTROL COST-SHARING REQUIREMENTS UNDER THE ABILITY TO
PAY PROVISION
1-33CFR241.txt - CFR - 4/25/2006 - Regulation - US

Title 33: Navigation and Navigable Waters

PART 241—FLOOD CONTROL COST-SHARING REQUIREMENTS UNDER THE ABILITY TO PAY
PROVISION

Authority: Sec. 103(m), Pub. L. §9-662, 100 Stat. 4082 (33 U.S.C. 2201 et seq.), as amended by Sec.
201, Pub. L. 102-580, 106 Stat. 4797 (33 U.8.C. 2201 et seq.)

Source: 54 FR 40581, Oct. 2, 1989, unless otherwise noted.

§ 241.1 Purpose.

top

This rule gives general instructions on the implementation of section 103(m) of the Water Resources
Development Act of 1986, Public Law 99-662, as amended by section 201 of the Water Resources
Development Act of 1992, Public Law 102-588, for application to flood control projects.

[60 FR 5133, Jan. 26, 1995]

§ 241.2 Applicability.

top .

This rule applies to all U.S. Army Corps of Engineers Headquarters (HQUSACE), elements and Major
Subordinate Commands and District Commands of the Corps of Engineers having Civil Works
Responsibilities.

[60 FR 5133, Jan. 26, 1995]

§ 241.3 References.

top

References cited in paragraphs (f) thru (i) may be obtained from USACE Pub. Depot, CEIM-SP-D, 2803,
52d Avenue, Hyattsville, MD 20781-~1102. References cited in paragraphs (d) and () may be obtained
from the National Information Services, 5285 Port Royal Road, Springfield, VA 22161. References (a), (b)
and (c) may be reviewed in your local library or by writing your local Congressperson.

(a) Water Resources Development Act, 1986, Public Law 99-662, 100 Stat. 4082, 33 U.8.C. 2201 et seq.

(b} Water Resources Development Act 1992, Public Law 102-580, 106 Stat. 4797, 33 U.S.C. 2201 et
seq.

(c) U.S. Water Resources Council, Economic and Environmental Principles and Guidelines for Water and
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Related Land Resources implementation Studies, March 10, 1983.
(d) Office of Personnel Management, FPM Bulletin 591~30.

{e) Office of Personnel Management, FPM 591-32.

(f) U.S. Army Corps of Engineers, Engineer Regulation 1165-2-29.
(g) U.S. Army Corps of Engineers, Engineer Regulation 1165-2-121.
(h) U.S. Army Corps of Engineers, Engineer Regulation 1165-2-131.
(i) U.S. Army Corps of Engineers, Engineer Regulation 405-1-12.
[60 FR 5133, Jan. 26, 1995]

§ 241.4 General policy.

top

{a) Procedures described herein establish an “ability to pay” test which will be applied to all flood control
projects. As a result of the application of the test, some projects will be cost-shared by the non-Federal
interest at a lower level than the standard non-Federal share that would be required under the provisions
of section 103 of Pub. L. 99-662, 33 U.S.C. 2213. The "standard share”, as used herein, refers to the
non-Federal share that would apply to the project before any ability to pay consideration.

{b) Section 103(m) requires that all cost-sharing agreements for flood control covered by the terms of
section 103(a) or 103(b) be subject to the ability to pay test. The test must therefore be applied not only to
projects specifically authorized by Congress, but to the continuing authority projects constructed under
section 14 of the 1946 Flood Control Act (33 U.8.C. 701r), section 205 of the 1948 Flood Contro} Act (33
U.8.C. 701s), and section 208 of the 1954 Flood Controt Act (33 U.8.C. 701g), all as amended.

(c) The ability to pay test shall be conducted independently of any analysis of a project sponsor's ability to
finance its ultimate share of proposed project costs. The ability to finance is addressed in a statement of
financial capability which considers current borrowing constraints, alternative sources of liquidity, etc. Itis
therefore much more narrowly defined than the ability to pay test, which considers the underlying
resource base of the community as a whole. The ability to pay test shall not be used to affect project
scope, or to change budgetary priorities among projects competing for scarce Federal funds.

(d) Any reductions in the level of non-Federal cost-sharing as a result of the application of this test will be
applied to construction costs only. Operations, maintenance and rehabilitation responsibilities are
unaffected by the ability to pay test.

(e) When projects are eligible for credits as outlined in ER 1165-2-29, reference §241.3(e), the ability to
pay test will be applied before any adjustments are made for credits. If the ability to pay test results in a
lower non-Federal share, the allowable amount of credits will be limited by the lower share.

(f) The test is based on the following principles:

(1) Since the standard non-Federal cost-share is substantilly less than full costs in every case, the ability
to pay test should be structured so that reductions in the level of cost-sharing will be granted in only a
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limited number of cases of severe economic hardship.

(2) The test shouid depend not only on the economic circumstances within a project area, but also on the
conditions of the state(s) in which the project area is located. Although states’ policies with respect to
supporting local interests on flood control projects are not uniform, the state represents a potential source
of financial assistance which should be considered in the analysis,

(3) The alternative level of cost-sharing determined under the ability to pay principle should be governed
in part by project benefits. If, as a result of the project, local beneficiaries receive more income, or are
required fo use fewer resources on flood damage repair or replacement, or on flood insurance, a portion
of these resources should be available to pay for the non-Federal share, even in those cases where an
analysis of current economic conditions indicates that there are reiatively limited resources in the project
area and its state.

{4) Since project benefits represent availability of resources in the future, but not the present, project
sponsors shouid be permitted to defer a certain percentage of the non-Federal share whenever current
economic circumstances suggest that non-Federal resources may be limited.

(g) The Non-Federal interest may, at its discretion, waive the application of the ability to pay test. In this
case, the Non-Federal interest shall be considered to have the ability to pay the standard cost-share and
no further economic inquiry will be required.

§ 241.5 Procedures for estimating the alternative cost-share.

top

{a) Step one, the benefits test. Determine the maximum possible reduction in the level of non-Federal
cost-sharing for any project.

(1) Calculate the ratio of flood control benefits (developed using the Water Resources Council's Principles
and Guidelines—ref. §241.3(b)) to flood control costs for the project based on the discount rate which the
Corps is currently using to evaluate projects. Costs include operations and maintenance as well as first
costs. Divide the result by four. For example, if the project's (or separable element's) benefit-cost ratio is
1.2:1, the factor for this project equals 0.3. If a project has been authorized for construction without a
benefit-cost ratio calculated in accordance with the Principles and Guidelines, determination of the ratio is
a prerequisite for consideration under the ability to pay provision.

{2) If the factor determined in §241.5(a)(1), when expressed as a percentage, is greater than the standard
level of cost-sharing, the standard level will apply.

(3} If the factor determined in §241.5(a)(1), when expressed as a percentage, is less than the standard
level of cost-sharing, projects may be eligible for either a reduction in the non-Federal share to this
“benefits based floor” (BBF), or for a partial reduction to a share between the standard level and the BBF,
as determined by the procedures in step two, §243.5. in no case however, will the non-Federal cost-share
be less than five percent.

(b) Step two, the income test. Projects may qualify for the full amount of the reduction in cost-sharing
calculated in Step one, or for some fraction of the reduction in cost-sharing, depending on a measure of
the current economic resources of the project area and of the state or states in which the project is
located.
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{1) To assure consistency, the calculations in §241.5(b) (2) and (3) will be performed by HQUSACE and
distributed to all FOA's via Engineering Circulars. The information will be updated and distributed to
HQUSACE and to the field as soon as new data are available. The procedures may be verified for any
single county or state using the sources cited.

(2) For each of the three latest calendar years for which information is available, determine the level of
per capita personal income in the state in which the project beneficiaries are located, and compare this to
the national average of per capita personal income. Source: Dept. of Commerce, Bureau of Economic
Analysis, as published yearly in the April Survey of Current Business. (if the project beneficiaries are
located in Alaska or Hawaii, divide the per capita personal income figure by one plus the percentage used
in the Federal Government's cost of living pay differential for Federal workers who purchase local retail
and who use private housing, employed in Anchorage, AK or Oahu, HI as contained in References
§241.3(c}) and (d).) Determine the state's per capita personal income as an index number in comparision
to the national average (U.8.=100), and calcuiate the three year average of the state's index number.

(3} For each of the three latest calendar years for which information is available, determine the level of
per capita personal income in the county where the project beneficiaries are located (the “project area”),
and compare this to the national average of per capita personal income. Source: Dept. of Commerce,
Bureau of Economic Analysis, as published yearly in the April Survey of Current Business. (If the project
beneficiaries are located in Alaska or Hawalii, divide the county’s per capita personal income figure by one
plus the percentage used in the Federal Government's cost of living pay differential for Federal workers
who purchase local retail and who use private housing, employed in Anchorage, AK or Oahu, Hl.}
Calculate the index for the county's per capita personal income to the national average (U.S.=100), and
calculate the three year average of the county's index number.

(4) When the project area, as determined by the location of the project's beneficiaries, includes more than
one county, calculate a composite project area index by taking a weighted average of the county index
numbers, the weights being equal to the relative levels of benefits received in each county. When the
project area includes more than one state, the state index for the project should be calculated using the
same weighting technigue.

(5) Calculate an “Eligibility Factor” for the project according to the following formula:
EF = a - b1 » {state factor) - b2 x (area factor).

If EF is one or more, the project is eligible for the full reduction in cost-share to the benefits based floor. if
EF is zero or less, the project is not eligible for a reduction. if EF is between zero and one, the non-
Federal cost-share will be reduced proportionately to an amount which is greater than the BBF but less
than the standard non-Federal cost-share in accordance with the procedures described in paragraph
§241.5(c) of this part. The values of a, b1 and b2 will be determined by HQUSACE. The parameter values
will be based on the latest available data and set so that 20 percent of counties have an EF of 1.0 or
more, while 66.7 percent have an EF of 0 or less. These values will be adjusted periodically as new
information becomes available. Changes will be published in Engineering Circulars. The values will be set
50 that b2=2xb1, giving local income twice the weight of state income.

(6) Since estimates (available from the Bureau of Economic Analysis) of per capita personal income for
Puerto Rico, Guam and other U.S. territories are well below the national average, the eligibility factor for
projects in these areas is administratively established to be equal to 1.
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(7) For flood control projects sponsored by Native American tribes or villages, the EF shall be calculated
using information on tribe or village income as a replacement factor for both the area and state factor
(that is muitiply the replacement income factor by both b1 and b2 and subtract each from a in the
equation in §241.5(b}(5)). The replacement factor will be tribe or village income as a percentage of the
national average for the equivalent definition of income (for example a Tribe's median family income as a
percentage of the median family income for all U.8. families). The data should be the latest available
information. It is acceptable, but not required that the data be obtained from the Bureau of the Census,
American Indians, Eskimos and Aleuts on Identified Reservations and in Historic Areas of Oklahoma
(Excluding Urbanized Areas), part 1, Table 10, or General Social and Economic Characteristics—United
States Summary (1980), Table 252. Since both sources contain information for Native Americans living
on reservations, rather than all Tribe or Village members, the sources should be used only when
appropriate, or when no better information is available.

(c) Application of the Ability to Pay Formula to the Basic Cost-sharing Provisions of Section 103. If a flood
control project has a BBF which is less than the standard cost-share and an EF which is greater than
zero, the non-Federal cost-share will be reduced. The alternative non-Federal share will be calculated
and reported to the nearest one tenth of one percent, The actual reduction is determined by applying the
ability to pay formula to the basic flood control cost-sharing provisions of section 103 of Pub. L. 99-662,
33 U.8.C. 2213, as follows:

{1) When EF = 1, non-Federal cost-share = BBF

(2) For structural projects covered by section 103(a), when 0 < EF < 1:

(i) if LERRD equals or exceeds 45 percent:

non-Federal cost-share = 50 - EF x (50 - BBF)

(#) if LERRD exceeds 20 percent but is less than 45 percent:

non-Federal cost-share = (LERRD + 5) - ER x (LERRD + 5) - BBF}

(ii) f LERRD is less than 20 percent:

non-Federal cost-share = 25 - EF x (25 - BBF)

{3) For non-structural projects covered by section 103(b), when 0 < EF < 1:

non-Federal cost-share = 25 - EF x (25 - BBF)

(4} in no case however, can the non-Federal share be less than five percent, even if the calculation made
in §241.5(c) (1), (2), or (3) results in a smaller number.

(5) Note: LERRD equals the costs of lands, easements, rights-of-way, relocations, and dredged material
disposal areas expressed as a percentage of total project costs. The BBF and numerical terms in the
equations above are also expressed as percentages.

{d) Additional consideration for high cost projects. For any project where the normal non-Federal share
exceeds 35 percent, and the per capita non-Federal cost (i.e., normal non-Federal share of total
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construction costs divided by the population in the sponsor's geographic jurisdiction) exceeds $300, the
non-Federal share under the ability to pay provision will be either LERRD's (i.e., no cash requirement) or
35 percent, whichever is greater. If LERRD's exceed 50 percent, the non-Federal share remains at 50
percent. Projects which qualify under the benefits and income tests will receive the reduction under the
high cost criteria only if the high cost criteria results in a greater reduction in the non-Federal cost share,

[64 FR 40581, Oct. 2, 1989, as amended at 60 FR 5134, Jan: 26, 1595]

§ 241.6 Deferred payments for certain qualifying projects.

top

(a) Whenever a project's Eligibility Factor exceeds zero, the project sponsor will be permitted to defer a
portion of its share of flood control costs. The maximum allowable amount deferred equals the total non-
Federal share less (for structural projects) five percent of total project costs and less (for all projects) any
amounts for LERRD paid for or acquired by the sponsor prior to the time the PCA is signed. If for
example, the non-Federal share of a structural project = 35.0 percent {after the ability to pay adjustment,
if any) of which 10 percent is LERRD already paid for by the local spensor, the maximum allowable
amount to be deferred = 20 percent of project flood control costs (35 less the 5 percent cash
requirements, less the 10 percent LERRD already acquired). Deferred payments at the option of the
sponsor will be allowed regardless of the outcome of the benefits test described in §241.5(a) whenever
the Eligibility Factor exceeds zero.

(b) When EF = 1, the project sponsor may defer as much as the maximum allowable amount as
described in §241.6(a).

(c) When 0 < EF < 1, the sponsor may defer a fraction of the maximum allowable amount described in
§241.6(a), where the fraction equals the Eligibility Factor expressed to three decimal places. Continuing
the example described in §241.6(a), if EF = .712, total allowed deferral equals .712 x 20 percent = 14.2
percent of total project costs.

(d) The deferred payment can be made in equal installments over any period of time selected by the non-
Federal sponsor, provided that all repayments are made between the end of construction and thirty years
thereafter. The amount repaid shall include interest during the repayment period as well as interest for the
appropriate portion of the construction period for any amounts deferred prior to the end of construction.
The rate of interest shall be determined in accordance with the provisions of section 108 of Pub. L. 99—
662, 33 U.S.C. 2216.

[54 FR 40581, Oct. 2, 1989, as amended at 60 FR 5134, Jan. 26, 1995]

§ 241.7 Application of test.

top

(a) A preliminary ability to pay test will be applied during the study phase of any proposed project. if the
ability to pay cost-share is lower than the standard share, the revised estimated cost-share will be used
for budgetary and other planning purposes.

(b) The official application of the ability to pay test will be made at the time the Project Cooperation
Agreement (PCA) between the Corps of Engineers and the Non-Federal sponsor is signed. For structural
flood control projects, the standard fevel of cost-sharing will not be known until the end of the project
(since the standard level as specified in section 103(a), 33 U.S.C. 2213, includes LERRD). In this case, if
the Eligibility Factor is greater than zero but less than one, the ability to pay non-Federal share will be
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determined using estimated costs.

{c) The PCA for all projects subject to the ability to pay test will include a “whereas” clause indicating the
results of the test. If the project is eligible for a lower non-Federai share:

{1) The revised share will be specified in the PCA (there will be no recalculation of this share once the
PCA is signed).

(2) An exhibit attached to the Project Cooperation Agreement (PCA) will include the Benefits Based Floor
(BBF) determined in §241.5(a): the Eligibility Factor (EF) determined in §241.5(b): If the Eligibility Factor
is greater than zero but less than one, the estimated standard non-Federal share; the formula used in
determining the ability to pay share as described in §241.5(c)(1) through (c)(4); and a display of the non-
Federal cost share under the high cost criteria described in §241.5(d).

(d) If at the time of project completion, the standard non-Federal share based on actual costs is less than
the ability to pay share specified in the PCA, the standard share will apply.

(e) For structural projects. (1) If the standard LERRD plus cash requirement exceeds the ability to pay
cost-share, the Federal Government will make any necessary adjustments in expenditures in the
following order: First, paying any cash requirement in excess of five percent of total project costs (if any)
that would, under standard cost-sharing, have been the responsibility of the non-Federal sponsor,;
second, making payments for LERRD; and third, providing for reimbursement at the end of construction.
Federal payments for LERRD will be made only after the non-Federal payment for LERRD reaches a
percentage of total project costs equal to the ability to pay non-Federal cost-share less the five percent
cash requirement. If such arrangements are necessary, the PCA should be prepared fo reflect agreement
on the best manner available for acquisition of those LERRD over the limiting percentage, or for
reimbursing the sponsor upon completion of construction.

(2) The non-Federal sponsor will be required to provide a cash payment equal to the minimum of five
percent of estimated project costs, regardiess of the outcome of the ability to pay test, unless any or all of
the five percent cash requirement is waived by application of the high cost criteria described in §241.5(d).
The project sponsor shall make cash payments during construction at a rate such that the amount of non-
Federal payments in each year, as a percentage of total non-Federal cash payments, equals the amount
of Federal expenditures (including sunk pre-construction engineering and design costs as 3 first year
Federal construction expenditure) as a percentage of total Federal expenditures. Total Federal
expenditures include cash payments for construction and if necessary (due to ability to pay
considerations), for LERRD, and for reimbursement to the non-Federal sponsor. Total Federal
expenditures for the purpose of this calculation, do not include expenditures which allow the non-Federal
sponsor to defer payment of the non-Federal share under the provisions of this rule,

(f) For non-structural projects, reductions in the non-Federal cost-share as a result of the ability to pay test
will not affect the procedures for determining the non-Federal and Federal payment schedules. For non-
structural projects, no specific cash payments during construction are required by law.

[54 FR 40581, Oct. 2, 1989, as amended at 60 FR 5134, Jan. 26, 1995}
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Mr. BisHOP. I would appreciate that, because it is a particularly
difficult issue right now. I know in my own State there are a lot
of Army Corps projects that are ready to go that are not going for
lack of a local cost share. And not only are the projects important
to do, but these are projects that would put people to work.

So I would be very grateful if you would give this your serious
attention and let us know what we can do to move this forward.

Ms. DARcy. I will.

Mr. BisHOP. The next question I wanted to go to was the issue
of independent peer review and linking that, if I may, to the cen-
ters of expertise that the Corps maintains. My understanding is
the Corps maintains some number of centers of expertise and that
one of their roles was to provide some type of independent peer re-
view of major Army Corps projects.

So I have a couple of questions that flow from that. One, do you
feel that this process is working, are the centers of expertise pro-
viding this kind of peer review? That is my first question.

General VAN ANTWERP. Congressman, first of all, we do have six
centers of expertise and four of six are functioning very well and
have done a lot of what they were designed to do. A couple of
them—and one is the navigation center, are still trying to get up
and running but these six centers are to do exactly as you say.

One of their functions is to help in the review process. We have
two types of review. We have internal review, and they can orga-
nize that process and put together the group of experts. They can
also help to organize the external review, when that would go to
the nonprofit organization or whatever organization chosen to com-
plete the review. That is part of their charter.

The other part is to really help our districts, where they have in-
sufficient expertise to bring the best technology and innovation to
projects, to bring that expertise to these projects.

Mr. BisHOP. How are these centers currently funded?

General VAN ANTWERP. They are really joint funded. They are
funded partially by what we call general funds and then partially
by the project funds of those projects to which they are lending
their expertise.

Mr. BisHopr. Would the Corps benefit and certainly would the
American people benefit if we had more of them, and would a
model for them be to site them on college or university campuses
that have expertise in coastal zone processes or whatever their par-
ticular expertise might be that would be related to or be relevant
to Corps projects?

General VAN ANTWERP. I think several questions are there. One,
I think we have the number about right. Where they are located
generally is where there have been projects like that or in a district
that already has that expertise. We do use universities, and we do
have money that we provide universities to help us, both in review
and in study, which I think is an excellent idea. It gets the innova-
tion, and it also puts us with academia in a little different light,
and I think that is good.

So by and large, I think we are located well, we have about the
right number. But we need to go to great in this area.

Mr. BisHOP. Thank you both. I yield back, Mr. Chairman.

Mr. OBERSTAR. Mr. Cao.
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Mr. CAo. Thank you, Mr. Chairman. Mr. Chairman, before I
begin my questioning, I ask for unanimous consent to enter into
the record a statement by my colleague from Louisiana, Congress-
man Steve Scalise.

Mr. OBERSTAR. Without objection, the statement will be included
in the record at the appropriate point.

Mr. CAo. Thank you very much, Mr. Chairman.

Secretary Darcy, General Van Antwerp, first of all, I want to
thank you for everything that you have done. I am pretty sure that
overseeing the Army Corps of Engineers is a quite demanding job,
and I am very certain that you hear a lot of complaints on a day-
to-day basis, and I am here to complain again and to make sure
that my complaints are being heard.

As you can tell from Hurricane Katrina, all of these projects that
I just mentioned, not only do they mean economic development, but
these projects basically entail the survival of the people of the re-
gion. Katrina devastated 80 percent of New Orleans, misplaced
over a million people nationwide to various areas of the country.
And 4-1/2 years after Katrina, we are only, hopefully, 60 percent,
65 percent back.

This past weekend, I met with Director Spike Lee, who is doing
a follow-up documentary to his first piece, When the Levees Broke,
and he asked me a very direct question. He said you are the rep-
resentative of this district. What are you doing to restore the coast
and to protect the people of New Orleans?

And one of my answers was, because I belong to the T&I Com-
mittee, I have oversight of the Army Corps of Engineers, and my
task is to make sure that they keep up with their duties, to make
sure that they complete their project on time.

My question to you here is, what are you doing to ensure that
the projects in my district are being completed on time and to en-
sure that the projects that are under the direction of Army Corps
are being completed on time?

General VAN ANTWERP. First of all, thank you for the question.
I count it as constructive criticism, and I appreciate it.

We have our eye on a target in New Orleans, and it is June
2011. It is the beginning of hurricane season 2011. The Congress
has been gracious and the Administration has been gracious. This
is about $15 billion worth of work. I would love to bring it to you
in the detail that we have; when the study must be completed,
when the detailed design has to be done in order to start the
project at the right time to finish and meet those deadlines.

So we are very much conscious of the necessity of getting these
projects done to meet that deadline of 2011.

Mr. CAo. I am pretty sure you are familiar with the issue we
have in connection with Option 1 and Option 2 and Option 2(a) in
connection with, I guess, the project.

An issue that has been raised, and the issue questions the, I
guess, the forthrightness, the honesty of the Army Corps with re-
spect to the feasibility study of Option 1 versus Option 2 and 2(a),
seems to think that the cost study that the Army Corps put out in
regards to Option 2 and 2(a) are way overblown.

What is your answer to that?



48

General VAN ANTWERP. First of all, Option 1 and 2 and 2(a)
are— a lot different in that 2 and 2a really are a pump to the river
option that eliminates a lot of the local pumps. It is a much more
elegant solution, but a pricey solution, and here is why.

In order to really capture the cost, and the ability, if this is
constructable or not, we are not sure because of the depth of the
canals. You have all kinds of utilities and bank stabilization when
you start to really increase the depth of those canals. So we have
decided first of all thus far short of having any of that information,
that we would accommodate options 2 and 2(a) by having a feature
for the current pumps under Option 1 that would be adaptable to
2 and 2(a). So we don’t burn that bridge, but that we do make it
if ever 2 and 2(a) were studied and were feasible and funded that
that would not all be thrown away.

But there is a part here that has been talked about and that is
suspending any action now unless it is consistent with 2 and 2(a).
First of all, it is very hard to know what is and what isn’t feasible
until you have done a study. That is the first start. You do a de-
tailed feasibility study, give you the risks, give you enough of the
engineering to say it could be done.

The other part is we have pumps right now that are temporary
pumps that are on those canals, and by 2013 they are going to hit
their design life. They were never intended to go the long distance.
I am very concerned right now, heart to heart, about not doing
something now, that we are going to count on the temporary
pumps if you have a major event that won’t be able to deliver with-
out an incredible amount of maintenance.

We are checking the maintenance curves right now on every sin-
gle pump, and they are increasing as we speak as they age towards
2013. So we have got to do something.

The others are a more longer term solution, to study it well. We
think it would be about $15 million and 36 months to do an ade-
quate feasibility study that would be actionable by the Congress
and Administration to say if we wanted to do 2 and 2(a).

Mr. OBERSTAR. Would the gentleman yield?

Mr. Cao. Yes, Mr. Chairman.

Mr. OBERSTAR. If I may interrupt the General, 15 million to do
the evaluation, analysis of the adequacy of the pumps and the re-
placement cost?

General VAN ANTWERP. No, sir. This would be for a feasibility
study to look at Options 2 and 2(a), which is really the pump to
the river option, vice Option 1, which is currently funded and au-
thorized to replace those temporary pumps with a permanent solu-
tion. The one nuance there—and maybe I wasn’t clear—but if we
would do Option 1, we would include some adaptability features
that in case you came back later and wanted to do 2 and 2(a), part
of those features are existent.

Mr. OBERSTAR. Just a horseback estimate, if the gentleman
would allow me to continue.

Mr. CAo. Please.

Mr. OBERSTAR. A horseback estimate, not hold you to the num-
bers, but what do you think the replacement cost would be for
those pumps? And I ask the question, you know, just need a ball-
park figure, but I think the gentleman would want to know, I
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would want to know, other Members would want to know, so that
we can start laying the foundation for it. Those pumps have to be
replaced or the city is simply going to be inundated, and we should
be planning now for some rather substantial investment.

General VAN ANTWERP. We actually are planning for that invest-
ment right now. That is under Option 1, and we are funded for
that. So we have a plan to do that. The one thing we don’t have
yet for that part of the project is a project agreement with a local
sponsor for that because we have had a debate over options 1, 2
and 2(a). The Corps’ position is that we need to get that project
agreement done and get to work and put those permanent pumps
in.

If Congress tells us to do a feasibility study for 2 and 2(a), and
it is funded, we would do that to the best of our ability and give
the comparison. But those pumps are going to need to be replaced
in 2013.

Mr. OBERSTAR. In the range of hundreds of millions of dollars I
am sure.

General VAN ANTWERP. It is in the hundreds of millions but the
funding is there. We are not coming back for a request for funds.

Mr. OBERSTAR. Thank you, Mr. Cao.

Mr. Cao. Thank you, Mr. Chairman. I would look again to ques-
tion you tomorrow and I yield back my time. Thank you very much.

Mr. OBERSTAR. Now, independent peer review reports, the ones
that have been completed so far, it seems we have had difficulty
getting access to them, initially Committee staff was denied access.
The public has the right to see these reports, our staff has a right
to see them. They are not available on the Internet, we can’t get
them in person. We have to come and knock on the door, bag in
hand. What do we have to do to get this?

General VAN ANTWERP. You have every right to have total access
to those. There is a way to Google them, but when we went and
made a lot of improvements to our website, we essentially took the
easy Internet access down. The best way is to have that website
that gets you there directly. But you can go through the policy re-
view site and do it. I have the team working on this for you.

You are on to something that has been a challenge. We are try-
ing to improve our website system and give more access and visi-
bility. And what actually happened was it shut the Internet access
down unless you were really, really savvy at how to get there, and
I am not.

Mr. OBERSTAR. Well, I have newly become an Internet user after
years of resisting. I am a paper and typewriter person.

So I learned how to use this and I said well, let me try to get
this. We can’t get access to this. So I tried, and I can’t get in there.
I use Google and all these things, so you tell us how, and make it
open and transparent, whether we have a headquarters web page
or something, somehow we haveto

General VAN ANTWERP. We are going to link it, put a big spot
on the headquarters web page, just come on to the Corps of Engi-
neers homepage and it will tell you how to get there.

Mr. OBERSTAR. Good.

Now, early drafts of revisions to the planning principles and
guidelines that we saw, that staff shared with me, required the
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process to consider alternatives likely to have a high benefit-to-cost
ratio. I said, where is this coming from?

It turns out that there was a document from OMB and to the As-
sistant Secretary of the Army and to the Corps that directed the
Corps to evaluate only those projects that would have a 1.5 to 1
benefit-cost ratio.

My question was how—I asked Ken Kopocis, our Counsel, and
Ryan Seiger, Counsel to the Water Resources Subcommittee, how
do you determine that a project has a particular benefit-to-cost
ratio if you don’t do the study first. It is like Abraham Lincoln ob-
jecting to the proposal of the President for a toll on waterways.
And he said, “How can you impose a toll on a waterway unless you
build the project first so that you have product in the waterway for
a while so that it can generate the money for the toll?”

This is the same thing, this is 160 years later. There was another
document that I saw, that OMB proposed. This is OMB, that direct
the Corps to support only, recommend only those projects that have
a benefit-cost ratio of 2.5 to 1. That is a huge standard. It is a high
requirement. Alright, tell us.

Ms. DArcy. That is a very aggressive benefit-to-cost ratio, 2.5 to
1.

Mr. OBERSTAR. That is very kind, you are being very judicious.

Ms. Darcy. That is something that we have been looking at try-
ing to find those projects for setting priorities in a budget.

Mr. OBERSTAR. Do you have an example of one that meets that?
Can you give me an example, 2.5 to 1?

Ms. DaRrcy. All of the projects in the President’s budget, sir.

Mr. OBERSTAR. They do. We probably don’t need to build them.
If they are that good, someone else can build them.

No, seriously, this is unreasonable to set a goal before you under-
take the review of the project, which review is going to lead you
to that goal of determining benefit-cost ratios. Give it a try, Gen-
eral?

General VAN ANTWERP. I believe what Ms. Darcy is saying is
that the projects that were 2.5 to 1 or greater are what is in the
President’s budget, but that number floats dependent on the list in
priority. As you take the benefit-cost ratio and rack and stack the
projects and then you look at what the affordability is, that is how
it is prioritized. One year, it could be 3 to 1, or it could go to 2 to
1. In the 2011 budget, for those construction projects, we know how
much they cost, we know the benefit-cost ratio. When we drew the
line, it came to that.

Now, there is a couple of other categories. There are life safety
projects where the the benefit-cost ratio does not govern. It is the
life, health and safety, and an example of that would be one of our
dams that needs critical rehabbing.

But the projects that were not life, health and safety or eco-
system restoration, they competed based on their benefit-cost ratio.
Those ratios were known from a feasibility study and a chief’s re-
port.

Mr. OBERSTAR. I think my recollection of the Tennessee
Tombigbee was just barely 1 to 1, maybe below that. We had to
push and shove to get it over point 1. Lock and Dam 26 was about
1.2 at the beginning. It turned out to be one of the best projects
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we have ever done on the Mississippi River. We need five more of
them. And I wonder, I just wonder what B-C ratio you would as-
sign to any one of those other five before you could even begin to
work on it.

General VAN ANTWERP. We do a preliminary study. And then if
we think we have a 1 to 1 benefit-cost ratio or better, then we
could go to feasibility.

Mr. OBERSTAR. You make a horseback estimate

General VAN ANTWERP. Right. You make that estimate, and then
you go to feasibility, where you refine it. Then it comes out 2 to
1,4 to 1, 2.5 to 1, whatever. And then that is where you now have
a tool, that says, I can prioritize these. But a project that has a 1
to 1 cost-benefit ratio says it could be worth doing. Now you get
into the next question, can we afford to do all of those that were
1 to 1, and the answer to that is no.

Mr. OBERSTAR. That is a different question. That is a question
Congress needs to address, whether we can—or as in the case of
the Panama Canal, President Roosevelt said, “I don’t think Con-
gress will ever approve that kind of money.” But he is not the first
one. President Franklin Roosevelt, when presented with the cost of
building the atomic bomb, said, “can’t we build a little one? That
is a lot of money, we have a war going on.” So they made Little
Boy. Yeah. It was big enough.

Alright. In the planning process, where in order of significance
does the B-C ratio come?

General VAN ANTWERP. I think it comes in in several places. The
first one is where you do the initial cursory study, 100 percent Fed-
eral, to determine if we think we have a potential project. It is an-
swering that question. And the benefit-cost ratio, unless there is
health or safety or other things, says this makes sense to go to the
next level.

The next level, the feasibility, has some cost-sharing aspects. So
now you are also engaging the stakeholders, partners, local folks
and saying, is this worth it for you to do? We think that there is
a benefit-cost ratio that applies here.

And then you come through that process, eventually ending up
with a chief’s report, and it will have the benefit-cost ratio nailed
down with all of the documentation of what are the benefits and
what are the costs.

One of the things, of course, the new Principles and Guidelines
will do, will now incorporate nonmonetary things; they will incor-
porate the environment and some of those things that are a little
harder to estimate benefits. But they are going to have to be fig-
ured into whether this makes a valid project or not.

Mr. OBERSTAR. That is very illuminating, and that is important.
But let me ask you a question also about the Mississippi River
Lock and Dam 26, 1,200 feet, very efficient operation. But its effi-
ciency and its contribution to river navigation is offset, mitigated,
downrated by the other locks that aren’t of that efficiency.

If you are looking at a system, then don’t you have to look at all
of the elements of the system and say together they achieve this
greater goal and will have this greater benefit-to-cost ratio? Grain
moves in international markets on as little as an eighth of a cent
a bushel. If it takes 6 weeks round trip for barge tows to make that
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trip to New Orleans and back to the Upper Mississippi, we are not
being efficient. We are not being competitive in the international
marketplace. The port of Santos in Brazil has a 2-week sailing ad-
vantage over New Orleans because they are further out in the
South Atlantic.

General VAN ANTWERP. I think you are absolutely onto what we
would call watershed planning, and you can’t do a project in isola-
tion. You have to look at effects of whether one lock could take X
amount of traffic, but all the other ones on either side that actually
govern, then that figures into the benefit-cost ratio of building that.

Another example is the Great Lakes. They are so intertwined, all
the ports and harbors in the Great Lakes really make up a system,
and you have to work them all together, because if you can’t get
into one port, then you can’t take materials to another. Those are
the tough decisions. But I think the Principles and Guidelines also
includes this larger look that you are speaking of.

Mr. OBERSTAR. You just made the argument maybe somewhat
better than I have done for the second lock at Sault Ste. Marie.
When you think of the winter—Mr. Boozman doesn’t have to deal
with that issue. They don’t have as much ice. And Mr. Cao doesn’t
have any ice at all except in the cocktail lounges in New Orleans.
They don’t want it. By the time it gets down to New Orleans, it
is all melted. But if you think of a 105-foot beam lock and a 1,000-
foot ore carrier, or an 1,100-foot, and a 1,200-foot chamber, and in
January, the lock chamber has 4 or 5 inches of ice on either side,
and the vessel has 3 or 4 or 5 inches of ice on either side, and they
come through—have you been up there when that has happened,
grinding and squeaking and creeking, and you have just got
inches? You need a second lock.

We are going to be producing steel in the iron range, in the iron
ore mining country in my district. The SR Steel Company, financed
by Indian interests from India, not Native American interests, is
going to be producing steel slabs. In 2 years or so, the slabs will
be rolling off the production line. We have another plant right at
Silver Bay, and inland from Silver Bay Mesabi, Nugget is pro-
ducing 98 percent iron product; not taconite, which is 64, 65 per-
cent iron, but a pure iron like a feed for a blast furnace, for steel—
for a blast furnace, for steel, electric arc furnaces, for minimills, for
foundries. That is also going to be—they are going to need depend-
ability and continuity of intralake shipment. There is an increasing
demand for Powder River Basin coal. Those coal trains come in 2-
mile lengths down to the Port of Duluth-Superior. They have got
to be able to move in the wintertime. So I think we have made—
I have made my point.

Mr. CAo. Mr. Chairman, can you yield?

Mr. OBERSTAR. Mr. Cao.

Mr. CAo. Thank you very much, Mr. Chairman.

Mr. Chairman, I have in the room to your right is a group of stu-
dents from New Orleans. They are from Cabrini High School. And
all of the students returned to New Orleans after Katrina, so they
fully understand the importance of the issue that we are dis-
cussing, the levees, the locks, what do we do, whatever we have to
do in order to prevent the city from flooding again. So I just want
to introduce to you the students from Cabrini High School.
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Mr. OBERSTAR. Let me, on behalf of the Committee, welcome the
students from Cabrini High School.

Mr. Cao. Yes, sir.

Mr. OBERSTAR. Welcome. I am familiar with Cabrini. My wife is
from New Orleans, grew up there. She still has family living there,
and we make frequent trips to New Orleans. It is good to have stu-
dent groups see how the work of Congress is conducted. And your
Representative, Mr. Cao, is doing a splendid job of advocating for
the city.

Mr. Boozman.

Mr. BoozMAN. Thank you, Mr. Chairman.

I guess I would like to follow up since the Chairman brought it
up, the cost-share ratios and things, and hopefully we will be able
to talk about this more tomorrow as we talk about the budget.

Where would a situation fall where if you had a project that you
spent $80 million on, it lacked $30 million of completion? The cost-
benefit is $1.50. So if you go ahead and complete it, then you are
going to have revenue coming in. It costs $20 million to pull the
plug, so you have spent about $100 million versus 110-. How would
you do that? I mean, in a sense why would you not complete a
project like that? Why would you change the rules of the game in
the midstream? And that is essentially what we have being pro-
posed today.

I guess when we see things like that, it really—as the Chairman
mentioned, there has to be some common sense with these things,
and it really does—it makes us lose confidence. It makes us really
look harder at the rest of it to wonder if those kind of projects can
go on, kind of what the rationale is behind it. So where would that
fall? General?

General VAN ANTWERP. May I defer?

Ms. DARcY. Is your question regarding——

Mr. BoozMAN. I just want to—either one. I really would like an
answer to the question. How would you not continue that project?
What is the rationale behind that one? Because if you figure the
cost-ratio now after you get all of this stuff invested in it, and it
is way up there, it is over the 250 mark at this point to go forward
as compared to discontinue it, does that make sense? Because you
have so much invested in it.

Ms. DARcCY. In making priorities for the budget, we need to not
only look at the benefit-to-cost ratio, but also the project purpose.
And what it is we are actually going to fund in terms of project
purposes, and whether those are in the priorities for the year’s
budget going forward.

Mr. BOOzZMAN. So a hydroelectric green energy is not—does that
come from the Council of Environmental Quality? Does that come
from you?

Ms. DARcY. It comes from the Administration, sir.

Mr. BoozMAN. I guess, again, that makes no sense to not fund
and then ultimately have the thing paid for. Is there a rational an-
swer, General? I mean, do you agree with that?

General VAN ANTWERP. What you have to do is take the cost to
complete. Obviously the cost invested, the benefit-cost ratio, but as
it came out in the President’s budget, where it fell in the priorities
was to not continue.
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Mr. BOOZMAN. So cost to complete is $20 million. You have spent
$80 million on it. I am sorry. The cost to complete is $30 million.
You have spent 80 million. And 20 million to stop the project. 1
mean, you guys are sitting there arguing that, but that can’t be ar-
gued in a rational way. I understand you have got to do it, but,
again, that makes no sense at all.

And like I say, we can talk about it tomorrow, but those are the
kind of things, Chairman, that we are running into that we really
need to get some answer to, and it is a problem.

So I yield back.

Mr. OBERSTAR. The gentleman makes a very important point. To
the layman’s mind, it is very hard to justify a termination cost that
is almost as much as it takes——

Mr. BoozmaN. When you have got a hydroelectric, unless we are
down on hydroelectricity now, and we don’t know about it—the
President in his State of the Union Address was very much, let us
do nuclear, let us do these things. This is a clean—it is a situation
where the turbines are down, way down in the water, so it runs
all the time. It is a great project for so many things. It is clean.
It is a very efficient use of whatever. But not only do we waste the
money, if we go forward with the cost-benefit, we will actually get
the thing paid for by the utilities over a period of time. So

Mr. OBERSTAR. That raises the issue of independent review and
the mitigation, or the issues of independent review and mitigation.

We have a few more minutes remaining before closing of this
vote. We are going to—the next panel is going to tell us, judging
by the testimony I have read, that independent peer review is not
fully transparent to the public. They will say that interested par-
ties don’t even know that it is in the works. Do you agree? If so,
what suggestions do you have for making the peer-review process
more publicly available?

Ms. DARCY. Mr. Chairman, I think that it is our goal to have the
independent peer-review process much more transparent. In experi-
ence so far, we thought we have done that, but, as the General
mentioned, we have had access problems on the Internet. But I
think we would be open to try to work more openly with the inde-
pendent peer-review process because I think that was the intent of
having the process in the first place.

Mr. OBERSTAR. It is a very, very important point in the discus-
sions between our Committee and the Senate Committee, not just
in the summer 2007 conference that we had, which, by the way,
was about 45 minutes on a 7-year bill, but it was the subject of fre-
quent discussions over that period of 7 years and one of the issues
that continually held up further action on WRDA, Water Resources
Development Act. So we need to take action to let interested par-
ties know the peer-review process is under way, or it is coming,
and inform the panels that they have the responsibility to seek
public input.

General?

General VAN ANTWERP. I think the independent peer reviews do
seek public input, but there is another piece at the end after they
make their recommendations--that is, what we do with those rec-
ommendations will become public as well. So we will say, yes, we
took that, it was important. We put that in, we are considering
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this, we have done the cost-benefit of doing this, but I think that
is the whole life cycle of this.

The one in particular about even the Principles and Guidelines,
when they went to the National Academy of Sciences, the Prin-
ciples and Standards, also went out for public review. What hap-
pens after the review of the National Academy of Sciences and
after the public review, all should be made public. That is our opin-
ion.

Mr. OBERSTAR. And regardless of what the judgment is from the
public about the substance of the review, making it public is the
critical point. And we get more flack for process than you do for
the substance of it.

We are going to recess for these three votes. When we come back,
I want to conclude with mitigation and cumulative effects meas-
ures. I want to have a discussion about floodplain management and
revision of principles and guidelines. Those are the three issues re-
maining.

[Recess.]

Mr. OBERSTAR. The Committee will resume this hearing and con-
clude on the three items that I referenced before we left to vote on
the House floor.

So we strengthen mitigation requirements in WRDA 2007. And
I have already earlier described the effort that Mr. Quie, then-Con-
gressman Al Quie, later our Governor of Minnesota, and I crafted
on mitigation being done concurrently with the construction. The
guidance issued to field offices allows them to rachet back on miti-
gation by setting up some sort of a determination or a category—
I am not quite clear how it is expressed when situations where ad-
verse impacts are deemed not significant, requiring that mitigation
be justified incrementally. That approach, ignoring—making a de-
termination on an impact that is negligible, that it is not signifi-
cant or can be done incrementally is contrary to the spirit and, I
would say, requirements of section 906. So do you have a compen-
dium of definitions of these categories of impacts, adverse, signifi-
cant, negligible? When do you make that determination? How do
you come to that determination?

Ms. DARcY. Mr. Chairman, I expect that we have a compendium,
but I cannot right now list off for you what that is. I would be
happy to look into it and be able to provide that to you. Is your
question how do we make the determination about which kind of
mitigation is necessary?

Mr. OBERSTAR. Yes. The criticism is, we have seen over the years
prior to WRDA 2007 that the Corps uses these sort of escape
clauses and ignores effects that, in the judgment of some observers,
are significant and, by the Corps’ determination, are negligible. So
we need an understanding of and a transparent process of coming
to those determinations.

General VAN ANTWERP. We have a number of processes, Mr.
Chairman, but I think we will definitely look into this and get the
criteria back to you. But there is a lot of other agencies that have
real high stakes in this, the Fish and Wildlife Service, the EPA for
example. We have, among the Federal agencies, a lot of different
inputs that have significant impact on it. And if there is, I think
they would let us know, too.
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INSERT: PAGE 28

We have looked at our implementation guidance for Section 5001. The guidance does
not require a new feasibility study of the overall project. The guidance requires a study
to determine if the project's benefits exceed the project's O&M costs and to demonstrate
that the last increment is economically justified by evaluating lesser depth alternatives to

the existing project. ‘
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Mr. OBERSTAR. And a further question: When do those other
agencies come into this process? I raise the question because in the
2005 surface transportation bill, Mr. Young, then Chairman, asked
me to convene a group, a working group, of all the various inter-
ests, environmental groups, the contractors, the builders, the
unions and all the rest, and the Federal Highway Administration,
to find a way to expedite projects.

What I found in this process is we have sequential review. The
Federal Highway Administration starts; and then the State DOT;
and then you have the EPA; then the State public pollution control
agency; and then you have the Council of Environmental Quality;
and then you have the Forest Service, the Fish and Wildlife Serv-
ice; and then you have the Park Service, and one project comes in
and says, you forgot about us; and then at the tail end, there is
the National Trust For Historic Preservation, and they say, we
weren’t included. Well, they were; they just didn’t pay attention.

So in the highway bill that we reported from the Subcommittee,
it turned this vertical process on its side to get everybody in the
room at the beginning. How long do you need, how long does this
agency need for your permit, and let us squeeze that time frame
down and do it in a more expeditious manner, not override it, not
ignore these things, but do them concurrently rather than sequen-
tially.

Now, is that a part of this?

General VAN ANTWERP. Mr. Chairman, that absolutely is a part
of it; as we have refined our planning process, it is to do those
things simultaneously and to get all the other agencies that have
a stake in it involved very early. And for us that usually begins
when we make a decision that a project is going to require an envi-
ronmental impact statement for example. That process has to begin
very early because that is the time driver. So if you can get that
time down for that, you have decreased the overall time for the
planning studies.

Mr. OBERSTAR. You have all the legislative authority or adminis-
trative authority to do this, to command all of the various agencies
to come together at the beginning of the process?

General VAN ANTWERP. We have everything we need to do that.
I think to bring them all together—and a lot of it is collaboration
with them, but it is also what their mandate is and what they are
to do. All of us are now working together to get a good jump-off.
And actually it goes right into the initial scoping, that we are all
getting together to determine what needs to be done.

Mr. OBERSTAR. Do you from time to time have an experience, as
I uncovered in the course of this process on the SAFETEA legisla-
tion, an agency, for example, Fish and Wildlife Service, we would
love to do this, but we don’t have the budget for it? We can’t afford
to send one of our staffers off for 3 months or 6 months to do this
work. So what I did was write into the surface transportation—we
will pay out of the Highway Trust Fund that person to do this
where you can’t get off the hook. This has got to be done, we can’t
have things drag on for years. Now, it is not to rule out or to skirt
the environmental issue, but deal with it in a reasonable time-
frame. That is what people get exacerbated with.
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Okay. Next, floodplain management. We gave the Corps, in the
1986 Act, authority to enhance responsible floodplain management,
and required a non-Federal interest to, quote, prepare a floodplain
management plan designed to reduce the impacts of future flood
events in the project area. The plan shall be implemented by the
non-Federal interest not later than 1 year after completion of con-
struction of the project.

Going back to Assistant Secretary Woodley, we found that imple-
mentation was hit or miss, spotty. Are you, in the course of the di-
rection given in WRDA 2007, reviewing floodplain management?
Do you have some interim thoughts for us on where you stand with
this now?

Ms. DARcY. Yes, Mr. Chairman. In addition, my office and FEMA
have just reestablished the Floodplain Management Task Force
that was originally instituted, I think, in the early 1990s, but we
are sort of re-energizing that because we think it is a really impor-
tant issue for us to be looking at on a number of fronts, not only
for floodplain management, but also for some of the other Execu-
tive Orders that have been issued in this area, as well as of how
our programs overlap and can be better managed.

Mr. OBERSTAR. General, do you have any comment?

General VAN ANTWERP. I would just make one quick additional
comment that under the Principles and Guidelines, one of the as-
pects is really the nonstructural use of floodplains, which is also
very wise. It is also in the Principles and Guidelines as one of the
big factors, how do we use those floodplains, and where possible
could you have a nonstructural solution as part of the flood-control
measures?

Mr. OBERSTAR. “Nonstructural” is becoming kind of the watch-
word. It has been around for a long time. It certainly is a lower-
cost way to deal with issues, and one nature has itself implemented
over centuries.

The final question, I think, for me is the draft revisions to the
planning Principles and Guidelines and standards, where does that
stand right now, and how is this process moving forward, and what
steps have you taken to engage the public in this procedure?

Ms. DARcY. The draft for the Principles and Guidelines was re-
leased on December 9th. It was released and transmitted to the
National Academy of Sciences for review. Concurrently it was put
out for public review and comment for I believe it was 60 or 90
days. But it has been extended through next month for public re-
view and comment. And that public review and comment will be
considered not only by the Academy, but then finally by the inter-
agency group headed by CEQ that will review it before it goes
final.

Mr. OBERSTAR. So you expect by April—you said by the end of
April?

Ms. DARcY. I think the public comment period ends April 5th.

Mr. OBERSTAR. Okay. Mr. Boozman, do you have any other——

Ms. DARcCY. Sir, it is also up on the Web site.

Mr. OBERSTAR. Okay. On the Web site that we——

Ms. DARcY. Just click on it.

Mr. OBERSTAR. Supposedly.
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Mr. BoOZMAN. Just one thing real quick. I know that our wit-
nesses have to go. And again, we appreciate you being here.

Section 5001 directs the Corps to assume maintenance of speci-
fied navigation channels upon a determination that the assumption
would be in the best Federal interest. However, the Corps has in-
terpreted this as requiring a full feasibility study of the existing
project, and I know there is some wording in there that—but the
reality is that as it is interpreted now, the study can cost much
more than the actual assuming the maintenance.

Would you all—you can comment on that if you would like, or
you can just look into that and just see—again, just make sure that
we are looking hard at that and not getting ourselves in a situation
where we all agree that the thing was built in such a manner that
it is economically in the best interests of our country, the language
is in the bill, but not to make it such where the study costs tremen-
dously more than if we just did the maintenance in the first place.

Ms. DARcY. We will look into that.

Mr. OBERSTAR. Back to the question about the concurrency of re-
view, and Committee staff counsel passed me a note that the Corps
has not yet issued the guidance to implement that legislative lan-
guage.

Ms. DARCY. For——

Mr. OBERSTAR. In section 2045 of WRDA 2007, the streamlining
of the review process. Would you take a look at that?

Ms. Darcy. That guidance—you are correct. We will try to get
a date for when it will be done, too.

[The information follows:]
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INSERT: PAGE 31

We are currently developing implementation guidance for Section 2045 and anticipate
issuing it by the end of June 2010.
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. Mr:? OBERSTAR. Do you have anything else to say in your own de-
ense’

Ms. DaRrcy. I thought we did all right.

Mr. OBERSTAR. You are very forthcoming, and I think we have
a better understanding of where the Corps and where your office,
Ms. Darcy, stands in implementing WRDA 2007. Very important
for us as we proceed with the next water resources bill.

And just as a message to the administration, whoever they are,
the President and his inner circle and other circles within the cir-
cle, they have underfunded the Corps in their proposed budget for
2011 again. This is supposed to be the administration of change,
and, “yes, we can.” And the needs are huge.

And you were here, Ms. Darcy, for our oversight of the con-
tinuing review of the implementation of the stimulus bill. And, by
the way, my report card, now we have 1 million, 91,000 total em-
ployment, direct, indirect and induced jobs. That is half of all of the
jobs created by the stimulus that come from 6 percent of the fund-
ing. Because our funds go out—this is my report card. I carry it
around with me. It is updated every 30 days or more often. And
6 percent of the funds created half of the jobs because we contract
them. We know where they are going. We know the formulas, and
we know the agencies.

And I have been holding these hearings—we have had 14 over-
sight hearings. And just because the Corps got this increment of
stimulus funding should not justify what was a $4.5 billion—does
not justify cutting the continuing budget to $1 billion. That is ap-
palling. That is not the General’s message to take back. He has got
enough. You take that back.

Ms. Darcy. I will, sir.

Mr. OBERSTAR. You are the policy and appointed person. Tell
them we are unhappy with that up here.

Ms. DARcY. I think they will hear you.

Mr. OBERSTAR. Thank you.

Ms. DARcY. And you did ask if I had one closing thing. In my
opening statement I did make a personal comment that I had a
keen interest in this, and that is because of my 16 years of working
with your Committee when I was on the Senate side, and it is very
important to me that the implementation of that long-sought
WRDA 2007 is done and done right. Thank you, sir.

Mr. OBERSTAR. That is right. You were there. You are steeped in
this subject. So take the message back and tell OMB, get on with
it. Look, the European community is building a 2,000-mile canal
through the heart of Europe to link the North Sea to the Black
Sea. It is hundreds of millions of euros. It is part of the $1.4 trillion
infrastructure investment program. They are halfway through with
it. We need to do that at least on the Mississippi, Ohio, Illinois Riv-
ers. And I have already talked about the five locks on the Mis-
sissippi that need to be the quality of Lock and Dam 26, on the Illi-
nois, and Europe is going to have this project done before we ever
get these five locks off the ground. Or in the ground is the proper
term for it.

So take that message back. We are falling behind the rest of the
world. This is just not tolerable. Free the Corps. Let it do what it
does best. Give them the money to proceed.
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Alright. Thank you. The panel is dismissed.

Mr. OBERSTAR. We have our next panel—Michael Leone, Port Di-
rector, Maritime Administration, Massport; Mr. David Conrad,
Senior Water Resources Specialist from National Wildlife Federa-
tion; Mr. Steve Fitzgerald, Flood Committee Chair, Harris County
Flood Control District of the National Association of Flood and
Stormwater Management Agencies; Brian Pallasch, Water Re-
sources Coalition, American Society of Civil Engineers; Amy
Larson, president of the National Waterways Conference.

Alright. Mr. Leone, I started with you in the naming, and you
are first listed in the agenda, so you are first up.

TESTIMONY OF MICHAEL A. LEONE, PORT DIRECTOR, MARI-
TIME ADMINISTRATION, MASSACHUSETTS PORT AUTHORITY
(MASSPORT), AMERICAN ASSOCIATION OF PORT AUTHORI-
TIES; DAVID R. CONRAD, SENIOR WATER RESOURCES SPE-
CIALIST, NATIONAL WILDLIFE FEDERATION; STEVE FITZ-
GERALD, FLOOD COMMITTEE CHAIR, HARRIS COUNTY
FLOOD CONTROL DISTRICT, THE NATIONAL ASSOCIATION
OF FLOOD AND STORMWATER MANAGEMENT AGENCIES
(NAFSMA); BRIAN PALLASCH, COCHAIR, WATER RESOURCES
COALITION, AMERICAN SOCIETY OF CIVIL ENGINEERS; AND
AMY LARSON, ESQ., PRESIDENT, NATIONAL WATERWAYS
CONFERENCE

Mr. LEONE. Thank you, Chairman Oberstar. And thank you for
the opportunity to provide testimony on the implementation of the
Water Resources Development Act of 2007. I am Michael Leone, di-
rector of the Port of Boston for the Massachusetts Port Authority.

Mr. OBERSTAR. We should have pronounced it Leone.

Mr. LEONE. But I appear today as the Chairman of the Board of
the American Association of Port Authorities, which represents the
interests of the leading U.S. public port authorities, as well as pub-
lic port authorities throughout the Western Hemisphere from Can-
ada, Argentina, including the Caribbean.

I will direct my comments today to several of the policy provi-
sions included in the 2007 act, specifically that set of provisions in
Title II, the general provisions which deal with the Corps’ project
development and review. In the 2007 act, Congress directed a num-
ber of management measures aimed at improving the efficiency, re-
liability and responsiveness of the Corps’ project development and
implementation processes. Today I would like to share our observa-
tions on the impact of the changes and pursue the question of
meeting the intended goals.

As a project development review, there are two areas of concern,
sections 2034 dealing with independent peer review, and section
2045, project streamlining, that should be given additional consid-
eration by the Committee. Both sections deal with review of project
reports at different times in the project-development process and
with varying scope. The issue that is not addressed is one of tim-
ing, when the reviews occur.

We do not believe that the Corps’ current process is consistent
with the intent of sections 2034 and 2045 to assure both thorough
and streamlined review of project reports. We believe that the re-
view, as quality control, needs to start at the beginning of a study,
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involve the local sponsor, district and higher headquarters and/or
independent entity, and be continuous throughout the phases of the
study. There should be no surprises at the end of a cost-shared 4-
to 6-year multimillion-dollar study effort.

In my own case, Massport has invested 10 years and several mil-
lion dollars towards a feasibility study to deepen Boston Harbor,
which so far as been rejected twice by the Corps’ headquarter staff
after a late-stage review surfaced differences of opinion within the
Corps on the economic study parameters. There is no end in sight
in pursuit of an approved chief’s report. In the meantime, we are
losing jobs and business.

There are currently many channel-deepening studies under way
throughout the country that are required to handle increasingly
larger vessels and for the Nation to remain competitive in global
markets. Some have been stalled for many years and are not ad-
vancing because of technical or policy conflicts among reviewers,
the study teams and the project sponsor. We are hopeful that when
fully implemented, the revised project development and review sec-
tions of WRDA 2007 will result in improvements in the overall
project-delivery process, and we ask the Committee to monitor that
progress with us.

A related area of concern in section 2033(e) is that of centers of
expertise. We have yet to see a viable and fully operational center
of expertise for deep-draft navigation. We believe it is a critical
missing link in fully implementing section 2045 and streamlining
the project-delivery process and improving the quality of the plan-
ning and review process. Attrition and downsizing have had a no-
ticeable effect on the ability of the Corps districts to perform all of
the technical and economic studies necessary to formulate a
project. Work is often spread among districts with mixed results.

We believe a deep-draft center of expertise with a dedicated full-
time cadre of subject matter experts can pay many dividends in
providing the most technically competent, efficient and cost-effec-
tive project-delivery system in a central location. The Corps’ Inland
Navigation Center of Expertise has been fully operational since
1981 and provides world-class products to Corps districts in the
navigation industry. So we know what success looks like and would
like to see that replicated for the deep-draft navigation to the ben-
efit of all four coasts. We are working with the Corps on the center
of expertise concept through our Quality Partnership Initiative and
ask for the Committee’s continued support as well.

Additionally, sections 2005 and 2029 of WRDA 2007 speak to the
need for adequate dredge material management, beneficial use of
recovered sediments, and use of multiple factors in judging the
benefits to the Nation for investing in maintenance dredging. How-
ever, we believe it is time to revisit the 24-year-old Harbor Mainte-
nance Tax and Trust Fund authorized in 1986 that is the sole
source for reimbursement of Federal maintenance dredging fund-
ing. Port and harbor users are paying for the full maintenance and
getting half in return. The tax revenue of about $1.4 billion annu-
a%lydwould be adequate to maintain Federal channels if fully ap-
plied.

Congressional intent notwithstanding, there is no provision in
the original authorization to dedicate that tax revenue for its in-



65

tended purpose. We ask the Committee to consider legislative pro-
visions to ensure full use of the tax for maintenance dredging in
the subsequent WRDA, hopefully this year.

And finally, Mr. Chairman, I would like to commend your leader-
ship for section 3091 of the 2007 act, which finally provided a reso-
lution and direction necessary to get the construction started at the
Sault Ste. Marie for the second lock. This is a project of national
significance that directly impacts the Great Lakes and St. Law-
rence Seaway portions of our national freight system. Our Great
Lakes Members look forward to the jobs, efficiencies and transpor-
tation cost savings the new project will bring.

Again, thank you for including the American Association of Port
Authorities in these proceedings.

Mr. OBERSTAR. Thank you very much, Mr. Leone.

Mr. OBERSTAR. I do appreciate all of your comments, but espe-
cially the latter. It is nice to have that attention paid to the needs
of the Great Lakes from the association, and just a quick question
before out next witness. What is your current channel depth? Is it
38 feet?

Mr. LEONE. We are 40 feet.

Mr. OBERSTAR. And you want to go to 45? The Corps wants you
to go to 487

Mr. LEONE. In the initial study we felt we needed to go to 45
feet, but when the analysis was completed, the local district deter-
mined that 48 was probably the optimum depth for us. We feel that
45 would be adequate, but we are arguing on the economic param-
eters as to whether it is 48 or 47. So we are doing numerous stud-
ies, and as a result of this 10-year process and the multimillion dol-
lars we have spent, we have yet to reach a resolution as to what
]ios the correct depth and what the correct benefit-cost ratio would

e.

Mr. OBERSTAR. We can pursue that further and perhaps in an-
other venue. But it is of great interest to me with the opening of
the Panama Canal, and the larger-capacity vessels coming to all of
our seacoasts and to the gulf, with container transport possibly
upbound on the Mississippi, ports have to be ready with the proper
channel depth to accommodate this whole new post-Panamax ca-
pacity. And I don’t know if the—if Maersk calls on the Port of Bos-
ton, but Sally Maersk and Regina Maersk with 6,000 and 6,600
containers respectively have now been outdistanced by the newest
class of Maersk vessels with 13,000 containers at a 50-foot channel
depth requirement. Those are going to call—or if you want them
to call on your port or other east coast ports, you have got to have
that channel updated. And you cannot do it 5 years from now, you
need to start doing it now.

Mr. LEONE. Mr. Chairman, you are absolutely correct. And I
think many ports along the gulf and east coast are trying to pre-
pare. Not everyone needs to have 50 feet, but there are numerous
ports that will need it. And that is why we have been preparing
for many, many years, as other ports have done so.

So it 1s important to get the authorization necessary because we
are in the process of also dredging our own berths at our own cost,
buying cranes that can handle these larger vessels. So we are mak-
ing the terminal infrastructure, but it is very, very important, it is
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gsseﬂtial, to have that highway, the Federal channel, into your
erth.

Mr. OBERSTAR. Thank you. Mr. Conrad, thanks for being with us,
and thank you for the great work of the National Wildlife Federa-
tion for these many years when I started up here as a clerk of the
Subcommittee on Rivers and Harbors.

Mr. CoNRAD. Thank you very much, Mr. Chairman and Con-
gresswoman Boozman. On behalf of the National Wildlife Federa-
tion, we deeply appreciate the interest and work of this Committee
on providing oversight for the Corps program.

We have a lengthy statement for the record, which I will do my
best to summarize. We have particularly focused on what we be-
lieve to be among the most critical WRDA reform areas, the peer
review, mitigation of fish and wildlife and wetland losses, and revi-
sion of the principles and guidelines. But first I want to speak to
the reform issues in their context.

These WRDA reform provisions were enacted in the wake of the
terrible consequences of Hurricane Katrina and a series of dam-
aging hurricanes and storms in 2004 and 2005. In addition, the Na-
tion was growing increasingly aware of the threats of climate
change and sea level rise, continued deterioration of critical fish
and wildlife habitat and health of natural ecosystems, and increas-
ingly severe instances of flooding and drought conditions.

After the findings emerged about the background and conditions
of the New Orleans—this levees in New Orleans, this was, in es-
sence, as much a manmade disaster as a natural disaster, many
felt that the WRDA reforms were all the more necessary. These
were also adopted against a backdrop of the General Accounting
Office—or the Government Accountability Office having reported
that recent Corps studies ”“did not provide a reasonable basis for
decisionmaking”; that they were “fraught with errors, mistakes and
miscalculations, and used invalid assumptions and outdated data.”
Those are all in quotes. GAO also testified failings were “systemic
in nature and therefore prevalent”—"and therefore prevalent
throughout the Corps Civil Works portfolio.” That confirmed a pat-
tern of egregious pattern flaws that have been revealed by more
than a decade of analysis of NAS, GAO, Army inspector general,
independent reports, and such as the coastal Louisiana levees and
the Upper Mississippi lock expansions.

These reforms are not just about technical planning matters and
minute details of the law. We have received major wake-up calls
that the impacts of activities of the Corps of Engineers have pro-
found impacts and implications for our citizens, the environment
and the Nation’s future development. We cannot simply do things
the same way.

Mr. Chairman, we have reviewed the guidance and extensive
amount of material provided by Assistant Secretary Darcy and the
Corps. On the whole we found that to date the implementation of
these reform provisions in many cases is barely under way. Guid-
ance prepared in many ways falls short, in some cases far short,
of what we believe Congress and the law intended, and the objec-
tives sought in the WRDA reforms are still mostly unimplemented.

On independent peer review, we would first applaud the Corps
for at least broadly embracing the concept of peer review even be-
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yond that required by WRDA. But on the ground, WRDA’s inde-
pendent review process—WRDA’s independent review process, we
find the process has been weakly implemented, is highly obscure,
and has failed to involve the public, and is almost completely out
of public sight. The Corps reported that in 13 of 14 ongoing com-
pleted external peer reviews, and 4 of the 5 ones that were com-
pleted among those, the reviewers had not taken any public testi-
mony or otherwise obtained public input. Conversations with con-
servation activists and State officials across the country have
shown a near universal lack of awareness of and lack of public in-
volvement in these processes. Locating review plans and completed
IEPR reports on district Web sites is in many cases difficult or im-
possible. Reviewers’ names can generally not be located until after
reports are completed.

We believe Corps guidance and the lack of public input will likely
discourage review panels from reviewing issues outside whatever is
included in the charge set by the Corps’ contractor. This would de-
feat some of the main purposes of external review.

On mitigation of fish and wildlife and wetlands, we looked exten-
sively at implementation of the new section 2036 provisions. We
are extremely concerned that the compliance with these provisions
appears to be lagging. WRDA added great specificity to the defini-
tion of mitigation plans: standards for in-kind mitigation, require-
ments for ongoing monitoring and consultation with Federal agen-
cies and States, and reporting annually to Congress on progress for
ecological success, and contingency plans for speeding progress
where progress was not being made. Regrettably, our review found
implementing guidance and mitigation plans developed by the
Corps demonstrating that the Corps had made little progress in
complying with even the most basic of mitigation reforms.

In one example we cited, a waterway channel improvement
project, the Galveston district of the Corps concluded that resources
which were not nationally or otherwise significant need not be miti-
gated. Such a standard, which is directly contrary to section 2036,
would likely result in far less mitigation than WRDA requires.

We reviewed documentation of 32 projects the Corps said fell
within parameters of the Senators’ request for information, and in
17 projects for which we could locate adequate information for a
judgment beyond those with negligible impacts, we found all 17 es-
sentially out of compliance with WRDA’s requirements, and in
some in unusually multiple major ways. The process for monitoring
ecological success is essentially unimplemented, in our opinion.

Finally on principles and guidelines, Mr. Chairman, WRDA 2007
enacted a new water policy that requires a fundamentally different
approach to water resources project planning, and directs the Sec-
retary to develop new planning principles, guidelines and proce-
dures to modernize water planning.

We are very pleased that the White House Council on Environ-
mental Quality has taken on a key role in facilitating the revision
and updating the principles and standards. We also applaud Con-
gress for directing attention to the need to update water resources
planning, and applaud the administration for recognizing its impor-
tance across the Federal Government.
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A new PNS provision proposal is now set to receive public and
NAS comments, and we recognize the process will appropriately
take considerable time to unfold. But the potential long-term bene-
fits to the Nation make this a highly important exercise.

In our written statement we raise critical concerns that planning
should be driven by Federal law and policy, not simply by benefit-
cost-only framework. Environmental protection and restoration
need to be fundamental objectives for water planning in the 21st
century.

We are also concerned that economic requirements not under-
mine the new policy requirements to protect and restore natural
ecosystem functions. And a base of science, including recognition of
climate change and sea level rise, and greater emphasis on non-
structural approaches in integrated water resources planning is es-
sential to a modernized planning process.

Mr. Chairman and Congressman Boozman, once again on behalf
of the Federation, we greatly appreciate the efforts being made by
the Committee to follow up progress of implementing the reforms
of WRDA 2007. I would be happy to answer any questions. Thank
you.

Mr. OBERSTAR. Thank you very much for a very thorough state-
ment. And, of course, your entire document will be included in the
Committee record.

Mr. OBERSTAR. And now Mr. Fitzgerald.

Mr. FITZGERALD. Thank you, Chairman, Mr. Boozman.

The National Association of Flood and Stormwater Management
Agencies, or NAFSMA, we represent about 100 Members, mostly
large urban agencies, and about 76 million citizens. Our Members
on the front line are reducing loss of life and property damage from
floods, improving the quality of the Nation’s surface waters and ri-
parian habitats, and helping guide the design and construction of
low-flood-risk and affordable communities.

NAFSMA not only supported passage of WRDA 2007, but our
Members have experience complying with it in previous WRDA
bills as partners with the Corps of Engineers. We recognize the
Corps has had a challenge developing guidance for such a large
bill, but they have done a good job setting priorities. From a local
perspective, most active studies and projects are not being held up
waiting for new implementation guidance.

My testimony today will focus on four of the general provisions
in WRDA 2007, first, independent peer review. It takes multidisci-
plinary teams to address the many interdependent and interrelated
factors that influence analysis, evaluation and decisions. Our Mem-
bers welcome any assistance provided, provided it is helpful in ad-
vancing the study, results in a better project and does not hinder
progress.

In practice, some feasibility studies that were near completion
have been delayed to comply with new peer-review requirements,
with no substantial improvement in the recommended course of ac-
tion. We believe peer review will be beneficial when it is actually
utilized as stated in the bill. In all cases, the peer review shall be
accomplished concurrent with conducting the project study.

The second provision, the principles and guidelines updates. As
you would expect, we have been active in this effort. While
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NAFSMA supports and agrees with most of the draft principles
and standards issued by CEQ in December, we feel there are some
areas where clarifications and emphasis is needed. First, while
some believe that historically there has been a bias towards eco-
nomic benefit, it is imperative that future water resources planning
emphasize the balance and recognize interdependence of economic,
gnvironmental, public safety and social factors. Easier said than
one.

Next, the non-Federal sponsor is an active partner with the Fed-
eral Government in terms of contributing funding, local knowledge
and expertise. Active participation by the non-Federal sponsor dur-
ing all phases of the planning process is critical to the success of
the study and subsequent project.

And finally, NAFSMA members are concerned that the new prin-
ciples and guidelines will make the planning process even longer,
more expensive and more complex than it is now. Resources, fund-
ing and patience are limited. To fully appreciate how the proposed
standards will change the planning process, NAFSMA recommends
that the Corps and NAFSMA work through an example flood risk
reduction study from initiation to completion while the National
Academy of Sciences is preparing its comments.

The third provision I want to address is actually two: planning
and streamlining. The current process that I mentioned has
evolved into such a long and costly exercise that doesn’t necessarily
yield better decisions or projects. So what are we doing about it?
Well, the inclusion of these two provisions in WRDA 2007 was a
good first step.

Mr. FITZGERALD. A NAFSMA work group has identified four
basic problem areas and is developing alternatives to address them.
We understand the Corps’ senior leadership and Secretary Darcy’s
office have made this a priority as well. It will take a sincere, con-
siderable, and collaborative effort from local sponsors, the Corps,
and Congress to make significant improvements.

Finally, the National Levee Safety Program. The National Com-
mittee on Levee Safety carried out the necessary work, prepared an
excellent report, and continues to function effectively and produc-
tively. National believes that significant progress has been made on
several of the Committee’s 20 recommendations since your hearing
on this topic last May.

For example, the Corps and FEMA have made substantial
progress completing the National Levee Inventory and Database.
However, additional authority is needed to include data for those
levees owned and operated by non-Federal entities. Much work is
still needed to improve levee safety in this Nation.

In closing, WRDA 2007 was a much-needed piece of legislation
that helped our Nation move forward. It is now time to take the
next step forward by pursuing the passage of WRDA 2010 to con-
tinue our critical water resource needs and protect the Nation’s
population, environment, and critical infrastructure.

Thank you for inviting local sponsors to make this presentation
today before the Committee.

Mr. OBERSTAR. Thank you very much for your testimony, and I
appreciate your participation today.

Our next is the Water Resources Coalition.
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Mr. Pallasch, thank you for being here.

Mr. PALLASCH. Thank you, Mr. Chairman, Members of the Com-
mittee. I appreciate being here.

My name is Brian Pallasch, and I am the co-chair of the Water
Resources Coalition and managing director of Government Rela-
tions and Infrastructure Initiatives at the American Society of Civil
Engineers. I am pleased to appear before you today as we talk
about the implementation of WRDA 2007.

Title II of WRDA 2007 contains many key policy requirements
for the Corps to complete on independent peer review, dredge ma-
terial disposal, technical assistance, access to water, data, plan-
ning, shore protection projects, and other program requirements.
Title IX called on the establishment of the National Committee on
Levee Safety.

First, I want to talk a little bit about principles and guidelines.

In December of 2009, as many of my colleagues have noted, the
White House Council on Environmental Quality released for public
comment its version of the principles and guidelines. The Water
Resources Coalition believes the current proposal fails to meet the
congressional intent and still needs to be reworked.

First, the proposal speaks to the need to incorporate public safety
into the planning process, but it does not continue the discussion
of the obvious ways to achieve the goal. Specifically, nothing in the
proposal identifies the unequivocal need for resiliency in the design
and construction of Federal civil engineering projects. In engineer-
ing terms, resiliency is the ability of an infrastructure system to re-
cover its function after it is damaged by a natural disaster or a
man-made attack.

Sustainability and resiliency must be an integral part of improv-
ing the Nation’s infrastructure. Today’s infrastructure, especially
flood control systems, must be able to respond to and change with
dynamic conditions. By incorporating resiliency, disasters will pose
less of a threat to public health and will minimize disruptions to
our economy.

Second, the proposal’s discussion of the use of cost-benefit anal-
ysis and the development of water resource projects is flawed. The
CEQ needs to explain in some detail how it will require cost-benefit
analysis to be employed and especially how it will be possible to
monetize the social or environmental benefits of projects and how
these benefits can be compared to economic benefits and public
safety.

Nearly 5 years after the devastation of Hurricane Katrina and 1
year after the release of the National Committee on Levee Safety’s
recommendations, Congress has still not acted to create a National
Levee Safety Program. While the Corps of Engineers has begun
work and made significant progress, there is no comprehensive and
dependable catalog of the location, ownership, condition, hazard po-
tential of all of the levees in the United States.

As of February 15, the Corps had inventoried or contracted for
inspection approximately two-thirds of the more than 14,000 miles
of Federal levees. Another 21 percent of the levee mileage is under
contract for inventory and inspection. However, by some estimates,
there are more than 100,000 miles of levees in the United States.
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}Ne still have a long way to go to complete a national inventory of
evees.

Title IX of WRDA created the National Levee Safety Program
Committee; and the goal of a robust nationwide levee safety pro-
gram, though, remains an aspiration rather than a reality today.

The Committee on Levee Safety submitted its interim report
with the Office of Management and Budget in January of 2009. We
feel very strongly that Congress should adopt many of the rec-
ommendations of that Committee and enact legislation to establish
a national levee safety program. We also feel strongly that this pro-
gram could be modeled on the successful National Dam Safety Pro-
gram and possibly merged with that program.

Additionally, Congress should also examine FEMA’s certification
rule for levees. Congress should direct FEMA to amend the rule to
change the requirement from a certification to an NFIP evaluation.
The term “NFIP evaluation” is preferable over the present
“certification requirement” to make it clear that an evaluation is
merely a judgment that a levee system is in conformity with the
requirements of NFIP regulations.

The National Shoreline Erosion Control Development Program
was established by section 227 of WRDA back in 1992. It is de-
signed to test new technologies that will improve or reduce the cost
of Federal beach restoration projects. There are currently seven
testing sites being used by the Corps.

Section 2038 of WRDA 2007 contains important modifications to
that program. For example, the original section 227 program did
not permit the Corps to cost share these projects with local govern-
ments. In addition, where technology was demonstrated to work,
section 227 did not permit the technology to be seamlessly inte-
grated into existing Federal beach restoration projects. These
weaknesses have been corrected in section 2038.

Currently, the Corps has issued no guidance on this program.
This is an important program. Coastal areas of the Nation are at
risk from serious storms that endanger lives and property. We can-
not afford a lack of implementation guidance for section 2038 to
stall this critical program.

With that, Mr. Chairman, I will end my remarks and be ready
for your questions.

Mr. OBERSTAR. Thank you very much, Mr. Pallasch.

I will have some questions when we come back, but I would just
observe, on the levee safety program, in light of your comments,
that report and the recommendations are being crafted in legisla-
tive language to be included in the water resources bill for fiscal
year 2011.

Ms. Larson, you are next.

Ms. LARSON. Thank you, Mr. Chairman, Mr. Boozman.

My name is Amy Larson. I am the President of the National Wa-
terways Conference.

The Conference, established in 1960, includes in its membership
the full spectrum of water resources stakeholders, including flood
control associations, levee boards, waterways carriers and shippers,
industry and regional associations, port authorities, shipyards,
dredging contractors, regional water supply districts, engineering
consultants, and State and local governments. Given our diversity,
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our membership is keenly interested in the development of plan-
ning of all types of water resources projects.

My comments today will be focused on the principles and guide-
lines applicable to the planning and development of water re-
sources projects and the proposal issued by the Council on Environ-
mental Quality related to this effort.

Attached to my written statement is a copy of the comments the
Conference submitted to CEQ in response to its proposal, and I re-
spectfully request that they be included in the record here.

Mr. OBERSTAR. Without objection, so ordered.

Ms. LARSON. As this Committee well knows, reliable, well-main-
tained water resources infrastructure is fundamental to America’s
economic and environmental well-being and is essential to main-
taining our competitive position within the global economy.

Our water resources infrastructure provides lifesaving flood con-
trol, navigation critical to national security and commerce, abun-
dant water supplies, shore protection, water recreation, environ-
mental restoration, and hydropower production. As a consequence,
the planning and development of water resources projects are vi-
tally important. With that in mind, we are very concerned that
CEQ’s proposal falls short of enacting a policy model envisioned by
Congress in enacting the Water Resources Development Act of
2007.

At the outset, water resources planning ought to be governed by
a well-defined set of overarching principles which set forth the na-
tional interest in water resources development, management, and
protection. The principles should establish a clear, concise, and
workable planning framework to guide the development of project
recommendations through an unbiased, scientifically sound anal-
ysis; and they must recognize the critical role nonFederal sponsors
play in project formulation and development.

Fundamentally, these revised principles should strengthen the
executive branch’s ability to recommend to the Congress economi-
cally and environmentally sound projects; and they must be clear
enough to drive understandable processes and replicable outcomes,
t}llus enabling the nonFederal interests to make complementary
plans.

Unfortunately, the proposal issued by the Council on Environ-
mental Quality fundamentally fails to establish a path to balanced
solutions, clear and consistent guidance to planners, or replicable
results that are understandable to all stakeholders. At the outset,
the proposal doesn’t really establish a workable set of principles at
all, but instead uses the concepts of principles, guidelines, stand-
ards, and procedures interchangeably so that the proposal itself is
confusing and unworkable.

WRDA 2007 contemplates planning founded upon multiple na-
tional objectives—economic, environmental, and social well-being,
including a public safety objective. And, additionally, WRDA 2007
emphasizes a watershed approach to planning, recognizing the im-
portance of collaborative planning and implementation.

We are concerned that CEQ’s proposal, an apparent contradiction
of the directive in WRDA 2007, does not promote coequal objectives
in water resources planning but, instead, elevates environmental
considerations at the expense of economic benefits. This approach
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would be especially detrimental to flood control, navigation and
water supply projects.

The proposal also sets forth a confusing approach to watershed
planning. Although it appears to recognize the importance of wa-
tershed planning as called for in WRDA 2007, watershed plans are
then explicitly excluded from the process.

It is unclear why a comprehensive planning framework would ex-
clude watershed plans; and this is particularly troubling at a time
when our Nation, both at the Federal and State level, is working
towards the development of collaborative watershed planning, rath-
er than planning on a project basis.

We are also concerned the proposal establishes an unworkable
policy with regard to the use of floodplains. While directing avoid-
ance of the unwise use of floodplains, the proposal does not provide
criteria for determining what that would be. Instead, it appears to
create a bias for selecting nonstructural approaches, thus limiting
in practice full consideration of all alternatives.

This approach ignores the recognition in WRDA 2007 that some-
times use of the floodplains cannot be avoided, providing that in
such cases planners should seek to minimize adverse impacts and
vulnerabilities. CEQ’s proposal appears to preclude consideration of
all alternatives and instead support a nonstructural or no-action al-
ternative. Such a policy would be devastating to many communities
in or near the floodplains.

I see, Mr. Chairman, my time is up, but I would like to draw
your attention to the procedural concerns that are outlined in more
detail in our written comments. They are much more complex in
those comments.

Mr. OBERSTAR. Go ahead.

Ms. LARSON. But, in sum, we are concerned that the process does
not provide the transparency needed to establish a viable, long-
term planning model for our WRDA resources.

Thank you, Chairman Oberstar, Mr. Boozman, for the oppor-
tunity to appear before you today; and I look forward to answering
any questions you might have.

Mr. OBERSTAR. Thank you, Ms. Larson.

I do have some questions. We will proceed.

Earlier in the hearing we had a group from Mr. Cao’s district in
New Orleans, a school that we recognized; and I would like to take
this opportunity to acknowledge the Eveleth-Gilbert school Close
Up group who just entered the room and welcome them to the leg-
islative process.

This is an oversight hearing on the work of the Corps of Engi-
neers implementing Water Resources Development Act of 2007. A
unique bill, not only because it covered 7 years of authorizations
needed for the work of the Corps of Engineers on the inland water-
ways, ports and harbors and flood control areas of the country, but
also because it was unique in that the Congress overrode a veto to
put it into effect.

So welcome, students, to this unique hearing that the Committee
is conducting.

Now, Mr. Conrad, you raised concerns about the ability of the
public to participate in independent reviews. Have you participated
in independent review?
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Mr. CONRAD. In a specific independent review, I am just trying
to think. Well, I have been involved in a lot of different processes.
I am not sure that I actually have been involved in one, directly
involved in one of the new IEPRs, no.

Mr. OBERSTAR. Well, what about other members of your organi-
zation? You say this whole process—I made special note of it—is
highly obscured, completely out of the public eye.

Mr. CONRAD. Right.

Mr. OBERSTAR. And a universal lack of awareness, that you
searched the Internet and could not find a review plan. We had
some discussion of that earlier with the Chief of Engineers. Does
that characterize the current situation?

Mr. CoNrAD. Well, what I would say is that there are a lot of
projects that are listed in one of the tables that the Corps of Engi-
neers provided to Congress in terms of ongoing, independent peer
reviews. In the last few weeks, I spoke with conservation leaders,
State, and State officials, particularly, and even some news media
people who regularly are involved in those projects. And many of
them—most of them, with really one major exception, and that was
a project at Louisiana coastal protection, were rather shocked to
hear that even though they had been to many, many meetings of
the Corps of Engineers in planning those projects, they had not
heard about the independent peer reviews that the Corps listed
were under way; and they were, well, again, rather shocked be-
cause they thought they were following things very, very closely.

That shocked me when I heard that. I began to realize this proc-
ess is really just an internal process at the moment for the Corps.
It is not being delivered as a process that would embrace any kind
of public input.

Mr. OBERSTAR. That is business as usual, and that is not what
we had in mind. We had in mind in WRDA of 2007 changing the
process, making it open to the public, transparent, and accessible.

Mr. CONRAD. Right.

Mr. OBERSTAR. You heard the exchange I had with the Assistant
Secretary and the General that I went on the Web, I couldn’t find
their information. Well, I am no expert on the Web, but I used the
procedures that most everyone else would use, and you shouldn’t
have to be an expert on this thing.

Now, do you think what General Van Antwerp said was suffi-
cient, that they are going to fix the Web, that they are going to
make this a success? Is that enough? Don’t they need to have an
active outreach?

Mr. CONRAD. I think it is going to need a lot more than that.

The way the Corps—the newest Corps guidance which, by the
way, I couldn’t find on the Web either, the 209 guidance, which
came out on January 31, the way that guidance contemplates the
process, the review plan is supposed to be up front, and it would
lay out when and where the review would take place.

But what the public is going to need is to know who are the re-
viewers, that they are going to need opportunities, I think, to be
able to communicate with reviewers. Reviewers are mostly dealing
with technical issues, but the public, in many cases, has technical
information that is necessary and valuable to reviewers.
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So I think they are going to need to create a more robust process
than what we see so far.

Mr. OBERSTAR. Your testimony suggests there are gaps in the
Corps’ mitigation program, that adverse impacts go unaddressed,
either because the Corps doesn’t consider the resource significant
or because they don’t believe that the mitigation is justified. But
those are issues that we tried—the Corps has been criticized for
this attitude for many, many years; and we tried to give them a
means by which to overcome those objections.

So now is there an assessment of the cumulative effect of unmiti-
gated harm? Should there be one? How should it be done?

Mr. CoNrRAD. Well, as we looked at the fairly high degree of spec-
ificity that you all included in WRDA 2007 in terms of what should
constitute plans, what they should be looking at—I am talking
about the mitigation plans-- it is rather hard to understand how
that could be any less clear that these are required with each
project, that if it is nonnegligible impact, anything other than non-
negligible impact should be part of a plan, part of a plan, they
should be monitored and reported back to Congress with consulta-
tions with State and Federal fish and wildlife agencies.

All of these different processes, unfortunately, they just haven’t
been implemented yet. Cumulative effects should definitely be part
of that, I would think. I think we may have to look very closely to
see what else could bring the Corps to be more responsive to that.

Mr. OBERSTAR. Well, the National Wildlife Federation has been
engaged in these processes for decades, beginning when I started
here on Capitol Hill; and we need to take—pay careful attention to
those comments. We want to be sure that all organizations are in-
cluded.

Now, let me yield to Mr. Boozman for such questions as he may
have.

Mr. BoozMAN. Thank you. Thank you very much.

Mr. Pallasch, the WRDA 2007 authorized a rewrite—or there is
a rewriting of the principles and guidelines. In your opinion, how
has CEQ strayed from what ASCE thought it was advocating. Does
that make sense? I know that you all were supportive in the sense
of going forward and looking at this. Do you have concerns now
that maybe we are straying a little bit beyond what you thought
would be the case?

Mr. PALLASCH. Sure, Congressman. I think one area that we
have great concern, especially after our experience with Hurricane
Katrina and working with the Corps of Engineers, is this concept
of public safety. I think the principles and guidelines started with
a single approach of looking at the economic benefits of a project.
Obviously, the environmental benefits and environmental issues
came into play; and that is an acceptable second leg of the stool,
if we want to think of it as that.

I would, ASCE and the Coalition, the Water Resources Coalition,
feels very strongly that public safety needs really to be the third
leg of that stool. As we look at—when you are looking at a project,
certainly when you are talking about flood control projects, levees,
and things like that, public safety is paramount when we are look-
ing at those types of activities.
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We also have some concerns, as you try to monetize the environ-
mental benefits, that there is no agreed-upon monetization of that,
if you will.

I am not an economist, but certainly there is a lot of skepticism
as to how we approach that issue, and I think the same is probably
true to be said for public safety. So we have those concerns. Cer-
tainly we are going to be filing our comments. We got an extra 30
days, I guess, yesterday so we are pleased to have a little bit more
time to comb through the document.

Mr. BoozMmAN. Can you comment on that, Ms. Larson? I guess I
would like to know what you feel like CEQ is doing to ensure pub-
lic involvement, making sure that organizations like yours are able
to petition the Federal Government.

Mr. PALLASCH. I think at the beginning of the process the Water
Resources Coalition was rather frustrated by the switching of the
process, shall we say. The Corps of Engineers was in charge. You
all gave them the charge of rewriting the principles and guidelines,
and certainly ASCE supported that. We had some of our members
who were calling for that over their lifetime of using that docu-
ment.

In the middle of the game, shall we say, we a little bit changed
the rules. And CEQ was put in charge, and we expanded it from
being a rewrite simply for the Corps to going to all of the groups
that were involved, and I think it is actually a little bit broader
than just the four agencies.

Not that that maybe wasn’t the right thing to do, to expand it
a little bit. I think there were some time issues involved in that
where there was only a 30-day comment at the beginning, and I
think we would have been better served with a little bit more of
an open process.

Mr. BoozMAN. Ms. Larson.

Ms. LARSON. Thank you, Mr. Boozman.

We have substantive as well as procedural concerns with it. At
the outset is the question of whether the agency with the most ex-
pertise in water resources planning is at the helm here, and we
have serious concerns about that. I don’t think it should be CEQ.

With respect to the substantive concerns, as I stated in my re-
marks, there really is no set of principles that is established; and
we are concerned that if we are looking for a viable long-term plan-
ning model, this document doesn’t have that for a variety of rea-
sons, including that it is confusing and unworkable but also that
it elevates environmental over economic. There is really no balance
there, which would be devastating to the navigation and flood con-
trol projects. It promotes a nonstructural approach to floodplain
use, sort of a biased approach there without that balance as well.

Those are the substantive concerns in a nutshell.

On the process side, I have two concerns about that as well.

First, the second phase of this process is already started. That
is the development of the guidelines. I am saying guidelines. They
have an interchange of words here. But that seems a bit pre-
mature. How can one develop guidelines when the principles are
not established? Principles should be the foundation. You can’t
build a house without the foundation properly built, so they seem
to be getting ahead of themselves.
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The other part of this is a procedural due process concern, and
it falls back on the Administrative Procedure Act. Now, I recognize
this is not construed at the moment as a notice and comment type
of rulemaking. But in a notice and comment type of rulemaking,
an agency is required to at least respond to and address the com-
ments. Failure to do so would be considered arbitrary and capri-
ciouls and grounds for reversing that decision in the Court of Ap-
peals.

At this point, the CEQ has not explained what the process is,
how any comments will be addressed, how they will be heard. That
could be, in an agency rulemaking, something as simple as saying
we have heard your comments, we are not persuaded because of
these reasons, but at least setting forth that explanation. We don’t
even have that at this point. So, really, there is no transparency.
And if we are talking about long-term viable planning, this docu-
ment does not set that foundation.

Mr. BoozMAN. Very good. Thank you very much.

Mr. Fitzgerald, very quickly, because we do have votes and I
think the Chairman perhaps wants to follow up, but levee safety,
some of my communities were, you know, got involved in that very
early on and got in the process. It does seem, when you look at the
timeline, the timeline really becomes pretty unworkable by the
time you do things back and forth.

I guess what I would like to look for is, you know, with your help
is a little softer landing. I think our communities are committed to
doing that, but it seems like what they are faced with right now
is pretty significant. When you look at the timelines, when they are
trying to act in good faith, it becomes a real problem.

Mr. FITZGERALD. Yes, the timeline on identifying a project or
making a decision has taken a long time. I am not sure what the
average time is, but some in our community are taking 10 years
plus to go through the planning process. Some of it, as local spon-
sors, we have a responsibility to help and do our part. We recognize
this. It is not all the Corps. We have responsibilities, too; and we
are willing to step up to the plate where we can.

But I think this has evolved over the years. You know, when
something would go wrong, we have a human tendency to add an-
other step, you know, try to make it not happen again. I think over
the last 50 years this process has evolved into something that has
gotten difficult to try to make work.

The four areas that we—when we started doing a survey with
our NAFSMA members, we were able to put the problems in four
areas; and one of them was the process itself, it is a little bit un-
wieldy. The second is people. It takes people to do a study, to look
at the problems, and come up with good solutions. So the people
side is one of the areas we need to work on.

Another one is the written guidance itself. It has evolved over
time and is very difficult to kind of work your way through it, and
that needs to be somewhat cleaned up.

And the third one is, of course, the funding and budgeting. If you
can have an uninterrupted funding cycle, you can get through the
process more quickly. But I know sometimes the nonFederal spon-
sor can’t come up with their finding; and that kind of slows it down
sometimes, too. It is not only a Federal thing.
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But I think with the principles and guidelines updates, this gives
us a great opportunity to look at all these areas and build into
these guidelines and procedures that each agency is going to come
up with to try to make sure this doesn’t get more complicated but
that we can streamline and get the planning process where we all
would like for it to be. So I think we are at a good crossroads in
the United States to be able to do that.

Mr. BoozMAN. Thank, Mr. Chairman.

Mr. OBERSTAR. Well, thank you for those questions, Mr.
Boozman, and for the responses. That is what we are trying to get
at, is a more streamlined procedure. We want to be sure that the
public is engaged, there is openness in the process, transparency in
what is happening but also that we move the whole procedure
along. That is why I spent a great deal of time on that issue with
General Van Antwerp on the matter of expediting.

We have taken from the surface transportation bill of 2005 the
project-expediting language, put it into the Corps of Engineers’
WRDA bill, and now we have taken that language and refined it
further and put it into our next surface transportation authoriza-
tion bill that has been reported from the Subcommittee.

But we need to continue working and delivering to the public the
product that agencies are supposed to deliver. If it takes 3 years
to do a simple mill and overlay in a highway project, the public sec-
tor is not being efficient. If it takes 14 years to do a transit project
from idea to ridership, the public sector is not being efficient. In
the meantime, bond issues expire, the public loses interest, projects
die, and the same thing for the water program.

Maybe these two goals are mutually exclusive, public review, the
public input. I don’t think so. I have been engaged in this—this is
my 36th year in Congress, and I just—I know that we can make
things work better.

There are issues, some, perhaps, you can’t resolve. Eventually,
someone has to make a decision, but the process of getting there
has to be more expeditious than it has been in the past.

Now, Ms. Larson, one of the concerns raised—and you have done
a very great, detailed comment on the draft revisions to the prin-
ciples and standards; and I like your distinction between principles,
which should come first, and the standards and implementation,
second. What I have heard from the waterways community is that
the document does not have or it appears that the Corps does not
draft this document with their navigation mission in mind. Is that
your review of things and how would you propose to adjust that?

Ms. LARSON. I would agree with that. Our structure of comments
was on broad-based policy rather than section by section because
it is so unwieldy and these defects, I think, are throughout the doc-
ument. But I think overall the navigation mission and the flood
control mission, in particular, are relegated to second class in this
document.

I think we need to find the appropriate balance between eco-
nomic and human uses of our water resources and environmental
and ecological considerations; and that includes ensuring that the
navigation, flood control, and water supply projects are addressed,;
and it includes an unbiased look at all alternatives, structural and
nonstructural. I think if we can strike that balance between eco-
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nomic and environmental, we can ensure that all the water re-
sources projects are addressed.

Mr. OBERSTAR. And in timely fashion.

Ms. LARSON. Correct.

Mr. OBERSTAR. I remember, as a parenthetical observation,
Muriel Humphrey saying to Hubert at one time, “Hubert, a speech
to be immortal need not be eternal.” A review, to be effective, need
not take forever; and that is what we are trying to get, a proper
balance.

Just two more questions, we have 2 minutes remaining on a vote.

Mr. Fitzgerald, as we have proceeded on the oversight of the im-
plementation of the requirement on the Corps to undertake respon-
sible flood plain management and prepare, quote, a flood plain
management plan designed to reduce the impacts of future flood
events in the project area, et cetera, et cetera, do you have experi-
ence with implementation so far of section 402? What are your
views on what the Corps is doing in pursuance of that language?

Mr. Fr1ZGeERALD. In Harris County, the Harris County Flood
Control District, we are very aware of this requirement and we and
other local sponsors in the United States agree with it. Once we
invest with the Corps or any project, a lot of time, effort, and
money into a project to reduce flood risk, we want to make sure
that that level of protection does not deteriorate over the years.
That is what the important part of the flood plain—or that is the
reason for the flood plain management plan, is that actions aren’t
taken over the years to where that level of flood protection deterio-
rates.

We take that very seriously, and we are actively preparing those
on a couple of projects during the study phase. I know the law says
or the guidelines say we don’t have to do it until after the construc-
tion is finished. That can take a long time to do. And while we are
in the analysis and study phase, that is the time we need to be de-
veloping our flood plain management plans, and we are doing that
now.

We look forward to completing a flood control project, a new one,
so that we can actually implement those new flood control plans,
flood plain management plans. So we do agree with it. We think
it is very important.

Mr. OBERSTAR. Thank you.

Mr. Pallasch, have you—that is, you personally, but also your or-
ganization or your members, had an opportunity to participate in
developing the revisions to the principles and guidelines?

Mr. PaLrascH. Early on, when the Corps of Engineers started
drafting their revisions, there was a couple of days’ worth of listen-
ing sessions that they held in the Water Resources Coalition.
ASCE, AGC, the whole list of our groups all participated in that.

Since that time, once it was taken over by CEQ, it was more a
discussion via correspondence than a listening session type of ar-
rangement.

Mr. OBERSTAR. So when it got out of the Corps’ hands, then you
said it became more bureaucratic, more cumbersome?

Mr. PALLASCH. I think it may have become a little bit more of
a closed process.
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Mr. OBERSTAR. A closed process. Well, that is not what we want.
We want it to be open.

I want to thank the witnesses for their contribution and testi-
mony, for your written documents, which were very, very helpful.
They show that each has undertaken a great deal of time to evalu-
ate the subject matter at hand, the review of WRDA; and thank
also, of course, the Corps, General Van Antwerp, and the Assistant
Secretary.

This is the beginning of an extended review process, but it will
lead to—at least this stage will lead to the next Water Resources
Development Act. Lessons learned will be implemented in our sub-
sequent bill.

I also ask unanimous consent to include in the record the state-
ment of the American Shore and Beach Preservation Association on
the subject of this hearing.

Without objection, so ordered.

Mr. OBERSTAR. Since there are no other Members to pose ques-
tions, the hearing is adjourned.

[Whereupon, at 4:02 p.m., the Committee was adjourned.]
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CONGRESSWOMAN EDDIE BERNICE JOHNSON
COMMITTEE ON TRANSPORTATION & INFRASTRUCTURE

The Water Resources Development Act of 2007:
A Review of Implementation in its Third Year

Wednesday, March 3, 2010

12:00 p.m.
2167 Rayburn House Office Building

Mr. Chairman, thank you for holding this
hearing. | commend and welcome your ongoing
efforts to return to the legislation originated in
this Committee to ensure that the law is being
implemented as written and as intended.
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| am and will continue to be a strong supporter
of increased investment in our nation’s
infrastructure. As | said on the House floor
during debate on the Conference Report for the
2007 Water Resources Development Act -- we
do right by this country when we invest in its
infrastructure, including our critical water

infrastructure.

It took us many years to reach agreement, pass
and overcome a veto to produce the 2007 Act
and | remain proud of the agreements we
reached.



83
We are here today to review the Corps’
implementation of what came to be known in the
years preceding 2007 as “Corps’ Reform.” This
included strengthening the effectiveness of the
Corps’ mitigation program; establishing
requirements for independent review of
proposed projects that were large or
controversial; and, revising the planning
principles and guidelines that the Corps uses to
develop its project recommendation.

| was recently disappointed to learn that based
on research conducted by our Committee staff,
many of the reforms that this Committee, and,

ultimately, Congress approved, have not been

implemented.
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| hope that this hearing will shed light on why
many of the mandates in the bill still await action
28 months after the Water Resources bill’s

enactment.

The Corps was required to implement revised
principles and guidelines within one year of
enactment — we still have not seen them.

To encourage consistency in record keeping, we
mandated that the Corps assign a unique
tracking number for each water resources
project — again, our research shows that this
has yet to be implemented.
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Congress also included language to help
improve and strengthen the Corps’ mitigation
program. | was deeply disappointed to learn that
the Corps ignored Congressional direction to
implement mitigation in advance of project
construction. The Corps’ guidance document on
this issue makes no mention of undertaking
mitigation before construction on a project
begins.

There are other examples that | could cite, but |
am eager to hear what our witnesses have to
say in response to these lapses. | also want to
hear from them on what this Committee can do
to help them achieve the programmatic changes
of the Water Resources Development Act of
2007.
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Again, our nation’s infrastructure is in critical
need. | stand ready to do all | can to get us back
on the right track and look forward to continuing
to work with this Committee and the Corps to
that end.

Thank you, Mr. Chairman.
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Statement of Rep. Harry Mitchell
House Transportation and Infrastructure Committee
Subcommittee on Water Resources and Environment
3/3/10

--Thank you Madam Chair.
~First, let me say, I do not think we can overestimate the importance of the work that the
Army Corps of Engineers does in Arizona. It is absolutely critical, and we are grateful

for their efforts.

--However, as you know, this subcommittee is charged with important responsibility of
oversight.

--We must ensure that legislation like the Water Resources Development Act of 2007 is
being implemented appropriately.

--A number of implementation issues have arisen since that law was first enacted, and [
look forward to reviewing some of them here today.

--At this time | yield back.
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Congresswoman Laura Richardson
Statement at Committee on Transportation and
Infrastructure Hearing on “The Water Resources
Development Act of 2007: A Review of
Implementation in its Third Year”

2167 Rayburn House Office Building
Wednesday March 314, 2010

11:00 A M. @{MM& QWM

Mr. Chairman, I want to thank you for convening this
hearing to discuss the progress that has been made in
implementing the 2007 Water Resources Development Act
and evaluating potential solutions for areas where

implementation shortfalls exist.

As we continue our work for the current WRDA
reauthorization it is important both to look back at what we
have accomplished and understand where work still needs to

be done.

It is unfortunate to me to see that instead of focusing the
majority on lessons learned from the 2007 WRDA bill, we
need to spend time discussing why several components of

the bill have not been implemented at all.
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I understand that simple portions of the bill to implement,
such as assigning projects tracking numbers and submitting
final reports to the Library of Congress, have not been
completed. I hope to hear differently today, but if this is the
case after more than two years, it is hard to read this
situation as anything other than disregard for the intention

of this committee and Congress as a whole.

One of my continuing concerns with the prioritization of
Army Corp. funding is the expenditures from the Harbor
Maintenance Trust Fund. The Harbor Maintenance Tax was
established in 1986 as a way to generate revenue to offset the
costs of the U.S. Army Corps of Engineers for dredging and
maintaining America’s harbors. The tax revenue goes into
the Harbor Maintenance Trust Fund, which currently
generates approximately $1.4 billion each year. Yet only
approximately $700 million a year is spent out of the trust

fund, creating a $5 plus billion dollar surplus.

The surplus revenue is being used to offset the federal deficit
instead of being used as was originally intended to dredge
and maintain America’s harbors to keep American

businesses and ports globally competitive. Vessels are
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increasing in tonnage, requiring deeper drafts and making
the dredging of America’s harbors vital to keep America’s
ports globally competitive.  Businesses throughout the
United States are suffering as many of our nation’s harbors
are inadequately dredged, creating the need to use smaller

and less cost effective vessels to access American markets.

This is why I have introduced, H.R. 3447, the Harbor
Maintenance Trust Fund Reform Act that would alter the
funding system for the Trust Fund by taking the spending
power out of the hands of Congress. The bill will allow the
funding to be used entirely and without delay by the U.S.
Army Corps of Engineers, as intended. Local communities
and port authorities will no longer be forced to set aside
sparse infrastructure or operating funds on dredging, and
our harbors and ports will be properly maintained, thereby

keeping America globally competitive.

I have also supported a separate legislative fix that would
create a budget point of order if the funds are not spent as
originally intended by Congress. As we move forward with
WRDA issues I urge my colleagues to find a solution that will

ensure these dollars are spent as they were originally
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intended to be spent and not inappropriately used to offset
the deficit.

I know the utilization of the Harbor Maintenance Tax was
not addressed in the 2007 WRDA bill, and I bring it up today
because without a legislative fix in 2007 the problem has
only gotten worse. I believe vital resource measures must be
a priority of the committee as we move forward with the bill

in the coming months.
I want to thank you Mr. Chairman for calling this hearing
today and thank all of the witnesses for appearing before us

today.

Thank you, Mr. Chairman
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Congtessman Steve Scalise
™M.C.

Statement for the Record
Committee on Transportation and Infrastructure
Hearing on “The Water Resources Development Act of 2007:
A Review of Implementation in its Third Year”
March 3, 2010

I would first like to thank the committee for its leadership in authorizing important flood
protection projects in WRDA 2007. For over two million people living in South Louisiana, these projects
protect their homes, businesses, churches, and schools from the damage caused by major hurricanes. The
Committee should be commended for its work in decreasing the risk of major flooding, improving the
long-term safety of our citizens, and preserving the crucial role South Louisiana plays in the larger U.S.

economy.

While progress has been made to protect South Louisiana from hurricanes, we must go further to
achieve long-term sustainability. We in South Louisiana have to face the reality of these massive
hurricanes every year, but we should not have to live with the great risk of major flooding. I am hopeful
that WRDA 2010 will authorize the flood protection projects that our region so desperately needs. To wait
another seven years to authorize new projects would compromise the safety of South Louisiana’s citizens
and place the energy security of the United States at risk. Roughly 80 percent of our country’s offshore
domestic oil and gas supply is produced off the coast of Louisiana, and as we attempt to make America

more energy independent, the value of Louisiana’s energy resources will increase dramatically.

In addition, two of the largest ports in the United States are located in coastal Louisiana. The Port
of New Orleans handles the fifth largest volume of cargo of any port in the United States, and the Port of
South Louisiana is the largest tonnage port in the Western Hemisphere. Situated around the mouth of the
Mississippi River, the busiest maritime superhighway in North America, Louisiana’s energy resources and

shipping infrastructure urgently need better protection- it is in our country’s national interest.

In order to build the important flood protection projects we so desperately need, the Army Corps
of Engineers must act with heightened urgency. The Corps continues to miss deadline after deadline while
the people of South Louisiana live with the risk of catastrophic flooding due to hurricanes. In the FY06
Energy and Water Appropriations bill (P.L. 109-103) and 3™ Emergency Supplemental Appropriations
bill (P.L. 109-148), Congress required the Corps of Engineers to develop a multi-approach plan (flood

control, coastal restoration and hurricane protection) to provide up to Category 5 hurricane protection for
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South Louisiana. The final report was to be submitted to Congress within two years of enactment (by
December 0of 2007). Section 7014 of WRDA 07 directs the Corps to provide specific project
recommendations as part of the report. This report has not yet been presented to Congress. In addition,
Title VII of WRDA 07 includes 15 near term projects designed to redistribute the freshwater, nutrients
and sediment resources in an effort to abate land loss. All 15 of the near term projects were authorized for
construction in WRDA 07, however to date none of the projects are being constructed. Let me be clear,

every deadline the Corps misses is a step backward in the recovery of our region.

Furthermore, the Corps has not progressed in its interpretation of proposals that would make South
Louisiana safer. For example, the Corps has dragged its feet on implementing new plans for beneficial use
of dredged sediment. This sediment could be used to rebuild our coastal wetlands- the buffer that weakens
storm surge before it reaches areas where people live. Instead, over 85 percent of the Mississippi River
sediment load is flushed out to sea and wasted because the Corps refuses to rethink their flawed
interpretation of the statutes on the books. Also, the Corps acknowledges that options 2 and 2a to improve
interior drainage in Jefferson and Orleans parishes would make our communities safer, yet they continue

to endorse cheaper options that place citizens at greater risk.

Clearly, we have much work left to do to ensure the long term protection of our region throughout
the entire Lake Pontchartrain basin. Projects like widening and modernizing Schneider’s Canal in Slidell,
Louisiana, and building a barrier structure at the eastern edge of Lake Ponchartrain, would help protect
citizens living on the north shore of the Lake. Home to over 90,000 people, the Slidell area sustained
catastrophic flood damage during Hurricane Katrina, but has been completely forgotten in terms of

building stronger flood protection projects since the storm.

I'look forward to working with the committee to include projects in WRDA 2010 that strengthen
South Louisiana’s flood protection system. We live in an area of great importance to the American
economy and cultural identity, and it must be protected. The ultimate goal of our region is to build a flood
protection system that allows us to look back at Katrina and say “never again.” I would like to thank the
committee for its efforts, and look forward to working with you in the future to achieve this fundamental

goal.
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Good afternoon, Chairman Oberstar, Ranking Member Mica and Members of the House
Transportation and Infrastructure Committee. I am David R. Conrad and I serve as Senior Water
Resources Specialist for the National Wildlife Federation, the nation’s largest conservation
education and advocacy organization with over 4 million members and supporters and
conservation affiliate organizations in forty-seven states and territories. We deeply appreciate the
interest and work of this Committee in providing oversight of the Corps of Engineers program,
and particularly regarding the implementation of the policy reform provisions of the 2007
WRDA.

The Federation has a long history of interest and involvement in the management and protection
of the nation’s heritage of water resources and the programs of the Corps of Engineers. We were
actively involved in the development of a number of the WRDA legislative reforms. We were
extremely hopeful that the WRDA 2007 reforms would harbinger in a new era of more
enlightened and environmentally-sensitive water resources project planning and implementation.
And yet, our testimony today reflects major concern that, thus far, we have not seen the robust
change in direction and outcomes that we had hoped for, and we are further concerned that even
the intention of change that we firmly believed was embodied in Congress’ new directives seems
to be lagging in the agency and its on-going products.

In this testimony, we wish to address particularly what we have seen regarding implementation
in three of what we believed to be among the most critical WRDA reform areas: independent
peer review (Section 2034), mitigation for fish and wildlife and wetlands losses (Section
2036), and revision of the Water Resources Principles and Guidelines (Section 2031) of
WRDA 2007.! We have reviewed the guidance and the extensive amount of other material
provided by Assistant Secretary Darcy and the Corps in response questions submitted on
November 19, 2009 by Senators Feingold, McCain, Carper, Lieberman, Cardin, and Landrieu.
In addition, we have conferred with conservation leaders across the country on their experiences
regarding many of the projects identified in the documents and the WRDA policy reforms.

On the whole, we have found that to date the implementation of these provisions is in many
cases barely underway, guidance that has been prepared in many ways falls short, in some cases
far short, of what we believe Congress and the law intended and the objectives sought in the
WRDA reforms are still mostly unimplemented.

L Independent Peer Review.

Mr. Chairman, the WRDA 2007, for the first time in law, established a standardized independent
peer review process for costly or controversial Corps projects and a safety assurance review to
examine the detailed technical designs and construction activities for certain high risk flood and
storm damage protection projects. Section 2034 of WRDA 2007 required “independent peer

' We wish here to acknowledge the substantial contributions of Melissa Samet, NWF water resources consultant, in
researching and preparing material for this report and testimony.

2
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review” to be conducted by an independent panel of experts from outside the agency, in general,
on a mandatory basis for projects costing more than $45 million, projects where a Governor of
an affected state requests, and projects where the Chief of Engineers determines the project is
controversial, and, on a discretionary basis, where the head of a Federal or State reviewing
agency determines the project is likely to have an adverse impact on environmental, cultural or
other resources under the agency’s jurisdiction and the agency head requests such a review.

As part of the basis for Congress establishing these requirements, in 2006 the Government
Accountability Office had reported to Congress that recent Corps studies “did not provide a
reasonable basis for decision-making” because they “were fraught with errors, mistakes, and
miscalculations, and used invalid assumptions and outdated data.” GAO also testified that these
failings were “systemic in nature and therefore prevalent throughout the Corps Civil Works
portfolio.” This confirmed a pattern of egregious planning flaws that had been revealed by more
than a decade of National Academy of Sciences, GAO, Army Inspector General, and other
independent expert reports. Since then other extensive reports such as the National Research
Council reviews of safety and engineering and new plans for the Coastal Louisiana Hurricane
and Storm Damage flood control systems and the economics of the Upper Mississippi and
Ilinois River Lock expansion proposals have continued to emphasize the critical importance of
independent reviews of project planning and implementatién.

Independent Peer Review Experience Since WRDA 2007

As of the January 20, 2010, responses to Senators’ Questions from last November, the Corps
reports there they have spent approximately $3 million on 15 Independent External Peer Review
(IEPR) studies that are either now in process or (in five of the instances) where final [EPR
reviews have been completed. With this small sample, there is not enough experience to make
firm and final judgments on either the independence and flexibility of the process to allow panels
to conduct the in-depth reviews that may improve the quality of planning or even how effective
they will ultimately be. However, from the handful of independent review reports and the
Corps’ information, we can offer a few observations on what we see at this juncture of
implementation of the statute.

First, to its credit, the Corps has taken peer review of its planning and decision documents even
more broadly than WRDA 2007 required. Peer review is being woven into decisions at the
District level and beyond the District level for all projects, not just those requiring independent
panel reviews. In general we strongly applaud these concepts as a significant step forward,
hopefully, to improve the quality of project planning.

Public Not Involved

What we have found, however, is that the process has been highly obscure and in most cases
almost completely out of the public eye. We believe this weakens the value of the process and in
all likelihood the public’s confidence in it.
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Among the most disturbing information provided by the Corps in its summary [Enclosure 3} of
the first 14 IEPR efforts, is the flat admission that in 13 of the 14 on-going or completed IEPR
cases and in four of the five “completed” cases, the Corps reports that the reviewers have not

“taken any public testimony or otherwise obtained public input.”

Section 2034 (d) of WRDA 2007 requires panels to “receive from the Chief of Engineers the
public written and oral comments provided to the Chief of Engineers” as among panels’ duties.’
In the National Research Council’s 2002 Section 216 report, “Review Procedures for Water
Resources Project Planning,” the panel recommended in their framework for implementing
independent external reviews that the entity that would manage the review system “should
facilitate communication between review panels and appropriate other federal agencies, interest
groups, and the public.”® In the Corps Guidance document EC 1105-2-410 of August 22, 2008,
titled Review of Decision Documents and implementing the Corps’ review process including
Section 2034 of WRDA 2007, Appendix B includes the following:

(12) Opportunity for Public Participation. Whenever feasible and appropriate, the office
producing the document shall make the draft decision document available to the public -
for comment at the same time it is submitted for review (or during the review process)
and sponsor a public meeting where oral presentations on scientific issues can be made to
the reviewers by interested members of the public. When employing a public comment
process, the PCX shall, whenever practical, provide reviewers with access to public
comments that address scientific or technical issues. To ensure that public participation

_ does not unduly delay USACE activities, the PCX shall clearly specify time limits for
public participation throughout the review pr()cess‘45 (Emphasis added).

It is clear that while Section 2034 requires the Chief of Engineers to provide the public’s “written
and oral comments” to the independent external review panels, the Corps’ Guidance says such
information will only be provided “whenever feasible and appropriate” or “whenever practical.”
Furthermore, since August of 2008, while the Corps has reserved the “opportunity for public
comment” for oral presentations on scientific issues to panels, according to the Corps, in 13 of 14
panels this has not (at least yet) been done. In these 13 cases, the Review Management
Organization has been a single contractor, Battelle Memorial Institute. We are concerned that
while the Corps guidance provides for potential public hearings and opportunity for comment to

%33 USC 2343(d)

? National Research Council, Review Procedures for Water Resources Project Planning, 2002, p. 4.

* The PCX is the “Planning Center of Excellence” — this has apparently been changed in new guidance issued on
January 31, 2010, in EC 1163-2-209, to the “RMO” - Review M Organization; EC 1105-2-410, 22 Aug
2008, p. B-3, and EC 1165-2-209, 31 Jan 2010, p. B-4. .

* Nearly identical pre-WRDA 2007Corps guidance on “Independent Technical Review” was included in EC-2-408,
issued May 31, 2005.
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panels, public comments are already not finding their way to the panels and it there is no
assurance that such input will be allowed or utilized in the future.

In addition, while reviews are listed as “ongoing” in the Corps’ Enclosure 3, in nine cases, the
Corps indicates a “list of reviewers and their credentials” is “not yet available.” If the names and
credentials of reviewers are not easily obtainable and information about when and where panels
will conduct their reviews is'not easily obtainable, the even if the public has relevant and
important information to make available to panels, the public will be unable to avail the
opportunity to share the information. We spoke with numerous conservation organization
activists and state officials across the country in the past few weeks about a number of the
“ongoing” reviews, and found that they were in most instances completely unaware of the review
processes or who the reviewers were and what their charges were. Many of these individuals are
among the most knowledgeable conservation leaders on such matters and they were greatly
surprised to hear that the reviews were underway and that they had not previously heard of them.

In the one instance of which we are aware where public testimony was taken, review of the
project for Louisiana Coastal Protection Restoration (LACPR), which is cited in Enclosure 3 in
the January Answers to Questions, the National Research Council was the organization that
fielded the expert panel. Three public sessions were held and NRC procedures which encourage
public participation were followed. In this instance, while concerns were raised that this review
started further into the planning process than was ideal to give the Corps feedback in their overall
framing of this complex project formulation, the public gave important and very valuable
testimony and perspective that substantially impacted the final IEPR report.

Charges To Réviewers May Conflict With WRDA Requirements

We are concerned that recent Guidance creates conditions where charges to IEPR panels could
be in conflict with WRDA requiremients. The most recent guidance in Civil Works Review
Policy EC 1165-2-209 states:

c. Charge. When preparing to initiate review of a USACE product, the “charge” to the
reviewers on both the ATR teams and IEPR panels will contain the instructions regarding
the objective of the review and the specific advice sought. Review should be conducted
to identify, examine, and comment upon assumptions that underlie analyses (i.e. public
safety, economic, engineering, environmental, real estate, and others) appropriate to the
“charge,” as well as to evaluate the soundness of models and analytic methods. Panels
should also be able to evaluate whether the interpretations of analyses and conclusions

~ are reasonable. To provide effective review, in terms of both usefulness and credibility of
results, the charge should give reviewers the flexibility to bring important issues to the
attention of decision makers. However, reviewers should be explicitly instructed in the
charge to not make a recommendation on whether a particular alternative should be
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implemented, as the Chief of Engineers is uitimately responsibie for the final decision on
USACE work products. The RMO is responsible for preparing the charge.6

The Conference Report to WRDA 2007 addressed the charge to panels in this way:

Sections 2034(a)(2) and 2034(d) establish the duties of the independent peer review panel
and the scope of review for a project study. The managers have defined the scope of
review broadly to allow the independent review panel to examine all of the economic and
environmental assurmnptions and projections, project evaluation data, economic analyses,
environmental analyses, engineering analyses, formulation of alternative plans, methods
for integrating risk and uncertainty, models used in evaluation of economic or
environmental impacts of proposed projects, and any biological opinions of the project
study. The managers expect the independent peer review panel to review those
components of a project study for which the panel believes there is a reason for review.
The managers do not expect the independent peer review panel to review components of
the project study where the panel determines there is no controversy, disagreement, or
concern. . . . The managers recognize that the recommendations of the independent
review panel are advisory; however, the managers expect the Corps to give full
consideration to the findings of the independent review panel.

By appearing to restrict the purview of IEPRs to only assumptions “appropriate to the ‘charge’
and instructing panels “not to make a recomumendation on whether a particular alternative should
be implemented,” it appears that the guidance may unduly restrict the reach of a panel to explore
those issues which it believes are relevant and important to their reviews.

Information Not Easily Accessible

WRDA Section 2034(f)(2)(A) provides that the Chief of Engineers, after receiving an ITEPR
report, “shall . . . make a copy of the report and any written response . .. available to the public
by electronic means, including the Internet;.” The Corps’ recent Guidance requires the
development of Review Plans, which are described as the “lynchpins” for “ensuring product
credibility and accountability.”” Home Districts are required to post these on their public
websites and provide opportunity for public comment. The Review Plans are required to
“anticipate and define the appropriate level of review from the very start of the effort based upon
a preliminary assessment of where project risks are most likely to occur and the magnitude of
what the risk might be” and also provide a range of details about any anticipated reviews that are
expected, including IEPRs. They are also required to be updated as project planning proceeds.

In our internet search for the review plans associated with Enclosure 3 projects, we found some
were accessible, but many were difficuit or impossible to find on District Office websites.
Because these plans are the portals for describing to the public the details of the review process,
we believe much more should be done to make Review Plans readily accessible.

S EC 1165-2-209, Jan 31,2010, p.5
TEC 1165-2-209, Jan 31, 2010, p. 3-4
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Independent External Peer Review Budget

Finally, the Federation has some concerns that plans to greatly expand IEPR reviews in FY 2010
will need substantial funds to meet the increased costs, and it is unclear whether all such funds
are fully anticipated. Enclosure 4 of the January Answers to Senators’ Questions identifies 52
new Civil Works studies for which independent review is expected to be initiated by the end of
FY 2010. Of the five IEPR studies that are reported to have been completed in Enclosure 3, the
average cost of the studies was $228,000. The Administration’s budget for FY 2011 requests
$700,000, a reduction of $152,000 from the FY 2010 allocation of $852,000.

While the newest Corps Guidance EC 1165-2-209 states that “starting in FY 2010, the costs for
any anticipated IEPR will be requested by study (or project) as part of the normal budget
development pmcess,”8 it is not clear from individual budget justifications what IEPR costs are
in fact anticipated. We would urge the Committee to assure that budgeting and funding will be
sufficient to cover required External Peer Reviews.

1L Mitigation for Civil Works Projects

WRDA 2007 established strict mitigation standards and planning requirements for Corps civil
works projects. These mitigation reforms were designed to address the following fundamental
flaws in civil works mitigation.

First, the reforms were intended to ensure that mitigation was in fact proposed and implemented
for all Corps projects with more than negligible impacts on fish and wildlife. While this
requirement has been in place since 1986,” the Government Accountability Office reports that
the Corps failed to implement any mitigation at all for 69 percent of projects constructed
between 1986 and 2001, including projects with undeniably significant impacts."’

8 BC 1165-2-209, Jan 31, 2010, p. 17.

®33 U.S.C. § 2283(d) (originally authorized by § 906 of the Water Resources Development Act of 1986, Pub.L.. 99-
662).

' General Accounting Office, U.S. Army Corps of Engineers Scientific Panel’s Assessment of Fish and Wildlife
Mitigation Guidance, GAO-02-574, May 2002 at 4. The Corps provided the mitigation planning information for
150 projects that it says were authorized between the Water Resources Development Act of 1986 and September 30,
2001 that received construction appropriations. Id.

1 For example, the Corps did not require any mitigation for the American River Watershed Flood Plain Protection
Plan, the Boston Harbor Navigation Improvements and Berth Dredging project, and the John T. Myers and Greenup
Lock Improvements project even though the Environmental Protection Agency (EPA) told the Corps that each of
those projects would have significant adverse environmental impacts. The list of projects without mitigation plans
identified in the May 2002 GAO study U.S. Army Corps of Engineers Scientific Panel’s Assessment of Fish and
Wildlife Mitigation Guidance (GAO-02-574) was provided to American Rivers by the U.S. Army Corps of
Engineers. The EPA conclusions are based on the ratings that EPA gave to the environmental impact statements for
each of these plans.
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Second, the reforms were intended 10 ensure that the Corps proposed and impiemented the right
kind and amount of mitigation needed to replace the same type of habitat lost to a Corps project
and to restore the ecosystem functions and values of that habitat. Historically, the Corps would
often propose mitigating impacts to wetlands, streams, and riparian habitat with fewer acres of
more common terrestrial habitat. This out-of-kind mitigation by definition cannot replace lost
functions, and cannot meet the Corps’ statutorily mandated goal of no net loss of wetland acres.'?

Third, the reforms were intended to ensure that detailed mitigation planning was undertaken
during the study process so that a realistic expectation of the ability to successfully mitigate
adverse impacts and the true costs of mitigation would become an integral component of plan
selection. Historically Corps studies have identified only the amount of mitigation that would be
undertaken, while leaving all mitigation planning for a later date. Lack of a detailed mitigation
plan makes it impossible to evaluate the potential for mitigation to successfully replace the lost
habitat, functions, and values or to calculate the true cost of implementing that mitigation.

Fourth, the reforms were intended to ensure that the mitigation worked as promised by requiring
monitoring, consultations, and contingency plans to ensure ecological success. Historically, the
Corps has made little effort to evaluate whether its mitigation efforts were successful in replacing
lost habitat and lost ecosystem functions and values.” Instead, the Corps would look to the

amount of money that had been spent to determine whether or not mitigation was “complete.”"*

Congress should ensure the strictest possible compliance with the WRDA 2007 mitigation
reforms to address these mitigation failings, and to help ensure that the Corps is taking all steps
necessary to plan and construct the least environmentally damaging projects possible.

Regrettably, the Federation’s review of the WRDA 2007 implementing guidance and the
mitigation plans developed by the Corps since enactment (as provided to this Committee)

12 For example, in the Corps’ 2007 proposal for the notorious Yazoo Backwater Pumping Plant project in
Mississippi (a project that was vetoed by EPA under the Clean Water Act in August 2007), the Corps proposed
mitigating 60,700 acres of wetland damage by planting tree seedlings on 10,662 acres of frequently flooded
agricultural lands, with no requirernents to ensure that those lands had wetland hydrology. U.S. Army Corps of
Engineers, Final Yazoo Backwater Area Reformulation Report and Final Supplement No. 1 to the 1982 Yazoo Area
Pump Project Final Environmental Impact Statement (2007), Appendix 1 Mitigation.

'3 For example, in November 2000, the Corps’ Vicksburg District ~ which covers portions of Arkansas, Louisiana
and Mississippi — acknowledged that it had carried out no mitigation monitoring at all for the many civil works
projects in that District. U.S. Army Corps of Engineers, Vicksburg District, November 7, 2000 response to Freedom
of Information Act Request No. 00-60 submitted by Earthjustice requesting information and data on the Corps’
wetlands monitoring program in the Vicksburg District.

' In 2002, the Corps advised GAQ that “the point at which 50 percent of mitigation is completed occurs in the fiscal
year in which the Corps district office’s cumulative expenditures toward the mitigation plan total at least 50 percent
of the estimated cost of these activities.” United States General Accounting Office, U.S. Army Corps of Engineers
Seientific Panel’s Assessment of Fish and Wildlife Mitigation Guidance, GAO-02-574, May 2002 at 4 n.2.

8
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demonstrate that the Corps has not yet complied with even the most basic of the critical
mitigation mandates that were enacted almost two and a half years ago.

Standards and Planning Requirements for Civil Works Mitigation

The WRDA 2007 mitigation reforms: (1) establish minimum mitigation standards for civil
works projects; (2) set forth the elements that must be included in each mitigation plan; (3)
require the Corps to monitor civil works mitigation until ecological success is achieved and to
consult yearly with state and federal resource agencies on the progress being made for each civil
works mitigation plan; and (4) require the Corps to submit yearly status reports on its mitigation
efforts.”> These standards and requirements must be satisfied in all Corps studies ongoing as of,
or initiated after, November 8, 2007.'¢ ‘

Mitigation Standards: Corps civil works projects are subject to the following minimum
mitigation standards. ’

(a) The Corps must implement mitigation for fish and wildlife losses unless the Corps
makes a specific finding that the project would cause only “negligible adverse impacts
to fish and wildlife.”"”

{by The Corps must implement not less than in-kind mitigation. This means that the
mitigation must restore the same or greater ecosystem and habitat values as those lost to
the civil works project. Specifically, the Corps must implement in-kind mitigation for
damage to bottomland hardwood wetlands, and it must mitigate impacts to other habitat
types “to not less than in-kind conditions, to the extent possible.””'® The Corps’
engineering regulations also require that adverse impacts to wetlands be “fully
mitigated.”’g

(c) The Corps must comply with Clean Water Act § 404, the Clean Water Act 404(b)(1)
‘ Guidelines, and the mitigation requirements applied to other governmental entities and

"> WRDA 2007 § 2036. These provisions have been codified at 33 U.S.C. §§ 2283, 2283a, and 2317b.

' The Corps must satisfy these strict mitigation requirements in every feasibility study (and every project carried out
under a feasibility study) that is either initiated or finalized on or after November 8, 2007. In addition, the full suite’
of mitigation requirements must be satisfied for each authorized project for which the Corps prepares a supplemental
envire 1 impact st 1t or suppl I environmental assessment; and for each authorized project for
which the Corps conducts a general reevaluation report or other internal reevaluation. 33 U.S.C. § 2283(d).

733 U.S.C. § 2283(d).

33 0.8.C. § 2283(d).

Y US. Army Corps of Engineers, ER 1105-2-100 (22 Apr 2000), Appendix C at 6-17. Each District Commander is
to “ensure that adverse impacts to wetland resources are fully mitigated.” WRDA 1990 established a statutory
“interim goal of no overall net loss of the Nation’s remaining wetlands base, as defined by acreage and function, and
a long-term goal to increase the quality and quantity of the Nation’s wetlands, as defined by acreage and functions™
for the Corps’ civil works program. 33 U.S.C. § 2317(a)(1).

9



103

private parties under the Clean Water Act § 404 regulatory program.”’ To do this, the
Corps must first avoid impacts, then minimize any impacts that cannot be avoided, and
then implement compensatory mitigation to offset any remaining damage.ZI To comply
with these requirements, civil works mitigation plans must comply with the Federal
mitigation rule on Compensatory Mitigation for Losses of Aquatic Resources™ in

addition to the mitigation planning requirements in 33 U.S.C. § 2283(d).

Mitigation Plans: Since 1986, the Corps has been required to submit a “specific plan to mitigate
fish and wildlife losses™ with every project the Corps recommends to Congress, unless the Corps
makes a specific finding that the project would cause only “negligible adverse impacts to fish
and wildlife.”” WRDA 2007 expanded this to require the inclusion of detailed mitigation plans
in any project report in which the Corps recommends a project alternative.

WRDA 2007 also set forth the following specific elements that must be included in each
mitigation plan:

{a) The type, amount, and characteristics of the habitat being restored, a description of the
physical actions to be taken to carry out the restoration, and the functions and values
that will be achieved; )

(b) The ecological success criteria, based on replacement of lost functions and values
including hydrologic and vegetative characteristics, that will be evaluated and used to
determine mitigation success;

(c) A description of the lands and interest in lands to be acquired for mitigation, and the
basis for determining that those lands will be available;

(d) A mitigation monitoring plan that includes the cost and duration of monitoring, and
identifies the entities responsible for monitoring if it is practicable to do so (if the
responsible entity is not identified in the monitoring plan it must be identified in the
project partnership agreement that is required for all Corps projects); and

(e) A contingency plan for taking corrective action in cases where monitoring shows that
mitigation is not achieving ecological success as defined in the plan.**

33 1.5.C. § 2283(d)(3); 40 C.F.R. § 230.2(a) (the Clean Water Act 404(b)(1) Guidclines‘explicitly state that they
appiy to the Corps’ civil works program).

* The Council on Environmental Quality reports that under the 404 program, the Corps requires “a ratio of more
than two acres of mitigation for every acre of permitted impacts to wetlands” so this should also be the minimum
requirement for the Corps” civil works program. Council on Environmental Quality, Conserving America's
Wetlands 2006: Two Years of Progress in Meeting the President’s Goals, Appendix B at 22 (April 2006).

273 Fed. Reg. 19594 (April 10, 2008); 33 C.F.R. Parts 325 and 332; 40 C.FR. Part 230.
233 U.8.C. § 2283(d).
¥ 33US.C. § 228203).

10
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Mitigation Monitoring and Consultation: WRDA 2007 establishes detailed mitigation .
monitoring and consultation requirements for Corps projects. The Corps (or a delegated entity)
must monitor mitigation for each civil works project until the monitoring demonstrates that the
ecological success criteria established in the project’s mitigation plan have been met.” The
ecological success criteria, which are a required component of each mitigation plan, are to be
based on replacement of lost functions and values.

The Corps also must consult yearly on each project with the appropriate federal agencies and the
states on the status of the mitigation efforts. The consultation must address the status of
ecological success on the date of the consulfation, the likelihood that the ecological success
criteria will be met, the projected timeline for achieving that success, and any recommendations
for improving the likelihood of success.?

Mitigation Reporting: WRDA 2007 requires the Corps to report to Congress each year on the
status of its civil works mitigation.”” The mitigation status report must provide mitigation
information - including the results of its yearly mitigation consultations — for all projects that are
under construction, all projects that have undergone or completed construction but for which
mitigation has not been completed, and all projects for which construction funding is requested
for the next fiscal year. The status report is to be submitted with the President’s proposed budget
request for the Corps, and must be made available to the public, including on the internet. A
meaningful report on the status of mitigation requires both a quantitative and a qualitative
evaluation of the type, amount, and ecological success of the mitigation implemented for each
project. The Federation notes that the Corps has not provided adequate quantitative or
qualitative data in the two mitigation status reports it has submitted to date.

The Corps Is Not Complying With the Mitigation Mandates Established By Congress

As noted above, the Federation reviewed the materials on mitigation provided to Congress on
November 19, 2009 by Assistant Secretary Darcy and the Corps. Our review of the guidance,
mitigation plans, environmental analyses and other materials provided by the Corps demonstrate
that the Corps has made little progress in complying with even the most basic provisions of the
mitigation reforms. :

The Corps has also failed to provide ready public access to critical planning documents,
mitigation plans, planning guidance, and mitigation status reports that are essential if the public

333 U.8.C. § 2283(d)(3). Regulations implementing the National Environmental Policy Act also require the Corps
to monitor its mitigation requirements to help ensure that any mitigation the Corps cormits to carry out in a Record
of Decision is fully implemented. 40 C.F.R. §§ 1505.2 and 1505.3; 33 C.F.R. § 230.15.

%33 U.8.C. § 2283(d)3).
733U.8.C. § 2283

11



105

1s to he able to evaluate the Corps’ compliance with its mitigation requirements, Many of the
documents referenced by the Corps in its response to Congress were not provided to Congress
and are not available on the Corps™ website. Other key mitigation documents, including
mitigation status reports, are virtually impossible to locate on the Corps’ website.

An accurate assessment of impacts and an accurate evaluation of the type and amount of needed
mitigation are fundamental prerequisites to sound and effective mitigation planning. However,
because a comprehensive analysis of the adequacy of an impacts analysis and the type and
amount of mitigation requires extensive resources and project specific expertise, an evaluation of
those issues is beyond the scope of this testimony, and in most cases, our comments do not
address these issues. Our comments include a discussion of these critical issues only where we
have sufficient independent knowledge to make an informed evaluation. The Federation wishes
to stress that the absence of comments or critiques on project impacts or on the amount or type
of proposed mitigation does not indicate an agreement with the Corps’ analyses or
determinations on these issues.

A. The Corps is Imposing Improper Hurdles on Mitigation Planning that Could
* Have Profound Affects on the Adequacy of Proposed Mitigation

The Corps has created improper hurdles on mitigation planning that almost certainly will result
in the Corps proposing far less mitigation than is required to replace the habitat and ecosystem
functions and values lost to a civil works project. The requirements imposed by these hurdles
will also mask the true impacts and costs of individual civil works projects.

(1)  The Corps is Improperly Requiring Mitigation Only for Impacts to
“Significant” Resources

At least some Corps districts are clearly applying an incorrect standard for mitigation planning
that could have profound effects on the amount and type of mitigation proposed for Corps
projects. In December 2009, the Corps” Galveston District wrote:

“Central to mitigation planning is the determination of significance, as mitigation is
required only for impacts to significant resources. Significance must be based upon the
contribution of the resource to the Nation’s economy, and technical, institutional and/or
public recognition of the value the resource. Criteria for determining significance
include, but are not limited to, scarcity or uniqueness of the resource from a national,
regional, state, or local perspective,”*

* Sabine-Neches Waterway Channet Improvement Project, TX, LA, U.S. Army Corps of Engineers Galveston
District, draft environmental impact statement at VIII-2 (Revised 12/16/2009).
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Fundamental to this approach is the conclusion that impacts to resources that are not nationally
or otherwise “significant” need not be mitigated. This could result in the Corps failing to
mitigate for the damage caused to innumerable resources across the country.

A requirement to mitigate only for so-called “significant” resources has absolutely no basis in
law. Indeed, no variation of the word “significance” appears in the mitigation reform provisions
of section 2036(a) of WRDA 2007 or in 33 U.S5.C. § 2283 where that section is codified.

The mitigation requirements are quite clear, and are not tied to, driven by, or affected in any way
by, the so-called “significance” of the affected resource. The Corps is required to “mitigate fish
and wildlife losses created by” a civil works project; to ensure in-kind mitigation for impacts to
bottomland hardwoods forests and to mitigate impacts to “other habitat types” to not less than in-
kind conditions to the extent possible; and to comply with the requirements of the Clean Water
Act regulatory program “to mitigate losses to flood damage reduction capabilities and fish and
wildlife resulting from™ water resources projects.”

In short, the Corps’ conclusion that mitigation is needed only for impacts to significant resources
is simply incorrect, and any mitigation proposal based on requiring mitigation only for
significant resources is not in compliance with the law.*®

(2)  The Corps is Improperly Allowing Mitigation Only to the Extent that the
Mitigation Can Be Incrementally Justified

The Corps’ August 2009 implementing guidance for section 2036(a) of WRDA 2007 states the
Corps “will continue to utilize the mitigation planning process described in ER 1105-2-100 in
order to compensate for non-negligible impacts to aquatic and terrestrial resources to the extent
incrementally justified . .. .”>' The Corps’ determination that mitigation should be allowed only
“to the extent incrementally justified” does not comply with the law.

To the contrary, the civil works mitigation requirements are not tied to, or driven in any way by,
an incremental cost justification. The Corps is required to “mitigate fish and wildlife losses
created by” a civil works project; to ensure “in-kind” mitigation for impacts to bottomland
hardwoods forests and to mitigate impacts to other habitat types “to not less than in-kind
conditions” to the extent possible; and to comply with the requirements of the Clean Water Act

¥ 33 U.S.C. § 2283(d).

* 1t is not clear what might have caused the Corps to reach this conclusion. The “significance” of potential impacts
is a concept related to the requirements of the National Environmental Policy Act, but has nothing to do with
mitigation. Under the National Environmental Policy Act, an enviro } impact st is required for any.
major federal action that may significantly affect the guality of the human environment.

3 USACE, Implementation Guidance for Section 2036 (a) of the Water Resources Development Act of 2007
(WRDA 07) - Mitigation for Fish and Wildlife and Wetlands Losses (August 2009) (“Section 2036(a)
Implementation Guidance™) at 2.
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regulatory program “to mitigate losses to flood damage reduction capabilities and fish and
wildlife resulting from” water resources projects.’

Moreover, as a matter of law, the benefits of such mitigation activities are deemed to be at least
equal to the cost of those activities, and thus are always deemed to be justified:

“In the evaluation of the Secretary of the benefits and costs of a water resources project,
the benefits attributable to measures included in a project for the purpose of '
environmental quality, including improvement of the environment and fish and wildlife
enhancement, shall be deemed to be at least equal to the costs of such measures.””

As aresult, it is improper to require an incremental justification for mitigation efforts, and the
Corps may not pick and choose the type and amount of mitigation based an incremental analysis
of the additional costs associated with implementation.

B. The Corps is Ignoring Clear Mitigation Monitoring Requirements

The Corps’ implementation guidance for section 2036(a) of WRDA 2007 states that “[m]ost
mitigation measures will only require periodic inspection as part of normal operations and
maintenance (O&M) to monitor to determine if ecological success is being achieved.” This
directive is completely at odds with the critically important monitoring requirements established
in WRDA 2007. )

Congress made it clear that mitigation for civil works projects must be monitored until the
monitoring demonstrates that the ecological success criteria established in the project’s
mitigation plan have been met.”® Ecological success criteria are to measure whether the
mitigation is in fact replacing the habitat and ecosystem values and functions lost to a civil works
project. Ecological success criteria are to include (but are not limited to) hydrologic and
vegetative characteristics.

The Corps’ blanket statement that most monitoring can be carried out during periodic inspections
associated with normal operations and maintenance activities is incomprehensible in light of
these detailed monitoring requirements. For example, for many projects normal operations and
maintenance involves little more than mowing grass on a levee or inspecting the project to
ensure that it is structurally sound.

233 1U.5.C. § 2283(d).
¥33U.8.C. §2284.
* Section 2036(a) Implementation Guidance at 4.

333 U.8.C. § 2283(d)(3).
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Legitimate monitoring will require far more than “periodic inspection as part of normal
operations and maintenance.” Monitoring to establish ecological success must be carried out by
qualified scientists and ecologists through tests (including surveys and data gathering) and a
schedule designed to allow an accurate assessment of progress towards the ecological success
criteria. And, as a matter of law, monitoring must continue until the ecological success criteria
have been met. ’

Unless legitimate monitoring takes place, the Corps, federal and state resource agencies, the local
sponsor, and the public will not be able to assess whether the mitigation is in fact replacing the
habitat destroyed or damaged by a civil works project. It will also be impossible to determine
whether the mitigation contingency plans should be implemented. Legitimate monitoring is also
critical to ensure that mitigation proposals are more than false promises used to undermine a full
and honest assessment of the benefits and costs of civil works projects.

C. The Corps is Not Complying With its Mitigation Consultation Requirements

Despite having had almost two and a half years to develop and implement a process for carrying
out its yearly mitigation consultation requirements, the Corps still has not begun this process, and
has not even finalized its internal guidance (which currently contains just 5 paragraphs of text).

The historic problems with civil works mitigation (and with mitigation under the Clean Water
Act § 404 regulatory program) make it imperative that the Corps comply strictly with the
consultation requirements established by WRDA 2007. It is critical that the expertise of the
federal, state, and tribal resource agencies be brought to bear in determining whether or not the
significant adverse impacts of civil works projects are being effectively mitigated. Congress
should ensure that the Corps fully implements the consultation process as quickly as possible,
and certainly this year.

D. The Corps is Not Complying With its Mitigation Plan Requirements

In response to a request for the mitigation plans and environmental documentation for each
project report issued in draft or final form after enactment of WRDA 2007, the Corps provided
Congress with materials on 32 projects. The Federation’s review of these materials demonstrates
that the Corps has not yet complied with even the most basic mitigation planning requirements
enacted in WRDA 2007.

The Federation again notes that we did not evaluate the adequacy of the evaluation of project
impacts or of the amount or type of mitigation proposed by the Corps, and we wish to stress that
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o

he absence of comments or critiques on these issues does not indicate an agrecment with the
Corps” analyses or determinations. The following portion of our testimony includes a discussion
of these critical issues only where we have sufficient independent knowledge to make an
informed evaluation.

Of the 32 projects identified by the Corps as falling within the parameters of the November 17,
2009 Congressional request for information, the Corps failed to provide either a mitigation plan
or documentation on project impacts for 9 of the 32 projects, and that information was not
readily available on line.*® As a result, it was not possible to determine whether those projects
complied with the WRDA 2007 mitigation requirements.

The documentation for six additional projects suggests that impacts to fish and wildlife and to
terrestrial and aquatic habitat could be negligible, and as result, these projects did not include
mitigation plans. If we assume that the environmental documentation for these projects is
accurate, they would not require mitigation plzms.37

* The Federation could not assess the adequacy of the mitigation planning for the following nine projects because
the necessary information was not provided by the Corps and was not accessible on line:

Powell River - Straight, Reeds, Jones & Cox Creek Sub-basins, TN. This project does not have a mitigation
plan, and the final environmental assessment is not available on line. .

(2) TWW-La Grange Pool, Beardstown Navigation O&M, IL. This project does not have a mitigation plan, and the
final environmental assessment was not provided and is not available on line.

Alternate Offshore Borrow Area for the Cape May Inlet to Lower Township Storm Damage Reduction Project
and the Lower Cape May Meadows-Cape May Point Environmental Restoration Project, NJ. This project does
not have a mitigation plan, and the final environmental assessment was not provided and is not available on
line.

Expansion of Offshore Borrow Area for the Great Egg Inlet to Peck Beach Storm Damage Reduction Project,
NIJ. This project does not have a mitigation plan, and the draft environmental assessment was not provided and
is not available on line.

Marlinton Local Protection Project, WV, This project has some type of mitigation plan, but the mitigation plan
and the final environmental impact statement were not provided and are not available on line.

Lower Mud River Watershed, WV. This project has some type of mitigation plan, but the mitigation plan and
the draft environmental impact staternent were not provided and are not available on line.

Des Moines Raccoon River Flood Damage Reduction, IA. This project has some type of mitigation plan, but
the mitigation plan and the draft environmental assessment were not provided and are not available on line.
This project is wtilizing a mitigation bank,

(8) Howard Hanson Dam Additional Water Storage Project Final FS Report & Final EIS, WA. This project has
some type of mitigation plan, but the mitigation plan and the final environmental impact statement were not
provided and could not be located on line (note that the link provided by the Corps was not accurate).

St. Joseph, Levees, MO. This project has some type of mitigation plan, but the mitigation plan and the final
environmental assessment could not be located on line (note that the link provided by the Corps was not
accurate).

%7 The Federation lacks the independent information necessary to assess whether more than negligible impacts
would in fact occur from these projects: (1) Chesapeake Bay Oyster Restoration Using Alternate (Non-Oyster
Shell) Substrate, MD; (2) Delaware Bay Oyster Restoration Project, DE & NJ; (3) Rehabilitation of Damaged Flood
Control Works Lehigh River Weissport Flood Protection Project, PA; (4) Indian River Inlet and Bay Maintenance
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Of the remaining 17 projects all are out of compliance with the mitigation provisions established
by WRDA 2007, and most are egregiously out of compliance. Six of these projects clearly
require mitigation plans as a matter of law but do not have them. The remaining 11 projects
have mitigation plans that fail to include key mitigation plan requirements or fail to comply with
other mitigation planning provisions. The status of the mitigation planning for these 17 projects
is summarized below.

1. IWW-Starved Rock Pool, Buil’s Island Navigation O&M, IL. This project has no
mitigation plan even though the Corps acknowledges that mitigation is required and purchased
mitigation bank credits. Where a project requires mitigation, a mitigation plan is required by law
even if a mitigation bank is ultimately used to implement the mitigation.

2. Lackawanna River Local Flood Protection Project, Scranton, PA. The Corps
acknowledges that the project will produce more than negligible impacts and provided a
document that it claims satisfies the mitigation plan requirements. However, that document is
not a mitigation plan, but instead provides a list of recommended actions that would allow the
city of Scranton to come into compliance with the National Flood Insurance Program for those
portions of the city that would not be protected by the project (because levees or floodwalls
could not be cost-justified to protect these areas).

3. Louisiana Coastal Area, Beneficial Use of Dredged Material Program, LA. This project
has no mitigation plan even though the Corps acknowledges that the project will have more than
negligible impacts. Where a project has more than negligible impacts, a mitigation planis
required as a matter of law.®

4. South Sacramento County Streams Project, Unionhouse Creek Channel Upgrades, CA.
This project has no mitigation plan even though the Corps acknowledges that mitigation is
required and purchased mitigation banking credits for the project.” Where a project requires
mitigation, a mitigation plan is required by law even if a mitigation bank is ultimately used to
implement the mitigation.

5. Upper Trinity River - Central City, TX. This project has no mitigation plan even thought
the Corps acknowledges that one is required and that a new project alternative was selected in a
supplemental environmental impact statement issued in March 2008. While the Corps has
advised Congress that a new mitigation plan is under development, the Corps has selected an
alternative in direct violation of the WRDA 2007 prohibition against doing so without a detailed

Dredging and Beneficial Use of Dredged Material, Sussex County, DE; {5) White River Minimum Flow, AR; and
(6) Water Storage Reallocation Report Greers Ferry (MAWA), AR.

% The Federation could not evaluate the documentation describing the impacts of this project as the link to the
environmental impact statement for this project provided by the Corps was not accurate, and we could not otherwise
locate the EIS on the Corps’ website.

3 Credits were purchased for the following: 7.092 vernal pool preservation credits; 5.0 credits in the Sutter Basin
Conservation Bank; 31.6 Giant Garter Snake Credits also in the Sutter Basin Conservation Bank.
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mitigation plan. In T, anuary 2010, the Corps awarded a $3.2 million construction contract for
Phase 2 of this project.’

According to the final supplement No. 1 to the environmental impact statement for this project,
the newly recommended alternative (the Modified Central City alternative) would impact 18.3
acres of riparian woodland, 59.0 acres of upland woodland, 0.8 acres of emergent wetland
habitat, and 2.3 acres of stream habitat. Mitigation is estimated to cost $3.12 million based on a
modified estimate of the cost of mitigation for the originally recommended plan. The newly
recommended plan is estimated to reduce impacts from the oﬁginal plan.

6. West Onslow Beach and New River Inlet (Topsail Beach) NC. This project has no
mitigation plan even though the Corps acknowledges that one is required and the public and
agency comment period on the draft environmental impact statement did not end until November
2008 (the draft environmental impact statement appears to have been first issued in 2006). The
Corps has advised Congress that a mitigation plan is under development.

According to the draft environmental impact statement, this shore protection project may affect
the following species listed as threatened and endangered under the Federal Endangered Species
Act: the hawksbill sea turtle, Kemp's ridley sea turtle, leatherback sea turtle, loggerhead sea
turtle, green sea turtle, piping plover, and seabeach amaranth. The project will also impact
benthic species and habitat.

7. Boston Harbor Deep Draft Navigation Improvement Project, Boston, MA. There is no
compensatory mitigation plan for this project despite the extensive dredging, blasting, and
disposal work that will be involved, and experiences referred to in the draft environmental
impact statement regarding large scale fish kills during similar types of blasting activities. The
only mitigation proposed are efforts designed to avoid and minimize impacts, and even these
mitigation efforts are not outlined in detailed.

According to the draft supplemental environmental impact statement for this project, it will
involve deepening the main channel of Boston Harbor by 5 to 10 feet, deepening three additional
channel stretches, and deepening two existing shipping berths from 3 to 5 feet. The project will
require the disposal of between 6.6 and 14.8 million cubic yards of parent material, and rock
blasted from the project area would total between 450,000 and 1.4 million cubic yards. Impacts
from these activities certainly will include benthic habitat disturbance, impacts to fish and
wildlife, and permanent loss of channel bottom.

8. Brevard County, Hurricane and Storm Damage Reduction Project Mid-Reach Segment,
FL. The mitigation plan for this project is quite detailed, and includes an extensive monitoring
plan. However, even this detailed plan fails to require monitoring until ecological success is

®ys. Army Corps of Engineers Press Release, Upper Trinity River Central City Praject advances construction
with award of $3.2-million contract, dated January 26, 2010, available at
htip://www.swf.usace army.mil/pubdata/pac/releases/fy201 O/NR10-016.pdf (visited February 28, 2010).
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demonstrated and contains only the vaguest reference to contingency planning. Under this plan,
monitoring surveys will take place prior to, and at years 1, 2, 3, and 5 after, initial construction to
determine the degree to which the mitigation reef is replicating the ecological functions of a
natural near shore reef. If these surveys demonstrate significant trends that are adverse or
inconsistent with the project’s predicted performance, adaptive actions are to be taken.

However, this contingency plan is extremely vague and states only that adaptive actions “may
consist of additional monitoring, analysis, and/or modifications to the project plan, subject to
coordination between the Corps of Engineers, non-federal sponsor and the relevant regulatory
agencies.” '

According to the Draft Integrated General Reevaluation Report and Supplemental Environmental
Impact Statement, this shoreline protection project will directly or indirectly bury approximately
3.0 acres of near shore rock hardbottom with 573,000 cubic yards of sand. The proposed
mitigation will create 4.8 acres of artificial reef that is intended to restore about 75% of the
ecological functions lost to the project.

9. Cedar Hammock / Wares Creek, FL. The mitigation plan for this project does not meet
the mitigation plan requirements. Indeed, no actual mitigation plan is provided. Instead, the
final environmental assessment includes only a one paragraph description of the proposed
mitigation. Comments submitted by the Environmental Protection Agency state that the
proposed mitigation does not satisfy the Federal mitigation requirements under Clean Water Act
§ 404, and that an additional 12 acres of stream bottom impacts must also be mitigated. The
mitigation description fails to include: the functions and values to be achieved by the mitigation;
ecological success criteria based on replacement of lost functions and values; a mitigation
monitoring plan; and a contingency plan.

According to the environmental assessment, this project would affect 1.08 acres of mangroves
and a mangrove-colonized sand island identified as Essential Fish Habitat. The proposed
mitigation involves the local sponsor paying to restore 2.53 acres at an existing restoration
project. The mitigation would be carried out on lands purchased by the State of Florida and
Manatee County to protect it from development and restore it to natural conditions. Restoration
is to be “primarily be accomplished by the removal of exotic vegetation, restoring a sand/shell
berm to natural grade, installing culverts under an existing road to provide tidal connection and
re-planting selective areas with native vegetation.”

10.  Chesapeake and Delaware Canal Trail Project, New Castle County, Delaware and Cecil
County, MD. The mitigation plan for this project does not meet the mitigation plan
requirements. For example, the plan fails to include: a description of the functions and values
that will be-achieved from the mitigation; ecological success criteria based on replacement of lost
functions and values; the basis for determining that the lands identified for mitigation will be
available; a mitigation monitoring plan (though it does identify the entity responsible for
monitoring); and a contingency plan.
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According to the Corps’ environmental documentation, this trail construction project will impact
approximately 2.2 acres of wetlands. The proposed mitigation is to restore 17 acres of wetlands
located adjacent to the trail to satisfy the state’s requested 10:1 mitigation ratio for the projects.
The plan will take approximately 3 years to carry out and will involve a combination of spraying
herbicides and burning to remove low value vegetation and allow “volunteer” higher quality
plant species to colonize the sprayed mitigation area.

11. ~ City of Topeka, Flood Risk Management Study, KS. The mitigation plan for this project
does not meet the mitigation plan requirements. For example, the plan fails to include: the
functions and values to be achieved by the mitigation; ecological success criteria based on
replacement of lost functions and values; a detailed monitoring plan or the costs of that
monitoring plan (the plan includes a very general, 1 paragraph description of monitoring); and a
contingency plan.

According to the environmental documentation, this project will destroy 7.5 acres of floodplain
forest. The proposed mitigation involves planting native and mast producing trees on 15 acres of
disturbed flood plain land that is owned by the city of Topeka, the local project sponsor.

12. Craney Island Expansion, Norfolk Harbor and Channels, Norfolk, VA. The mitigation
plan for this project does not meet the mitigation plan requirements. For example, the plan fails
to include: a description of the function and values to be achieved through the mitigation;
ecological success criteria based on replacement of lost functions and values; the basis for
determining that the lands identified for wetlands mitigation will be available; a mitigation
monitoring plan, and a contingency plan.

This project will cause a significant loss of habitat. According to the Corps’ environmental
documentation, this project would destroy 522 acres of marine bottoms. The proposed
mitigation includes 56 acres of wetland creation, 20 acres of oyster reef restoration, and sediment
remediation in a 3 mile segment of the Southern Branch, which together are to provide 487 acres
of compensatory mitigation. As of October 2009, mitigation costs were estimated at $63.5
million (up from $50.2 million in the conceptual mitigation plan included in the 2006 final
supplemental EIS) and mitigation will take 10 years to complete.

13. Delaware River Main Stem and Channel Deepening Project, DE, PA, and NJ. The
documentation provided by the Corps for this project does not satisfy the mitigation mandates
established in WRDA 2007. That documentation states only that the project will purchase NOx
emission reduction credits from within non-attainment areas to miﬁgate for air pollution impacts
from the project. The Corps cannot prepare an adequate mitigation plan for this project until it
prepares a supplemental environmental impact statement that fully analyzes the many significant
impacts of this project.

Some of the many potential threats from this project include the following. The dredging may
resuspend toxic sediments with serious threats to fish and wildlife, including the bald eagle and
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peregrine falcon. The disposal of contaminated sediments would also cause significant impacts
and these impacts will remain unknowable until the Corps develops a disposal plan. Even if
there were no contaminants, the dredging activities would cause major disruptions and threats to
aquatic wildlife, including horseshoe crabs; oysters; migratory shorebirds; and a variety of fish
species including winter flounder, finfish, and shortnose sturgeon. The dredging also threatens
key food sources, shelter, spawning, and nursery habitat for fish.

14. Herbert Hoover Dike Partial Reach 1 and 2 Ditch Backfill & Culvert 14 Removal, FL.
While the mitigation plan for this project is very basic, it does address many of the key
mitigation plan requirements. However, even this mitigation plan does not describe the
functions and values that will be achieved, does not address the cost of monitoring, and does not
provide the basis for a determination that the mitigation lands are available for acquisition (or are
already owrnied).

According to the Corps’ final environmental assessment, this project will remove approximately
3.2 acres of low quality wetlands. The proposed mitigation will remove exotic vegetation from a
total of approximately 9 acres on two wetland sites.

15.  Mississippi Coastal Improvements Program, MS. The mitigation plan for this project
does not meet the mitigation plan requirements. The plan provided to Congress consists only of
a general discussion of the impacts requiring mitigation and the amount of mitigation that might
be proposed. . None of the mandatory mitigation plan elements are addressed in this discussion.

According to the Comprehensive Plan and Integrated Programmatic Environmental Impact
Statement for this program, a number of the recommended activities will cause both direct and
indirect losses of tidal and non-tidal wetlands that will require mitigation. This includes direct
losses of approximately 222 acres of tidal wetlands, 483 acres of non-tidal wetlands, and 62
acres of open water bottoms. Alternative alignments of the numerous projects included in this
program are being evaluated that might reduce these projected impacts. The study does
recognize that mitigation planning must take place.

16.  Sabine-Neches Waterway Channel Improvement Project, TX, LA. Critically, the entire
approach to mitigation planning in this study is flawed. The study recommends mitigation only
for “significant” resources and selected the mitigation through an incremental cost justification
process. As discussed earlier in this testimony, these approaches do not comply with the law and
may not form the basis of mitigation planning.

In addition, the document provided by the Corps as evidence of the required mitigation plan does
not satisfy the mitigation plan requirements. For example that document fails to include: the
activities that will be undertaken to implement the mitigation; a description of the functions and
values that will be achieved from the mitigation; ecological success criteria based on
replacement of lost functions and values; the basis for determining that the lands identified for
mitigation will be available; a mitigation monitoring plan; and a contingency plan. I is likely,
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however, that monitoring and contingency plans are included in another document, Appendix J,
which is referred to in the document provided by the Corps. However, since Appendix J is not
accessible on the Corps’ website and was not provided to Congress the Federation was not able

to analyze actual compliance with these mitigation plan requirements.

This project will have significant adverse environmental impacts. According to the draft
environmental impact statement and feasibility report, the recommended alternative will
decrease the biological productivity of 182,000 acres of marshes and forested wetlands in
Louisiana. Indirect effects could lead to the loss of 691 acres of Louisiana marsh. The proposed
mitigation is intended to restore 2,783 acres of emergent marsh in existing open water areas
within the marsh, improve 957 acres of shallow water habitat by creating shallower, smaller
ponds and channels within the restored marsh, and stabilize and nourish 4,355 acres of existing
marsh located in and around the marsh restoration zone.

17. Yazoo Backwater Area, Reformulation Report, MS. The mitigation plan for this
notoriously destructive project does not comply with any of the mitigation plan requirements and
does not comply with the requirement to implement in-kind mitigation to the extent possible.
This project was so destructive that it was vetoed by the Environmental Protection Agency under
the Clean Water Actin August 20084

According to the final environmental impact statement for this project, the Yazoo Pumps would
drain and damage 60,700 acres of wetlands. The proposed mitigation was to plant tree seedlings
on 10,662 acres of frequently flooded agricultural lands, with no requirements to ensure that
those Jands had wetland hydrology. The final EIS stated explicitly that specific plans would not
be developed until mitigation lands were purchased, and that monitoring would be limited to
initial visual inspections followed by remote sensing techniques‘42 In actuality, the Yazoo
Pumps would have drained and damaged far more than 60,700 acres of wetlands. In 2000, EPA
said the project would actually drain and damage more than 200,000 acres of ecologically
significant wetlands; and EPA, the Fish and Wildlife Service, and an independent hydrology
assessment all demonstrated that the Corps’ study grossly underestimated the actual wetland
impacts.

III.  Revision of the Principles and Guidelines

WRDA 2007 enacted a new national water policy that requires a fundamentally different
approach to water resources project planning and directs the Secretary of the Army to develop
new planning principles, guidelines and procedures to modernize planning for water resources

* The plan information was not provided to Congress, but the Federation has this information in its records.
“2U0.8. Army Corps of Engineers, Final Yazoo Backwater Area Reformulation Report and Final Supplement No. 1
to the 1982 Yazoo Area Pump Project Final Environmental Impact Statement (2007), Appendix 1 Mltlganon This
proposal was released after enactment of WRDA 2007.
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development and conservation. We are pleased that the White House Council on Environmental
Quality (CEQ) has taken on a key role in facilitating the revision and updating of the Principles
and Standards, working with the Secretary of the Army and the full range of agencies and
departments involved with water resources development and management. In the wake of the
terrible consequences of Hurricarie Katrina, growing threats of climate change and sea level rise,
continued deterioration of critical fish, wildlife and natural ecosystem health associated with
many of our most important waters, and increasing instances of major flooding and drought
conditions across the nation, we applaud Congress for directing attention to the need to update
water resource planning and applaud the Administration for recognizing its importance across
the federal government. - :

The critical process currently underway of revising, now, the Principles and Standards will
undoubtedly take considerable time and effort. But the potential long-term benefits to the nation
make this a highly important exercise. While a proposal is currently out for public and National
Academy of Sciences review and comment, we have a number of key concerns we hope will be
considered as this effort proceeds.

1. Planning for water resources should be driven by federal law and policy, not simply
benefit-cost analysis. The draft P&S continue to retain the current failed approach to
planning that is based principally on a project by project benefit-cost analysis. This approach
promotes piecemeal, arbitrary planning that often fails to comply with federal law and policy.
While a new requirement to value ecosystem services will be useful in some cases, it will not
solve the problems inherent with relying on a cost-benefit analysis to drive project planning.
The new guidelines must clearly identify the policies that will guide planning, and include
clear requirements that will compel compliance with those policies. Benefit-cost analysis
should play a role only after all legal and policy requirements have been complied with.

2. Environmental protection and restoration must be a fundamental objective for water
resources planning. While the draft P&S include some good rhetoric about the value of a
healthy environment and requires consideration of the value of ecosystem services, economic
development remains the driver for all water planning.

3. Restoration planning must be driven by ecological restoration objectives and not
economic development ebjectives. The draft P&S significantly undermine restoration
planning by requiring that all restoration projects promote economic development and may
require a benefit cost analysis for restoration projects. Under current guidelines, the Corps of
Engineers plans ecosystem restoration projects with the sole goal of increasing the quality

- and/or quantity of ecosystem resources, and restoration planning does not require a cost
benefit analysis.

4. Modern approaches to water resources planning must be the fundamental drivers of
water resources planning. The draft P&S fail to address a number of requirements that are
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fundamental to sound water resources planning. For example, the draft fails to adequately
focus planning on increasing resiliency to climate change; fails to include a stand-alone
environmental and restoration objective; fails to prioritize the use of non-structural and
restoration approaches; and fails to require use of integrated water resources planning
techniques that are particularly critical for water supply projects.

It is our hope that these and other issues can be addressed and improvements made as the
revision effort proceeds.

IV.  Conclusion

Mr. Chairman and members of the Committee, once again, on behalf of the National Wildlife
Federation we greatly appreciate the efforts being made by the Committee to follow up on the
progress of implementing the reforms enacted in WRDA 2007. I would be happy to respond to
any questions you may have.
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Mr. Chairman and distinguished members of the Committee, | am honored to testify
before you on WRDA 2007 Implementation. | am also pleased to have Lieutenant
General Robert Van Antwerp, Chief of Engineers, joining me today. As you know, |
have a deep personal interest in and a keen appreciation of the importance of Water
Resources Development Acts to the Army’s Civil Works Program.

As noted in previous testimony before Congress, the Chief of Engineers and the then
Assistant Secretary of the Army (Civil Works) established a joint team to oversee the
implementation of this Water Resources Development Act upon its passage on
November 7, 2007. The joint team continues to work toward completing implementation
guidance of the Act. The purpose of this guidance is to provide a common
understanding of how the Army Corps would implement the law. Where provisions
directly affect work within the Divisions and Districts, we are developing guidance in
consuitation with the appropriate District, Division, Headquarters Regional Integration
Team, and my staff. We have given priority for implementation guidance to national
policy provisions and to those project and program provisions where funds have been
appropriated. We are nearing 80% completion of WRDA Implementation Guidance and
are working to complete this important task.

I wili focus my testimony on the national policy provisions contained in Title II, and
especially on four of the most important provisions in that Title. The four provisions are
Section 2031, Principles and Guidelines; Sections 2034, Independent Peer Review;
Section 2035, Safety Assurance Review; and Section 2036, Mitigation for Fish and
Wildlife and Wetlands Losses. Then | will briefly address several other provisions in
Title 1l and in other Titles of WRDA 2007.

SECTION 2031, PRINCIPLES AND GUIDELINES

Section 2031 of the Water Resources Development Act of 2007 directed the Secretary
of the Army to revise the Economic and Environmental Principles and Guidelines for
Water and Related Land Resources Implementation Studies (P&G) after taking into
account the policy and other considerations specified in the Act. The P&G is the
template for water and related resources implementation studies of site-specific projects
and project modifications not only for Corps Civil Works water resources projects, but all
Federal water resources projects. The Council on Environmental Quality (CEQ) took
the lead in this effort to apply the revised P&G to all Federal agencies involved in water
resources project development, a process that is expected to last at least another year.

In September 2008, the Corps first published a draft of the Principles in the Federal
Register and solicited comments from the public. We received extensive public
comments from that solicitation. Then, in April 2009, the Chairman of CEQ convened
an interagency working group to revise the P&G for application to the planning of the
Corps as well as other agencies. In July 2009, CEQ conducted a webinar to solicit
comments from the public on how to update the existing 1983 P&G. On December 3,
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2009, CEQ submitted to the National Academy of Sciences (NAS) for peer review, new
proposed revisions to the Principles as well as to Chapter One of the Guidelines of the
1983 P&G, called The Proposed National Objectives, Principles and Standards for
Water and Related Resources implementation Studies (“P&S”). A Water Science and
Technology Board review will take about 11 months fo complete. This draft was
concurrently made available for public review for 90 days; CEQ has granted a 30 day
extension. CEQ formed an interagency group in January 2010 to develop Interagency
Procedures (Guidelines) across the Federal agencies and the Army Corps is
participating in this group. At this time, the Administration plans to issue the P&S in final
form in the spring of 2011 after consideration and resolution of comments received from
the general public and the NAS.

The proposed P&S include a number of important changes that modernize the current
approach to water resources development in this country, which include achieving co-
equal goals of economic and environmental sustainability; considering monetary and
non-monetary benefits; reflecting the value of water resources projects to low income
communities; avoiding the unwise use of floodplains; and increasing transparency. The
draft Principles and Standards have addressed Section 2031 by including
considerations for:

Best available science — including risk & uncertainty

Public safety

Non-structural approaches

Regional or watershed evaluation

Integrated Water Resources Management and Adaptive Management
Methods for justification by public benefits

00 00O

SECTIONS 2034, INDEPENDENT PEER REVIEW
AND SECTION 2035, SAFETY ASSURANCE REVIEW

Our goal is to always provide the most scientifically sound, sustainable water resource
solutions for the nation. The Corps review processes are essential to ensuring project
safety and quality of the products that the Corps provides to the American people. Over
the past few years, the Corps has recognized that its Civil Works review processes,
while generally effective, needed to be strengthened. The National Research Council
(NRC) report, Review Procedures for Water Resources Project Planning, (NRC 2002);
the report, Decision-Making Chronology for the Lake Pontchartrain & Vicinity Hurricane
Protection Project, (2008) and the Interagency Performance Evaluation Taskforce final
report, Performance Evaluation of the New Orleans and Southeast Louisiana Hurricane
Protection System, (2008) provide good examples of the need for and benefit of
external peer review in improving Corps plans, projects and programs.

The Corps implemented a comprehensive peer review process in May 2005 with the
publication of Engineering Circular 1105-2-408, Peer Review of Decision Documents,
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which established a rigorous peer review process adopting most of the
recommendations of the National Research Council study under Section 216 of WRDA
2000 and implementing the 2004 Office of Management and Budget (OMB) Information
Quality Bulletin for Peer Review. This Corps circular called for peer review approaches
that are fully integrated into the planning process for each study. Depending on the
particular circumstances, reviews were to be conducted entirely within the Corps,
entirely by external panels, or in various combinations. Provisions in the Water
Resources Development Act of 2007 (Sections 2034 and 2035) reinforce and add
further definition to the Corps review processes. Each District posts completed and
ongoing independent peer review actions on its website.

In August 2008, the Corps published initial implementation guidance for Section 2034 in
Engineering Circular 1105-2-410. As the policies matured, and with the inclusion of
implementing guidance for Section 2035, we have published EC 1165-2-209, which
provides a more comprehensive and a more robust review policy for Civil Works
planning, design and construction. | personally reviewed and approved this important
EC and firmly believe it serves as the cornerstone for policy compliant and technically
strong Civil Works project recommendations. The guidance contained in this EC lays
out a standard, seamless process for review of ali Civil Works projects from initial
planning through design, construction, and Operation and Maintenance, Repair,
Repiacement and Rehabilitation (OMRR&R). It provides the procedures for ensuring
the quality and credibility of the Corps’ decision, implementation, and operations and
maintenance documents and work products. We have distributed the EC to Corps field
offices and are making ample opportunities available to all levels of the Corps o engage
in presentations and discussions to ensure a thorough understanding of these peer
review processes.

SECTION 2036, MITIGATION FOR FISH AND WILDLIFE
AND WETLANDS LOSSES

Mitigation planning is an integral part of the Corps overall planning process. Corps
policy is to demonstrate that damages to all significant ecological resources, both
terrestrial and aquatic, are avoided and minimized to the extent practicable, and that
any remaining unavoidable damages will be compensated to the extent justified. The
Corps issued supplemental guidance for Mitigation Plans as well as for monitoring and
adaptive management in EC 1105-2-409 in May 2005. The requirements in this
guidance are consistent with the requirements for Mitigation Planning reflected in
Section 2036a and were restated in the Implementation Guidance for Section 2036(a).

As part of the implementation guidance for Section 2036(a) we have strengthened the
requirements for developing and reporting monitoring and adaptive management
activities. Recommended monitoring and adaptive management plans will be subject to
Washington level policy review of the project decision documents as well as Agency
Technical Review and Independent External Peer Review. Monitoring of project
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mitigation features will continue until the Corps demonstrates that identified ecological
success criteria have been met. The Corps will establish ecological success through
annual consultation process with the appropriate Federal agencies and each State in
which the applicable project is located. Division Commanders are establishing an
annual consuitation process with states and agencies and report to Corps Headquarters
on these activities each year, and we will include these consultation reports in the
annual Status Report on Mitigation required by Section 2036(b). We are taking
additional steps to standardize this consultation process. In addition, the Corps is
establishing a database to track mitigation performance.

The Corps prepared and submitted the annual Status Report required by Section
2036(b) to Congress concurrent with the Civil Works Budget for FY2010 and FY2011
and will continue to prepare and post this report on an annual basis. The completed
status reports can be found at:

http:/iwww.usace.army. mil/CECW/PlanningCOP/Pages/rap.aspx

Implementation guidance for Section 2036¢, Wetlands Mitigation was issued in
November 2008, concerning the requirement to consider use of mitigation banks in
certain cases where a Corps project involves wetlands impacts.

OTHER PROVISIONS

1 would like to briefly mention some of the other significant guidance that we have
completed for other provisions in Title Il of WRDA 2007 as well as other related ongoing
activities. We have issued guidance on Funding To Process Permits (Section 2002); In-
kind Credit Contributions by non-Federal sponsors and Delegation of Authority to sign
Project Partnership Agreements (Section 2003); Dredged Material Disposal Facilities
(Section 2005); Remote and Subsistence Harbors (Section 2006); Use of Other Federal
Funds (Section 2007); Watershed and River Basin Assessments (Section 2010); The
Tribal Partnership Program (Section 2011); Wildfire Firefighting (Section 2012);
Technical Assistance (Section 2013); the Continuing Authorities Program (Sections
2020-2025); Support of Army Civil Works Program (Section 2028); Regional Sediment
Management (Section 2037); and Federal Hopper Dredges (Section 2047). Further,
implementation guidance has been issued for Studies (Title IV), the Upper Mississippi
River and lllinois Waterway System (Title Viil), and the Louisiana Coastal Area (Title
VIit). Ali completed implementation guidance is posted on the Corps website:

hitp://iwww.usace.army.mil/CECW/Documents/cecwp/leg _manage/wrda2007/wrdal7 i
mp.pdf

In addition, we have initiated the Compilation of Laws required by Section 2004; efforts
to provide public access to water resources and related water quality data in the
custody of the Corps through both the regulatory and planning program required by
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Section 2017; incorporating information into our annual budget submittals required by
Section 2027, the Fiscal Transparency Report; developing an electronic submission
process of permit applications required by Section 2040; and coordinating and
scheduling of Federal, State and local actions related to permitting actions (Section
2044).

TITLE IX NATIONAL LEVEE SAFETY PROGRAM

1 would be remiss if | did not mention the work we have accomplished under Title IX of
WRDA 2007, the National Levee Safety Program. The National Levee Safety Act of the
Water Resources Development Act of 2007 (PL 110-114, Title IX, Section 9003)
established the Committee on Levee Safety and directed the Commitiee to develop
recommendations for a national levee safety program. The National Committee on
Levee Safety completed its draft report in January 2008, and put forward 20
recommendations for creating a National Levee Safety Program. The final draft report
was provided to Congress by the Army in May 2009. Also in May 2009, the House
Subcommittee on Water Resources and the Environment held a hearing on the
recommendations. Related information can be found at the foliowing website:
hitp:/iwww.iwr.usace.army.mil/ncls/.

Although the Corps of Engineers chairs the Committee, the Committee’s
recommendations do not and were not intended to represent an Administration position.

The specific draft recommendations of the National Committee on Levee Safety for a
National Levee Safety Program embrace three main concepts: (1) the need for
leadership via a National Levee Safety Committee that provides for state delegated
programs, national technical standards, risk communication, and coordinating
environmental and safety concerns; (2) the building of strong state levee safety
programs in all states that, in turn, provide oversight, regulation, and critical levee safety
processes; and (3) a foundation of well-aligned federal agency programs. The
Committee recently reconvened and is working to clarify three areas of the report: costs
and benefits of a National Levee Safety Program; governance and strategic
implementation; and stakeholder involvement. While the commitiee conducts these
activities, the Corps is also working to implement certain components of Title IX.

Section 9004 of WRDA 2007 requires that the Secretary establish and maintain a
database with an inventory of the Nation’s levees. The National Levee Database and
associated information collected as part of the Corps Levee Safety Program forms the
basis for the initial national inventory. The Corps will complete data collection and
inventory of the approximately 2,000 levee systems (or 14,000 miles of levees) within
current authorities and funds during fiscal year 2010. Also this year, the Corps will
engage the other Federal agencies, States, Tribes and Territories regarding their use of
the database model to collect inventory information in their portfolios and submit it to the
Corps — on a voluntary basis - for inclusion in the National Levee Database (NLD).
Activities planned in Fiscal Year 2011, as part of the President’s Budget request of $15
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million for the Corps, include: the expansion of the NLD to other Federal agencies and

to incorporate non-Federal levee data on a nationwide basis; work with stakeholders to
facilitate their use of the NLD for local levee safety programs; and the developfoment of
a levee screening and classification process to rank and prioritize levees based on risk.

The Act also requires the general condition of the levees within the current the Corps
authorities to be entered into the database. The general condition determination is
based on an onsite inspection of the levee, including a review of all design,
construction, and other information available for the levee. As information on the
inventory is completed, the companion information from ongoing routine inspections is
uploaded into the database. Starting in Fiscal Year 2009, the Corps began conducting
Periodic Inspections of levees which capture the broader, general condition of the
levees. These inspections have been limited to those which the Corps operates and
maintains; those levees for which the Corps performed the initial design and
construction; and those levees which have been incorporated by law into the Corps’
program as a federally authorized levee system. With the allocation of $90 million from
the American Recovery and Reinvestment Act for Periodic Inspections, this work
currently is scheduled for a September 2010 completion. In addition, the Corps plans to
work with other Federal agencies so that data on the condition of those Federal levees
can also be documented in the Database.

Mr. Chairman, implementation of this very important legislation has been and remains a
priority for the Army and the Corps of Engineers. This concludes my testimony and |
would be happy to answer any questions you or other members of the Commitiee may
have. Thank you.
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The National Association of Flood and Stormwater Management Agencies (NAFSMA) is
very pleased to submit this testimony regarding the implementation of the Water
Resources Development Act of 2007 (WRDA 2007) on behalf of its membership.

Background on NAFSMA

NAFSMA is a 30-year old national organization based in the nation’s capital that
represents local, regional and state flood and stormwater management agencies, most of
which are in large urban areas. Its members serve a total of more than 76 million citizens
by providing flood and/or stormwater management. As artesult, the association has taken
an active role and has a strong interest in the implementation of WRDA 2007. For the
record, NAFSMA members supported passage of this bill in the fall of 2007 because it
was needed tc address water resource problems in communities across the United States.
At the same time, we recognize the key to successful implementation is the interpretation
and subsequent implementation guidance for each provision.

NAFSMA’s mission is to advocate public policy and encourage technologies in

waters d management that focus on issues relating to flood protection, stormwater and
floodp:.in management in order to enhance the ability of its members to protect lives,
property, the environment and economic activity from the adverse impacts of storm and
flood waters.

Formed in 1978, NAFSMA works closely with the U.S. Army Corps of Engineers
(Corps), the Federal Emergency Management Agency (FEMA), and the U.S.
Environmental Protection Agency (EPA) to carry out its mission. NAFSMA members
are on the front line protecting their communities from loss of life and property, while
also improving the quality of the nation’s surface waters and riparian habitats. In
addition, NAFSMA members are dealing directly with increased populations, strained
resources, environmental and regulatory challenges, and are helping to guide design and
construction of low flood risk and affordable neighborhoods.

Responsibilities of NAFSMA members are diverse and include: local sponsorship for
federal and non-federal flood risk management (including levees), ecosystem restoration
and other water quality projects; operation and maintenance of federal and local flood
damage reduction projects; establishing and enforcing criteria for new land development;
building codes; environmental stewardship; activation before, during, and after floods;
flood recovery; and actively communicating risk and preparedness with constituents and
the public. Our members use a variety of flood risk management “tools” in their
communities such as land use and development planning, building codes and other
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floodplain regulations, flood warning systems, and home residential and business buyouts
{non-structural measures); and detention basins, improved channels, and levees
(structural measures). In summary, our members have direct and day-to-day experience
complying with provisions in WRDA 2007, as well as a specific interest in project
authorizations for their communities.

NAFSMA is pleased to present the following views from a non-federal sponsor
perspective on the “The Water Resources Development Act of 2007: A Review of
Implementation in its Third Year”.

Titles I and II1 -VIII: Specific Studies and Projects

While the specific studies and projects included in WRDA 2007 authorize vitally
important water resources projects throughout the nation, NAFSMA does not get directly
involved in individual federally-partnered projects.

Title IX: National Levee Safe:+ “rogram

The National Committee on Levee Safety was established, performed the necessary
work, prepared an excellent report and continues to function effectively and productively.

NAFSMA believes that significant progress has been made on several of the Committee’s
20 recommendations since your hearing on this topic last May. However, there is still
much work to be done, including possible legislation. One of the critical
recommendations (Recommendation 2) that has seen the most substantial progress is the
completion of the National Levee Inventory and Database. We believe that the Corps,
FEMA, and Congress are working well together toward completing this recommendation;
however, additional authority is needed to include those levees throughout the nation
owned and operated by non-federal entities.

There has also been and will continue to be progress on the recommendation to develop
tolerable risk guidelines (Recommendation 5) with the Corps’ sponsoring of a tolerable
risk workshop later this month. The Corps and FEMA have also worked to address
challenges presented by the certification terminology (Recommendations 6, 7 & 8) and
the Corps is working to develop approaches, skills and training for overall flood risk
communication {Recommendation 9). With its recently proposed policy for requesting
variances from its vegetation guidelines, the Corps is also making some progress to
address Recommendation 12 of the report to develop and implement measures to more
closely harmonize levee safety activities with environmental protection requirements.
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Title II: General Provisions

NAFSMA has primarily focused on the general provisions in WRDA 2007 related to
flood risk management. In carrying out these provisions, the Corps has had a challenging
task of implementing or developing guidance for more than 47 general provisions. The
Corps has worked to address the more time critical provisions first, and is continuing to
produce written guidance. From the local perspective, active studies and projects are not
being held up waiting for new implementation guidance.

Independent Peer Review (Section 2034) and Safety Assurance Review
(Section 2035)

Most NAFSMA members concurred with these provisions as authorized in
WRDA 2007. 1t is indeed challenging to address the multiple interdependent and
interrelated factors that influence water resource analysis, evaluation, and
decisions in a comprehensive manner, It takes a multidisciplinary team to move
these approaches forward. NAFSMA welcomes any assistance in this area
provided it is helpful in advancing the study, resu’ ‘n improvements to the
project, and does not hinder progress. In practice, imany feasibility studies, some
that were near completion, have been delayed to comply with new requirements
mstituted by WRDA 2007, AND to add insult to injury, no substantial
improvement in the recommended course of action resulted. IEPR will be more
beneficial if actually utilized as WRDA states, “In all cases, the peer review shall
... be accomplished concurrent with the conducting of the project study.” In
contrast, most after-the-fact reviews are not beneficial.

Water Resources Principles and Guidelines (Section 2031)

i NAFSMA appreciates the opportunity to participate in updating the Principles
and Guidelines which has been the cornerstone for identifying federal flood
damage reduction projects for over 25 years. Since local sponsors are active
partners with the federal government for Corps of Engineers flood risk
management projects, we will be working directly with the Corps in applying
the updated Principles and Standards to identify future joint projects.

. While there have been a few attempts to move this update forward and some
may feel frustrated, we recognize the complexity of the issues and diversity of
interests in addressing both fundamental and specific topics contained in the
Principles and Guidelines. This extended time and effort was not wasted, but
necessary to get where we are today which is a good start on the Principles
and Standards.
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While NAFSMA supports and agrees with most of the December 3, 2009,
draft Principles and Standards, we feel there are some areas where
clarifications and/or changes are needed as we move forward to finalize the
P&G:

o]

Identifying how the new P&G will apply to ongoing studies needs
clarification since its application could have a critical impact on delaying
and increasing the cost of ongoing studies. NAFSMA supports the
language in WRDA 2007, which indicates that the new P&G should not
apply to studies already started, unless the non-Federal sponsor requests it.

As proposed, the new Principles and Standards seem to favor
environmental protection and restoration over economic and social
benefits. While we understand some believe that historically there has
been a bias toward economic benefits, it is imperative that future water
resources planning recognize and emphasize the need for balance and the
interdependency of economic, environmental, public safety and social
factors.

It is our belief that active participation by both the Federal and non-
Federal sponsor during all phases of the planning process is critical te the
success of any federal water resources study and subsequent project. In the
case of Corps of Engineers flood risk management projects, the local
sponsor is an active partner with the federal government in terms of
contributing funding, local knowledge, and expertise.

‘While the Principles and Standards are important, it is the'development
and implementation of Interagency Guidelines and Agency-Specific
Procedures that are most critical. These documents need to be developed
in conjunction with input from non-federal sponsors. Each agency's
procedures should be made available for public comment, and prior to
adopting the specific procedures, the agency should confirm broad local
sponsor and public support.

NAFSMA members are concerned that the new Principles and Guidelines
will make the planning process even longer, more expensive, and more
complex than it is now. Federal agencies must recognize resources,
funding, and patience are limited. To fully appreciate how the proposed
Principles and Standards will change the Corps of Engineers planning
process, NAFSMA recommends that the Corps and NAFSMA work
through an example flood risk reduction study from initiation to
completion while the National Academy of Sciences is preparing its
comments. This effort could help not only completion of the Principles
and Standards, but also the timely development of sound and sensible

5
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Interagency Guidelines and Agency Specific Procedures that can help
streamline the process.

» Planning (Section 2033 ) and Streamlining (Section 2045)

The current planning process is a long, complex and costly planning exercise that
does not necessarily yield better flood reduction projects. As “problems”
developed over the years, the solution has often been the addition of more steps
instead of addressing the real problem. The result is that the quality of work and
accountability has declined. We are all frustrated.

What is being done about it? Last year, NAFSMA established a working group to
address this topic. We understand this is also receiving serious attention from both
the Corps of Engineers senior leadership and from Secretary Darcy’s office. Also,
based on two provisions in WRDA 2007, Planning and Streamlining, it is evident
that Congress wants change, as well. We are convinced that it will take a sincere,
considerable, and collaborated effort from local sponsors, the Corps, and
Congress in coordination with OMB and CEQ to make any significant and
worthvhile changes. We now have the opportunity to make many of these needed
chang -3 in the updated Principles and Guidelines, and corresponding agency
specific procedures

Need for WRDA 2010?

WRDA 2007 was a much needed piece of legislation and helped us take a step forward in
developing and protecting our Nation’s critical water resources. We have learned much
and accomplished much, but there is still much to do. It is now time to continue our work
and take the next step forward by pursuing the passage of a WRDA 2010 bill to continue
to meet our critical water resources needs, produce jobs and protect the nation’s
population, environment and critical infrastructure.

Closing

In closing, NAFSMA commends the Committee for focusing on these critical issues and
very much appreciates this opportunity to testify. Please contact me or our Executive
Director Susan Gilson if we can provide any further assistance on these issues.
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Good morning Chairman Oberstar, Ranking Member Mica, and
Members of the Committee. My name is Amy Larson and I am the
President of the National Waterways Conference. Thank you for
the opportunity to appear before you today as the Committee
hears about the important work involving our nation’s water
resources infrastructure.

The National Waterways Conference, established in 1960, is
dedicated to a greater understanding of the widespread public
benefits of our nation’s water resources infrastructure. Our
mission 1is to effect common sense policies and programs,
recognizing the public value of our Nation's water resources and
their contribution to public safety, a competitive economy,
national security, environmental quality and energy
conservation. Conference membership is comprised of the full
spectrum of water resources stakeholders, including flood
control associations, levee boards, waterways shippers and
carriers, industry and regional associations, port authorities,
shipyards, dredging contractors, regional water districts,
engineering consultants, and state and local governments.

Given the Conference’s diversity, our membership is keenly
interested in the planning and development of water resources
infrastructure projects of all types. My comments today will be
primarily focused on the Principles and Guidelines applicable to
water resources projects.

I. Background

Section 2031 of the Water Resources Development Act of 2007
(WRDA 2007), Publ. L. 110-114. 121 STAT. 1041, directed the
Secretary of the Army to revise the 1983 Principles and
Standards applicable to planning studies of water resource
projects. In furtherance of that directive, the Secretary issued
a “Reguest for suggestions and notice of public meeting,” on May
8, 2008. 73 Fed. Reg. 26086. That notice sought suggestions for
revising the Principles and afforded the opportunity to appear
at a public hearing. Thereafter, the Secretary issued proposed
Principles and again sought public comment. 73 Fed. Reg. 52960
(September 12, 2008), with comments due by Octcber 22, 2008.
Subsequently, CEQ took over the proceeding, with a goal of
expanding application of the Principles to water resources
development programs and activities government-wide. CEQ issued
its “Proposed National Objectives, Principles and Standards for
Water and Related Resources Implementation Studies” (Proposal)
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in December, with comments from the public due by March 5, 2010.
Attached to my statement is a copy of the comments NWC submitted
to CEQ in response to its Proposal. I respectfully request that
they be included in the record here.

II. General Overview

Reliable, well-maintained water resources infrastructure is
fundamental to America’s economic and environmental well-being,
and is essential to maintaining our competitive position within
the global economy. Our water resources infrastructure provides
life-saving flood <control, navigation «critical +to national
security and commerce, abundant water supplies, shore
protection, water recreation, environmental restoration, and
hydropower production. Moreover, waterways transportation is the
safest, most energy-efficient and environmentally sound mode of
transportation and inland waterways have excess capacity that
highways and rail 1lines do not enjoy, thus providing an
opportunity for cost-effective congestion mitigation.

As a consequence, the planning and development of water
resources projects is vitally important. The Congress
recognized this when it passed the Water Resources Development
Act in 2007, and in enacting prior WRDA bills. With that in
mind, we are very concerned that CEQ’s Proposal falls short of
enacting a policy model envisioned by the Congress in WRDA 2007.

A. Principles

At the outset, water resources planning ought to be
governed by a well-defined set of over-arching principles which
set forth the national interest in water resources development,
management and protection. These Principles should establish a
clear, concise, and workable planning framework to guide the
development of project recommendations through  unbiased,
scientifically sound analysis and must recognize the now-
critical role non-Federal sponsors play in project formulation
and implementation. Fundamentally, revised Principles should
strengthen the Executive Branch’s ability to recommend to the
Congress economically and environmentally sound projects and
must be clear enough to have predictable and replicable outcomes

thus enabling non-Federal projects interests to make
complementary plans. We further suggest that such Principles
should:
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o Utilize cost-benefit analysis and other such
recognized and proven analytical tools as a basis to
compare options,

o Provide for the unbiased consideration of all
alternatives, and not exclude or penalize classes of
alternatives from consideration and recommendation,

o Require that decisions are made based on an assessment
of net beneficial effects, and

o Establish a peer review process that is appropriate to
the potential impacts of the project and seamlessly
integrated into the planning process.

Unfortunately, the Proposal issued by CEQ fundamentally
fails to establish a path to balanced solutions, clear and
consistent guidance to planners, and replicable results that are
understandable to all stakeholders. Rather, the Proposal doesn’t
establish a workable set of Principles at all, but instead uses
the concepts of “principles,” “guidelines,” “procedures,” and
“standards” interchangeably so that the Proposal 1is confusing
and unworkable.

B. Planning OCbjectives
Section 2031 of WRDA 2007 states that:

It is the policy of the United States that all water
resources projects should reflect national priorities,
epncourage economic development, and protect the
environment by-—

1) seeking to maximize sustainable economic development;
2} seeking to avoid the unwise use of floodplains and
flood-prone areas and minimizing adverse impacts and
vulnerabilities in any case in which a floodplain or
flood~-prone area must be used; and

3) protecting and restoring the functions of natural
systems and mitigating any unavoidable damage to natural
systems.

42 U.S5.C. 1962-3. Section 2031 further provides that any
revisions to the principles and guidelines address not only
economic principles, but also public safety, the value of
projects to low income communities, the interaction of a project
with other water resources projects or programs within a region
or watershed, the wuse of contemporary water resources, and
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evaluation methods that ensure water resources projects are
justified by public benefits. Thus, WRDA 2007 contemplates water
resources planning founded upon multiple national objectives:
economic, environmental, and social well-being, including a
public safety objective. Additionally, WRDA 2007 emphasizes a
watershed approach to planning, recognizing the importance of
collaborative planning and implementation.

We are concerned that the Proposal, in apparent
contradiction of the directive in WRDA 2007, does not promote
co-equal objectives in water resources planning, but instead
elevates environmental considerations at the expense of economic
benefits. This approach would be especially detrimental to
flood control, navigation and water supply projects. It is also
rather perplexing, and appears contradictory with other
Administration dinitiatives. For example, the Department of
Transportation 1is actively promoting its Marine Highways
program. Waterways transportation 1s the safest, most energy-
efficient and environmentally sound mode of transportation, and
increased transportation along the waterways would help relieve
some of the congestion along our highways. However, at a tine
when the cost-effectiveness of utilizing the nation’s inland,
coastal and Great Lakes waterways couldn’t be more pertinent,
navigation projects to help further this initiative would be
negatively impacted under the Proposal. Similarly, the nation’'s
growing population will —continue to need protection from
flooding and additional water supplies, both of which will
necessarily entail structural solutions in addition to the non-
structural ones the Proposal seems to mandate. We believe that
a balanced planning model, recognizing the widespread public
benefits of our nation’s water resources infrastructure, would
give due regard to the economic and human uses of water
resources, along with environmental and ecological
considerations.

The Proposal also sets forth a confusing approach to
watershed planning. Although the Proposal appears to recognize
the importance of watershed planning, as called for in WRDA
2007, watershed plans are then explicitly excluded from the
process. It is unclear why a comprehensive planning framework

would exclude watershed plans. This 1is particularly troubling
and confusing at a time when our nation - both at the federal
and state levels - 1is working toward the development of

collaborative, watershed planning, rather than planning on a
project basis.
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C. Use of the Flood Plains

We are concerned that the Proposal establishes an
unworkable policy with regard to use of the floodplains. While
directing avoidance of the “unwise use” of the flood plains, the
Proposal does not provide criteria for determining what this

would be. Instead, the Proposal appears to create a bias for
selecting non-structural approaches thus limiting, in practice,
a full consideration of all alternatives. This approach ignores

the recognition in WRDA 2007 that sometimes wuse of the
floodplains cannot be avoided, providing that in such cases,
planners should seek to minimize adverse impacts and
vulnerabilities.

Moving people and infrastructure out of the floodplains is
not necessarily a viable option. While we appreciate that due
consideration should be given to the risks and impacts inherent
in the use of our floodplains, we believe that the best approach
to floodplain management will continue on a course that puts the
principle of balancing economics and other factors at the center
of floodplain decisions. Floodplain decisions {including
permitting and licensing decisions) should be governed by
consideration of the net beneficial effects of all feasible or
practicable alternatives. CEQ's Proposal appears to preclude
consideration of all alternatives and instead support a non-
structural or no-action alternative. Such a policy would be
devastating to many communities in or near a flood plain.

Additionally, Title IX of WRDA 2007, the Levee Safety Act,
recognizing the complexity of £lood risk management in leveed
areas, calls for the establishment of a primarily non-federal
Levee Safety Committee to develop recommendations and a
strategic implementation plan for a national levee safety

program. As the work of this Committee progresses, it becomes
increasingly evident that an integrated approach is needed to
effectively manage our nation’s flood risk. One of the

principal concepts identified as key to successfully managing
the risks associated with levees 1s improved communications
among federal agencies, together with a Dbetter vertical
integration to achieve strong and balanced partnership at all
levels of government.

This concept should be applied not just to leveed areas,
and not Jjust to flood vrisk, but to all water resources
management decisions. The opportunity to achieve this ideal and
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shift water resources management toward one of shared
responsibility by the federal and non-federal interests 1is
through the development of these new Principles and Standards.
Regrettably, the Proposal does not recognize the significant and
growing role of state and local governments. Rather than being a
step forward, the Proposal 1is a step back from effectively
managing our nation’s water resources.

D. There are numerous other concerns that the Proposal does not
establish a viable, long-term planning model for water resources
projects as envisioned by Congress in enacting WRDA 2007. The
Proposal requires quantifying monetary and non-monetary benefits
and costs whenever possible, yet provides no standard or basis
for doing s0. This requirement would certainly lead to
uncertainty and confusion in the planning process.

The Proposal uses conflicting and contradictory criteria
concerning mitigation obligations. These conflicting standards
will lead to uncertainty and confusion in the planning process.

The role of non-Federal sponsors and cost-sharing,
introduced widely through passage of WRDA 86, must also be
incorporated into the decision-making process. When a local
community is faced with a decision to expend scarce financial
resources for a feasibility study, there must be a transparent
and predictable process for the non-federal sponsor as well as
the federal planner. The Proposal is silent on this crucial
element of the process.

E. Procedure

Besides the substantive concerns about the content of the
proposed principles laid out above, we also have some concerns
and questions about the process CEQ is utilizing to develop the
Principles.

CEQ is purportedly in the first step of the process -- that
is, the development of the Principles to guide water resources
planning. Thereafter, according to CEQ, an interagency group
will develop Procedures, followed by implementation “guidance”
by individual agencies. As mentioned above, the initial
Proposal uses the concepts of Tprinciples,” “guidelines,”
“procedures,” and “standards” interchangeably, resulting in a
very confusing and unworkable proposal. We are further
concerned that the second phase of the process - the development
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of procedures - 1s already underway. We would expect that the
procedures would be properly based on the principles that are
ultimately developed. It could be seen as rather premature to
develop the second step of the process when the first step is
only in the early phase. The public comment period closes this
Friday, and the National Academy of Science has until November
to complete its review. One cannot build a house until the
foundation is properly laid.

This alsoc raises additional questions. The Administrative
Procedure Act requires an agency to consider all comments it
receives in a notice and comment proceeding. Failure to do so
would be considered “arbitrary and capricious” on the part of
the agency. We certainly appreciate the opportunity to comment
on the development of such an important federal policy in this

instance. And we recognize that this process has not been
characterized as, and may not be construed as, a notice-and-
comment type rulemaking. Nonetheless, the process CEQ is

employing here has not been fully explained to the public.
Significantly, 1t is unclear how, or whether, the comments will
be addressed by CEQ. Questions to CEQ on this issue were not
answered. This is a cause for concern because an open and
transparent process is essential to the development of a long-
term, viable and balanced approach to water resources
management .

IV. Conclusion

In sum, I hope that I have sufficiently conveyed to you the
concerns of the members of the National Waterways Conference
that the CEQ Proposal fails to establish a clear, concise, and
workable framework to guide the development of water resources
projects. It 1is incoherent and inconsistent - and thus not
implementable in a practical sense. It substantially fails to
comply with the explicit directions in Section 2031 of WRDA 07
as well as the large body of previous law and policy related to

water resources. It is written so as to not require or even
encourage use of proven analytical tools to distinguish among
alternatives. It limits 1n a preemptive manner certain
categories of alternatives, and (even while encouraging

“collaboration”) seems to assume that water resources planning
recommendations are the exclusive prerogative of the Executive
Branch of the Federal government thus not recognizing the
keystone role played by non-Federal sponsors.
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Ranking Member Mica, and Members of the

Committee, thank you for the opportunity to appear before this
Committee. I'’d be happy to answer any questions that you might

have.

Respectfully submitted,

Amy W. Larson

President

National Waterways Conference, Inc.
4650 Washington Blvd., Suite 608
Arlington, VA 22201

703~243-4090

amy@waterways.org
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Before the
Council on Environmental Quality

Draft Principles and Standards Sections of the “Economic and
Environmental Principles and Guidelines for Water and Related Land
Resources Implementation Studies”;

Initiation of Revision and Request for Comments

Proposed National Objectives, Principles and Standards for Water
and Related Resources Implementation Studies

Comments of the
NATIONAL WATERWAYS CONFERENCE, Inc.

The National Waterways Conference, Inc. (NWC or Conference)
submits these comments in response to the Notice and Request for
Comments published in the Federal Register on December 9, 2009. 74
Fed. Reg. 65102.

The National Waterways Conference, established in 1960, 1is
dedicated to a greater understanding of the widespread public
benefits of our nation’s water resources infrastructure. Our
mission is to effect common sense policies and programs,
recognizing the public value of our Nation's water resources and
their contribution to public safety, a competitive econony,
national security, environmental guality and energy conservation.
Conference membership is comprised of the full spectrum of water
resources stakeholders, including flood control associations, levee
boards, waterways shippers and carriers, industry and regional
associations, port authorities, shipyards, dredging contractors,
regional water supply districts, engineering consultants, and state
and local governments.

I. Background

Section 2031 of the Water Resources Development Act of 2007
(WRDA 2007), Publ. L. 110-114. 121 STAT. 1041, directed the
Secretary of the Army to revise the 1983 Principles and Standards
applicable to planning studies of water resource projects.?

"In furtherance of that directive, the Secretary issued a “Request for
suggestions and notice of public meeting,” on May 8, 2008. 73 Fed. Reg.
26086. That notice sought suggestions for revising the Principles and
afforded the opportunity to appear at a public hearing. Subsequently, the
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Subsequently, CEQ took over the proceeding, with a goal of
expanding application of the Principles to water resources
development programs and activities government-wide.

II. General Overview

CEQ’s proposed revisions to the Principles and Guidelines
governing the development of water resources projects (Proposal)
would significantly alter our nation’s water resources planning.
Recognizing the critical role of ocur water resources infrastructure
to a robust economy and environmental well-being, it is imperative
that the resulting Principles establish a clear, concise, and
workable framework to guide the development of these critical
projects.

As drafted, the Proposal fundamentally fails to achieve this
critical end and must be extensively revised to offer a path to
balanced solutions, clear and consistent guidance to planners, and
replicable results that are understandable to all stakeholders.

e Water resources planning ought to be governed by a well-
defined set of over-arching principles which set forth the
national interest in water resources planning decisions.
Thereafter, individual agencies would develop the procedures,

guidelines and standards for implementing projects.
Unfortunately, CEQ’'s Proposal uses the concepts of
“principles,” “guidelines,” ‘“procedures,” and “standards”
interchangeably so that the Proposal is confusing and
unworkable.

e A concise set of Principles should:

o Utilize cost-benefit analysis and other such recognized
and proven analytical tools as a basis to compare
options,

o Provide for the unbiased consideration of all
alternatives, and not exclude or penalize classes of
alternatives from congsideration and recommendation,

o Require that decisions are made based on an assessment of
net beneficial effects, and

o Establish a peer review process that 1is appropriate to
the potential impacts of the project and seamlessly

Secretary issued proposed Principles and again sought public comment. 73 Fed.
Reg. 52960 (September 12, 2008), with comments due by October 22, 2008.
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integrated into the planning process.

e The National Objectives must be clarified in order to provide
for efficient water resources planning.

o Although it’s stated in the Proposal that the National
Objective 1is to maximize economic, environmental and
social Dbenefits, the “modernizing” changes proposed
clearly (and inappropriately) elevate environmental goals
over economic and social ones. This approach would be
especially detrimental to flood control, navigation and
water supply projects.

o The Proposal also contemplates forcing multiple
objectives 1in every water resources planning study.
Requiring that every study include the multiple
objectives of economic, environmental, and social
benefits would lead to including features in projects
where they have lesser returns than in other projects,
programs or plans. Such a requirement is impractical,
does not reflect the reality of project development, and
would result in a waste of scarce resources.

¢ Collaborative planning, on a watershed basis, rather than
project-by-project, should be encouraged. The Proposal fails
to recognize that reality.

e The reality of cost-sharing introduced in WRDA 86 must be
incorporated intc the decision-making process. Non-federal
sponsors, as well as federal planners, have a c¢lear and
important role in the decision process and must have a
complete understanding of the process as they decide whether
to expend financial resources for feasibility studies. Failure
to recognize this reality results in a process which lacks
transparency and predictability - critical defects in the
Proposal.

* Vague, ambiguous, and confusing mandates and directives must
be clarified or deleted.

III. Detailed Comments
A. Planning Principles

Principles governing water resources planning provide the
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important framework for reviewing and analyzing potential projects.
Such Principles should be c¢lear and concise, and provide to
agencies and the public the clarity needed for a cogent decision-
making process. Thereafter, standards should be developed to
implement the over-arching principles.

CEQ’s proposal falls short of achieving this goal. First, the
proposed laundry list of Principles (Proposal, pages 1-2) is overly
broad, contradictory and unwieldy. Moreover, that list fails to
make a distinction between principles and the implementing
standards. For example, items such as “D. Utilize watershed and
ecosystem based approaches,” and “L. Ensure the planning process is
fully transparent” would be more appropriate, provided they are
clarified through further elaboration, in the implementing
standards. In addition, items “E. Utilize best available science,
practices, analytical techniques, procedures and tolls,” and “F.
Apply a level of detail commensurate with the potential decisions,”
are unduly vague so as to be confusing and impractical. The result
would be a confusing system that would totally impede effective
implementation by the agencies.

We strongly recommend that, in order to formulate a viable,
long-term planning model, CEQ narrowly tailor its list of proposed
Principles to include a concise set of principles useful and
necessary for sound decision-making, that the agencies are able to
effectively make operational. Such a list should be premised on
the notion of net beneficial effects, whereby decision-makers would
utilize cost-benefit analyses and other such analytical tools to
compare various plans. The principles should ensure consideration
of all alternatives, and those alternatives should be quantified.
In addition, peer review 1is an important element of successful
planning. It can add to the knowledge available to planners and is
best integrated into the planning process on an ongoing basis,
occurring seamlessly at key milestones throughout plan formulation,
so as not to add additional time and expense to an already time
consuming planning process.

B. Planning Objectives

Section 2031 of WRDA 2007 states that:

It is the peclicy of the United States that all water
resources projects should reflect national priorities,



144

encourage economic development, and protect the environment
by—

1) seeking to maximize sustainable economic development; 2)
seeking to avoid the unwise use of floodplains and flood-
prone areas and minimizing adverse impacts and
vulnerabilities in any case in which a floodplain or flood-
prone area must be used; and

3) protecting and restoring the functions of natural systems
and mitigating any unavoidable damage to natural systems.

42 U.s.C. 1962-3. Section 2031 further provides that any revisions
to the principles and guidelines address not only economic
principles, but also public safety, the value of projects to low
income communities, the interaction of a project with other water
resources projects or programs within a region or watershed, the
use of contemporary water resources, and evaluation methods that
ensure water resources projects are justified by public benefits.
Thus, WRDA 2007 contemplates water resources planning founded upon
multiple national objectives: economic, environmental, and social
well-being, including a public safety objective. Additionally,
WRDA 2007 emphasizes a watershed approach to planning, recognizing
the importance of collaborative planning and implementation.

CEQ's Proposal does not promote co-egual objectives in water
resources planning, but instead elevates environmental
considerations at the expense of economic benefits. This
framework, in apparent contradiction of the directive in WRDA 2007,
is reflected throughout the entire Proposal, starting on page one,
the statement of National CObjectives: [the primary obijective is tol
“protect and restore natural ecosystems and the environment while
encouraging sustainable economic development.” Similarly, the
Objectives are to: avoid adverse impacts “whenever possible” and
avoid “unwise use” of the floodplains. These directives are not
predicated on an analysis of the net beneficial effects. Rather,
they are vague and ambiguous terms, providing no basis for
measurable criteria.

In order to develop a long-term planning model, we recommend
that CEQ modify its Proposal to reflect a balanced approach to
water resources planning. Recognizing the widespread public
benefits of our nation’s water resources infrastructure, a balanced
approach would give due regard to the economic and human uses of
water resources, along with environmental and economic
considerations.
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Similarly the Proposal fails to implement in a meaningful
manner a watershed approach to Federal water resources planning as
called for in WRDA 2007. Although the Proposal recognizes the
importance of watershed planning (Chapter 2, 2.D.), watershed plans
are then explicitly excluded from the process. (Chapter 2, 1.B.).
It is unclear why a comprehensive planning framework would exclude
watershed plans. This is particularly troubling at a time when our
nation - both at the federal and state levels - is working toward
the development of collaborative, watershed planning, rather than
planning on a project basis.

C. Use of the Flood Plains

The Proposal directs the avoidance of the “unwise use” of the
flood plains, flood-prone areas and other ecologically wvaluable
areas. However, the Proposal does not set forth criteria for
determining what would constitute “unwise use.” Even more alarming,
the Proposal appears to create a bias for selecting non-structural
approaches thus limiting, in practice, a full consideration of all
alternatives. (K. Recommend a Plan, page 23).

We appreciate that due consideration should be given to the
risks and impacts inherent in the use of our floodplains; we also
believe that the Dbest approach to floodplain management will
continue on a course that puts the principle of balancing economics
and other factors at the center of floodplain decisions.
Floodplain decisions (including permitting and licensing decisions)
should be governed by consideration of the net beneficial effects
of all feasible or practicable alternatives. This fundamentally
rational approach is consistent with longstanding national policy
of balancing economic and environmental values in decision making,
and framing solutions guided by the standard of benefit-cost
analysis.

D. Quantifying Monetary and Non-monetary Benefits and Costs

The Proposal requires that the costs and benefits of
alternatives be quantified whenever possible. Similarly the
Proposal would require monetizing non-market goods and services.
These requirements are gquite problematic. Initially, there is no
agreed-upon basis or standard for assessing monetary benefits for
environmental sustainability. Similarly, the assignment of
criteria to various categories has not been articulated. Such a
requirement will lead to further uncertainty in the planning
process.
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E. Mitigation

In the statement of Proposed National Objectives, the Proposal
requires avoiding adverse impacts whenever possible and “fully
mitigating” unavoidable impacts. Elsewhere the Proposal discusses
mitigation when “practicable.”

These conflicting standards will lead to uncertainty and
confusion in the planning process. Moreover, such a distinction is
unnecessary. The guidance to avoid, minimize and mitigate in NEPA
should be sufficient to address any concerns in the planning
process.

IV. Conclusion

As drafted, the Proposal fails to establish a clear, concise,
and workable framework to guide the development of water resources
projects. It 1is incocherent and inconsistent - and thus not
implementable in a practical sense. It substantially fails to
comply with the explicit directions in Section 2031 of WRDA 07 as
well as the large body of previous law and policy related to water
resources. It is written so as to not require or even encourage
use of proven analytical tools to distinguish among alternatives.
It limits in a preemptive manner certain categories  of
alternatives, and (even while encouraging “collaboration”) seems to
assume that water resources planning decisions are the exclusive
prerogative of the Federal government thus not recognizing the
keystone role played by non-Federal sponsors. Because of these
critical and extensive failings, we recommend that this effort be
put aside and restarted from the beginning.

Respectfully submitted,

oy W Liroon

Amy W. Larson, Esqg.

President

National Waterways Conference, Inc.
4650 Washington Blvd., Suite 608
Arlington, VA 22201

703-243-4090

infolwaterways.org
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A Review and Implementation in its Third Year”
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Room 2167, Rayburn House Office Building

Chairman Oberstar, Ranking Member Mr. Mica and Members, I thank you for the opportunity to
provide testimony to the Transportation and Infrastructure Committee on implementation of the
Water Resources Development Act (WRDA) of 2007.

1 am Michael Leone, Port Director of the Port of Boston, Massachusetts Port Authority.
However, I appear today as Chairman of the Board of the American Association of Port
Authorities which represents the interests of the leading U.S. public port authorities as well as
public port authorities throughout the western hemisphere from Canada to Argentina including

the Caribbean.

Since the WRDA bills are of critical importance to the health of the port industry, we appreciate
the Committee’s leadership and vigilance in providing oversight of the bill’s implementation.
In addition to authorizing the water infrastructure projects necessary for the nation to progress,
the bill included many policy provisions and directives to the Corps of Engineers which directly

impact project sponsors and those other parties with direct financial interest. I will direct my

—-1-
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comments today to several of the policy provisions included in the 2007 bill; specifically that set
of provisions in Title I - General Provisions, which deal with Corps project development and

review.

In the 2007 WRDA, the Congress directed a number of management measures aimed at
improving the efficiency, reliability and responsiveness of the Corps project development and
implementation processes. Today I would like to share our observations on the impact of the

changes and pursue the question of meeting the intended goals.

Project Development and Review:

Two areas addressed by Sections 2034 — Independent Peer Review and 2045 — Project
Streamlining should be given additional consideration by the Committee. Both sections deal
with review of project reports at different times in the project development process and with
varying scope. The issue that is not addressed is one of timing. As financial partners with the
federal government in the project, public port authorities fully support a coordinated and

concurrent review process whether conducted by the Corps or an independent entity.

Both parties need to have their financial and other best interests protected and assure that
recommendations will result in sustainable environmental, economic and social benefits, We do
not believe that the Corps’ current review process is consistent with the intent of Sections 2034
and 2045 to assure both thorough and streamlined review of project reports. We believe that the
review, as quality control, needs to start at the beginning of a study, involve the sponsor, district
and higher headquarters and/or an independent entity and be continuous throughout the phases of
study. There should be no surprises at the end of a cost-shared four- to six-year, multi-million
dollar study effort. In my own case, Massport has invested many years and several million
dollars towards a feasibility report to deepen Boston Harbor which so far has been rejected twice
by the Corps HQ after review surfaced differences of opinion within the Corps on economic
study parameters. There is no end in sight in pursuit of a Chief’s report. In the meantime, we're

losing business and jobs to Canadian ports.
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We currently have many channel deepening studies underway throughout the country that are
required to handle increasingly larger vessels and for the nation to remain competitive in global
markets. Some have been stalled for many years and are not advancing because of technical or
policy conflicts among reviewers, the study teams and the project sponsor. We are hopeful that
when fully implemented, the revised project development and review sections of WRDA 2007
will result in improvements in the overall project delivery process. We ask the Committee to

monitor that progress with us.

A related area of concern is that of centers of expertise. We are aware that this committee in
WRDA 2007 and in previous bills has supported the concept and implementation of those
centers, However, we have yet to see a viable and fully operational center of expertise for deep-
draft navigation. We believe this is a critical missing link in fully implementing Section 2045
and streamlining the project delivery process and improving the quality of the planning and
review processes. Attrition and downsizing have had a noticeable effect on the ability of Corps
districts to perform all of the technical and economic studies necessary to formulate a project.

Work is often spread among districts with mixed results.

We believe a deep-draft center of expertise with a dedicated full-time cadre of subject matter
experts can pay many dividends in providing the most technically competent, efficient and cost
effective project delivery system in a central location. The Corps Inland Navigation Center of
Expertise has been fully operational since 1981 and provides world-class products to Corps
districts and the navigation industry. So, we know what success looks like and would like to see
that replicated for deep-draft navigation to the benefit of all four coasts. We are working with
the Corps on the Center of Expertise concept through our Quality Partnership Initiative and ask

for the committee’s continued support as well.

Harbor Maintenance Tax:

Mr. Chairman, this committee has long recognized the importance of our nation’s port system as
an integral part of the transportation network and freight system. It has been very supportive of
an adequate dredging program for all the nation’s commercial ports, large and small. Sections
2005 and 2029 of WRDA 2007 speak to the need for adequate dredged material management,

beneficial use of recovered sediments and use of multiple factors in judging the benefits to the
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nation for investing in maintenance dredging. However, we believe it is time to revisit the now
24-year-old Harbor Maintenance Tax and Trust Fund authorized in the 1986 WRDA that is the
sole source for reimbursement of federal maintenance dredging funding. Port and harbor users
are paying for full maintenance and getting half in return. The tax revenue of about $1.4 billion

annually would be adequate to maintain federal channels if fully applied.

Congressional intent notwithstanding, there is no provision in the original authorization to
dedicate that tax revenue for its intended purpose. We ask the Committee to consider legislative
provisions to insure full use of the tax for maintenance dredging in a subsequent WRDA,

hopefully this year.

And finally, Mr. Chairman, I’d like to commend your leadership for Section 3091 of the 2007
WRDA which finally provided the resolution and direction necessary to get the construction
started at Sault Saint Marie for the second lock. This is a project of national significance that
directly impacts the Great Lakes and Saint Lawrence Seaway portions of the freight system. Our
Great Lakes members look forward to the jobs, efficiencies and transportation cost savings the

new project will bring.

Again, thank you for including the American Association of Port Authorities in these

proceedings.

dbs02202010
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TESTIMONY OF
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; BEFORE THE
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ON
THE WATER RESOURCES DEVELOPMENT ACT OF 2007:
A REVIEW OF IMPLEMENTATION IN ITS THIRD YEAR
MARCH 3, 2010

Mr. Chairman and Members of the Committee:

Good morning. My name is Brian Pallasch. [ am co-chair of the Water Resources
Coalition {(WRC), and I am pleased to appear before you today as the committee
examines the administration’s implementation of the Water Resources Development Act
of 2007.

We hope that this will be the first of many vigorous oversight hearings on the Corps of
Engineers and its programs, which are critical to national defense, economic security, and
environmental health.

WRC was established in 2007 to promote the development, implementation and funding
of a comprehensive national water resources policy. It represents state and local
governments, conservation, engineering and construction industries, ports, waterways and
transportation services. WRC works to ensure that a comprehensive, national water
resources policy is developed and funded to provide a sustainable, productive economy;
healthy aquatic ecology, and public health and safety.

L. GENERAL OBSERVATIONS ON WRDA 2007

The U.S. Army Corps of Engineers (USACE) has made progress implementing WRDA
2007, but the process has been slow in places. The agency also put up procedural
roadblocks to a fully transparent process.

In January 2009, shortly before the present administration took office, the Corps of
Engineers disabled virtually its entire site on the Internet. The Corps removed many
Internet pages dedicated to the development of WRDA implementation. This made it
extremely difficult for interested parties to assess the actual progress toward completion
of the law’s many requirements. Lately, however, some of the data have reappeared on
the Corps site.
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Most importantly, title I of WRDA 2007 contained key policy requirements for the
Corps to complete on independent peer review, dredged material disposal, technical
assistance, access to water data, planning, shore protection projects, and other program
requirements.

The Act contained 47 sections with 57 new policy tasks for the Corps. In its latest
implementation guidance posted on the Internet,' the Corps reports that it has completed
issuing guidance for 27 specific policy requirements in the Act—47 percent of the
required workload.

1L ECONOMIC AND ENVIRONMENTAL PRINCIPLES AND GUIDELINES FOR
WATER AND RELATED LAND RESOURCES IMPLEMENTATION STUDIES

In July 2009, the White House Council on Environmental Quality (CEQ) released for
public comment its version of a document to revise and expand the scope of the
“Economic and Environmental Principles and Guidelines for Water and Related Land
Resources Implementation Studies,” issued in 1983. The document is commonly known
as the “Principles and Guidelines” or “P&G.”

The proposal was required by section 2031 of WRDA 2007. Congress directed that it be
carried out by the Secretary of the Army, but the CEQ announced in 2009 that it was
overseeing the revisions. The CEQ notice stated that the administration “is considering
developing uniform planning standards for the development of water resources that
would apply governmentwide, including agencies other than the traditional water
resources development agencies covered under the current Principles and Guidelines.”

The 2009 proposal calls for the development of water resources projects to be based on
the best available science, greater consideration of non-monetary benefits to select a
project, improved transparency, and consideration of non-structural approaches that can
solve the flooding problem without adversely impacting floodplain functions. The
proposal would also expand the scope of the Principles and Guidelines to cover all
federal agencies that undertake water resource projects.

The proposed revision recommends 13 “planning principles” for all federal agencies to
observe when designing and constructing projects that could affect U.S. water resources.
Among them are requirements to protect and restore natural ecosystems and the
environment while encouraging sustainable economic development; to “account for
ecosystem services”; to “account for the benefits and costs in appropriate monetary and
non-monetary terms”; and to “incorporate public safety.”

The WRC believes the current proposal needs to be reworked.

' The Corps report can be found at
http:www usace. army. mil/CECW, Documents cecwp/leg. manage wrda2007 wrdaO7 imp.pdf .
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A. The proposal speaks to the need to “incorporate public safety” into the
planning process, but it does net contain any discussion of obvious ways to
achieve the goal. Specifically, nothing in the proposal identifies the
unequivocal need for resiliency in the design and construction of federal civil
engineering projects.

In engincering terms, resiliency is the ability of an infrastructure system to recover its
function after it is damaged by a natural disaster or a terrorist attack.

Sustainability and resiliency must be an integral part of improving the nation’s
infrastructure. Today’s infrastructure—especially flood control systems—must be able to
respond to, and change with, dynamic conditions.

Infrastructure systems are designed to protect and improve the natural environment and
carry on even after natural or man-made disasters. Resilience, implemented through a
risk-management approach, can be built into infrastructure systems by taking a
comprehensive approach at identifying potential hazards; assessing the likelihood of
occurrence; identifying methods of recovery; recognizing system interdependencies and
critical connections; and encouraging ongoing training and research for engineers and
owners of infrastructure.

By taking these steps, disasters will pose less of a threat to public health and will
minimize disruptions to our economy. The federal government has a clear duty to
provide infrastructure systems that will last for future generations, and the guidelines
need to reflect the paramount importance of infrastructure resiliency.

Although the proposal correctly identifies structural and non-structural methods
(including political and legal policies designed to shift human behavior in favor of greater
safety measures), the revision does not recognize an inherent weakness in nonstructural
approaches to ecosystem engineering, namely the ability of people to accept far greater
risks for themselves and their property than government generally condones. This needs
to be discussed more fully in the guidelines.

B. The proposal’s discussion of the use of cost-benefit analyses (CBA) in the
development of water-resources projects is flawed. The CEQ needs to
explain in some detail how it will require CBA to be employed, especially
how it will be pessible to monetize the social or envirenmental benefits of
projects and how these benefits can be compared to economic benefits and
public safety.

Similarly, we are concerned with the effort to monetize new welfare “benefits” to society.
This appears to be a somewhat a risky undertaking when it comes to deciding on the
value of economic development versus environmental benefits,

CBA seeks to instruct current decisionmaking processes. It is ill suited to informing
contemporary policymakers about intergenerational issues—the prospective ecological
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needs of a society, that is, the plants, animals, and ecosystems that future generations may
value.

As with all economic approaches to environmental problems, the use of CBA generally is
most appropriate in those cases where economic efficiency, not environmental protection,
is the ultimate policy goal. Thus cost-benefit analyses may continue to take the
government down the present path of emphasizing the economic welfare to the nation of
water resources projects while leaving environmental amenities vulnerable due to the
inability to monetize their welfare benefits adequately during the project-planning stage.
We are equally concerned that the emphasis on CBA will be used by the Office of
Management and Budget to set budget policies. For example, OMB has set a minimum
cost-benefit ratio to be eligible to be considered for inclusion in the President’s budget
recommendations for the Corps of Engineers. That is an inappropriate use of the CBA
and should not be allowed under the P&G.

Additionally, the WRC believes the proposal that was issued for comment in December
of 2009 fails to meet the intent of congressional directives. The administration should
substantially revised the USACE effort to update the P&G to ensure that the document
reflects national priorities, encourages economic development, and protects the
environment by maximizing sustainable economic development and seeking to avoid the
unwise use of floodplains and flood-prone areas.

HI. LEVEE SAFETY

Nearly five years after the devastation of Hurricane Katrina, and one year after the
release of the National Committee on Levee Safety’s Recommendations Congress has
still not acted to create a National Levee Safety Program for federal or state levees.
While the U.S. Army Corps of Engineers has begun work, there is no comprehensive,
dependable catalog of the location, ownership, condition, hazard potential of levees in the
United States. Flooding from Hurricane Katrina, which devastated the city of New
Orleans in August 2005, demonstrated the need for consistent, up-to-date standards for
levees based upon reliable engineering data on their location, function, and condition.
Title IX of WRDA 2007 created the “National Levee Safety Program,” but a robust,
nationwide levee safety program remains an aspiration rather than a reality today.

In title IX, Congress established a “Committee on Levee Safety,” which was to report to
Congress by May 8, 2008, on the necessary elements of a levee safety program. The
Committee submitted its “interim” report with the Office of Management and Budget
(OMB) in January 2009.

The Committee made a number of important recommendations, including measures to
create a hazard potential classification system as a first step in identifying and prioritizing
hazard in levee-protected areas; to develop national levee safety standards that

ensure the best engineering practices are available and implemented throughout the
nation at all levels of government; to develop risk guidelines in order to reduce identified
risks; and address growing concern over liability for damages resulting from levee
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failures through measures aimed at reducing the potential liability of engineering firms
and government agencies that perform engineering services for levee systems (e.g.
inspections, evaluations, design, construction administration, certification, or flood
control).

Regardless of the status of the Committee’s report, Congress should enact legislation to
establish a national levee safety program that is modeled on the successful National Dam
Safety Program and that adopts many of the recommendations of the Committee on
Levee Safety. In a related area, Congress should examine the Federal Emergency
Management Agency “certification” rule for levees, which requires the endorsement of a
Professional Engineer, requires a judgment that a levee meets a minimum level of flood
protection under the National Flood Insurance Program (NFIP). In turn, FEMA must
verify that all levees recognized as providing protection from the base flood meet the
requirements outlined in 44 C.F.R. 65.10 (b). Congress should direct FEMA to amend
the rule to change the requirement from certification to “NFIP evaluation.” The term
NFIP evaluation is preferred over the present “certification” requirement to make it clear
that an evaluation is merely a judgment that the levee system is in conformity with the
requirements of NFIP regulations.

IV. WATERSHEDS AND FLOODPLAINS

The WRC supports basin-wide water resources management. The nation must plan and
regulate water on a watershed basis to ensure the integration of programs and goals
across political boundaries. WRC believes that effective watershed management is
facilitated when the government, the public and the private sector work collaboratively
on this issue. Federal legislation defining the goals and standards for watershed managers
should permit flexibility and accommodate regional needs.

Furthermore, the diverse nature of these problems suggests that top-down management
and standard setting is an inappropriate way to deal with them. Using the watershed
approach, all levels of government, the public and private industry are encouraged to
participate in the decision-making and implementation process. In this way, management
actions which reflect local and regional viewpoints are inherently incorporated in
watershed policy.

Additionally, WRC supports the protection of natural floodplains and the concept of
building disaster-resistant communities consistent with sustainable development while
holding paramount the public's safety, health, and welfare. We urge governments at all
levels to adopt proactive floodplain management policies, particularly in vulnerable
coastal lowlands and river bottoms, and supports creative partnering between federal,
state and local governments to adopt floodplain management policies and to fund the
design and implementation of floodplain management policies and flood mitigation
projects in a timely manner.

We believe the development or significant redevelopment of communities below sea

level or in high-risk, flood-prone areas is inherently unsustainable and puts the public at
unnecessary risk for loss of life and property.

-5-
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Potential floodplain management tools include education and public information, land-
use management, such as zoning, early warning systems and possible reservoir pre-
releases, flood-proofing and elevating buildings, acquisition and relocation options,
preservation of natural floodplains and open space, and emergency preparedness.
Potential structural flood mitigation tools include levees, flood control dams, urban
detention and retention basins, channelization, flood walls and sea walls. The multiple-
use of flood prone areas and flood mitigation facilities should be pursued, including river
restoration, wetland restoration, aquifer recharge, improvements in habitat, ecosystems,
and water quality, recreation and open space use, and incorporation of floodplains into
comprehensive watershed management programs.

Development and associated infrastructure in flood-prone areas has increased rapidly as
people are attracted to historically fertile floodplains and coastal areas. Even though the
benefits of preserving the natural floodplains as flood storage areas and wildlife habitat
have been recognized, the floodplains continue to be developed and new inhabitants are
subjected to periodic flooding and related devastation, as shown by Hurricanes Katrina
and Rita. People living and working in flood prone areas often have developed a false
sense of security. Once a flood occurs, residents and businesses often expect government
to reduce or eliminate the risk of flooding through large capital projects. These
populations need the protection of an efficient floodplain management program
implemented before the flood occurs. By recognizing the likelihood of future flooding
and the beneficial aspects of the natural floodplain, areas can be protected and
communities can become disaster resistant.

V. WATER RESOURCE PRIORITIES REPORT

Given the persistence of serious floods over the past few years and the prospect of an
increase of the risks associated with flooding, the failure to implement Section 2032 is
unacceptable. However, this inaction is due to the failure of Congress to appropriate
funds the Corps needs and has requested . This section asks for a report on the
vulnerability of the United States to flooding, an assessment the extent to which Federal
programs either are reducing risk or may be adding to risk, and proposals to change
Federal programs so they reduce risks to human life and property in different regions of
the country.

The need for risk assessment — which the title of this section inadequately reflects — is
obvious. Section 2032 of WRDA 2007 provides the Corps with the direction and
authority to look at risk assessment and risk reduction in the broadest and yet most
practical approach imaginable. The implementation of this provision is long overdue.

VI. SEDIMENT MANAGEMENT

Section 2037 of WRDA 2007 made a major step in the right direction by providing the
Corps of Engineers with a regional sediment management authority to accomplish the
objectives of coordinating projects and their impacts. However, it is severely limited in
that it only applies (a) where there is a federal navigation project, and (b) where there is
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sufficient sand available from the dredging of that project to meet the regional water
resource planning and management needs. This restriction hamstrings non-federal
interests and the Corps in making sure the multiple purposes of reducing coastal hazards,
using adaptive management for existing projects, coordinating new and existing water
resource projects to save significant taxpayer costs, and assuring that the impacts of
planned or existing projects have a beneficial, rather than a harmful, impact on
environmental resources. The restriction contained in Section 2037 also limits affected
stakeholders from having input into the planning and management of federal water
resource projects.

The Corps issued guidance on the program in April 2008.

VIL NATIONAL SHORELINE EROSION CONTROL DEVELOPMENT PROGRAM

This program was established by Section 227 of WRDA 1992. It is designed to test new
technologies that will improve or reduce the cost of federal beach restoration projects.
There are testing sites in Cape May Point, NJ; Ventura, CA; Miami-Dade County, FL;
Hawaii; Jefferson County, TX; two in Great Lakes states; and two more in California.

Section 2038 of WRDA 2007 contains important modifications to the program. For
example, the original “Section 227” program did not permit the Corps to cost-share these
projects with local governments. In addition, where the technology was demonstrated to
work, Section 227 did not permit the technology to be secamlessly integrated into an
existing Federal beach restoration projects. These weaknesses have been corrected in
Section 2038.

Section 2038 moves this program under the Section 103 Continuing Authorities Program
for small shoreline protection projects. The more pressing issue is the lack of
implementation guidance for Section 2038. The old Section 227 program apparently
remains in force until the guidance is adopted by the Corps. This leaves both the Corps’
Coastal Hydraulics Laboratory, which administers the program, and local project
sponsors and firms that wish to bid in the competitive process for designs of new
technology in limbo.

The changes made in Section 2038 were designed to make this program more attractive
to Federal taxpayers and local sponsors Apparently the Corps of Engineers feels this is a
low-priority issue and has, therefore, issued no guidance. However, this is an important
program. Coastal areas of the nation are at risk from serious storms that endanger lives
and property. Europe, Australia, New Zealand and other nations have done far more that
the United States to test new beach restoration technologies to fulfill their coastal
stewardship responsibilities. They have done far more than the U.S. to test new
technologies that will reduce the cost and improve the effectiveness of beach restoration
projects. We cannot afford the lack of implementation guidance for Section 2038 to stall
this critical program.

VIII. PEER REVIEW
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Peer review is a documented, critical review of a specific agency scientific or technical
work product. The review is conducted by qualified individuals (or organizations) who
are independent of those who performed the work, and who are collectively equivalent in
technical expertise to those who performed the original work.

Peer review is conducted to ensure that activities are technically supportable, competently
performed, properly documented, and consistent with established quality criteria. It
involves an in-depth assessment of the assumptions, calculations, extrapolations, alternate
interpretations, methodology, acceptance criteria, and conclusions pertaining to the
specific major scientific or technical work product and of the documentation that supports
them. Peer review may provide an evaluation of a subject where quantitative methods of
analysis or measures of success are unavailable or undefined such as research and
development.

In 2006, the Civil Works Directorate of the U.S. Army Corps of Engineers (USACE)
requested the American Society of Civil Engineers (ASCE) and ASCE’s External Review
Panel (ERP) to conduct a formal analysis of the Corps” peer review practices for
engineering documents prepared in the feasibility study phase of water resources projects
authorized by Congress. The ERP was formed to provide an independent review of the
Corps’ Interagency Performance Evaluation Task Force charged with assessing the
Southeast Louisiana Hurricane Protection System (HPS) during and following Hurricane
Katrina.

ASCE concluded that the USACE review practices did not protect the public health,
safety, and welfare against the catastrophic failure of water resources projects designed
and constructed by the Corps because the Corps reviews 1) were discretionary; 2) were
not triggered by sound engineering principles; 3) did not have a mechanism to gauge their
fidelity; and 4) contained vague processes for selecting reviewers. ASCE recommended
that the Corps modify the circulars and establish peer review policies in accord with those
recommendations.

In section 2034 of WRDA 2007, Congress directed the Corps of Engineers to conduct
independent peer reviews of a limited number of water resources and other engineering
projects. The mandatory reviews are to be carried out at projects that cost a minimum of
$45 million, whenever a governor of a state requests an independent peer review, or
whenever the Secretary determines that a project is controversial over the scope of the
project and other considerations, including projects expected to have “minimal life safety
risk.”

In January 2010, USACE issued an “engineering circular” entitled Civil Works Review
Policy pursuant to section 2034 of WRDA 2007. The document replaces the 2005 policy
that was criticized by ASCE. Although the new policy is faithful to the letter of section
2034 and an improvement over the earlier version, it contains the unjustified exemptions
added by Congress and follows a process like that identified in our previous discussion of
the P&G that could potentially undermine the integrity of the review process and thus
result in projects that threaten public safety.
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Section 2034 allows too many USACE projects to escape rigorous independent peer
review by outside experts intended to protect public safety. Section 2034 should be
amended to eliminate the exceptions to outside peer review. The law should require an
independent peer review for every project—regardless of its cost or controversial
nature— where performance is critical to the public health, safety and welfare; where
reliability of performance under emergency conditions is critical; when using innovative
materials, techniques, or design methods; where redundancy in the design is lacking; or
that has unique construction sequencing or a short design construction schedule.

IX. CENTERS OF PLANNING EXPERTISE

In 2003, the Corps established via an internal directive six Centers of Planning Expertise
that were intended to provide specialized talent to enhance and supplement the
capabilities of districts. Since 2006, coastal communities have made extensive use of the
National Planning Center for Coastal & Storm Damage based in the North Atlantic
Division.

Just as the other Centers, what we refer to as the Coastal PCX operates as a virtual center
with a “staff” composed of a few top experts in that Division who can call on the
expertise of other specialists in Divisions, Districts, and other offices and centers of the
Corps throughout the nation. This is critical given the fact that not every Corps district
located along the coast can have the staff time or the expertise to conduct feasibility
studies in a manner that meets the standards required by WRDA 2007 and internal Corps
directives that preceded that legislation.

As important as these Centers are, they operate without a budget. The Coastal PCX uses
Division funds as well as small amounts from the feasibility studies for which their help
is called just to meet travel expenses. The lack of funding also means that the PCX is
unable in most cases to use District experts because District personnel are paid out of the
studies being conducted by that District.

Frankly, the Coastal PCX has operated without the level of support WRC would like to
see from the Corps leadership. Therefore, we were pleased when Section 2033(e) of
WRDA 2007 provided legislative authorization for the Centers of Expertise.
Unfortunately, the only “implementation guidance™ for this provision was a March 12,
2009, letter from the Assistant Secretary of the Army for Civil Works to the Deputy
Commanding General for Civil and Emergency Operations requesting an “update
briefing on how each of the Centers is currently operating and an assessment of their
capabilities, needed improvements, and further funding requirements.”

This lack of effort is symptomatic of the difficulty Corps leadership has in understanding
the need for these Centers of Expertise. For at least the Coastal PCX, it is a need that
goes far beyond their role in the prescribed internal review process. Feasibility studies
for beach projects take a minimum of 10 years before internal, let alone, external reviews.
The Coastal PCX has been involved in studies ranging to Massachusetts to North
Carolina and onto Louisiana, Texas and California. Without their active assistance, the
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time and cost of repairing mistakes in these studies that could have been avoided is
daunting to local sponsors at best and a deal-killer at worst.

Unfortunately, not only is Corps Headquarters not fully aware of the role of the Coastal
PCX, but Corps Districts are extremely reluctant to ask for their assistance. In more than
once case, Districts have resisted the request of local study sponsors to have the Coastal
PCX meet with them to discuss the progress of the study and issues that may be raised
during the review process. The process for explaining to the Divisions and Districts the
role of these Centers, the reward they will get when they ask for assistance and the means
by which they and/or the local sponsors can make that request should be the meat of the
Section 2033(e) implementation guidance, not a letter from the ASA (CW) asking for an
update on the Centers.

Thank you, Mr. Chairman. This concludes our testimony. I would be happy to answer
any questions that you may have.
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Statement of
The American Shore & Beach Preservation Association
Submitted to the
Committee on Transportation and Infrastructure
U.S. House of Representatives
On the
Water Resources Development Act of 2007:
A Review of Implementation in its Third Year

March 3, 2010

Chairman Oberstar and Ranking Member Mica, on behalf of the American Shore &
Beach Preservation Association, we thank you for imviting our comments on issues
regarding the implementation of WRDA 2007. ASBPA is a part of the Water Resources
Coalition, which is also testifying today. ASBPA’s testimony is meant to highlight some
of the provisions of WRDA 2007 which have a significant impact on the coast, which is
where a majority of Americans live and whose effective stewardship is so critical to our
nation’s future.

It is hard to believe that over two years have passed since the enactment of this historic
legislation. As this Committee knows, water resources are vital to a robust national
economy, the protection of Americans from storms, floods and other disasters, and the
enhancement of our precious environmental resources. Therefore, we are extremely
grateful that the Committee is taking this opportunity to provide oversight on this issue,
and hope that you will find time to continue to use public forums such as this to
determine how the decisions of Congress are being carried out. We also would be
seriously remiss if we did not publicly express our gratitude to both of you and to all the
members of this committee and its professional staff of the committee for being so
supportive of the Federal coastal restoration program over the past 25 or more years.

While we and our water resources allies have concerns about the pace of the Corps’
issuance of implementation guidance, ASBPA is also aware of two factors to be
considered. First, Corps Headquarters has a very limited complement of staff. While
some on this Committee might disagree with our view, our day-to-day dealings with
Corps Headquarters staff have made it clear that the individuals whose responsibility it is
to interpret policy, issue regulations, and/or improve the ability of the Corps to
communicate internally and externally are assigned to two or three simultaneous areas of
responsibility. This is a direct result of the lack of support for funding the Corps’
General Expense account.

Second, in some cases, Congress has not provided the Corps with the funding to
implement WRDA 2007 policy directives.
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Section 2038: National Shoreiine Erosion Control Deveiopment Program

Section 227 of WRDA 1992 created a program to test new technologies that will improve
the performance of Federal beach restoration projects and reduce their cost. Section 2038
contains important modifications to that program. For example, the original “Section
2277 program did not permit the Corps to cost-share these projects with local
governments. In addition, where the tested technology has worked, Section 227 did not
permit the technology to be seamlessly integrated into an existing Federal beach
restoration project. These and other weaknesses have been corrected in Section 2038.
The changes were designed to make this program more attractive to local sponsors and
less costly to U.S. taxpayers. However, they exist only in legislative language approved
by Congress and signed by the President. They do not exist in actuality. We cannot
afford to let the lack of Section 2038 implementation guidance stall this critical program.

Section 2033(e): Centers of Planning Expertise

The Corps established via an internal directive in 2003 six Centers of Planning Expertise
that were intended to provide specialized talent, expertise in the various aspects of their
mission, and to enhance and supplement the capabilities of districts. They are also very
involved in the internal and external review process for proposed projects.

Since 2006, ASBPA and its members have made extensive use of the National Planning
Center for Coastal & Storm Damage based in the North Atlantic Division. As with the
other Centers, what we refer to as the Coastal PCX operates as a virtual center with a
“staff” composed of a few top experts in that Division who can call on the expertise of
other specialists in Divisions, Districts, and other offices and centers of the Corps
throughout the nation. Coastal restoration studies take at least 10 years to complete.
Errors that can be caught and improvements that can be made prior to review can be
avoided and corrected with the assistance of the PCX. Without the active intervention of
the Coastal PCX, the time and taxpayer cost of repairing mistakes and resolving difficult
issues related to those studies would have been daunting to local sponsors at best and a
deal-killer at worst.

Unfortunately, the only “implementation guidance” for this provision was a March 12,
2009, letter from the Assistant Secretary of the Army for Civil Works to the Deputy
Commanding General for Civil and Emergency Operations requesting an “update
briefing on how each of the Centers is currently operating and an assessment of their
capabilities, needed improvements, and further funding requirements.”

This embarrassing effort is symptomatic of the failure to appreciate how critical the
Centers of Expertise are to the Corps’ civil works program. Implementation guidance
should be crafted to help make Districts and local sponsors aware of the Centers and how
to use them. This will require a level of effort that is more than a letter from the
ASA(CW) asking for an update on the Centers.
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Section 2032: Water Resource Priorities Report

Given the persistence of serious floods over the past few years and the prospect of
increased risks associated with flooding, ASBPA has been concerned about the Corps’
failure to implement the required Water Resource Priorities Report. Section 2032
mandates a report on the vulnerability of the United States to flooding, an assessment the
extent to which Federal programs either are reducing risk or may be adding to risk, and
proposals to change Federal programs so they reduce risks to human life and property in
different regions of the country.

The need for risk assessment — which the title of this section does not adequately describe
—~ is obvious. Section 2032 provides the Corps of Engineers with the direction and
authority to examine risk assessment and risk reduction in the broadest and yet most
practical approach imaginable. Unfortunately, the Corps has requested but not received
funding from Congress to do the report.

Section 2031: Principles and Guidelines

ASBPA has filed extensive comments on the draft P&G revision released nearly a month
ago by the Council on Environmental Quality. Not only do we conclude that the draft is
seriously flawed and must undergo a major overhaul, but we also believe the CEQ-led
effort is not consistent with the intent of Congress as contained in Section 2031 of
WRDA 2007. That section requires that all water resources projects should reflect
national priorities, encourage economic development, and protect the environment. As
such, Section 2031 recommends a more equitable treatment of benefits than is proposed
in the CEQ Draft.

Thank you once again for this opportunity to submit our views to the Committee. We
will be happy to respond to your questions and comments.

Founded in 1926, the ASBPA promotes the integration of science, policies and actions that
maintain, protect and enhance the coasts of America. For more information on ASBPA, go to
www.asbpa.org, facebook or www.twitter.com/asbpa. For information about this statement,
contact president@asbpo.org or beaches@asbpa.org.
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