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IS THERE LIFE AFTER TRINKO AND CREDIT
SUISSE?: THE ROLE OF ANTITRUST IN REG-
ULATED INDUSTRIES

TUESDAY, JUNE 15, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COURTS AND
COMPETITION PoLICY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10:21 a.m., in
room 2237, Rayburn House Office Building, the Honorable Henry
C. “Hank” Johnson, Jr. (Chairman of the Subcommittee) presiding.

Present: Representatives Johnson, Conyers, Quigley, Polis, Coble,
Chaffetz, and Goodlatte.

Staff present: (Majority) Anant Raut, Counsel; Rosalind Jackson,
Professional Staff Member; (Minority) Stewart Jeffries, Counsel,
and Tim Cook, Staff Assistant.

Mr. JOHNSON. This hearing of the Committee on the Judiciary
Subcommittee on Courts and Competition Policy will now come to
order. Without objection, the Chair is authorized to declare a re-
cess.

Today’s hearing is the latest in the series of hearings I call, “An
Antitrust System for the 21st Century.” I have initiated these hear-
ings to consider some of the issues raised by the bipartisan Anti-
trust Modernization Commission created by the Judiciary Com-
mittee.

The question before us today is this: Did the Supreme Court’s de-
cision in the Trinko and Credit Suisse cases sound the death knell
for antitrust enforcement in regulated industries? In the 100-plus
years since the antitrust laws were enacted they have coexisted
with other types of regulations.

The reason Congress wrote both is that different types of laws
provide different types of protection for consumers. Antitrust has
always been concerned with promoting competition; when busi-
nesses compete consumers win. But regulators may have other con-
cerns, such as safety or policy goals other than fair competition.

In some cases the antitrust laws may be in tension with other
regulations. In rare instances, following one law might result in the
violation of an antitrust duty.

In a few of these cases Congress has expressly created exemp-
tions from the antitrust laws. In others, courts have implied an im-
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munity, as is the case with certain rights under labor and employ-
ment law.

Traditionally, such implied immunities have been narrow in
scope because the courts have assumed that, unless Congress has
said so explicitly, it intends for all laws that it passes to coexist.
But in Trinko and Credit Suisse the Supreme Court appears to
have abandoned this traditional perspective. In a most unjudicial
way the Court went beyond ruling on the facts at hand and took
a skeptical approach to the antitrust laws and the competence of
our Federal judges and juries in applying them.

As a Member of Congress and as the Chairman of the Sub-
committee on Courts and Competition Policy, I find this to be offen-
sive. Our Federal courts and juries handle complex matters all the
time, and if the judges of the Supreme Court believe our system
is not up to the task they should make suggestions for improving
the system, not take swipes at it in their opinions.

The past century has been one of growth and innovation, and
time and again the courts have proven well capable of adjusting
and refining the antitrust laws to reign in excess and ensure that
antitrust rules are fair, efficient, and predictable. As a result, our
antitrust laws police business excesses but do not hamper legiti-
mate innovation. That is an approach I support, but it is one that
the Supreme Court appears to have inexplicably cast aside in these
cases.

In a few short years the effect of those decisions has been dev-
astating. Instead of the default being that the antitrust laws apply,
Trinko and Credit Suisse have been cited to dismiss antitrust cases
in the securities and telecom industries before they can even be
tried on their merits, nor is there anything that limits these deci-
sions to their respective industries. Under Trinko, will courts start
looking skeptically at all antitrust claims?

I am also concerned by what appears to be a trend of the Su-
preme Court legislating from the bench. As a former judge I take
the role of the court very seriously, and I also respect its limits.
The regulatory laws in both Trinko and Credit Suisse contain sav-
ings clauses that Congress has specifically written-in in order to
ensure that antitrust law was not displaced by regulation, yet that
is exactly what happened.

As Justice Thomas wrote in a scathing decent in Credit Suisse,
“The regulatory statutes explicitly say the very remedies the Court
hopes to be impliedly precluded.” It is not every day that I agree
with Justice Thomas, but on this one I do.

The role of the courts is to interpret the law, not to rewrite the
law or usurp the role of Congress in setting economic policy for this
Nation. If these cases were correctly decided, what more does Con-
gress have to do to keep the antitrust laws in effect?

I will now recognize my colleague, Howard Coble, the distin-
guished Ranking Member of the Subcommittee, for his opening re-
marks.

Mr. CoBLE. Thank you, Mr. Chairman. Thank you for calling this
hearing of the Courts and Competition Policy Subcommittee.

Today’s hearing could have profound implications for the jurisdic-
tion of this Subcommittee. It deals with two Supreme Court cases
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that you mentioned that, if the critics are correct, could severely
limit the reach of antitrust laws in regulated industries.

I am of two minds on today’s hearing, Mr. Chairman. On the one
hand, I am an avid supporter of our Federal antitrust laws. They
are critical to ensuring that customers receive the benefits of com-
petition, namely lower prices and greater choices. So, to the extent
that these decisions can be read as a blanket exemption from the
antitrust laws, I am skeptical of their reach.

On the other hand, I am wary of overregulating businesses, or
what is worse, giving businesses conflicting regulatory demands; to
the extent that these decisions can be read as merely clarifying the
regulatory burden borne by businesses, I am supportive.

The fact that these decisions can be read two different ways real-
ly complicates matters, it seems to me. For example, is Trinko
merely a limit on the extent that antitrust law can compel a dial-
up firm to deal with its rivals, or is it a blanket antitrust exemp-
tion for the telecommunications industry despite an antitrust sav-
ings clause in the 1996 Telecommunications Act?

These are very complicated and weighty issues, as we all know,
in antitrust law, and I am pleased that we have such a diverse
panel of experts to assist us in understanding the reach of these
decisions. These questions are hardly just academic.

Currently, members of both the House and Senate are meeting
to reconcile the financial services regulatory bill. Those versions of
that legislation contain antitrust savings clauses. Depending on
what we learn here today we may need to revisit that language to
ensure that courts will honor congressional intent with respect to
the role that antitrust will play in the financial services industry
going forward.

With that, Mr. Chairman, I look forward to hearing from our wit-
nesses on this important topic and I yield back the balance of my
time.

Mr. JOHNSON. Thank you, Mr. Coble.

I now recognize John Conyers, a distinguished Member of the
Subcommittee and the Chairman of the full Committee on Judici-
ary.

Mr. CoNYERS. Thank you, Chairman Johnson, and Howard
Coble, and my other colleagues here. This is an important hearing
in many respects and unusual. The part that makes it so unusual
for me is we have attorney John Thorne, who argued the Trinko
case, as a witness.

We are very honored to have you here.

Mr. THORNE. I argued the case in the Second Circuit, where we
lost, however, and left it to my colleague to argue successfully in
the Supreme Court.

Mr. CONYERS. Yes, but you were assisting those that argued it
in the Supreme Court, where you did a lot better, and we thank
you for coming here today, because we look forward to your anal-
ysis and experience in this matter.

As both the Chairman and Howard Coble have suggested, this is
a hugely important matter, and this Committee in the judiciary is
very important. One way to look at it is that we are caught be-
tween Thurgood Marshall’s calling antitrust laws “the Magna
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Carta of free enterprise” and the fact that the courts are implying
that antitrust is more subordinated to other regulatory concerns.

And Thorne goes even as far as to say that—well, he goes further
than anybody else: “The result in Trinko did not depend on regu-
latory context.”

And so there is a pattern and direction that has been determined
by the courts that I think we don’t disagree on, and the question
is, is antitrust just a good law and look, we have got the Sherman
and Clayton Acts, and then Rodino—the Hart-Scott-Rodino—came
in even later. So what the Committee is asking is, what direction
are we going in and what direction ought we go in?

Now, I would like to describe my take on what the relationship
of the three branches of government are, because sure, the Court
takes swipes at legislation, but we take swipes at the Court all the
time. We don’t do so badly ourselves.

Matter of fact, we can take out a Court decision if we want to,
and they can find unconstitutional or some other problem of our
legislation. And, of course, that is the genius with the system, isn’t
it, that we have three branches coequal?

And there are always these tugs of war and differing interpreta-
tions that are going on, and so I am anxious to hear from the wit-
nesses. I will put my statement—the rest of my statement—in the
record. And thank you for calling this hearing.

[The prepared statement of Mr. Conyers follows:]
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, CHAIRMAN, COMMITTEE ON THE JUDI-
CIARY, AND MEMBER, SUBCOMMITTEE ON COURTS AND COMPETITION PoLICY

Statement of the Honorable John Conyers, Jr.
for a hearing on

“Is There Life After Trinko and Credit Suisse?:
The Role of Antitrust in Regulated Industries”

before the Subcommittee on
Courts and Competition Policy
of the Committee on the Judiciary

Tuesday, June 15, 2010, at 10:15 a.m.
2237 Rayburn House Office Building

Thank you Chairman Johnson for convening this
hearing today. I look forward to discussing with our
distinguished witnesses what we can do to strengthen our
antitrust laws and ensure that competition in our nation
1s free, strong and fair.

In 1972, Justice Thurgood Marshall described the
federal antitrust laws as “the Magna Carta of the free
enterprise system.” !

'United States v. Topco Associates, 405 US 596 (1972) (holding that the members of a
grocery cooperative violated the antitrust laws when they divided up territories).



In recent years, however, our Magna Carta is starting
to look a bit worse for wear.

The Bush Administration’s failure to carry out
meaningful antitrust enforcement is well known. As the
New York Times explained last year “As a result of the
Bush administration's interpretation of antitrust laws, the
enforcement pipeline for major monopoly cases —
which can take years for prosecutors to develop — is
thin. During the Bush administration, the Justice
Department did not file a single case against a dominant
firm for violating the antimonopoly law.”

In addition, the Courts also appear overly hostile to
cases seeking to hold businesses accountable for illegal
and anticompetitive acts. One recent study of antitrust
cases over the past 10 years found that — quote —
“plaintiffs almost never win” — and determined that 221
out of 222 “rule of reason” cases were decided in the
defendant’s favor.?

In March 2008, former Deputy Assistant Attorney

*Labaton, Obama Takes Tougher Antitrust Line, New York Times, May 11, 2009.

*Carrier, The Rule of Reason: An Empirical Update for the 21 Century, George Mason
Law Review, Vol. 16, No. 827, 2009.
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General in the DOJ Antitrust Division William Kolasky
observed that the outlook for antitrust cases in the
Supreme Court has been especially bleak. Mr. Kolasky
wrote “Our Supreme Court, especially under the
leadership of Chief Justice John Roberts, seems equally
intent on cutting back on private enforcement. It has
been more than fifteen years since the Supreme Court
last decided an antitrust case in favor of a plaintiff. Over
this fifteen-year period, [private] plaintiffs have gone
0-for-16, with not a single plaintiff winning an antitrust
case in the Supreme Court since the first George Bush
was president.”

While I do think the plaintiffs may have notched a
victory or two since this was written, the larger point
stands - our federal courts have become more and more
inhospitable to those who would assert their rights under
antitrust.

Which brings us to the subject of our hearing today.
In the Trinko and Credit Suisse cases, the Supreme Court
held that antitrust claims will almost never be available

‘Kolasky, Reinvigorating Antitrust in the United States: A Proposal, 22 Antitrust 85
(2008).



in cases involving regulated industry. Even worse, the
Court 1n this cases seemed to go out of its way to
criticize our antitrust laws — arguing that antitrust often
does more harm than good and that courts and juries are
especially prone to getting antitrust cases wrong.
According to the Roberts Court, these arguments suggest
that antitrust cases should be looked at with great
skepticism. We have come quite a ways from the days
of Justice Marshall and the “Magna Carta of free
enterprise.”

Well, I side with Justice Marshall on this one. 1
think we must do all we can to strengthen antitrust
enforcement, and to ensure that the Sherman Act is given
a fair hearing in the courts. Both government enforcers
and private litigants need strong antitrust laws to ensure
that our corporate leaders compete fairly and honestly.

With those concerns in mind, I have three questions
I hope our witnesses will address:

First, the Trinko and Credit Suisse cases both
involved regulated industries — but I worry that the
Roberts court’s hostility to antitrust will continue and the
rollback will reach unregulated businesses as well. Do
you think that the approach of Trinko and Credit Suisse

4



are limited to regulated industry or is there a broader
threat here?

Second, what does it take for an industry to be
considered “regulated” in the eyes of this Court?
Virtually all business in the United States is subject to
some regulation. Does it matter if specific regulations
actually address the conduct being challenged? Or does
the mere possibility of regulation suffice? Does state
regulation block antitrust, or only federal?

Third, can you suggest any changes to federal law
that would ensure that the values of antitrust and fair
competition are given greater weight by the Courts?
What next steps — if any — would you recommend we
take?

Thank you very much — I look forward to your
testimony and our discussion this afternoon.

Mr. JOHNSON. I thank you, Mr. Chairman, for your statement.
And are there any other statements?

I am now pleased to introduce the witnesses for today’s hearing.
Let the record show that there was no affirmative response to my

last question.

Our first witness is Howard Shelanski, Deputy Director of Anti-
trust for the Bureau of Economics at the Federal Trade Commis-
sion. Mr. Shelanski is also a former Supreme Court clerk for Jus-

tice Antonin Scalia.
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Our next witness is Mr. John Thorne, Senior Vice President for
Verizon Communications. Mr. Thorne successfully argued the
Trinko case before the Second Circuit in 2004.

Next we have Professor Mark Lemley, from Stanford University
School of Law.

Finally, we have Dr. Mark Cooper, Director of Research for the
Consumer Federation of America.

Thank you all for your willingness to participate in today’s hear-
ing. Without objection, your written statement will be placed into
the record, and we would ask that you limit your oral remarks to
5 minutes.

You will note that we have a lighting system on the table that
starts with the green light. After 4 minutes it turns yellow, then
red at 5 minutes.

After each witness has presented his or her testimony Sub-
committee Members will be permitted to ask questions subject to
the 5-minute rule.

Mr. Shelanski, will you begin your testimony?

TESTIMONY OF HOWARD A. SHELANSKI, DEPUTY DIRECTOR
FOR ANTITRUST IN THE BUREAU OF ECONOMICS, FEDERAL
TRADE COMMISSION, WASHINGTON, DC

Mr. SHELANSKI. Chairman Johnson, Ranking Member Coble, and
Members of the Subcommittee, thank you for the opportunity to ap-
pear before you today. I am Howard Shelanski, deputy director for
antitrust in the FTC’s Bureau of Economics.

The written statement we have already submitted represents the
views of the Commission. My oral testimony is my own and does
not necessarily reflect the views of the Commission or any commis-
sioner.

I would like to make two points in this statement: First, the Su-
preme Court’s decisions in Credit Suisse and Trinko make it more
difficult for antitrust law to play the important role it has long
played in regulated sectors of the American economy. Second, the
cost-benefit reasoning that led the Supreme Court to reject the pri-
vate suits at issue in Credit Suisse and Trinko does not apply to
public enforcement acts. Even if one assumes that those cases
strike the correct balance in private suits, they should not be inter-
preted to block public cases where the Federal antitrust agencies
find that antitrust enforcement would yield additional benefits for
American consumers.

Before the 2004 Trinko decision public agencies and private
plaintiffs have long enforced antitrust law in a variety of regulated
settings. Those cases range from enforcement against collective re-
fusals to deal in the securities industry to refusals to interconnect
with rivals in the electricity and telecommunications markets. The
most dramatic example, of course, is the government’s 1973 suit
against AT&T that culminated in the breakup of the bell system
and to thwart competition in lower long-distance calling rates to
American consumers.

But cases show that antitrust laws have played an important
complimentary role to regulation. It can reach conduct that regula-
tion did not anticipate, filling gaps left by agency rules, and often
protect competition and innovation in a more targeted, less burden-
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some way than rules do. This is the role that antitrust, particularly
public enforcement of antitrust, should be able to continue to play
in t}}ee future, but which it may be impeded by Credit Suisse and
Trinko.

Antitrust enforcement was not, of course, unlimited in regulated
industries. The Supreme Court has long held that antitrust en-
forcement could not occur when it directly conflicts with regulation,
but Credit Suisse and Trinko marks a significant change from that
earlier doctrine.

Credit Suisse extended the definition of conflicts by blocking from
antitrust claims that involve conducts not regulated by securities
law, and it could only conflict with regulations through judicial
error. The result could be gaps in enforcement when neither anti-
trust nor regulation can reach harmful conduct.

Trinko can be read to make it harder to bring antitrust claims
against firms, since competitive conduct is subject to regulated—
regulatory oversight, even when Congress has included a savings
clause that expressly preserves the simultaneous operation of anti-
trust and regulation. In some instances this might make sense. For
example, in the specific context where an agency actively admin-
isters a rule whose standard for the competitive conduct at issue
is more demanding on the defendant than antitrust laws. In such
cases the courts are right to ask whether the marginal gains from
antitrust enforcement outweigh the potential costs.

Our concern is that Trinko could be read more broadly by the
lower courts and block antitrust claims even when regulation does
not directly or effectively address unfair methods of competition.
Had the Supreme Court made clear that to preclude antitrust
claims a regulatory structure must, like the one at issue in Trinko,
be directly relevant to the conduct at issue, be more demanding
than antitrust law, and be actively administered, one might worry
less about harmful side effects of that ruling.

The risk for public enforcement agencies is that, given the Trinko
Court’s emphasis on the potential costs of antitrust, lower courts
will block public antitrust cases where the regulatory scheme falls
well short of the FCC’s implementation of the 1996 act’s competi-
tive access provisions.

Why did the Court rule as it did in Credit Suisse and Trinko?
Phrased broadly, the Court’s concern was that antitrust is always
costly, and in the presence of regulation is likely to have little addi-
tional benefit for competition.

If that cost-benefit calculation for the kinds of private suits at
issue in Credit Suisse and Trinko, they differ greatly for public en-
forcement acts. A public agency’s incentives are very different from
those of private plaintiffs.

The FTC does not collect revenue or otherwise materially benefit
from successful competition enforcement. The government has no
incentive to use antitrust law or the Federal Trade Commission Act
against a regulated firm unless doing so can yield benefits beyond
those the market already gets through regulation.

The Federal antitrust agencies, therefore, have more incentive
and obligation than private plaintiffs do to assess the potential cost
of an antitrust case, to evaluate whether antitrust enforcement can
provide benefits not provided by regulation, and to balance the two
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in the public interest. As a result, public enforcement is more likely
than private litigation to avoid claims that would be prone to judi-
cial errors, that will interfere with regulation, or that will fail to
yield net benefits over regulation.

We therefore think it would be good policy for Congress to clarify
that neither Credit Suisse nor Trinko prevents public antitrust
agencies from acting when they conclude that anticompetitive con-
duct would otherwise escape effective regulatory scrutiny.

Thank you again for allowing me to appear today. I would be
happy to answer any questions you may have.

[The prepared statement of Mr. Shelanski follows:]

PREPARED STATEMENT OF HOWARD A. SHELANSKI

Is There Life After Trinko and Credit Suisse?
The Role of Antitrust in Regulated Industries

Prepared Statement of
The Federal Trade Commission

Before the
United State House of Representatives
Committee on the Judiciary
Subcommittee on Courts and Competition Policy

Washington, D.C.
June 15,2010
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Chairman Johnson, Ranking Member Coble, and members of the Subcommittee, 1
am Howard Shelanski, Deputy Director for Antitrust in the Bureau of Economics at the
Federal Trade Commission (“FTC” or “Commission”).! Thank you for inviting the
Commission to present its views on how the Supreme Court’s decisions in Verizon v.
Trinko™ and Credit Suisse v. Billing® could affect public enforcement of the antitrust laws
in regulated industries.

We would like to make two points in this statement. First, the combined effect of
Credit Suisse and 1rinko is to make it more diftficult than before for either private
plaintiffs or public agencies to bring important antitrust cases in regulated sectors of the
American economy. Second, the heightened concerns about the high costs and
questionable benefits of antitrust enforcement in regulated industries that motivate the
Court’s decisions in Credit Suisse and Trinko do not apply to public enforcement actions.
While we do not take the position in this testimony that {rinko or Credit Suisse
necessarily prevents the Commission from bringing any particular case or set of cases, we
do argue that the federal courts should not be able to use those decisions to impose an

unwarranted bar on public antitrust enforcement in regulated industries.

! This written statement represents the views of the Federal Trade Commission. My oral presentation and
responses to questions will be my own and do not necessarily reflect the views of the Commission or of any
Commissioner.

2 Verizon Communications, Inc. v. Law Offices of Curtis V. Trinko, 540 U.S. 398 (2004).

* Credit Suisse Securities v. Billing. 551 U.S. 264 (2007).
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I. Antitrust Enforcement in Regulated Industries Prior to Credit Suisse and Trinko

Before the Supreme Court decided 7rinko (2004) and Credit Suisse (2007), the
Court had held in a line of cases stretching back 60 years that public agencies and private
plaintiffs could enforce the antitrust laws in regulated industries. In those cases, the Court
did not view it as surprising or troublesome for antitrust agencies or private parties to
challenge conduct as anticompetitive even if that conduct was already subject to agency
rules.

In 1963, for example, the Supreme Court in Sifver v. New York Stock
Exchange rejected the Exchange’s attempt to block a group of securities dealers
from pursuing an antitrust suit against the Exchange for having directed its
members not to provide wire transfer services to the non-member plaintiffs.* The
Court held that while the Securities Exchange Act of 1934 allowed the exchanges
to engage in some self-regulatory conduct that might ordinarily run afoul of the
antitrust laws, the group boycott at issue was outside the scope of such self-
regulation and therefore not exempt from antitrust suits.” The Court’s decision
presumed against exemptions from the Sherman Act, the nation’s principal
antitrust statute, in order to advance Section 1’s core objective of preventing
anticompetitive collusion.

Similarly, in 1973 the Court in Otfer 1ail Power v. United States atfirmed the

government’s application of Section 2 of the Sherman Antitrust Act® to

1373 U.S. 341 (1963).
S1d. at357.
*15US.C. §2.
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interconnection—or network sharing—among rival electric utilities.” The Federal Power
Commission arguably had independent authority under the Federal Power Act to order
and regulate such interconnection.® The Court nonetheless upheld the lower courts’
decision to block a dominant utility from using its control over electrical generation to
exclude a rival power distributor and monopolize the power market.” Likewise, the
Department of Justice (“DOJ”) has sued AT&T three times (in 1912, 1949, and 1974) for
a variety of exclusionary practices against rivals in various telephone equipment and
service markets.!” These markets have long been subject to substantial regulation under
federal statutes.

The clear trend in the cases that came before 7rinko and Credit Suisse was that
the federal courts generally allowed the simultaneous application of the general antitrust
statutes and an industry-specific regulatory statute. The Supreme Court did wrestle in
several cases with the question of whether a regulatory regime displaced the antitrust
laws, characterizing the issue, among other things, as whether the regulatory regime
impliedly repealed the antitrust laws or impliedly immunized the conduct from the
antitrust laws. But the Court consistently disfavored antitrust immunity and required a
fairly direct level of conflict—"“plain repugnancy” in the Court’s words—between
antitrust law and the regulatory statute before courts could immunize the regulated

conduct from antitrust law.'! The rule that emerged from early cases was that the courts

7410 U.S. 366 (1973).

€ 1d. at373.

? Id. at 374-5.

19 See STUART BENJAMIN, ET AL., TELECOMMUNICATIONS LAW AND PoLICY 713 (2d ed. 2006) (discussing
the antitrust actions).

! Otter Taif, 410 U.S. at 372.
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should imply immunity from antitrust enforcement only where, and to the minimum

extent, necessary for the relevant regulatory statute to achieve its purpose.

T1. The Potential Impact of Credit Suisse and Trinko on Antitrust Enforcement

Credit Suisse and Trinko went beyond the earlier decisions in allowing regulation
to limit antitrust enforcement. Credit Suisse extended the idea of “repugnancy” between
regulation and antitrust law by finding antitrust claims “repugnant” even if the only way
they could conflict with regulation was through judicial error.” 7rinko can be read to
make it harder to bring antitrust claims that are not already established in precedent
against firms whose competitive conduct is subject to regulatory oversight, even when
Congress has included a savings clause that expressly preserves the simultaneous
operation of antitrust and regulation.'* The combined result is that through Credit Suisse
and Trinko, the Supreme Court has shifted the earlier cases’ balance between antitrust

and regulation in favor of regulation.

A. Credit Suisse

Prior to Credit Suisse, the Supreme Court invariably drew a line between antitrust

claims that could conflict with an agency’s statutory authority to regulate a particular

kind of conduct, and were thus “repugnant” to that statutory authority, and those claims

12 See, e.g., Sifver, 373 U.S at 357; Georgia v. Pennsylvania R. Co., 324 U.S. 439, 456-457 (1945);
California v. I'ed. Power Comm'n, 369 U.S. 482, 485 (1962).

2551 U.8. at 284.

540 U.S. at 410-11.
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that could not conflict, principally because they addressed activities the agency had no
power either to approve or prohibit.'* In those cases, the Court did not imply immunity
where the conduct underlying the antitrust claim was distinct from anything the securities
laws would or could allow. In Credit Suisse, the Court extended its precedent in a way
that could block some antitrust claims involving conduct the agency either has no specific
statutory power to regulate or is certain to regulate in a manner that is consistent with the
antitrust laws.

Credit Suisse involved an attempted antitrust suit for collusion in the underwriting
of initial public offerings of securities. The applicable regulatory statute gave the SEC
authority to review joint underwriting activities and contained no specific antitrust
savings clause.'® Tt did contain a general savings clause that “the rights and remedies
provided by this chapter shall be in addition to any and all other rights and remedies that
may exist at law or in equity.”"’

The plaintiffs in Credit Suisse complained that the defendants, a group of
underwriters, had violated Section 1 of the Sherman Act (the anti-collusion provision) by
going beyond the kinds of joint setting of securities prices that the securities laws allow.'®
They alleged that the defendants had impermissibly engaged in tying and similar
activities that are prohibited by both the antitrust laws and the securities statutes."
Importantly, the Court took as given that the defendants’ conduct was unlawful under the

securities laws and would remain so.” The Court nonetheless extended the potential-

13 See. e.g., Sitver, 373 U.S. at 337-8; Gordon v. New York Stock Fxchange, Inc., 422 U.S. 659, 685 (1975);
U.S. v. Nat'l Ass'n of Securities Dealers, 422 U.S. 694, 719-20 (1975).
'°551 U.S. at 271, 276.
Y 1d. at 275,15 U.S.C. §§ 77p(a), 78bb(a).
'® Credit Suisse, 551 U.S. at 269-70.
19
Id.
2 id. at 279.
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conflict rationale for immunity even to antitrust claims that, correctly construed, would
not actually conflict with regulation.?! Credit Suisse goes beyond prior implied immunity
cases by blocking some antitrust claims that are based on legitimate antitrust principles,
are consistent with securities laws, and are not potentially repugnant to the regulatory
scheme, but where the underlying conduct is similar enough to regulated conduct that a
judge might confuse the two and create a conflict with regulatory authority.

The Court’s main concern was the potential for a flood of “lawsuits through the
nation in dozens of different courts with different nonexpert judges and nonexpert

22 If plaintiffs could “dress what is essentially a securities complaint in antitrust

juries.
clothing,” they could bypass the expert securities regulators in favor of generalist courts
more prone to errors and more likely to impose unwarranted costs on defendants. While
the prevention of unnecessary litigation costs and meritless suits is a sound objective, the
flood of private suits that motivated the Court in Credit Suisse is not an issue in public
antitrust enforcement. The fact that the case does not distinguish the private litigation
context that was before the Court from public enforcement could lead to unnecessary
limitations on beneficial actions by the federal antitrust agencies; it could block the FTC

from bringing cases clearly within the scope of antitrust law yet that would be just

beyond the reach of regulation.

B. 1rinko

2 I1d. at 283-4.
2 1d. at 281.
2 1d. at 284.
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The Court considered 7rinko against the backdrop of the Telecommunications Act
of 1996 (“the 1996 Act”™). A central goal of that statute was to foster competition in the
provision of local telephone services by requiring incumbent monopolies to provide
access to their networks to new entrants into the telecommunications market.” When
such a new entrant wishes to provide service to customers in a given area, it typically
asks the incumbent to connect the customer’s line to the new entrant’s routing and billing
equipment.® In this way the new entrant can provide service without building all the
“last mile” lines to each customer. AT&T, which had been out of the local telephone
business since the company’s divestiture in 1984, re-entered that market as a competitor
after the 1996 Act. One of the retail customers AT&T signed up was the law office of
Curtis V. Trinko. AT&T faced delays in providing service to the plaintiff because of a
dispute with Verizon, the incumbent provider of local services in New York, over
AT&T’s access to Verizon’s network facilities.*®

The 1996 Act amended the Communications Act of 1934 to add an antitrust
savings clause, which states that “nothing in this Act . . . shall be construed to modity,
impair, or supersede the applicability of any of the antitrust laws” in telecommunications
markets.”” The plaintiff, ostensibly because he could not obtain his choice of telephone
service provider, sued Verizon under Section 2 of the Sherman Act as well as under the
1996 Act.” He claimed that Verizon violated Section 2 and the 1996 Act by

discriminating against rivals like AT&T by refusing to supply them with the network

47 U.S.C. § 151; Trinko, 540 U.S. at 402.
= Trinko, 540 U.S. at 402.

% Id. at 404.

F47USC§ 152,

= Trinko, 540 U.S. at 405.
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connections they needed to provide service to customers like Trinko’s law office.”” The
case reached the Supreme Court after the Second Circuit reversed the district court’s
dismissal of Trinko’s suit.

The Supreme Court phrased the question presented in {rinko as “whether a
complaint alleging a breach of the incumbent’s duty under the 1996 Act to share its
network with competitors states a claim under § 2 of the Sherman Act.”* The Court
answered that question in the negative, and reversed the Second Circuit. Our concern
with Trinko is not with the Court’s ruling against the plaintiff in that particular case, but
that the decision may be susceptible to broad interpretations by lower courts that would
preclude antitrust claims—both private and public—even absent some of the factors that
might have justified the result in 7rinko itself.

Present in /rinko were three critical factors. First, the duties to deal that the 1996
Act imposed on incumbent telephone carriers were stronger than any such duties under
Section 2 of the Sherman Act, the anti-monopoly provision on which the plaintiff had
based his claim. Second, the Federal Communications Commission (FCC) had issued a
set of rules that directly regulated the conduct about which the plaintiff was complaining.
And third, the FCC actively administered its duty-to-deal regulations under the 1996 Act.
The Court’s holding can be read to say that where such factors are present, a violation of
the agency’s rule does not constitute a separate violation of the antitrust laws. That ruling
directly answers the question presented and establishes the principle that when regulatory

statutes establish pervasive competition enforcement regimes they do not implicitly

# Id. at 404-5.
* 1d. at 401.
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enlarge the scope of substantive liability under the antitrust laws.”" As the Court put it,
“just as the 1996 Act preserves claims that satisfy existing antitrust standards, it does not
create new claims that go beyond existing antitrust standards.”*?

Embedded in the Supreme Court’s ruling so interpreted are underlying issues
related to the comparative competency of sector-specific regulatory agencies and
generalist courts or public antitrust authorities that are beyond the scope of this
testimony. The Court speaks explicitly in both Credit Suisse and rinko about the hazards
of diverting claims from expert agencies to non-expert courts. The risk is that the ability
of plaintiffs to seek through antitrust what they could not obtain through the regulatory
process could lead to a flood of costly litigation that, when multiplied by the likelihood
that generalist courts will make errors at both the pleading and merits stages of litigation,
could distort firms’ competitive and innovative incentives in a way that will be costly to
society.

We do not here address the Court’s institutional presumption favoring the
administrative processes of expert regulatory agencies over antitrust litigation where the
three factors discussed earlier are present. Where a competent agency actively
administers a rule whose standard for the competitive conduct at issue in litigation is
more demanding on the defendant than antitrust law, the Court was right to find it
relevant whether the marginal gains outweigh the potential costs of antitrust enforcement

against the same conduct.

*! The specifics of the regulation will matter in deciding how a regulatory statute affects antitrust law; not
every statute should be read to limit expansion of antitrust law. In the Court’s words, “|j[ust as regulatory
context may in other cases serve as a basis for implied immunity, it may also be a consideration in deciding
yq'hether to recognize an expansion of the contours of § 2. /d. at 412 (internal citations omitted).

“ 1d. at 407.
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Our concern is that 7rinko could be read more broadly by lower courts to block
antitrust claims even where regulation does not as directly or effectively address the
alleged competitive harm as the Supreme Court found the FCC rules at issue in 7rinko to
do. 1rinko states that one key factor in deciding whether to recognize an antitrust claim
against a regulated firm “is the existence of a regulatory structure designed to deter and
remedy anticompetitive harm” because “[w]here such a structure exists, the additional
benefit to competition provided by antitrust enforcement will tend to be small.”** Had the
Court made clear that to preclude antitrust claims a regulatory structure must, like the one
at issue in /rinko, be directly relevant to the conduct at issue, be more demanding than
antitrust law, and be actively administered, one might worry less about any collateral
consequences on public antitrust enforcement. The Court, however, goes on to pose as
the contrasting scenario in which antitrust might be worthwhile the case where “[t]here is
nothing built into the regulatory scheme which performs the antitrust function.”**
Between “nothing” and the actively enforced duties to deal under the 1996 Act there is a
lot of room. The risk for public enforcement agencies is that, given the 7rinko Court’s
emphasis on the “sometimes considerable disadvantages” of antitrust, lower courts will
preclude antitrust suits where the regulatory scheme is something greater than “nothing”
but something well short of the FCC’s implementation of the 1996 Act’s competitive
access provisions.

The Supreme Court’s line between the novel claims its rule would preclude and
established antitrust claims that could proceed in light of the 1996 Act’s savings clause

does not alleviate our concern. As a practical and legal matter, that line may be difficult

2 7d at412.
* 1d. (quoting Sitver).

10
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to draw, especially in activities analyzed under the fact-intensive rule of reason. The
more factual dimensions there are to a liability determination, the more likely it is that
every example of some kind of conduct will be distinguishable from every other example
and, therefore, to some extent a novel expansion of doctrine that came before.

After Trinko, therefore, the presence of regulatory authority over a competition-
related matter may make it more difficult for a plaintiff to pursue an antitrust challenge to
the same conduct if the antitrust claim in any way exceeded the clear boundaries of
antitrust precedent. Perhaps the most illustrative way to explain 7rinko’s effect is this:
had the decision been in place 40 years ago, the government’s ability to pursue the
antitrust suit that led to the break-up of AT&T, and other cases in which the government
publicly enforced the antitrust laws in regulated industries, would have been in question.
To the extent regulatory authorities have become more successful or active in enforcing
competition-enhancing rules than they were in the past,>> one might be inclined to worry
less about the loss of such antitrust enforcement. But to the extent the net benefits of
antitrust enforcement in regulated industries have declined in light of better competition-
oriented regulation, we think they must necessarily have done so less for public
enforcement whose net costs, as we will discuss below, are likely to be much lower than
the costs of the kind of private suit at issue in 7rinko. We see no reason, therefore, for the
presumption of regulatory effectiveness implicit in 7rinko to preclude the FTC from
pursuing an antitrust case where it finds that a regulatory structure does not adequately

“perform the antitrust function.”

35 The FCC had acknowledged its own incffectivencss as a regulator in the antitrust casc lcading up to the
1982 AT&T divestiture. Unifed States v. A1T&7. 552 F. Supp. 131, 168 (D.D.C. 1982).

11
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In sum, Credit Suisse and 7rinko could together make it more difficult for
antitrust plaintiffs to bring claims against regulated firms where the conduct subject to
complaint could be confused with conduct subject to regulation or where the claim could
in some way be characterized as beyond the boundaries of established antitrust precedent.
Of the two cases, Credit Suisse may be the more far-reaching because it could immunize
some anticompetitive yet unregulated conduct from scrutiny. 7rinko could, as in the case
itself, strike a beneficial balance between antitrust and regulation if interpreted narrowly.
But the questions 7rinko leaves open about the standard regulation must meet before it
displaces antitrust creates the risk that courts will apply the decision in ways that block

public antitrust enforcement that would be beneficial to American consumers.

TI1. Why Trinko and Credit Suisse Should Not Apply to Public Enforcement

Both 7rinko and Credit Suisse involved private antitrust suits rather than public
enforcement actions by the Federal Trade Commission or the Department of Justice. The
Supreme Court’s decisions appear, however, to apply to both public and private actions.
This is unfortunate because the Court’s core concern in both cases about the costs and
potential deterrent effects of antitrust are more relevant to private suits, while the benefits
of antitrust law as a complement and substitute for regulation are likely to be greatest
through public enforcement. The lower costs and higher benefits of cases brought by
public agencies arise because of differences in the incentives and capabilities of public

and private antitrust plaintiffs.

12
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Phrased broadly, the Court’s concern is that antitrust litigation is always costly
and in the presence of regulation is likely to have little additional benefit for competition.
Treble damages and class action litigation could make erroneous antitrust liability
particularly costly in private cases. The government, however, has no reason to use
antitrust law against regulated firms unless doing so could yield net benefits on top of
those the market already achieves through regulation. The FTC does not collect revenue
or otherwise materially benefit from successful competition enforcement. Federal
antitrust authorities also have greater resources than private plaintiffs to assess the costs
and benefits of a particular antitrust enforcement action and to avoid interfering with
regulatory objectives. The FTC and DOIJ can both investigate private conduct through a
variety of tools that can be focused on specific conduct and information.*® These
procedures are not costless, but they can be narrowly tailored and they occur in advance
of litigation, unlike private discovery which occurs after litigation has been initiated and
where plaintiffs have incentives to be much less discriminating in the information they
demand from defendants.

Tmportantly, public antitrust agencies can better coordinate with relevant
government regulatory agencies to avoid conflicts and unnecessary administrative costs.
This ability to coordinate with regulatory authorities relates directly to the Supreme
Court’s concerns in both Credit Suisse and Trinko. Coordination could reduce the risk of
the kind of judicial error the Court identified in Credit Suisse and of the costly
duplication and deterrent effects that motivated the Court’s decision in 7rinko.

The federal antitrust agencies therefore have more incentive and ability than

private plaintiffs do—not to mention an obligation to the American public—to assess the

% ABA SECTION OF ANTITRUST LAW, FTC PRACTICE AND PROCEDURE MANUAL 86 (2007).

13



26

potential costs of an antitrust case, to identify the potential benefits that would not be
achieved through regulation, and to balance the two in the public interest before deciding
to issue a complaint. As a result, public antitrust enforcement is much more likely than
private litigation to avoid claims that will be prone to judicial errors, that will interfere
with regulation, or that will fail to yield net benefits over regulation.

We are concerned that although the rationales of Credit Suisse and Trinko apply
more to private suits than public enforcement actions, the decisions themselves may
sweep more broadly. Credit Suisse and Trinko could have negative spillover effects on
public enforcement and could impede the FTC from bringing cases that would benefit
American consumers and promote economic growth. The Commission believes that its
authority to prevent “unfair methods of competition” through Section 5 of the Federal
Trade Commission Act’” (“the FTCA™) enables the agency to pursue conduct that it
cannot reach under the Sherman Act, and thus avoid the potential strictures of Trinko.*®
There is good reason for the courts applying 7rinko to treat FTCA actions differently
from private suits under the Sherman Act given, among other things, the absence of treble
damages under the FTCA. We nonetheless believe that the better course is for Congress
to clarify that neither Credit Suisse nor 1rinko prevents public antitrust agencies from
acting under any of the antitrust laws when they conclude that anticompetitive conduct

would otherwise escape effective regulatory scrutiny.

¥ 15U.8.C. §45.

*% See How the Federal Trade Commission Works to Promote Competition and Benefit Consumers in a
Dynamic Economy, Prepared Statement of the Federal Trade Commission Before the United States Senate
Committee on the Judiciary, Subcommittee on Antitrust, Competition Policy and Consumer Rights 10-12
(June 9, 2010), available at hip:/iwww [ic.gov/os/lestimony/100609dynamiceconomy.pdl.
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Mr. JOHNSON. Thank you, Mr. Shelanski.
Mr. Thorne?

TESTIMONY OF JOHN THORNE, SENIOR VICE PRESIDENT,
VERIZON COMMUNICATIONS, INCORPORATED, ARLINGTON,
VA

Mr. THORNE. Likewise, I want to thank——

Mr. JOHNSON. And, Mr. Thorne, could you make sure that that
mic is on? Okay.

Mr. THORNE. Mr. Chairman, Mr. Ranking Member, Chairman
Conyers, Members of the Subcommittee, thank you for inviting me
to testify today, and thanks for the introduction. I want to clarify
one small point: I argued the Trinko case in the Second Circuit,
and unfortunately, I lost it. My good friend, Richard Taranto, ar-
gued it in the Supreme Court, and the Court was so impressed
with his argument that there was no dissent from the decision in
that case.

So I am very familiar. One effect of losing a case is you really
do come to understand it well. I am familiar with the Trinko case.
I am, unfortunately, much less familiar with Credit Suisse. I am
not an expert in SEC regulation, and so I am not going to be able
to say very much about that today.

I want to point out, as a matter of Verizon’s interest in this hear-
ing, is it is primarily as a customer. We buy—and these are rough
numbers—$30 billion every year of products from other firms. We
buy enormous amounts of health care, and medicine, and telecom
infrastructure, and devices of various sorts to build our networks.
So we are extremely focused on effective, vigorous antitrust en-
forcement.

And so, for example, I pointed out in my written testimony, we
brought affirmative, offensive antitrust cases to enforce the anti-
trust laws. We believe in it that strongly.

Let me just make two quick points, and these are elaborated on
in the written testimony. First of all, as I read the Trinko decision
it did not depend on a regulatory context. The facts came out of
regulation because the things that Verizon was selling to its com-
petitors were things that had been compelled by the FTC rules
under the 1996 act, so the fact-setting was a regulatory fact-set-
ting, but the decision was straight antitrust.

The Supreme Court’s decision itself said so. It said that because
of the—regulation that might have been a good candidate for regu-
latory immunities, but because of the savings clause they weren’t
going to think immunity, they were just going to apply the existing
antitrust precedents. That is what the Court said. So you don’t
have to take the Court at its word, you can ask people like the peo-
ple on this panel, “What do you think the Court meant? Does its
reasoning or decision go broader?”

A few years back Congress commissioned the Antitrust Mod-
ernization Commission to do a full study of how are the antitrust
laws working? And in particular, one of the things that the com-
mission was charged with looking at was, how is the intersection
between antitrust and regulation going? And so there is a chapter
in the Antitrust Modernization Commission’s report on the inter-
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section of antitrust and regulation, how antitrust applies with
these regulated industries.

If you spend time with this, as I have done, it has got a series
of findings and recommendations for congressional action peppered
throughout it. They are in the gray boxes. And most of the gray
boxes have an asterisk or two indicating that one or another of the
members of the commission disagree with the particular consensus
that the commission came up with. So it will say Cochairman
Yarowsky dissented from a particular recommendation, or Commis-
sion member Kempf dissented—lots of dissents from the rec-
ommendations.

There is one—one of the findings that the commission made that
was unanimous—this was a bipartisan commission, and a unani-
mous finding—that the Trinko decision—I am going to quote from
it—“is best understood only as a limit on refusal-to-deal claims
under Section 2 of the Sherman Act. It does not displace the role
of the antitrust laws in regulated industries.” So since Congress
asked the commission to study how things were going and they
looked at Trinko, their view, like mine, is Trinko did not displace
antitrust in regulated industries.

Now, the second thing I will just say a word about, and it is
elaborated on in the written testimony, is there is a series of Su-
preme Court decisions going back to 1920 that say—this could have
been a controversial decision back in 1920, but it is well estab-
lished in the subsequent 90 years—if you get to a monopoly posi-
tion lawfully by being the first in the market, by having a better
product, by having a government franchise—if you get to a lawful
monopoly you are not required to dismantle the monopoly by giving
it up to rivals.

All of the cases involving refusal-to-deal, all of the Supreme
Court cases involve a situation where you are voluntarily dealing
with some folks and then you discriminate against your rival. In
that situation you can have antitrust liability for refusal-to-deal,
but it is based on discrimination between voluntary dealing and re-
fusal to deal with rivals or customers of rivals, and there is no Su-
preme Court decision that is different from what Trinko has said
in 90 years of history on those sorts of cases.

So thank you again for the invitation, and I look forward to the
questions.

[The prepared statement of Mr. Thorne follows:]
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Mr. Chairman, Mr. Ranking Member, and Members of the Subcommittee: Thank
you for inviting me to testify. Iam a senior vice president and deputy general counsel of
Verizon, with responsibility principally for antitrust and intellectual property. In my
spare time I have taught classes on telecom law at Columbia University Law School and
Georgetown University Law Center, and have written a few books and articles on
telecom law and antitrust. My bio is attached to this testimony.

I represented the petitioner in Ferizon Communications Inc. v. Law Olffices of
Curtis V. Trinko, LLP, 540 U.S. 398 (2004), where a unanimous Supreme Court
dismissed antitrust claims against a regulated company. In my testimony, I will explain
that the result in 7rinko did not depend on the regulatory context. I will then offer some
brief thoughts on how antitrust and regulation can work together to protect consumers,
even though antitrust and economic regulation are often at odds both in their means and
goals. In the course of doing that, I'd like to make clear that 7rinko would not preclude
the bringing of cases like the 1974 government antitrust case that led to the 1982 AT&T
Bell System breakup consent decree. Finally, I’d like to point out that large and
successful firms (the ones most likely to be the subjects of regulation) should not be
subject to special antitrust condemnation when they cut price, invest, or innovate because
those actions are good for consumers.

Verizon purchases tens of billions of dollars of products and services from other
companies in the U.S. and around the world, and is keenly focused on how competition
keeps its own costs low. Verizon and its predecessor companies have been a plaintiffin
five major antitrust cases against suppliers and others. Over the past year, we helped to
organize a coalition of companies that seeks to improve the detection of antitrust offenses
in order to protect and promote competition among our suppliers. Verizon supports
sound antitrust enforcement because it is a beneficiary of competition.

Summary of the Trinko decision.

The question presented in 7rinko was whether the extraordinary regulatory
requirements imposed by the Federal Communications Commission (FCC) under the
1996 Telecom Act are also mandated by antitrust law. In its complaint, Trinko broadly
alleged that Verizon violated § 2 of the Sherman Act by discriminating between itself and
rivals in the use of essential “loops”—the copper wires that connect customers to
switching centers:

[Verizon] has not atforded [rivals] access to the local loop on a par with its own
access. Among other things, [Verizon] has filled orders of [rival] customers after
filling those for its own local phone service, has failed to fill in a timely manner,
or not at all, a substantial number of orders for [rival] customers substantially
identical in circumstances to its own local phone service customers for whom it
has filled orders on a timely basis, and has systematically failed to inform [rivals]
of the status of their customers’ orders with [Verizon].!

L Amended Complaint, Law Offices of Curtis V. Trinko, LLP v. Bell Atlantic Corp., No. 00-1910, ¥6
(SDNY filed Jan. 19, 2001).
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Trinko alleged that rivals found it “difficult” to provide service “on the level that
[Verizon] is able to provide to its customers.”? Trinko sued on behalf of a putative class
of all customers of rival firms.

After the district court twice dismissed the case, the Second Circuit reinstated it,
using broad language to allow proof of a Sherman Act § 2 violation based on a
determination that Verizon was not providing “reasonable access” to its network.? By the
time of the Supreme Court’s ruling in the case, the federal appellate courts had split
sharply on whether antitrust law might impose interconnection and sharing requirements
comparable to or even more far reaching than those set out in the FCC’s rules. Saying no
to such claims were the Fourth and Seventh Circuits—the latter, speaking through Judge
Diane Wood, recognizing that these claims were different from the claims found valid in
the famous 1983 MCTv. AT& T case* Saying yes to these new claims were the Second,
Ninth, and Eleventh Circuits.’

The Supreme Court resolved the conflict, holding without dissent that “alleged
insufficient assistance in the provision of service to rivals is not a recognized antitrust
claim.”® The Supreme Court also made it clear, however, that the regulated telecom
context was unimportant to that fundamental ruling. The bi-partisan Antitrust
Modernization Commission explained in one of its major (and unanimous) conclusions:
“Verizon Communications{] Inc. v. Law Offices of Curtis V. Trinko LLP is best

21d. at*12.

3 Law Offices of Curtis V. Trinko, LLP v. Bell Atlantic Corp.. 305 F.3d 89, 107 (2d Cir. 2002) (rejecting the
district court's rationale that “a monopolist has no general duty o cooperate with ils competitors,” because
in fact “a monopolist has a duly (o provide competitors with reasonable access (o “cssential facilitics,”
facilitics under the monopolist's control and without which one cannot cffectively compete™).

4 Cavalier Telephone, LLC v. Verizon Virginia, Inc., 330 F.3d 176, 188 (4(h Cir. 2003) (explaining that
“Congress enacled §§ 251 and 252 of the Telecommunications Act (o impose entirely new duties, which
wecrc in addition to the dutics imposcd by § 2 of the Sherman Act,” and that the Telccommunications Act
“obligations exceed the duties imposed by the antitrust laws™), cert. denied, 124 S. Ct. 1144 (2004);
Goldwasser v. Ameritech Corp., 222 F.3d 390, 400 (7th Cir. 2000) ("A complaint like this one. which takes
the form "X is a monopolist; X didn't help its competitors enter the market so that they could challenge its
monopoly; the prices I must pay X are therefore slill (oo high” does nol slate a claim under Section 2.”).

S Trinko, 305 F.3d 89; MetroNer Services Corp. v. US West Communications, 329 F.3d 986, 1012 (9th Cir.
2003) (permitting the plaintiff to establish a § 2 claim by proving the price of available access was so high
it “discourage[d]” the plaintiff “from staying in the business™); Covad Communications Co. v. BellSouth
Corp.,299F.3d 1272, 1283 (11th Cir. 2002) (holding that a § 2 claim is eslablished “when a monopolist
improperly withholds access to an “cssential facility” without which a compcetitor cannot cnter or compcete
in a market™).

6 Trinko, 540 U.S. at 410.
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understood only as a limit on refusal-to-deal claims under Section 2 of the Sherman Act;
it does not displace the role of antitrust laws in regulated industries.”?

In fact, the Court began its analysis by noting that a regulatory scheme as
comprehensive as the 1996 Telecom Act’s would ordinarily be “a good candidate for
implication of antitrust immunity, to avoid the real possibility of judgments conflicting
with the agency’s regulatory scheme.”® But, the Court immediately explained, Congress
had provided otherwise in the antitrust-specific savings clause found in § 601 of the 1996
Telecom Act.? Therefore, the Court concluded that the Act neither narrowed nor
expanded existing antitrust standards.

The basis for the Court’s decision in 7rinko is unexceptionable—antitrust has
never required the dismantling of lawful monopolies. The 1996 Act did impose such
duties through § 251 and § 252 as those provisions have been implemented. But the 1996
Actis a comprehensive regime for making, calibrating, and flexibly adjusting the
judgments that are unavoidably needed to implement a duty to share assets at special
discounts. Just to contemplate the nature and scope of such judgments is to recognize
that they are foreign to the historic tasks of antitrust courts. As Judge Diane Wood
recognized for the Seventh Circuit, distinguishing its own 1983 A7 case and other
cases, “[t]hese are precisely the kinds of affirmative duties to help one’s competitors that
... do not exist under the unadorned antitrust laws.” 222 F.3d at 400.

The claim by Trinko would have changed § 2 into a condemnation of monopoly
itself. But § 2, going back at least to the 1920 case United States v. United States Steel
Corp., 251 U.S. 417 (1920) (I.S. Steel), has not done that. U.S. Steel declares that § 2
“does not compel competition” and does not condemn “size.”1? Other cases have
reaffirmed that possession of a monopoly, if obtained without violating the Sherman Act,
isnot a § 2 offense.!! What that means is that § 2 does not compel a monopolist to give
rivals a helping hand in displacing its own sales, that is, in dispossessing itself of its
monopoly. Although the 1996 Act does impose a duty to create competition, § 2 of the
Sherman Act has been restricted to preventing monopolists from interfering with
independently arising competition through conduct that can properly be condemned.

7 Antitrust Modernization Commission, REPORT AND RECOMMENDATIONS 340 (April 2007).

8 Trinko, 540 U.S. at 406.

9 Telecommunications Act of 1996 § 601(b)(1), 110 Stat. at 143 (“[N]othing in this Act or (he amendments
made by this Act shall be construed to modily, impair, or supersede the applicability of any of the antitrust
laws.™).

1074 at 451.

11 See, for example, National Biscuil Co. v. FTC, 299 F. 733 (2d