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END DISCRIMINATORY STATE TAXES FOR
AUTOMOBILE RENTERS ACT OF 2009

TUESDAY, JUNE 15, 2010

HoOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:13 a.m., in
room 2141, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Johnson, Scott, Chu, Franks,
and Jordan.

Staff present: (Majority) Norberto Salinas, Counsel; Adam Rus-
sell, Professional Staff Member; and (Minority) Stewart Jeffries,
Counsel.

Mr. CoHEN. This hearing of the Committee of Judiciary Sub-
committee on Commercial and Administrative Law will now come
to order. Without objection the Chair will be authorized to declare
a recess of the hearing. I will now recognize myself for a short
statement.

The Congress is well aware of the plight of state and local gov-
ernments caused by the current recession. And because state and
local governments need more revenue, consumers may see an in-
crease in taxes to help balance budgets.

Only in certain states they will see that and some states that
will see their budgets slashed. With this in mind though, many wit-
nesses have urged us not to pass legislation which may restrict
state’s abilities to tax. However, we have also written that some
state and local taxes unduly burden a single industry and its con-
sumers.

Taxes on the rental of cars and trucks are one such discrimina-
tory tax which hits consumers’ pocketbooks. Some consumers may
be shocked when the quoted price of renting a car is nowhere near
what they pay. I am one of those consumers.

The shock stems not from the price charged by the rental com-
pany, oftentimes sounding inviting and low, but because of the
added taxes and fees which can increase the total rental price 15
to 25 percent or more and makes one look at their receipt and say,
“What happened to the rate they quoted me when I called them on
the 800 number?”

The rate of these taxes is often far higher than the local tax rate
placed on goods services. No matter the reasoning behind these

o))



2

higher tax rates, the taxation of the rental cars and trucks is a fa-
miliar form of discriminatory taxation which may burden interstate
commerce.

These taxes also chill car rental companies from investing and
expanding. Conventional wisdom tells us that tourists and business
travelers feel the primary impact of car rental taxes and fees and
that local governments target these taxes at visitors and not their
residents.

It also tells us the local governments adhere to the old adage
that as I understand Senator Russell Long first coined and then a
dear colleague, a Republican conservative from Millington, Ten-
nessee, Senator Leonard Dunavant of blessed memory used to say,
“Don’t tax me, don’t tax thee, tax that person behind that tree.” So
this is perfectly in accord with Senator Dunavant’s warnings.

According to a recent report that assumption is incorrect, though,
statistics reveal that more motor vehicles are rented from neighbor-
hood locations than from airport facilities. Thus, car rental taxes
and fees disproportionately fall on local residents who often rent
cars while their own vehicles are being repaired or vans to ferry
little league teams to baseball tournaments or other heart-rending
activities that we could have listed here in this opening statement.

Today we hold a hearing on H.R. 4175, the “End Discriminatory
State Taxes for Automobile Renters Act of 2009.” H.R. 4175 would
impose a moratorium on any new taxes, discriminatory that they
may be or not, with respect to the rental of motor vehicles, busi-
nesses who rent motor vehicles or the property of those businesses.
The legislation would prevent increasing taxes imposed solely on
the rental of cars and trucks.

[The bill, H.R. 4175, follows:]
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To protect eonsumers [rom discriminatory State taxes on molor vehicle
rentals.

IN THE HOUSE OF REPRESENTATIVES

DECEMBER 2, 2009

Mr. Boucuzr (for himself, Mr. AxiN, Mr. CARNAHAN, Mr. Graves, Mr.
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BorrN, Mr. SunnvaN, Mr. ISRARL, Mr. WIL8ON of South Carolina, and
Mr. CARTER) introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL

To protect consumers from diseriminatory State taxes on
motor vehicle rentals,

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Aet may be cited as the “lind Diseriminatory
State Taxes for Automobile Renters Act of 20097,

SEC. 2. PURPOSE.

The purpose of this Act is to prohibit prospectively,

and provide a remedy for tax diserimination by a State

or Locality against the rental of motor vehicles.



o N e s T« Y = N o T

| T N S N T N T N T N T S G e T S S ey

SEC. 3. DEFINITIONS.

(a) ASSESSMENT AND ASSESSMENT JURISDIC-
TION.—The termm “assessmment” means valuation for a
property tax levied by a taxing district. The term “asscss-
ment jurisdiction’” means a geographical area in a State
or Loecality used in determining the assessed value of prop-
erty for ad valorem taxation.

(b) COMMERCIAL AND INDUSTRIAL PROPERTY.—The
term ‘“‘commercial and industrial property” means prop-
crty, other than motor vehicle rental property and land
used primarily for agricultural purposes or timber grow-
g, devoted to a commereial or industrial use, and subject
to a property tax levy.

(¢) DISCRIMINATORY TAX.—The term “diserimina-
tory tax” includes the following:

(1) A tax diseriminates against the rental of
motor vehicles if a State or Liocality imposes the tax
on, or with respect to—

(A) the rental of motor vehicles but not on,

or with respect to, the rental of more than 51

percent of the rentals of other tangible personal

property rented within the State or Locality, or
(B) the rental of motor vehicles at a tax
rate that exceeds the tax rate generally applica-

ble to at least 51 percent of the rentals of other

«HR 4175 IH
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1 tangible personal property within the same
2 State or Locality.

3 (2) A tax discriminates against the business of
4 renting motor vehicles if a State or Liocality imposes
5 the tax on, or with respect to—

6 (A) the business of renting motor vehicles
7 but not on, or with respect to, the business of
8 more than 51 percent of the other commercial
9 and industrial taxpayers within the State or Lo-
10 cality, on the same tax base as the State or Lo-
11 cality employs with respect to the business of
12 renting motor vehicles, or
13 (B) the business of renting motor vechicles,
14 at a tax rate that exceeds the tax rate generally
15 applicable to the business of more than 51 per-
16 cent of the other commercial and industrial tax-
17 payers within the State or Liocal jurisdiction.

18 (3) A tax discriminates against motor vehicle
19 rental property if a State or Locality—
20 (A) assesses niotor vehicle rental property
21 at a value that has a higher ratio to the true
22 market value of the property than the ratio that
23 the assessed value of other commercial and in-
24 dustrial property of the same type in the same
25 assessment jurisdiction has to the true market

«HR 4175 TH



N o e Y L A N S

[N I N e e e e
— O O 00 NN N s W N = O

22

4
value of the other commercial and industrial
property,

(B) levies or collects a tax on an assess-
ment that may not be made under subpara-
graph (A), or

(C) levies or collects an ad valorem prop-
erty tax on motor vehicle rental property at a
tax rate that exceeds the tax rate applicable to
commercial and industrial property in the same
assessment jurisdiction.

(d) Locarn or LocAriTy.—The terms “Liocal” and
“Liocality” mean a political subdivision of any State, or
any governmental entity or person acting on behalf of such
Locality, and with the authority to iinpose, levy or collect
taxes.

(e) MoTor VEHICLE.—The term “motor vehicle’” has
the same meaning as in scetion 13102(16) of title 49 of
the Umted States Code.

(f) OrHER COMMERCIAL AND INDUSTRIAL TAX-
PAYERS.—The term “other commercial and industrial tax-
payers” means persons or entities who are engaged in
trade or business within a State or Locality and who are
subject to some form of taxation by a State or Locality.

(g) RENTAL OF MOTOR VEHICLES.—The term “‘rent-

al of motor vehicles” means the rental of a motor vehicle

«HR 4175 1H
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that is given by the owner of the motor vehicle for exclu-
sive use to another for not longer than 130 days for valu-
able consideration and only includes the rental of motor
vehicles with a pre-arranged driver or motor vehicles with-
out a driver, but shall not include taxi cab service as de-
fined by section 13102(20) of title 49 of the United States
Code.

(h) STATE.—The term “State’” means any of the sev-
eral States, the Distriet of Columbia or any territory or
possession of the United States, or any governmental enti-
ty or person acting on behalf of such State, and with the

authority to impose, levy or collect taxes.

(i) Tax—Lixeept as otherwise speeifically provided
below, the terin “tax” means any type of charge required
hy statute, regulation or agreement to be paid or furnished
to a State or Loecality, regardless of whether such charge
is denominated as a tax, a fee, or any other type of cxae-
tion. The term “tax” does not include any charge imposed
by a State or Tocality with respect to a concession agree-
ment at a federally assisted airport (provided the agree-
ment does not violate the revenue diversion provisions of
section 40116(d) of title 49 of the United States Code,
or the registration, licensing, or inspeetion of motor vehi-
cles, if the charge 1s imposed generally with respect to

motor vehicles, without regard to whether such vehicles

<HR 4175
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6
are used in the business of renting motor vehicles within
the State or Liocality.

() Tax BasE—The term ‘“‘tax base’” means the re-
ceipts, income, value, weight, or other measure of a tax
to which the rate is applied. The “tax base” of a tax im-
posed on a per unit basis is the umt.

(k) TAX RATE GENERALLY APPLICABLE TO OTHER

COMMERCIAL AND INDUSTRIAL TAXPAYERS.—The term

“tax rate generally applicable to other commercial and in-
dustrial taxpayers” means the lower of—

(1) the tax rate imposed on the greatest num-
ber of other commercial and industrial taxpayers or
their eustomers, or

(2) the unweighted average rate at which the
tax is imposcd.

SEC. 4. PROHIBITED ACTS.

No Statc or Locality may levy or colleet a diserimina-
tory tax on the rental of motor vehicles, the business of
renting motor vehieles, or motor vehicle rental property.
SEC. 5. REMEDIES.

(a) JURISDICTION.—Notwithstanding any provision
of section 1341 of title 28, United States Code, or the
constitution or laws of any State, the district courts of
the United States shall have jurisdiction, without regard

to amount in controversy or citizenship of the parties, to

«HR 4175 IH
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grant such mandatory or prohibitive injunctive relief, in-
terim equitable relief, and declaratory judgments as may
be necessary to prevent, restrain or terminate any acts in
violation of this Act, except that such jurisdiction shall
not be exclusive of the jurisdiction which any Federal or
State court may have in the absence of this section.

(b) BurDEN OF PrOOT.—The burden of proof in any
proceeding brought under this Act shall be upon the party
seeking relief and shall be by a preponderance of the evi-
dence on all issues of fact.

(¢) RELIEr.—In granting relief against a tax which
1s imposed 1 violation of section 4, the court shall strike
the tax in its cntirety, unless the court finds the tax—

(1) is the equivalent of a specific tax imposed
on at least 51 pereent of other commercial and in-
dustrial taxpayers, and

(2) is not diseriminatory in cffeet. If such tax
is diseriminatory n effect with respect to tax rate or
amount only, the court shall strike only the diserimi-
natory or excessive portion of the tax as determined
by the court. Notwithstanding subscction (b) of this
section, the burden of proof on the issue of whether

a tax is the cquivalent of a tax imposed on other

commercial and industrial taxpayers shall be on the

State or Locality that imposes the tax.

eHR 4175 IH
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(d) CAUSE OF ACTION.—

(1) An action to enforce the provisions of this
Act may be brought only by a person who—

(A) rents motor vehicles to another person,

(B) 1s engaged in the business of renting
motor vehicles,

(C) owns motor vehicle rental property, or

(D) rents a motor vehicle from another
person.

(2) A person who rents a motor vehicle from
another person and is seeking relief under this Act
may only bring a cause of action against the State
or Loecality imposing the diseriminatory tax as de-
fined by this Act.

SEC. 6. LIMITATIONS.

This Act shall not be construed to constitute the con-
sent of Congress to State or Local taxation that would
be prohibited i the absence of this Act.

SEC. 7. EFFECTIVE DATE.

(a) EFFECTIVE DATE.—The provisions of this Act
shall become cffeetive on December 2, 2009.

(b) ExcLUsION.—Diserimmmatory taxes as defined by
this Aet are not prohibited under this Aet if—

(1) State or Local legislative authorization for

a diseriminatory tax that is in effect as of December

«HR 4175 IH
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2, 2009, does not lapse, the tax rate does not in-
crease and the tax base for such tax does not
change; or
(2) a State enacts legislation by December 2
2009;

(A) that specifically authorizes a Locality
to impose a discriminatory tax;

(B) the Locality imposes the authorized
tax within five years from the date the State
enacted the authorization for the Local tax; and

(C) the tax rate imposed hy the Locality is
not increased and the tax base for such tax
does not change.

O
N/

«HR 4175 IH
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Mr. COHEN. Similar to other tax bills before this Committee, the
moratorium on new discriminatory taxes should encourage the
motor vehicle rental industry and local governments to come to-
gether and work on reforming the current tax structure.

For example, the state and local governments and the car rental
industry could work together to broaden the tax base rather than
have state and local governments over rely on a few hundred tax-
payers. Of course, that would require enlightened legislators and
local officials. But we will see what happens.

Such reform would maintain a steady stream of revenue for state
and local governments while ensuring a fair tax burden for con-
sumers such as those who rent cars and trucks. This hearing will
provide Members of the Subcommittee the opportunity to hear tes-
timony about local government’s reliance on taxes and fees on the
rental of motor vehicles.

Members will also hear testimony about how those taxes and fees
impact consumers and the car rental industry, and the testimony
should help determine whether or not Congress should intercede
with this legislation.

As you may be aware, 2 months ago this Subcommittee held a
hearing on the current plight of state and local governments that
they are experiencing in this recession. I can certainly sympathize
with their concerns as they receive lower revenues, but they are
still expected to provide these services that they have done over the
years.

However, we need fair tax policies which do not act as another
regressive tax on consumers, and we need fair tax policies which
encourage capital investment rather that discourage it. Fortu-
nately, to the rescue, comes Representative Boucher, who intro-
duced this legislation, drafted it so as to not affect current govern-
ment revenues.

H.R. 4175 will not prevent taxing authorities from continuing to
tax the rentals of motor vehicles or the rental companies and so
that will allow them to continue to fund the stadia and arenas and
whatever other assorted goods and services and products that they
have and facilities that they fund. Instead, this will impose a mora-
torium on new discriminatory taxes.

So I thank Mr. Boucher for his work. Accordingly, I look forward
to receiving today’s testimony and I now recognize my colleague
Mr. Franks, the distinguished Ranking Member of the Sub-
committee, for his opening remarks.

Mr. FRaNKS. Well, thank you, Mr. Chairman. I am going to get
you to introduce me at my next speech somewhere. Just want to
thank you for the effort to hold this hearing, and I know that the
Subcommittee has held many hearings on discriminatory taxation
over the years, but I believe today’s hearing is—on H.R. 4175, the
“End Discriminatory Taxes for Automobile Renters Act,” I think
that it is a first.

And while the subject of today’s hearing, namely rental cars, may
be new, the general topic of discriminatory taxes—I will get that
word—is not new. Supporters of H.R. 4175 claim that states and
localities target rental car companies and consumers for unusually
high and discriminatory taxes. And I think the research is cer-
tainly in their favor.
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They claim that these discriminatory taxes are often used to pay
for new stadiums or other municipal improvements. And in other
words, while the citizens get to enjoy the benefits of a new ball-
park, the costs are passed on to tourists and business travelers who
had no say in the financing decisions behind those projects.

And such exportation of tax burdens, if true, Mr. Chairman, of
course troubles me. And of course I am also concerned that dis-
criminatory taxes are a job killer fundamentally.

Supporters of H.R. 4175 also point to the economic impact that
these discriminatory taxes have on our Nation’s auto industry.
Rental car companies purchased over 1 million autos from General
Motors, Chrysler and Ford in 2008. That constituted more than 15
percent of the Big 3 car sales last year.

Given the financial interest the Federal Government has in those
companies and with no fault in mind, just for the record and hence
American taxpayers have taken in General Motors and Chrysler,
we should be aware of state taxation regimes that threaten the via-
bility of those entities.

Now that said, I know that discrimination, at least in this con-
text, can be in the eye of the beholder. So to that end, we will hear
from the states and localities that they are hurting. My own state,
of course, is currently trying to close a $3 billion deficit, so I under-
standably sympathize with their plight as well.

And as I have said repeatedly at these hearings, I am a strong
supporter of state’s traditional powers in this area. I mean, I am
somebody that has read the 10th Amendment. But even when I
support legislation like this, state to curb the tax authority such as
the Cell Tax Fairness Act, I want to make sure we do it right and
that the relief is targeted in a way that it should be.

So therefore I look forward to hearing from all of the witnesses
today to determine the scope of the problem and whether H.R.
4175, which I have some concerns about, the approach that it
takes, but I am open to hearing a better approach, but I believe
it is a sufficiently limited remedy to the problem to warrant my
support.

And so I yield back the balance of my time, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Franks. Isn’t the 10th Amendment,
is that the one “Thou shalt honor thy state and local government?”

Mr. FRANKS. That is close enough for a Democrat. [Laughter.]

Mr. CoHEN. Yes, I think I am getting them—somehow I am get-
ting them confused, yes. And now—thank you for your statement.

I am now pleased to introduce the first panel for today’s hearing.
First thanks to all the witnesses who are willing to participate in
today’s hearing. If Mr. Scott has a statement we will enter it in the
record without objection.

Without objection written statements will be placed in the record.
We ask that you limit your remarks to 5 minutes. We have the
lighting system which Mr. Boucher is most familiar with, and then
we will have the questioning period.

Our first witness is Congressman Rich Boucher of Virginia’s 9th
Congressional District. Representative Boucher is in his 14th term
in the United States House of Representatives. He is a Member of
the House Judiciary Committee, serving on the Courts and Com-
petition Policy Subcommittee.
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He sits on House Energy and Commerce Committee, serving on
two Subcommittees, Communications, Technology and the Internet
of which he is the Chairman, as well as the Energy and Environ-
ment Committee.

He is the author of H.R. 4175, the “End Discriminatory State
Taxes for Automobile Renters Act of 2009” which he introduced on
December 2, 2009. He is one of the most cerebral Members of our
Congress, and his district touches Tennessee. And for all those
good reasons, I thank him for his testimony and recognize him now
for his statement.

TESTIMONY OF THE HONORABLE RICK BOUCHER, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. BoucHER. Well, thank you very much Chairman Cohen. I
also intend to invite you to come campaign for me this fall. I appre-
ciate those very kind remarks. And I thank you and Ranking Mem-
ber Franks and other Members of the Subcommittee for your atten-
tion today to H.R. 4175, which is designed to prohibit prospectively
discriminatory car rental taxes imposed by state and local govern-
ments.

I am joined in the co-sponsorship of the bill by 10 Members of
the House, including Mr. Jordan and Mr. Issa, who are Members
of this Subcommittee. Today, special car rental taxes have been en-
acted by 43 states and by the District of Columbia. In 1976 there
was one such tax. Today there are 115.

Localities have found that car rental taxes are an attractive
means of financing projects that have no direct relation to the rent-
al of automobiles. For example, 35 sports stadiums have been fund-
ed with these discriminatory taxes, a performing arts center and a
culinary institute have been funded by car rental taxes.

And these taxes carry a huge social cost. They fall disproportion-
ately on minority households. Nationwide, minority households
bear 52 percent of the burden of these taxes. In the state of Geor-
gia, for example, minority households constitute 12 percent of the
population, but they bear 27 percent of the car rental tax burden.

And these are not taxes that are simply imposed on non-resi-
dents who are traveling through the state, as the Chairman indi-
cated during his opening statement. The bulk of car rentals come
from neighborhood rental facilities, not from the airport located in
the various communities.

These taxes also drive up insurance costs. Since a large portion
of car rentals are temporary replacement vehicles that are rented
by insurance companies while an automobile that was involved in
an accident is being repaired.

A recent study has shown that these taxes also significantly de-
press new car sales, perhaps by as much as 12 percent. These so-
cial costs are simply far too high. The taxes frequently fund
projects that are unrelated to car renting. And they are discrimina-
tory, since similar taxes are not imposed upon the leasing of other
tangible personal property in the various locality.

Our legislation prohibits the imposition of new discriminatory car
rental taxes by states and localities, while allowing to remain in ef-
fect those taxes that had been enacted prior to December the 2nd,
2009. That was the date upon which our legislation was introduced,
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serving notice to localities nationwide, that Congress would now be
considering respectively prohibiting these taxes.

The taxes that were in effect on December 2, 2009 can remain
in effect as long as they are not changed, they do not lapse, and
the rate of those taxes does not increase. We inserted the
grandfathering provision to acknowledge that localities have fi-
nanced projects in anticipation of these tax receipts, and we are
carefully avoiding disrupting the financing flows that enable those
projects to be paid for.

I would note that the Congress has previously adopted similar
kinds of legislation that prohibit the imposition of local taxes on
bus, airplane and train transportation. This is very much a cor-
ollary and an analogy to those previous congressional enactments,
and I think very appropriate as a complement to them.

I would note, Mr. Chairman, and Members, that our legislation
has been endorsed by a large number of organizations, including
The National Consumers League, The National Urban League, The
United Autoworkers and the major United States auto manufac-
turing companies.

I want to thank all of these endorsing organizations and the 10
individual Members of the House, who have co-sponsored the bill.
And I thank you, Chairman Cohen, Mr. Franks and other Members
of the Subcommittee, for your attention to the merits of our legisla-
tion today. Thank you for having me here as your witness.

[The prepared statement of Mr. Boucher follows:]
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STATEMENT OF CONGRESSMAN RICK BOUCHER

Judiciary Commercial and Administrative Law Subcommittee Hearing:
End Discriminatory State Taxes for Automobile Renters Act

June 15, 2010

Thank you, Chairman Cohen.

I appreciate your Subcommittee’s hearing on HR. 4175, which is designed
to protect car rental consumers from discriminatory taxes on car rentals.

1 am joined in the cosponsorship of the legislation by ten House members,
including Mr. Jordan and Mr. Issa, who are members of this Subcommittee.

Today, special car rental taxes have been enacted in 43 states and D.C. In
1976 there was one such tax. Today, there are 115. Localities have found the car
rental tax to be attractive as a means of financing projects that have no direct
connection to the rental of cars.

For example, 35 sports stadiums have been funded by these taxes. A
performing arts center and a culinary institute have been funded with car rental
taxes.

And these taxes carry a tremendous cost. They fall disproportionately on
minority households. Nationwide, minority households bear 52 percent of these

taxes.
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In Georgia, minority households constitute 12 percent of the population, but
they bear 27 percent of the car rental tax burden.

These taxes drive up auto insurance costs since a large portion of car rentals
are temporary replacement vehicles rented by insurance companies while vehicles
involved in accidents are being repaired.

A recent study has shown that these taxes are significantly suppressing the
demand for new cars, perhaps by as much as 12 percent.

These social costs are too high. The taxes frequently fund projects that are
completely unrelated to car rentals.

And they are discriminatory since similar taxes do not fall on the rental of
other kinds of tangible personal property.

Our legislation prohibits the imposition of new discriminatory car rental
taxes by states and localities while allowing to remain in effect taxes that were
enacted prior to December 2, 2009, the date this bill was introduced, as long as the
taxes in effect on that day are not changed, lapsed or raised.

Previously, Congress has prohibited the imposition of local taxes on bus,
airline and train transportation. This legislation is an entirely appropriate
complement to those existing laws.

The grandfathering provision acknowledges that localities have financed

projects in anticipation of tax receipts, and we are avoiding disrupting the
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financing of the projects. Congress previously has barred local taxes on bus, plane
and train transportation.

The bill has been endorsed by numerous organizations including the
National Consumers League, the National Urban League, the UAW and the major
U.S. auto manufacturers.

I thank all of the endorsing organizations for their support, and [ thank the
10 cosponsors, and I thank you Chairman Cohen for drawing the Subcommittee’s

attention to the bill this morning.

Mr. CoHEN. Thank you for your testimony, and for introducing
the bill, Mr. Boucher. I didn’t realize that I was not a sponsor of
it.

And maybe, I don’t know, maybe it was because of the idea of
being impartial for the hearing, but we have since the hearing has
started, we are going to become a sponsor. I think it is good legisla-
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tion, and I appreciate you for bringing it to the Committee. I do
not have questions for Mr. Boucher.

Mr. Franks, do you have questions?

Mr. FRANKS. Not for Mr. Boucher. We are going to let him off the
hook.

Mr. COHEN. Mr. Scott, though, has been waiting to grill you.
[Laughter.]

Mr. Scott, you are recognized.

Mr. ScotT. I would like to thank Mr. Boucher for his testimony.

Mr. BOUCHER. Thank you very much

Mr. CoHEN. The Virginia gentleman that he is. We thank you for
your testimony and—excuse me, Mr. Jordan, would you like to
grill?

Mr. JORDAN. No, I am——

Mr. COHEN. You are a sponsor.

Mr. JORDAN. [Off mike.]

Mr. CoHEN. Well, that ends Congressman Boucher’s day on the
Hill. [Laughter.]

Mr. BOUCHER. Thank you very much, Mr. Chairman.

Mr. CoHEN. We thank you for your testimony and for bringing
the bill.

Our next panel, are we ready for the next panel? Will the next
panel of witnesses be seated? Thanks to each of you for partici-
pating in today’s hearing. We had the instructions. We didn’t do
them when Mr. Boucher was there.

We have got a 5-minute system, lighting system up front, and
when the light is green that means you have started or at least it
means that counsel has turned on your light. And it means you
have got 4 minutes until it turns to yellow. And when it turns to
yellow that means you have got 1 minute left. And when it turns
to red that means you should be finished.

After you finish your statements, each Member of the Committee
will have five minutes to ask you questions, and we will have the
same lighting system and can submit the questions to you later to
ask you to respond to. But we ask you for that.

First witness will be Mr. Ray Wagner, vice president of Enter-
prise Holdings. He oversees Enterprise’s government and legisla-
tive agenda. Prior to joining Enterprise in 1995, he served in the
cabinet of two governors, as director of revenue in Illinois and Mis-
souri, conflicted in St. Louis on a certain football game, that occurs
there annually.

In 2003, Mr. Wagner was unanimously confirmed by the United
States Senate to serve as a member of the IRS Oversight Board.
On March 17, 2005, he was unanimously confirmed for his second
term to the board and served as the chairman of that board for 2
years.

He was a municipal judge in the city of Ballwin, Missouri, a posi-
tion he held from April 1999 to May of 2005. And an attorney in
private practice, in the areas of securities, municipal finance, bank-
ing, corporate and tax law. Thank you Mr. Wagner, you may begin
your testimony. And are you in the Big 10, the Big 12 or——
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TESTIMONY OF RAYMOND T. WAGNER, JR., VICE PRESIDENT,
GOVERNMENT AND PUBLIC AFFAIRS, ENTERPRISE HOLD-
INGS, INC.

Mr. WAGNER. I haven’t read this morning’s newspaper, so I don’t
know—— [Laughter.]

Mr. COHEN. Moving around. Thank you, sir.

Mr. WAGNER. Mr. Chairman, Ranking Member Franks, Members
of the Subcommittee. Again, my name is Ray Wagner——

Mr. CoHEN. I think it might be. I didn’t tell you about the micro-
phone. You have got to punch it, is the light on?

Mr. WAGNER. Is it on? Right? Better?

Mr. COHEN. Better, better, I guess it is.

Mr. WAGNER. Can you hear me?

Mr. COHEN. Yes, I can.

Mr. WAGNER. Now it seems to be working, okay. Mr. Chairman,
Ranking Member Franks, Members of the Subcommittee, again,
my name is Ray Wagner, and I am the vice president of govern-
ment and public affairs for Enterprise Holdings.

As the Chairman suggested, I served as director of revenue of
two states, Missouri and Illinois. I believe in a fair system of taxes,
and in the Federal system of government.

I am testifying in support of the bipartisan bill, that serves both
of these American ideals of fairness and federalism on behalf of a
coalition that spans in spectrum from Grover Norquist to the UAW.

The End Discriminatory State Taxes on Automobile Act,
EDSTAR, seeks to address an increasing propensity of state and
local governments to target, or in other words discriminate against
rental car consumers.

Prohibiting such taxation, which burns interstate commerce, is a
valid use of congressional power under the commerce clause. With
the 4R Act and similar laws, Congress, as our sponsor suggested,
has prevented discriminatory taxes on railroads, trucks, buses and
airlines.

Rental cars equally cross state lines and when they don’t, renters
drive on federally funded highways, roads, bridges and tunnels.
Make no mistake, rental cars are a part of interstate commerce.

Yes, the rental car industry accepts fair taxation, but that
doesn’t mean our consumers should pay at a higher rate. These
taxes are simply wrong and millions of Americans understand why.
Have you ever rented a car that you thought would be at a great
rate of $35 a day only to find out that the bill wound up being close
to $45 or greater?

Part of that increase may be the result of the discriminatory
taxes imposed by state and local governments. These extra taxes
come on top of the broad base of general taxes, registration fees,
personal property taxes, gasoline taxes, airport user fees—every
other tax already imposed on all car owners and users.

We don’t object to the broad base of taxes. EDSTAR will not af-
fect these. We do, however, object to taxes that specifically target,
unfairly discriminate and single out rental car customers. Let me
be clear. The coalition is not asking for any sort of handout.

We are merely asking local governments to take their hands out
of our customer’s pockets. Let me explain what else EDSTAR will
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and will not do. It will only prohibit state and local governments
from enacting future discriminatory rental car taxes.

It will not affect any of the 118 existing rental car taxes or the
projects they fund, including the sport stadiums. Local officials find
these taxes so seductive because many believe car rental taxes ex-
port the tax burden to non-resident voters.

They also believe that all car renters can afford these extra
taxes. Rental cars do, indeed, affect airport renters, but there is a
whole segment of renters who go largely unnoticed. Contrary to
popular belief, as has been suggested, most rental car companies
are not business travelers.

The majority rent cars as individuals. Some are renting to re-
place their own car while it is repaired, while others rent because
they don’t own a car at all. And of course, many rent cars for vaca-
tion or other special occasions.

Singling out renters is unfair because there is rarely a connection
between renting a car and the purpose for which the tax was en-
acted. Not only that, but these taxes are regressive. They have pro-
portionally greater impact upon people of modest means than they
do on the wealthy, many of whom are reimbursed for business ex-
pense.

They also impact minorities disproportionately. As the respected
economics firm The Brattle Group reported in a recent study, mi-
norities are approximately 75 percent more likely to rent than
Whites.

The African Americans are 12 percent of the population. They ac-
count for 27 percent of the rentals, car demand, and pay 28 percent
of rental car taxes. That is one reason why the National Urban
League is concerned with this issue.

Finally, these taxes even impact those who don’t rent cars at all.
As Congressman Boucher indicated, auto insurance companies are
forced to pay rental taxes through the claims process, and these
costs are passed along to all policyholders whether they have ever
rented a car or not.

These taxes are not only unfair to consumers they are bad for the
economy. They suppress the demand for rental cars. That leads to
slower growth and fewer job opportunities in the industry. That
also results in reduced purchases of new cars by the rental car
companies that ordinarily account for 1.2 million vehicles or 12 to
15 percent of all vehicles sold in the country.

And that means fewer jobs for the American autoworkers at a
time when their industry is struggling in this recession. Unfair and
harmful as these taxes are, many public officials like them because
they are so easy to impose.

While aimed at those from out of town who don’t vote, these
taxes are more likely to hurt economically vulnerable households
with little political influence. This is a modern day version of tax-
ation without representation or maybe again, as Senator Russell
Long said it best, “Don’t tax me, don’t tax thee, tax that fellow be-
hind the tree.”

Well, let me close by adding working families depend upon the
health of the auto industry and the entire economy. Working fami-
lies deserve the opportunity to rent cars for special occasions and
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urgent emergencies. And finally, working families demand and de-
serve fairness in our tax system.

Thank you for the opportunity to speak for those families and for
that fellow behind the tree.

[The prepared statement of Mr. Wagner follows:]
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Good moming, Chairman Cohen and Ranking Member Franks, and members of
the Subcommittee on Commercial and Administrative Law.

My name is Ray Wagner. I am the Vice President of Government & Public
Aftairs for Enterprise Holdings, Inc. By training, I am a tax and business lawyer. Before
joining Enterprise Holdings, I served as Director of Revenue of Missouri and as the
Director of Revenue in Illinois. Since 1993, T have also served as an adjunct professor of
law at Washington University in St. Louis where I co-teach a class in state and local
taxation. 1 also served for almost six years as the municipal judge of my hometown in St.
Louis County. Thave tremendous respect for state and local government and the critical
role each plays in our federal system.

Enterprise Holdings operates the Enterprise, Alamo and National Car Rental
brands. Headquartered in St. Louis, our company began as the dream of our founder,
Jack Taylor, in the lower level of an automobile dealership in 1957. The company is
named for the aircraft carrier Jack served upon in World War Il - the USS Enterprise. We
have proudly served our customers for 53 years; and 1 am proud to speak on behalf of
those customers today, as well as the entire Coalition Against Discriminatory Car Rental
Excise Taxes.'

Chairman Cohen, thank you for holding this hearing on H R. 4175, the End
Discriminatory State Taxes on Automobile Renters Act. 1 would also like to thank Mr.
Boucher and Mr. Akin — as well as the other original co-sponsors for introducing this
truly bi-partisan bill.

L Represent a Broad Coalition in Support of H.R.4175

1 appear before you in support of H.R. 4175; and 1 am representing a diverse
coalition that extends well beyond the car rental industry proper. 1t includes, among
others:

= American Car Rental Association

* American International Automobile Dealers Association

* American Society of Travel Agents

* American Automotive Policy Council

*  National Association of Minority Automobile Dealers

* National Business Travel Association

= National Consumers League

= National Urban League

* Property & Casualty Insurers of Association of America

* Truck Renting and Leasing Association

* International Union, United Automobile, Aerospace & Agricultural Implement
Workers of America (UAW)

' Complete list of Coalition Mcmbers Available in Exhibit A
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There is An Alarming Trend of Discriminatory Car Rental Taxes

This legislation addresses the increasing propensity of state and local
governments to target — in other words “discriminate” against — rental customers by
imposing special taxes on car rentals often for purposes wholly unrelated to renting a car.

By discriminatory taxes, I mean taxes that are layered on top of the base rental
rate, in addition to the regularly applied, broad-based taxes such as property taxes or
general sales taxes. To date, governments in 43 states and the District of Columbia have
imposed 118 different excise taxes on car rentals in various jurisdictions—representing
more than an eight-fold increase in the number of such taxes since 1990. Many additional
excise tax proposals are currently pending across the country.

As you may have experienced, all too often you rent a vehicle these days and
what you thought was going to be a great rate of $25.00 per day winds up being closer to
$35-$40.00 per day. That increase — in large part — is due to the discriminatory taxes
customers are mandated to pay by state and local governments.

H.R. 4175 Would Prevent Future Discriminatory Taxes on Car Rental

H.R. 4715 would only prevent state and local governments from imposing future
discriminatory taxes on car rentals. In other words, if HR. 4175 becomes law, state and
local governments can and will continue to tax car rentals — just not at a higher rate than
the generally applicable taxes in a given jurisdiction. The rental car industry is not
seeking a handout. We simply want local governments to take their hands out of our
customers’ pockets, and treat our customers like those of most other industries.

Let me be clear. Because, HR. 4175 is “prospective” only, it will not aftect any
of the 118 existing rental car taxes, which currently exist at the state or local level. Nor

will it disrupt the current financial dealings of any existing projects.

Car Rental Taxes Are Bad Tax Policy

Taxation without Representation

Many state and local lawmakers believe car rental taxes export the tax burden to
non-voters. To a large extent this is true; although a more accurate portrayal of exactly
who rents cars will come later in my comments. There is typically no one on the local
city council or state government to defend the out-of-town traveler who is being targeted.
Council members and legislators often do not want to feel the political repercussions;
therefore many see the attractiveness of assigning a tax burden on people from outside
the taxing jurisdiction. Here are some quotes from actual public officials describing car
rental excise taxes:
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“It has the obvious attraction, in thal il [the tax] essentially attacks those people
out of state,” - Florida state representative.

“If you can tax a visitor instead of one of your own, then we should look at it,” -
County Judge candidate in Texas.

“Qui-of-town guesis are greal laxpayers”, - Washington, DC City Councilman.

This is a modern day version of “Taxation without Representation.” Senator
Russell Long may have stated it best: “Don’t tax you, don’t tax me, tax that fellow behind
the tree.” Rental consumers are that fellow behind the tree.

Misconceptions about who rents cars

While it is indeed true car rental taxes indeed affect deplaning air travelers that
tend to be out-of-state residents, there’s a whole segment of renters who go largely
unnoticed. Often times these same renters are systemically under-represented in our
political system. Contrary to popular belief, most rental car customers are not business
travelers; not all car rentals occur at airports; and certainly not all car rental customers are
wealthy enough to absorb extra taxation. The majority rent cars as individuals for a
variety of purposes. For example:

* There is a significant market of renters who work with insurance companies for
“replacement rentals” for the occasions when a customer has been in an accident
or has had a car stolen.

* Thereis a significant market of renters who rent cars while their vehicles are
being serviced at auto dealers and mechanical repair facilities.

* A number of families rent a larger vehicle to take a family vacation or to take a
child to college.

* The rental industry also serves individuals who do not own vehicles, generally for
financial reasons.

These are among the casts of thousands who may not be wealthy individuals or
business travelers who are being reimbursed. All of them appropriately pay their share of
the same taxes that every other car owner or car driver pays, such as personal property
taxes, sales taxes, licensing and registration fees and taxes, gasoline taxes to name a few.

Taxes aren’t related to any specific benefit

To my knowledge, there has never been any evidence set forth by proponents of
car rental taxes demonstrating the link between a car rental tax and the purpose of the tax.

The most prevalent use of these taxes has been for the building of multi-million
dollar professional sports stadiums. From the NBA to the NFL and Major League
Baseball, consumers have been saddled with these discriminatory taxes so that these
wealthy team owners can supplant their costs.



27

Car rental taxes are regressive

Car rental taxes are regressive, and therefore have a much greater negative impact
on renters of lesser means. For instance, many of these taxes are a flat dollar per day.
Therefore, a renter who rents a car for $30 per day and must pay the $4 per day stadium
tax is paying more than 13% more. Compare that to a perhaps wealthier customer who
rents a more expensive car for $75 per day, where the additional $4 tax is only 5%. This
has an unfair and regressive impact on the individual renting the less expensive car —
most often the individual of lesser means. To add insult to injury, the renter of lesser
means may not even be able to afford a seat to a game held in the stadium that he/she is
helping finance.

Many rental car customers are working Americans whose cars have broken down.
They rent replacement cars to meet their transportation needs while their primary car is
being repaired. Still others don’t own cars at all and are renting vehicles for their
vacations or other special occasions.

According to a study conducted by The Brattle Group, (“Brattle Study™)?, 19% of
all car rental excise taxes are paid by working families earning less than $50,000 per
year. And 7% of all car rental taxes are paid by households earning less than$25,000 per
year - right near the poverty level.

Minorities are disproportionately affected by car rental taxes

According to the Brattle Study, African Americans generate 26 percent of rental
car revenues and pay 27 percent of the excise taxes, despite the fact that they account
only for about 12 percent of the population. Members of other minority groups pay 13
percent of the total such taxes nationwide, despite the fact that they represent only about
7 percent of the population. Hispanics account for another 12 percent of all excise taxes
paid on retail car rentals. Caucasian households, despite the fact that they account for
roughly two-thirds of the population, account for less than half of all such excise tax
payments.

Car rental taxes even affect non-car renters

Car rental taxes even impact those who don’t rent cars at all. Auto insurance
companies are forced to pay rental car taxes through the claims process, and these costs
are passed along to all policy-holders — whether they’ve ever rented a car or not.

Car rental taxes negatively impact the auto manufacturing industry

The connection between the auto manufacturing industry and the auto rental
industry is very strong, and mutually dependent. For example, in 2009, an economically

Effects of Discriminatory Excise Taxes on Car Rentals: Unintentional Impacts on Minorities, Low
Income Households, and Auto Purchases, Dr. Kevin Neels - The Brattle Group
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challenged year, 1,135,612 rental units were purchased collectively by rental car industry
from manufacturers. Of the roughly 1.1 million rental units purchased — nearly 700,000
were purchased from the Big 3. Therefore, if total car sales were 10.4 million, that means
that rental car companies purchased 11% of all cars sold in 2009. The steady stream of
purchases from rental car companies is critical to ensure a baseline of volume, keep
factories open (and workers on the job) and maintain reasonable cash flow levels for the
companies.

Ags the Brattle Study details, car rental taxes suppress demand, which leads to
slower growth, fewer job opportunities and fewer vehicles purchased by the rental
companies. For example, a 10% rise in car rental excise taxes results in an approximate
11% reduction of auto purchases. Assuming everything remained constant; this would
translate into 75,350 fewer vehicles purchased by rental car companies from the Big 3 in
2009 as a result of the existing car rental taxes.

Congressional Precedent for Protecting Transportation Industry from Excessive
Taxation

Prohibiting discriminatory taxation which burdens interstate commerce is a valid
use of Congressional power under the Constitution’s Commerce Clause. Preliminarily, it
is important to note the rental industry has been determined by Congress to be a part of
the federal system of interstate commerce. For example, in the Safe, Accountable,
Flexible, Efficient Transportation Equity Act: A Legacy for Users Act of 2005
(SAFETEA-LU), Congress made such a determination. Federal and state courts have
also agreed.**

In 1976, Congress passed the Railroad Revitalization Regulatory and Reform Act
for the purpose of improving the quality of rail services in the United States through
regulatory reform and rehabilitation of rail services, facilities, and financing. In doing so,
Congress eradicated discriminatory state and local taxing schemes for the industry. The
4-R Act has been re-codified several times since 1976. On its face, the pertinent section,
49 U.S.C. § 11501, appears to apply only to discriminatory property taxation of the
railroads as an unreasonable burden on interstate commerce. However, courts have
interpreted the statute to include all types of tax discrimination. The Fourth Circuit Court
of Appeals reasoned that the section would be “ineffective in fulfilling Congress’ intent
to revitalize the rail industry if states could discriminate against rail carriers through non-
property taxes.” Richmond I & P RR v. Depariment of Taxation; 762 F.2d 375 (4th
Cir.1985).

SUnited States v. Bishop, 66 F 3d 569, 588; Motor vehicles arc “the quintessential instrumentalities of
modern interstate commerce.”

* Graham v. Dunklev. 50 A.D.3d 55, 852; “Rational basis existed to conclude that rented or leased motor
vehicle safety and responsibility, as regulated by Graves Amendment, had substantial effeet on interstate
commnierce, even in purely intrastate instances, and thus court had to defer to congressional finding that such
activity affected interstate commerce and conclude that Graves Amendment was valid exercise of
Congressional power pursuant to Comruerce Clause.”
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The 4R Act is not the only federal legislation of its kind. Pursuant to its powers
under the Commerce Clause, Congress has also established statutory protection against
discriminatory state and local taxation in other transportation industry related legislation.
These include the Motor Carrier Regulatory Reform and Modernization Act of 1980 (49
U.S.C § 14502), the Airport and Airway Improvement Act of 1982 (49 USC § 40116),
and the Bus Regulatory Reform Act of 1982, re-codified in 1995 as 49 U.S.C. §14505.

Unrelated to the transportation industry, Congress has used its Commerce Clause
authority to limit state and local taxes to prohibit discriminatory taxation on the
generation and transmission of electricity in the Tax Reform Act of 1976 (15 U.S.C. §
391). In addition, 1998, Congress passed the Internet Tax Freedom Act (47 US.C. §
151) to protect Internet commerce from discriminatory state and local taxes. The
testimony submitted to the Committee this day by Mr. Jeffrey Freidman contains the full
text of the applicable provisions cited.

Therefore, Congress has demonstrated its compelling interests to preempt harmful
and discriminatory taxation within the transportation industry and outside it. Rental car
customers are the last vestige of the proverbial trains, planes and automobiles that do not
currently enjoy federal protection from such discriminatory taxation. Moreover, even if
car renters don’t fly across borders or drive across state lines, they do drive on federally
funded roads, highways, bridges, and tunnels.

Conclusion

Especially during this downturn, it is essential that Americans continue to travel
and rent cars. It is essential that rental car companies and the entire travel industry
continue to create and preserve jobs. And it is essential that the rental car industry
continues to buy new cars from the American auto industry, which has been hit so hard
by the recession, so that American autoworkers can continue to build the world’s best
cars and earn middle class incomes.

At this crucial moment for the American economy, I urge Congress to do what is
right for fairness, for federalism, and for families who are anxious about making their
livings and making ends meet.

Thank you for the opportunity to speak for all these families and for “the fellow
behind the tree.”
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EXHIBIT A

Coalition Against Discriminatory Rental Car Excise Taxes

Advantage Rent A Car
Alamo Rent A Car
American Automotive Policy Council
American Car Rental Association
American International Automobile Dealers Association
American Society of Travel Agents
Americans for Tax Reform
Associated Industries of Florida
Avis Rent A Car
Budget Car Rental
Chrysler Corporation
Dollar Rent A Car
Enterprise Rent-A-Car
Ford Motor Company
General Motors Corporation
The Hertz Corporation
National Car Rental
National Association of Minority Automobile Dealers
National Business Travel Association
National Consumers League
National Limousine Association
National Urban League
Rent A Toll
Thrifty Car Rental
Truck Renting and Leasing Association
United Auto Workers
WeCar (Car Sharing by Enterprise)
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Mr. CoHEN. Thank you for remembering Senator Long’s quote,
which you might hear again today. Our next witness is Mr. Tim-
othy Firestine, chief CAO from Montgomery County, Maryland, ap-
pointed to that position November 2006.

Prior to that, he was the county’s director of Finance for 15
years. Twelve years of management positions in the Office of Man-
agement Budget and before coming to Montgomery County, he was
in Allegheny County, Pennsylvania in the Comptroller’s office, cur-
rently a member of the Executive Board of the National Govern-
ment Finance Officers Association and vice chair of its Committee
on Debt Management.

He is a member of District of Columbia Water and Sewer Au-
thority—excuse me—where he currently serves as vice chair, plus
an adjunct professor at the University of Maryland Graduate
School of Public Policy where he taught public finance.

Thank you, Mr. Firestine.

TESTIMONY OF TIMOTHY FIRESTINE, CHIEF ADMINISTRATIVE
OFFICER, MONTGOMERY COUNTY, MARYLAND, ON BEHALF
OF THE NATIONAL LEAGUE OF CITIES, THE NATIONAL ASSO-
CIATION OF COUNTIES, THE U.S. CONFERENCE OF MAYORS,
AND THE GOVERNMENT FINANCE OFFICERS ASSOCIATION

Mr. FIRESTINE. Good morning, Chairman Cohen, Ranking Mem-
ber Franks, and other Members of the Subcommittee on Commer-
cial and Administrative Law. I am Tim Firestine, Chief Adminis-
trative Officer of Montgomery County, Maryland.

On behalf of the National League of Cities, the National Associa-
tion of Counties, U.S. Conference for Mayors and the Government
Finance Officers Association, I am pleased to testify on H.R. 4175.
As our organizations have noted in the past, we respectfully oppose
H.R. 4175.

This legislation would preempt the ability of states and localities
to make their own determinations regarding the appropriate tax-
ation of businesses within their communities. It also represents an
unwarranted Federal intrusion into the long recognized authority
of local and state governments to make tax classifications, and
opens the door to unprecedented Federal control and oversight of
local and state tax authorities.

Over the past year, states and local governments have witnesses
a parade of various industries coming forward to request that Con-
gress preempt state and local government taxing authority of their
particular industry, first the telecommunications industry, then the
hotel industry, and today the rental car industry.

Our associations have always maintained that any industry’s
plea for federally mandated tax favoritism would open the door to
other industries asking Congress for similar special exemptions for
protections from state and local taxing authorities.

That is what we are now witnessing. H.R. 4175 and other legisla-
tion of its kind pose a dire threat, not merely to state and local tax
revenues, but to the entire existence of independent state and local
taxation authorities and our system of federalism.

The requirements of H.R. 4175 would, if enacted, open the door
to unchecked Federal oversight, and rewriting of all state and local
tax laws and classifications. Since state and local governments
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must balance their budgets, such a federalization of state and local
tax classifications would not lower total taxes paid by state and
lc%cal taxpayers, but rather just shift the tax burden to other types
of taxes.

Moreover, the ability to tailor taxing authority at the local level
is extremely important. For example, Washington State permits all
counties to impose a 1 percent tax on car rentals, yet only four
counties in the state impose such tax.

H.R. 4175 departs radically from long standing principles of fed-
eralism, and sets an unprecedented and dangerous new standard
of Federal intervention into state and local government tax classi-
fications.

If the standard for Federal intervention into supposedly discrimi-
natory state and local taxation becomes that every economic sector
in every service has to be taxed at the same rate when measured
against other sectors, then there would be no limit at all to Federal
intervention in state and local tax classifications.

Indeed, such a standard for discriminatory state and local taxes
would mean contrary to long-established precedent, that the Fed-
eral Government has the power to preempt all state and local tax
classifications and to impose a federally mandated state and local
tax code of only a single tax rate for all businesses. That would
mean the end of state and local tax classification authority.

Furthermore, Congress adds insult to injury by entertaining any
such measures during today’s difficult economic times, for states
continue to struggle to balance their budgets and often do so by
dramatically decreasing the assistance they provide to local govern-
ment.

It is arguable that the worst recession since the Great Depres-
sion is not time for Congress to limit any local or state tax receipts.
State and local government budgets face billions of budgetary
shortfalls over the next couple of years.

In most places, the local response to shrinking revenue has con-
sisted of a round of unfortunate, but unavoidable, layoffs, service
cut backs, and in some cases, increasing fees and taxes.

It is clear that Congress recognizes the struggle of states and lo-
calities, which have included a surge in unemployment as well as
an increase in individuals and families dependencies on municipal
services and responded with the adoption of the American Recovery
and Reinvestment Act.

But it is ironic that at the same time Congress supports and en-
acted such measures, that it would be considering legislation such
as H.R. 4175, which would provide states and localities far less
flexibility to make decisions to enable our leaders to confront the
economic crisis and ultimately assist in providing services such as
police, fire, education, housing and job training.

We urge Congress not to give with one hand and take away with
the other. Finally, I would like to briefly discuss briefly what is
done with the tax dollars state and local governments collect from
rental car companies and how they are used to enhance the quality
of life in hometowns, small and large.

As noted in the written testimony, communities across the coun-
try depend on these taxes to provide a variety of improvements in
their state, counties and cities, including ones that help the rental
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car companies through capital improvements to airport facilities
and tourism initiatives that serve to bring more customers to them.

There are other examples of the funds being used for a variety
of government services and programs including public safety pro-
grams and road and transit improvements. In Maryland, the state
collects an 11-1/2 percent tax on rental cars, which is estimated to
bring in $52 million in fiscal year 2011.

Our statutes dictate that these funds go into the state’s Chesa-
peake Bay Trust Fund and the Transportation Trust Fund. Mont-
gomery County benefits from both of these initiatives. The Bay
Trust Fund pays for projects that control storm water run-off.

And monies from the Transportation Trust Fund helps fund a va-
riety of projects in the county including resurfacing and maintain-
ing roads, replacing and installing streetlights, implementing pe-
destrian safety measures, snow removal and various transit initia-
tives throughout our community. Thank you.

[The prepared statement of Mr. Firestine follows:]
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Good morning, Chairman Cohen, Ranking Member Franks and other members of the
Subcommittee on Commercial and Administrative Law. On behalf of the National League of
Cities, the National Association of Counties, the U.S. Conference of Mayors and the
Government Finance Officers Association, we are pleased to submit testimony concerning HR.
4175.

We respectfully oppose HR. 4175. 1ts preemption of the ability of states and localities to
make their own determinations regarding the appropriate taxation of businesses within
communities and throughout the state represents an unwarranted federal intrusion into the
long-recognized authority of local and state governments to make tax classifications and opens
the door to unprecedented federal control and oversight of local and state tax authority.

Over the past year, states and local governments have witnessed a parade of various
industries coming forward to request that Congress preempt state and local government taxing
authority of their particular industry; first the telecommunications industry, then the hotel
industry, and today the rental car industry. Our associations have always maintained that any
industry’s plea for federally mandated tax favoritism would open the door to other industries
asking Congress for similar special exemptions or protections from state and local taxing
authority. That is what we are now witnessing. H.R. 4175 and other legislation of'its kind pose
a dire threat not merely to state and local tax revenues, but to the entire existence of independent
state and local taxation authority in our system of federalism.

The requirements of H.R. 4175 would, if enacted, open the door to unchecked federal
oversight, and rewriting of, all state and local tax laws and classifications. Since state and local
governments must balance their budgets, such a federalization of state and local tax

classifications would not lower total taxes paid by state and local taxpayers, but rather just shift
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the tax burden to other types of taxes. Moreover, the ability to tailor taxing authority at the local
level is extremely important. For example, Washington State permits all counties to impose a
1% tax on car rentals, yet only four counties in the state currently impose such a tax.

The Supreme Court has long recognized that state and local governments have broad
discretion in the field of taxation, where they possess “the greatest freedom in classification.”*
The reason should be obvious: “It is upon taxation that the several States chiefly rely to obtain
the means to carry on their respective governments,”” and our system of federalism therefore
requires “scrupulous regard for the rightful independence of state governments” in matters of tax
classification.®

H.R. 4175 departs radically from longstanding principles of federalism. First, it would
single out one industry for preferential federal preemptive protection from state and local tax
classifications.

Second, and more generally, the bill would set an unprecedented and dangerous new
standard for federal intervention into state and local government tax classifications. Under the
bill, “discrimination” is defined in several ways, but includes imposing a tax on the business of
renting motor vehicles, “at a tax rate that exceeds the tax rate generally applicable to the business
of more than 51 percent of the other commercial and industrial taxpayers within the State or
Local jurisdiction.”

If the standard for federal intervention into supposedly “discriminatory” state and local
taxation becomes that every economic sector and every service has to be taxed at the same rate

when measured against other sectors, then there would be no limit at all to federal intervention in

! Macdden v. Kentucky. 309 U.S. 83, 87-88 (1940).

2 Dows v. City of Chicago, 78 U.S. (11 Wall) 108, 110 (1871) (quoted in DirecTV, Inc. v. Tolson, 513 F.3d 119, 123
(4th Cir. 2008)).

* Fair Assessment in Real Estate Ass'n, Inc. v. McNary, 454 U.S, 100, 108 (1981) (quoted in Tolson, 513 F.3d at
123).
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state and local tax classifications. And, as we are currently witnessing, other industries subject to
different state and local tax classifications would be expected to seek from Congress preemptive
relief from state and local taxes. Indeed, such a standard for “discriminatory™ state and local
taxes would mean, contrary to long-established precedent, that the federal government has the
power to preempt a// state and local tax classifications and to impose a federally-mandated state
and local tax code of only a single tax rate for all businesses.

That would mean the end of state and local tax classification authority.

The power of the federal government to preempt state and local taxes is ultimately the
power to destroy state and local governments — a power that cannot be reconciled with our basic
system of federalism. The remarkable and unprecedented intrusion into state and local tax
classification HR. 4175 would represent far outweighs any plausible benefit the bill would offer.
This bill is nothing more than a self-interested plea by one industry for its own special federal
protection from state and local tax classifications.

The federal preemption approach in HR. 4175 violates all principles of political
accountability. It would enable the federal government to place a preemptive ceiling on state and
local taxing authority, while leaving to state and local elected officials the difficult task of
deciding which other taxes to raise or services to cut to compensate for the federal limitation.

For political accountability to exist, the same governmental body that cuts or limits taxes must
also be responsible for raising other taxes or cutting government services to pay for the tax cut.
That principle of political accountability is a foundation on which the federal government’s
longstanding historical respect for state and local government tax classifications rests. Anditisa

foundation H.R. 4175 would upset.
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The preemption issues discussed above will always be in the forefront of our
associations’ objections to this legislation, as well as preemption measures advocated by other
industries. However, Congress adds insult to injury by entertaining any such measures during
today’s difficult economic times, where states continue to struggle to balance their budgets, and
often do so by decreasing dramatically the assistance they provide to local governments. It is
arguable that the worst recession since the Great Depression is not the time for Congress to limit
any local or state tax receipts. The municipal sector —if all city budgets were totaled together —
faces a combined, estimated shortfall of anywhere from $56 billion to $83 billion from 2010-
2012. Tn most places, the local response to shrinking revenue has consisted of a predictable
round of unfortunate but unavoidable layoffs, service cutbacks, and, in some cases, increasing
fees and taxes. The vast majority of city and county fiscal officers report spending cuts in 2009
and expect further reductions in 2010 that will result in layoffs, delayed or canceled
infrastructure projects, or cuts to public safety, libraries, parks and other municipal services.

It is clear that Congress recognizes the struggles of states and localities, which have
included a surge in unemployment, as well as an increase in individuals’ and families’
dependency on municipal services. These increased needs are coming at a time when such
essential services are being cut, and Congress has responded by enacting various measures like
the American Recovery and Reinvestment Act to provide assistance to states and local
communities to help our mutual constituents.

It is ironic, however, that at the same time Congress supports such measures, it would be
considering legislation such as H.R. 4175, which would provide states and localities far less

flexibility to make decisions to enable our leaders to confront the economic crisis and ultimately
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assist in providing services such as police, fire, education, housing and job training. We urge
Congress not to give with one hand and take away with the other.

Finally, Twould like to discuss briefly what is done with the tax dollars state and local
governments collect from the rental car companies and how they are used to enhance the quality
of life in hometowns large and small.

First, it is important to recognize that additional fees may be placed on cars rented from
airport locations that are used for capital improvements and tourism campaigns that directly
benefit the rental car companies themselves. For example, the Hawaii state legislature was
considering a bill that would increase daily rental car fees from $1.00 to $4.50. The additional
income was to be used for various purposes, including the construction of a rental car facility at
the Honolulu International Airport. Michigan recently considered legislation that would add a
new daily rental car charge that would be used to fund the state’s tourism campaign Pure
Michigan.

Rental car taxes are imposed throughout the United States by cities, counties and states,
with the proceeds also used to pay for a variety of government services and programs. For
example, Revere, Massachusetts used its revenue from rental car taxes to build police and fire
stations; Cleveland, Ohio and Schaumburg, Illinois place their tax dollars to their general fund to
assist with a host of operating expenses and funding of essential services. Nine states, including
Michigan, Florida, Pennsylvania, Virginia and Maryland use these taxes for overall transit
funding in their state. For Montgomery County, this translates into funding for important road

and other transportation projects in our community.
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For all of these reasons, our associations and the city and county elected and appointed
leaders they represent urge you to oppose H.R. 4175 and to speak out against all measures that

seek to undermine essential state and local taxing authority.

Thank you for this opportunity to appear before you, and I am pleased to answer any

questions you have.

Mr. CoHEN. Thank you, Mr. Firestine.

Ms. Sally Greenberg, Executive Director of the National Con-
sumers League—not to be confused with the National Football
League—her focus in NCL, four key priorities, fraud, child labor,
health care and the NCL’s Team Consumer Education and Finan-

cial Literacy Program.
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She came to the National Consumers League from the Con-
sumers Union, where she worked from 1997 until 2007 on auto
safety, product safety, civil justice reform, including keeping the
justice system open, accessible and accountable for all consumers,
advocated for enhanced auto and product safety, intellectual prop-
?rty, securities reform and investor protections and civil justice re-
orm.

She had worked at the U.S. Department of Justice Foreign
Claims Settlement Commission and first served as a time as East-
ern States Civil Rights Counsel for the Anti-Defamation League in
Boston.

Ms. Greenberg, thank you, and we begin your testimony.

TESTIMONY OF SALLY GREENBERG, EXECUTIVE DIRECTOR,
NATIONAL CONSUMERS LEAGUE

Ms. GREENBERG. Thank you so much, Chairman Cohen, Ranking
Member Franks, Members of the Subcommittee. Thanks for the op-
portunity to appear before you today in support of H.R. 4175, a bill
entitled the “End Discriminatory State Taxes for Automobile Rent-
ers Act of 2009.”

I am, indeed, an Executive Director of the National Consumers
League. We are the Nation’s oldest consumer organization founded
in 1899 with a mission of protecting the interest of both workers
and consumers in creating a more fair marketplace for both.

Mr. Chairman, today’s consumers feel that many of their trans-
actions they are nickeled and dimed, whether it is on their cell
phone bills, late fees and finance charges on credit and debit cards,
bogus convenience fees slapped on the tickets for live entertain-
ment performances or extra fees imposed on just about everything
else we consumers do when purchasing goods and services.

Indeed, a good example is the recent survey from “Consumer Re-
ports” that finds that travelers hate—the fees that travelers hate
most are the extra fees they have to pay for luggage and airline
ticket fees.

The National Consumers League feels consumer’s pain and un-
fortunately most of the time we have little power to change these
fees. However, today we are here to support legislation that says
enough. Consumers need to fight back and H.R. 4175 will prospec-
tively bar discriminatory car rental taxes which are really added
fees imposed by states and localities.

As of February 2010, 43 states and the District of Columbia have
imposed 118 excise taxes on car rentals. This is eight times the
number of these taxes that existed in 1990. My grandmother would
have said the word goniff comes to mind.

Rental car taxes tend to pay for entertainment items like sta-
diums, performing art centers, culinary institutes, and not for vital
services like schools, libraries, hospitals or services to the elderly.

Industry research indicates that rental car consumers spent more
than $7.5 billion in taxes to fund pet projects of elected officials.
A perfect example is the situation unfolding right now in my home-
town of Minneapolis.

The Minnesota Vikings already have the Metrodome. It is a
beautiful indoor stadium right in the middle of downtown Min-
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neapolis. But Zygmunt Wilf, the Vikings billionaire owner, he
wants another one.

He wants one with a retractable roof, and he wants consumers
who rent cars to help pay for it. So the state is now considering
levying a 2.5 percent tax on rental cars to finance a new billion dol-
lar stadium.

More than half of those who rent cars in Minnesota are residents
of the state. But to add insult to injury, Minnesota residents are
already paying a special 6.2 percent excise tax on car rentals, a tax
that was adopted to pay for the cost to the state of trying to attract
the Super Bowl. That tax was supposed to expire in 2005 but it
was extended even though the revenue it raised far exceeded its
original purpose.

Tourists are also affected by these pervasive fees. Tourists may
be easier to tax as non-constituents but fees on tourists are also
spiraling out of control. According to the New York Times, taxes
and other fees such as vehicle licensing fees or high levels of excise
taxes raise the average rental bill 28 percent at airport locations.

In addition, from my professional vantage point as head of a non-
profit overseeing a staff of 14, when we travel or have meetings lo-
cally and don’t have access to a car, we have to rent cars. I see the
bills come in and often the excise fees and the sales taxes together
represent a hefty percentage of the entire bill.

These added costs hurt nonprofit organizations like mine that op-
erate on modest bills but are vitally important to civil society. Un-
fortunately, politicians who pass these taxes are operating on sev-
eral false assumptions.

First, there is the misconception that the vast majority of people
who rent cars are from outside the state or locality. Second, there
is the misperception that most consumers who rent cars are either
businesses who won’t feel the extra charge or affluent consumers
who won’t notice an extra $10 or $15 on a car rental.

First, the first myth is that people who rent cars are from out
of state. If local officials gave some thought to the idea, they would
understand that many people who don’t own a car because they
can’t afford one might rent when they have a special need.

And the other misperception is that consumers that rent cars for
these reasons are not affluent out-of-town business people that
state and local legislators seem to believe rent most of the cars. Far
from it, and they need affordable rental car options.

There have been several studies mentioned. One is the Brattle
Group Study that Ray Wagner mentioned. It shows the revenues
in 2004 from car rentals were about $17.6 billion. Half of that was
from home-city rentals.

Another study that was commissioned by the Brookings Institu-
tion analyzed the impact of a $4 per day rental car tax in Kansas
City. The researchers found that piling taxes onto car rental cus-
tomers is both inefficient because it distorts choices about modes
of transportation, and it is inequitable. Communities that are al-
ready taxing car rental customers might want to take a look at
their long-term strategy.

So in conclusion, Mr. Chairman, with an eight-fold increase in
taxes on rental cars since 1990, it seems clear that the piling on
of these excise taxes has gotten out of hand. NCL understands the
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importance of citizens paying his or her share of taxes for schools,
libraries, roadways, and for clean water and other very worthy
projects.

But when rental car customers are asked to pay for stadiums or
art centers and taxes imposed seem to have no limits, it is time to
say enough.

I appreciate the opportunity to testify and look forward to your
questions.

[The prepared statement of Ms. Greenberg follows:]
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Good morning, Chairman Cohen, Ranking Member Franks and Members of the
Subcommittee. Thank you for the opportunity to appear before you in support of
H.R.4175, a bill entitled the “End Discriminatory State Taxes for Automobile
Renters Act of 2009.”

My name is Sally Greenberg and | am executive Director of the National
Consumers League, the nation’s oldest consumer organization, founded in 1899
with the mission of protecting the interests of workers' and consumers and
creating a more fair marketplace for both.

Mr. Chairman, consumers today feel that in many of their transactions they are
nickel and dimed, whether it is their cell phone bill, late fees and finance charges
on credit and debit cards, bogus convenience fees slapped on tickets for live
performances or extra fees imposed on just about everything else we consumers
do when purchasing goods and services. Indeed, a good example is the recent
survey from Consumer Reports, which finds that what travelers hate most are the
extra fees they have to pay for luggage and airline ticket fees.
(http://pressroom.consumerreports.org/pressroom/2010/05/luggage-
charges-top-consumer-repor{s-survey-of-travel-gripes.htmi)

The National Consumers League feels consumers’ pain — and unfortunately most
of the time consumers have little power to challenge these fees. However, today
we are here to support legislation that says: Enough! HR 4175 will prospectively
bar discriminatory car rental taxes — which are really added fees — imposed by
states and localities. The fees we refer to are those taxes that state and local
governments have increasingly piled on consumers who rent cars in order to
fund pet projects. This bill will grandfather in existing taxes and not affect the
ability of states and localities to impose general taxes that are levied on all
citizens or businesses. But NCL believes that states and localities should not
impose fees on consumers who rent cars when those fees have nothing to do
with improving the services they receive. Politicians also operate under some
misperceptions when adopting such taxes on car rentals, which we believe make
the taxes hard to justify.

! We wish to bring to the Subcommittee’s attention to a June 10, 2010 letter endorsing the
legislation from the United Auto Workers (UAW). The UAW is one of five union representatives
that sit on the National Consumers League Board of Directors.
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The former NCL President and my predecessor, Linda Golodner, discussed the
issue of fees and their imfact on consumers in an op-ed that appeared in the
Pittsburgh Post-Gazette.© Golodner’s piece noted how Congress has prohibited
practices by state and local governments that unreasonably burden or
discriminate against interstate commerce and transportation. Examples include
the Railroad Revitalization and Regulatory Reform Act (1976), Airports and
Airways Improvement Act (1978), Motor Carrier Act (1980) and Bus Regulatory
Reform Act (1982).

The Problem

As of February of 2010, 43 states and the District of Columbia have imposed 118
excise taxes on car rentals. This is eight times the number of these taxes that
existed in 1990. Rental car taxes tend to pay for entertainment items like
stadiums, performing arts centers, or culinary institutes and not for vital services
like schools, libraries, hospitals or services to the elderly. Industry research
indicates that rental car customers have spent more than $7.5 billion in taxes to
fund the pet projects of elected officials.

A perfect example is the situation unfolding right now in my hometown of
Minneapolis. The Minnesota Vikings already have the Metrodome, a beautiful
indoor stadium right in the middle of downtown Minneapolis. But Zygmunt WIilf,
the Vikings’ billionaire owner, wants another one -- with a retractable roof! — and
he wants consumers who rent cars to help pay for it. So, the state is now
considering levying a 2.5% tax on rental cars to finance a new billion-dollar
stadium.

More than half of those who rent cars in Minnesota are residents of the state. To
add insult to injury, Minnesota residents are already paying a special 6.2% excise
tax on car rentals, a tax that was adopted to pay for the cost to the state of trying
to attract the Super Bowl. That tax was supposed to expire in 2005, but it was
extended, even though the revenue it raised has far exceeded its original
purpose!

Tourists are also affected by these pervasive fees. Tourists might be easier to
tax as non-constituents, but fees on tourists are also spiraling out of control.
According to the New York Times, taxes and other fees such as vehicle licensing
fees or high levels of excise taxes raise the average rental bill 28 percent at
airport locations.®

Excise Taxes on Car Rentals Hurt Non-Profits

2 Linda Golodner and Bill Connors. "Private Sector: Pain. No Gain." Pittsburgh Post-Gazette (2007).

* Susan Stellin. "Tax Bites on Travelers Go Deeper." The New York Times [New York] 10 Apr. 2007.
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In addition, from my professional vantage point as head of a non-profit,
overseeing a staff of 14, when we travel — or even have meetings locally and
don’t have access to a car - we often have to rent cars. | see the bills come in,
and often the excise fees and sales taxes together represent a hefty percentage
of the entire rental. These added costs hurt non-profit organizations like mine that
operate on modest budgets but are vitally important to civil society.

In addition to hurting nonprofits, this tax hurts the millions of families who are
tourists visiting cities and towns across the country. These taxes mean that these
tourists are being asked to fund projects for which they likely will derive no
benefit at all.

It is easy to see why local elected officials have increasingly turned to car rental
transactions to raise fees for stadiums and impose fees. They undoubtedly want
to escape the wrath of their own constituents and taxpayers who have the power
to vote them out of office. So why not shift the tax burden onto someone else?
Who better than out-of-towners who come to their cities and towns to do
business or visit friends and family?

Correcting Misconceptions about Who Rents Cars in America

Unfortunately, politicians who pass these laws taxing rental car transactions are
operating on several false assumptions. First, there is the misconception that the
vast maijority of people who rent cars live outside of the state or locality. Second,
there is the misconception that most consumers who rent cars are either
businesses who won't feel the extra charges or affluent consumers who won't
notice an extra $10 or $15 fee on a car rental.

Let me address each of these issues in turn:

First, the myth that most people who rent cars are from out of state. If local
officials gave some thought to this idea, they would come to understand that
many people who don't own a car because they can't afford one might rent when
they have a specific need — like taking an elderly relative to a doctor’s
appointment or a child to a tournament or to visit a college, or for a special
occasion like a wedding or graduation, or perhaps moving a relative from one
residence to another.

Freguently consumers who rent cars for these reasons are not the affluent out-
of-town businesspeople that state and local legislators seem to believe rent most
of the cars— far from it. And they need affordable car rental options.

(95]
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A June 2010 study conducted by the Brattle Group* (a study commissioned by
the rental car industry) - a Cambridge, MA based consulting group that looks at
economic impacts, found that the estimated total revenue for rental cars in the
US for 2004 was around $17 .6 billion, with home city rentals accounting for $9.5
billion or 54% of the industry’s annual revenues. This, of course, flies in the face
of what politicians say when they argue for imposing rental car excise taxes. The
mayor of a suburb north of Atlanta is a case in point: “We’re not raising any tax. |
didn’t think it would be a big deal as most rentals are visitors anyway.” The
record is replete with such statements.

A second misconception is that affluent consumers and businesses rent most of
the cars. The same Brattle Group study found that this is not the case. In fact,
19% of these car rental excise taxes are paid by working families that earn less
than $50,000 a year and 7% of the total was paid by households earning less
than $25,000. Enterprise Rent-a-Car estimates that 25% of its customers have
incomes below $40,000.

The Brattle study also found that African-Americans generate 26% of the rental
car revenues and pay 27% of the excise taxes, despite accounting for only 12%
of the US population. Members of other minority groups pay 13% of the total car
rental excise taxes, despite being only 7% of the population, while high-income
households —defined as households earning over $100,000 pay only half of these
excise taxes, which means the rental car excise taxes are a very regressive tax.

In a similar study, two leading tax policy experts, William Gale of the Brookings
Institution and Kim Rueben of the Urban Institute, analyzed the impact of a $4-
per-day rental car tax in Kansas City, Mo.
(http:/fwww.nbta.org/NR/rdonlyres/S50F 55B28-16BB-4458-9D94-
7AB4F976958D/0/GaleRueben Fulltext. pdf).

Gale and Rueben found that piling taxes onto car rental customers is both
inefficient, because it can distort choices about modes of transportation, and
inequitable. Communities that already are taxing car rental customers might
want to take another look at their long term strategy.®

Conclusion

With an eight-fold increase in taxes on rental cars since 1990, it seems clear that
the piling on of these excise fees has gotten out of hand. NCL understands the
importance of citizens paying her or his share of taxes to provide critical services
that we all rely on — for our schools, hospitals, libraries, roadways, and for clean

* Dr. Kevin Neels. "Effects of Discriminatory Excise Taxes on Car Rentals: Unintentional Impacts on
Minorities, Low Income Households, and Auto Purchases." (June, 10 2010).
* Linda Golodner and Bill Connors. "Private Sector: Pain, No Gain." Pittsburgh Post-Gazette (2007).
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water and safe roadways. But when rental car customers are asked to pay for
stadiums or arts centers and the taxes imposed seem to have no limit, its time to
say, enough is enough! Consumers are tired of taxes and fees without any
understanding of where that funding is going or why they are being asked to pay
it. The Minneapolis stadium example is a case in point.

For the reasons stated above, NCL is pleased to offer our support for H.R.4175,
which will help put the brakes on discriminatory taxes on consumers who rent
cars. We thank you for inviting NCL to share our views with you today and urge
you to support this important legislation.
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Mr. CoHEN. Thank you, Ms. Greenberg, and we will now have
the questioning session, and I will recognize myself for 5 minutes
of questioning. Mr. Firestine, you have got the government perspec-
tive. Taxes—if you have a property tax, everybody pays at the
same rate. Sales tax, pay at the same rate.

Why do people that rent cars pay higher taxes than those people
proportionately than those that own cars? Why should there be a
special tax on folks that rent the car and use it for a week or short
term than those who have it for a year? There is not such a tax
on renters of apartments per month or necessarily. Why is that? Is
that fair?

Mr. FIRESTINE. Okay, I am glad to respond to that. And again,
our emphasis here is that state, you know, tax policy is a decision
made at the local and state level by elected officials. There is a
whole combination of factors that go into deciding what is the right
portfolio of taxes to have to support services.

Once you have decided what you are going to offer whether it is
education, all the community needs that are trying to be met
through these local governments, let us start with the property tax.

Even though everybody may pay the same rate, the burden is
going to be different from taxpayer to taxpayer. There are tax cred-
its that are included. It is based on the assessment of the house.
Likewise with——

Mr. COHEN. But the assessment, there is a correlation in your
ability to pay because there is ability to purchase. So if you can
purchase a $100,000 house, your assessment is at that rate or if
you purchase a million dollar house your assessment is at that
rate. There is some correlation.

What is the correlation with having a car for a week that you
rent as distinct from having a car for a year that you own?

Mr. FIRESTINE. Well, again, I would——

Mr. COHEN. And I am not asking—and I appreciate your knowl-
edge, and your acumen and your professorial experience, but I am
asking you this question not as a government witness, to give me
a government answer, because obviously I know that. I am asking
you as a person who considers justice and fairness and the philos-
ophy professor to give me the answer.

Mr. FIRESTINE. And that is what I am saying. I would say, you
know, from a tax policy perspective, you know, since it is a con-
sumption tax like the sales tax that you mentioned earlier, you can
choose whether or not you want to participate in that service,
whether you——

Mr. CoHEN. You can choose—if you travel to Los Angeles, you
can say I am going to be in Los Angeles and instead of renting a
car I am going to walk?

Mr. FIRESTINE. No, you could——

Mr. COHEN. You could. You would have a very weird trip.

Mr. FIRESTINE. You have other alternatives. You could take

Mr. COHEN. What are your alternatives? A cab?

Mr. FIRESTINE. A cab.

Mr. CoHEN. That is insane in Los Angeles. Nobody takes the cab.
I tried to find one last week. They don’t have cabs. It is not New
York.
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Mr. FIRESTINE. But again, I—my point is these are local taxes
decisions. There are other taxes out there that are very similar to
the rental car taxes. I mean, cell phone taxes were mentioned.
They are a primary source of funds for Montgomery County. We
tax cell phones. There are tobacco taxes in the state of Mary-
land

Mr. COHEN. But you tax cell phones based on having a cell
phone, not on having it for a week. You are really not getting to
the point that I think is germane. You discriminate and charge
people that rent cars a large tax, and what is the basis?

What is the rational connection? What is the nexus? Is there one
or is it just we trust and put in our elected officials total discretion?

Mr. FIRESTINE. Again, I think that is my point is that, you know,
that is a local elected official’s decision to make in terms of how
much to tax.

Mr. COHEN. I got you. I got you.

Ms. Greenberg, your grandmother’s philosophy, we have heard
from people that want to have us protect them from Internet access
taxes, from—from hotel industry wants us to talk about taxes, and
satellite television. They all claim that these taxes are goniff taxes,
too. To paraphrase your grandmother, why should this goniff be
different from all other goniffs?

Ms. GREENBERG. Well, you know, I said in my statement that
consumers feel like they are getting nickel and dimed, and they
are. This bill is an opportunity to say no and say enough with re-
gard to this particular tax.

I mean, I would be right there fighting a lot of the taxes and fees
that are imposed on consumers which we as consumers don’t have
any understanding where that money goes. So here we have a bill
that gives us an opportunity——

Mr. COHEN. So you have got a forum?

Ms. GREENBERG [continuing]. To articulate some of the——

Mr. CoHEN. Right.

Ms. GREENBERG [continuing]. Concerns we have about this fee
but I don’t love the fees that I have to pay on my cell phone bill
either.

Mr. COHEN. I got you. Ms. Greenberg or Mr. Wagner, do you see
any connection, any nexus, logical nexus other than this is an op-
portunity to grab some money on having this extra tax on rental
car users? Nobody sees a nexus?

Mr. WAGNER. Chairman, I will speak to that. On the—I think
you have captured the essence of the issue here about fairness.
There truly is no nexus typically between the taxes imposed and
the purpose for which the rental itself.

The issue here is generally that the taxpayer or the taxing entity
sees these as easy targets; that these people are non-voting resi-
dents who typically live out of town. They are taxes have the end
impact of discouraging travel, punishing the low and moderate in-
gome individuals and throwing a wrench into the American auto in-

ustry.

Mr. CoHEN. Thank you, Mr. Wagner.

My 5 minutes have expired, and I will now recognize Mr. Franks.

Mr. FRANKS. Well, thank you, Mr. Chairman. You know, it is al-
ways a challenge when you are dealing with competing interests
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like this. I think it was Fred Bastiat said that, you know, “Govern-
ment is that great fiction through which everyone endeavors to live
at the expense of everyone else.”

And one of the challenges we are having to deal with here is one
that some of the founders had to deal with as well. You know,
when they had the Articles of Incorporation they needed some kind
of a mechanism to create interstate commerce. And they knew that
if they just let, you know, it would be a free-for-all. That it would
end up being kind of a disaster.

And yet I am afraid that some of my liberal colleagues would, if
they decided to mandate that all Members of Congress had flying
saucers, that they would reference the commerce clause in the Con-
stitution as a basis for giving them that authority.

So it is kind of a, you know, kind of a tug-of-war here between
the commerce clause rightfully interpreted and the second—I am
sorry, the 10th Amendment.

And so, you know, I am convinced here that the real issue is dis-
criminatory. What is a discriminatory tax? And if there is a dis-
criminatory tax, then it seems to be something that needs to be ad-
dressed. And that is my own position that there is evidence that
there is a discriminatory tax burden here and that that is why we
should address it.

Now I am not sure, as I said in my opening statement, that this
bill is the best way to do that. And I am hoping that somehow it
will catalyze a discussion that will make sense to everyone, you
know, at least every reasonable person and that we can deal with
that.

So I guess with that, Mr. Wagner, I would like to start with you.
What is the dollar burden on rental car companies and consumers
of these discriminatory taxes? Just give us a little kind of a picture
of it.

Mr. WAGNER. The collective amount of dollars that have been
raised is typically over $7 billion a year. That is the amount of rev-
enue that is being collected from the travelers that fly into a par-
ticular town to rent cars or from in-state, in-community renters.

Mr. FRANKS. Well, I know the big challenge is distinguishing be-
tween an ordinary taxation and a discriminatory taxation regime.
How would you make an effort to make that distinction between
ordinary taxation and discriminatory taxation?

Mr. WAGNER. Well, I think when the tax that is applied to a sin-
gle group of individuals that is not generally based upon or im-
posed upon a broad base of taxpayers, a tax that is dispropor-
tionate and falls upon a segment of the community would be dis-
criminatory.

And I think these rental taxes are very clearly discriminatory
when you look at the other modes of transportation in interstate
commerce which have been regulated and addressed already by
Congress. With the 4R Act, the railroads were protected, the buses
were protected, trains.

And I think at one point in time states targeted bus tickets and
interstate bus travelers and Congress stepped in to protect them
because those taxes were discriminatory in that mode of transpor-
tation.
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And I think this is a similar situation where a particular group
of taxpayers has been identified and has been targeted and dis-
criminated against with a specific tax that the rest of the popu-
lation and the rest of the community does not need to pay.

Mr. FRANKS. Well, Mr. Firestine, I might ask you the same ques-
tion. How would you distinguish between a discriminatory tax
and—and an ordinary tax? Or would you make that distinction
given some of your fundamental predicate?

Mr. FIRESTINE. Well, I think it is a good question because, you
know, I think discrimination, trying to define that, would be a chal-
lenge. And I guess my point is those are issues that are best left
to local elected officials to try to come up with a group of taxes on—
and where the burden falls relative to thinking about this issue of
discrimination.

Certainly local and state officials don’t want to tax a business out
existence and to the extent a business is needed for—I mean, rent-
al car companies do provide jobs in our community so certainly we
are not going to do something that would jeopardize the ability to
have those jobs continue in our community.

Likewise, it is instrumental because people won’t take a cab,
they would rather have a rental car, and it is critical to people
coming to the state of Maryland because they want to be able to
drive around and see the Bay and certainly you are going to set
your tax policy so that it doesn’t preclude those rental car compa-
nies from doing business in the state of Maryland.

But again, you know, those are local decisions that are made in
that context. You know, in terms of nexus too, if I could just make
a point about that, I have heard several times the comment that,
you know, they are being used for stadiums and other things.

First of all, it is a tax. It is not a fee, so it—to me, since it is
a tax, it can be utilized for various purposes. Tobacco taxes, for ex-
ample, go to the general fund and aren’t necessarily used for smok-
ing cessation programs. Cell phone taxes aren’t used to build cell
phone towers, things like that. So I do think those, again, are local
decisions for local elected officials to make.

Mr. FRANKS. Well thank you. The Chairman is indulging me here
very briefly. Mr. Wagner, assuming the Congress agrees with you
and passes H.R. 4175, how do you distinguish between rental cars
and other businesses that may come looking for what might be con-
sidered preferential tax treatment from Congress?

Mr. WAGNER. Well, again, rental car companies, the rental car
industry, is uniquely a form of interstate commerce transportation
very similar to buses, trains, automobiles. We, by virtue of the fact
that the automobiles are transported and drive across state lines,
that they use and travel upon federally-funded highways, I think
that does set them apart. And much the way that buses, trains,
and airplanes were taken care of.

Mr. FRANKS. Mr. Chairman, it seems like one of the key prob-
lems here is that much of the tax burden falls on those without a
local vote and that is one of the challenges. So thank you for the
extra time.

Mr. CoHEN. Thank you. Since I gave you an extra minute, I will
take the privilege to distinguish your last remark. I think that it
falls on those that have the appearance of not having a vote but
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the reality from the testimony which we found which was news to
me is it really falls on the people who have a vote. It is just they
don’t realize it or think about it.

And so that is—when I voted for those taxes, I thought about,
well, they use the stadium. They go to the convention center. But
when I realized that most of the people in fact were local residents
who would have a fender bender or some other problem with their
car, then it does fall and you just don’t think about it per se.

With that, Mr. Scott of Virginia is recognized.

Mr. ScorT. Thank you. Mr. Wagner, can you respond to the ques-
tion I think Mr. Franks raised the question on what the Federal
role in all this is. Can you respond to that?

Mr. WAGNER. Well, I think under the commerce clause, Rep-
resentative, Congress is charged to regulate interstate commerce.
And I think with respect to this notion that Congress at this very
moment is considering stimulus packages and relief for local gov-
ernments, this bill in no way conflicts with that but in essence
complements that.

The stimulus money, the other revenues that are provided to
local governments generally are from broad-based taxes. These par-
ticular rental car taxes are not from broad-based imposition of-

Mr. Scort. Well, the question was what the Federal role is in all
of this because in stimulus package a lot of, I mean, states tax a
lot of things and I mean we have had other hearings on that var-
ious question because they start crossing state lines and every
state whose line is crossed wants to get a little piece of it. Where
is the Federal role for deciding how the tax would be imposed?

Mr. WAGNER. Well the authority for Congress to become involved
centers around the comm