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REVIEW OF THE DOD PROCESS FOR ASSESSING THE RE-
QUIREMENTS TO IMPLEMENT REPEAL OF DON'T ASK,
DON’T TELL

HOUSE OF REPRESENTATIVES,

COMMITTEE ON ARMED SERVICES,

MILITARY PERSONNEL SUBCOMMITTEE,
Washington, DC, Wednesday, March 3, 2010.

The subcommittee met, pursuant to call, at 2:45 p.m., in room
2118, Rayburn House Office Building, Hon. Susan A. Davis (chair-
woman of the subcommittee) presiding.

OPENING STATEMENT OF HON. SUSAN A. DAVIS, A REP-
RESENTATIVE FROM CALIFORNIA, CHAIRWOMAN, MILITARY
PERSONNEL SUBCOMMITTEE

Mrs. Davis. Good afternoon everybody. Today the subcommittee
will hear testimony about the Department of Defense’s process for
implementing a repeal of Don’t Ask, Don’t Tell. The President has
made clear that this fundamental injustice should not be tolerated.

Now, Secretary Gates and Admiral Mullen have set in motion a
study group to determine what needs to be done to implement re-
peal of this law, and they have called for a comprehensive exam-
ination. And this issue deserves no less. When it comes to repeal,
the question is not whether, but how and when.

The President and our civilian and military leadership in the
Pentagon have stated the need for repeal. A majority of Americans
now see repeal as not only in our national security interest, but
also in standing with the principles of America. I would ask those
who oppose repeal to join us on the right side of history.

I understand and support the position of our civilian and military
leadership that comprehensive analysis should accompany any de-
cision of this importance, to include outreach to service members
and their families, to ensure we understand all perspectives on the
issue.

The purpose of this hearing is for the witnesses to help the sub-
committee understand what you want to learn and how you plan
to become better informed about any possible challenges sur-
rounding repeal of Don’t Ask, Don’t Tell. Since the Department
does not customarily poll service members before making these
tough personnel decisions, we need to know what type of informa-
tion you are seeking that will allow the Department to craft and
implement a policy that will be successful.

While I appreciate the intent of this review, I believe the evi-
dence would suggest a quicker solution is possible and, indeed, nec-
essary. Public opinion supporting repeal is strong, and as the
public’s tolerance for open service grows, so too do the financial and
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readiness costs of the policy that removes members of the volunteer
force, many with critical skills, at a time when other service mem-
bers are seeing repeated deployments to Iraq and Afghanistan.

Additionally, our North Atlantic Treaty Organization (NATO) al-
lies serving beside us in Afghanistan and other nations have moved
to accept the service of openly serving men and women, and have
experienced no loss in unit cohesion and combat readiness.

And finally, the 1993 RAND study on the strategy needed to suc-
cessfully implement repeal provides a blueprint that can be quickly
updated to fit today’s environment. In my view, part of this blue-
print should include a moratorium on discharges while the Depart-
ment decides how to implement repeal.

I was disappointed that the Secretaries of the military depart-
ments and the service chiefs viewed a moratoria on separations
during the study process as potentially disruptive, and I believe
that there is a way to stem the tide of these painful and unneces-
sary discharges, especially those instigated by third parties, and
avoid subjecting the force to confusion about the direction of this
policy. Sound, positive leadership can and will be the key to bring-
ing an end to the separation of gay men and lesbians and ensuring
that readiness and unit cohesion do not suffer as a result.

To assist us in understanding the repeal process, we are fortu-
nate to have the top personnel official at the Department of De-
fense (DOD) and co-chairs of the working group tasked with the re-
spo(rllsibility to fulfill Secretary Gates’ call for a comprehensive
study.

I would like to introduce our panel today. Secretary Clifford L.
Stanley, the Under Secretary of Defense for Personnel and Readi-
ness; General Carter F. Ham, United States Army Commanding
General, U.S. Army Europe; and Honorable Jeh C. Johnson, Gen-
eral Counsel of the Department of Defense.

Welcome to each of you, and I want to thank you for being here.
We recognize the difficulty of your presence here today and that
you really have not had a chance to embark on this study, but it
is important, and I think it will be helpful for us to hear from you,
but also perhaps for you to hear the views of the members of this
subcommittee.

[The prepared statement of Mrs. Davis can be found in the Ap-
pendix on page 35.]

Mrs. Davis. Mr. Wilson, do you have some opening remarks.

STATEMENT OF HON. JOE WILSON, A REPRESENTATIVE FROM
SOUTH CAROLINA, RANKING MEMBER, MILITARY PER-
SONNEL SUBCOMMITTEE

Mr. WILSON. Yes, Madam Chairwoman Davis, I join you in wel-
coming our witnesses, all three of whom are appearing before us
for the first time. Unlike most hearings when we receive testimony
from task forces and study groups at the completion of their work,
this time we will have the opportunity to examine and assess the
objectives and scope of the work of the study group just beginning
its efforts. This also gives us the opportunity to shape the group’s
work effort.

We have heard clearly from the senior leadership of the Depart-
ment of Defense and each of the military services of the importance
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of this study and the necessity of doing nothing to repeal, change,
or suspend current law until this group study completes its work.
I fully support such an approach.

Furthermore, I believe until this committee and Congress have
had the opportunity to review and assess the recommendations of
the study group and those of the Department of Defense, which we
expect at some point after December 2010, we should not rush sud-
denly into action. I am sure our witnesses know Ranking Member
McKeon wrote the Secretary of Defense and Chairman of the Joint
Chiefs of Staff in January setting out a series of issues to be exam-
ined, as well as requirements for evidence to be presented to Con-
gress before Congress could make an informed judgment about the
repeal of section 654, title 10, U.S. Code. I ask unanimous consent
that the letter and the attachment be entered into the record.
Thank you.

[The information referred to can be found in the Appendix on
page 49.]

Mr. WILSON. Further, I ask the staff now to distribute copies of
Mr. McKeon’s letter to members of the subcommittee, some of
whom may not be familiar with it, and to the witnesses.

The central focus of the letter is the fourth paragraph, reflecting
the fact that the responsibility for deciding this issue rests with
Congress, not the President, the Secretary of Defense, or the Chair-
man of the Joint Chiefs.

The fourth paragraph reads, “Ultimately, one responsibility of
this committee is to ensure that legislation enacted improves the
readiness of the Armed Forces. No action to change the law should
be taken by the administration or by this Congress until we have
a full and complete understanding of the reasons why the current
law threatens or undermines readiness in any significant way,
whether a change in law will improve readiness in measurable
ways, and what the implications for and effects on military readi-
ness, cohesion, morale, good order and discipline are entailed with
the change in the law.”

Given its mandate from the Secretary of Defense, I am concerned
the study group will focus its efforts solely on the third require-
ment, the implications of change, and not present Congress with
evidence to decide the first two fundamental issues: one, why cur-
rent law threatens or undermines readiness in any significant way;
and two, whether repeal of the current law would improve readi-
ness in measurable ways. If the study does not address these
issues, then its overall credibility and usefulness for the congres-
sional decision-making process will be significantly undermined.

I would ask during the course of this hearing for Mr. Johnson
and General Ham to commit to us that they are fully and objec-
tively to explore the first two fundamental issues raised by Mr.
McKeon and present the evidence of that examination in their final
report. Secretary Stanley, this is a tough issue to break in on, but
it is one that your predecessors have had to deal with.

As you know, a central argument of the proponents for the repeal
of section 654 is that repeal is a military necessity, because in time
of war the military services need every willing and able person to
serve, and the discharge of more than 13,000 people because of sec-
tion 654, since 1993, has hurt military readiness.
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Your predecessor, Dr. David Chu, addressed this issue in July
2005, in the fourth year of the global war on terrorism, when he
testified before this committee. “It, the loss of personnel due to sec-
tion 654, is not, speaking frankly, a significant factor in our attri-
tion experience, and the loss generally occurs early in someone’s
service.”

I would like to hear from you today whether you agree or dis-
agree with Dr. Chu’s assessment, and whether you agree with the
advocates for repeal of section 654 that repeal is a military neces-
sity.

Further, I would like to hear from you whether the discharge of
personnel under section 654, especially during the time of war, has
negatively impacted the readiness of our military services in any
measurable or significant way.

Based on the data recently provided to this committee by the De-
partment of Defense and military services, I would guess your ob-
jective assessment would be that you would agree with Dr. Chu.

For example, during fiscal year 1999 through fiscal year 2008, 8
of those years being wartime years, the military service separated
more than 1.9 million people; 8,300 of those, less than one-half of
1 percent, were as a result of section 654. That is about 800 people
being discharged per year. And unless you contradict me, that is
not a significant loss from an overall DOD manpower perspective.

Moreover, your Department’s own data shows that the discharge
of personnel under section 654 has not affected the ability of the
military services to recruit or retain high quality people in num-
bers that meet or exceed Department requirements. According to
the Department data, fiscal year 2009 was the best year for recruit-
ing in the active duty, national guard and reserve forces in the his-
tory of the all volunteer force.

Nor has section 654 inhibited the ability of the Army, Marine
Corps, and the Army National Guard to increase manpower signifi-
cantly while fighting two wars and at rates of annual growth ex-
ceeding expectations.

Furthermore, the Department’s own data undercuts the assertion
that section 654 must be repealed because in time of war this na-
tion needs to attract and retain all the qualified people it can who
want to serve.

For example, both the Navy and Air Force have made significant
manpower reductions during the last 10 years, totaling some
77,000 personnel. To achieve such reductions the services used
measures not only to reduce the numbers of new recruits, but also
to entice or force people to leave the service. In short, both services,
in time of war, for reasonable and justified good of the service rea-
sons, have denied service to tens of thousands of persons who oth-
erwise qualified to serve and wanted to serve. Such actions, it
seems to me, only reinforce the congressional finding in 1993 that
there is no constitutional right to serve in the military.

Dr. Stanley, taken as a whole, the Department’s own data over
the last 10 years refutes the argument that repeal of section 654
is a military necessity, and supports General Conway’s statement
that current law appears to be working well. If you disagree with
regard to the conclusions drawn from the Department’s data, we
would like to hear from you today on this point.
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Before closing, I would like to come back to some critical ques-
tions raised by Mr. McKeon’s letter and ask for assurances from
Mr. Johnson and General Ham that the study committee will ad-
dress them in detail.

A critical area that needs to be examined by the study group is
the impact of a repeal of section 654 on military family readiness.
As our Chairman, Ike Skelton, frequently points out, “If mama
ain’t happy, nobody is happy.” Family readiness today equates to
military readiness. How families feel about military service has a
direct impact on retention, and repeal of section 654, that will have
a direct impact on military family culture.

Tied closely to the potential impact on military family readiness
and culture 1s the issue of eligibility for benefits. Specifically, Mr.
Murphy’s bill, H.R. 1283, to repeal section 654, would not require
dependent benefits to be provided if such provision would be in vio-
lation of the Defense of Marriage Act. Such a prohibition would
seem to extend to any federal benefit, such as veterans benefits, for
which married military spouses and dependents or survivors of
military personnel are eligible.

Knowing that family readiness is a major factor in maintaining
the all volunteer force, Mr. McKeon asked for an evaluation of the
limitation of benefits created by the Defense of Marriage Act in
H.R. 1283. In terms of its effect on cohesion, morale, good order
and discipline, would enactment of this limitation create a wide di-
versity of benefits between legally married couples and families, re-
gardless of their orientation? If so, how would this diversity of ben-
efits affect family readiness, morale and cohesion? To effectively
implement a repeal of section 654 in a manner that does not create
disparities between the benefits of legally married couples, regard-
less of their orientation, would the Defense of Marriage Act have
to be repealed or amended?

Finally, a key element of Mr. McKeon’s request is the need for
credible, substantive, comprehensive and objective data and infor-
mation from the Department of Defense. I am concerned the De-
partment of Defense may be creating actual or perceived obstacles
to achieving that objective. Specifically, we understand the study
group considering has contracted with RAND to carry out on a po-
tential repeal of section 654. If accurate, I believe the study group
will prejudice from the outset the perceived credibility and objec-
tivity of the results and recommendations. I say this because
RAND’s 1993 effort raised significant concerns about its com-
prehensiveness and objectivity.

More recently, RAND’s prejudgment, as well as lack of original
work, was evident in a November 2009 report that used data col-
lected by the Palm Center to support, not surprisingly, the repeal
of section 654. We understand RAND is a well-recognized and com-
petent research entity in many areas. However, given RAND’s his-
tory on this issue, I believe even if RAND were able to produce a
product that was comprehensive and objective in the study group’s
view, it will never be seen as such by others and will ultimately
poison the overall perception of the study group’s efforts.

To help minimize potential criticism that the group study’s sur-
vey methods and instruments were designed to cook the books to
support the President’s desires, I would strongly recommend the
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Department rely primarily, if not exclusively, on its own significant
in-house survey and study capabilities; that any external survey,
polling or studies not done by the Department be carried out by
reputable organizations that have not previously done study poll-
ing, survey, or analysis work on this issue; and that you engage
both proponents and opponents of section 654 to help shape the
survey and study questions.

I appreciate the patience of the witnesses and my colleagues for
this longish opening statement, but given our limited ability to
question the service chiefs, I thought it was necessary to get some
of the more critical issues out on the public table in order to ensure
this study group and the Department of Defense could address
them in this hearing. And I look forward to your testimony.

Mrs. Davis. Thank you, Mr. Wilson.

[The prepared statement of Mr. Wilson can be found in the Ap-
pendix on page 38.]

Mrs. Davis. And Secretary Stanley, do you want to begin? Once
again, thank you to all of you for being here.

STATEMENT OF DR. CLIFFORD L. STANLEY, UNDER SEC-
RETARY OF DEFENSE FOR PERSONNEL AND READINESS,
U.S. DEPARTMENT OF DEFENSE

Dr. STANLEY. Absolutely. Good afternoon, Chairwoman Davis,
Mr. Wilson, other members. I am, first of all, honored to be here
to represent the men and women in uniform who are serving today,
and their families. I have been on the job now for just about two
weeks. I have to assure you I hit the ground running, and this
being the first hearing, and I am looking forward to your questions.
We have prepared a joint statement that I believe you have—my-
self, Mr. Johnson, and General Ham.

[The joint prepared statement of Dr. Stanley, Mr. Johnson, and
General Ham can be found in the Appendix on page 45.]

Dr. STANLEY. And at this time I will turn it over to them for at
least the opening comments here.

STATEMENT OF HON. JEH C. JOHNSON, GENERAL COUNSEL
OF THE DEPARTMENT OF DEFENSE, CO-CHAIR OF THE
DON'T ASK, DON'T TELL WORKING GROUP

Mr. JOHNSON. Thank you very much. My name is Jeh Johnson.
I am general counsel for the Department of Defense. As Secretary
Stanley pointed out, you have our prepared written statements.

I would just like to say, in summary, that Secretary Gates has
appointed General Ham and me to co-chair this working group.
The goal of our working group is to assess the impacts of a repeal
of 10 U.S.C. 654, should the Congress decide that is the course of
action that it should take, and to develop an implementation plan
for repeal—should there be repeal—and to understand all of the
issues associated with the repeal of 10 U.S.C. 654.

We are at the outset of that process. We are just beginning at
this stage. General Ham and I both are committed to conducting
an objective, thorough, and comprehensive assessment of the repeal
of 10 U.S.C. 654. Some of the guiding principles that we have set
for the working group are as follows:
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One, that we should enlist the views and the opinions of a broad
array of people within the service as well as, as Congressman Wil-
son has pointed out, military families. We believe that is impor-
tant. I know Secretary Gates believes that is important. And we
have asked working group members to set aside their personal
opinions regarding repeal or not repeal and to go about their work
in an objective, comprehensive fashion, because, frankly, that is in
my experience the best way in which members of the U.S. military
go about their work, if we are all asked to set aside our personal
opinions and do the best we can as an objective, thorough analysis.

We intend to solicit the views of organizations and groups that
are familiar with the issue, not just within the active duty force,
but organizations that have spent a considerable amount of time
studying policies, studying the potential for repeal of the policy.
And that includes groups that have a diverse range of opinions on
the issue. We are determined to do that.

We are also determined to conduct our review in a way that
minimizes any disruption to our activities on the front lines. We
are engaged in two wars right now. So that is one of the guiding
principles Secretary Gates has given to us, among others. So, I
think we all look forward to your questions.

[The joint prepared statement of Mr. Johnson, Dr. Stanley, and
General Ham can be found in the Appendix on page 45.]

STATEMENT OF GEN. CARTER F. HAM, USA, COMMANDING
GENERAL, U.S. ARMY EUROPE, CO-CHAIR OF THE DON’T ASK,
DON'T TELL WORKING GROUP

General HaMm. Chairwoman Davis and Congressman Wilson,
members of the committee, thanks for allowing us to come here
today. When I was informed that Secretary Gates had selected me
to co-lead this working group along with Mr. Johnson, I will admit
to feeling humbled, honored and, frankly, a little bit nervous all at
the same time. I would also tell you that I feel a strong obligation,
consistent with our terms of reference, to ensure we have broad
representation and engagement of the force and of their families.

To that end, we have built a team that includes a wide variety
of ranks, ages and military specialties. All services, to include the
Coast Guard, are included. We have members from the national
guard and from the service reserves. Key in our effort is to ensure
the enlisted force has a prominent role.

Seated behind me is Fleet Master Chief Scott Benning, United
States Navy, who is the senior enlisted leader for the DOD working
group. He reports to no one but Mr. Johnson and myself, and has
full access to all that we do. All of us in uniform who are privileged
to participate in this effort understand the special trust and con-
fidence placed in us by you, by our Department senior leaders, and
most importantly, by our fellow service members and their families.

We shall do our very best every day to merit that trust. Thank
you.

[The joint prepared statement of General Ham, Dr. Stanley, and
Mr. Johnson can be found in the Appendix on page 45.]

Mrs. Davis. Thank you very much. I certainly appreciate your
opening comments. And I know we have a number of members
here. We are going to go to the five-minute rule. And we are cer-
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tainly hoping to have two rounds if we can. I am sure we are going
to be interrupted by votes along the way as well, but we will do
the best we can.

And I understand, I believe, Mr. Johnson, you have a 4:00 stop;
is that correct?

Mr. JoHNSON. I have an invitation from the Senate Armed Serv-
ices Committee to come see them at 4:30.

Mrs. DAvis. At 4:30. Okay. Thank you so much for that.

First, I wanted to just clarify the objective of the working group.
The Secretary of Defense memorandum to the co-chairs of the com-
prehensive review infers that the objective of the working group
may not be to facilitate repeal when it states, “the assessment of
the implications of such a repeal, should it occur.”

I am just wondering, what does that say to you? I think that, you
know, you really did try to clarify it, Mr. Johnson. But I am just
wondering, is there anything you want to add to that in terms of
clarifying what you believe the objective of this study is?

Mr. JOHNSON. Well, Secretary Gates said a month ago in his tes-
timony that the question is, in terms of the guidance we have from
the President, the issue is not whether but how best. And I know
Secretary Gates believes that if the Congress and the President de-
termine that repeal of the law is appropriate, we should go about
that in a careful, deliberate fashion and think through the issues
associated with repeal.

And that is what he has appointed us to do, should repeal occur.
So I hope I have answered your question.

Mrs. DAvis. What aspects of the military environment that Sec-
retary Gates and Admiral Mullen consider critical to the successful
implementation of repeal that require research, study and collec-
tion of information, can you clarify what aspects require that?

And then I think, really, my basic question is, you know, what
do you want to know, and how are you going to find out?

Mr. JOHNSON. The aspects that come to mind immediately are
some of the things you seem to make issue of in the terms of ref-
erence that were made public, I think, yesterday.

First of all, readiness, impact on readiness. We are engaged in
two conflicts right now. I know Secretary Gates would like to know,
and I know our leaders would like to know, and I assume the Con-
gress would like to know what the impact, if any, either way,
would be on recruiting and retention. As I mentioned earlier, we
are interested in assessing the impact on what we call family readi-
ness, our military families and unit cohesion.

So the way I would sum it up is to say the impact on readiness,
impact on family readiness, and the effects, if any, on recruitment
and retention.

Mrs. Davis. Have you all had a chance to think through—and
again, I know that this may be premature—how you intend to get
that information? We all can anticipate that there might be some
surveys, but I also would wonder about face-to-face interviews that
might be helpful as well.

We know that we have all had, you know, the discussions here
around post-traumatic stress disorder (PTSD), for example, and the
questions that are asked of returning troops, which may or may not
be valid down the line.
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And I am just wondering, you know, whether there is an antici-
pation of a lot of face-to-face discussion, whether it would be done
more under surveys, and how we reach out to families. What do
you think is likely going to be a good vehicle for this?

General HAM. Madam Chairman, I think the issues that you
have addressed are exactly what we are thinking about. We in
principle—what Mr. Johnson and I are envisioning at the direction
of the Secretary of Defense is wide outreach to get a wide variety
of views. In that effort, we envision a survey instrument of the
force and of their families to get their sense on the issues that are
outlined in the terms of reference.

We absolutely agree with you that that survey must be enriched
by personal contact, focus groups, if you will, some of them specifi-
cally targeted to specialized groups and families within the Depart-
ment of Defense, active, reserve and national guard. We think that
personal interaction is very important.

And thirdly, we envision outreach through social media, so that
a wide variety of individuals, both within the Department of De-
fense and without, who will have views on this matter have an op-
portunity for their voice to be heard.

Mrs. Davis. Do you anticipate that—focusing on whether or how,
or a combination perhaps of both?

General HaM. It really is on “how.” As you indicated, Madam
Chairman, we don’t poll the force on difficult decisions of should we
do this or should we not do that. In this regard, it is much more
important for us to, as we survey the force and conduct these focus
groups and reach out to groups, is to understand the implications
of repeal, should it occur, so that necessary policy adjustments, if
required, can be foreseen and envisioned. So it is “how.”

Mrs. DAvis. Thank you. Mr. Wilson.

Mr. WILSON. Thank you, Madam Chairman. Again, thank all of
you. And first time here, good luck.

And Mr. Johnson and General Ham, I am concerned that the di-
rection given to you by the Secretary of Defense will not result in
your study group examining two fundamental questions: whether
current law threatens or undermines readiness in any significant
way; and two, whether repeal of current law would improve readi-
ness in measurable ways.

Would the two of you commit to us today that you will examine
these two questions as part of your study and provide the Secretary
of Defense with your data, findings, and recommendations regard-
ing them?

And General Ham, in your personal view, do you believe these
questions should be examined? If examination of these two issues
is not in your current charter, would you object to them being
added, either by the Secretary of Defense or by Congress?

Mr. JOHNSON. I think, Congressman, let me start. I think that
if we do a comprehensive and thorough job, a necessary component
of that would be to look at the two questions you raised.

Mr. WILsSON. Thank you.

General HAM. Congressman, I would agree. It was again clear to
me in the terms of reference and in our discussion with the Sec-
retary of Defense that military readiness and effectiveness must re-
tain primacy here; that is, that is what you expect of us, that is
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what the nation expects of us, and we will clearly examine that as
directed in the terms of reference.

Mr. WILSON. And in looking at both of your backgrounds, I am
very impressed, and so I am not surprised at the high integrity
that you both just indicated. Thank you very much.

Dr. Stanley, taken as a whole, the Department’s own data over
the last 10 years with regard to recruiting, retention, and end
strength, as well as practices of the Navy and Air Force to reduce
manpower levels in wartime, refutes the argument that repeal of
section 654 is a military necessity, and supports General Conway’s
statement that current law appears to be working.

Do you agree with this assessment? Why or why not?

Dr. STaANLEY. Well, in my opening statement I said that I have
been here for a couple of weeks, but I am not new to this discus-
sion. As I joined the Secretariat, my marching orders were pretty
clear. I am open-minded. The Secretary of Defense has given me
some orders here that basically lay out exactly what we are ex-
pected to do, which is to study, make an assessment, and do a re-
view to look into the questions or the issue that you are raising
right now. So agreeing or disagreeing with General Conway would
actually be part of, at the end of the day, the process of exactly
what do we have in the assessment.

Mr. WILSON. And again, your background is such that I take
what you say very accurately. And General Ham, I would like to
have your personal views on, one, whether the repeal of section 654
is a military necessity; and two, whether you agree with General
Conway that current law, that section 654 is working.

General HAM. Congressman, my personal view is that we should
carefully study the implications of repeal, should that occur, before
we make change. And I believe that is precisely what Secretary
Gates has charged Mr. Johnson and myself with doing.

Mr. WILSON. Thank you. And Dr. Stanley, based on the data pro-
vided by your Department, discharge of people under section 654
does not seem to have had any effect on the quality, ability of the
military services to recruit and retain high-quality people in num-
bers that meet or exceed Department and service requirements.
Moreover, section 654 has not inhibited the Army, the Marine
Corps or national guard from rapidly expanding their manpower
levels, while fighting two wars, at rates of growth that exceeded ex-
pectations. Do you agree with the assessment that section 654 is
no significant barrier to successful recruiting, retention, and end
strength growth in wartime?

Dr. STANLEY. Congressman, I hope that the assessment or the re-
view that we are going to be doing will be able to answer that
question. I can’t answer that question right now, but I will say that
I know that as we go forward we will be able to answer more accu-
rately in the future. I am sure we will.

Mr. WILSON. Again, thank all of you for your effort. I wish you
well as you pursue this issue. And I yield the balance of my time.

Mrs. DAvis. Thank you. Dr. Snyder.

Dr. SNYDER. Thank you, Madam Chairman. And thank you for
doing this hearing. Gentlemen, thank you for being here. I appre-
ciate your work at this important time in our history. I want to as-
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sure you, I think your work is not only important, but it will be
used.

I know that there are people who are opposed to changing this
policy. The policy will be changed. I mean, even some of those peo-
ple who are opposed to the change recognize it will be changed.
There is a generational thing going on here. America is changing,
the world is changing, and your work will be put to good use.
Whether it will be this month, this year, next year, the following
year, I don’t know. But if you do a good job, you will provide guide-
lines to your country and your military. And we appreciate your
work.

I wanted to ask, Mr. Johnson, you probably heard this question
I have asked about 17 times, and you and I have had some discus-
sions about the split of authority between the Ninth Circuit and
the First Circuit. And when I hear people say, as Senator McCain
has said, and my good friend, the Commandant has said, that the
current policy is working well, I have to ask what their definition
of working well is.

When you have different sections of the country under different
legal opinions about exactly what the reach and authority of that
law is, that is not my definition of working well.

My question is: How have you and the military responded in the
Ninth Circuit? What are you doing differently now in the States of
California, Idaho, Oregon, and Washington, in light of the Ninth
Circuit opinion which is not being appealed?

Mr. JOHNSON. Dr. Snyder, as you and I have discussed in the
past, the decision in Witt v. Department of the Air Force in the
Ninth Circuit creates what we lawyers call a split in the circuits.
The rule of law there is different than the rule of law in all the
other circuits. We in the Department of Justice have been very ac-
tively working through how that split in the circuits should be ap-
plied and implemented throughout the force. We have put out guid-
ance to our lawyers to inform them of the decision. I certainly
have. And we continue to work through how to address whatever
pending cases exist within the Ninth Circuit versus the other cir-
cuits. So it is something we are actively looking at right now with
the Department of Justice.

Dr. SNYDER. One of the service Secretaries made a comment here
at this committee last week, full committee, that they were apply-
ing the law nationally the same, consistently. And when I said, are
we ignoring the Ninth Circuit, there was a little bit of back-
pedaling. But it is a terrible problem, I think, for you to be in.

Now, the second part of that question is: What are you doing
with regard to—not at the legal level. I mean, you can certainly
take every case to the courts and lose at the District Court level
who will cite the Ninth Circuit over and over and over again to
States, or you can send direction to commanders and legal authori-
ties throughout those States that say there is now a category of gay
and lesbian service members that, if they meet these following cri-
teria, they indeed can serve, even though we know they are gay
and lesbian.

Now, have you made those kinds of statements?

Mr. JOoHNSON. Well—
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Dr. SNYDER. Otherwise, you are going to just have a series of liti-
gations, are you not?

Mr. JoHNSON. Well, the Wiit case, as you know, Congressman,
requires an intermediate level of constitutional scrutiny to the pol-
icy. We have to balance that against applying the law as the Con-
gress has given to us. We say consistently within the Department
of Defense that we apply the law, we faithfully implement the law
in as fair and as balanced a way possible. We have got to balance
that against the rule of law that Witt has created for us in the
Ninth Circuit. It is a complex exercise that we are working through
right now with the Department of Justice. I have had discussions
with them as recently as yesterday on this very topic.

Dr. SNYDER. So at this time, there have been no different direc-
tions given to base commanders, Judge Advocate General (JAG) of-
ficers, that a certain number of cases meeting certain criteria,
there is no reason to move ahead with those cases because they
would be overturned in the Ninth Circuit.

Mr. JOHNSON. Not right now, in any formal way, but it is some-
thing I am actively thinking about.

Dr. SNYDER. I will ask one quick question in my 13 remaining
seconds. In your terms of reference, you say, “Recommend appro-
priate changes of any of the Uniform Code of Military Justice
(UCMJ).” Is one of those provisions under consideration, the sod-
omy section that prohibits oral sex between married men and
women?

Mr. JOHNSON. We are undertaking a comprehensive review of the
UCMJ, and I would imagine that that would be one of the provi-
sions we would focus on. But the UCMJ is a focus of our review.

Dr. SNYDER. I understand. Thank you.

Mrs. DAvis. Thank you. Mr. Murphy is next.

Mr. MurpHY. Thank you, Mrs. Chairman. Thank you for every-
body on the group today. Mr. Johnson, General Stanley—and Gen-
eral Stanley, I know you are two weeks, and this is your first hear-
ing. So congratulations. And General Ham, I know, General Ham,
you mentioned that you were nervous a little serving as co-chair.
I am sure you were nervous as an 18-year-old infantryman, or I
should say paratrooper in the 82nd Airborne Division, but we are
not going to be asking you to jump out of any perfectly fine air-
planes today or in the future. But we do appreciate your service to
our country. We understand this is an issue that the American peo-
ple and our military care deeply about.

And I want to echo what Chairwoman Davis said, in that be very
clear that what we are talking about today is that this is a hear-
ing—it is not to discuss if we are going to repeal Don’t Ask, Don’t
Tell, because it has been pretty clear that President Obama, Admi-
ral Mullen, and Secretary Gates have already made it very clear
that we are going to repeal the law.

The discussion today, though, is how the services will implement
repeal in a way that will ensure that there is no disruption in our
force. I am grateful that you volunteered to co-chair the Don’t Ask,
Don’t Tell working group. We should move forward with care. And
we should also understand that this review, though, cannot be an
excuse for delay. Repeal must be a dual-track process. The working
group and the services must figure out how to implement the
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changes, but it is the Congress’ duty to change the law. There is
no reason why these two processes cannot happen simultaneously.

The 2010 Defense Authorization Act did not become law until Oc-
tober 28, 2009. The 2009 Defense Authorization Act became law on
October 14, 2008. My point is that if we attach repeal of Don’t Ask,
Don’t Tell in the fiscal year 2011 defense bill, it will not likely be-
come law until at least seven months from today.

Secretary Gates stated that the working group, your working
group, will have finished its work by December 1 of this year, 2010.
So Congress could put repeal language in this year’s Defense Au-
thorization Act with a delayed date of enactment, which is how it
is written currently. So the statute would be changed at the end
of this year, but full repeal would not take effect until sometime
in 2011.

Would you agree that this would give your group, your working
group, ample time to complete its study and prepare the services
for implementation of its findings?

Mr. JOHNSON. Congressman Murphy, I think that the approach
you have just outlined, there are some aspects of it that we should
carefully consider. I think there are some intriguing aspects to it.
I want to be sure that in our review, we hit all of the right issues,
make all the adequate, thorough assessments. I would think that
our review might inform what this Congress wants.

So our work is due to the Secretary of Defense on December 1.
That may well touch upon how the Congress decides to go about
repeal. So I want to think about and carefully study the approach
you have outlined. But as I see it, our work would not just be rel-
evant to any implementing regulations, but it may well be relevant
to how you fashion a legislative approach.

Mr. MURPHY. But Mr. Johnson, you would agree that at the same
time that you are working on the working group, the Congress can
get busy in looking at the repeal and have the debate about finally
repealing the law.

Mr. JOHNSON. I would not undertake to tell the Congress about
what to do with their timetable.

Mr. MURPHY. So you do not oppose Congress taking such action.

Mr. JOHNSON. I am not here to oppose or support any particular
congressional action. We are here to do an exhaustive, thorough,
comprehensive review of the impact of repeal of the policy.

Mr. MUrpPHY. Okay. Anybody else?

Opponents of the repeal argue that allowing open service mem-
bers would harm morale and unit cohesion. Yet my experience in
the Army and the stories that I hear from our young American he-
roes point to the exact opposite.

You know, one company commander who happened to be gay,
currently serving his second deployment in Afghanistan, wrote me
a letter recently that exemplified how Don’t Ask, Don’t Tell harms
unit cohesion. He discussed how his repeated deployments since 9/
11 have broken up his relationship with his partner, but also how
Don’t Ask, Don’t Tell made it impossible for him to confide in his
battle buddies. He had thought of suicide, but had no one to turn
to because of fear of losing his job.

He wrote to me. He said, and I quote, “Gay soldiers should have
the right to go to a commander, a first sergeant, or a battle buddy,
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and not have to worry about the ramifications of Don’t Ask, Don’t
Tell. The Don’t Ask, Don’t Tell policy shackles the hands of leaders
like me. It prevents us from giving our all to our troops and a sup-
portive leadership that they deserve.” The Don’t Ask, Don’t Tell
policy throws up walls between battle buddies.

There are an estimated 66,000 gays and lesbians currently serv-
ing, and they are the ones who are most impacted by Don’t Ask,
Don’t Tell. How is the working group going to take into account the
experiences and views of gay service members, like this officer,
without violating Don’t Ask, Don’t Tell?

Mrs. Davis. I hope we can get that response in as we continue,
and perhaps you can ask it again later. Okay, thank you. Mr.
Fleming. Dr. Fleming.

Dr. FLEMING. Yes, thank you, Madam Chairman. Just a com-
ment before I ask questions. I realize that the President wants this
policy, but he is not a king. We will have to vote on that. So I don’t
think that our President can decide unilaterally that we will repeal
Don’t Ask, Don’t Tell.

My question to the three panel members, first, is: Is the primary
purpose of our military to stand ready to protect Americans or to
be a force for social change? I would like to hear from each one of
you.

Mr. JOHNSON. The primary purpose of the United States military
is to defend the nation.

Dr. FLEMING. Okay. Yes, sir.

Dr. STANLEY. I concur. The primary purpose is to defend our na-
tion.

General HAM. Absolutely agree.

Dr. FLEMING. Yes, sir. Thank you.

I am not sure who is best able to answer this question, but I am
sure among the three of you, someone will be able to. How well are
we meeting recruiting goals at this point, or certainly in the year
20097?

Dr. STANLEY. We are not only meeting but exceeding in the ac-
tive, national guard and reserve, our goals across the board.

Dr. FLEMING. Okay. So that would certainly imply—I certainly
infer from that that our current policy doesn’t appear to be hurting
our recruitment abilities at this point. How many service members
were removed as a result of Don’t Ask, Don’t Tell policy in 2009?

Mr. JOHNSON. 428.

Dr. FLEMING. 428.

Mr. JOHNSON. That is the number that I have, 428.

Dr. FLEMING. And that is for the year 2009?

Mr. JOHNSON. I could be off by a couple, but I think it is 428.

Dr. FLEMING. Right. And what is the total size of our military?

Mrs. Davis. Excuse me, Mr. Johnson, if you could just make sure
that we hear you. Bring your mike—just put it a little closer to
you. That would be great.

Mr. JOHNSON. The number I mentioned was 428.

Dr. FLEMING. Okay.

Dr. STANLEY. Counting the approximate with national guard, re-
serve and active, because it is hard to separate total force, we are
about 3 million.
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Dr. FLEMING. Okay. So less than 500 out of 3 million. So it seems
to be certainly not a lot of people are being affected one way or an-
other, service members, at least being removed, I think we could
all agree percentage-wise, and I would just really open the floor to
what do you see, from your standpoint, what have you seen in
terms of the current policy and how it is adversely affecting readi-
ness for our military?

Mr. JOHNSON. Congressman, I will let General Ham answer that.
I will just at the outset say that we are at the beginning of the
process and that is one of the things that we are

Dr. FLEMING. Well, I am just asking you to draw on your experi-
ence. You know, to begin with, as I understand it, this—what we
are doing is pivoting off of a 1993 RAND study that studied not
whether to implement this policy, but how best to implement the
policy, and that we are going to try to I guess update the study.
Am I correct about that?

General HAM. Yes, Congressman, that is one of the things that
Secretary Gates has directed us to do.

Dr. FLEMING. Right. So I was just asking your personal opinions
and observations with your exposure to the military, what have you
seen, what observations have you made in which our current policy
has harmed our ability in terms of readiness and the ability to de-
fend the Nation?

General HawMm. It is clear to me, as a long-serving soldier, that our
military is clearly the best military in the world. The challenge to
us, and the task passed to Mr. Johnson and myself, is to assess the
impact on that standing, should the current law be repealed. So
that is what we shall endeavor to do.

We have not yet decided exactly how to do that. But we know
at the beginning of this process, that that is foundational to our
Worlk,dis to assess the impact on readiness, should the law be re-
pealed.

Dr. FLEMING. Any other gentlemen?

Mr. JOHNSON. Congressman, if I could just go back to your first
question. The primary mission of the United States military, as I
said, is to defend the nation. Having said that, I think that the
U.S. military is proud of the fact that it is one of the most diverse
institutions in America, and we have a track record for being a di-
verse institution.

Somebody once told me—and I don’t know whether this is, in
fact, true—but somebody once told me that the United States mili-
tary is the community where interracial marriage is most preva-
lent. It wouldn’t surprise me if that were, in fact, the case. But we
are very proud of our racial and cultural diversity of people who
are all dedicated to a common mission once they have been given
their orders to do something.

Dr. FLEMING. But you would agree that the primary purpose is
not to invoke social change, but to be ready for war, which we do
frequently around here, as you know.

So, thank you gentlemen.

Mrs. DAvis. Thank you. Mr. Johnson.

Mr. JOHNSON OF GEORGIA. Thank you, Madam Chairman, for
holding this hearing. I am in full support of and a cosponsor of
H.R. 1283, which my colleague, Patrick Murphy of Pennsylvania
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had the courage to introduce. And I am also in favor of doing right
by the people who are called, who give of themselves to protect the
rights that we hold dear. And whether or not they are gay, lesbian,
straight, bisexual, transgendered individuals, makes no difference.

If you were to cut people open, to dissect them, after you looked
at them, you would see that they have got eyes, ears, nose, mouth,
teeth, legs, two legs, two arms. They have, you go inside—I'm not
going to talk about what else I could see from the outside, but you
go inside, everybody’s got a brain, thyroid, heart that hurts when
you get discriminated against. Everybody’s got, you know, an intes-
tinal system, respiratory system. We are all the same people re-
gardless of the color, regardless of nationality, regardless of sexual
identity. That is just a basic fact.

And so, when we talk about defending freedom in this country,
it is hypocritical for us to have a government-sponsored discrimina-
tion set up. And it really needs to change. And Mr. Murphy, I ad-
mire your courage, being a military man yourself, the classic ser-
geant, as far as I am concerned. And now you have become a gen-
eral in my mind as far as prosecuting this war on discrimination
in the military. To do a study and to—so, in other words, the point
I am making, let’s go ahead and pass H.R. 1283 now, and then dur-
ing the transition period, we can look into all of the complicated
issues that you all need to look into. No question about it.

But let’s change the policy so that we send a message to those
who would be surveyed under your policy that, let’s, you know, let’s
not send the wrong message as we go out and talk to people, serv-
icemen and women and their families, and hear what their
thoughts are on the process.

What you are going to find is some people are polarized. Some
people don’t like gays, and other people do. And that is just going
to be the end of it. The question is: What kind of policy is the
United States Government going to have? Is it going to allow this
discrimination or is it going to ban it and then expect the men and
women in service for this country to abide by the change? And I
believe that those men and women will, if they have got a problem.

And so having said that, are we sending a message with our cur-
rent policy that we have in place, are we sending a message when
we go out and survey men and women in the military insofar as
their personal opinions about removal of this policy which is evi-
denced in section 654?

Mr. JOHNSON. We, Congressmen, intend to do a comprehensive,
methodical study of the assessments of repeal, which I expect will
include some form of survey.

Mr. JOHNSON OF GEORGIA. Why can’t it be done after passage of
the legislation?

Mr. JOHNSON. Well, that depends in large part on what type of
legislation, if any, the Congress chooses to adopt. As I said earlier
to Congressman Murphy, the Secretary of Defense believes that we
should go about repeal in a careful, methodical way and first study
the impact, all of the impacts of repeal of the current policy. I
would think that the Congress would like to hear from us first be-
fore undertaking to consider repeal of section 654 of title 10 U.S.C.
I suspect many in Congress would ask for the results of our study
before taking this issue up.
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But as I said to Congressman Murphy, in effect a two-track ap-
proach is one that I think we will have to consider in some form.
I am not ruling that out or ruling it in. We are at the beginning
of this process, and the Congress on its own, in its wisdom, could
choose to undertake legislative action in this area, irrespective of
what we do. But I would think that Members of Congress would
like to go about this being informed by our work.

Mrs. DAvis. Thank you. Ms. Tsongas.

Ms. TsonGas. I would like to sort of follow a track that we sort
of have been hearing a little bit here. And the reason is, as you see
the questions we have, we tend to break down by our party and
our view of whether or not we should go forward with the repeal
of Don’t Ask, Don’t Tell. And given our fundamental belief, it
guides us in our questions and our views of how things should pro-
ceed.

And given your very important role in developing an approach
should Congress repeal this policy, I just would like to ask you
each of you personally how you feel about it, because I think as you
have seen in all of us, it has guided our view and the questions we
ask. I think really the goal is to see how you craft up a process that
is fair and open to repeal or not, but somehow is guided by the very
conflicting views that understanding that should we repeal it, you
have to move forward.

I would like to ask each of you your personal views on repealing
Don’t Ask, Don’t Tell.

Mr. JOHNSON. Well, without a doubt I am a member of the
Obama administration. The President has said he would like the
Congress to repeal. So I am part of his administration. Having said
that, my assignment and General Ham’s assignment is to do an ob-
jective, comprehensive review of the implications of repeal of the
policy. And what General Ham and I are really trying to do here
in recruiting people to our working group and soliciting views from
the force is to, within our working group, not solicit personal opin-
ions and not have people take sides on what is a very emotional
issue so we can gather information in an objective, thorough way
and encourage people to tell us what they think about the impact
of repeal.

So I am trying very hard to approach this in an objective, thor-
ough, comprehensive fashion and create an environment conducive
to others within the force telling us what they think the impact of
repeal would be. But I am without a doubt a member of the Obama
administration, but I am trying to approach my assignment like a
lawyer, as for me, to gather information in an objective and thor-
ough way.

Ms. TsoNGas. Doctor.

Dr. STANLEY. Congresswoman, as the Under Secretary of Defense
for Personnel and Readiness, as soon as I assume that responsi-
bility, knowing that I am a part of the Obama administration, and
knowing exactly what the intent was with regard to repeal, my job
immediately became obviously to be not only open-minded and ob-
jective, but to be ready if Congress actually repealed the law. So,
I mean, literally the whole issue of readiness is center, it is like
my plumb line, and the working group that I am not an active part
of, but have—you know, working with them, is something that I
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am very focused on because I have to make sure that we are ready
in the Department of Defense if, in fact, Congress repeals the law.

Ms. TsoNGAS. General.

General HaM. Congresswoman, as stated, my personal view is
that I think it is very important that we understand the impacts
of repeal should it occur, and that is where I am personally. I real-
ly want to have a better understanding of what the impacts may
be before repeal occurs. That is, frankly, why I am honored to be
a part of this effort, because I think that is exactly the question
we are going to answer.

Ms. TsONGAS. As you crafted and put together the working
group, what is the mechanism by which you find balance? I think
there is a variety of views here. What is the mechanism by which
you make sure as you are bringing others into the group that you
find a balanced approach so that we can move forward?

Mr. JOHNSON. Well, to be sure, in reaching out to bringing people
to the working group, we haven’t asked their personal views about
the policy. We want objective, thoughtful people. We have endeav-
ored to get working group members from all four services, from a
cross section. Secretary Gates believes that the enlisted force, hear-
ing from the enlisted force in particular, is very important, and the
group consists of civilian and military. When we sit around a con-
ference table with our working group leaders, most of the people
at the conference table are in uniform. And I think that that is es-
sential in conducting this.

Ms. TsonGas. It will eventually go back to Congressman Mur-
phy’s question, too, about how you are going to solicit the opinion
of gays and lesbians currently serving without putting them at risk
so you get that full, balanced view of those actively serving today.

Mr. JOHNSON. That is something we want to do, and we are look-
ing at mechanisms for doing that.

Ms. TsoNGAS. Thank you.

Mrs. Davis. Thank you.

Ms. Sanchez.

Ms. SANCHEZ. Thank you, Madam Chairwoman. And thank you
for having this hearing.

I think it is very important. I wish we could just get this done
and move on as some—many other militaries have. At least 28
other countries, including Great Britain, Australia, Canada and
Israel, already allow open service by gay and lesbian service mem-
bers. And the experiences of these countries show that open service
works, and that implementation of open service has been—histori-
cally been uneventful in those countries.

So my question to you will be are you going to look at the experi-
ences of these other countries that have led with open service dur-
ing your review of Don’t Ask, Don’t Tell? And what would you ex-
pect to learn from these experiences? How would you expect to use
that in your deliberations and your report?

General HaM. Congresswoman, I will start off. It is an important
part of our study, in two particul