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FORECLOSED JUSTICE:
CAUSES AND EFFECTS OF THE
FORECLOSURE CRISIS (PART I)

THURSDAY, DECEMBER 2, 2010

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:12 a.m., in room
2141, Rayburn House Office Building, the Honorable John Conyers,
Jr. (Chairman of the Committee) presiding.

Present: Representatives Conyers, Boucher, Jackson Lee, Waters,
Cohen, Quigley, Chu, Deutch, Gonzalez, Sanchez, Smith, Coble,
Goodlatte, Issa, Forbes, Franks, Gohmert, and Chaffetz.

Staff Present: (Majority) Perry Apelbaum, Majority Staff Director
and Chief Counsel; Susan Jensen, Counsel; James Park, Counsel,
Reuben Goetzl, Clerk; and Zachary Somers, Minority Counsel.

Mr. CoNYERS. Good morning. The Committee will come to order.
We are going to begin by thanking our three colleagues who will
not be returning to Congress next year for their fine and out-
standing contributions to the Committee. The first is Rick Boucher
who has been with us since he arrived in 1983. Actually, the third
most senior Member on the Committee, who has served on Energy
and Commerce simultaneously for most of that time. And he has
always been able to be counted on for bringing to us a thoughtful
perspective to many of the sensitive issues that are dealt with on
the House Judiciary Committee.

I have got a number of issues that he has championed: The Free
Flow of Information Act, Satellite Home Viewers Act, he did a lot
of work on the PATRIOT Act, and we have always been able to
count on him for an honest evaluation of the many problems that
we have dealt with. And his absence will be missed greatly. The
next is Bill Delahunt from Massachusetts, a former prosecutor,
who authored the Innocence Protection Act, has worked the last
couple of congressional sessions on the Foreign Affairs Committee.
He has championed equity state sales tax levies. And we remember
him also for joining our other colleague, Mel Watt, who is not leav-
ing, in creating the states rights caucus, and we had some inter-
esting contributions there.

And finally, Dan Maffei, who was only with us for one term, but
he took the lead in saving hundreds of dealerships at General Mo-
tors and Chrysler, and he helped strengthen legislation to protect
employees and retirees caught up in bankruptcies. Dan has a great
opportunity, and he has clearly enjoyed being with us. We hope he
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can return. And I will yield to my Ranking Member, Mr. Smith,
Lamar, for any comments he may want to make about departing
Members.

Mr. SMmITH. Thank you, Mr. Chairman. I really just want to echo
your comments and sentiments, because I agree with you 100 per-
cent. Mr. Delahunt is not here and Mr. Maffei is not here, so I
won’t dwell on them to the extent that I might have otherwise. But
I do want to single out Rick Boucher as someone who has been a
friend over many years, someone who has worked with me, and I
with him, on any number of issues, particularly those issues involv-
ing the subject of high tech and patent reform and telecommuni-
cations as well.

He is an expert in many, many areas. And oftentimes to hear
him speak about those issues is to hear an unwritten Ph.D thesis.
And T often feel like it could be taken down and turned in as such.
And we agree on so many issues. I won’t mention the DMCA be-
cause there are so many other issues we agree on. But he will be
missed as well, both his manner and his intelligence. But I do hope
he stays in touch with this Committee and with you and me, Mr.
Chairman, as well, because the friendship that we have with Mr.
l])%oukcher needs to continue and I am sure it will. And I will yield

ack.

Mr. CoNYERS. Thank you very much, Lamar. Is there any other
Member disposed to make a comment?

Mr. FORBES. Mr. Chairman.

Mr. CONYERS. Yes, of course. The gentleman is recognized.

Mr. FORBES. Mr. Chairman, I would just like to echo what both
of you said about Rick Boucher, and that is with no slight to the
other Members, but I have enjoyed serving with Rick over the
years in the Virginia delegation. And everything the Ranking Mem-
ber said about his demeanor and his expertise has been so true. We
have had a great working relationship and a great friendship. And
Rick, we just appreciate your service, not only to the country, but
to the Commonwealth of Virginia.

Mr. CoNYERS. Well, spoken like a true Virginian, Randy Forbes.
If there are no other comments——

Mr. GONZALEZ. Mr. Chairman.

Mr. CONYERS. Yes, Judge Gonzalez, Texas.

Mr. GoNzALEZ. And I will be brief. But I have had the great
privilege of knowing Rick now and serving with him both on Judici-
ary and Energy and Commerce. It has been an incredible experi-
ence. One, he is such a good friend. But to have a friend who is
also a mentor is just the most incredible combination you can have,
especially a Member of Congress. You are going to be missed, Rick.

But my sense is that hopefully we still will be in contact because
we have so much to still learn from you on a continuing basis.
Again, it has been great, and I just wish you were still coming back
next year and standing with us as we all got sworn in, as we get
sworn in in January. Thank you, Mr. Chairman. I yield back.

Mr. CoNYERS. Thank you very much, Mr. Gonzalez. Today’s hear-
ing is entitled Foreclosed Justice: Causes and Effects of the Fore-
closure Crisis. And I and Lamar Smith want to begin with some
observations. You know, reports began to surface about fraudulent
foreclosure documentation issues several months ago. In The Wash-
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ington Post, the comment was, The Nation’s Overburdened Fore-
closure System is Riddled With Faked Documents, Forged Signa-
tures and Lenders Who Take Shortcuts Reviewing Borrowers Files.
We learned about the robo-signers that mortgage servicers utilize
who sign off on thousands of foreclosure documents a month with-
out ever verifying the accuracy of the information contained in
those statements. And there have been other reports. Servicers
seeking to foreclose on properties when they lacked proof of title to
do so. Affidavits notarized outside the presence of the signer.
Notarizations by individuals who had no legal authority to do so.
Affidavits asserting conflicting facts signed by the same individual.
Unfortunately, this problem is really not news to us.

In 2007, the Commercial and Administrative Law Subcommittee
of this Committee received testimony from one of the Nation’s most
respected consumer bankruptcy practitioners about the problems of
mortgage lenders foreclosing without having documentation to sup-
port any entitlement to do so.

So we are here today not just about faulty paperwork problems,
and about the need to stop the flood of unnecessary foreclosures
that is ravaging across this Nation, our neighborhoods, commu-
nities, towns and cities.

And so we have three issues that are in the front of my mind
as we proceed: What caused the current foreclosure problem? Ini-
tially, predatory lending practices and lax lending standards played
a major role. Some lenders specifically targeted minority commu-
nities by pushing families into high interest rate mortgages that
they could obviously not afford, a sort of form of reverse redlining.

And so this practice devastated communities of color across the
Nation and created a higher incidence of foreclosures. As a matter
of fact, many economists have attributed the subprime mortgage
practice as what triggered the whole bubble collapsing. For exam-
ple, one out of every eight Wells Fargo loans in predominantly
Black neighborhoods have gone into foreclosure compared with one
in 59 such loans in White neighborhoods. As these subprime mort-
gages, of course with escalating interest rates, matured, home-
owners couldn’t any longer afford the mortgage payments and
began to default. And as more homes fell into foreclosure, the
prices of homes in surrounding areas obviously became more de-
pressed.

And what exacerbated all of this was, in some places, the mas-
sive loss of jobs. Take Detroit, for example, where with the collapse
of the automobile industry this exaggerated and further empha-
sized home loss because a lot of people lost their homes because
they lost their jobs and foreclosure was inevitable. But even prior
to the recent recession, many working families found it difficult to
meet their housing obligations. And after the latest recession, the
bottom fell out of the housing market, the value of home prices fell
even more precipitously in many areas of the U.S. Many families
as a result are now struggling to repay mortgages for homes that
are worth less than what they owe. They are under water. And the
crisis has been compounded by the lending industry’s steadfast re-
fusal to modify home mortgages to save them from foreclosure.

Ironically, many of the beneficiaries of the stimulus and TARP
and bailout are still not lending money to small homeowners. As
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of last year, 2% million homes were lost to foreclosure. Current
projections estimate that by the time this foreclosure crisis abates,
as many as 13 million homes will ultimately be lost to foreclosure.
And yet on Wall Street, mortgage lenders and servicers and Fannie
Mae and Freddie Mac, all of whom received taxpayer bailouts to
the tune of billions of dollars over the last 2 years, have, in many
instances, turned a blind eye toward homeowners in similar finan-
cial distress.

Under every program established to date, homeowners must rely
on the willingness of lenders to modify mortgage terms to save
their homes. The HAMP, Home Affordable Mortgage—Home Af-
fordable Modification Program, a $75 billion incentive program de-
signed to encourage participating lenders to sign a contract with
the United States Treasury to modify mortgages, has had few—
well, I won’t say they haven’t had any result, but it is so modest
it is hardly worth talking about. Out of many millions of homes lost
or headed to foreclosure, half, less than half a million mortgages
have been successfully modified under this program.

We hear report after report that homeowners are drowning in
bank bureaucracy with lost documents, unexplained rejections, and
some of them just closed down, period, and vanished. You can’t
even get them on the phone, and they aren’t even in their business
location any longer. And so many homes are rushed through fore-
closure without homeowners having a realistic opportunity to re-
structure the mortgage.

Now, in light of these disclosures about inaccurate foreclosure
documents, we have to ask, do these institutions legally have the
right to foreclosure at all? And that has been answered by at least
one Federal judge who will testify about the numerous documenta-
tion problems encountered at the trial court level.

I will skip—let me conclude. The question that overrides the
hearing is what can we do about the foreclosure problem and the
continuing problem of high unemployment. And I will put some of
those answers into the record. And thank you for your indulgence.
And now I would like to yield to Lamar Smith of Texas, the Rank-
ing Member of the House Judiciary Committee.

Mr. SMITH. Thank you, Mr. Chairman. The past few years have
been a trying time for the U.S. housing market and American
homeowners. The foreclosure crisis has had a devastating impact
on the economy and regrettably has led to many Americans losing
their homes. The crisis has its roots in poorly underwritten loans
and unconventional mortgage products and has been compounded
by high unemployment. Over the past few months, a new problem
has emerged in the foreclosure crisis, the scandal that has erupted
around the widespread mismanagement of foreclosure documents
by lenders and mortgage servicers. The corners they have cut to
keep up with the large and growing numbers of foreclosures are in-
excusable.

For many Americans, a house will be the biggest purchase they
ever make and their single largest asset. Given the importance of
the purchase of a home, only strict compliance with State fore-
closure laws is acceptable. Accordingly, regardless of whether bor-
rowers have defaulted on their obligations, they are entitled to due
process in foreclosure. This scandal is about more than sloppy and
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careless foreclosure practices, it is about due process, private prop-
erty rights and the rule of law.

Fortunately, it appears the vast majority of defects and fore-
closure documents that have been uncovered are technical in na-
ture. The evidence indicates that despite the many unacceptable
technical errors that have been made by and large foreclosures
have only occurred in cases in which the homeowners were in de-
fault. In many instances, foreclosures take more than a year from
start to finish giving the borrower ample time to discover any flaws
in the documents supporting foreclosure. And in about one-third of
all cases, borrowers have already abandoned their homes before
their foreclosure process has even started. This does not minimize
the seriousness of the industry wide mismanagement of foreclosure
documents, but it does demonstrate that we must be careful in our
response to the scandal.

The housing market is showing some signs of recovery. We need
to avoid setting the recovery back by overreacting. Foreclosure
rules and requirements are determined under State law. For this
reason, attorneys general in all 50 States and the District of Co-
lumbia have launched an investigation into the foreclosure docu-
mentation problems. And I thank the State AGs for their efforts.
It appears that their investigations may result in a settlement with
mortgage servicers leading to a nationwide fund to help any home-
owners who did suffer wrongful foreclosures.

However, the foreclosure document scandal has led some, includ-
ing some Members of this Congress, to call for a nationwide mora-
torium on foreclosures. This approach, in my judgment, would be
a mistake. All indications are that a nationwide moratorium would
cause further harm to the already depressed U.S. housing market.
Lenders and servicers must be held accountable for their mistakes,
but we must also maintain the stability of the housing market. A
moratorium on foreclosures will only serve to continue the signifi-
cant uncertainty that this controversy has raised for potential
home buyers and the housing market. At a time when purchases
of foreclosed homes account for 25 percent of all sales, halting fore-
closures could harm the economy and slow down the modest recov-
ery further worsening unemployment.

The current foreclosure crisis has been devastating. No one
wants to see these people lose their homes. Foreclosures not only
uproot families and cause hardship to borrowers, but they also de-
press community property values and result in severe losses for
lenders and investors. But now is the not the time for a quick fix
approach like foreclosure moratoriums or allowing modification of
home mortgages in bankruptcy. These so-called solutions will only
cause more harm to the country’s economy, and, in fact, delay the
recovery. We need to focus on restoring the integrity of the fore-
closure process in a manner that protects homeowners and does not
disrupt the functioning of the housing market. Thank you, Mr.
Chairman. I yield back.

Mr. CoNYERS. Thank you, Lamar Smith. Is there any Member
that is inclined toward just a brief observation? Let’s see. I will
start off with Mr. Cohen of Memphis, Tennessee.

Mr. CoHEN. Thank you, Mr. Chairman. First of all, I want to say
I appreciate your opening statement. And I concur on so many of
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your remarks and you have well gone through the history of the
Committee and my Subcommittee, which I thank you for appoint-
ing me the Chair of, Commercial and Administrative Law, and the
work we have done and we have looked at in this Congress. And
I want to thank you for what you have done. I guess it is going
to be the last Judiciary Committee for a while where you are
Chairman. And you have been a great Chairman and shown great
ability to work with both sides. And I have learned from you in my
opportunity to be a Subcommittee Chair in doing that and trying
to be fair to both sides and maintain. And I always think about
how would Chairman Conyers handle this.

And I am sure that Ranking Member Smith has done the same
thing, and you prepared him well. With that said, the subject mat-
ter is one that is so important to the American people. And I think
this subject matter is probably as much as anything else what
caused the change in the elections that took place. The American
public was angry that nobody worried about the integrity of the
lending practices or the integrity of the bankers or the integrity of
the Wall Street folks who bundled all these mortgages and
securitized them and made them so complex that nobody knew
where they originated and made the problem of dealing with these
foreclosures so difficult.

Rather than worry about the integrity of that process, we, and
I did it too, because it was the right thing to do, and Chairman
Frank said so appropriately, that it was what would be considered
collateral benefit, that sometimes you have to help the people that
caused the harm to help the whole system. And the collateral ben-
efit went to Wall Street. But we put 700 and something billion dol-
lars what was a bipartisan effort, President Bush’s idea, and Sec-
retary Paulson’s, and a goodly number of Republicans and Demo-
crats joined together to make a very difficult vote, but one that was
necessary, but one that took care of keeping in place the people
who perpetrated and were responsible for the foreclosure crisis, the
unemployment situation in this country, and almost put this coun-
try and the world’s economies under water.

We took care of those people who got the major salaries and the
major bonuses and are living just as well on Wall Street; we didn’t
put any of them in jail, none of them suffered in any way whatso-
ever for morally reprehensible conduct and who benefited finan-
cially, to a great extent, and whose lives are better than ever. And
yet the homeowner and the unemployed who need unemployment
insurance and who need help with their mortgages are considered
to be detritus, they are considered to be collateral damage, and no-
body has cared about them.

But the fact is the Democratic Congress, and there probably were
a few Republican votes with us, but predominately, this democratic
Congress has cared and tried to help. I think that the modifications
in bankruptcy is the answer, and it is so important, because noth-
ing else has worked. And there needs to be somebody with a lever
to help the homeowner, and nobody does. These people are the for-
gotten victims of all of this economic fallout. They are the purple
hearts of this economy, and they are being forgotten about in terms
of help with their foreclosures. And, yes, we might have to do some
things that are unusual, but they have been put in this position by
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people who made subprime loans, who made deals that maybe they
were too good to be true, but they made those offers and they were
wrong and got people into loans and obligations greater than they
could afford; they have lost their monies, their homes and a lot of
excess cost that they otherwise would not have incurred if they
were not lured into it.

Many have lost their jobs. And now that they need unemploy-
ment benefits, there are people that don’t want to give it to them.
What you do onto the least of thee you do onto me, and for those
who have given much, much is expected. And at this time when
Christians and Jews and Muslims all should be thinking about
what we are privileged to have and those that may not be privi-
leged to have were not doing it. We are thinking about what this
Congress has seen and this Administration has been seeing, wrong-
fully so, I believe, by the public, is caring about those that have
much and taking care of those that caused the problem and keep-
ing them in their high lofts in Wall Street, and not caring about
the little fellow.

And that is what we need to do. And we need to have modifica-
tions to mortgages and we need to act. And if we err, we need to
err on the side of the people who have been injured and harmed.
With that, I yield back the remainder of my time. And thank you,
Mr. Chairman.

Mr. CoNYERS. Thank you. Darrell Issa, would you care for a brief
comment?

Mr. IssA. I would, Chairman. Seldom do I get the opportunity to
say to a Chairman of the other party how much I have enjoyed my
tenure under your leadership, but today is one of those days. You
have been fair, you have been firm and I am not going to miss you
because I know you will be right there just one over. And I look
forward to serving with you in the next Congress. With that, I will
correct you on one thing in your opening statement, Mr. Chairman.
You used the word billions for bailout, when, in fact, it is trillions.
Freddie and Fannie, we took full faith obligation for those entities.

So, in addition to the 140 or so billion that they have been hand-
ed permanently, we are on the hook for every penny, something
that I hope in the legal terms here, in the financial terms that the
Committee on Financial Services and on the money, follow the
money terms of the Government Oversight Committee, we can
bring that to an end and never again put full faith behind some-
body else’s profit taking.

When we talk about Wall Street, let’s remember Freddie and
Fannie are Washington, D.C. Entities and not, in fact, Wall Street.

Mr. Chairman, the Home Affordability—Affordable Modification
Program, or HAMP, must be ended. In its 20 months it has proven
to delay the inevitable, it has proven to raise hopes only to be
dashed, it has proven to be able to renegotiate only to have fore-
closure return at every bit as high a rate. Mr. Chairman, in the
20 or so months that HAMP has been actively negotiating, they
have—of the nearly 3 million opportunities that would have been
granted, about 12 million have begun; 1,395 trials have started;
719,000 or roughly half have been rejected; and 483,000 have been
made permanent, of which nearly 10 percent have already re-
defaulted and expect that to rise three to fourfold.
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During that period of time, the Obama administration, I believe
in good faith, employed $22 billion in first time home buyer tax
credits. Mr. Chairman, my Committee next door follows the money,
this Committee follows the law. In this case, when you look at $22
billion in first time home buyer credits, without looking at what
the true price of those homes should be, without those homes hav-
ing reached their value, what we have done is had a new round of
thousands or actually millions of new home buyers buy homes that
are still sinking in value.

We must not complain about the number of foreclosures or sales,
we must, in fact, look at HAMP and other programs and say, what
are they doing to increase, dramatically increase the number of
foreclosures if appropriate and legally reviewed, which is certainly
something that has not yet been proven that the banks are willing
to do accurately at 100 percent level, but also the number of short
sales, voluntary abandonments and the like.

The truth is the sooner that a property is transferred to a new
owner, able to make the payments, able to maintain the home, the
sooner that the precipitous drop in value stops. Abandoned homes,
homes in which a home has been rented to somebody who is no
longer the owner and homes which are being stripped systemically
because there is a profit taking even after the home is in fore-
closure, all of this dramatically reduces the value of the home.
Every neighborhood in my community in which a home is in fore-
closure it can be seen from the outside that the maintenance has
stopped, that the lawns have gone dry and the like.

This is what we as Committees of jurisdiction must work on. The
swift, accurate and legal execution of those mechanisms now exist-
ing or which may be created that will allow for the proper value
of a home to be assessed, a homeowner able to meet that value,
able to remain through some mechanism and those not able to
quickly able to move on to appropriate housing, and that house,
home, apartment, condo or the like, able to be put back into cur-
rent maintenance.

Mr. Chairman, the tragedy in America today are the homes that
sit idle, abandoned or in foreclosure and in ruin. I hope that in the
next Congress, we will continue to work on a bipartisan basis to
recognize that is what is stopping America’s value of homes from
reaching bottom, reaching a point in which people can make sound
investments and begin rising.

I look forward to this hearing and to the next Congress of us
working together to solve it. I thank the Chairman for his leader-
ship, the Ranking Member for his leadership and yield back.

Mr. CoNYERS. Thank you, Darrell Issa. The gentleman from Flor-
ida, Ted Deutch.

Mr. DEuTCH. Thank you, Mr. Chairman. And Mr. Chairman, I
would like to thank you first for the opportunity you have given me
in the short time

Mr. CONYERS. Excuse me. Mr. Quigley, do you mind if he goes
ahead of you?

Mr. QUIGLEY. Yes.

Mr. DEUTCH. Another opportunity that you and Mr. Quigley have
provided in the short time that I have been here. I would also like
to take time to recognize your tireless efforts on this issue. In re-
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forming the foreclosure process and ensuring that it treats home-
owners fairly and justly, this hearing has particular significance
from my State of Florida with the second highest number of fore-
closures in the country and where half of all borrowers owe more
than their properties are worth.

The collapse of our Nation’s economy and the meltdown of the
housing market have unveiled systemic problems in the mortgage
foreclosure system. There is much blame to go around, but it is in-
cumbent upon us to work on solutions so that foreclosures are proc-
essed in a fair and equitable manner. Railroading homeowners
through foreclosure processes that are quickly cobbled together to
relieve court dockets of mounting foreclosures can and, as we have
seen, often do disregard due process rights of homeowners.

In Florida, the State legislature has created foreclosure only in
courts, meant to reduce the mounting backlog of more than 300,000
foreclosure cases by the end of 2011. In an effort to quickly relieve
court dockets, however, evidentiary hearings are rarely provided to
examine whether documents are correct or fraudulent. Hearing
times are sometimes as short as 15 seconds; do you live in the
home? Are you behind in your payments? And lawyers representing
the banks often do not appear in court.

In addition, while the foreclosure proceedings move forward a
mediation process begins. The dual track system in Florida often
confuses homeowners with court and mediation documents and cre-
ates confusion for the borrower, whether they need to have legal
representation at the foreclosure process, in the mediation process
or both. This is not limited to Florida, and I hope that we will have
an opportunity to hear from the panelists today. This accelerated
judicial review system is fraught with opportunities for fraud and
for the due process rights of homeowners to be trampled.

In addition, the Federal Government’s loan modification pro-
grams fail to provide necessary incentives for banks to engage in
the scope of large scale modifications that are necessary to fix the
broken mortgage system. And with waves of foreclosures con-
tinuing to inundate the court system, Mr. Chairman, more needs
to be done to keep people in their homes, to root out fraud and to
protect the due process rights of people going through foreclosure.

I think that is what we will have an opportunity to pursue here
today. And I thank you for holding this hearing and giving me this
opportunity, and I yield back. Thank you, Mr. Chairman.

Mr. CoNYERS. The Chair recognizes a senior Member of the Com-
mittee, the gentleman from North Carolina, Howard Coble, who is
a Ranking Member on at least one of the Subcommittees.

Mr. CoBLE. Thank you, Mr. Chairman. And I will be very brief.
I want to associate myself with the comments of the distinguished
gentlemen from California when he used two four letter “F” words
to describe you, and those words were firm and fair. And I reiterate
what Darrell said about that. I also want to associate myself with
Darrell’s comments. He is still here. When he said

Mr. IssA. Keep talking.

Mr. CoBLE. I am saying it favorably. When he said, Mr. Chair-
man, one of the problems, and we all know this, is abandoned or
vacant houses. When houses lie vacant and/or abandoned crime in-




10

evitably follows. So we need to be aware of that. And I thank you
again for your leadership, Mr. Chairman, and yield back.

Mr. CoNYERS. The gentleman from Illinois, Michael Quigley.

Mr. QUIGLEY. Thank you, Mr. Chairman. Much has been said al-
ready, I won’t add to that, except to, I guess, a message to the fi-
nancial institutions. In my view, this recent round of mistakes only
adds insult to injury. But like many Members, my office in Chi-
cago, our district offices, try to help our constituents on a case-by-
case basis, those who are dealing with foreclosure. And there are
many not-for-profit organizations in my city of Chicago that try to
help people as well.

To sum up, how they have been treated by the financial institu-
tions in their attempts to modify, they have been lied to, their in-
formation has been delayed, their information they received is in-
consistent, incorrect and they have been abused a second time.
This is often because of the trust involved here created an even
worse situation for them because it has pushed the time clock well
past their ability to catch up.

So what I would try to suggest to those institutions, and they
haven’t even treated our staffs well, they haven’t returned phone
calls. My colleague, Jan Schakowsky, and I had to have a forced
meeting in which we said to these banks you need to return our
phone calls, you need to respect our constituents who are facing
foreclosure. It has gotten that bad.

So with all due respect, I would suggest that they need to—the
respect that they get from the Members and the help they get from
Congress, at the very least, ask them to treat our constituents,
their clients, with that same respect. It has not happened, and I
suggest that its time has come. Thank you.

Mr. CoNYERS. Thank you. The Chair is pleased to recognize Bob
Goodlatte, a senior Member of the Committee from Virginia.

Mr. GOODLATTE. Mr. Chairman, thank you very much, and thank
you for holding this hearing on the Effect of Foreclosure, Its Causes
and Effects in the Current Foreclosure Crisis. Currently, Federal,
State and local law enforcement agencies are investigating the re-
cently uncovered irregularities in the foreclosure processes used by
some banks. These irregularities are very troubling and raise many
questions about the validity of some foreclosures, as well as the va-
lidity of other chain of title transactions.

Or it is important that we meticulously gather the actual facts
so that we can best solve the problems, broad accusations not
backed by the facts will do little to help those who have been
harmed by these errors.

In addition, any solutions to this problem should be tailored to
the actual problem and not be so broad as to punish banks, includ-
ing smaller community banks that likely play by the rules and
completed the paperwork properly.

And I would like to associate myself with the comments of the
gentleman from North Carolina, Mr. Coble, who noted that there
are ongoing problems. If we simply have this entire system break
down, there are many related problems that occur in terms of va-
cant houses, in terms of disruption of our financial markets, in
terms of other things, it is much more important that we get this
focused on making sure that each individual who is the subject of
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a foreclosure is treated fairly than it is that we do something to
put a halt, as has happened in some places, to the entire fore-
closure process for any lengthy period of time. Because that is
going to have a far-reaching impact, not just on the individuals di-
rectly affected, but by every homeowner in the country and every-
one who desires to become a homeowner in the country.

So I look forward to hearing from our expert witnesses today on
this very important issue. And again I thank you, Mr. Chairman.

Mr. CoNYERS. I thank you. We have with us on the panel, and
we welcome them and commend them for their patience, Judge
Winslow, Ms. Julie Williams, Mr. Ed DeMarco and Ms. Phyllis
Caldwell, who is Chief of the Homeownership Preservation Office
for the Department of Treasury. She is also a former president of
the Washington area—the Washington Area Women’s Foundation,
President of Community Development Banking for Bank of Amer-
ica, and we welcome her as our first witness. And we would have—
without objection, we will have all the statements entered into the
record. And we will start off Ms. Caldwell with you.

Mr. GOODLATTE. Mr. Chairman, I hate to interrupt, but it has
been brought to my attention that your good friend and the gen-
tleman from Texas, Louie Gohmert, wanted to say a few words.

Mr. CONYERS. Judge Gohmert, excuse me, I didn’t—I wasn’t
aware. The gentleman from Texas is welcome and recognized be-
fore we begin our witnesses. Please, forgive me.

Mr. GOHMERT. Because of my warm feelings when I waved ear-
lier, it may have been seen as a gesture of howdy. But also your
recognizing me underscores what Darrell Issa had said, we have
disagreed politically over many things, but you have never been
anything but gracious as Chairman toward me personally, and I
will always be grateful. Thank you, Chairman. I did want to ad-
dress a couple of things. My friend from across the aisle, that, be-
cause there is more Democrats, actually sits right next to me on
this side of the aisle, had commented about the Wall Street bailout.
And I know that things were well intentioned, I know it was under
the Bush administration and I know that President Bush was re-
sponding to the urgency pushed on him by Treasury Secretary
Paulson as Paulson pushed for the Paulson poultice to solve his
friends on Wall Street’s problems, but what happens when this
body steps in to interrupt the rules, to interrupt the laws and the
system that has been put in place, it sends things spiraling.

So I disagree with my friend from Tennessee, it was not nec-
essary to spend $700 billion for a major green poultice to be placed
on the problem on Wall Street. It arose because of greed. There
were people taking advantage of the situation that had come up
with a ridiculous way in which to gamble legally by putting to-
gether mortgages so you couldn’t review the individual mortgages,
you bought a package. And then you would buy insurance called
credit default swaps. But we wouldn’t require that you put any-
thing aside in reserve to pay the insurance in the event the insur-
able event occurred. Those were all big mistakes. But you don’t
rush in and completely redesign the system by rewarding people’s
greed and say here is a green poultice to put on your hurt, you
make them go through the system as it was set up called bank-
ruptcy that was provided for in the Constitution and which was ac-
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tually set in place when people realized the financier of the revolu-
tion, Mr. Morris, was in debtor’s prison. And he was let out of pris-
on once the bankruptcy laws were put in place.

AIG should have gone through, most of their departments were
making money, let them go through reorganize. Instead of reward-
ing Goldman Sachs for their greed, they should have gone through
bankruptcy. We created a bigger problem when we rushed in and
rewarded the greed there.

Now, with foreclosure there are rules in place. And if people have
not followed the rules in foreclosing, there need to be consequences
that are set forth under the rules and in the court system. But by
playing by the rules and not changing them after people have
messed up, then we give certainty to the system and the economy
heals much quicker than if we interrupt.

And it brings me to what really drove me off the bench as a dis-
trict judge into wanting to legislate. And knowing that legislating
from the bench was improper, I left and ran for the opportunity.
But I found myself sentencing more and more women who were
single moms who were charged with felony welfare fraud. And
when you look to the heart of every case, it seemed to arrive from
the same thing, or derive from the same thing. And that was that
the great society legislation was so well intentioned they saw single
moms, deadbeat dads not contributing, so let’s help these single
moms, let’s give them a check for these children they are having
out of wedlock where the deadbeat dad doesn’t help.

What has happened over the last 45 years is we have lured
young women out of high school into having babies only to find
they can’t live off that little check for one child, and then they
would have another and another, the ones that would come before
my court for welfare fraud. And they would finally realize, I am
never going to get out of this rut, so maybe if I either sell drugs
or if I get a job and don’t tell the Federal authorities, maybe I can
climb out of this hole. And it just seemed immoral that we, the well
intentioned, as a Congress provided incentives to lure these young
women away from their God-given potential into a rut from which
there was no hope for most of them for getting out.

We should not be satisfied with good intentions. We need to look
at the bigger picture, give incentives to reach potential, not lure
people into a rut of indentured servitude to this Congress and to
this Washington. The same thing with unemployment. Given 99
weeks, my goodness, if you can’t find a job in 26 weeks in the area
in which you are trained, then the incentives ought to be to retrain
for a place where there is jobs, not let you sit home dreading the
consequences for a year and a half later where there is still no jobs.
That seems immoral to me.

And I am very concerned that we don’t do something well inten-
tioned with regard to foreclosures that end up doing more harm 40
years, 45 years from now, as I think we have done from the great
society. We need to incentivize proper conduct, we need to enforce
the fact that rules should be followed. And whether you are a fore-
closure company, a mortgage company or a borrower, if you haven’t
played by the rules, then there is consequences.

And close with this example. A stockbroker said, or a stockbroker
friend of his from California told him he needs the government to
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step in because he is going to lose his home. He has a $700,000
home and he can’t make the payments. He said, well, we make ba-
sically the same thing, how can you afford a $700,000 home? He
said, well, we had bought one before on a 12-month note, interest
only at the end of the 12 months, and we could turn it and make
a nice profit. So we did it with this one and now we can’t make
the interest payments and we are about to lose our home if the
Federal Government doesn’t step in.

They should have bought a $300,000 or $400,000 home instead
of overstepping, and I don’t think Congress should step in and help
this guy keep his $700,000 home. We need to buy within our
means, this Congress needs to act within its means and I think the
world will be a better place because of it. Thanks for indulging me,
Chairman.

Mr. CONYERS. Ms. Caldwell, you are still the first witness at this
panel. And we are pleased that you will start off our discussion.

TESTIMONY OF PHYLLIS CALDWELL, CHIEF, HOMEOWNER-
SHIP PRESERVATION OFFICE, UNITED STATES DEPART-
MENT OF THE TREASURY

Ms. CALDWELL. Thank you, Chairman Conyers, and Members of
the Committee, again, as we discussed, the foreclosure problems
that have recently come to light underscore the continued critical
importance of the Making Home Affordable program launched by
Treasury of which HAMP is a part. Preventing avoidable fore-
closures through modifications and other alternatives to foreclosure
continues to be a critical priority. Foreclosures dislocate families,
disrupt the community and destabilize local housing markets. Over
the last 20 months, we have developed rules and procedures to fa-
cilitate meaningful modifications and other foreclosure alternatives.
We have urged servicers to increase staffing and improve customer
service. We have developed specific guidelines and certifications on
how and when homeowners must be evaluated for HAMP.

HAMP has strong compliance mechanisms in place to ensure
that servicers follow program guidelines. Treasury has built proce-
dural safeguards and appropriate communication standards within
HAMP to minimize those instances where borrowers are dual-
tracked, where they are being evaluated for HAMP at the same
time they are being put through the foreclosure process.

Specifically, program guidelines require participating mortgage
servicers of nonagency loans to evaluate homeowners for HAMP
modifications before referring those homeowners to foreclosure;
suspend any foreclosure sales against homeowners who have ap-
plied for HAMP modifications while their applications are pending;
freeze all pending foreclosure actions when a borrower makes the
first payment on a fully verified income trial plan; evaluate wheth-
er homeowners who do not qualify for HAMP or who have fallen
out of HAMP qualify for alternative home retention or private
modification programs; evaluate whether homeowners may qualify
for a short sale or deed in lieu of foreclosure and provide a written
explanation to any homeowner who is not eligible for HAMP modi-
fication and to delay the foreclosure sale for at least 30 days after-
wards to give the homeowner time to appeal.
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Servicers may not proceed to foreclosure sale until they have
tried these alternatives. They must also issue a written certifi-
cation to their foreclosure attorney or trustee stating, “All loss miti-
gation alternatives have been exhausted and a nonforeclosure op-
tion could not be reached.”

On October 6th, Treasury clearly reminded servicers of this exist-
ing HAMP rule. And we have instructed our compliance team to re-
view the ten largest servicers, processes and procedures for com-
plying with these guidelines. If we find incidents of noncompliance,
Treasury will direct servicers to take corrective action, which may
include suspending those foreclosure proceedings and reevaluating
the affected homeowners for HAMP.

In terms of compliance, it is important to remember that al-
though Treasury administers HAMP, it does so through a vol-
untary contract with the servicer versus regulatory or enforcement
agency authority. Thus, our compliance efforts are focused on en-
suring that servicers are following the contractual requirements of
their servicer participation agreements. Compliance remedies have
included reevaluating loans for HAMP eligibility, resoliciting bor-
rowers, enhancing servicer processes and providing additional
training to staff.

To date, almost 1.4 million homeowners have started trial modi-
fications and 520,000 have started permanent modifications. These
homeowners have experienced a 36 percent median reduction in
their mortgage payments or more than $500 a month. Consider
that in the first quarter of 2009, nearly half mortgage modifications
increased borrowers monthly payments or left payments un-
changed. By the second quarter of 2010, 90 percent of mortgage
modifications for the borrower lowered monthly payments. Home-
owners today have access to more sustainable foreclosure preven-
tion solutions. And HAMP uses taxpayer resources efficiently. Its
pay-for-success design supports borrowers who are committed to
staying in their homes and making monthly payments by paying
out servicer, borrower and investor incentives over 5 years when
the loan remains current. And the investor, not the taxpayer, re-
tains the risk of borrower payment.

In conclusion, we believe the foreclosure problems underscore the
continued need for servicers to focus on evaluating homeowners for
all home retention options starting with HAMP. We appreciate the
efforts of both Members of this Committee and our partners in the
housing community in holding servicers accountable and improving
HAMP’s design and performance. I look forward to taking your
questions. Thank you.

[The prepared statement of Ms. Caldwell follows:]
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Chairman Conyers, Ranking Member Smith, and Members of the Committee, thank you for the
opportunity to testify today regarding issues surrounding mortgage servicing. This testimony
will cover two key areas: first, the steps we are taking to ensure that servicers participating in the
Making Home Affordable (MHA) program are adhering to program guidelines in light of the
recent foreclosure issues, and second, the accomplishments of MHA to date and its impact on
mortgage servicing,

The reports of “robo-signing”, faulty documentation and other improper foreclosure practices by
mortgage servicers are unacceptable. Tf servicers have failed to comply with the law, they
should be held accountable. The Administration is leading a coordinated interagency effort to
investigate misconduct, protect homeowners and mitigate any long-term effects on the housing
market. While Treasury does not have the authority to regulate the foreclosure practices of
financial institutions, nor to ensure that those practices conform to the law, it is working closely
with agencies that do have such authority.

The Financial Fraud Enforcement Task Force, a broad coalition of law enforcement,
investigatory, and regulatory agencies that brings together more than 20 federal agencies, 94
U.S. Attorneys Offices, and dozens of state and local partners, is working to ensure that
foreclosure practices are thoroughly investigated and any criminal behavior is prosecuted. The
Federal Housing Administration (FHA) has been reviewing servicers of loans it insures for
compliance with loss mitigation requirements. Additionally, the Office of the Comptroller of the
Currency has directed all large national bank servicers to review their foreclosure management
processes — including file reviews, affidavit processing, and signatures — to ensure that the
processes are fully compliant with all applicable state laws. The other independent banking
regulatory agencies are doing similar reviews of institutions under their jurisdiction. Attached to
my testimony is a fact sheet providing more detail concerning the activities of the coordinated
interagency effort.

Because MHA and its first lien program, the Home Affordable Modification Program (HAMP),
are pre-foreclosure programs, the recent reports of robo-signing of affidavits and improper
foreclosure documentation do not directly affect the implementation of HAMP. But these
documentation failures reflect the fact that servicers did not have the proper resources in place,
nor did they have procedures and controls in place to prevent this crisis. As we have learned in
implementing HAMP, servicers were historically structured and staffed to perform a limited
role—primarily collecting payments. They did not have the systems, staffing, operational
capacity or incentives to engage with homeowners on a large scale and offer meaningful relief
from unaffordable mortgages.
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The foreclosure problems underscore the continued critical importance of the Making Home
Affordable Program launched by the Obama Administration. Preventing avoidable foreclosures
through modifications and other alternatives to foreclosure continues to be a critical national
priority. Foreclosure is painful for homeowners; it is also costly to servicers and investors.
Foreclosures dislocate families, disrupt the communities, and destabilize local housing markets.
For this reason, the Obama Administration launched the Making Home Affordable program in
the spring of 2009, of which HAMP is a key component. HAMP is intended to prevent
avoidable foreclosures by providing financial incentives to servicers, investors and borrowers to
voluntarily undertake modifications of mortgages for responsible homeowners in a way that is
affordable and sustainable over time. In cases where a modification is not possible, the
participating servicers must consider other alternatives to foreclosure.

As a result, throughout the last 20 months, we have worked to develop systems and procedures to
ensure that responsible homeowners are oftered meaningful modifications and other foreclosure
alternatives. To remedy servicer shortcomings, we have urged servicers to rapidly increase
staffing and improve customer service. We have developed specific guidelines and certifications
on how and when borrowers must be evaluated for HAMP and other loss mitigation options prior
to foreclosure initiation. We have also continued our compliance efforts to ensure borrowers are
fairly evaluated and that servicers conduct their operations in accordance with Treasury
guidelines. MHA has strong compliance mechanisms in place to ensure that servicers follow our
program’s guidelines.

HAMP Procedural Safeguards and Compliance Efforts

Treasury has built numerous procedural safeguards in HAMP to avoid foreclosure sales.
Specifically, program guidelines that became effective on June 1* require participating mortgage
servicers of non-GSE loans to:

o Evaluate homeowners for HAMP modifications before referring them for foreclosure.
The focus here is on early intervention. Servicers must reach out to all potentially eligible
borrowers when they are only two months delinquent and there is a still a viable
opportunity to save the loan;

o Suspend foreclosure sales against homeowners who have applied for HAMP
modifications, while their applications are pending;

* Freeze all pending foreclosure actions when a borrower makes the first payment under a
fully verified trial plan.

o Evaluate whether homeowners who do not qualify for HAMP (or who have fallen out of
HAMP) qualify for alternative loss mitigation programs or private modification
programs;

o Evaluate whether homeowners who cannot obtain alternative modifications may qualify
for a short sale or deed-in-lieu of foreclosure; and

* Provide a written explanation to any borrower who is not eligible for modification and
delay foreclosure for at least 30 days to give the homeowner time to appeal.
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Servicers may not proceed to foreclosure sale unless and until they have tried these alternatives.
They must also first issue a written certification to their foreclosure attorney or trustee stating
that “all available loss mitigation alternatives have been exhausted and a non-foreclosure option
could not be reached.” On October 6, Treasury clearly reminded servicers of non-GSE loans of
this existing requirement that they are prohibited from conducting foreclosure sales until these
pre-foreclosure certifications are executed. It should be noted that the GSEs have similar
guidelines for their HAMP modifications.

The MHA compliance program is designed to ensure that servicers are meeting their obligations
under the MHA servicer contracts for loans where Fannie Mae or Freddie Mac is not the
investor, and uses a variety of compliance activities to assess servicers from different
perspectives. Treasury has engaged a separate division of Freddie Mac, Making Home
Affordable-Compliance (MHA-C), to perform these compliance activities. Employing a risk-
based approach, compliance activities are performed ranging generally monthly for servicers
with the largest percentages of potentially eligible borrowers, to at least twice annually for the
smaller-sized servicers.

Our compliance activities focus on ensuring that homeowners are appropriately treated in
accordance with MHA guidelines. As the program has evolved, servicers have adapted their
processes to incorporate MHA programs. Treasury has implemented non-financial remedies that
have shaped servicer behavior in order to address the most vital issue: the ultimate impact on the
homeowner.

As information regarding irregularities in servicer foreclosure practices arose, Treasury acted
swiftly and instructed MHA-C to review the ten largest servicers’ internal policies and
procedures for completing these pre-foreclosure certifications before initiating the foreclosure
proceedings, and to assess a limited sample of foreclosure sales that have occurred since the
effective date of the guidance. The results of the review are not yet available. However, if
MHA-C identifies any incidents of non-compliance with HAMP guidelines, Treasury will direct
servicers to take appropriate corrective action, which may include suspending foreclosure
proceedings and re-evaluating the affected homeowners for HAMP, as well as undertaking
changes to servicing processes to help ensure that HAMP guidelines are followed prior to
initiating the foreclosure process.

HAMP’s Accomplishments and [ts Impact on the Mortgage Industry

To date, HAMP has achieved three critical goals: it has provided immediate relief to many
struggling homeowners; it has used taxpayer resources efficiently; and it has helped transform
the way the entire mortgage servicing industry operates.

Twenty months into the program, close to 1.4 million homeowners have entered into HAMP
trials and experienced temporary reductions in their mortgage payments. Of these, almost
520,000 homeowners converted to permanent modifications. These homeowners are
experiencing a 36 percent median reduction in their mortgage payments—averaging more than
$500 per month—amounting to a total, program-wide savings of nearly $3.7 billion annually for
homeowners.

[5%)
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Early indications suggest that the re-default rate for permanent HAMP modifications is
significantly lower than for historical private-sector modifications—a result of the program’s
focus on properly aligning incentives and achieving greater affordability. For HAMP
modifications made in the fourth quarter of 2009, at six months, fewer than 10 percent of
permanent modifications are 60+ days delinquent. According to the OCC’s Mortgage Metrics
Report, the comparable delinquency rates for non-HAMP modifications made in the same
quarter were 22.4 percent. Regarding HAMP re-defaults, the OCC states, “These lower early
post-modification delinquency rates may reflect HAMP’s emphasis on the affordability of monthly
payments and the requirements to verify income and complete a successful trial period.”

Borrowers who do not ultimately qualify for HAMP modifications often receive alternative
forms of assistance. Based on survey data from the eight largest servicers, approximately one-
half of homeowners who apply for HAMP modifications but do not qualify have received some
form of private-sector modification. Less than ten percent have lost their homes through
foreclosure sales.

HAMP uses taxpayer resources efficiently. HAMP’s “pay-for-success” design utilizes a trial
period to ensure that taxpayer-funded incentives are used only to support borrowers who are
committed to staying in their homes and making monthly payments, and the investor retains the
risk of the borrower re-defaulting into foreclosure. No taxpayer funds are paid to a servicer or an
investor until a borrower has made three moditied mortgage payments on time and in full. The
majority of payments are made over a three to five-year period only if the borrower continues to
fulfill this responsibility. These safeguards ensure that spending is limited to high-quality
modifications.

MHA Has Been a Catalyst—Setting the Benchimark for Sustainable Modifications

MHA has transformed the way the mortgage servicing industry deals with alternatives to
foreclosure. Because of MHA servicers have developed constructive private-sector options.
Where there was once no consensus plan among loan servicers about how to respond to
borrowers in need of assistance, HAMP established a universal affordability standard: a 31
percent debt-to-income ratio, which dramatically enhanced servicers’ ability to reduce mortgage
payments to sustainable levels while simultaneously providing the necessary justification to
investors for the size and type of modification.

In the year following initiation of HAMP, home retention strategies changed dramatically.
According to the OCC/ OTS Mortgage Metrics Report, in the first quarter of 2009, nearly half of
mortgage modifications increased borrowers’ monthly payments or left their payments
unchanged. By the second quarter of 2010, 90 percent of mortgage modifications lowered
payments for the borrower. This change means borrowers are receiving better solutions.
Meodifications with payment reductions perform materially better than modifications that
increase payments or leave them unchanged.

Moreover, even holding the percentage payment reduction constant, the quality of modifications
made by servicers appears to have improved since 2008. For modifications made in 2008, 15.8
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percent of modifications that received a 20 percent payment reduction were 60 days or more
delinquent three months into the modification. For modifications made in 2010, that
delinquency rate has fallen almost in half, to 8.2 percent. The OCC’s Mortgage Metrics Report
from 2010:QQ2 attributes the improvement in mortgage performance to “servicer emphasis on
repayment sustainability and the borrower’s ability to repay the debt.”

Spurred by the catalyst of the HAMP program, the number of modification arrangements was
nearly three times greater than the number of foreclosure completions between April 2009 and
August 2010. More than 3.7 million modification arrangements were started, including the close
to 1.4 million trial HAMP modification starts, more than 568,000 FHA loss mitigation and early
delinquency interventions, and more than 1.6 million proprietary modifications by servicing
members of the HOPE NOW Alliance.

Further, it is important to keep in mind that MHA is only one of many Administration housing
efforts targeting these challenges: the Administration has also provided substantial support for
the housing markets through support for Fannie Mae and Freddie Mac to help keep mortgage
rates atfordable; purchase of agency mortgage-backed securities; and an initiative to provide
support and financing to state and local Housing Finance Agencies (HFAs). These HFAs
provide, in turn, tens of thousands of affordable mortgages to first time homebuyers and help
develop tens of thousands of affordable rental units for working families.

Responding to a Changing Housing Crisis

MHA was designed to be a versatile program. MHA includes a second lien modification
program, a foreclosure alternatives program that promotes short sales and deeds-in-lieu of
foreclosures, and an unemployment forbearance program. Treasury expanded HAMP to include
FHA and Rural Development mortgage loans through the FHA-HAMP and RD-HAMP program,
and also introduced a principal reduction option. Finally, Treasury introduced a program to
allow the hardest-hit states to tailor housing assistance to their areas, and worked with FHA to
introduce an option for homeowners with high negative equity to refinance into a new FHA loan
if their lender agrees to reduce principal on the original loan by at least ten percent.

Second Lien Modification Program

The Second Lien Modification Program (referred to as 2MP) requires that when a borrower’s
first lien is modified under HAMP and the servicer of the second lien is a 2MP participant, that
servicer must offer to modify the borrower’s second lien according to a defined protocol. 2MP
provides for a lump sum payment from Treasury in exchange for full extinguishment of the
second lien, or a reduced lump sum payment from Treasury in exchange for a partial
extinguishment and modification of the borrower’s remaining second lien. Although 2MP was
initially met with reluctance from servicers and investors who did not want to recognize losses
on their second lien portfolios, as of October 3, 2010, Treasury has signed up seventeen ZMP
servicers, which includes the four largest mortgage servicers, who in aggregate service
approximately 60 percent of outstanding second liens. The program uses a third-party database
to match second lien loans with first lien loans permanently modified under HAMP. Servicers are
required to modify second lien loans within 120 days from the date the servicer receives the first lien and
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sccond licn matching information. The implementation of this databasc began over the summer. Five
2MP Servicers have already begun matching medified first liens with their corresponding second

liens, while the other twelve are in some phase of developing systems capacity to do so. Information on
the second lien program will be included in upcoming Monthly Servicer Performance Reports as
data becomes available.

Home Affordable Foreclosure Alternatives Program

Any modification program seeking to avoid preventable foreclosures has limits, HAMP
included. HAMP does not, nor was it ever intended to, address every delinquent loan. Borrowers
who do not qualify for HAMP may benefit from an alternative program that helps the borrower
transition to more affordable housing and avoid the substantial costs of a foreclosure. Under
HAFA, Treasury provides incentives for short sales and deeds-in-lieu of foreclosure for
circumstances in which borrowers are unable to complete the HAMP modification process or
decline a HAMP modification. Borrowers are eligible for a relocation assistance payment, and
servicers receive an incentive for completing a short sale or deed-in-lieu of foreclosure. In
addition, investors are paid additional incentives for allowing some short sale proceeds to be
distributed to subordinate lien holders. The Home Affordable Foreclosure Alteratives (HAFA)
Program became effective on April 5, 2010.

Unemployment Program

In March 2010, the Obama Administration announced enhancements to HAMP aimed at
unemployment problems by requiring servicers to provide temporary mortgage assistance to
many unemployed homeowners. The Unemployment Program (UP) requires servicers to grant
qualified unemployed borrowers a forbearance period during which their mortgage payments are
temporarily reduced for a minimum of three months, and up to six months for some borrowers,
while they look for a new job. Servicers are prohibited from initiating a foreclosure action or
conducting a foreclosure sale (a) while the borrower is being evaluated for UP, (b) after a
foreclosure plan notice is mailed, (¢) during the UP forbearance or extension, or (d) while the
borrower is being evaluated for or participating in HAMP or HAFA following the UP
forbearance period. UP went in to effect August 1, 2010. Because no incentives are paid under
UP, data reports will be based on servicer surveys.

Principal Reduction Alternative

The Administration announced further enhancements to HAMP in March 2010 by encouraging
servicers to write down mortgage debt as part of a HAMP modification (the Principal Reduction
Alternative, or PRA). Under PRA, servicers are required to evaluate the benefit of principal
reduction and are encouraged to offer principal reduction whenever the net present value (NPV)
result of a HAMP modification using PRA is greater than the NPV result without considering
principal reduction. The principal reduction and the incentives based on the dollar value of the
principal reduced will be earned by the borrower and investor based on a pay-for-success
structure. Under the contract with each servicer, Treasury cannot compel a servicer to select
PRA over the standard HAMP modification even if the NPV of PRA is greater than the NPV of
regular HAMP. However, Treasury has required servicers to have written policies for PRA to
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help ensure that similarly situated borrowers are treated consistently. The program became
operational October 1, 2010 and the four largest servicers have indicated an intention to offer
PRA to homeowners.

FHA Refinance

Also in March 2010, the Administration announced adjustments to existing FHA refinance
programs that permit lenders to provide additional refinancing options to homeowners who owe
more than their homes are worth because of large declines in home prices in their local markets.
This program, known as the FHA Short Refinance option, will provide more opportunities for
qualifying mortgage loans to be restructured and refinanced into FHA-insured loans.

In order to qualify for this program, a homeowner must be current on their existing first lien
mortgage; the homeowner must occupy the home as a primary residence and have a qualifying
credit score; the mortgage owner must reduce the amount owed on the original loan by at least

10 percent; the new FHA loan must have a balance of no more than 97.75% of the current value
of the home; and total mortgage debt for the borrower after the refinancing, including both the
first lien mortgage and any other junior liens, cannot be greater than 115% of the current value of
the home — giving homeowners a path to regain equity in their homes and affordable monthly
payments. Program guidance was issued to participating FHA servicers in September 2010.

HFA Hardest-Hit Fund

On February 19, 2010, the Administration announced the Housing Finance Agency Innovation
Fund for the Hardest Hit Housing Markets (HF A Hardest-Hit Fund) for state HF As in the
nation’s hardest-hit housing markets to design innovative, locally targeted foreclosure prevention
programs. In total, $7.6 billion has been allocated to 18 states (Alabama, Arizona, California,
Florida, Georgia, lllinois, Indiana, Kentucky, Michigan, Mississippi, Nevada, New Jersey, North
Carolina, Ohio, Oregon, Rhode Island, South Carolina, and Tennessee) and the District of
Columbia under the HFA Hardest-Hit Fund. As of November 1, 2010, four states were either
accepting applications or providing assistance (Arizona, Michigan, Ohio and Rhode Island). By
the end of 2010 another three states are expected to begin providing assistance. The remaining
states are expected to begin providing assistance in the first half of 2011.

Allocations under the HF A Hardest-Hit Fund were made using several different metrics. Some
of the funds were allocated to states that have suffered average home price drops of more than 20
percent from their peak, while other funds were allocated to states with the highest concentration
of their populations living in counties with unemployment rates greater than 12 percent or
unemployment rates that were at or above the national average. In addition, some funds were
allocated to all the states and jurisdictions already participating in the HFA Hardest-Hit Fund to
expand the reach of their programs to help more struggling homeowners. The applicable HF As
designed the state programs themselves, tailoring the housing assistance to their local needs. A
minimum of $2 billion of the funding is required to be used by states for targeted unemployment
or under-employment programs that provide temporary assistance to eligible homeowners to
help them pay their mortgages while they seek re-employment or additional employment or
undertake job training. Treasury also required that all of the programs comply with the
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requirements of EESA, which include that they must be designed to prevent avoidable
foreclosures. All of the funded program designs are posted online at
http://www.Financial Stability gov/roadtostability/hardesthitfund.html.

Transparency, Accountability, and Compliance

I would like to provide you with further detail regarding the compliance efforts regarding
HAMP. To protect taxpayers and ensure that TARP dollars are directed toward promoting
financial stability, Treasury established rigorous transparency and accountability measures for all
of its programs, including all housing programs. In addition, every borrower is entitled to a clear
explanation if he or she is determined to be ineligible for a HAMP modification. Treasury
requires servicers to report the reason for modification denials in the HAMP system of record.
MHA-C’s compliance activities, through Second Look loan file reviews and other on-site
assessments, evaluate the appropriateness of the denials as well as the timeliness and accuracy of
the denial notification to the affected borrowers.

In order to improve transparency of the HAMP NPV model, which is a key component of the
eligibility test for HAMP, Treasury increased public access to the NPV white paper, which
explains the methodology used in the NPV model. To ensure accuracy and reliability, MHA-C
conducts periodic audits of servicers” NPV practices. MHA-C conducts two types of reviews
related to NPV. For those servicers that have re-coded the requirements of the NPV model in
their processing systems, MHA-C conducts on-site and oft-site reviews of model accuracy,
model management, and data integrity and inputs. For those servicers using the MHA Servicer
Portal, MHA-C conducts reviews of data integrity and inputs. Where non-compliance is found,
Treasury requires servicers to take remedial actions, which can include re-evaluating borrowers
with appropriate inputs, process changes, corrections to recoded NPV implementations, and, for
servicers who have re-coded the NPV model, reverting back to the MHA Servicer Portal for
loans with negative NPV results from the servicers’ re-coded NPV model until necessary
corrections have been re-evaluated by MHA-C. 1In addition, as required by the Dodd-Frank Wall
Street Reform and Consumer Protection Act, Treasury is preparing to establish a web portal that
borrowers can access to run a NPV analysis using input data regarding their own mortgages, and
to provide to borrowers who are turned down for a HAMP modification the input data used in
evaluating the application.

As stated above, servicers are subject to various other compliance activities, including periodic,
on-site compliance reviews as well as on-site and off-site loan file reviews. These various
compliance activities performed by MHA-C assess servicers’ compliance with HAMP
requirements. Treasury works closely with MHA-C to adapt and execute our risk based
compliance activities quickly based on changes in the program as well as observed trends. The
current assessment of the top ten servicers’ adherence to our pre-foreclosure certifications and
requirements is one example of how we adapt our compliance activities. MHA-C provides
Treasury with the results from each of the various compliance activities conducted. Treasury
performs quality reviews of these activities and evaluates the nature and scope of any instances
of non-compliance, and assesses appropriate responses, including remedies, in a consistent
manner. As stated earlier, during the beginning of the program, and as additional features (e.g.,
the Second Lien Program) are introduced, Treasury’s compliance activities and associated
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remedies focus on shaping servicers’ behavior and improving processes as servicers ramp up or
modify their implementation of HAMP. As the program and servicers’ processes mature,
financial remedies may become more appropriate and effective in reinforcing Treasury’s
compliance and performance expectations.

Looking Ahead for Housing

Servicers need to increase efforts in helping borrowers avoid foreclosure through modification,
as well as other alternatives to foreclosure, such as short sales. Furthermore, as we have learned
through HAMP, servicers must be held accountable for ensuring that their foreclosure processes
have integrity and are used after all loss mitigation options have been exhausted. Treasury’s
main priority is to ensure that firs, participating servicers are doing everything that they can to
reach, evaluate, and start borrowers into HAMP modifications, second, if a HAMP modification
is not possible, every servicer is properly evaluating each homeowner for all other potential
options to prevent a foreclosure, including HAFA or one of their own modification programs,
and third, servicers are utilizing programs such as UP or the HFA Hardest-Hit Fund to their
fullest ability in order to prevent avoidable foreclosures.

Over the past 20 months, we have been actively engaged with stakeholders from across the
housing sector to find ways to increase the pace of new HAMP modifications, improve the
characteristics of those modifications, and improve the borrower experience. We sincerely
appreciate the assistance that we have gotten from Members of Congress and the advocacy
community in strengthening borrower protections, incentivizing principal reduction, and
assisting the unemployed. And most importantly, we value the efforts that Members of
Congress, counselors and advocates have made in holding servicers accountable.

Yet, as we deploy a comprehensive suite of loss mitigation options, we must remember, as the
President noted, not every foreclosure can be prevented. Any broad-based solution must aim at
achieving both an efficient and equitable allocation of resources. This means a balance must be
struck between affording homeowners opportunities to avoid foreclosure while expeditiously
easing the transition in those cases where homeownership is not an economically sustainable
alternative. This is especially important in order to lay the foundation for future appreciation
which will provide a meaningful path to sustainable homeownership.

In the coming months, we will begin to see the impacts of the newly launched MHA programs.
These programs will reach more distressed homeowners and provide additional stability to the
housing market going forward. Tn much the same way that HAMP’s first lien modification
program has provided a national blueprint for mortgage modifications, these new programs will
continue to shape the mortgage servicing industry and act as a catalyst for industry
standardization of short sale, refinance and principal reduction programs. The interplay of all
these programs will provide a much more flexible response to changes in the housing market
over the next two years.
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THE WHITE HOUSE
Office of the Press Secretary

FOR IMMEDIATE RELEASE
QOctober 20, 2010

FACT SHEET: Federal Government Efforts to Support
Accountability, Stability and Clarity in the Housing Market

Today the Department of Housing and Urban Development, the Department of the Treasury,
the Department of Justice, the Board of Governors of the Federal Reserve System, the Office of
the Comptroller of the Currency, the Federal Deposit Insurance Corporation, the Federal Trade
Commission, the Securities and Exchange Commission, the Federal Housing Finance Agency
and the Office of Thrift Supervision met to discuss ongoing interagency action to support
accountability, stability, and clarity in the housing market and residential mortgage backed
securities market.

We are working together to review practices that do not comply with state foreclosure law or
applicable federal laws, including taking the following actions:

¢ The Federal Housing Administration (FHA) has been reviewing servicers for
compliance with loss mitigation requirements. These reviews are being broadened to
include a larger range of processes, focusing in particular on servicer procedures during
the final stages of the foreclosure process. These reviews are expected to be complete
within nine weeks.

¢ The Financial Fraud Enforcement Task Force, led by the Department of Justice, has
brought together more than 20 federal agencies, 94 US Attorney’s Offices and dozens of
state and local partners to share information about foreclosure and servicing practices.
The Task Force’s collaborative efforts are ensuring that the full resources of the federal
and state regulatory and enforcement authorities are being brought to bear in
addressing this issue.

e The Financial Fraud Enforcement Task Force has also been coordinating with State
Attorneys General in their joint review of “robo-signing” practices in foreclosure cases.

e The Department of Justice, including through the Executive Office for US. Trustees, is
also working with regulators to investigate and, where appropriate, litigate against
servicers, their law firms, and third-party providers regarding their foreclosure and
bankruptcy processes.

¢ The Federal Housing Finance Agency (FHFA) directed Fannie Mae and Freddie Mac to

remind servicers of their contractual and legal responsibilities in foreclosure processing.
On October 13, FHFA directed Fannie Mae and Freddie Mac to implement a policy

10
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framework for dealing with possible foreclosure process deficiencies that requires
servicers to review their foreclosure processes and fix any processing problems they
identify. The FHFA policy framework includes specific steps servicers should take to
remedy mistakes in foreclosure affidavits so that the information contained in the
affidavits is correct and that the affidavits are completed in compliance with applicable
law.

The Office of the Comptroller of the Currency (OCC) directed all large national bank
servicers on September 29 to review their foreclosure management processes, including
file review, affidavit processing and signatures, to ensure that the processes are fully
compliant with all applicable state laws.

The Office of the Comptroller of the Currency and the Federal Reserve System are jointly
examining foreclosure and securitization practices at the nation's largest servicers. The
examinations will include intensive review of the firms” policies, procedures, and
internal controls related to loan modifications, foreclosures and securitizations. The
reviews will also evaluate controls over the selection and management of third-party
service providers.

In coordination with the work of the other agencies, the Office of Thrift Supervision
(OTS) is reviewing the mortgage related policies, foreclosure processes and staffing
levels of the largest servicers it supervises. The OTS has gathered preliminary
information through its regional offices about the servicer practices across the country.
It also issued correspondence on October 8 to all savings associations involved in
servicing residential mortgages requiring the immediate review of their actual practices
associated with the execution of documents related to the foreclosure process.

The Federal Deposit Insurance Corporation is participating in the reviews by the OCC,
the Federal Reserve System, and the OTS of the foreclosure and securitization practices
of the largest mortgage servicers in its role as back-up supervisor. The FDIC also is
verifying that the servicers it supervises do not exhibit the problems that others have
identified as well as reviewing the processes used by servicers of loans subject to loss
share agreements and other loans from receiverships of failed banks. The regulators are
also evaluating foreclosure and securitization practices in electronic registration systems.

The Federal Trade Commission (FTC) is monitoring servicers under existing public
orders to confirm proper servicing and foreclosure processes, is conducting reviews in
line with past servicing abuses and monitoring the market closely for any fraud or
foreclosure scams.

The US Treasury has implemented a strong compliance framework for the Home
Affordable Modification Program (HAMP) servicers. On October 6, Treasury issued a
notice to HAMP servicers reminding them of their requirement to comply with all
applicable state and federal laws, as well as a reminder that prior to foreclosure sale,
servicers must certify to the foreclosure attorney or trustee that all loss mitigation
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optlions have been considered and exhausted. Treasury also recently instructed its
HAMP compliance agent to review internal policies, procedures, and processes for
completing the pre-foreclosure certifications at the ten largest servicers.

¢ Inaddition to its role enforcing the federal securities laws, the Securities and Exchange
Commission (SEC) has issued proposed rules that would provide greater transparency
and disclosures in the securitization market and provide investors with additional tools
to evaluate actions in the securitization market.

H4#

Mr. ConYERS. Mr. Edward DeMarco has been called one of the
50 most powerful men in real estate by Bloomberg BusinessWeek.
He appears today as the acting director of the Federal Housing Fi-
nance Agency which is the conservator for both Fannie Mae and
Freddie Mac. He also established the agenda for the Home Afford-
able Finance program. And we welcome you to this hearing today,
sir.
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TESTIMONY OF EDWARD J. DeMARCO, ACTING DIRECTOR,
FEDERAL HOUSING FINANCE AGENCY

Mr. DEMARco. Thank you, Mr. Chairman. Chairman Conyers,
and Members of the Committee, thank you for inviting me here
today. The recently identified deficiencies and the preparation and
handling of legal documents to carry out foreclosures

Mr. CoONYERS. Could you pull your mic closer to you, we can’t
hear.

Mr. DEMARCO. Okay. Is this working? I will begin again. The re-
cently identified deficiencies and the preparation and handling of
legal documents to carry out foreclosures are unacceptable. Those
deficiencies undoubtedly reflect strains on a system that is oper-
ating beyond capacity, but they also represent a breakdown in cor-
porate internal controls and management oversight.

FHFA’s goals in this matter are twofold, to ensure that fore-
closure processing is done in accordance with the servicer contract
and applicable laws and to protect taxpayers from further losses on
defaulted mortgages. Of course, before any foreclosure is completed,
we expect servicers to exhaust all alternatives.

My prepared statement reviews the actions that FHFA has taken
to date, as well as those underway. It also provides context for un-
derstanding the problems that have arisen, including consideration
of the role of servicers and a description of the diverse range of
foreclosure processing requirements. As I have previously reported
to Congress, the enterprises, Fannie Mae and Freddie Mac, mini-
mize losses on delinquent mortgages by offering distressed bor-
rowers loan modifications, repayment plans or forbearance. These
loss mitigation tools reduce the enterprises losses on delinquent
mortgages and help homeowners retain their homes. Servicers of
enterprise mortgages know that these tools are the first response
to a homeowner who falls behind on their mortgage payments. Yet
for some delinquent borrowers, their mortgage payments are sim-
ply not affordable due to unemployment or other hardship, and a
loan modification is not a workable solution.

For these cases the enterprises offer foreclosure alternatives in
the form of short sales and deeds in lieu of foreclosure. Despite
these options for a graceful exit from a home, foreclosure remains
the final and necessary option in many cases. As we know, fore-
closure process deficiencies have emerged in several major
servicers. Recently, FHFA provided the enterprises and servicers a
four-point policy framework for handling these deficiencies. The
four points are simply stated: First, verify that the foreclosure proc-
ess is working properly; second, remediate any deficiencies identi-
fied in foreclosure processes; third, refer suspicions of fraudulent
activity; and finally, avoid delay in processing foreclosures in the
absence of identified problems. Pursuant to that guidance, the en-
terprises continue to gather information on the full nature and ex-
tent of the servicers problems. Only a small number of servicers
have reported back to the enterprises has having some problem
with their foreclosure processing that needs to be addressed. Still,
these firms represent a sizable portion of the enterprises combined
books of business. The enterprises are currently working directly
with their servicers to ensure that all loans are handled properly
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and corrections and refiling of paperwork are completed where nec-
essary and appropriate.

To be clear, FHFA does not regulate mortgage servicers and the
enterprises relationship with them is a contractual one. As conser-
vator of Fannie Mae and Freddie Mac, FHFA expects all companies
servicing enterprise mortgages to fulfill their contractual respon-
sibilities which include compliance with both the enterprises’ seller/
servicer guides and applicable law. Also, FHFA remains committed
to ensuring borrowers are presented with foreclosure alternatives.

Still, it is important to remember that FHFA has a legal obliga-
tion as conservator to preserve and conserve enterprise assets. This
means minimizing losses on delinquent mortgages. Clearly, fore-
closure alternatives, including loan modifications, can reduce losses
relative to foreclosure. But when these alternatives do not work
timely and accurate foreclosure processing is critical for minimizing
taxpayer losses.

To conclude, regulatory agencies including FHFA, are carrying
out important examination activities that will better inform the
issue. Thus, identification of further actions or regulatory re-
sponses should await the results of these examinations and evalua-
tion of the information being developed. Thank you.

Mr. CoNYERS. Thank you.

[The prepared statement of Mr. DeMarco follows:]
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Statement of Edward J. DeMarco, Acting Director,
Federal Housing Finance Agency
Before the Committee on the Judiciary
U.S. House of Representatives
“Foreclosed Justice: Causes and Effects of the Foreclosure Crisis”
December 2, 2010

Tatroduction

Chairman Conyers, Ranking Member Smith and members of the Committee, thank you for
inviting me to speak with you today about problems in mortgage servicing. The recently-
identified deficiencies in the preparation and handling of legal documents to carry out
foreclosures are unacceptable. While those deficiencies undoubtedly reflect strains on a system
that is operating beyond capacity and was never designed to handle the volume of nonperforming
loans that we are seeing today, they also represent a breakdown in corporate internal controls and
the integrity of mortgage servicing and foreclosure processing. Servicers and others within the
industry may have attempted to expand the resources available to deliver appropriate loss
mitigation services, including timely and accurate foreclosure processing, but in some instances

those efforts have been inadequate.

Since this latest set of difficulties was identified, I have had a team of managers and staff from
the Federal Housing Finance Agency (FHFA) working closely with Fannie Mae and Freddie
Mac (the Enterprises) to gauge the full scope of the foreclosure processing problem and to move
forward on foreclosures where appropriate. Qur goals are two-fold: to ensure that foreclosure
processing is done in accordance with the servicer contract and applicable laws, and to protect
taxpayers from further losses on defaulted mortgages. Moving forward on foreclosures where

appropriate limits taxpayer losses and contributes to the ultimate recovery of domestic housing
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markets. Of course, before any foreclosure is completed, we expect servicers to exhaust all

alternatives.

With those objectives in mind, I will review the actions that FHF A has taken to date, as well as
those underway. Before doing so, 1 will provide context for understanding the problems that
have arisen, including consideration of:
e the role of the servicers, attorneys, and their contractual relationship with the
Enterprises when performing loss mitigation and foreclosures and
o the complexities of the system in which state and local laws create a diverse range
of requirements that can extend foreclosure timelines, leaving homeowners and
homebuyers in limbo, putting home values at risk in neighborhoods with

abandoned or vacant properties and slowing the recovery of the housing market.

Today, Fannie Mae and Freddie Mac own or guarantee 30 million mortgages; of those, more
than 1.3 million are more than 90 days seriously delinquent. As I have reported to the
Committee on prior occasions, the Enterprises have sought to minimize losses on delinquent
mortgages by offering distressed borrowers loan modifications, repayment plans, or forbearance.
These loss mitigation techniques reduce the Enterprises’ losses on delinquent mortgages and
help homeowners retain their homes. Servicers of Enterprise mortgages know that these loss
mitigation options are the first response to a homeowner who falls behind on their mortgage

payments.
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Yet, for some delinquent borrowers, their mortgage payments are simply not affordable due to
unemployment or other hardship and a loan modification is not a workable solution. In other
cases, homeowners have decided not to continue payment on their mortgages, perhaps because
of the decline in value of their house or because personal circumstances have changed their
desire or ability to retain their home. For these cases, the Enterprises offer foreclosure
alternatives in the form of short sales and deeds-in-lieu of foreclosure. Such foreclosure
alternatives generally are better for the homeowner, the neighborhood, and the Enterprise.
Despite these options for a graceful exit from a home, foreclosure remains the final and

necessary option in many cases.

The sheer volume of delinquent homeowners has put intense pressure on servicers, including
their loan workout efforts and their foreclosure processes. Other hearings and studies have
analyzed how and why this has happened. One of our challenges today is to identify the full
scope and implications of foreclosure processing problems and to improve the integrity of the
foreclosure process at servicers and related parties that are failing to perform to required

standards.

Breakdowns in the Foreclosure Process and FHFA’s Initial Response

As reports of foreclosure documentation deficiencies emerged at several major servicers, FHFA

sought to ascertain the full scope and nature of the problem. On October 1, Iissued a statement

that said, in part:
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“FHFA, as conservator for Fannie Mae and Freddie Mac, supports efforts by the
Enterprises to remind servicers and other parties engaged in processing foreclosures to do
0 in accordance with their seller-servicer agreements and applicable laws and
regulations. Where deficiencies have been identified, FHFA has directed the Enterprises
to work collectively to develop and implement a consistent approach to address any
problems. In addition, FHFA is coordinating with appropriate regulators on this issue.
Our goal is to assure the integrity of the foreclosure process and to see that any
corrections in processes be tailored to the problem, protecting the rights of borrowers and

investors without causing any undue disruption to the mortgage markets.”

On October 13, FHFA built upon its earlier statement by providing the Enterprises and servicers

a four-point policy framework for handling foreclosure process deficiencies, including specific

steps FHF A expects them to take to assess and remedy the problems. The four points are simply

stated:

Verity that the foreclosure process is working properly;
Remediate any deficiencies identitied in foreclosure processing;
Refer suspicions of fraudulent activity; and

Avoid delay in processing foreclosures in the absence of identified problems.

Pursuant to that guidance, the Enterprises continue to gather information on the full nature and

extent of servicer problems. Since then, only a small number of servicers have reported back to

the Enterprises as having some problem with their foreclosure processing that needs to be

addressed. Still, these firms represent a sizeable portion of the Enterprises combined books of

4
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business. The issues identified to-date range in size and scope, and may not affect every
delinquent mortgage that a particular servicer is handling. Thus, itis difficult to say just how
many delinquent Enterprise mortgages may be affected and the degree of difficulty in
remediating the deficiencies. The Enterprises are currently working directly with their servicers
to ensure that all loans are handled properly and corrections and refiling of paperwork are
completed where necessary and appropriate. Because the file reviews are being performed case-

by-case, the full evaluation will take a substantial amount of time and resources.

As made clear in FHFA’s October 13" policy framework, if wrongful acts in foreclosure
processing are discovered, the appropriate remedies should be undertaken by servicers,
regulators, and law enforcement. Simply put, it is not acceptable that servicers and other parties
involved in foreclosure processing may not have adhered to state and local laws. As Conservator
of the Enterprises, FHFA expects all companies servicing Enterprise mortgages to fulfill their
contractual responsibilities, which include compliance with both the Enterprises’ seller/servicer
guides and applicable law. We expect the same of other parties as well, including law firms
working on foreclosure processing of Enterprise loans. Finally, to reinforce the duties
undertaken by servicers, the Enterprises have indicated that they may pursue remedies for

contractual violations.

The Role of the Servicer

When an Enterprise purchases a mortgage from an originating lender, it contracts with that

lender or another bank or financial institution to service the loan. The servicer is the main

5
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communication point for the borrower, accepting all payments and crediting the borrower’s

account.

When homeowners get behind in payments, the servicer is expected to work with the delinquent
borrower to set up a repayment plan, modify the loan, or, if foreclosure alternatives are not
viable, begin foreclosure proceedings. Although the Enterprises hold the actual promissory notes
through document custodians who maintain these records separate from the servicers,

Fannie Mae and Freddie Mac do not themselves accept or process payments or move to modify

or foreclose.

For their work, the servicers get paid by the Enterprises and, under the terms of their contracts,
each servicer is obligated to follow the procedures established by the Enterprise, including
compliance with all appropriate laws. The Enterprises also provide policy guidelines to their
seller/servicers. A servicer is contractually bound to comply with this guidance; however, the
Enterprises do not review loan files for each and every mortgage they guarantee or purchase.
Instead, the Enterprises rely on a representation and warranty (rep and warrant) model under
which the loan originator and loan servicer commit that the loan origination and servicing
complies with the Enterprise’s seller/servicer guide. Under the terms of the servicer contracts,
the Enterprises can require the servicer to pay damages if the servicer does not follow the
seller/servicer guidelines or force the servicer to buy back the loan if the loan fails to meet the

Enterprises’ eligibility guidelines.
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The majority of Enterprise loans are serviced by a few very large banks. However, there are
hundreds of servicers that hold contracts with each Enterprise; many are relatively small
institutions. Each servicer typically works on behalf of many investors, including trustees for
private label securities, and must follow the procedures and processes set forth in each investor
contract. As 1 will describe further below, we are working with other government agencies to
review foreclosure servicing practices and operations, and where we find firms with operational

deficiencies, these must be remedied.

Attorneys Specializing in Foreclosure Processing

Tn order to complete foreclosures, particularly in judicial foreclosure states, servicers often
contract with law firms from the Enterprises’ approved attorney networks (for servicers of one
Enterprise this is required, for the other, it is optional to use the approved network). These law
firms have been evaluated by the Enterprises before being added to that Enterprise’s attorney
network. By adding a firm to its network, the Enterprise has concluded the firm has sufficient
capacity and expertise to assist a servicer in need of foreclosure processing services. Recently
the capacity of some of these law firms has also been strained by the volume of foreclosures and
the burden on the court systems. In light of processing problems we are discussing today, it is
evident that both Enterprises must take steps to improve their selection and oversight of the

attorneys in their networks.
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State Foreclosure Processes and Foreclosure Timelines

Foreclosure proceedings and requirements are established at the state level. Almost half of the
states have a judicial foreclosure process that relies on the court system. By contrast,
foreclosures in non-judicial states are managed according to state and local laws but handled

outside of the court system.

Both systems have protections for homeowners, and to a large extent the essential paperwork and
documentation elements are the same across all states, although particular requirements vary
from jurisdiction to jurisdiction. In judicial foreclosure states, individual judges may set specific
requirements within their courtrooms that are in addition to, or ditfer from, terms established by
other judges in that state. Servicers and law firms involved in processing foreclosures must be

aware of and responsive to such particular requirements.

Both judicial and non-judicial states are experiencing growing numbers of foreclosures, which
are contributing to long delays between a borrower’s default and the completion of an associated

foreclosure.

Currently, the time from start to completion of a foreclosure for Enterprise loans in non-judicial
states typically takes six months to a year. In judicial foreclosure states, it takes even longer,
often 6 months longer than in non-judicial states and in certain judicial states the difference is
even greater. Bear in mind, these foreclosure periods begin affer the loan becomes seriously

delinquent, typically about four months.
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Some reasonable delays in the foreclosure process have been expected, appropriately so over the
past two years, as new loss mitigation programs, such as loan modifications, have been
introduced. These programs have often been accompanied by temporary foreclosure moratoria
so that homeowners in the foreclosure process could be assessed for a modification. Servicers
are obligated to follow Enterprise guidelines, including evaluating homeowners’ for eligibility

for the various foreclosure mitigation programs I described earlier.

While FHFA remains committed to ensuring borrowers are presented with foreclosure
alternatives, it is important to remember that FHFA has a legal obligation as Conservator to
preserve and conserve the Enterprises’ assets. As [ have said before, this means minimizing
losses on delinquent mortgages. Clearly, foreclosure alternatives, including loan modifications,
can reduce losses relative to foreclosure and benefit homeowners and neighborhoods, adding
some measure of stability to local housing markets. But when these alternatives do not work,
timely and accurate foreclosure processing is critical for minimizing taxpayer losses. The direct
effect on taxpayers is thus: when an Enterprise-guaranteed mortgage is delinquent four months,
the Enterprise removes the mortgage from the mortgage-backed security in which it was funded,
paying off the security investors at par. The delinquent mortgage then goes on the balance sheet
of the Enterprise, funded with debt issued by the Enterprise, debt supported by the Treasury
Department’s Senior Preferred Stock Purchase Agreement. While awaiting foreclosure (or some
foreclosure alternative), that loan is generating no revenue because the borrower has stopped

paying, but the Enterprise must keep paying interest on the debt supporting the mortgage. The
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cost of the delay is why it is critical to FHFA’s responsibilities as Conservator to ensure timely

processing of foreclosure actions — the cost is ultimately borne by the taxpayer.

When a homeowner falls behind on their mortgage payments, servicers operate on a single track,
working through loss mitigation options with the homeowner, typically beginning with the
HAMP program and followed by other loan modification programs or other foreclosure
alternatives. When all loss mitigation alternatives have been exhausted, the servicers are
expected to initiate the foreclosure process. Furthermore, the Enterprises have instructed
servicers to suspend foreclosure processing when loss mitigation activities reach certain
milestones. At times, simultaneous actions are necessary because of the long timeframes of the
foreclosure process and because borrowers are not always responsive to foreclosure alternative

offers.

While the Enterprises have established foreclosure time limits in their seller/servicer guides, no
servicers have been penalized in recent years for exceeding those limits, largely because state
and local legal requirements, loan modification efforts, the unprecedented volume, and various
foreclosure moratoria have greatly contributed to delays. During this year, FHFA has been
working with each Enterprise to improve servicers’ adherence to these timelines, and to apply

penalties where justified, but the recent set of issues have further complicated that effort.

Deficiencies in the foreclosure process, including problems with affidavits, notaries, and
improper practices, appear to be the result of inadequate resources for and oversight of servicing

operations. The pressure from high volumes of foreclosures working through the system has

10
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surfaced fault lines in the foreclosure process that remain the responsibility of management at

these companies to identify and fix.

Other Actions Being Taken & Matters for Consideration

All of us — regulators, lawmakers, investors, and the general public — want answers to the
questions raised by this most recent breakdown in our housing finance market and we want them
now. Much work is underway to assess the characteristics, extent, and location of these
problems and conclusions must await the completion of this work. Regulatory agencies
including FHF A are carrying out important examination activities that will better inform the
issue. Thus, identitication of further actions or regulatory responses must await the results of

these examinations and evaluation of the information developed.

My colleagues can speak to the examination activities they are leading, some of which include
FHF A participation. In particular, FHF A is participating in a multi-agency examination of the
Mortgage Electronic Registration Systems (MERS). FHF A is reviewing the Enterprises’
practices with regard to oversight of their counterparties, which have been lacking in the past.
Neither FHF A nor the Enterprises have any regulatory authority with regard to mortgage
servicers. FHFA’s authority is limited to the Enterprises and, as | have noted, the Enterprises’

relationships with mortgage servicers are contractual, not regulatory.

I do not support a blanket moratorium on foreclosures. The adverse consequences of a

moratorium outweigh the argued benefits. The costs to neighborhoods, taxpayers, and investors

11
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would be enormous. Our focus should be on fixing problems where they are found and then
moving torward expeditiously with foreclosure proceedings where foreclosure alternatives have
been exhausted and where no process deficiencies have been identitied or they have been
remedied. Delay is costing taxpayers money and creates undesirable incentives for homeowners

to stop paying their contracted mortgage obligations.

To date, Fannie Mae and Freddie Mac, as well as other parts of the housing finance industry,
have relied on a rep and warrant model, whereby one party commits to follow a set of standards
and the other party trusts that commitment, unless and until a clear violation or breach is
identified. FHFA is reviewing the Enterprises’ practices in enforcing reps and warrants and
FHFA expects adherence to those contract terms with regard to mortgages they purchase and

with regard to mortgage servicing.

FHF A remains committed to working with fellow regulators to enhance our oversight of the
foreclosure process and to ensure market participants adhere to state and federal laws. To further
our efforts at bringing stability to housing finance, our approach needs to continue to focus on
offering troubled homeowners an opportunity to remedy their payment difficulties. Failing that,
homeowners should be offered foreclosure alternatives but, after that, foreclosure must proceed

in a legal and timely manner for the sake of neighborhoods, investors, and taxpayers.

Thank you for this opportunity to testify. I would be glad to answer any questions.

12

Mr. CONYERS. Attorney dJulie Williams is the Chief Counsel of
the Office of Comptroller of the Currency at the Department of
Treasury. OCC supervises all national banks and their operating
subsidiaries. Attorney Williams is the author of two books and nu-
merous articles on financial servicers, securities and corporate law
matters.

We welcome you to the hearing this morning.
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TESTIMONY OF JULIE L. WILLIAMS, CHIEF COUNSEL, OFFICE
OF THE COMPTROLLER OF THE CURRENCY, UNITED STATES
DEPARTMENT OF THE TREASURY

Ms. WiLLIAMS. Thank you.

Chairman Conyers and Members of the Committee, I appreciate
this opportunity to appear today to discuss recent events con-
cerning the mortgage foreclosure process and the actions that the
Office of the Comptroller of the Currency is taking in response.

The occurrences of improperly executed documents and attesta-
tions that have come to light raise concerns about the overall integ-
rity of the foreclosure process. Laws in each State establish the re-
quirements and process by which that action may be taken. When
that due process is not followed, it is not a technicality, it goes to
the propriety of the foreclosure itself. The improprieties that have
been identified in the past several months are unacceptable prac-
tices that warrant the thorough investigation that is now under
way by the OCC and other agencies and appropriate and vigorous
responses.

The OCC supervises all national banks and their operating sub-
sidiaries, including their mortgage-servicing operation. In recent
years as problem loans surged, the OCC’s primary focus was to
prevent avoidable foreclosures by directing national banks to in-
crease the volume and sustainability of loan modifications. When
we saw, using data from our mortgage metrics system, that an in-
ordinate number of modifications initiated in 2008 were re-
defaulting, we directed national bank mortgage servicers to take
corrective action. Since then we have seen a sharp increase in
modifications that lowered monthly payments and fewer defaults.

While these efforts are preventing foreclosures, many families
are still struggling and face the prospect of losing their homes. In
this regard questions have arisen about the practice of continuing
foreclosure proceedings, even when a trial modification has been
negotiated and is in force. We agree that this dual track is unnec-
essarily confusing for distressed homeowners and risks them re-
ceiving mixed or contradictory information.

HAMP requirements contain a model for suspending foreclosure
proceedings when a borrower is successfully performing in a trial
modification program; but most modifications today are not HAMP
modifications. Therefore, yesterday, Acting Comptroller John
Walsh announced that the OCC will direct national bank servicers
to suspend foreclosure proceedings for borrowers in all types of suc-
cessfully performing trial modifications where the servicer has the
legal ability to do so. It is important to remember, however, that
GSEs and private investors dictate the terms for non-HAMP modi-
fications, so this flexibility may not always be available to the
servicers.

The OCC, as part of its supervisory processes, reviews a national
bank’s foreclosure governance process to determine if it has appro-
priate policies, procedures and internal controls necessary to en-
sure the accuracy of information relied upon in the foreclosure
process and compliance with Federal and State laws. We expect
banks to test these processes through their internal audit and on-
going quality-control functions. Unfortunately, neither banks’ inter-
nal quality control tests, internal audits, nor the OCC’s own con-
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sumer complaint data suggested foreclosure document processing
was an area of systemic concern. However, when problems were
identified at Ally Bank, which is not a national bank, we imme-
diately directed the eight largest national bank mortgage servicers
to review their operations and take corrective actions.

In concert with other regulatory agencies, OCC examiners are
now reviewing samples of individual loan files where foreclosures
have either been initiated or completed to test the validity of
banks’ self-assessments and corrective actions; whether foreclosed
borrowers were appropriately considered for loss-mitigation alter-
natives such as loan modification; and whether fees charged were
appropriate, documents were accurate and appropriately reviewed,
proper signatures were obtained, and documents necessary to sup-
port a legal foreclosure proceeding were provided.

We have likewise instructed examiners to be alert to and docu-
ment any practices such as misapplied payments, padded fees and
inappropriate application of forced-placed insurance as part of
these file reviews. Where we find errors or deficiencies, we are di-
recting national banks to take immediate corrective action, and we
will not hesitate to take an enforcement action or impose civil
money penalties, removals from banking, and make criminal refer-
rals if warranted.

We expect to complete our examinations by mid to late December
and to determine by the end of January what additional super-
visory or enforcement actions are needed.

Thank you again for the opportunity to appear today. I would be
happy to answer your questions.

Mr. CoNYERS. Thank you.

[The prepared statement of Ms. Williams follows:]
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Introduction

Chairman Conyers, Ranking Member Smith, and members of the Committee, 1
appreciate this opportunity to discuss recently reported events concerning the foreclosure
process and actions that the Office of the Comptroller of the Currency (OCC) is taking to
address these situations where they involve national banks. The occurrences of improperly
executed documents and attestations raise concerns about the overall integrity of the
foreclosure process. The loss of one’s home is a personally and financially disastrous event
for a borrower. Laws in each state establish the requirements and process by which that
action may be taken. When that due process is not followed, it is not a technicality; it goes to
the propriety of the foreclosure itself. The improprieties that have been identified in the past
several months are unacceptable practices that warrant the thorough investigation that is now
underway by the OCC, other federal bank regulators, and other agencies, and appropriate and
vigorous responses.

The OCC supervises all national banks and their operating subsidiaries, including their
mortgage servicing operations. The servicing portfolios of the eight largest national bank
mortgage servicers' account for approximately 63 percent of all mortgages outstanding in the
United States —nearly 33.3 million loans totaling almost $5.8 trillion in principal balances as
of June 30, 2010.

To date, six large national bank servicers have publicly acknowledged deficiencies in
their foreclosure processes. The lapses that have been reported represent a serious operational
breakdown in foreclosure governance and controls that national banks should maintain.
These lapses are unacceptable, and we are taking aggressive actions to hold national banks

accountable, and to get these problems fixed.

! Bank of America, Citibank, JPMorgan Chase, HSBC, Me(Life, PNC. Wells Fargo, and U.S. Bank.
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As soon as the problems at Ally Bank came to light, we directed the largest national
bank mortgage servicers under our supervision to review their operations, to take corrective
action to remedy identified problems, and to strengthen their foreclosure governance to
prevent reoccurrences. At the same time, we initiated plans for intensive, on-site
examinations of the eight largest national bank mortgage servicers. Through these
examinations we are independently testing the adequacy of governance over their foreclosure
processes to ensure foreclosures are completed in accordance with applicable legal
requirements and that delinquency affidavits and claims that are the basis for the foreclosure
are accurate.

As part of our examinations we also are reviewing samples of individual loan files
where foreclosures have either been initiated or completed to test the validity of bank self-
assessments and corrective actions, and to determine whether troubled borrowers were
considered for loss mitigation alternatives such as loan modifications prior to foreclosure.

We have likewise instructed examiners to be alert to, and document, any
practices such as misapplied payments, padded fees, and inappropriate application of forced
placed insurance as part of these file reviews. Should we find evidence of such occurrences,
we will take appropriate action. Our examinations are still on-going.

My testimony provides a brief discussion of these recently publicized foreclosure
problems, and our most recent findings on trends in modifications, alternatives to
modifications, and foreclosures from the OCC and OTS Mortgage Metrics Report. 1then
describe the OCC’s actions with respect to loan modifications and problems that have arisen
in the foreclosure process.

Current Foreclosure Problems

The current foreclosure problems represent another painful chapter of the recent

financial crisis, stemming from a record number of troubled borrowers, which has strained
2
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servicer capacity to provide loss mitigation activities to those borrowers and ensure a large
and growing number of foreclosures are properly processed.

The concerns about improper foreclosure practices initially centered on two issues that
deal with the documentation required to effect foreclosure actions. The first issue involves
requirements under some state laws for individuals to sign affidavits attesting to personal
knowledge of the accuracy and completion of required documentation essential to a valid
foreclosure proceeding. The second issue is whether, in similar situations where required by
state law, individual notaries may have violated procedures in notarizing documentation by,
for example, notarizing the documents after they had been signed, rather than in the presence
of the individual signing the affidavit. As the situation has evolved, concerns have broadened
to include the accuracy of information underlying the foreclosure process, and the physical
possession and control over documents necessary to foreclose on a home. Qur examinations
are investigating all of these issues.

The signing and attestation of foreclosure documents are steps required by various
state laws that govern the legal completion of a foreclosure proceeding—and as such,
typically represent the final steps in what is a very lengthy and resource intensive process that
banks undertake to deal with seriously delinquent borrowers. The time to complete a
foreclosure process in most states can take 15 months or more and in many cases can be as
long as two years. Foreclosure completion timelines are generally set by investors such as
Fannie Mae and Freddie Mac, and there are penalties that they may impose on servicers that
do not meet the timelines mandated by these investors.

The specific requirements and the legal standards applied for determining personal
knowledge may vary across judicial foreclosure states, and thus require servicers to ensure
that their processes conform to individual state, or in some cases, local precedent. To assist

with meeting these requirements, mortgage servicers often outsource some of the requisite
3
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legal work to law firms familiar with local standards and other third parties for input and
review. Fannie Mae and Freddie Mac in fact require servicers to use law firms approved for
particular geographies when preparing foreclosure filings. For large mortgage servicers that
operate nationwide, this often has resulted in use of a significant number of third parties —
lawyers and other service providers — and a panoply of documents used in their mortgage
foreclosure processes: one large mortgage servicer has indicated that they use over 250
different affidavit forms. These operational challenges, however, do not absolve the banks
from their responsibilities to have the appropriate staff, quality controls, and an effective audit
process in place to ensure that documents are accurate and the foreclosure process is
conducted in compliance with applicable state and local laws.

Servicers typically move forward with foreclosure proceedings only after thoroughly
evaluating a borrower’s eligibility for loan modifications and other alternatives, such as short
sales or deed-in-lieu-of-foreclosures.” As a practical matter, many investors for whom loans
are serviced, including Fannie Mae and Freddie Mac, require servicers to attempt loss
mitigation actions, including modifications, prior to foreclosing on a home. The largest
national bank mortgage servicers are participants in Treasury’s Home Affordable
Modification Program (HAMP) and are required to evaluate troubled borrowers to determine
their eligibility for a HAMP modification. For borrowers that fail to qualify for a HAMP loan
modification, servicers also typically consider whether the borrowers would qualify for a
modification under their proprietary programs, which generally have more flexible criteria. In
the vast majority of cases, it is only after these loan modification efforts have been exhausted

that final foreclosure actions are taken.

* Short sales refer to sales of mortgaged propertics at prices (hat net less than (he total amount duc on (he loans.
Scrvicers and borrowcrs negotiate repayment programs, forbearance. or forgivencss for any remaining
deficiency onthe debt. Short sales typically have less adverse impact than foreclosures on borrowers’ credit
records. Deed-in-lieu-of-foreclosure actions refer to actions in which borrowers transfer ownership of the
properties (deeds) (o servicers in [ull satislaction of the outstanding morigage debt {o lessen the adverse impact
of the debt on borrowers’ credil records.

4
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Recent Trends in Morigage Modifications and Foreclosure Activity

Since 2008, the OCC has collected loan level data from the large national banks we
supervise and published this information in quarterly mortgage metrics reports. We have
since expanded our data collection and reporting efforts and joined with the Office of Thrift
Supervision (OTS) to publish data on the performance of loans and loan modifications, and to
highlight trends in loss mitigation activities, foreclosures, and re-defaults occurring on
mortgages serviced by large national banks and federally regulated thrifts. Our most recent
report, released in September, provides data through second quarter 2010 for nearly 34
million first-lien mortgages, totaling nearly $6 trillion in outstanding balances—representing
approximately 65 percent of all first-lien residential mortgages in the country.® Key trends
from that report are summarized below.

Overall Mortgage Performance

As shown in Table 1, the percentage of current and performing mortgages
remained unchanged from the previous quarter at 87.3 percent. The percentage of
mortgages 30 to 59 days delinquent increased to 3.1 percent at the end of the second
quarter of 2010, compared with 2.8 percent at the end of the previous quarter and 3.2
percent a year ago. The percentage of seriously delinquent mortgages® was 6.2 percent, a
decrease of 5.3 percent from the previous quarter but up 16.1 percent from a year ago.
Foreclosures in process were 3.4 percent of the total portfolio, a 1.4 percent decrease

from the previous quarter but a 16.1 percent increase from a year ago.

* A full copy of the OCC and OTS Mortgage Metrics Report, Second Quarter 2010 is availablc at:
hitp:/fwwi.oce. gov/publications/publications-by-type/other-publications/mortgage-metrics-q2-20 10/mortgage-
metrics-q2-2010-pdf pdf.
" Seriously delinquent loans are those morigages that are 60 or more days past due and all mortgages held by
bankrupt borrowers whose payments are 30 or more days past due.

5
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Changes to Borrowers' Monthly Payments Resulfing from Modifications

Early in the mortgage crisis, servicers’ informal payment plans and loan modifications
were done in low volume and often resulted in mortgage payments that increased or did not
change. This traditional approach to loss mitigation gave delinquent borrowers experiencing
temporary financial problems a chance to catch-up on making their loan payments. However,
as the mortgage crisis deepened, unemployment climbed, and the number of delinquent
borrowers increased to unprecedented levels, it became clear that more formal and permanent
modifications were needed. The OCC’s mortgage metrics data provided factual evidence that
loan modifications completed in 2008 were experiencing high re-default rates. As a result of
those high re-default rates, in March 2009, the OCC directed the largest national banks to take
corrective action to implement loan modification programs designed to achieve more
sustainable modifications.

As a result, servicers have focused efforts on improving the quality of their loan
modifications and the performance of those modifications over time. This is evidenced by the
increase in modifications that are reducing borrowers’ monthly mortgage payments and the
corresponding decline in re-defaults (as measured by serious delinquencies) subsequent to
modification since the OCC’s direction to servicers in 2009. As shown in Table 3, mortgage
modifications that lowered monthly principal and interest payments increased to more than 90
percent of all modifications during the second quarter 2010. The emphasis on payment
affordability and sustainability has resulted in a 62 percent increase in the average monthly
savings in mortgage payments from mortgage modifications from a year ago. As shown in
Table 4, modifications made during the second quarter of 2010 reduced monthly payments by
an average of $427. Further, 56 percent of the modifications made during the second quarter
reduced the borrower’s monthly payment by 20 percent or more, representing an average

savings to the consumer of $698 a month. These actions for more sustainable payments are
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sustainable loan modifications that avoid foreclosure and allow troubled borrowers to remain
in their homes. As previously noted, when our mortgage metrics data showed that an
inordinately high percentage of loan modifications made in 2008 were re-defaulting, we
directed large national bank mortgage servicers to take corrective action and revise their loan
modification programs to produce loan modifications that resulted in more sustainable loan
payments. In most cases, this requires concessions on the terms of the loan, rather than
simply granting a borrower a payment deferral that capitalizes arrearages, which was typical
in many traditional modifications. In addition, in our supervision of national bank mortgage
servicers we have issued numerous “Matters Requiring Attention,” requiring improvements in
servicers’ loan modification operations and increased staffing.

Some observers have stated that mortgage servicers have an inherent conflict of
interest in working with borrowers to modify a first lien where the servicer holds the second
lien on the property. In general, all other creditors benefit from a modification of the first lien
since the modification puts the borrower in a stronger cash flow position, and makes the
borrower more likely to be able to make payments on other debts. A conflict of interest could
arise if the second lien holder were trying to overstate the second lien’s carrying value (and
under-allocate loan loss reserves) for a troubled borrower. The OCC has addressed this
potential conflict by directing that second lien holders must take steps necessary to understand
any potential issues with the first lien and ensure that carrying values and loan loss reserve
levels reflect all risk in the transaction — including any problems the borrower might be
having on the first lien, even if the second lien is performing as agreed.

The volume of current and performing second liens held by national banks behind
delinquent or modified first liens remains relatively small. The OCC analyzed second liens
held by national banks and matched more than 60 percent of them ($293 billion) to first-lien

mortgages. Of these 5,000,000 matched second mortgages, only about 6 percent, or 235,000,
11
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were current and performing but behind delinquent or modified first liens. The balance of
those current and performing second liens behind delinquent or modified first mortgages
totaled less than $18 billion. The OCC has directed national banks that hold such performing
second liens to properly reflect the associated credit impairment for those second liens through an
increase in the allowance for loan losses, or in many cases, a charge-off of the loan where
appropriate.

Oversight of and Responses (o Foreclosure Documeniation Issues

When reviewing a bank’s foreclosure governance process, such as practices involved
with the preparation and filing of affidavits for foreclosure proceedings, examiners determine
if the bank has appropriate policies, procedures, and internal controls in place to ensure the
accuracy of information relied upon in the foreclosure process and compliance with federal
and state laws. An appropriate governance process would include the testing of those policies
and procedures through periodic internal audits and the bank’s on-going quality control
function. In this instance, however, neither internal quality control, internal or third party
audits at the largest servicers, nor our CAG data revealed the foreclosure document
processing issues.

‘When the problems at Ally Bank — an institution that is not supervised by the OCC —
became public, the OCC took immediate action to determine if procedural breakdowns at
national bank servicers could be resulting in similar foreclosure affidavit problems. On
September 29, 2010, we immediately ordered the eight largest national bank servicers to
conduct a comprehensive self-assessment of their foreclosure management processes,
including file review and affidavit processing and signature. We also made clear that where
deficiencies were identified, the servicers needed to take prompt action to remedy any
improper documentation, including as applicable, making appropriate re-filings with local

courts. Equally important, we also directed banks to strengthen foreclosure governance to
12
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ensure the accuracy of the information relied upon in the foreclosure process and prevent re-
occurrences of documentation problems.

Concurrent with this directive, we began planning on-site examinations at each of
these large servicers and their mortgage servicing operational centers. Qur objectives are to
independently test and verify the adequacy and integrity of bank self-assessments and
corrective actions; the adequacy and effectiveness of governance over servicer foreclosure
processes to ensure foreclosures are completed in accordance with applicable legal
requirements and that affidavits and claims are accurate; and to determine whether troubled
borrowers were considered for loss mitigation alternatives such as loan modifications prior to
foreclosure.

These examinations are now underway at each of the eight servicers. The examination
teams include examiners from the OCC, plus the Federal Reserve Board (FRB) and Federal
Deposit Insurance Corporation (FDIC). The OCC has approximately 100 examiners working
on this effort. Legal support is provided by staff attorneys from both the OCC and FRB. We
have established an interagency foreclosure review team to provide oversight and direction to
on-site examination teams to ensure consistency in our examination work.

As noted above, a key objective of our examinations is to determine the adequacy and
effectiveness of governance over the foreclosure process. The scope of work to assess
governance is extensive and includes an assessment of each servicer’s foreclosure policies
and procedures, organizational structure and staffing, vendor management, quality control and
audit, loan documentation including custodial document management, and foreclosure work
flow processes. As part of these reviews, examiners are conducting interviews with personnel
involved in the preparation, review, and signing of foreclosure documents. Our objective in
conducting these interviews is to understand current and past practices with respect to

preparation of foreclosure documents, whether the staff conducting these functions had
13
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sufficient knowledge and training, including training in relevant requirements, to effectively
complete and sign-off on foreclosure aftidavits, and to help assess the underlying cause of any
identified deficiencies.

Examiners are also reviewing samples of individual borrower foreclosure files from
judicial and non-judicial states that include both in-process and completed foreclosures. In
reviewing these files, examiners will determine whether foreclosed borrowers were
appropriately considered for alternative loss mitigation actions such as a loan modification.

Examiners are also checking for the following:

» A documented audit trail that demonstrates that data and information (e.g., amount
of indebtedness and fees) in foreclosure affidavits and claims are accurate and

comply with state laws;

o DPossession and control over the underlying, critical loan documents such as
original note, mortgage, and deed of trust to support legal foreclosure proceedings;
and

» Evidence that the affidavit and documents were independently and appropriately
reviewed, and that proper signatures were obtained.

In addition to these loan file reviews, examiners will review the nature, volume, and
resolution of foreclosure-related complaints. These will include complaints received by the
OCC’s Customer Assistance Group as well as complaints received by the banks.

Finally, examiners will assess the adequacy of each bank’s analysis and financial
reporting for the potential adverse impact on the bank’s balance sheet and capital that may
arise from the increased time and costs needed to correct any procedural errors; losses (if any)
resulting from inability to access collateral; and expected litigation costs. We are directing
banks to maintain adequate reserves for potential losses and other contingencies and to make

14
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appropriate disclosures, consistent with applicable Securities and Exchange Commission
disclosure rules.

Using our authority under the Bank Service Company Act, we also are conducting
interagency examinations of two major non-bank mortgage service providers. The OCC, in
coordination with the FRB, FDIC, and Federal Housing Finance Agency, is leading an on-site
examination of the Mortgage Electronic Registration System (MERS). A key objective of the
MERS examination is to assess MERS’s corporate governance, control systems, and the
accuracy and timeliness of information maintained in the MERS system. Examiners assigned
to MERS will also visit on-site foreclosure examinations in process at the largest mortgage
servicers to determine how servicers are fulfilling their roles and responsibilities relative to
MERS.

We are also participating in an examination being led by the FRB of Lender
Processing Services, Inc., which provides third-party foreclosure services to banks.

‘We expect to have most of our on-site examination work completed by mid to late
December. We then plan to aggregate and analyze the data and information from each of
these examinations to determine whether or what additional supervisory and regulatory
actions may be needed. We are targeting to have our analysis completed by the end of
January.

We recognize that the problems associated with foreclosure processes and
documentation have raised broader questions about the potential effect on the mortgage
market in general and the financial impact on individual institutions that may result from
litigation or other actions by borrowers and investors. Obviously, for a host of reasons — from
fair treatment of borrowers to the fundamentals of the mortgage marketplace — mortgage
servicers must get this right. We are directing banks to take corrective action where we find

errors or deficiencies, and we have an array of informal and formal enforcement actions and
15
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penalties that we will impose if warranted. These range from informal memoranda of
understanding to civil money penalties, removals from banking, and criminal referrals.
Conclusion
The OCC is focused on identifying and rectifying problems so that the basic function
and integrity of the foreclosure process is restored; the rights of all homeowners subject to the
foreclosure process are protected; and the basic functioning of the U.S. mortgage market is
stabilized. As we move forward we will continue to cooperate with the many inquiries and

investigations that are taking place and provide updates to the Congress.

Mr. CONYERS. Our next witness is Judge Dana Winslow, who has
served as the justice in the New York Supreme Court for the past
14 years. He has been at the trial level of more than 1,000 mort-
gage cases and has a wide experience of what actually happens
during this foreclosure crisis.

We welcome you this morning.
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TESTIMONY OF THE HONORABLE F. DANA WINSLOW, SU-
PREME COURT JUSTICE, NEW YORK STATE SUPREME
COURT

Judge WINSLOW. I thank you very much and all of the members
of the panel for affording me this opportunity.

I have decided, based upon the presentations made and the com-
ments delivered already, that the level of sophistication is such
that I can proceed to certain areas without the need for what
seems to be repetition.

First, I do think that responsibility, not blame, has to be deter-
mined, and I think we will find that the responsibility lies with
lenders, lenders’ attorneys, the investment community including
Wall Street, mortgage and real estate brokers, the business com-
munity, borrowers, and I say with no less the courts themselves,
the judiciary, is responsible as well for this problem.

The court has accepted foreclosure applications without scrutiny.
An environment of trust has prevailed rather than an examination
of the submissions and a requirement to submit the required proof.
Recently title companies have been expressing reluctance to ensure
foreclosed properties because of questions about the status of title.

I am going to go basically to my conclusion so that I have suffi-
cient time, and I think that it will also help to show why I am say-
ing what I am about the particular problems within the industry.

I think the ultimate resolution rests in a paradigm chain which
focuses upon the defendant owners’ ability to pay rather than the
plaintiff mortgagees’ artificial requirements. For example, if the de-
fendant homeowners are able to pay $2,000 per month, having a
present obligation of $3,500 per month, a loan modification for a
period of 2 or more years at $2,000 per month would avoid the
plaintiff mortgagee’s costs as well as the mortgagor’s costs of fore-
close and property maintenance, avoid the potential loss of prin-
ciple arising out of a forced sale in a depressed market, and allow
the defendant homeowners to remain in their home. This approach
could ultimately reduce the cost to lenders, borrowers, stabilize the
real estate market, and do what I think is most important: promote
equitable predictability. We must have predictability, but it cannot
be unfair.

Why this result? Because the examination has focused on the
mortgagee all along. We look at what is wrong with the mortga-
gees’ submissions, and we do not find that we are able to effect res-
olutions. All we are doing is forestalling or deferring the inevitable.
If a prima facie case requirement to entitlement remains with the
mortgagee and after the acceptance of such proof without refuta-
tion by the homeowner, then justified dialogue can commence with-
out regard to considerations of possible deficiencies of the plaintiff
mortgagee.

What do we see on a regular basis? Well, what we see is that
many of the affidavits attesting loss of note—and I am taking a
step back—are inaccurate, clearly inaccurate on their face. Take a
step back because in New York and in many States, a mortgage
cannot be foreclosed without possession control of the note.

We find gaps in the chain of title, and I refer you to my attach-
ment B in which there are multiplicity of names contained within
the caption; and to attachment A, which agonizingly, but I am
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afraid accurately, demonstrates the course that both a mortgage
and note takes place in this mortgage climate.

Assignment documents are frequently notarized several months
after the assignment was purportedly effected and are notarized in
blank.

MERS, which needs to be mentioned, has, in fact, changed dras-
tically over the years. I have seen them starting in 2003 or 2004
and have received information from them.

I also notice my red light. And though from my perspective I usu-
ally am not as aware of it as I am now, I will stop at this point
to say that the necessity for an examination of precisely what
MERS is allowed to do, whether MERS is permitted the oppor-
tunity to foreclose, foreclose on behalf of an assignee as opposed to
the original lender.

And I do ask you all to in closing consider one issue that wasn’t
mentioned, and that is that many people need to move from one
community to another for a job. They can’t. They can’t move to get
employment because they can’t sell the house that they are in and
move to another area. So that is another issue that I have not seen
mentioned, and I ask for questions galore if the panel is so in-
clined. Thank you.

Mr. CoNYERS. Thank you, Judge Winslow.

[The prepared statement of Judge Winslow follows:]
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PREPARED STATEMENT OF THE HONORABLE F. DANA WINSLOW

F. DANA WINSLOW
NYS SUPREME COURT JUSTICE
Before the House of Representat‘i\fes
'DECEMBER 2, 2010
ON
'CAUSES AND
EFFECTS OF TPT4
FORECLOSURE

CRISI S
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JIOUSE OF REPRESENTATIVES COMMITTEE ON THE JUDICIARY.

,, . FORECLOSEDJUSTICE:
CAUSES AND EFFECTS OF THE FORECLOSURE, CRISIS

How P, Dana Winstow
Degermiber 2, 2()} &

BACKGROUND

1.4

] Pm\ dods - practicing attormey

Jastice io WY State Suprems Cowt for padt 12 years, '(»Highcst Eriad coutt Within WYS
svstern.) :

Former president of {he N Y Supremie (‘uurl Yusucea Assoeiationaod pre,scm mertiter of
the Executive Chnuniites

federat securmes arga; commercxal mivinicipal, cnmmczi nigd
eivil Imgatmn % Stale and Federal Courts: :

On 1h:: herich: Presided tver more than: UUU morteage foreciosure unes and the thass Te-
assessmentease i1 200532008 which provided insight mtu horme values o Tong Island,

OVERVIEW - FROM COURT'S PERSPECTIVE:

21

surgs, Rased dpon anecdotal evidente, approximately 1195 ot all homes
e sithet i foreclosuie or have been i default for 90 days or mure:
of all of the Liomes in Nassar Cownty (approximately

Valume ol Foget
i Nagssir Count
Court statistics show that 3.12%

360,000y arein foreslosure; Nassau Conty Suprenie Court (2010} statisfies;

pront of its nch; to XQI‘CCLD&L anid (n) ﬂm Defendam Hommw fets’ mme ut & i'o}cdnsme
arid thely opportinity Wralenipt a lednmodification or “workont.” or dtherwise protect their
Jimeresis, : : : ;

Culeome Witl ?m mﬁow itg ma, u.ummncemem of &TC‘DCCIOSLIIE acnm, a predumbﬂ A4 ihm 5
fau and smmm dhi
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3 MORTGAGEE 1SSUES

3.1 Uncertalngv in p_rogess and oufcome.

1T Unceriain requivessents. Inthe past, the judiciary may have inadveriently
cornitributed to the crsation of the fireclosire erisiy, by decepting, w {thowt guestion,
the subissions of lending instiutions seeking Joreulosure: Couts hdve tometo.
vecognize the need 1oscrutinize the evidentiary. submission:of the Plaindff
Wartaapes before pracéeding with Totsclosure, and Yo define the nature: of the proot
required: that is, the documents that must Be submitted fo conunerce the actionand
apply Toran Order of Refererice (the Court- Orderin NY State providing for the
computation of the Defendant Hotmeowner's debt by arcourt-appoinied referee):

%)
L
d

2 Unsatistactory Options: PlainGff Mmtganees are arithivalent: abiut furedmure
They wart fc stop the financial drajin ol tetaining homes in thelr defaull inventar§y
xmz whieh they must vontinue (o poy taxes and fnstrantce pret mitma); vet they kitow
that selling the property in forcglasure resulis in-g greater invemtory of hoies.and 2
depression of community property valies. Foreed sale doed not relieve them of
their property-related expenses, sinee in the overwhelming percentage of cases, the
metie u'»ﬂ pmpem issoldisa :ubmdmn ot 3 eompany eantrolied by the Plaintiff’
\flc'tg

65
o ¢
L

U mmurahk properties. atle comipanics have bean E\'prewng Ifereusing
reluctanée 10 insure foreclosed praperties; due ta uriceriginty regarding the
legitimay of the mn‘*fer ol the property to athird party:

Prool of Standing = Oemership of thie Noteund Moripage: Standing has become such a
pcm astve fssue that T frequently use the term ‘§71e~um')twe mortzagesin foreclosurg”™ o
deseribe the Plaintifl Mortgagee.

32:10  ‘Possession of he aetal Mortaage and the setunl Note:
3211 Failireto produce Note or pmductidn of wronz Note.
Alfidavits of ‘neti-possession or foss of Notes = offered in ieu of the Note,

Whe ba\ itre burden of proof? Ave there presumpiions avaiiable o et
pam

b
3]
5

(xdps ni-the chain of siffe. Missing assigmments - effecis on prior urindmed
martgsgsis and their rights, [ have obtained from the County Clerk printouts af
mortgagee title that have iFered substantially from the iiformation provided by
Plaintiff Mortgagees in foreclosure applications.
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323 Retrogetive Assigiiments, (cours when, at the time of the commencement af a
Foreelomire dction, the foreclosing Plaintiff Mortgagee did not dwn the Mote and .
Mortyage, The Noteor Mvrtgziﬂc' are subwuanﬂt assigned 10 the Planitiff
Mortgagee But made effective “as-of” a dae priorte conmencement of the action.,
Same MY Covirs arenow holding that such retroactive agsignments do not conter
standing upon A assignice Morigaget. Pdid soin Januarv 2010, 1 The Bank of New
.}urk as Trusteey, Nagl Klsergfy ol al., Nassau County Index No. 01 [)72'%/07

124 Robo-signing: Cuestionable validity of sighatires of assigninents andaffi d.«n its
attesting to owaership of the Note'and Mortgage. Exarmples::

e DLM) Authorized: Officer,” “Authorized Kignier; ’“f\ttomw {11
‘What do thesetitles mean’? What 1s the Tonefion
o the documents, and what s the busisof “their personal

of the: Oer‘mn i
kﬂmyle.dsp.?

3242 Samé pemson signs Several documents, intseveral different capaeites: ng.,
*Vige President of [Assivnior Martgageel” i also the “ Assisrant Secretary of
the Servicer™ for the Plaiatiff Mortgagee, and an smployes of the taw firm
brihgmg the foreclosure action.

Validity of notary stamps on adsignments:

4251 Assigament dodurients riotatized 5 several monihs afier the dSHxUl'lmfl’\t WS
purpmnedl yeffepted.

Gotarized in hlank ~name of the person whese sighuiure was purpurtedly
witnessed s nmitted, :

3.3 “heparation of Exguitable and Leval lnferest in the Montgase.

o precise-definition., More aptly, there are interchangeable
definitions; Inone instance, the servicer collocts the margage payments from the
homeawner. Inanother, the servicer iippears o be the equitable awnerof the
taertgage, and in athisd, the servicer cominences # foreelusure actiun on behalf of
the equitable owner, in one instance, T asked oy thie plaing it tell e
whether hie représenied the Plaintiff Mortgagee O Lhe sgrvicer and he said that he
did mot Lricw,

351 -Servieers: Thered
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5
L
[

\lul’lg‘\ge Electronic Registration Systems (“MERS”}.

5 Hxstur'. My mm.e has been in communication with MERS sirice 2004,
According to MERS counsel, MERS, demed by MERSCORP, was formed in
1996 e, a5 0f 1997, hasacted obly-as 3 *woiminee.” to factitate the transfer ob

BITEAges. '

Ld
Lad
fed

o]

3,27 Issues:

SR Se el Difficulty arises in mulup e unrecorded wansfers of the lepal
swaership of the Mortgage fwith orwithout the transfer of the Noter
and with tracing and provingthe chain ot it 1 relief the Caninyittee
tor the atached diagram [Attachmen ohtained.on the internet.
wlich I haligve 1o be both & nonsensic 1 accurate depiction of the
problenis coneerning momgzages chaln of e,

3323232

Uiclear whether MERS fg (by virtue of the i Tglits granted by the
 Homeovenér in the initial Mortgage insimwent) the nomisee for thie
initial Mortgagse anly, or forall subsequent Mortgagees, including the
Gninanied, tntecoided Mortaagees in the chein of title, and the
Morlgagse‘ who Holds the berieficial interest at the time of foroclosure.

MERS s named as Nomirie for purposes of recarding thé Mortgage.
MERS ielies upon that statns intbringing foreclosure actions inity,
ovwn hame, a5 Plaintil 1t s uncleas that the designation as Nominge

[or recording purposes gives MERS the right 10 foreclose:.

MERS appears op both sides of fhe foreclosine action. ] have seen
acticns in whick MERS has bm ught thie gotion as plaintift, dnd named
iiselfds a df:fendam

1337 - Candeficienties be addressed by an Allonpe. with or without the approval or
Signature-of the humeowmr"‘ This question has ot been answered by the judiciary
ar the legislature:

“Packiging” of Morigazes: - THe crbation of pools of imorteages, typically with tranches; 1.2
Collateralized Diebt Obligations (FCDOS™: ) :

14T ‘Problem whisther o tiot thie “paol,” “uuc‘t” or “fund” has the ultimare fakt i
select specific mortgages from it5 assets and the teafter foreclose Docsthe € st
have to make independent detenmimations thron whahiearing process?

¥

‘Example: jrefer the Committes - the attached caption; whichastypical of
fareclostive actions atising from COUs [ Atwghinent "B
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3.5 OtherPrima Pum Proof.

350 General probiem. Foreclosures process “hulk™: mivothice has
coripared Toreclosuie applicationy that vary Tile-or not at all frim cach-other and
~oecasionally contain fanpuage inapy able:to the foreclosure being considered. -

Proof of debt.

“Luse exinple. Wife signed Monua,,ts Vit ot the Nste: ) held v 1thc Plaintiff
Mortgagiee must provide, at minitiam; an explanation.  Without sut!
explutiatiof, there would be dismifssal. Demonsirates.a dual problam:
these 1 o contrmity with the recarding et (the Mortgdze does nat hateh thie
undetlving debrobligation); and second, T allows thelenders o issie
mortgages with the lnowledge that orie: ofthe homwvsmm i5 pot creditw rmhv
and 1o show overstated incorng or payment frequirements on theelosing ©
statements for the Inan.

353 Ameustdue

e
[
i
.

Rmbcslgmng the individusl signing vire affidavit has 1o knowiedge of the -
requited faets:

Plamtitf Murlpagee must demonstrate proper accounting and erediting uf
efls, particuluity where there Im e begwmultiple mortgagees andfor

Ly
Lty
fid
[

4 HOMEOWNER ISSUES

4.1 Gendeal, The witimate goal is § procesy whicli s equitable and pr edictable, affordig the
Deferdant Homwunﬂs smﬁc;cm and dccurste information, and an opportunity to pratect
thigic interesis:

4.2 Knowledse of the Lawsuize. Service ol 1’mu:<

uai kuowledge. “The laws povernng serv {oe G process are designed pmde
iftants with actual notice of the fawsait whenever possible; Problems arise i
srimaning wWhether or not the Defendant Tomeownet ceived acfual notice
fits of procesy servers are oftén Intomplers, uninformaiive o deisctive on
thiety face.
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422 Substituted $ervice.

NYs Civi

1 Practice Law and Rufes ‘*'FPL‘R"’);aHox‘vs service by mathods other

fHiasy in-hard delivety to Defsndant Flometwner,

CPLR308(2) Delivery (o petson b “Siiable Ape and Disaétmn‘“dt

the regidence,

g HPLR JORt A3l dnd Mail”—affixaiion fo the door ofithe

Problers deterniining whether the summons and cumplamt wers pltmarely
received by thr. Defendant Homeowner.

42221

Broblems deténvining Non=snititary status..

42331

5
P

b

“gervice, process server-fa

Person whi stcgpts papers is not named. idéntifiedor deseribad. The
reciplents zre often “Johin” oy “Jane” Do, identified only as the
Defendant Hormeowner's “epolenant™ or “cooectpant.”

I’apel"x arg delivered oraffixed at an addrass other than th property
being fcreJaged No exp anation is affered.

1 papers are delivered o ﬂm properTy being forcaluudv it s ot
alvizys clear that the Dieteridant Homeawrier §till resides there. Law
does not petmit substituted servive af the “last knnv’m address.”

Duie diligenice: Hefam resorting to-CPLR 504(4) “nall dnd mail”

6 first e due d co i serve the
i)cfcrldan{ Homisowner by CPLR 308(1) service {actially Handing llie
papers 1o himyvher) 6 by CPLR 308(2) substitated yervice. The due
diligenee requirerient is not satisfied when these prior atempts-oceur
on-weckdays when thie Defendant Homeo wier would be expected to
b workoot i transit 6 or front work:

T have seen cases in which the sole pisol of non-military stanis wias

e pracess Server’s observation that the person (other than the:

Qeﬂ.mla.m Hormeowner), who aceepted the papers or verified the
Drefordati Hommv\ ner's addiess, was not in mﬂum ulothmg

Dépatment of Defense eonfirmation of ron:military status is often.
npt provided; and even when submittéd, we rarely know what
information the Plaintfi Mortgagee provided & the Department i
Diefense when requesting military stati: 1 have received affidatvits
Stating that individuals with comitron pantes such as “Andreye Jones,”
were notin the military service.
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4.3 Avcess to k:a:ﬂ sepresesitation. Less than 3% of tHe Defendant Homuownem ¢p9c41 with
catnsel.” Most-of the Defendant Homenvmers proceed alone; at o difficult time o their 1t /25,
But see CPLE 3408(b) (& pro se delendant miay be perinitted to proceed a@s a “poor person”™
wiid Tiave connsel appointed to represent himn or her). Nassau and Suffolk Countiesin NY
have established u pro bong l‘egal‘ representation progia.

4.4 Modifieation Appl

441  Knowledgeand access, The Dé:f‘cndclrit Homenwers rarely kuow whivi o ‘coﬂiacig
and tarely heve reasonable access 10 the appropriale person i the Plaintiff
Montgages’s office oo the law um representng the Plaintitf Mot éa%e

§4.1.7 Anaraeys pricticing asross theé state with midtiple offides have often uiilized 8
sifgle address; telephone and fax sumber which has effectively ereated barriers for
Defendant Homeowners who wre tryving, willing, and naybe able, to o e pagment
of arvests or aceeptable loan modifications. The barrier Iy increased by the
multiplicity of thoices confrouted by a caller reaching an: automated phone systera:

44173 Accsss mist include the nare of @ knowledgeable representative of the Plaintil
Martgagee, inchuding tounsel or symeons who Has o san obtain the necessary”
‘authirity fo proceed with a measnafil resobition, if possible. at the carliest stage’
of fhe pmuu:dmg:h

447 Plaintift Morigagec “Had Faith.,” CPLR3408(D -~ Plammf ‘Vl(.)ﬂpiﬂﬁ.a\ mush
participate in mandamory setifement confergnces, and negotiate it pood faith fora
utally agresably resolution, inchuding Toan madification. il possible.

4421 Trmm tesponse = A Plaintitt Mortgagee must !1meiv acknowledge the information
provi ided by the Defendant Homeowner dnid sespond to justified offers of
wiodification. There ave many instancesof a Plaintiif Morrgagee refusing 1o
comsider 4 Joan modification beeause the Deéfendant Homenwner’s financial
infarmation Was not gpofo-daté; even fhotgh the delay wis due 1o the Plaintitf
Mortzagee’s own failure to tmely respond to ihe Dieferidant Homeowner

Short Sale~ The short sale contentplates that 1hc Defendant Homeowner mu
provide an accepn‘ﬂ contract of sale toibe Plaintiff Mortgagee reduciy thc
eutstanding Balance due, More bilen than not, the ulfimate coriract
“the PlintfEMartgagee iy detérmined tobe unaceeptable {foo farbelow
 walugy, wven thoth the deterinination of murket value by the Plainti b
does nateomport with comparable sales; particularly in' & falling masket,
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4433 Proweol - There finist be sorie definition of, and ¢orsistency in, themanner and
chictnistances in which & modification will be grantsc:

44251 6/31,mi¢: Trfornial protocol adapred by several lendérs (inchiding
Erii gam Mortgage Company): :

4425140 [{edu-, tytvre of fnterest rate 1w 6%
44.273.1:2 Monthly payments egnal to ar‘[\,ss thain 31% of gross income

44333 Thave seen at least twd ootagons i which-a third pany-(ie:; relativel has:
besn potentially available asan  pusrantor, but has 1ot come
forward beeanse tlic exiteria for Joan modification were unknown. Wher

~ultimgtely apprised of the profocol, they were W illing to gusrantes the debt
snig offer funds to reduce the arears.

4437 Commurication breakdown: Foreclosure proceeds while modi fication/settiement is
pending, -y severdlof my cases, the modification gnd foreclosure were being handled
by separate departmsntsw e lending Tnstitution, and the sodification:
department did wot cornm the foreclosure dapaument The fareclosure
sale took place winle the Defendmt Homeawiies was waltinig for-a response 0n th
muoditicariom. -

144 - Conflietol) futerest. Sone aftophys represent this P amhﬁ '\/Inrtg,ngm as well aga
L second morigages Bank-named aga defendant.. Differing inerests 'IIC‘K,X‘IT potential
impediment fo. modification or seetlemient.

4.4.5 - Tudicid Response. Pad faith in Sertlement negotiations has been used by Col
basts tu-vacate the underlying debuor interest, or impose substantialsan
case was recently gvertuined by the Appellim. Division as A m:lppmpnate st sprtmre
exercise of pquitable power without Topal aitherity or notice to the parties. fndybat
Bank, FS.B v, Yuno-Horoski, 26 Mise 30717, rev'd 2010 WL 4676301 (November

] - Andther case fas yeido see dppellmemcoluimn Emigranit S origage (o3

| 28 Mise 3d 161 ik 16, 20107 {$100.000 sanction and veoiding accrual of

iteresty, i my view, the state of the law is less certain orpredictable as s resul't of
these decisions: ) :

“Straw Man tansaetion™) Inovder to avoid foréclogure;
Defendant Hotheow {57 property to & “straw man’ who borrows money from a new
bark to purchase 1 Faw mar renis the property back o the Defendant Homeowner.
Plamtdt Mortgagee is paid oﬂ' Tt Defendart Homeowner s tmabile to make the “rent”
payniarity i the “strav man,” and winds up o eviction proceedings, -Defendant Homeowier
Toses asty equity of redemption: or right 1o-surplis moneys Lhdt heorshis ol ;Jﬁ have bad prior
to- the trangaction.

4.4 Parecidsure Reseue Scar




5 RECOMMENDATION

5.1 Serviee Of Protess

L
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‘CJNSIDEKA;TIONS

. In mj, Yiew, NY law nqunres the Tollowing p‘roof:frdm Plaintft
s who' serve the sunirmons and complaint by a method other than in-hand delivery
308412} and 08¢},

Denionstrate dilig’ém et to sepve: by personal delivery:

{dentisy the fukl name of the persor accepting papers; and his ur her relationship 1o the
Delendant Homeowner. ;

Aseertain ¥
current dnd v

; mdkpi:avide docuntentary proot of the Delendant Homeowner’s
address

Provide evédibleantd substaritiated proof of the Defendant Homeowrier™s non-military
StEﬂ’uS, ‘

Atroimey Certifieation: Admmmrdthe Order of the Chief Administrative Judge ofthe € onirts;
dated Uttobir 10, 2010 Plaintiff Morigagee

covmsel in 4 foraclosure action js now seduired.

10§16 i affipmation eerifying that counsel has made nguity t6 the banks and fcuders, 4 and

e

5

Uh

Real Property Actions and Proceedinus Law L“RPAPL’W F303. Niti

A

fa

fa

Ty rexiewid the papers, fo.verify the accuracy of dacuments fited in support of

dental foreciosures:

i

As of the effective date 0f this requirement; nttosteys 1 gver S0% of the Nussair
foreelosure niatiers have atempted 10 withdraw the proceeding; of some portion of the
proceeding, without notification e the Defendant Hameowner. This figure i based
uponiiy own aneedotal expérierce incases bver which T preside; as wall as
information pravided by Coutt omuals anid Platniffs’ attorneys. )

Iall new foreciosure actions, Sommerced after ihic effe ctivedate ol the
Admm siratie Order. the attorivey centification nst Tefiled mLh the initial request:
al intgrvention, (IF the action was alveady pending at the effective date, the

certification may be'made at vther stagesin the proceeding, us specified in the

Administiative Order ) Dueya single bortificamon atone stage ol the procecdings

(8¢, comimencemer it} satisly the requirenient with nbapﬁcf o' aft subsequent :
sebmdssions? To what sktert, and tnde what eircumstances, Is an atfornevrequited to
update:or reaffimt the vertification? Further sdminisirativesand judicial action i
anticipated.

'.-u

equired to beserved

wnh the sumimons and vomplaint oneclored paper providing The Defendast Homeowner with
advice ou how ldmeawners can seek help and warning the Defendunt Bomegwner of
forecloRIE FEstue Seams.
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3.4 CPLR. 3408, Mandatory, seitlenent conferences in residental Torevlogire aptions.

5.5 Prima Facie Prool:

35,7 Total “packape™ should besobinited by the Plaintiff Moripsizee befiine the Defenidant
Hemeswner is required o respond. ;

352 The #Samp™ 1 created a siamp ia 2007 [Attachimient “C7, 1o b inserted in all Orders:
& Reference, which sets forih the minimuny reguirements of proot To bz submited o
Ll & referee: Substantially the same reqwremcnts have been codified in' CPLR 3408(s),

ON THE HORIZON

6.1 Revetse maoriaaies. A popudar umlmndn} Peceiving hexghlened publigity m thie pasttan:
years. particularty-for lower income Homeowners wha ba bstantial equify it their homes,
The procedures and practices for foreciosuse in thisarea have nof beep establishied. 1
fermitted undes the lom: i miniiwm tequirsivents for forcelosure Upon & reverse mongage

wouldseerm to be the same a5 with every otler smortzage but, 1o addition; should inctude an:
Affidavitof fair market vaineas of the commencement of the action.

- Sorme Platmifl Mortgagess have argued thar th Hir statiis a5 4 bolderofa
- negotiable mstrugient the Note) under UCC Article 3 allows them ta proceet in fireclostize:
swithindt proof ot the chaim of title'¥i.e.. endorsements; miermedial termients of the Noteg
md Merigage). Problems: litel, a Mortgageisnota negotiable instriment wmder ULC Article
3 séeond; the sndorsenitent in blank procedure; frequently ysed By o Plaiitiff Mor(gagee, does
nm netessarly credte the elusive negotiable instrume nt;and third, in many cases, the Plairuiff
Mortgagse cannot produee the Note.

fency, RPAPL 1331 raquires plaintiffs io file a Notive of Pendency ina

ot atleast 20 da\ s betore d final jodgment is rmdered A Notice of Perxdem
, for three Years from the date of flifg [CPLR 6313]. ‘Successive Not
Pcudfmc‘y ma} bu f leﬁ ceveT aftﬁr cl‘\k‘lh:f of Pet nla: y ha

7

hag ot Wt re newed; o pmuf of sach renew al hm ot becn prmadcd 1o’ :hc Courl Doea smh
failure to-timely renew ih e \otme. uf Pend@m) de the >roa:x,eclm€= ah mmm origita
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7 CONCLUSION

The ltimate sohmm may fest in e paradign chaige wWhich-focuses upon the Defendant
Homeowners ability 10 pay, rather than the Plaintft Mortgagee's artificial finasicial ruqmr&'meills
Forexample, 10 the Defandant Homegwiers are shlgtn pay S2.000 per month, hiaving a present
" pbligationof $3,500 per month; & loai modsf caiion fora period oF twi years ok longer, a 52, Qo
permonth, would avoid the Plang sty of foreclostre and propeny maintenance,
“avaid the potential lossiof pribcipal artsing om of atorced sale i a depressed amarlcet, and allow
thier Defendant Nomeowners fo remain in their home. This approact sould ultimatgly reduct the
caats to- Tenders wind borrowers; stabilize the real éstate market, and prowote equitable:
predictabitlicy:

ATTACHMENTS:

A Dan & Ten-Sechiities Transaction Procsss Reverse Enginéered Version %1
“Wells ¥y . Mol )
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Wan Makes Ridiculonsly Complicated Chart T Find Out Who Owms His Morgage (CH.w  Page 2,003
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SHORTFORM ORDER"

SUPREME COURT STATE OF NEW YORK

Presemis
H()N o DANA WI“\[SIJOW

-Justice -

WELLS FARGO BANK, ‘iz ‘A, FOR THE BENEFIT -

OF THE CERTIFICATEHOLDERS ASSET
BACKED SECURITIES CORPORATION HOME
EQUITY LOAN TRUST, SERIES WMC 2005-HES
ASSET BACKED PASS-THROUGH
CERTIFICATES, SERIES, WMC 2005-HES
CIQ Countrywide Home Loans, Inc,
400 Countrywide Way

“Simi Valley, CA 93065

Plaintitt,
-against-

JONATHAN MORL HOME CASH, INC., ;
AMERICAN BUSINESS MORTGAGE SERVICES,
INC., CHRYSLER FINANCIAL COMPANY, LLC,
COUNTRYWIDE FINANCIAL CORE., DEBRA
ANN COLLINS, MICHAEL JENIS, MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC.
ASNOMINEE FOR WMC MORTGAGE CORP,,
NASSAU COUNTY OFFICE OF HOUSING AND
INTERGOVERMMENTAL AGENCY, NEW
YORK STATE DEPARTMENT OF TAXATION.
AND FINANCE, PEOPLE OF THE STATE OF
NEW YORK, TOWN OF OYSTER BAY
DEPARTMENT OF INTERGOVERNMENTAL
AGENCY, UNITED STATES OF AMERICA
ACTING THROUGH THE IRS WANTAGH.
DENTAL ARTS PC,

JOHN DOE (Said name being fictitious; it being
the intention of Plaintiff to designate nny and sl
- ogegpants of premises beme; foreciosed herein, and
‘any parties, corporations or entities, if any, having
arclaiming 4n inferest oz lion upon the mortgaged
premises.),

Defendants.

TRIAL/IAS PART 9

NASSAU COUNTY

INDEX NO: 633/07

"MOTION DATE: 64407

MOTION SEQ NO.: 801

" ATTACHMENT “B”
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Cand it is further

ORDERED, that plainiiff shall include in the documentation ,
provided to the referee pursuant o RPAPL §1321, the following: (1) an
accounting of all CI‘EdliS to and charges against the account of the subject
mortgage for a penod of five years prior to the commencement of this
foreclosure action, which may be produced in the form in which it is
maintained i the repular cotrse of business, ora copy of any accounting
meeting these reguitements that has been pr0v1dcd t the morlgagor
within the five month period prior to this action; and (2) an affidavit by
an officer of the pialntlitf attesting to ownership of the subjeet note and
the mortgage securing the note, which shalf estabhch the chai of title
from the inception of the loan to date. The report of the referee shall
inelude a representation that the plaintiff has complied with: this -
requirement. Reasons for failure to provide the information required, or
deficiencies or discrepancies in the information provided, must be noted

i the referee’s report, which shall be served immediately upon the Court
and all mortgasors, together with the information upon which it is based.”
‘No Judgment of Foreclosure and Sale shall be awarded in the absence of
‘the foregaing,

ORDERED, that the named plaintiff mortgagee in the foreclosure
proceedings shail additionally provide, to the referee, the daaumcnta‘timl
evidencing the “Appointment of thie FDIC as conservator or receiver”
PUrSUAIt to 12 USCA §1821 [ ¢ and the documentation demonstrating
the fransfer, hypothecation, assumption of the assets or obligations,

_assignment or creation of agency with or for the bertefit af the FDIC, as
apphgabie in the instant matter.

“isC

ATTACHMENT “C*

Mr. CONYERS. There will be questions as soon as we return from
our obligation to cast votes on the floor. The Committee will stand
in recess. Members of both panels are invited to join our staffs in
the conference rooms, and the Committee will stand in recess.

[Recess.]
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Mr. CONYERS. The Committee will come to order, please.

The question that I would like to pose to our distinguished panel,
and I appreciate your forbearance, and I understand your sched-
ules, is what can be done to reduce the number of foreclosures? I
am going to start with Judge Winslow.

Judge WINSLOW. All right. There are a number of things that can
be done. One is to assure that the servicer, who I am afraid still
is ill-defined, falling into various categories, one of being a collec-
tion agency, another of acting as a plaintiff in a foreclosure pro-
ceeding—to assure that the note is available, the note is in the con-
trol of the mortgagee, and that the entire package is complete and
factually appropriate in order for the commencement of discussions
to take place.

Now, once they do, then it must go to the mortgagor. The mort-
gagor homeowner must then—if there is no contest or protestation
of the prima facie case established by the plaintiff mortgagee, the
mortgagor then must come forward and produce whatever response
it has.

For instance—and I have never seen it, I had nothing to do with
the creation of this mortgage. A very good case in point is one that
I recently decided, and that was a case in which the two home-
owners, husband and wife, signed the mortgage. Only the husband
signed the note. I determined without further explanation that that
was insufficient for the case to proceed on the basis that that did
not comport with the requirements of New York law.

In the event that there is no refutation, then the next step must
be justified negotiations between the mortgagee in foreclosure,
whoever it is that is commencing that foreclosure action, has the
authority and has the knowledge, with the mortgagor with counsel,
if possible. In New York we have established under CPLR 3408(f)
a process by which there will be an appointment of counsel for a
poor person. That must be expanded.

There must be some kind of overseeing of the mortgagor’s rights,
either through the courts or through counsel, and then there must
be an ability for that homeowner to communicate with the lender
or the lender’s counsel. We have seen numerous instances where
the legal back contains an address in upstate New York, the action
is commenced in Nassau County, and the only way that anyone, in-
cluding the court, can get in touch with that person in upstate New
York, who shall remain nameless for the moment, is by leaving
messages, which are not ever answered.

The person who developed the answering service should have a
coveted place in hell because it creates that barrier that prohibits
the necessary dialogue between the two, the opportunity to engage
in something that could lead to a loan modification. And the loan
modification can occur, and has in my part, three times in the last
month when there has been a third party stepping forward with
sufficient funds to address the arrearage and sufficient income to
address the income needs going forward.

There is a 6-31 rule that is generally applicable with several
banks, including Immigrant, which is utilized. And that 6-31 rule
means 6 percent interest, and there must be coverage of 31 percent
of the total income that would be used to pay the mortgage on a
monthly basis.
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So if we incorporate those concepts, ideas and issues, I think we
have a much better chance to address the real problems of the
mortgage crisis. Thank you, sir.

Mr. CONYERS. Thank you very much.

Attorney Williams.

Ms. WiLLIAMS. Thank you, Mr. Chairman.

If T understood your question, it was how to avoid getting into
the foreclosure process, or how to produce a situation to reduce the
number of foreclosures.

I think there are three basic elements to improving what is hap-
pening right now. First, is making sure that troubled borrowers are
effectively considered for loan modifications, and that these pro-
grams servicersuse to identify and to consider modifications for
troubled borrowers are working.

Second, as part of that is a continuation of improving the oper-
ations of the servicers so that they can deal effectively and prompt-
ly with troubled borrowers to answer the kinds of questions that
the judge is referring to, ensuring that theydeal effectively with the
paperwork that is being provided them, and that they are able to
provide answers to those borrowers in a prompt fashion.

And thirdly, I think the step that I talked about in my oral state-
ment, which is trying to eliminate some of the confusion and poten-
tial mix-ups that may flow from this dual-track process where you
have a borrower that has been approved to get into a trial modi-
fication program, but yet the borrower is still getting notices or
otherwise being treated as part of the foreclosure legal process; to
suspend that so that the borrower has a clear path to work through
the modification in accordance with the terms of the mod.

We have evidence from our mortgage metrics system that when
the servicers provide affordable, sustainable modifications, with
payments that the borrowers can afford, it does significantly reduce
the redefault rates and keep those borrowers out of foreclosure.

Mr. CONYERS. But, Attorney Williams, in the vast number of
cases, that is not happening, the recommendations that you have
just elicited.

Ms. WiLLiaMS. I think there are areas certainly to be improved
in connection with all of the three areas that I noted, and the ac-
tion that the OCC directed with respect to the dual-tracking con-
cern was something that the Comptroller announced just yester-
day. It is, unfortunately, a reality, though, that there are going to
be situations where we have homeowners that cannot afford the
homes that they are in. There are options available for what has
been referred to as a graceful way to deal with that as well.

Mr. CONYERS. Mr. DeMarco

Mr. DEMARCO. Mr. Chairman, the most effective thing to reduce
foreclosures in this country would be jobs, getting folks back to
work. They don’t have the income, or they have had reduced in-
come, they are not going to be able to keep up with their mortgage.
So the first thing and the biggest impact that could be had is to
get our economy moving again where it needs to be and to be able
to have enhanced employment opportunities for folks. And there
are plenty of folks that still have jobs, but they have had reduced
income as a result of those jobs. That is far and away, in my mind,
the first.
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The other two are to continue to improve, as we have been work-
ing hard to do, on two things. One is communication of the oppor-
tunities that are being made available to troubled homeowners.
There is actually a great deal of public information out there now,
it continues to be developed and improved, about what to do if you
are having trouble with your mortgage and that there are alter-
natives to foreclosure out there.

I think continuing to make that clear to our citizens who are
having trouble with their mortgage would be helpful. That is a re-
sponsibility we all share. Regulators share it, Members of Congress
share it, banks and mortgage servicers share it, financial coun-
selors share it. There are opportunities here, and we just need to
continue to make that clear and to improve our communication.

And the third is I do believe that there are some large mortgage
servicers that have been very resource-strapped by this unprece-
dented volume of troubled mortgages, and these institutions need
to continue to invest more of their resources, their capital, into edu-
cating, training and monitoring their employees and bringing in
additional employees who are needed to implement the various pro-
grams that have been put in place over the last 2 years to give a
wider range of opportunities to people with troubled mortgages.

Mr. CONYERS. Ms. Campbell—or Caldwell, excuse me.

Ms. CALDWELL. Thank you.

Again, this may echo some of the statements by my fellow panel
members, but I think, you know, first and foremost we have to ex-
pect servicers to follow the laws in the States in which they do
business and to adhere to the contracts with the investors for
whom they service. And the investors, including whether it is in-
vestor guidelines from Fannie Mae and Freddie Mac for the Fed-
eral housing agency, or even those that participate in HAMP, all
have protocols in place to consider modifications before foreclosure,
and we need to hold them accountable for that.

The second is increased capacity across the servicing industry.
Even though, you know, there has certainly been a tremendous ad-
dition of resources to modifications, loss mitigations, still at this
point there needs to be more resources against this crisis. It is still
huge in scale.

Third, continued support for counseling and—because one of the
things that we do know is that people do not go through a mort-
gage process enough times in their life to ever get good at it. And
when you add to the stress of not being able to pay, we continue
to s1}11pport, and educate, and train counselors as part of our out-
reach.

And then finally, some standard set of guidelines and protocols
for servicing practices. And one of things that we have worked
very, very hard in the HAMP program and will acknowledge has
taken a long time to do is set up a system to try and align incen-
tives among groups of people that only had aligned incentives when
properties were rising forever. And as they started to decline,
where those incentives have not been aligned, it becomes very ap-
parent to us all. And we work very hard in the HAMP program to
try to align those incentives, and when we have done it right, for
those homeowners in permanent modifications, they have seen
their payments reduced by, you know, 36 percent, $500 a month on
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average. The redefault rates are lower than for historical modifica-
tions, and the payments are affordable and sustainable and pre-
dictable for the homeowner. So while it hasn’t been the volumes
that we would have liked to have seen, for those who it has helped,
it has been an effective use of taxpayer funds and a change in serv-
icing practices.

So those would be my recommendations.

Mr. CONYERS. Ms. Caldwell, in many, if not most, of the in-
stances that you recommended, we are not up to speed on them,
and I don’t see how they are going to ever be utilized and brought
into fruition.

Ms. CALDWELL. You know, again, this has taken a very long
time, it has been a very difficult process to implement. And I think
you have heard across this panel that there still needs to be more
attention to this matter, but I thought it might be helpful just to
share some statistics from our call center complaints.

In October 2009, 18 percent of the complaints were they have
submitted documents and had not gotten a response from their
servicers. In October 2010, it is 5 percent. Now, 5 percent is still
unacceptably high for losing documents or not responding to home-
owners, but it does show the effect of resource investments.

You know, when we had servicers not participating in HAMP, a
year ago folks that called in to complain heard 10 percent of the
time they were not participating in HAMP. It is now down to 2 per-
cent in 2010. We are seeing year-over-year improvement, but it has
been a very slow process to increase capacity given the scale and
the changing nature of this real estate crisis.

Mr. CoNYERS. Well, the projections that we have is that there
will be a total of 13 million foreclosures in the United States of
America before we come out of this downturn. So I don’t know how
I can take any great encouragement at the figures that more people
are using HAMP that call you when the number of foreclosures is
going up. My question was how do we reduce the extraordinary
number of foreclosures?

Ms. CALDWELL. You know, I think, as we have heard, we need
to continue to outreach to homeowners. You have heard from other
panel members. We still at this point in time have homeowners for
the first time they are having contact with their servicer is when
the foreclosure notice is filed.

And we recently launched a public service campaign to educate
homeowners that help is available. We have worked with many of
the nonprofits on stopping fraud and other scammers that go after
homeowners, but it is very, very difficult. And one of the reasons
why this program runs through 2012 is we are not out of the crisis.
We still have a lot of work to do.

Mr. CoNYERS. Well, does anyone here dispute the economic pre-
diction that there will be 13 million foreclosures before we see any
change?

Judge WINSLOW. Yes, I disagree with it. I think it is going to be
far more. Nassau County alone has now 40,000 foreclosures that
have either been commenced or are in danger of being commenced.

Mr. CONYERS. How many?

Judge WINSLOW. 3.12 percent actually commenced and another 7
percent in which the homeowner, borrower, is 90 days or more in
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arrears. It is increasing; it is not decreasing, and it cannot change
unless the paradigm changes. Unless we see what it is that the
homeowner can do and, in doing so, allow the equilibrium, which
is now a disequilibrium, to return to the real estate market because
of surety regarding home sales, we will not effect any substantial
change in this process. It will only get worse from this person’s per-
spective.

Mr. DEMARcO. Mr. Chairman, I am not familiar with the par-
ticular study you are referring to. If you would like to have your
staff provide it, I will be happy to have my team take a look and
assess what are the underlying assumptions in a forecast like that.

Mr. CoNYERS. Well, what do you have? What is your forecast?

Mr. DEMARCO. I don’t have a forecast, Mr. Chairman, but I can
give you a couple of numbers. Fannie Mae and Freddie Mac cur-
rently own or guarantee about 30 million mortgages. That is out
of about 55 million mortgages in this country. So for the first 8
months of this year, which, you know, one would expect this year
to be, you know, one of the high points in terms of such action, the
completed foreclosures on Fannie Mae and Freddie Mac loans
through the first 8 months was a little less than 300,000. And I
would add that for the 300,000 foreclosures, there were more than
double that number completed foreclosure-prevention actions.

So while there may be a great deal of filing of foreclosure, initi-
ation of foreclosure processes, we are all still working very hard on
these alternatives to foreclosure. And at least I can only speak to
the enterprise book of business that I am responsible for, but we
are working diligently through these various foreclosure alter-
natives, whether that means a loan modification, a repayment
plan, or a short sale or deed in lieu of foreclosure. And our rate
through the first 8 months of 2010, as I said, Mr. Chairman, a lit-
tle less than 300,000 completed foreclosures and more than double
that number of foreclosure alternatives having been finalized. So
the modification, the modification is not a trial mod, it is a com-
pleted permanent mod.

Mr. CONYERS. Are you telling me, Mr. DeMarco, that you have
never heard of this prediction or projection of 13 million fore-
closures before today?

Mr. DEMARCO. Mr. Chairman, I am not familiar with what the
assumptions are behind that, so I am not confident of what is in
this projection, and I would be happy to take a closer look at it.

Mr. CoNYERS. All right. You have never heard of it before, or you
don’t know what—well, let me just get this straight. You have
never heard of it before, or you have heard of it and you are not
sure of its validity? Which?

Mr. DEMARCO. Mr. Chairman, I can’t recall whether I have
heard that particular prediction or not.

Mr. CONYERS. You can’t.

Mr. DEMARCO. I cannot, I am sorry, sir.

Mr. CoNYERS. Well, I am, too. But we are all sorry. But, you
know, you have got a pretty big role in this, and to have never
heard of this figure before. Now, maybe my staff pulled it up out
of thin air, or maybe they have misunderstood it and I am not re-
porting it to you accurately. It would seem to me

Mr. DEMARco. If-




83

Mr. CONYERS. Wait a minute. It would seem to me that you
would have some projection of your own if you don’t accept or have
never heard of this one.

Mr. DEMARcCO. With respect to doing projections, Mr. Chairman,
as a conservator and regulator of Fannie Mae and Freddie Mac,
that is the focus of my agency. And we have recently published on
our Web site a series of loss projections with regard to future draws
from the Treasury Department due to losses by Fannie Mae and
Freddie Mac. And so we have made available that report on our
Web site that takes various possible house price paths. We applied
a stress-test-like scenario modeled after what the bank regulators
did last year, and that information—I would be happy to provide
copies of that report to the Committee.

Mr. CoNYERS. Well, would it help you, or will it have helped you,
that you came before us today and you found out about the projec-
tion of 13 million foreclosures? Would that be of any assistance to
your responsibility in the Federal Government?

Mr. DEMARCO. Mr. Chairman, I view my responsibility is to min-
imize

Mr. CONYERS. Just answer the question. Would it or wouldn’t it?

Mr. DEMARCO. No, Mr. Chairman, it wouldn’t.

Mr. CONYERS. It would not.

Mr. DEMARCO. Because I would not care whether the number
was 13 million or 5 million or 20 million. I am working like the
dickens to minimize

Mr. CoNYERS. Did you say that it would not affect you?

Mr. DEMARCO. Mr. Chairman, we are working to minimize that
number.

Mr. CONYERS. I just wanted to get your response, sir.

Mr. DEMARCO. Yes, sir.

Mr. CONYERS. Did you say it would not?

Mr. DEMARcCO. No, I am misunderstood. It would be helpful to
know what that projection was and see if there is information in
that projection that could inform our decisionmaking. That is why
I would be happy to have that from your staff, sir, so I could review
the number and the basis behind it.

Mr. CONYERS. All right.

Mr. DEMARcO. If there is information in that sort of projection
that could be helpful to inform our work, I would be most happy
to have that.

Mr. CoNYERS. Thank you. We will be happy to provide you with
the background for that statistic.

And I want to thank Mr. Goodlatte, Bob Goodlatte, for his for-
bearance here, because the only thing that I would like to raise
now is the fact that no one on this panel has raised the question
either for or against the temporary moratorium on foreclosures,
which is probably the most obvious remedy that anybody in North
America could come up with, especially in view of the fact that it
has been employed during the era of Franklin Delano Roosevelt at
not only the national level, but at the State levels as well, and that
there are Governors who have resorted to this request at the State
level. And I am now about to dismiss all of you afterward, and
there hasn’t been one solitary word mentioned about this procedure
established in the 1930’s.
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Judge WINSLOW. Then let me, if I may, sir. The answer is that
a deferral or a moratorium may be appropriate if during that time
there is an honest, justified attempt at working out the resolution
that is only being forestalled.

I would agree with a moratorium, but I don’t believe that we are
going to see a sudden rise in house values, home values, that is
going to make a radical change in the way we approach the real
estate market and the foreclosure market, and that has to happen
over time. If we have—make it twofold for the moratorium, I would
think that that would be a very appropriate consideration. Thank
you, sir.

Mr. DEMARCO. Mr. Chairman, if I may, you are correct. I did not
raise this issue in my oral remarks, but I do deal with it directly
in my written statement submitted to the Committee. And I sub-
mitted my view that I am not in favor of a nationwide moratorium
on foreclosures. I do not believe that that is either appropriate or
necessary at this point in time. And I believe that the cost of such
a moratorium would outweigh the potential benefits, and I go
through that in my written statement, Mr. Chairman.

Mr. CONYERS. Well, do you still leave the door open slightly, Mr.
DeMarco, for the possibility that temporary State foreclosure mora-
toriums could be, under circumstances, appropriate?

Mr. DEMARCO. I wouldn’t rule it out, Mr. Chairman, but I am
not aware of circumstances at this moment in which I would say
that that is appropriate.

I would say that where we have servicers that have identified
problems in foreclosure processing that calls into question the va-
lidity of paperwork being submitted to courts or being submitted to
State officials to effect a foreclosure, in those cases where there
was an identified problem with the servicer, absolutely it would be
dishonorable and it would be illegal to be submitting such docu-
ments when there was a known problem. I think in that case for
the individual servicer where there is a problem identified, that is
how we ought to be targeting stoppages of foreclosure actions until
we are sure that the law is being properly followed.

Mr. CONYERS. Attorney Williams, I notice you nodding your head.

Ms. WiLLIAMS. I think we agree completely with the point that
Mr. DeMarco just made, where there have been identified flaws
and deficiencies in the foreclosure process or in the documentation.
If there are questions about the accuracy of the information that
is being relied on in connection with the foreclosure, those need to
be fixed before foreclosure resume.

Ms. CALDWELL. I would just say the same for those servicers in
those cases where their processes have showed they are not suffi-
cient to follow the laws, they need to stop the foreclosures, fix the
problems, and we supported those moratoriums.

I would also say within the Making Home Affordable program,
servicers are not permitted to file foreclosure until they have tried
to solicit homeowners that are 60 days delinquent, and we set
standards by how many times they have to attempt by mail and
by phone before they can file foreclosure.

But in terms of a national moratorium, we have a lot of concerns
on neighborhoods and other things that can help folks that are
waiting to buy a house out of foreclosure.
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Mr. CONYERS. Ranking Member Bob Goodlatte of Virginia.

Mr. GOODLATTE. Thank you, Mr. Chairman.

Ms. Caldwell, when did the Treasury Department first learn of
the foreclosure document problems?

Ms. CALDWELL. Can you be more specific?

Mr. GoopLATTE. Well, you know, we have got this whole thing
that has burst on the scene here in the last few months about prob-
lems with foreclosure documents not being properly processed, not
being properly signed and so on. You are familiar with that, right?

Ms. CALDWELL. Correct.

Mr. GOODLATTE. When did the Department—when did the Treas-
ury Department first become aware of that?

Ms. CALDWELL. Again, I don’t want to speak for everyone in the
Treasury Department, but certainly within our office we became fa-
miliar with at the time that the first major servicer, Ally, an-
nounced its foreclosure moratorium due to that documentation
problem.

Mr. GOODLATTE. So was it from press accounts, in other words,
that you first learned of this problem?

Ms. CALDWELL. From my office, yes.

Mr. GOoDLATTE. With all the work that Treasury has done with
loan modifications, and working with lenders and servicers through
the Housing Affordable Modification Program, did the Treasury De-
partment have any indication that there were such widespread doc-
umentation problems with foreclosures? Obviously some of the peo-
ple coming in for the modification process must have reached a
foreclosure stage of their circumstances.

Ms. CALDWELL. You know, I think it is important to keep in
mind that the Making Home Affordable Program is focused on fore-
closure prevention, doing everything to keep that homeowner from
getting to foreclosure. Certainly as it relates to documentation
problems, we saw many of them. And we have had servicers go
back, we solicit homeowners, we track them on collecting docu-
mentation, and in January of 2010, we instituted a temporary re-
view period where we asked all servicers to go back and make sure
they notified homeowners as to the status of their documentation
or their payment and gave them a chance to appeal.

So we certainly saw documentation and capacity problems within
modification, and we took steps to change behavior and correct
that, but, again, HAMP is focused on foreclosure prevention, not
the technical and State specifics on foreclosure.

Mr. GOODLATTE. Let me ask Ms. Williams, when did the OCC be-
come aware of the foreclosure documentation problem?

Ms. WiLLIAMS. At the same time that Ms. Caldwell has men-
tioned.

Mr. GOODLATTE. And was it from press reports?

Ms. WiLLIAMS. It was from press reports in connection with the
Ally matter.

Mr. GOODLATTE. And can you explain how the OCC, which regu-
lates the large banks that are at the center of this controversy,
failed to detect that there were foreclosure documentation issues
well before this turned into a crisis that we find has gummed up
the entire works here and caused problems for families, problems
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for people who want to buy homes, and has really altered the en-
tire real estate market of the country?

Ms. WiLLIAMS. We were focusing our supervisory resources very
intensively on the modification process, and directing the national
bank servicers to make various improvements in their operations
and in the structure of the modifications that they were offering.
So our focus was on that aspect of their mortgage servicing oper-
ation. We were relying on internal audit and internal quality con-
trol procedures that these institutions had over what we regarded
as sort of general business processes, how documents are signed,
how documents are notarized.

The OCC, and I think bank regulatory agencies in general, in
terms of what our examiners do, when you are

talking about the general business processes of a bank, we rely
to a large extent on the quality control and the audit by the insti-
tution to get those processes right. And we also look for warning
signs, for example, consumer complaints from the OCC’s Consumer
Assistance Group. There were no warning signs from internal
audit, quality control, or even complaints relating to the foreclosure
documentation aspect of mortgage servicing triggering red lights
for us.

In hindsight, as we think about the volume of transactions that
were going through the process, we could have been more sus-
picious that the challenges that the servicers were encountering on
the modification stages—which they had issues and they continue
to have issues—that there may have been similar types of problems
in handling the volume that were cropping up in the foreclosure
stage. But that then raises a question. Does that mean that in
order to oversee, you have to literally station bank examiners in
the rooms where people are signing documents, to see if there is
a notary sitting next to them?

I think there are some very legitimate questions about how to ef-
fectively supervise this type of activity going forward. And one
thing that I would note is the examinations that we have under-
way. We call them horizontal exams—across multiple banks and
with the involvement of the other bank regulators and also the
FHFA in certain respects, will produce not just findings particular
to the individual banks to convey to those banks, but the regulators
plan to do a public report of the basic problems that we find, sort
of a lessons learned.

And I think that lessons learned can translate into two things
that are very relevant to your question. One is there has been dis-
cussion about the development of standards for mortgage servicers
so that there is a set of more uniform standards and expectations.

Mr. GOODLATTE. Is that something the Federal Government
should do or the State Government should do that?

Ms. WiLLiaMS. Well, the Federal bank regulators certainly have
the ability to do that, to set more precise standards across the de-
pository institutions that we regulate. We also need to use our find-
ings,as a lessons learned on our supervisory processes to illuminate
ways in which we can more effectively supervise. And the idea of
developing new standards and looking at supervisory techniques I
think go hand in hand.
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Mr. GOODLATTE. Thank you. Mr. DeMarco, has the robo-signing
scandal exposed the American taxpayers to any potential legal li-
ability because of the Federal conservatorship of Freddie Mac and
Fannie Mae?

Mr. DEMARcO. Congressman, I am unaware of legal liability it
would pose. It does pose a risk of additional losses to those tax-
payers, which troubles me. But those losses would arise principally
from additional delays in the actual processing of a foreclosure so
that the loss on that particular property goes up. The longer the
foreclosure takes, the more the American taxpayer is paying for
that mortgage to be carried by Fannie Mae and Freddie Mac and
the greater risk that the property value continues to decline. And
those two things, sir, increase the loss to the taxpayer.

Mr. GOODLATTE. What steps are Freddie Mac and Fannie Mae
taking to ensure that foreclosure documentation scandals like this
don’t reoccur in the future?

Mr. DEMARcCO. Several things. With the major servicers, they are
literally on site to look at how their mortgages are being serviced.
We have been sending out a great deal of reminders and commu-
nications to servicers about their contractual responsibility. And I
will speak for FHFA and say that we are certainly, you know,
working in coordination with Federal banking regulators and
awaiting their examination activity that Julie Williams spoke of a
moment ago.

Mr. GOODLATTE. Thank you. Justice Winslow, you are a State
court judge and your testimony has detailed alleged abuses by
servicers participating in State court foreclosure proceedings. Is
your appeal to Congress for help today a suggestion that the New
York State courts and Rules of Civil Procedure are not equipped to
deal effectively with lawyers and parties who mislead the court?

Judge WINSLOW. It is addressed to both. I think that it can be
a Federal matter as well as a State matter. Insofar as sanctions
are concerned, insofar as consideration of the action taken against
a particular mortgagee, that does lie within the purview of the
State legislature and the State court judges. However, HAMP and
HAFA have the ability to address certain minimum requirements.
This is a due process issue in many respects, which can be ad-
dressed by Congress to assure that each party is fairly treated,
that the protections are afforded.

Mr. GOODLATTE. I agree with you that we can do that. But let
me ask you as a follow-up.

Judge WINSLOW. Certainly, please.

Mr. GOODLATTE. The attorneys general of all 50 States and the
District of Columbia are investigating the foreclosure documenta-
tion scandal. Given that foreclosure is a State law issue, do you
have any reason to believe that the State attorneys general are not
in the best position to resolve the issue, at least initially?

Judge WINSLOW. I have no reason to believe otherwise. I think
that they are capable of addressing the particular issues that they
have. But that doesn’t mean solution of the problem. It means an
examination, a reaction, rather than a proactive approach which
can come on the Federal level.

Mr. GOODLATTE. It can come on the Federal level, but each State
concerned about both people who may be wrongly subjected to fore-
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closure and to the fact that the delay in the foreclosure, as Mr.
DeMarco has pointed out, has serious ramification beyond the indi-
viduals in that individual transaction; they also have the ability to
make sure that they step in and see that attorneys and others who
are responsible for following the law are indeed following the law.

Judge WINSLOW. His comment is a very interesting one, because
at this point I think it is well recognized that the mortgagee, the
homeowner, who has had a foreclosure, and after sale there is a de-
ficiency, is unable to pay it. So the mortgagee is the party that is
most likely injured. That then creates the environment or the at-
mosphere in which Federal regulation can set certain minimum
standards, as they have in HAMP and HAFA. So I see very little
enforcement through the Federal Government standards now be-
cause they are not compulsory, they are not mandatory, they allow
for the individual mortgagee to select.

Mr. GOODLATTE. One last question. What interest has the State
bar association in ensuring that the attorneys who conduct it regu-
lates—I am sorry, the bar association regulates the conduct of
these attorneys, correct?

Judge WINSLOW. In a grievance fashion, absolutely, yes.

Mr. GoopLATTE. Well, have there been in New York, to your
knowledge, any ethics proceedings brought with regard to attorneys
handling foreclosure cases?

Judge WINSLOW. As of this moment, not to my knowledge.

Mr. GOODLATTE. Is that the bar association’s failure to be paying
attention to what is going on here as well?

Judge WINSLOW. In many respects. But in deference to the New
York State bar association, they are not acting within clearly de-
fined rules. They are using the rules that they are developing
themselves through a Committee process.

Mr. GOODLATTE. I mean, rules of ethical procedure regarding im-
proper signatures to documents don’t exist right now under the
canons of ethics or the bar association in the State of New York?

Judge WINSLOW. They clearly do. But the rules that would be ap-
plied have come to light in the context of the violations only within
the last year. The association between the lender and the lender’s
attorney is not something that was considered in 2005 when vir-
tually every single foreclosure, no matter how improper the sub-
mission was, ended up in a resolution because of the increasing
value of real estate in the real estate market.

Mr. GOODLATTE. Well, you know, I understand——

Judge WINSLOW. Does that answer or not answer your question?

Mr. GOODLATTE. I understand the desire on the part of many to
have somebody wave a magic wand or come up with a silver bullet
that will both cure all of the pending foreclosures that exist right
now and prevent this kind of thing from happening in the future.
I would argue that the silver bullet is to have people pay the pen-
alty for not following the law as it exists right now. And I think
yi)u would see people clean up their act really quickly if that took
place.

Judge WINSLOW. And just one very fast statistic. In the appellate
division first department alone, there are over 3,500 grievances
that have to be processed. Yes, there is underway a bar association
committee investigation and approach to addressing your problem
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as you articulated it. It hasn’t happened yet, it is on the horizon.
And I don’t think

Mr. GOODLATTE. Do you think the sooner everybody who is af-
fected by it got about doing what they need to do, and if they are
charged by the law or the canons of ethics or by the contractual
obligations that they have got about doing it, the sooner we would
clean this up and the sooner we wouldn’t see repetition of it. And
the longer we wait for Congress or somebody else on high to say
that we have some magic solution, whether it is 13 million or
300,000 or whatever the number is, it is a good number, but to
think that we can set up some new regime that is going to take
care of this problem I think is a mistake. We need to get about the
busilness of taking each one of these mortgages and doing them cor-
rectly.

And to the extent that Ms. Caldwell’s Department can help peo-
ple avoid foreclosure with a refinance intervention on their part,
great, I am all for it. But it seems to me we are wasting a lot of
time here saying we are not going to do anything because we have
got so many of them, that we are just going to have a moratorium
or a freeze or some other thing that delays justice occurring.

Judge WINSLOW. Yes, sir. And you heard what I said about a
moratorium or a freeze.

The other aspect of this is the extent to which the lender partici-
pated in the lending process with the borrower. If in fact there is
a conjunction of lender-borrower activity such that the lender di-
rectly or indirectly requested the borrower to place greater income
on the financial statement is participation. Insofar as what the
New York State Bar Association can do, they can do something, but
it must be the grievance committee that is ultimately responsible
for taking action against someone for suspension and a revocation
of licensor.

Mr. GOODLATTE. Thank you. I want to thank all the members of
the ganel. It has been very helpful. Mr. Chairman, thank you very
much.

Mr. CoNYERS. Thank you very much, Mr. Goodlatte.

Mr. GOODLATTE. I appreciate your forbearance as well.

Mr. CoNYERS. Well, I appreciate your steadfastness on this issue.
I am now pleased to recognize the distinguished gentlelady from
Los Angeles, California, Maxine Waters, a senior Member of the
Committee.

Ms. WATERS. Thank you very much, Mr. Chairman. I appreciate
the opportunity to continue the work that I have been involved
with on the Financial Services Committee relative to these fore-
closures and loan modifications. And I am familiar with some of
the witnesses that are here today, had an opportunity to spend
some time raising some questions, and if I may I want to start
again with Ms. Caldwell, who is the Chief of Homeownership Pres-
ervation Office, Department of Treasury.

We heard from the Congressional Budget Office this week that
when all is said and done, the Treasurer will only spend $12 billion
of the $50 billion originally targeted under TARP for homeowner
assistance. Moreover, of the $12 billion only $4 billion is for HAMP
and sent to payments for services to modify loans. That is 8 percent
of the total allocated to the program.
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At my hearing on November 18th, Governor Elizabeth Duke said
we could expect more than 6 million more foreclosures through
2012. T guess my question today, Ms. Caldwell, is $4 billion enough
to deal with the scale of this problem?

Ms. CALDWELL. Congresswoman, I am not familiar with all of the
assumptions behind the Congressional Budget Office analysis. But
what I do know is that as we sit here today, we continue to have
$45.6 billion allocated to the housing programs that include close
to $30 billion for HAMP, plus the hardest hit—$7.6 billion for the
hardest hit funds that support the State housing finance agencies,
including in California, as well as the program we recently an-
nounced through the FHA.

And what we—and I think it is important to remember that
these programs run through 2012, and we continue, we continue to
focus on outreach, because we don’t think the crisis is behind us,
and we think there is more work to do on mortgage modifications,
and we are