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FOREIGN BANK ACCOUNT REPORTING AND
TAX COMPLIANCE

THURSDAY, NOVEMBER 5, 2009

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON SELECT REVENUE MEASURES,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:05 a.m., in
Room B-318, Rayburn House Office Building, the Honorable Rich-
ard E. Neal [chairman of the subcommittee] presiding.

[The advisory of the hearing follows:]

o))



ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS

SUBCOMMITTEE ON SELECT REVENUE MEASURES

November 5, 2009
By (202)225-5522

Neal Announces Hearing on Foreign
Bank Account Reporting and Tax Compliance

House Ways and Means Select Revenue Measures Subcommittee Chairman Rich-
ard E. Neal (D-M(A) announced today that the Subcommittee on Select Revenue
Measures will hold a hearing on foreign bank account reporting and related tax
compliance issues. The hearing will take place on Thursday, November 5,
2009, in the main Committee hearing room, B-318 Rayburn House Office
Building, beginning at 10:00 a.m.

Oral testimony at this hearing will be limited to invited witnesses. However, any
individual or organization not scheduled for an oral appearance may submit a writ-
ten statement for consideration by the Committee and for inclusion in the printed
record of the hearing.

FOCUS OF THE HEARING:

The hearing will focus on non-compliance by U.S. taxpayers with foreign bank ac-
counts, rules regarding foreign trusts with U.S. beneficiaries, and certain U.S. divi-
dend equivalent payments to foreign persons to avoid U.S. taxes. The hearing will
also focus on recently introduced legislation, HR 3933, the Foreign Account Tax
Compliance Act of 2009.

BACKGROUND:

According to the most recent tax year data available (2003), more than $293 bil-
lion in U.S. source income was sent to individuals and businesses residing abroad.
The United States imposes withholding taxes when U.S. source investment earnings
are paid to a foreign person. Those withholding taxes were largely designed to col-
lect tax on income earned in the United States even though the income is earned
by a foreign person not subject to the jurisdiction of our laws. Those withholding
taxes also play a role in preventing non-compliance by U.S. persons holding invest-
ment assets in accounts overseas.

The Internal Revenue Service (IRS) has established the Qualified Intermediary
(QI) program that authorizes foreign financial institutions to collect withholding
taxes on behalf of the U.S. government. The program was implemented to improve
compliance for tax withholding and reporting on U.S. source income that flows off-
shore through foreign financial institutions. The recent UBS case revealed problems
with the QI program that permitted tax evasion by U.S. persons. Further, even with
jurisdictions in which the United States has a tax treaty, effective information ex-
change used by tax enforcement agencies may sometimes be undermined by local
laws providing for banking secrecy that conflict with U.S. law.

In March of this year, this Subcommittee held a hearing on bank secrecy and tax
evasion at which the Commissioner of the Internal Revenue Service testified (Ways
and Means Committee Hearing Print, Serial 111-12, Hearing on Banking Secrecy
Practices and Wealthy American Taxpayers). In May, the President released a fiscal
2010 budget proposal including a number of new requirements on taxpayers with
foreign bank accounts and foreign financial institutions holding those accounts. Last
week, Representative Charles B. Rangel filed HR 3933, the Foreign Account Tax
Compliance Act of 2009 containing, among other proposals, many of the proposals
from the Administration’s budget, including a mandatory 30 percent withholding on
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payments to foreign financial institutions unless they disclose information to the
IRS on accounts owned by U.S. individuals or close the accounts, and a requirement
on individuals and entities to report offshore accounts with values of $50,000 or

more on their tax returns (see Joint Committee on Taxation Technical Explanation,
JCX-42-09).

In announcing the hearing, Chairman Neal stated, “For many years, I have
sought to crackdown on individuals and corporations that are abusing overseas tax
havens. With billions of dollars in revenue being lost each year, strengthening our
tax compliance efforts is essential. I strongly believe the Foreign Account Tax Com-
pliance Act of 2009, introduced this week in the House by Chairman Rangel and
myself, gives the Treasury Department the necessary tools it needs to get tough
with those Americans hiding their assets overseas. I welcome the support for this
bill offered by President Obama and Treasury Secretary Geithner, and look forward
to working with them to turn this proposal into law. It is my hope that this hearing
marks the beginning of a vigorous campaign by Congress and the Obama adminis-
tration to end the practice of offshore tax avoidance by U.S. citizens.”

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the
hearing record must follow the appropriate link on the hearing page of the Com-
mittee website and complete the informational forms. From the Committee home-
page, http://democrats.waysandmeans.house.gov, select “Committee Hearings.” Select
the hearing for which you would like to submit, and click on the link entitled, “Click
here to provide a submission for the record.” Once you have followed the online in-
structions, complete all informational forms and click “submit” on the final page.
ATTACH your submission as a Word or WordPerfect document, in compliance with
the formatting requirements listed below, by close of business November 19, 2009.
Finally, please note that due to the change in House mail policy, the U.S. Capitol
Police will refuse sealed-package deliveries to all House Office Buildings. For ques-
tions, or if you encounter technical problems, please call (202) 225-1721.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing
record. As always, submissions will be included in the record according to the discre-
tion of the Committee. The Committee will not alter the content of your submission,
but we reserve the right to format it according to our guidelines. Any submission
provided to the Committee by a witness, any supplementary materials submitted for
the printed record, and any written comments in response to a request for written
comments must conform to the guidelines listed below. Any submission or supple-
mentary item not in compliance with these guidelines will not be printed, but will
be maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons, and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone, and fax numbers of each witness.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202-225-1721 or 202-226-
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://democrats.waysandmeans.house.gov.

——
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Chairman NEAL. Let me call this hearing to order. I apologize
for just being a couple of minutes late. Governor Patrick was here,
and the mass delegation had breakfast with him this morning. And
based on the attendance, I won’t be calling the question on any——

[Laughter.]

Chairman NEAL. Let me welcome everyone to this hearing of the
Select Revenue Measures Subcommittee on tax avoidance in for-
eign bank account reporting.

When we last met on this issue, in March of this year, we were
seeking legislative options to handle the weaknesses exposed by
the UBS case. The IRS and the Justice Department were strug-
gling to get the names of U.S. account holders from a bank that
had already admitted complicity in a tax avoidance scheme for
which they agreed to pay $780 million, in terms of a fine.

The treaty would only provide tax enforcement information if it
was a crime under local law, and if you had a name. Negotiations,
however, produced a break-through, and more than 4,500 names
were to be divulged.

The IRS announced an amnesty program which has thus far net-
ted 7,500 taxpayers with previously hidden overseas accounts seek-
ing to avoid the worst penalties. I congratulate the IRS and the De-
partment of Justice on this hard-fought victory.

Of course, the story does not end there. We never knew that the
tax information exchange would be virtually meaningless because
we didn’t have the names. We didn’t know bank secrecy would
prove such an effective shield for evaders, even when we knew a
crime had been committed.

Following our March hearing, President Obama announced a
number of new enforcement provisions as part of his budget pro-
posal. Under the leadership of Chairman Rangel, we have spent
months sorting through these issues. And last week Mr. Rangel
and I filed the Foreign Account Tax Compliance Act of 2009.

This bill creates a new reporting regime for foreign financial in-
stitutions with U.S. account holders, whether they are participants
in the existing qualified intermediary program or not. This legisla-
tion casts a wide net in search of undisclosed accounts and hidden
income. It is carefully balanced. And, as we will hear from one for-
eign bank today, it is actually supported by one who will bear the
brunt of this new disclosure.

The boxer, Joe Lewis, once told an opponent who proceeded to
outrun him for 12 rounds, “You can run, but you can’t hide.” Lewis
knocked him out in the 13th round. And I believe we are entering
that 13th round, and it will not be long before those individuals
seeking to hide money overseas will be caught. This bill could be
enacted by the year-end.

And just before I recognize Mr. Tiberi, it has become a priority
issue for the G20, as well as the G7. And I think that, in terms
of the economic confrontation that America currently is experi-
encing, that it makes good sense, before we talk about raising rev-
enue elsewhere, that we begin talking about closing down these tax
havens and these loopholes that the American people have justly
come to see being patently unfair.

And with that, I would like to recognize my friend, Mr. Tiberi,
for his opening statement.
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Mr. TIBERI. Thank you, Mr. Chairman. Early this year the sub-
committee met to examine issues surrounding banking secrecy and
illegal tax evasion. At that hearing we all agreed that criminal tax
evasion should be aggressively pursued and punished.

I also said that I hoped our efforts in the area would remain fo-
cused on compliance, that the line between illegal tax evasion and
legal tax practices used by U.S. taxpayers around the world is dis-
tinct. And to blur that line may only make our compliance efforts
more difficult.

I am pleased, Mr. Chairman, that you have called this hearing
to discuss legislation recently introduced by Chairman Rangel and
you that seeks to address the issue of illegal tax evasion. During
this—these challenging economic times, honest, hardworking tax-
payers who play by the rules expect others to do the same.

I am anxious to hear from our witnesses about some of the de-
tails of the bill, and certainly hope it is a workable solution to the
problem of offshore tax evasion that avoids unintended con-
sequences.

I will note, however, that I am very pleased the bill does not blur
the issues of tax evasion and legal tax practices, and does not in-
clude the most controversial international tax policy changes pro-
posed by the Administration. We have heard a lot of rhetoric in re-
cent months from the Administration and others designed to con-
fuse the issues, and characterize them as one and the same. I am
pleased to see, Mr. Chairman, that you have cut through that, and
drawn a bright line separating the two.

I look forward to continued work with you on all these issues in
the days and weeks and months ahead. Thank you to our wit-
nesses. I look forward to your testimony today.

With that, Mr. Chairman, I will yield back.

Chairman NEAL. Thank you, Mr. Tiberi. Let me welcome our
witnesses today. On our first panel, we will hear from Stephen
Shay, the Deputy Assistant Secretary for International Tax Affairs
at the Treasury Department. We were fortunate to have Mr. Shay
as a private sector expert in our March hearing, but even more
pleased to have him today in his official capacity.

We will next hear from William Wilkins, the chief counsel for the
Internal Revenue Service. The legislation we are discussing today
could not have been possible without the thoughtful commentary
from both Treasury and IRS. And we are very appreciative of your
contribution.

Our second panel will allow us to hear from Mr. Thomas Prevost,
a managing director and America’s head of tax for Credit Suisse.
In his position, he is responsible for all tax matters in the Americas
for the Swiss-owned bank.

Next we will hear from Professor Charles Kingson, from New
York University.

And, finally, we will hear from Dick Suringa, a partner at Cov-
ington & Burling, specializing in international tax matters.

I will note for the record that all of these witnesses have put in
their time, either at Treasury or IRS. And we look forward to their
unique perspectives.

Without any objection, any other Members wishing to insert
statements as part of the record may do so. All written statements
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offered by our witnesses will be inserted into the record, as well.
With that, let me recognize Mr. Shay for his opening statement.

STATEMENT OF STEPHEN E. SHAY, DEPUTY ASSISTANT SEC-
RETARY FOR INTERNATIONAL TAX AFFAIRS, UNITED
STATES DEPARTMENT OF THE TREASURY

Mr. SHAY. Thank you, Mr. Chairman. Chairman Neal, Ranking
Member Tiberi, and Members of the Subcommittee, I appreciate
the opportunity to testify today about foreign bank account report-
ing and tax compliance. With the permission of the chairman, I will
ask that my statement be put in the record, and just summarize
a few remarks.

Chairman NEAL. Without objection.

Mr. SHAY. For too long, some Americans have taken advantage
of the system by hiding unreported income in a foreign financial ac-
count, trust, or corporation. When Americans evade their tax-pay-
ing responsibilities, the millions of workers and businesses who do
pay their taxes are forced to pay the price.

The Foreign Account Tax Compliance Act of 2009—I will refer to
it on occasion as H.R. 3933—and its companion bill in the Senate,
S. 1934, represents an important step toward reducing the amount
of taxes lost through illegal use of hidden accounts, and making
sure that everyone pays their fair share.

Before talking about the act itself, I would like to discuss more
broadly how the Administration is addressing the problem of off-
shore tax evasion. Because offshore evasion has many facets, the
Treasury Department has developed a multi-pronged approach to
it. This comprehensive approach includes legislative proposals, a
focus on bilateral information exchange agreements, multilateral
initiatives to improve transparency and information exchange in
tax matters, and IRS enforcement actions.

This approach is intended to provide the IRS with the informa-
tion from taxpayers, third parties, and other countries, and the
tools needed to tackle offshore evasion. The Administration’s fiscal
year 2010 budget includes a series of legislative proposals to curb
the abuse of offshore accounts and entities. The proposals are di-
rected at enhancing information reporting, strengthening penalties,
and making it harder for foreign account holders to evade U.S.
taxes.

Some information that the IRS needs to enforce U.S. tax law can
be obtained only through foreign countries. Accordingly, the Ad-
ministration has placed a high priority on concluding tax informa-
tion exchange agreements. In the last year alone, we have signed
agreements to exchange tax information with Switzerland, Luxem-
bourg, Liechtenstein, Gibraltar, and Monaco.

The Administration also seeks to improve international tax co-
operation. Thus, we are working on a multi-lateral basis to make
sure that countries meet international standards on tax trans-
parency and information exchange. We are committed to pre-
venting the facilitation of offshore tax evasion.

To further the IRS’s enforcement capacity, the President’s budget
proposes new enforcement tools to crack down on evasion through
offshore accounts and entities, and provides funds to add nearly
800 new IRS employees to combat offshore evasion, and to improve
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compliance with U.S. international tax laws by businesses and
wealthy individuals.

The Foreign Account Tax Compliance Act represents an impor-
tant step forward in correcting problems within U.S. tax law that
have allowed taxpayers to shirk their responsibilities.

Like the Administration’s proposals, H.R. 3933 would make it
more difficult for U.S. persons to hide assets abroad in foreign fi-
nancial accounts by: Enhancing information reporting; increasing
withholding taxes for foreign financial institutions that do not en-
gage in information reporting; and strengthening the penalties for
taxpayers who do not adequately report their income.

It will also make it more difficult for taxpayers to hide behind
foreign trusts. And it will prevent taxpayers who receive the ben-
efit of U.S.-sourced dividend payments from avoiding U.S. with-
holding taxes.

Mr. Chairman, we applaud the leadership role taken by you and
Chairman Rangel in the House, and by Chairman Baucus and Sen-
ator Kerry in the Senate, in introducing this legislation. And, addi-
tionally, the work of Senator Levin and Congressman Doggett, in
supporting a strong international tax enforcement agenda.

Mr. Chairman, Ranking Member Tiberi, and Members of the
Subcommittee, the Foreign Tax Compliance Act fits well into the
Administration’s multi-pronged strategy of improving our domestic
tax laws, while increasing global cooperation on tax information ex-
change to help narrow the tax gap, and create the fairer tax system
we need.

We look forward to working with you and Members of this Sub-
committee on this important subject. I would be pleased to answer
questions when the time is appropriate.

Thank you.

[The statement of Mr. Shay follows:]
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Opening Statement of Stephen E. Shay
Deputy Assistant Secretary of the Treasury (International Tax Affairs)
House Committee on Ways and Means
Subcommittee on Select Revenue Measures
November 5, 2009
Chairman Neal, Ranking Member Tiberi, and members of the Committec, | appreciate

the opportunity to testify today about foreign bank account reporting and tax compliance.

For too long, some Americans have taken advantage of the system by hiding unreported
income in a foreign financial account, trust or corporation. When Americans evade their
taxpaying responsibilities, the millions of workers and businesses who do pay their taxes are
forced to pay the price. The Foreign Account Tax Compliance Act of 2009 (H.R. 3933 and S.
1934), represents an important step toward reducing the amount of taxes lost through illegal use

of hidden accounts and making sure that everyone pays their fair share.

Before talking about the Foreign Account Tax Compliance Act, I would like to discuss

more broadly how the Administration is addressing the problem of offshore tax evasion.

A Multi-Pronged Approach to International Tax Compliance

Because offshore tax evasion has many facets, the Treasury Department has developed a
multi-pronged approach to combat it. This comprehensive approach includes legislative
proposals, a focus on bilateral tax information exchange agreements, multilateral initiatives to
improve transparency and information exchange in tax matters, and IRS enforcement actions.
This approach is intended to provide the IRS with the information (from taxpayers, third parties,

and other countries) and the tools needed to tackle offshore tax evasion.

The Administration’s FY 2010 budget includes a series of legislative proposals to curb
the abuse of offshore accounts and entities. The proposals are directed at enhancing information

reporting, strengthening penalties, and making it harder for foreign accountholders to evade U.S.



Some information that IRS needs to enforce U.S. tax law can be obtained only through
foreign countries. Accordingly, the Administration has placed a high priority on concluding tax
information exchange agreements. In the past year alone, we have signed agreements to
exchange tax information with Switzerland, Luxembourg, Liechtenstein, Gibraltar and Monaco.
The Administration also seeks to improve international tax cooperation. Thus, we are working
on a multilateral basis to make sure that countries meet international standards on tax
transparency and information exchange and are committed to preventing the facilitation of

offshore tax evasion.

Finally, to further enhance the IRS” enforcement capacity, the President’s budget
proposes new enforcement tools to crack down on evasion through offshore accounts and entities
and provides funds to add nearly 800 new IRS employees to combat offshore tax evasion and

improve compliance with U.S. international tax laws by businesses and wealthy individuals.

The Foreign Account Tax Compliance Act

The Foreign Account Tax Compliance Act represents an important step forward in
correcting problems within U.S. tax law that have allowed taxpayers to shirk their tax
responsibilities. Like the Administration’s proposals, H.R. 3933 would make it more difficult
for U.S. persons to hide assets abroad in foreign tinancial accounts, by enhancing information
reporting, increasing withholding taxes for noncompliant foreign financial institutions, and
strengthening penalties for taxpayers who do not adequately report their income. It will also
make it more difficult for taxpayers to hide behind foreign trusts and it will prevent taxpayers

who receive the benefit of U.S.-source dividend payments from avoiding U.S. withholding taxes.

New Reporting Regime for Foreign Financial Institutions

Under the current U.S. Qualified Intermediary (QI) program, financial institutions may
sign an agreement with the IRS to share certain information about their U.S. customers with the
IRS, in exchange for simplified rules with respect to their foreign customers, including non-
customer-specific reporting and the ability to claim more easily any applicable exemption or

lower U.S. withholding tax. While this regime has been effective in improving compliance with
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U.S. tax laws in relation to collecting withholding taxes on foreign persons, its provisions

relating to U.S. account holders have been subject to abuse by some foreign banks.

Moreover, not all foreign financial institutions choose to participate in the QI program.
In that case, U.S. persons making payments to accounts held at non-Ql foreign financial
institutions must determine whether the accountholder is eligible for a reduced rate of tax based
on self-certification by the payee. Current law, however, imposes only limited obligations on
either the payor or the foreign financial institution to check the accuracy of the self-certification.
As a result, U.S. persons have been able to use accounts at such foreign financial institutions to

hide assets from the IRS.

H.R. 3933 addresses these gaps in the current information reporting rules by introducing
a new withholding tax on payments to foreign financial institutions of U.S.-source income or
gross proceeds from the sale of certain assets producing U.S.-source income. To avoid being
subject to the withholding tax, a foreign financial institution must enter into an agreement with
the IRS to report the identity of its U.S. accountholders, along with information about their
account balances, gross receipts and withdrawals. The withholding tax also generally applies to
payments to a nonfinancial foreign entity that fails to provide information with respect to its

substantial U.S. owners.

Consistent with the Administration’s budget proposals, this provision will improve
information reporting with respect to U.S. accountholders by creating a powerful incentive for
foreign financial institutions to provide the IRS with the information it needs to identify persons

seeking to evade U.S. tax.

Foreign Financial Asset and Other Reporting Provisions

Under current law, U.S. investors are required to file reports disclosing ownership of
foreign financial accounts with balances greater than $10,000. However, when accounts are
hidden offshore, it is difficult to identify taxpayers who are supposed to file the Report of
Foreign Bank and Financial Accounts (FBAR) but do not. In addition, even when the IRS has
evidence that a taxpayer has a foreign account, it may be difficult, time-consuming, and costly

for the IRS to prove that the account has a large enough balance to require the FBAR to be filed
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and to assess applicable penalties. To ensure that the IRS gets the information it needs regarding
foreign financial accounts, H.R. 3933 introduces new reporting obligations for U.S. individuals
holding substantial foreign financial assets, and imposes adverse consequences on U.S.
individuals who fail to comply with new or existing disclosure rules regarding foreign assets or
income. H.R. 3933 would also require reporting by U.S. advisers who assist U.S. individuals in
forming or acquiring foreign entities. These reporting and penalty provisions, which are similar
in approach to proposals in the Administration’s budget, build upon the disclosure rules and
penalties found in current law and should deter taxpayers from using foreign financial accounts
to attempt to evade taxes. For those taxpayers who persist in attempting to evade taxes through
offshore accounts, the bill’s new enforcement tools would greatly assist the IRS in identifying

those taxpayers and collecting the taxes they owe.

Foreign Trust Provisions

H.R. 3933's trust provisions would enhance the ability of the IRS to identify cases in
which U.S. persons are hiding behind foreign trusts, and would ensure that any U.S. person that
can benefit from trust property is treated as a beneficiary for U.S. tax purposes. The bill also
includes an Administration proposal enhancing the penalties applied to persons who fail to
adequately report information about interests in offshore trusts. Together, these provisions will

help prevent U.S. persons from using foreign trusts to hide income and assets from the IRS.

Repeal of Favorable Treatment of Foreign-Targeted Bearer Bonds

Certain adverse tax consequences apply to holders and issuers of “bearer bonds,” unless
the bonds are marketed under procedures designed to ensure their sale only to foreign investors.
By eliminating this exception to those “bearer bond” sanctions, H.R. 3933 will require non-U.S.
holders to certify their status as a non-U.S. person on a Form W-8. This change will improve
transparency and ensure that investors are not able to use bonds issued by U.S. issuers to keep

their identities concealed.

Dividend Equivalent Payments

Payments of U.S.-source dividends to foreign investors are generally subject to U.S.

withholding tax. However, foreign investors seeking to receive the economic benefit of U.S.-
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source dividends without paying U.S. tax may enter into transactions such as equity swaps
without being subject to the dividend withholding tax. As evidenced by the work of the
Permanent Subcommittee on Investigations, under the leadership of Senator Levin, this loophole
has been abused by foreign investors, often with the help of financial institutions, to escape tax

on U.S.-source dividends.

Consistent with the Administration’s budget proposal, H.R. 3933 would treat amounts
that are attributable to U.S.-source dividends under equity swaps or similar transactions as
dividends for U.S. withholding tax purposes and provide the Secretary with authority to exclude
from dividend treatment transactions that present a low risk of tax avoidance. Under this
provision, foreign investors engaging in transactions that are intended to avoid withholding taxes

on dividends will have to pay tax on those dividends.
Conclusion

Mr. Chairman, we applaud the leadership role taken by you and Chairman Rangel in the
House and by Chairman Baucus and Senator Kerry in the Senate in introducing this legislation,
and, additionally, the work of Senator Levin and Congressman Doggett in supporting a strong

international tax enforcement agenda.

Mr. Chairman, Ranking Member Tiberi, and members of the Subcommittee, the Foreign
Tax Compliance Act fits well into the Administration’s multi-pronged strategy of improving our
domestic tax laws while increasing global cooperation on tax information exchange to help

narrow the tax gap and create the fairer tax system we need.

We look forward to working with you and members of the Subcommittee on this

important subject.

Chairman NEAL. Thank you, Mr. Shay.
Let me recognize Mr. Wilkins to offer testimony.

STATEMENT OF STATEMENT OF WILLIAM J. WILKINS, CHIEF
COUNSEL, INTERNAL REVENUE SERVICE

Mr. WILKINS. Thank you, Chairman Neal, Ranking Member
Tiberi, Members of the Subcommittee. I the opportunity to present
the Internal Revenue Service’s views on H.R. 3933. Like Mr. Shay,
I would like to summarize the key points of my written testimony.

The IRS does support this legislation, because we feel it will pro-
vide significant new tools for our international tax compliance
strategy. Our strategy is a multi-year effort. It is tailored for both
individual and corporate taxpayers. For the strategy to be success-
ful, it requires guidance for taxpayers and their advisors, legisla-
tive support, adequate resources, more enforcement activities, more
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and better information reporting, and stronger international co-
operation.

We believe that this strategy is already producing results. Part
of our approach was the initiative that ended October 15th to pro-
vide clear rules for imposing severe civil penalties, back taxes, and
interest, but not imposing criminal penalties on qualifying tax-
payers who came forward to disclose previously undisclosed off-
shore accounts.

The successes of the IRS and the Department of Justice in their
investigation of UBS created a setting under which this kind of ini-
tiative could succeed. Just before the October 15th closing date of
that program, the IRS announced that it expected at least 7,500
people to come forward. I have been told that the final numbers
will be well over that initial estimate. The IRS hopes to be able to
provide additional data later in November.

There will be significant taxes and penalties paid as a direct re-
sult of these disclosures. But just as importantly, these taxpayers
are now back in the U.S. tax system, and will be paying taxes on
their offshore income in the years to come.

In addition, publicity regarding the obligations of U.S. citizens
and residents to report worldwide income and assets has, for a
practical matter, made it impossible for U.S. taxpayers to ignore
the clear mandate of our tax laws, even if they may reside abroad,
or even if they may have derived their wealth from foreign sources.

The IRS will also develop leads that we obtain from voluntary
disclosures. We will be scouring this information to identify finan-
cial institutions, advisors, and others who promoted or otherwise
helped U.S. taxpayers hide assets and income offshore, and skirt
their tax responsibilities at home.

Some weakness in our reporting systems have come to light, as
a result of this enforcement activity, and the valuable investigative
work carried out by Congress. H.R. 3933 would repair these weak-
nesses.

The particular problem being addressed here is the deliberate
and illegal hiding of assets and income from the IRS by U.S. citi-
zens and residents. It is true that such law breakers now face sig-
nificant civil and criminal penalties. H.R. 3933, however, is still
needed to help the U.S. government detect such activities, and to
enforce applicable penalties.

The problems being addressed fall into certain categories. One
category is the limited scope of current requirements, whether for
qualified or non-qualified foreign intermediaries to report on their
U.S. customers’ investments. There is a limitation on reporting on
investment and foreign securities, because of source rules.

Another category of problem is that intermediaries may be able
to avoid reporting their U.S. customers’ indirect investments that
are made through foreign entities.

Another category of problem is the lack of diligence required for
non-qualified intermediaries to detect a U.S. customer’s false cer-
tification of foreign status, even when investing in U.S. securities.

Another category of problems involves features of the FBAR rules
that create obstacles to enforce penalties for failures and violations.

Finally, the bill would tighten certain existing rules involving
trust, bearer bonds, and dividend withholding, and would require
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certain advisors to become part of the diligence and reporting sys-
tem when they assist a U.S. person to avail himself of a foreign
legal entity.

On the topic of qualified intermediaries, most international fi-
nancial institutions have entered into agreements with the IRS to
be qualified intermediaries, because that status helps them to more
efficiently serve their non-U.S. clients who want to invest in U.S.
securities.

However, the obligations of qualified intermediaries to provide
the IRS with reports on their U.S. customers is currently inad-
equate in two important respects. First, as I mentioned, there is
generally no obligation to report the non-U.S. source income of a
U.S. customer that’s not paid within the United States, or to report
the gross disposition proceeds of a U.S. customer who does not com-
municate with the institution from within the United States.

Second, a foreign corporation or other foreign entity is normally
not subject to Form 1099 and back-up reporting and withholding
rules that apply to U.S. persons, even if that foreign entity is
owned by a U.S. taxpayer who does have the obligation to pay tax
on the entity’s income.

H.R. 3933 would repair both of these inadequacies, and would re-
quire a qualified intermediary to provide reporting to the IRS and
to the customer broadly on financial activities through foreign fi-
nancial accounts, including non-U.S. securities activities, and in-
cluding activity of foreign entities owned by U.S. persons.

In the area of non-qualified intermediaries, another problem that
we have faced is that a U.S. person who invests in U.S. securities
through a non-QI can falsely claim to be a non-U.S. person. And
there is probably too little that the payer of the securities income
must do to check the certification, and too little that the inter-
mediary must do.

Further, we do not have the ability to verify the information pro-
vided by the non-QI. And this increases the risk that false claims
will remain undetected. To address this problem, the bill would
generally apply a new U.S. withholding tax to U.S. securities pro-
ceeds, dividends, and interest that are paid to a non-qualified inter-
mediary, unless the intermediary agrees to due diligence and re-
porting obligations on its U.S. customers’ worldwide investments,
including indirect U.S. customers who invest through foreign enti-
ties.

A customer who is subject to withholding could apply to the IRS
for a refund of withholding that was in excess of its U.S. tax obliga-
tion.

It is our expectation that most, if not all, significant inter-
national institutions would undertake the due diligence and report-
ing obligations necessary to avoid U.S. withholding on U.S. securi-
ties proceeds of their customers and on their own proprietary U.S.
securities activity.

On the FBAR topic, under current law the penalties applicable
to persons who fail to file an FBAR, a foreign bank account report,
are not imposed through the Internal Revenue Code. They are, in-
stead, imposed through the Bank Secrecy Act, which is in Title 31
of the U.S. Code.
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If an individual fails to report income held in a foreign financial
account, on the one hand, the IRS could use traditional tools such
as assessments, liens, and garnishments to collect the taxes and
the tax penalties. However, the traditional IRS enforcement tools
may not be used to collect the Title 31 FBAR penalties that apply
if the foreign account is not reported. The FBAR penalty must in-
stead be referred to the Justice Department for separate prosecu-
tion and collection.

H.R. 3933 amends the Internal Revenue Code to create an
FBAR-like reporting obligation as part of the filing of a tax return,
and a separate penalty regime for failure to report the foreign fi-
nancial account. This would allow the IRS to enforce the new Inter-
nal1 Revenue Code penalty by applying traditional IRS enforcement
tools.

There would be a new 40 percent penalty that would apply to in-
come tax deficiencies attributable to unreported assets. And this
would apply not only to unreported foreign investment income, but
also to business and other income that was hidden through the use
of foreign accounts.

The bill would address an important detection issue by amending
the statute of limitations in the case of income admissions attrib-
utable to foreign assets, importantly including a suspension of the
statute, until the asset was properly reported.

Other provisions of the bill—clarifying foreign trust rules would
be helpful in addressing some forms of tax avoidance involving
those entities. There are also provisions affecting use of derivatives
to avoid dividend withholding. And, finally, the withholding excep-
tion for foreign targeted bearer bonds should eliminate the kind of
investment that may have been used for tax avoidance in the past.

To conclude, we believe this bill will be of significant assistance
to the IRS in assuring greater compliance with U.S. tax rules. The
deliberate and illegal hiding of income and assets from the IRS
should not be tolerated, and we believe the bill will help make this
activity easier to detect and punish, and will help deter future such
illegal activity. Thank you.

[The statement of Mr. Wilkins follows:]

Statement of William J. Wilkins, Chief Counsel
Internal Revenue Service

Chairman Neal, Ranking Member Tiberi and Members of the Subcommittee,
thank you for this opportunity to testify on H.R. 3933, the “Foreign Account Tax
Compliance Act of 2009.”

We strongly support this important legislation that, if enacted, would provide the
IRS with additional tools to address offshore tax evasion by U.S. persons who hide
unreported income and assets in offshore accounts. The Foreign Account Tax Com-
pliance Act would aid the IRS in its mission to ensure that all businesses and indi-
viduals are playing by the rules and paying their fair share of taxes.

H.R. 3933 is a far-reaching and comprehensive bill that brings together most of
the strong international reporting and disclosure proposals outlined earlier by Presi-
dent Obama—and subsequently incorporated in the FY 2010 Budget—and those
contained in other proposed legislation designed to combat offshore tax evasion.

In this regard, we applaud not only Chairmen Baucus and Rangel and you, Mr.
Chairman, but also Senator Levin and Representative Doggett for their significant
and important contributions to the “Foreign Account Tax Compliance Act of 2009.”

IRS International Compliance Program

To meet the broad array of challenges that we face in the international arena,
the IRS has focused its efforts on a multi-year international tax compliance strategy
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that is tailored for both individual and corporate taxpayers. For this strategy to be
successful it requires guidance for taxpayers and their advisors, legislative support,
adequate resources, more enforcement activities, more and better information re-
porting, and stronger international cooperation.

So far, we believe that this strategy is already producing results. The IRS recently
announced that over 7,500 people came forward under its special offshore voluntary
compliance program that ended in mid-October. It is too early to say how much tax
will be collected from this effort. However, I can tell you that account sizes ranged
from just over $10,000 to more than $100 million. Just as importantly, these tax-
payers are now back in the U.S. tax system and will be paying taxes on their off-
shore income in the years to come.

A key aspect of our future international offshore work will be mining the vol-
untary disclosure information from people who have come forward. We will be scour-
ing this information to identify financial institutions, advisors, and others who pro-
moted or otherwise helped U.S. taxpayers hide assets and income offshore and skirt
their tax responsibilities at home.

In addition, we are increasing our scrutiny of annual foreign bank and financial
account reports (Treasury Department Form TD F90-22.1, “Report of Foreign Bank
and Financial Accounts,” or “FBAR”). Current law requires that U.S. taxpayers file
an FBAR if their foreign financial accounts total more than $10,000. But current
rules make it difficult to catch taxpayers who do not file a required FBAR.

Our focus today is on ending offshore noncompliance by U.S. individuals. The bill
will provide the IRS welcome tools toward that goal.

The Problem: Secret Offshore Accounts

Recent experience has provided a wake up call for the United States, and tax ad-
ministrations worldwide, on the problem of taxpayers hiding assets and income in
offshore financial institutions. We have more insight about the manner in which
U.S. persons hide their income offshore and conceal their identities from the IRS.
The use of secret offshore accounts, often in the name of offshore entities, like trusts
or corporations—sometimes with the assistance of advisors—makes it increasingly
difficult for the IRS to gather the information it needs to enforce our tax laws.

Strengthening the QI System

The bill will build upon the network of foreign financial institutions the IRS has
established as the foundation for its nonresident withholding tax system for U.S.
portfolio investments, known as the Qualified Intermediary (QI) system. A QI’s
main task has been to check the qualification of nonresident investors in U.S. secu-
rities, and report their income entitled to reduced withholding rates under treaties
or the Code. The system has managed this job well, and regularly processes billions
of dollars in U.S. portfolio investment income flows and associated withholding
taxes. QIs also directly report to the IRS information on the U.S. source income and
certain gross proceeds of their U.S. individual account holders. We know that some
U.S. taxpayers have exploited this framework by failing to report income associated
with 1) non-U.S. securities held in QIs or affiliates, or even 2) U.S. securities with
a shell foreign entity interposed as the technical account owner. The bill would pre-
vent this kind of exploitation of today’s rules for reporting and withholding.

The potential for U.S. taxpayers to evade U.S. tax through the use of offshore ac-
counts maintained by nonqualified foreign intermediaries (NQIs) also poses a seri-
ous problem. Because NQIs have little incentive to report information to the IRS,
the IRS is at a disadvantage in verifying compliance by these financial inter-
mediaries. Under the bill, an NQI would be subject to withholding unless it enters
into an agreement with IRS and complies with the associated reporting, due dili-
gence, and verification obligations with regard to its direct and indirect U.S. cus-
tomers. The bill would, therefore, create a strong incentive for global foreign finan-
cial institutions to provide the IRS with the information it needs to ensure that U.S.
account holders are complying with U.S. tax laws.

Similar provisions are included in the FY2010 Budget.

Repeal of Bearer Bond Eligibility for Portfolio Interest Exemption

Along similar transparency lines, the bill would repeal the remaining exceptions
to the ability to issue bearer bonds eligible for the portfolio interest exemption.

This provision is not included in the FY2010 Budget.

Assisting the Examination of Individual Offshore Accounts

The bill would fill gaps in the current reporting requirements with regard to the
foreign financial assets and income of U.S. individual taxpayers or their domestic
entities formed to hold foreign financial assets. Individuals or entities that have an
interest in foreign financial assets or accounts with an aggregate value over $50,000



17

during the taxable year must disclose their holdings of foreign financial assets or
accounts with their income tax return.

Regular penalties in increments of $10,000, up to a maximum penalty of $50,000
for one taxable period, apply for failures to comply with this new information report-
ing obligation, as well as an elevated 40% accuracy-related penalty for understate-
ments attributable to a transaction involving a foreign financial asset.

Individuals also would face an extended 6-year statute of limitations in the event
of significant omissions of income attributable to foreign financial assets.

In addition to enhanced reporting of foreign financial interests by taxpayers and
an extended statute of limitations, material advisors also would be required to re-
port assistance they provide to U.S. persons acquiring or forming a foreign entity.

Similar provisions are included in the FY2010 Budget.

Transactions with Foreign Trusts

U.S. grantors of foreign trusts have taken aggressive positions by failing to report
income of foreign trusts that afford a U.S. person with effective enjoyment of the
trust assets and income. The bill would clarify and enhance the grantor trust rules
in regards to when a foreign trust may have a U.S. beneficiary. The bill would treat
uncompensated use of foreign trust property as a distribution equal to the value of
the use. The foreign trust reporting provisions and applicable penalty are also
strengthened to help prevent U.S. persons from concealing income or assets offshore
in foreign trusts.

A similar foreign trust penalty provision is included in the FY2010 Budget.

Avoidance of the Dividend Withholding Tax

Foreign persons seek to avoid the 30% withholding tax imposed on U.S. source
dividends by temporarily converting U.S. stock into an economically equivalent de-
rivative investments such as total return swaps. The IRS is actively pursuing these
schemes under existing law.

The bill would prevent this abuse by treating dividend equivalent amounts as
generally U.S. source, thereby subjecting them to the withholding tax.

Regulation authority is provided to provide exceptions in cases where the contract
or other arrangement does not have the potential for avoidance of tax.

A similar provision is included in the FY2010 Budget.

International Consistency and Cooperation

As I noted at the outset, IRS is not alone in facing the enforcement challenge
posed by secret offshore accounts. Other tax administrations across the globe share
a similarly problematic experience. The bill will help, but international cooperation
and coordination is also key. It is fundamentally important to achieve consistent
international standards of transparency that support compliance without overly bur-
dening the efficiency of cross border portfolio investment flows. Financial institu-
tions obviously also have a strong interest in international consistency in this area.
There is an obvious link to the ongoing efforts to promote better mechanisms for
exchange of information under treaties, TIEAS, and other international agreements.
The IRS will continue to seek a consensus on transparency with its counterpart tax
administrations in bilateral competent authority discussions, as well as in multilat-
eﬁal f?;ums such as JITSIC and OECD. The Commissioner and I are committed to
this effort.

Conclusion

In conclusion, the “Foreign Account Tax Compliance Act of 2009” would provide
the IRS with enhanced tools it needs to continue its expansion of international tax
enforcement and make it even more difficult for U.S. taxpayers to avoid paying their
faire share of taxes by unlawfully hiding money overseas.

Thank you Mr. Chairman. The Internal Revenue Service looks forward to working
with the Subcommittee on this important legislative initiative.

Chairman NEAL. Thank you, Mr. Wilkins. Mr. Shay, we will
hear testimony today that some are concerned that if this bill be-
comes law, that other countries could use it as a model for report-
ing, as well. Great Britain, perhaps, the most notable example.

How would Treasury treat such an international effort for great-
er information exchange, even if it meant greater reporting for our
financial institutions?
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Mr. SHAY. Thank you, Mr. Chairman. We can’t—I can’t antici-
pate what other countries will do. Countries that operate in the
markets of another country are going to have to be responsible to
the—for the compliance with the laws of that country.

Let me comment a little bit about this bill in relation to other
countries and, you know, multi-lateral activity. This bill is intended
to increase reporting.

And so, what it does is uses the incentive of not having to suffer
a withholding tax to provide for a foreign financial institution to
assist the IRS with respect to providing information to the IRS re-
garding U.S. accounts. If other countries were to do the same, it
would be a legitimate action on their part, as I think it’s legitimate
on our part.

What this approach reflects is an effort to use the tools that are
available outside of a multi-lateral context. If at some point in the
future there is an ability to reach multi-lateral agreements to
achieve the same thing, then you would have the potential to cali-
brate the nature of the incentive that’s involved.

Chairman NEAL. Okay. Mr. Wilkins, we will hear suggestions
today that the effective date under this bill is too soon, that the
amount of the work that the IRS will need to do in renegotiating
with QIs in establishing relationships with non-QlIs will simply
take too much time.

How ready, or how prepared is the IRS for something as bold as
this proposal?

Mr. WILKINS. Well, we are prepared to devote the resources
necessary to implement the legislation. I do think it will be impor-
tant for us to continue to work with you on being sure that there
is—the flexibility is there to not impose withholding taxes because
a reporting system is not ready to go yet.

As Mr. Shay said, the idea here is to collect the information,
more than to collect the withholding tax. The withholding tax is
really an incentive to collect the information. So, I do think we
need the flexibility to face—you know, to face realities that may
occur, given the—what’s going to be imposed.

That may be partly recalibrating parts of the effective dates. It
may be providing flexibility for us to address important issues first,
and have the flexibility to address the secondary and tertiary
issues after the—you know, the primary issues of the major inter-
national financial institutions are first addressed.

Chairman NEAL. And let me ask you, Mr. Wilkins. Your am-
nesty program sounds as though it’s been quite successful. And I
must tell you I have not received one letter from one constituent
opposing my position on this issue.

And I wonder if the threat of disclosure by UBS made taxpayers
more nervous and more willing to come forward voluntarily. And
can you tell me how this initiative fared, compared to prior amnes-
ties?

Mr. WILKINS. Well, thank you for that opportunity, and includ-
ing for the opportunity to point out that it’s really not an amnesty.
There are severe penalties involved. It does provide relief from
criminal prosecution for qualifying applicants.

There is no question that the enforcement activity surrounding
UBS was an extremely important part of the atmosphere that
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made this initiative work. We have—there has been a voluntary
disclosure policy within IRS for a very long time. It typically only
produces a handful of disclosures each year. Getting disclosures in
the thousands, like we were getting with this one, is really some-
thing new and different. And I don’t think there is any question,
but that the enforcement activity and the surrounding publicity
was really responsible for making that happen.

Chairman NEAL. Thank you. And, Mr. Shay, some of the criti-
cism that we will hear today is that this initiative is too bold, and
that we should rely on multi-lateral negotiations for our informa-
tion exchange. Might you comment on that?

Mr. SHAY. Well, I don’t think this initiative is too bold. I think
there are great responsibilities, if it’s adopted, on the administra-
tion and on the Internal Revenue Service, to be sure it’s imple-
mented in a way that the United States gets the information it
wants, that we only have withholding on any circumstances where
there are essentially non-compliant financial institutions—or, if
not, withholding final tax, because there is the ability to reclaim
the tax—and that we do it in a manner that is as respectful of the
burdens on the financial institutions and—but still gets us the in-
formation as we can make it.

We want this to work, and hopefully a win-win for good tax ad-
ministration and good, efficient capital markets. It simply is doing
something that cannot be done through a multi-lateral arrange-
ment. And it certainly reflects, I think, the urgency of this issue
and—by bringing this powerful incentive to move forward. And I
think that actually will probably advance the time when there are
multi-lateral arrangements—get to this and process it.

But as I think we all know, that’s a very, very long process, and
I think this legislation will increase the likelihood of it, but will as-
sure that information is provided to the IRS before that ultimately
happens.

Chairman NEAL. Thank you. With that, I would like to recog-
nize Mr. Tiberi to inquire.

Mr. TIBERI. Thank you, Mr. Chairman. Mr. Wilkins, can you as-
sure us and the hard-working, law-abiding taxpayers that we all
represent that the IRS is doing everything in its power to collect
and aggressively go after tax cheats?

Mr. WILKINS. Yes, this is a priority for the commissioner, and
it’s a priority for the whole IRS. There is particular focus on inter-
national tax compliance, which is the subject matter of this bill.
And we are focused on it. That is where our deployment of addi-
tional resources is focused, and we need to balance service and en-
forcement.

But there is no question that enforcement is key, and bringing
taxpayers into compliance is important. We will likely need assist-
ance of the congress from time to time in those efforts, such as the
current example.

Mr. TIBERI. Thank you. To further go on, with respect to inter-
national tax, would you agree that there is a distinction between
individuals and corporations who are deliberately avoiding tax-
ation, deliberately hiding assets, not following the Internal Rev-
enue Code, and a distinction between American, U.S.-worldwide
companies who are doing business internationally, who are work-
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ing every day with the Internal Revenue Service on issues of defer-
ral, and check the box, and other legal measures within the Inter-
nal Revenue Code?

Mr. WILKINS. Yes. I definitely agree with that statement. What
we are dealing with in this bill is deliberate and illegal hiding of
income and assets, and non-compliance with what the law is today.

Issues of tax policy surrounding multi-national corporations
whose returns are audited every year is a different question, and
requires different strategies.

Mr. TIBERI. And there are IRS officials that are working with
U.S. companies, literally, every day on those issues, correct?

Mr. WILKINS. Yes, that is correct. Most large, multi-national
corporations are constantly under audit, and they frequently have
IRS auditors on site.

Mr. TIBERI. To continuing questioning on just a slightly dif-
ferent issue, most people seem to agree that international ex-
changes of information in particular are key elements of our ongo-
ing effort to fight tax evasion.

Do you agree that excluding black-listing from the legislation
that Chairman Rangel and Chairman Neal have introduced makes
countries around the world more willing to continue providing the
Internal Revenue Service the critical information needed to combat
tax evasion effectively?

Mr. WILKINS. Well, Mr. Shay may want to comment on this,
too.

Mr. TIBERI. I was going to ask him next.

Mr. WILKINS. I think the approach in this bill was focused more
on institutions than countries. I think the institutions is really
where the activity is, and where the money is, and I think that was
a good choice.

I think, obviously, you need to have the flexibility to go around
country by country and work on information exchange. And that
kind of negotiation and treaty activity is an important part of an
overall strategy. But, as Mr. Shay says, that doesn’t get you all the
way there. I think using this kind of approach to obtain informa-
tion directly from institutions is an important part of it, too.

Mr. TIBERI. Mr. Shay.

Mr. SHAY. I think Bill said it all. No, I think we certainly like
the approach in this legislation. It has—it reflects—it is in common
with the approach that was taken by the administration’s budget
proposals, and we’re very hopeful that it, combined with informa-
tion exchange together, will be successful.

I want to add one comment, and that is in—during the course
of the—the legislation includes a possibility that the foreign finan-
cial institution will provide not just information on the U.S. per-
son’s account, but information in the form that’s traditional for a
U.S. bank, what’s called 1099 reporting.

And my understanding is that was actually requested by a finan-
cial institution that had had conversations with relevant staffs, so
that not only does this legislation have the potential to help or ad-
dress the evader, help us—help the IRS find the evader, but it also
has the potential, frankly, to make compliance easier and more ef-
fective by the U.S. person with a foreign account that wants to
comply with their tax.
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And, frankly, I think for most of us, getting a 1099 from a bank
is a huge help. And we do know, on the compliance side, that we
have the highest rates of compliance where we have 1099 report-
ing. Thank you, sir.

Mr. TIBERI. Thank you. Mr. Chairman, on a final note, I think
Congresswoman Schwartz would agree Saturday is a big day in
Happy Valley, where my Ohio State Buckeyes are taking on the
Penn State and Nittany Lions.

I just want to thank—I understand, and I wasn’t going to bring
up the World Series. But, Mr. Shay, I just want to thank you. I
don’t know if it’s subliminal or not, but you are wearing scarlet and
gray. That tie is very nice. I want to thank you for that. I yield
back.

Mr. BLUMENAUER. He needs a bow tie.

Chairman NEAL. It was part of our strategy to disarm you.

Let me recognize the gentleman from Georgia, Mr. Linder, to in-
quire.

Mr. LINDER. Thank you, Mr. Chairman. I would ask each of
you, how many dollars are offshore in dollar denominated deposits?

Mr. WILKINS. I don’t have that data.

Mr. LINDER. Why don’t you have that data?

Mr. WILKINS. I wasn’t prepared to answer that question. I
apologize.

Mr. LINDER. Mr. Shay, do you have any idea?

Mr. SHAY. I also don’t have that data. I think just to fine tune
it, I assume that the question would be not just dollar accounts,
but dollar accounts by U.S. persons with respect to accounts held
outside the United States.

Mr. LINDER. The answer is $13 trillion. Three groups, including
McKinsey & Company, did studies in early 2005, and came up with
$10 trillion, growing by about $800 billion a year in dollar denomi-
nated deposits.

Can you give me any idea how much of that is legitimately there
for reasons other than hiding it?

Mr. SHAY. Thank you for that. And I would be very interested
in seeing those studies.

Mr. LINDER. I'm surprised you haven't.

Mr. SHAY. I'm not sure we're—I would have to make sure we
are talking about the same—you know, I haven’t seen what you are
referring to, but I would be very interested in it.

And I am not in a position to answer today the question of how
much of whatever that denominator is would be reported or not. I
think it would be—I think we will know a lot more, and have a lot
more confidence in our ability to answer that question, if this legis-
lation is adopted. I

Mr. LINDER. The number is available. This legislation is simply
not going to change it.

Mr. SHAY. Was your question whether it was reported, or
whether—I am sorry. Maybe I misunderstood your question.

Mr. LINDER. There are about $13 trillion in offshore financial
centers in dollar denominated deposits. My question is, do you have
any idea how much of that is there legitimately for purposes other
than evasion?
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Mr. SHAY. It seems to me the answer to that question would de-
pend on whether the—not the account itself, but the income from
the account that is owned by U.S. taxpayers has been fully and
adequately reported on the U.S. tax returns. And I—if people know
the answer to that today, I would be very interested in the data
source for that. Thank you.

Mr. LINDER. Mr. Chairman, I have no further questions.

Chairman NEAL. Thank you, Mr. Linder. Let me recognize the
gentleman from Illinois, Mr. Roskam, to inquire.

Let me recognize—it looks like we’re going to recognize the gen-
tleman from Nevada, Mr. Heller, to inquire.

Mr. HELLER. Thank you, Mr. Chairman. And I apologize for
running a little late. I had another hearing, testifying on another
bill in another committee, so I didn’t get to hear all the testimony,
and I apologize. So if my questions overlap a little bit, please bear
with me.

But based on the comments of Mr. Linder, and the amount of
money that we’re talking about, a large number of accounts that
obviously are at stake here, Mr. Shays, can you give us or explain
to us what your specific methodology is to determine U.S. owner-
ship of these accounts?

Mr. SHAY. Under the legislation, there are—there is a provision
that the foreign financial institution would identify U.S. owners of
accounts, and substantial U.S. owners of foreign entities that have
accounts. And there is a great—there is leeway given to the Treas-
ury Department and to the IRS to specify further.

But there is provision in there to look to certifications from the
account owners, and then such additional requirements as may be
required by regulations, I believe, is the approach.

Mr. HELLER. Are these known as know-your-customer rules?

Mr. SHAY. Well, if there is a certification that is in addition to
a know-your-customer rule—the know-your-customer rule refers to
banking practices which vary in different jurisdictions, which are
the standards by which the banks in those jurisdictions are ex-
pected to obtain information about their account holders. And that,
of course, is very helpful and important as a base on which to iden-
tify whether there would be an account holder by a U.S. person.

But this legislation would seek that information in particular,
and would—as I said, there is some regulatory authority to further
elucidate what the requirements would be. And there is a provision
in circumstances for self-certification.

Mr. HELLER. Okay. So I understand you're prepared to allow
KYC rules in—for this purpose?

Mr. SHAY. I think when the legislation is passed, that would be
part of the analysis. As I said earlier, I think it’s in everybody’s in-
terest to try and come up with rules that are—work as well as pos-
sible with existing financial institution practices.

So, I think that while that’s a determination that should be made
after we see the final legislation, that certainly is an objective to
get the information, but to do it in a way that is as least burden-
some, but that that achieves the task, as is possible.

Mr. HELLER. Thank you, Mr. Shay. Mr. Wilkins, your time
frame for implementing the FFI agreements, what do they call for
in this particular bill?
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Mr. WILKINS. Under this bill, the effective date is at the begin-
ning of 2011. I think, as I mentioned in response to an earlier ques-
tion, we would devote resources needed to at least address the most
important aspects of these rules dealing with major financial insti-
tutions.

We will continue to work with the committee, and we would con-
tinue to work in the regulatory process, to try to roll this out in
such a way that it—if certain pieces of it couldn’t be fully imple-
mented by the beginning of 2011, we would hope to have the flexi-
bility to have preliminary measures that maybe were not full im-
plementation, but didn’t impose withholding taxes in areas where
we really didn’t want to get the withholding tax; what we really
want to get is the information.

Mr. HELLER. Will these side agreements be made public?

Mr. WILKINS. Typically not, but they are—they would, if they
follow current practices in the QI area, they would follow a par-
ticular form that is a public document.

Mr. HELLER. Okay. Thank you. Thank both of you for being
here. Thank you, Mr. Chairman.

Chairman NEAL. Thank you, Mr. Heller. Let me recognize the
gentleman from Oregon, Mr. Blumenauer, to inquire.

Mr. BLUMENAUER. Thank you, Mr. Chairman. And I deeply
appreciate both the work you’re doing and the course of this hear-
ing, the thrust and direction. It seems to me, for years, Congress—
and sadly, this committee—has been less interested in actually
moving forward aggressively with compliance. And, at times, it al-
most seemed like it was tying your hands, denying resources. And
I love the fact that we are now making it a legitimate force of activ-
ity to help you do your job.

I want to say that I too am interested in the answer to Mr.
Linder’s question. I didn’t quite fully understand the grasp—or
grasp, I guess, the nature of it. 2005 data on, for example, volume
i)f money might have changed pretty radically in the course of the
ast

Mr. LINDER. Would the gentleman yield?

Mr. BLUMENAUER. I would be happy to yield.

Mr. LINDER. Three companies, including McKinsey & Company,
and a Boston group, and a third one I don’t recall now, studied
MasterCard and Visa transactions, and extrapolated that into a $9
trillion to $11 trillion figure, and they said it was growing by about
$800 billion a year, probably growing more than that right now.

The question that it seems to me these gentlemen should have
thought about is how much is there. But a significant part of that
is there for legitimate reasons, and not evasive reasons. And that’s
the number we really ought to know about. Thank you.

Mr. BLUMENAUER. I appreciate the clarification. My point is I
think there has been a—you mentioned the year 2005 for the
study. I think in the last four years there has been a wild roller
coaster, in terms of activity overseas. I know some of us had
401(k)’s that are now 201(k)’s. There have been changes, in terms
of the value of currency and the velocity of it. So I am guessing
that finding current data, I think we would all be interested in.

The notion of what’s there for legitimate or illegitimate purposes
is also curious. I mean, how much of United States deposits are
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there for legitimate business purposes, or to help facilitate meth
lab activity? I think there is an issue of intent and activity that is
curious. And I would look forward to finding out how those studies
determined intent, and what you would do to determine intent.

I think the purpose of our hearing is one of compliance with the
law. I would put, I guess, two questions before you—I see my time
is rapidly getting away.

One is whether or not we, in Congress, are doing enough to give
you the tools to actually implement this and other elements of com-
pliance. Because, in times past, we have talked one story and then
cut back on your resources while we have done things that make
it difficult to do your job.

And I am very interested at getting a sense from you—not nec-
essarily at this point, but getting a sense of whether or not Con-
gress is on your side, in terms of things in the budget, and if there
are items that we could employ that would make it easier to more
directly use the resources that you might uncover to make sure
that it’s self-financing.

I hear from tax professionals that there are certain audit func-
tions where the people earn $5,000 or $10,000 an hour for their un-
dertakings, in terms of what specific things they do. And not that
I am suggesting that we put them on commission, but if there is
a way to make sure that areas that are generating more money be-
cause it is dealing with compliance, if there is a way to target
money back to that, to be—make sure that we are doing it ade-
quately. And your help from—to help me think that through would
be appreciated.

The second piece I would put on the table seeking your guidance
is whether or not we are doing enough in terms of the actual pen-
alties against businesses and professionals who are in the business
of, frankly, aiding and abetting evasion. I am just as interested in
the reporting. I am interested in making sure we understand what
the appropriate penalties and sanctions are for people who are en-
gaging in the facilitation.

I think the evidence is that there are lots of people who can’t do
this alone. And, in some cases, they have been counseled to do this.
And having an assessment from you about the adequacy of those
provisions, and where they might be enhanced, both for individuals
and for organizations, would be of great interest to me.

Thank you very much, Mr. Chairman.

Chairman NEAL. Thank you, Mr. Blumenauer. Let me recognize
the gentleman from Kentucky, Mr. Yarmuth, to inquire.

Mr. YARMUTH. Thank you. I want to expand a little bit on the
questions that Mr. Linder raised. And I recall the statement made
by a former Secretary of Defense who said, “There are things we
know, things we don’t know, things we know that we don’t know,”
and all of that continuum.

How much of what—the question that Mr. Linder phrased, how
much of this—these amounts do we know that we know—know
that we don’t know, and how much do we don’t know that we don’t
know?

Mr. WILKINS. Well, you are putting your finger on an issue, in
terms of assessing levels of tax evasion and the tax gap, and so
forth. And part of the problem is that, for example, many, if not
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most, of the previously undisclosed foreign accounts that are com-
ing in through our voluntary disclosure initiative we did not know
about before.

And so, part of the issue is because of the efforts to hide offshore
assets, we don’t know what the total number of hidden offshore as-
sets is.

Mr. YARMUTH. Has the voluntary program given you clues as
to how you might detect things that you don’t know that you didn’t
know?

Mr. WILKINS. The data is still quite fresh. And I am not sure
we are ready to answer that question yet.

Mr. YARMUTH. So you don’t know?

Mr. WILKINS. We will be looking at it to see what it teaches us,
and to see if—first, for enforcement reasons—to see—to go out and
detect additional accounts that didn’t come in voluntarily. But it is
possible that it will be helpful to us for data analysis and projection
reasons, as well.

Mr. YARMUTH. Mr. Shay, a question about the relevance of tax
rates to this whole problem.

I suspect that if the corporate tax rate in the United States or
income tax rate were zero, we wouldn’t have this problem. People
would be happy disclosing everything they made.

Have you done an analysis of how tax rates, relative tax rates
in this country, have affected the non-disclosure rate? Is that some-
thing that would be valuable? I mean, it’s an intuitive response to
it, but I don’t know whether it is a practical response.

Mr. SHAY. Well, actually, I think one needs to be cautious about
the intuitive response, in that, you know, if one viewed tax evaders
as rational, then you would correlate it very closely to how much
you’re making by evading taxes, which would correlate to the size
of the rate.

The literature on non-compliance is still, I think, in my judge-
ment, fairly weak. In other words, there has not been as much re-
source devoted to it academically and otherwise as we would like,
sitting here today, in order to be addressing all the questions we’re
hearing. But I do think there is some evidence in the literature
that non-compliance is not directly correlated to tax rates.

And that may be counter-intuitive, but there are a lot of emo-
tional and other aspects that go into non-compliance. Now, that is
an anecdotal response. So I think we would all like to have more
work done in that area. And maybe, Bill, if you want to comment?

Mr. WILKINS. I guess the only thing I would add is the anec-
dotal observation that many of the most aggressively promoted in-
dividual tax shelters in the tax shelter heyday were devised to
shelter 15 percent capital gains income. So it’s—the rate at which
the incentive stops, at least for some people, has got to be lower
than that.

Mr. YARMUTH. 1 yield back, Mr. Chairman. Thank you.

Chairman NEAL. Thank you, Mr. Yarmuth. Let me recognize the
gentleman from California, Mr. Thompson, to inquire.

Mr. THOMPSON. Thank you, Mr. Chairman, and thank you for
holding this hearing. I would be interested, Mr. Shay, in hearing
if you believe that we are doing enough in this bill to get at the
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issue of evasion. And I want to—I guess we have already estab-
lished the fact that—the difference between evasion and avoidance.

But on the evasion part, are we doing enough? Are there other
proposals that are out there that we should be including in this to
be able to get a better handle on it?

Mr. SHAY. Thank you. One way to approach that question is to
observe that this bill adopts in a legislative form—in substance, not
in every respect the same way—substantially all of the anti-evasion
proposals that were in this administration’s budget.

I would note there is one proposal in our budget that is not in
the legislation, and that we have been working on, the Internal
Revenue Service, and the Treasury, to develop further. And we
think it does need further work before we bring it back as a pro-
posal. And that involves reporting on cross-border transfers of cash.
And the reason——

Mr. THOMPSON. Cross-border transfers——

Mr. SHAY. Transfers of cash, cross-border wire transfers from
bank to bank. And the reason for that, and the work we are trying
to do, is the volume is extremely high.

And one of the things that we are working toward is trying to
identify a way that we could take that volume of information and
sort of—if you think of it as a sieve, whittle it down to the informa-
tion that will not overburden the Internal Revenue Service, and
allow us to target it to enforcement, so that our use of resources
is efficient and focused.

Do you want to comment any further on that?

Mr. WILKINS. I think that is

Mr. THOMPSON. Before you do, how long before you have this
thing run out, or able to make a proposal as to what it should look
like?

Mr. SHAY. We've been working—we’ve actually been working on
it very actively. I can’t give you a precise answer to that. But one
part of our next step is we also—we do want to be talking to the
elements of the business community that would be the companion
to the IRS in having it implement something.

So, I can’t give you a precise answer, but we are working on it
very actively.

Mr. THOMPSON. Mr. Wilkins, anything to add?

Mr. WILKINS. I think Mr. Shay said it. I mean, the shaping that
needs to be done is one to identify that kind of information to tax
obligations and taxpayers, and that’s where the work is being done,
to try to shape it that way.

Mr. THOMPSON. Thank you. I yield back.

Chairman NEAL. I thank the gentleman. The gentlelady from
Pennsylvania, Ms. Schwartz, is recognized to inquire.

Ms. SCHWARTZ. Thank you, Mr. Chairman, and thank you for
your efforts in taking action on, you know, the legislation you’ve in-
troduced to be able to move forward on what I think all of us are
outraged about.

I guess we all might have imagined that, you know, there is tax
evasion. And the amount of money that is overseas, I think, actu-
ally—whether the amounts we know about—almost $1 trillion, I
guess, is something that has been talked about, now maybe much
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more than that. It’s outrageous that it’s actually out there and
we're not collecting taxes on it.

So, I actually appreciate the work the legislation would do, and
the work you have already done in trying to get these dollars back
for the taxpayers and for the Treasury. We could use it, as you
know.

So, I really—you made a couple of comments about ways you're
moving forward. And I think, Mr. Wilkins, you even used the word
“urgency,” in your sense of what needs to be done. So—and I think
we share that.

So, while we want to see movement on this legislation, I did
want to ask what else you could be doing, or are doing now, in two
ways. One is in making sure that other banks, other institutions—
you were sort of suggesting that this is country-to-country and it’s,
you know, the issue of these kind of agreements between nations.
It’s really also getting to the banks.

I mean, UBS, that agreement settlement really did change the
atmosphere. And I am assuming that—a question for Mr. Shay—
how many other banks have—are you—or institutions are you en-
gaging with, in terms of having similar agreements about reporting
voluntarily? And how much do you think is out there? Do you have
any sense of that?

And, secondly, Mr. Wilkins, whether—you talked about the am-
nesty, or people coming through voluntarily now. What else do you
need to be doing, or are you doing, to actually make sure that tax-
payers know that this is no longer acceptable, that we’re going to
go after folks and we have legislation coming down the pike, but
in the meantime we have—we know the money is there, we know
that there are—you say thousands and thousands of accounts?
Tens of thousands of accounts? I mean what kind of volume are we
talking about? And what kind of dollars are we talking about? And
how quickly can you move without additional tools, is sort of my
question.

So, Mr. Shay, if you could, speak to how aggressively you are
moving to engage other financial institutions to give us voluntary
agreements, as we move—so we can move forward more quickly.
Similar reporting to what UBS is doing.

And, Mr. Wilkins, if you could, speak to the kind of volume and
urgency of what you can do, given the information—given the tools
that you will have before we give you extra tools.

Mr. SHAY. The activities of the Treasury that involve expanding
agreements are largely with other countries. And I am going to
turn it back to Bill for the——

Ms. SCHWARTZ. Okay. And I apologize if I'm not asking the
right people the right questions. You can decide who answers them
this time.

Mr. SHAY. Yes, I will give that piece to Bill. But let me—as I
mentioned in my testimony, we have recently expanded the range
of countries with whom we have agreements. But I think, as Sec-
retary Geithner has observed in connection with this broader effort
at the G20 more generally, the number of information exchange
agreements that have been signed internationally in the last 12
months exceeds the number of agreements that was signed in the
prior decade.
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And I was in the Treasury Department in the 1980s. I can tell
you that the atmosphere internationally—I was the international
tax counsel—the atmosphere internationally has been transformed,
and a great deal of credit for that goes to the Liechtenstein bank
case and, very importantly, the case that the IRS and the Justice
Department have brought with UBS. It has had, I think, a trans-
formative effect. Bill, do you want——

Mr. WILKINS. In terms of going forward, investigations are con-
tinuing. I can’t comment on ongoing investigations, but they are
ongoing. I would not be surprised to see additional investigations
be generated from the information that we are collecting this year.

Characterizing the agreement with UBS as voluntary needs to
be—you need to think about how voluntary it was.

Ms. SCHWARTZ. Right.

Mr. WILKINS. It was under pain of indictment.

Ms. SCHWARTZ. Yes.

Mr. WILKINS. That is how these agreements get obtained.

Ms. SCHWARTZ. Yes, right.

Mr. WILKINS. And so we are continuing——

Ms. SCHWARTYZ. You're pursuing that

Mr. WILKINS. We are pursuing that in other cases.

Ms. SCHWARTZ. Okay. In terms of the—just to follow up on the
international agreements, that’s good to know how many more are
happening.

One of the concerns I suppose we would have is that new coun-
tries that have not engaged in this behavior who have been off sort
of the radar screen now may actually become new tax havens. Do
you have any sense of how you anticipate—maybe sort of the op-
portunity to actually anticipate where else we might go?

And this is not actually—rather than—there are some obvious
countries, I assume, but then there might be some less obvious that
might actually promote this. Is there more that we’re doing in that
regard, too?

Mr. SHAY. The international process that is currently under-
going has actually targeted, or looking for or monitoring new coun-
tries attempting to become offshore financial centers. That is one
of the very hopeful aspects of the multi-lateral work that is going
on under the overall oversight of the G20.

And recalling that G20 includes, really, not just European—I
mean the major countries of the world. And the work that’s being
done in what’s called the global forum on tax transparency and in-
formation exchange includes somewhere between 80 and 90 coun-
tries. There are very few jurisdictions left. And they have all
agreed back in this last fall in Mexico, one of their—to monitor and
look for jurisdictions that attempt to become tax havens.

Ms. SCHWARTZ. Thank you. Thank you, Mr. Chairman.

Chairman NEAL. Thank you, Ms. Schwartz. The gentleman from
New York, Mr. Crowley, is recognized to inquire.

Mr. CROWLEY. Thank you, Mr. Chairman. I did arrive a little
late. So, a couple of questions that may have been answered before,
and so you can just say that and I can get the record.

In terms of the number of potential accounts that we're looking
at, we're looking at possibly millions of accounts overseas. Is that
correct?
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Mr. WILKINS. We don’t have that kind of data. As I said, the
voluntary disclosure program was projected at around October 14th
to bring in about 7,500 new accounts. I have been told that the
number is significantly in excess of that. But, again, that is that
range of numbers. And for the voluntary disclosures the millions
number would not be right.

Mr. CROWLEY. There are some measurements in place, for in-
stance a customer—an anti-money laundering legislation in place
already. Are those the tools by which—or the methodologies by
which we use to account for these particular accounts? Or are you
looking at other methodologies to do that?

Mr. WILKINS. I think the answer is both, and Mr. Shay dis-
cussed it earlier. Certainly for banks that are subject to robust
know-your-customer regimes, that information would produce the
data that is needed for them to provide the reports that the legisla-
tion seeks on U.S. investors.

For banks that did not have as robust KYC regimes, they would
need to adopt, you know, additional measures to be sure that they
complied with their diligence obligations for being either a qualified
intermediary or a foreign financial institution that entered into one
of these disclosure agreements.

l\gr. CROWLEY. Mr. Shay, do you want to comment, or—it’s cov-
ered.

How many FFI agreements do you anticipate you will have to
enter into agreement here?

Mr. WILKINS. I am not sure we know a number to expect. We
do expect the existing qualified intermediaries to, for the most part,
amend their agreements in the ways that are contemplated here.

Mr. CROWLEY. Prior to having to formally enter into, you mean,
or—

Mr. WILKINS. Well, no. I mean there are existing qualified
intermediary agreements with a number of foreign financial insti-
tutions. Really, most of the major international ones.

This legislation would seek to impose some new obligations on
QI’s, with respect to U.S. account holders. And we would expect, for
the most part, those existing agreements to be amended, and we
would look to efficient ways to accomplishing those amendments,
rather than, you know, retail level, one-by-one negotiations.

Mr. CROWLEY. Is it the intent to publicize those—the—when
those agreements are entered into? I guess following a little bit on
Ms. Schwartz’s question before.

Mr. WILKINS. I think individual agreements typically have not
been the subject of press releases, unless the banks decide to do
that on their own, for their own

Mr. CROWLEY. So the government itself will not

Mr. SHAY. But the fact that a bank is a party to an agreement
will be public, because it will be necessary information for the U.S.
withholding agent that is dealing with that bank to know that they
have an agreement, and therefore, they will not withhold on pay-
ments to that institution.

Mr. CROWLEY. Okay. The U.S. is the world’s largest market for
foreign portfolio investment. And foreign investment in the U.S. is
good for our economy. I think, Chairman, you would agree with
that.
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I have some concerns that the real cost of investment in the U.S.
for non-U.S. investors has increased significantly, as foreign finan-
cial firms complied with the IRC Section 1441, the QI regs. While
I welcome the IRS and Treasury’s goal of identifying U.S. persons,
there is concern in the financial services community that the U.S.
has and could further create an invasive administrative burden
that applies to all recipients of the U.S. income, not just Ameri-
cans, by discouraging our shared goal of increased U.S. investment.

Could you just comment on this issue, on the complexity, the cost
of implementing this program, and do you believe it is easier and
less costly than the current system we have in place?

Mr. SHAY. Let me comment, if I may, first. We share the view
that foreign portfolio investment in the United States is important,
and we want to be sure that it is—it continues unabated.

And, as I said in my earlier remarks, part of our objective—and
a very important objective of ours in implementing legislation,
should this legislation be passed—will be to do—work closely with
the affected financial institutions, business community, and to
come out with rules that will balance and achieve the information
reporting that we seek, but at the least burden and cost as possible
to the affected intermediaries.

I—our view is it is going to be possible to do this, to allow Ameri-
cans to comply with their tax obligations, and not interfere in an
inappropriate way with cross-border investment, which we view as
very important.

Mr. CROWLEY. Thank you. I agree with the intent of the legis-
lation. With that, I yield back, Mr. Chairman.

Chairman NEAL. Thank you very much, Mr. Crowley. Let me
recognize the gentleman from Texas. While not a member of the
subcommittee, he has certainly demonstrated a consistent interest
in this issue. Mr. Doggett.

Mr. DOGGETT. Thank you, Mr. Chairman, and thank you for
your efforts in this area, those addressed through your most recent
legislation with Chairman Rangel, and those in this general area.
I thank both of you for your testimony and your public service.

Mr. Shay, you have—or Secretary Shay—you have testified be-
fore us over the years on a number of occasions. And I realize that
the views you express now in this new position are not necessarily
those that you have written about in the past. But I would just say,
as a general matter, that I think a good place for Treasury to start
on many of these problems, particularly with reference to inter-
national corporate tax avoidance, would be to go back and read
what you have written in the past, and adopt it as policy in the
main.

My interest today in this, as you know, stems from my having
filed with Senator Carl Levin—and I appreciate your reference to
it—the Stop Tax Haven Abuse Act. I appreciate the fact that Sec-
retary Geithner, when he was before the full committee in March,
indicated that the administration fully supports that legislation.

And while the primary focus of the hearing today, and the sole
focus of the recent legislation that’s been introduced is tax evasion
by individuals, I believe that much more costly tax evasion is oc-
curring from corporate individuals, and that that must also be con-
sidered.
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As I noted when this subcommittee convened on March the 31st
considering these matters, the use of international tax games by
corporations in these offshore tax havens is widespread, and it
drains billions of dollars from the treasury.

I don’t believe that there is any justification for having one
standard for individual taxpayers and another, more permissive ap-
proach, to corporate individual taxpayers. One rule for Wall Street
corporations and one rule for individuals? I think that’s indefen-
sible.

And after years, if not decades of delay in this committee, there
is also no justification for failing to address international tax
abuse, or insisting that this has to be done in a two-step approach,
one for individuals now, and another for corporations some day. We
need a comprehensive approach, not just a vague promise that cor-
porate evasion will eventually be addressed.

In fact, while some may try to draw a distinction, as has oc-
curred here today, between illegal tax evasion and tax avoidance,
the real difference primarily is—between individuals illegally hid-
ing their cash overseas and corporations manipulating the tax
does—the main difference is that the corporations have better lob-
byists to obtain the—legitimacy for some of these questionable
transactions than do some of the individuals.

With reference to some of the ideas that are advanced here by
Professor Kingson today, I hope you will review those. I understand
you can’t take a position on them formally this morning, but I
think he advances a number of ideas about how to handle those.

The whole idea of the stock tax haven approach was to prompt
other legislative response and discussion. And I am pleased that it
has prompted what I think are some improvements on our ap-
proach as it relates to individuals, but a concern that it does not
address the issue of corporate tax abuse.

Let me ask you specifically about one matter, just as an example
of these problems. As you know, we finally, a while back, addressed
this issue of corporate inversions, of companies that are American
but claim, by putting up a post office box somewhere, that they are
no longer American, except to receive all the benefits, and not pay
for them.

In addition to the companies that have done that, and the law
that was passed to try to discourage that in the future, does the
current law cover corporations that are formed here in the United
States, or that choose not to be formed here initially in the United
States, to be formed abroad, even though all their management,
most of their operations in the United States—can they simply in-
corporate in a tax haven and develop their intangibles from this
foreign corporation, even though doing so may cause them to yield
other tax benefits? And is that occurring with some corporations?

Mr. SHAY. It is permissible under current law to establish a for-
eign corporation at the outset. Section 7874, which is the anti-in-
version proposal you were referring to, does not address corporate
formation at the outset.

As you observed, if one is then going to be investing in R&D,
then assuming that they’re not carrying on business in the United
States such that they would be taxed currently, then they would
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be losing or deferring the benefit of those deductions. And so that
is one pretty significant drag on doing that from the outset.

Mr. DOGGETT. But there are—that has occurred. And the cur-
rent inversion law does not cover that, does it?

Mr. SHAY. That is correct. The current inversion law does not
cover corporate formations.

Mr. DOGGETT. Is there any justification for an American cor-
poration with a foreign subsidiary retaining passive assets in that
foreign subsidiary that exceed the resources that it needs to com-
pete abroad?

Mr. SHAY. There

Mr. DOGGETT. Any competitive justification. I'm not talking
about tax dodging as justification

Mr. SHAY. Well, I think without the—certainly a foreign cor-
poration that, under today’s law, is permitted to accumulate earn-
ings and retains it in passive form, there are some limits on that.
But they are not very great.

But certainly one would, I think, think that an amount that
would permit what—normal working capital amounts would be ac-
ceptable. To the extent that amounts are accumulated beyond that,
then that’s a question—that’s really a policy question that I think
you're alluding to. And current law would permit that.

Mr. DOGGETT. Right. Well, I believe that the chairman, Mr.
Neal, got it right at the outset, that we shouldn’t be looking to
raise taxes, to seek revenue from people that are playing by the
rules here at home, working hard, if there are others who are en-
gaged in tax avoidance, through manipulating international rules
and the Tax Code, and that he also got it right with the famous
Joe Lewis, “You can run, but you can’t hide.”

Unfortunately, even if we adopted, just as it has been proposed,
the legislation that he and Mr. Rangel and Chairman Baucus have
introduced, corporate tax avoidance will still be hiding, and some
Americans will be asked to pay more because those multi-nationals
are not paying their fair share. Thank you very much.

Chairman NEAL. Thank you, Mr. Doggett. The gentleman from
Louisiana, Dr. Boustany, is recognized to inquire.

Mr. BOUSTANY. I thank the chairman for this courtesy. I think
the ranking member, at the outset, made the—I think the clear
distinction between tax evasion and legitimate tax planning on the
part of corporations, based on current policy and law. And, gentle-
men, I believe you acknowledged that there is that clear distinc-
tion. Am I correct in:

Mr. WILKINS. Yes, that’s right.

Mr. BOUSTANY. Thank you. I want to focus on a couple of
issues in the bill that’s proposed. Very important to ensure that
dividend withholding rules are not abused. But equally important
is clarity with this.

And the scope of the bill’s proposal on this issue seems to me to
be unclear, because it applies to a broad range of payments that
may be economically similar to a dividend, but excludes any pay-
ment pursuant to any contract which the Secretary determines
does not have the potential for tax avoidance. The statute then lays
out several general factors to use in determining whether a pay-
ment has the potential for tax avoidance.
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So, can you explain what types of payments Treasury regards as
having the potential for tax avoidance, or what types of payments
Treasury regards as not having that potential? We need a little
clarity on where you are going with this.

Mr. SHAY. Thank you for that question. This is an important
and highly technical area. And the work of the permanent sub-
committee on investigations clearly brought out that there were
transactions being entered into where—I don’t think there would
be much disagreement—inappropriately avoided dividend with-
holding tax.

Our task, should this legislation be adopted—and it was—it is a
provision that we also had in the administration’s budget, a very
comparable provision, I should say—will be to identify that divid-
ing line between the transactions which are dividend avoidance,
and the transactions which do not have that—are part of everyday
commercial activity, which we do not want to interfere with.

I don’t think it—today, particularly before—that will be our ob-
jective during the regulation-writing process, to achieve that. And
we will work with the industry participants, to learn what they are
doing. And then we will make a judgement as to how to draw that
line. It’s not something I think we can do in testimony. Thank you.

Mr. BOUSTANY. I hope we can explore this further as time goes
on, because it is a critically important issue.

My other question pertains to the QI program. And current law
already provides for QI agreements between foreign banks and the
IRS. Can you elaborate on the overlap, if any, between the QI pro-
gram and the bill’s proposal to require banks to enter into certain
agreements with the IRS to avoid a 30 percent withholding tax?

Mr. WILKINS. Well, I think there would be two alternative ways
for a bank to avoid that. One would be to enter into a full-blown
QI agreement. The other would be to enter into sort of a QI light,
or a modified agreement with the IRS which would impose infor-
mation sharing obligations on the bank, but not imposing the obli-
gation on the bank to do the work for non-U.S. investors investing
in U.S. securities market that happens with a QI.

Mr. BOUSTANY. Are you looking at a streamlining process?

Mr. WILKINS. Yes. We will be interested in coming up with
processes that are efficient, and are not sort of onesies, if——

Mr. BOUSTANY. Okay. And for banks already part of the QI re-
gime, might there be a way of bootstrapping into the new regime,
by using practices they have already developed for the QI program?

Mr. WILKINS. Yes. I mean, we do hope to work with the indus-
try, and learn from our QI experience, in order to make this transi-
tion as effective as possible.

Mr. BOUSTANY. Thank you. I yield back, Mr. Chairman.

Chairman NEAL. Thank you, Doctor. And let me thank our wit-
nesses. I thought it was most helpful. Always impressed with the
caliber of witnesses that are sent here by Treasury and IRS. And
I must say left, right, or center, I think it’s always well informed
information that they pass on to us.

And, with that, let me call up our second panel. Thank you.

Mr. SHAY. Thank you, Mr. Chairman.

Mr. WILKINS. Thank you.
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Chairman NEAL. We are anticipating a vote in the next few
minutes, and I believe that there will be two additional votes after
that.

So—but I would like to proceed with the witness testimony. And
I think that it would be helpful, as we go along, just anticipating
that we might be interrupted.

With that, let me recognize Mr. Prevost.

STATEMENT OF THOMAS PREVOST, AMERICAS’ TAX
DIRECTOR, CREDIT SUISSE, NEW YORK, NEW YORK

Mr. PREVOST. Thank you, Chairman Neal. Good morning. My
name is Tom Prevost, and I am an Americas tax director for Credit
St:iisse. I would like to thank you for allowing us to offer testimony
today.

Credit Suisse has always been an active participant in the quali-
fied intermediary program. The bill makes broad changes that will
have implications for the QI regime, and impact how financial in-
stitutions will deal with both U.S. and non-U.S. customers with for-
eign accounts.

Our comments are not intended to be unique to Credit Suisse,
and will be relevant to tax reporting for all non-U.S. financial insti-
tutions, with the majority of the comments also being relevant to
U.S. financial institutions.

We would like to make three basic points today. First, Credit
Suisse supports the proposed framework for simplified reporting of
accounts under control by U.S. taxpayers. The measure is very
comprehensive, and represents a meaningful improvement over the
administration’s initial greenbook proposal, and previously pro-
posed measures, which would have been considerably more difficult
to implement, from an operational basis.

We appreciate the committee’s diligence in working through
these issues in its effort to eliminate problematic requirements.

Second, while we support the framework proposed in the bill, we
have concerns about some of the specific details related to FFI tax
reporting, and in certain areas we would like to work with the com-
mittee to garner greater clarity. We express these concerns in an
attempt to ensure that the stated aims of the legislation are met,
rather than falling short due to complications associated with unin-
tended consequences.

In considering operational details, we believe that the current QI
program has been a success in allowing U.S. securities to be held
by both U.S. and non-U.S. taxpayers overseas, and suggest that as
new requirements are put in place to deal with U.S. taxpayers,
there needs to be a careful balance struck between the amount of
information that the IRS would like to collect, and the compliance
burden placed on institutions so that the qualified intermediary
program remains attractive to institutions participating outside of
the U.S.

Rightly or wrongly, there are significant fears in the inter-
national banking community that being a QI may lose its appeal
and simply carry too much compliance burden, which could have
negative ramifications for foreign investment into the U.S. We rec-
ommend a practical focus in the implementation stage to ensure
the legislation fulfills its worthy aims.
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Finally, Credit Suisse has some concerns and comments relating
to two other provisions of the bills, bearer bonds and equity swaps,
and we would like to offer constructive ideas to ensure the respon-
sible participants in these markets are not unnecessarily penalized.

With respect to the simplified information reporting approach in
the bill, it is a meaningful improvement over the greenbook and
other proposals, because it eliminates the requirements for foreign
financial institutions to do full 1099 reporting, and a requirement
that all related foreign financial institutions be qualified inter-
mediaries.

We appreciate the tremendous effort made by the committee and
the Treasury Department to thoughtfully address the concerns
raiseld by financial institutions with respect to the previous pro-
posals.

Regarding the technical issues on reporting, in the interest of
time I will not fully detail the technical implementation issues we
have with the bill, but instead, summarize our concerns. We have
provided considerably more detail in our written testimony.

First, there are effective date issues with a number of provisions
in the bill. The rules have to be fully known and foreign financial
institution agreements have to be executed before systems and pro-
cedures can be established. And it takes time to implement after
the rules are established—probably 18 to 24 months, depending on
the specific provision.

Second, the method of determining U.S. status of financial ac-
counts is critical. We believe that most foreign financial institu-
tions will not choose to obtain customer certifications from their en-
tire customer base, as permitted by the bill. So, the bill should clar-
ify that foreign financial institutions may, as an alternative, rely
on their existing know-your-customer, anti-money laundering pro-
cedures.

Third, the verification process should not be so burdensome that
it dissuades foreign financial institutions from signing an agree-
ment with the IRS. The concern is that you’re dealing with the
FFT’s entire customer base, versus their much smaller QI customer
base, so the cost could be prohibitively expensive.

Fourth, in an effort to ensure that reporting will always occur,
the bill has created a number of situations where reporting of the
same information happens more than once. We should strive to
eliminate these redundant reporting situations.

With respect to the bearer bond provisions, there is an economic
issue, in that the bill limits access to certain capital markets for
U.S. issuers. For example, the Swiss market and the Japanese re-
tail market.

With regard to equity swaps, we appreciate the committee’s ef-
forts to recognize that equity swaps are primarily used for legiti-
mate business purposes, by having the bill only target abusive eq-
uity swaps. We welcome the opportunity to assist the Treasury De-
partment in defining non-abusive equity swaps.

Besides an effective date concern, there is also a double-with-
holding issue for internal hedging swaps, which is described in our
written testimony.

To close my testimony, I would like to restate our three primary
points. First, Credit Suisse supports the new framework for foreign
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account reporting as a thoughtful improvement on earlier pro-
posals. Second, we would like to see consideration given to certain
technical and implementation issues. Third, we would like to en-
sure that responsible parties are not unnecessarily harmed by re-
strictions on bearer bonds and equity swaps.

Thank you for the opportunity to appear today, and I will be
happy to answer any questions you may have.

[The statement of Mr. Prevost follows:]

———
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Testimony of Tom Prevost
Hearing on the Foreign Account Tax Compliance Act of 2009
Ways & Means Committee
Subcommittee on Select Revenue Measures
November 5, 2009
Introduction

Good Morning. My name is Tom Prevost and | am the Americas Tax Director for
Credit Suisse’. | would like to thank you for allowing us to offer testimony today.

Credit Suisse, as a member of the Swiss delegation, was actively involved in
helping the IRS set up the existing US Qualified Intermediary (“Qf") program for
information reporting and withholding on US securities, and has since its inception been
an active participant in the QI program. The newly proposed Foreign Account Tax
Compliance Act of 2009 (the "Bill’) makes broad changes that will have implications for
the QI regime and impact how non-US (and certain US) financial institutions will deal
with both US and non-US customers with foreign accounts. With this backdrop, we
would like to make three basic points today. First, Credit Suisse supports the new
proposed framework for simplified reporting on accounts owned or controlled by US
taxpayers. it is a meaningful improvement over the Administration’s initial Green Book

proposal and previously proposed measures, which would have been considerably

more difficult to implement from an operational basis. We appreciate the Committee’s

' As one of the world's leading banks, Credit Suisse provides its clients with private banking, investment
banking and asset management services worldwide. Credit Suisse offers advisory services,
comprehensive solutions and innovative products to companies, institutional clients and high-net-worth
private clients globally, as well as retail clients in Switzerland. Credit Suisse is active in over 50 countries
and employs approximately 47,400 people. Credit Suisse is comprised of a number of legal entities
around the world and is headquartered in Zurich, The registered shares (CSGN) of Credit Suisse's parent
company, Credit Suisse Group AG, are listed in Switzeriand and, in the form of American Depositary
Shares (CS), in New York. Further information about Credit Suisse can be found at www.credit-
suisse.com.
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diligence in working through these issues and its effort to eliminate problematic
requirements that could have undermined global tax compliance efforts.

Second, while we support the framework proposed in the Bill, we have concerns
about some of the specific details related to foreign financial institution (“FF1") tax
reporting and in certain areas would like to work with the Committee to garner greater
clarity. We express these concerns in an attempt to ensure that the stated aims of the
legislation are met, rather than fall short due to complications associated with
unintended consequences. In considering operational details, we suggest that the
current QI program has been a success in allowing US securities to be held by both US
and non-US taxpayers overseas and that as new requirements are put in place to deal
with US taxpayers, there needs to be a careful balance struck so that the modified QI
program remains attractive to institutions participating outside of the US. Rightly or
wrongly there are significant fears in the international banking community that being a
QI may lose its appeal and simply carry too much compliance burden which could have
negative ramifications for foreign investment into the US. Above all, we would
recommend a “practical” focus in the implementation stage to ensure that complexities
are resolved. We look forward to working with the Committee and the Administration on
these items as the Bill makes its way through the legislative process.

Finally, Credit Suisse has some concerns / comments relating to two other
provisions of the Bill, bearer bonds and equity swaps, and we would like to offer
constructive ideas to ensure that responsible participants in these markets are not

unnecessarily penalized.
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Again, we appreciate the Committee’s invitation to be here today. My discussion
will be divided into three parts. They are: (1) the new framework for reporting on foreign
accounts owned by US taxpayers, (2) technical issues involved in the new reporting
regime, and (3) issues surrounding bearer bonds and equity swaps. It should be noted
that our comments are not intended to be unique to Credit Suisse and will be relevant to
tax reporting for all non-US financial institutions, with a majority of comments also
relevant to the overseas operations of US financial institutions.

Reporting on Foreign Accounts

Before getting into the details of our discussion points, | would like to again
acknowledge the tremendous effort made by the Committee and the Treasury
Department to thoughtfully address the concerns raised by financial institutions with
respect to previously proposed measures aimed at modifying the Ql regime. | would
like to re-emphasize that we very much look forward to working with the Committee and
the Administration to ensure that this new proposal meets its stated goals and
minimizes unintended consequences.

The simplified information reporting approach in the Bill is a meaningful
improvement over the Green Book and other proposals to require full Form 1099
reporting. The new approach recognizes the fact that it would be extremely difficult for
FFis to provide information reporting under a full US 1099 tax analysis, given the lack of
US tax compliance knowledge and systems in foreign financial institutions ("FFls") and

custodians servicing these firms.
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In addition, the Bill aiso eliminates the requirement that every FFl in an affiliated
group be a QI & fully satisfy QI requirements, thereby also reducing the compliance
burden for the Non-Ql FFls.

The simplified reporting structure proposed should permit FFis to utilize basic
account information and not force the FFI to be responsible for complex tax calculations
based on US tax law. We expect that this simplified reporting structure - if the details
are properly implemented -- can successfully meet the goal of improved tax reporting for
US taxpayers with foreign accounts and preserve the current advantages of the QI
program as well as support inbound capital investment into the US economy.

Technical Issues & Issues for Clarification Under the New FFl Reporting Regime

Our comments surrounding the details of the simplified reporting proposal will
center around the following issues: 1) the effective date of the Bill; 2) standards for
determining the status of financial accounts; 3) verification/audit issues; 4) avoidance of
redundant reporting; and 5) withholding on non-financial entities.

Effective Date of the Bill

Under the Bill, FFls will have to enter into an agreement (“FFI Agreement”) with
the IRS to avoid 30% withholding on certain payments. In order for any information
reporting and withholding regime to work consistently for such a large volume of
transactions, it is critical that an institution develop an automated systemic process that
can handle the transaction volume without errors. The Bill would apply to payments
made on or after January 1, 2011, but given that FFls will need time to establish new
systems and procedures to comply with the FFI Agreement, the details of which remain

to be seen, the Committee may want to consider whether this effective date is too
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soon.? For example, before FFls can comply with the new requirements, at a minimum,
the following will need to be addressed:

. Release by the IRS of the standard FFI Agreement, new and revised certification
forms and new FFI1 information reporting forms. In revising existing certification
forms such as IRS Form W-8s, it would be very helpful if the IRS could simplify the
current form requirements to ease the confusion and potential for errors caused by
their complexity. We would be happy to provide the IRS with a list of concerns
relating to the existing Form W-8s to be considered by the IRS when designing new
forms.

. Whether FF| information reporting must be done on aggregate basis for each
account, or with respect to each substantial US owner's share thereof. We believe
the Bill requires reporting to be done on an aggregate account basis, rather than
based on each US owner’s share of the account. As there are a number of
additional complexities with significant additional costs that arise if FFls are required
to do the reporting on a segregated basis, confirmation of the aggregate approach
would be helpful.

« Due diligence procedures. Not only in the case of US owners of foreign entities, but
for all accountholders, whether FFls will be required to do any additional due
diligence beyond their existing Know Your Customer / Anti-Money Laundering
procedures.

« Changes in status. In the case of US owners of foreign entities, how changes in the
status of US persons as substantial US owners (both year to year and within each
year) are handled, and the frequency with which such information is to be updated
by the FF1.2

We note that the 2011 effective date coincides with the effective date for cost basis

reporting, the implementation of which financial institutions will have had over three

years to prepare for. While it is difficult to predict without knowing what the final rules

2 This Bill would create implementation challenges and risks that should not be underestimated. Because
of the expansive definition of FF1 in the Bill, there are a large number of entities that will have to comply
with these provisions that have very little existing information reporting expertise and systems, and thus
will be starting from the very beginning in implementing these systems. Also, the potential withholding
tax amounts at risk and the volume of transactions covered are large. In order to achieve the desire of
the Bill (i.e., to achieve better compliance based on the alternative of an additional withholding tax), itis
critical that everyone has fundamental clarity about the requirements and that their systems are fully
operational before the withholding tax is effective.

% If FFis are allowed to use their anti money laundering ("AML") / know-your-customer ("KYC") procedures
for determining US owners of foreign entities as we have suggested, changes in ownership should also
be determined based on the FFIs AML/KYC procedures.
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will be, our current best guess is that it will take up to 24 months to properly implement
these new requirements after all of the relevant rules and forms have been finalized.
Standards for Determining US Status of Financial Accounts

An FFI that enters into an FF| Agreement must determine whether each account
is held by a US person or a US-owned foreign entity (“US Account”). We strongly
believe that guidance is needed on how an FFI may determine that an account is or is
not a US Account. The Bill provides that an FFI may rely on a certification from each
account holder that it is not US person or a US-controlled foreign entity. However, it is
not fully clear how this certification will be made and the Bill should clearly indicate that
this would not be the only means of establishing non-US Account status.

For example, it may be possible to obtain certifications upon new account
opening for future accounts” or to obtain certifications for existing QI accounts that are
already providing a Form W-8 when the old form expires. However, it may not be
feasible for an FFI to obtain a certification from its entire existing client base.” In fact, it
is difficult to understand why a foreign account holder with no US securities or even
minimal connection with the US, must provide a US tax certification form. Given the
huge volume of existing accounts that a global bank has worldwide, it could be

extremely costly, burdensome and impractical to obtain certifications from all global

. New account opening is the logical point to obtain any type of new certifications required by the bill.
However, customers with no connection to the US or US securities in their account may resist providing
the form even during a new account opening process.

® The Securities Industry and Financial Markets Association {"SIFMA") suggested a certification process
in its letter dated August 31, 2009. However, as SIFMA noted in the letter, it is not feasibie for an FFi to
obtain a certification from its entire existing client base. Their expectation was that the certification
process would enly apply to Qf accounts where customers had already been providing a Form W-8. The
rationale was that if customers were already willing to give the Qi a Form W-8 to avoid US withholding on
their US securities, these same customers would likely be willing to provide the new certification {most
likely a revised Form W-8) when it came time to renew the form currently on file.
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account holders. Beyond direct customer certification, to remedy this situation the Bill
should clarify that an FFI may also rely on documentary evidence obtained pursuant to
the FFI's existing AML and/or KYC procedures for customer and account identification
of non-US taxpayers.® Use of these procedures would properly balance the
government's objective of minimizing US tax evasion without unduly increasing the tax
compliance burdens and costs of financial institutions.

Apart from individual account holders, certain exceptions should be considered
where an FFI must determine whether an entity is a US-owned foreign entity. The Bill
currently contains no exception for publicly-traded foreign corporations in this context.
In contrast, an exception is provided in the Bill for publicly traded corporations in the
case of the withholding tax on payments to non-financial foreign corporations -- due to
lower risk of tax evasion by publicly-traded corporations than for other entities. For the
same reason, an FFI should not be required to obtain a certification or other information
to establish that any publicly-traded corporation (or affiliate) is not a US-owned foreign
entity. Similarly, any foreign entity that is an operating entity (for example, entities
actively engaged in business activities that are not engaged primarily in investing,
reinvesting or trading in securities, commodities and derivatives thereon) should also be
exempted due to the lower risk of tax evasion associated with such operating entities.”

If operating entities are not exempted, FFls will need detailed guidance on when the

5 For these purposes, the term FF! should not include affiliated legal entities.

" Under the exempt-recipient rules, the IRS currently does not require information reporting for payments
that are beneficially owned by US corporate entities (for example, operating entities) nor is there any
requirement for looking through such corporate entities for purposes of information reporting. Under the
same rationale, there should be no requirement to look through foreign operating entities to determine the
existence of substantial US ownership.
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10% ownership determination must be made and what the requirements are for
redetermining the ownership of the operating entity.

It should be noted that generally KYC / AML customer identification procedures
do not “look through” operating entities to determine the underlying owners thereof.
Consequently, it would be a major undertaking, which may not even be possible as a
practical matter, for FFls to have to get certifications from all of the operating entities
that are customers.

Verification and Audit Issues

FFls that enter into an FFI Agreement would also be required to comply with
verification and due diligence procedures as Treasury or the IRS may require. The
Joint Committee Explanation of the Bill indicates that verification could include
independent review procedures to ensure compliance with an FFI's obligations under its
FFI Agreement. It is unclear whether such an independent review may be analogous to
the external audit procedures currently applicable in the case of Qls. However, in
determining the scope of any external audit procedures, it is important to note that
applying current Q! audit procedures to FFls could result in costs that are many times
greater than in the QI context. Ql agreements only apply to a limited subset of
designated accounts of a financial institution that are chosen for inclusion in the QI
arrangement. On the other hand, if, under the FFI Agreement, all accounts of the FFl,
as well as all accounts of its affiliates, are potentially subject to examination, this would
be a major concern to the FFl community. Given the vast number of accounts that may
be at issue, it is important that the verification procedures not be so burdensome as to

dissuade FFls from entering into a new FFI Agreement.
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Avoidance of Redundant Reporting

The Bill requires a party to an FFl Agreement to file annual information reports
with respect to US persons who are account holders or substantial owners of US-owned
foreign entities. In our view, as currently drafted, the Bill could result in redundant
reporting by multiple FFis.

In the situation where there are tiered FFls (such as a fund of hedge funds or
hedge fund accounts at an FFI), the Bill appears to require multiple layers of information
reporting for the same information. To avoid this duplicate reporting, an FFi should be
exempt from the information reporting with respect to substantial US owners of any
foreign entity that is itself a party to an FFi Agreement. This would conform to the
exception to withholding in the case of payments made to an FFl that has an FFI
Agreement.

Similarly, the Bill should provide certain investment entities an election to be
excluded from the definition of an FFI. Such an election would be availabie to any entity
that is engaged primarily in the business of investing, reinvesting or trading in securities,
commodities and derivatives thereon and who has 20 or fewer investors, providing that
the entity is already being reported on by an FFI. Such smali foreign investment
vehicles may not have the resources to fulfill the obligations imposed by an FFi
Agreement. Yet, if they do not enter into an FFl Agreement, such investment vehicles
would be subject to 30% US withholding with no opportunity for refund if they are not
residents of a treaty jurisdiction. Such electing small foreign investment vehicles would

be treated the same as any other foreign entity and only be required to provide a payor
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with information indicating whether they have US owners, and the identity of such US
owners. ©

Another example of redundant information reporting arises in the case of an FF|
that is a foreign investment partnership that is already required to file detailed tax
statements on {RS Schedule K-1 to its US taxable investors and the IRS. More detailed
information than an FFI would be required to information report under an FFI Agreement
is already included on a Schedule K-1, so any additional reporting burden would not
likely result in a corresponding tax compliance benefit to the US government.

Furthermore, the Bill defines financial account to include any debt interest in an
FF1 that is not regularly traded on an established securities market. Many FFis issue
debt that is not regularly traded (for example, structured notes). Thus, the FFI would
have to determine whether the purchasers of the notes, as account holders, are US
persons or US-owned foreign entities. However, it is common for note issuers to sell
their notes to investors through other US or foreign broker-dealers, with no contact with
the investors. In this situation, the issuing FFI has no information about such investors
and therefore can neither make determinations as to their status, nor information report.

Even if the issuing FFI had information about each investor, information reporting by the

8 We also note that while the Bill provides an exception for accounts of individuals with low balances,
the exception is not likely to be relied upon by most large financial institutions because the exception
treats all affiliates as a single institution for purposes of determining whether the account exceeds the
threshold ($10,000 for new accounts and $50,000 for accounts in existence on the date of enactment
of the Bill). To be sure that the exception applies to an account, each branch and affiliate of a
financial institution would have to be able to readily determine the aggregate balances of each
individuat at all other branches and affiliates. However, bank secrecy laws may prohibit sharing of
account information with other entities and jurisdictions. in addition, even where no legal impediment
exists, a financial institution's computer systems may not provide ready, non-manual aggregation of
account balances for a particular individual across various jurisdictions and affiliates. Finally, the Bill
does not indicate how and when threshold is measured. For example, must the account balance be
below the threshold for each day during the calendar year to qualify, or is it determined only as of the
reporting date, or as of some other period, such as an average of the closing batances for each
month?

10
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FFI would be redundant because the broker-dealer through whom the investor holds the
note would also information report on such note. This issue could be addressed by
excluding from the definition of financial account any debt interest in an FFI that is held
in a financial account with a US financial intermediary or an FFI that has signed an FFi
Agreement.
Withholding on Non-Financial Foreign Entities

Under the Bill, a withholding agent is required to withhold 30% from any
withholdable payment made to a non-financial foreign entity that fails to either, certify
that it does not have any substantial US owners, or provide the withholding agent with
information relating to each substantial US owner. Exceptions are provided in the case
of certain types of foreign entities, including publicly traded corporations that present a
lower risk of tax evasion. Treasury has been granted authority to issue guidance on
other types of entities that pose a low risk of tax evasion. However, as currently drafted,
withholding agents will have to put in place additional tax compliance processes for
situations that Treasury may subsequently say are not required. To alleviate this
concem, this provision should also not be effective up to 24 months after rules are
issued clarifying which situations do not require this additional withholding or reporting.

We also believe an exception is appropriate in the case of payments made to
foreign payees for services provided to the US payor (vendor payments), as these types
of payments are made in the ordinary course of business to bona fide foreign service

providers who should present little risk of tax evasion by US persons.
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Bearer Bonds

Since 1982, pursuant to the Tax Equity and Fiscal Responsibility Act of 1982
(“TEFRA"), issuers have been prohibited from issuing bonds that are not in registered
form (“Bearer Bonds”), except for Bearer Bonds that meet the requirements of the
foreign targeted bearer bond provisions. These provisions have historically allowed US
issuers to issue Bearer Bonds outside the US in capital markets where Bearer Bonds
are either customary or required, while implementing procedures reasonably designed
to ensure their sale to non-US persons. The current proposal will eliminate such
provisions, thus requiring users to either issue all obligations in registered form or lose
the benefit of the portfolic interest exception from US withholding tax. This may shut US
issuers out of certain debt markets around the world where the obligation cannot be
structured to be considered registered for US income tax purposes, or the issuer cannot
obtain from holders the required documentation to be able to apply the portfolio interest
exception.®

Additionally, the proposed change has the potential to disrupt foreign capital
markets where both the issuer and the investor base are all non-US persons. By taking
away the TEFRA exception for foreign targeted bearer bonds, this Bill also has the likely
unintended consequence of making all foreign issuers of bearer bonds subject to US
excise tax."® In addition, any foreign debt that uses a US middleman (e.g., a London
branch of a US financial institution) would resuit in US information reporting

requirements even though the issuer and investors are all non-US persons. We

¥ For example, we understand that Bearer Bonds are stil! typically issued to Japanese retail investors.

"® The issuer sanctions in §4701 are technically not limited to US issuers.

12
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welcome the opportunity to work with Congress and the Treasury department to resolve
these technical issues which we believe may be unintended.
Equity Swaps

With respect to the equity swap provisions, | would first like to thank the
Committee for its efforts to recognize that equity swaps are primarily used for legitimate
business purposes by having the Bill only target abusive equity swaps. We welcome
the opportunity to assist the Treasury Department in their efforts to define non-abusive
equity swaps. One concern we have with the Bill is the effective date. As a practical
matter, the swap dealer community cannot begin to implement information reporting and
withholding procedures until after there is clear guidance on which equity swaps or
other contracts will be subject to withholding tax. Once we know the rules, our best
guess is that it will take up to 18 months to implement, depending on what the rules
ultimately say. Another issue has to do with potential for double withholding because of
the way the equity swap business is executed at a number of firms. Firms will often
centralize their swap trading in one legal entity to achieve netting benefits for credit and
balance sheet purposes. However, the risk from the positions may be managed in a
different legal entity so there is a mirror internal swap for each client swap. This mirror
swap creates the potential for double withhoiding. Consideration should be given to
providing an exemption from the second withholding tax where dealers can demonstrate
that an internal mirror swap situation exists and withholding tax was actually imposed on

the first (client) swap.

13
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Conclusion

To close my testimony, | would like to restate our three primary points --

1. Credit Suisse supports the new framework for foreign account reporting. ltis
a thoughtful improvement on earlier proposals.

2. We would like to see consideration given to certain technical issues as well as
further clarity related to certain implementation issues. We would like to ensure that the
system works smoothly for all interested parties, including our customers and the
government in a manner that ensures that the incentives related to the existing Qi
system are maintained. We feel that the maintenance of a robust QI regime is in the
long term interest of the government and important to the ultimate success of the stated
goals of the proposed legislation.

3. We would like to ensure that responsible parties are not unnecessarily harmed
by restrictions on bearer bonds and equity swaps.

Thank you for the opportunity to appear today and | will be happy to answer any

questions that you may have.

14

Chairman NEAL. Thank you, Mr. Prevost.
Professor Kingson is recognized to offer testimony.
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STATEMENT OF CHARLES I. KINGSON, ADJUNCT PROFESSOR,
NEW YORK UNIVERSITY LAW SCHOOL, NEW YORK, NEW YORK

Mr. KINGSON. I've been invited here to discuss avoidance of
U.S. tax by using companies and by—incorporated in tax havens.
And, of course, you know, tax—they are called tax havens, but they
are only tax havens to the extent that we let them be tax havens.
And my comments really concentrate on publicly held companies
where the money is.

And they avoid U.S. tax in two ways. One, they transfer intangi-
bles to their foreign subsidiaries, and the foreign subsidiaries make
them, and they’re not taxable until the money is brought back into
the U.S. And in the case of U.S. parents that become subs of for-
eign parents, the foreign parents are not taxed on any non-U.S. in-
come ever, and including interest on capital gains.

Now, this can be countered by reasonably effective measures.
One would repeal an obscure provision that was enacted in 1997
in the name of alleviating complexity. And the second would be,
really, Representative Doggett’s suggestion that we say that a com-
pany that is managed, controlled in the United States is a resident
of the United States, and fully subject to U.S. tax.

The—although the former has—the subsidiaries have more rev-
enue loss, I am going to take up the parent’s technique first, be-
cause it’s more visible and it’s more resented, and also because it’s
the only thing on the table because of Representative Doggett’s bill.

Now, the use of—for both parents and subsidiaries, what is im-
portant is intangibles. We have changed from a world of steel
where Andrew Carnegie was the richest man to a world where Bill
Gates is the richest man, and the wealth is intangibles.

And the United States, too, has intangibles. It has a govern-
ment—I mean a great government—it has shared ideals, it has sac-
rifices. And we have commercial intangibles. We have great edu-
cational institutions, a skilled workforce, and we have maybe the
best scientific community that ever was. And these U.S. corpora-
tions take advantage of these to make their fortunes, and they then
want to really say, “Well, you know, I have made mine, and now
I don’t have any more obligations.”

And as for the parents, they very often want to incorporate
abroad and still live here, and we don’t allow individuals to do
that. If you live here and you want the benefits of civilization, I
mean, you have to pay what Justice Holmes called the price of civ-
ilization. I mean taxes.

And the stuff to deter inversions, I mean, that’s very long and
complex, and I don’t know how well it works. It certainly doesn’t
work, as Mr. Shay said, in the case of start-ups.

But even if you have a U.S. sub of a foreign parent, they can
take the intangibles out of the U.S., and have them forever outside
U.S. tax jurisdiction. Now, you can’t do that with something that’s
legal, because you know, a patent you have to transfer out, and
that’s a realization event. The corporation gets taxes on its value,
and so does the foreign parent on the dividend.

But other things are easier to get out of U.S. tax jurisdiction, and
that’s stuff like know-how, and goodwill, and the workforce. You
can’t put your hand on them. And that’s why—and that gives an
incentive to get these—this stuff that has been done forever.
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Now, I would like to say about the foreign subs, they transfer
these intangibles to the foreign subs, and they build up incredible,
incredible amounts of money. The table prepared by the Demo-
cratic House Ways and Means Committee staff said that in 2003
alone, 9 pharmaceutical companies reinvested $26 billion abroad,
and this was in low-tax jurisdictions. And they did it because they
syphoned the intangibles off to their subsidiaries, and so they had
$26 billion, mostly in passive assets they didn’t need in the busi-
ness.

And if you—the way to combat this really is to, I think, to repeal
an exemption they had, they got in 1997. It said, basically, if you're
an investment company you have to—a foreign investment com-
pany—you have to economically repatriate all your earnings. And
these companies were going to become investment companies be-
cause more than 50 percent of their assets became—they didn’t
know what to do with them. They had no business reason. And
they were stocks and bonds and bank deposits.

So, the—they got an exemption in 1997 from foreign subsidiaries
of U.S. companies being called investment companies, and charac-
terized as investment companies. And then, in 1997, the real accu-
mulation began, because there were no tax penalties.

And then, starting in 2002, they said, “Well, you know, we really
have to get this stuff back, because this stuff we siphoned abroad,
we have to bring it back tax-free, so we can recreate U.S. jobs.”
And they got it back. And, you know, to show what happens, a
company like Intel, which brought back $6 billion, as soon as—
you’re supposed to have a plan to create more jobs—and the next
year they cut 10,500 jobs. And Pfizer, which had $38 billion abroad,
the next year they fired 10 percent of their domestic sales force.

And so, I characterize this as really one of the most brilliant, far-
sighted, and ingenious rip-offs of the U.S. tax base ever accom-
plished. And to counter this, Congressman Rangel’s bill would say,
“Well, you can’t just bring back your high-tax earnings and use
them to wipe out tax on your exports. You have to allocate part of
that against the income that you keep abroad in low-tax earnings.”

But I think that what would be much more effective would be to
repeal the exemption that these companies got from foreign invest-
ment companies. It wouldn’t hurt their competitive position at all.
Because, by definition, you only count as passive assets, assets that
you don’t need in the business as working capital. So there is no
real justification for this.

And, you know, you have legitimate reasons for doing business
in a foreign country, and a tax haven. Avis can’t rent cars in Flor-
ida and send them—I mean, can’t send them to the Bahamas every
time somebody wants to rent a car, so you have to have a business
there. And if it’s untaxed, it’s untaxed. But that doesn’t mean that
Avis should be—Avis Bahamas should be able to get a huge mutual
fund there going with untaxed income.

And this would—my second thing would be—because, I mean, I
have had experience with what companies do, and they value earn-
ings much more than they do saving taxes. And if you required
that published income statements couldn’t say that there is no U.S.
tax on these accumulated earnings because you’re never going to
bring it back, that would deter them very substantially. Instead of
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showing $100 of income on their balance sheet in Bermuda, they
would show $65 of income. And without earnings per share being
increased, which is the, you know, the summum bonum, I mean,
you don’t really have any—you don’t have that much of an incen-
tive. It doesn’t show up in your performance to do these tax ha-
vens.

And the final thing is really just—I think you—I think one of the
things—although these foreign information things are, I think, val-
uable. I haven’t had much experience in the area, but I think it
should be—I think the focus of my testimony has been that you
concentrate on the U.S. activities. If a company has U.S. activities,
and you measure it by where the executives live—because they’re
not going to live in the Cayman Islands, and you don’t do it by
their officers, because they can fool around with titles, you just say,
“Who are the highest paid people,” and that’s it.

And when you focus on U.S. activities, and focus on the con-
sequences to the U.S. parents when they’re—with their foreign sub-
sidiaries, I think you will—it will do very well.

And, as a coda, I just want to say that I would do the same thing
for—focus on U.S. people with respect to tax evasion. I mean, if a
person—instead of chasing the crooks and the tax evaders, I would
also go after their beneficiaries, because in my experience every-
body who wanted to give up a citizenship, he would never have his
children give up their citizenship.

And so, if you just said if everybody who got more than $10 mil-
lion in gifts and bequests had to show that it had been reported
in the Internal Revenue Service—and with $10 billion or some 8-
figure number, you couldn’t say, “Well, we just forgot to keep
records”—I mean, if you said that that was income and subject to
an excise tax, you would make law-abiding people—you would—
people would lose the incentive to give money—to take tax evasion,
if they couldn’t give money to the next generation. And that
wouldn’t be involving chasing foreigners.

[The statement of Mr. Kingson follows:]

————

Statement of Charles I. Kingson, Adjunct Professor
New York University Law School, New York, New York

Testimony

My name is Charles Kingson. The subcommittee has invited me here to discuss
avoidance of United States tax by using companies set up in low-tax foreign jurisdic-
tions. These countries are often called tax havens, but of course they are only tax
havens to the extent we let them be. My comments and suggestions concentrate on
publicly held U.S. companies, which is where the real money is.!

U.S. corporations use tax-haven companies in two ways. One is by U.S. parent
corporations establishing a tax-haven subsidiary, to which is allocated income not
taxed by the United States (or anyone else) until assets representing that income
are brought back as dividends. The other is by the top U.S. company reincorporating
as a tax-haven parent in, say, Bermuda. This removes foreign operations, and the
income they produce, from the United States ability to tax them now or later.2

1The views expressed are personal.

2 A former tax chief of Intel Corp. suggested to the Senate Finance Committee that had he
known at Intel’s founding in 1968 about the present international tax rules, he would have sug-
gested incorporating in a lower-tax jurisdiction. Senator Moynihan then asked the tax officer

Continued
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The first, use of tax-haven subsidiaries to deflect United States tax, can be coun-
tered by repealing an unpublicized provision enacted in 1997 in the name of alle-
viating complexity. The second, reincorporating as a foreign parent, can be coun-
tered by doing what almost all other industrialized nations do: treating a corpora-
tion managed and controlled in their country as a resident subject to full tax.3 Al-
though the former problem involves more revenue loss, I will begin with the latter,
because it is more visible (and resented); and because it is the only one on the table
owing to Representative Doggett’s bill.

A. The Use of Tax Haven Parents

United States corporations benefit from perhaps the greatest intangibles that
have ever existed; a system of government, a fairness of law, and a defense made
possible by sacrifice. As a commercial matter, they benefit from other U.S. intangi-
bles as well: great educational institutions; a skilled workforce; perhaps the best sci-
entific community ever; the most universal language; and a culture—or several cul-
tures—that are both inclusive and admired.

Having benefited from those intangibles in making their fortunes, some want to
escape tax on them while retaining the benefits. We do not allow individuals to do
this; we consider those who live here “residents” of the United States and tax them
on all their income. Accordingly, a person cannot avoid U.S. taxation by giving up
citizenship. If you get the benefits of our intangibles, you pay what Justice Holmes
called the price of civilization.

By contrast, we consider a corporation to be resident in the country in which it
is incorporated—say, Bermuda. This has led some United States parent companies
to reincorporate in jurisdictions like Bermuda. The procedure, known as corporate
inversion, involves the domestic parent of a multinational corporation becoming the
subsidiary of a tax-haven foreign parent with the same stockholders. The United
States continues to tax all earnings of the domestic company, now a subsidiary; but
earnings from foreign operations that can be shifted to or started by the tax-haven
parent, as well as interest and capital gain, will fall outside what we define as our
residence jurisdiction.

Section 7874, intended by the 2004 Jobs Act to deter inversions occupies over two
pages of the Internal Revenue Code of 1986, as amended (the “Code”). But these
complex provisions, although often a deterrent, do not deal with the fact that our
definition of resident is wrong; a corporation, like an individual, lives where it is
present. Therefore, once the price of Section 7874 is paid (and for a loss or start-
up corporation it might be small), there is a substantial incentive for the new for-
eign parent to transfer the valuable U.S. intangibles of its U.S. subsidiary to foreign
companies—that is, outside what we define as residence jurisdiction. This is easy
to monitor and tax with items such as patents: their transfer will be treated as a
taxable sale by the U.S. corporation followed by a taxable dividend to its foreign
parent. But a transfer is harder to ascertain with items like goodwill, workforce and
know-how: opportunities to make money can be funneled elsewhere. (A colleague re-
fers to this as a “slurp” reorganization.)

A report by the Joint Committee on Taxation, contemporaneous with the original
enactment of Section 7874, suggested a residency test similar to that used by most
other countries. The report suggests that a company incorporated abroad should be
considered a U.S. corporation if its day-to-day management is located here. As the
report says, that factor “is more difficult to manipulate. Moving the management
of a company generally requires the physical relocation of top executives and their
families to an office in a foreign jurisdiction.” The United States in fact has adopted
this standard through tax treaties. A treaty often grants a corporation that is a
“resident” of the other country either reduction of or exemption from U.S. source
tax.# The definition of resident includes a corporation that is managed and con-
trolled, or has its effective place of management, in the other country.5 In deciding
whether a foreign corporation is entitled to treaty benefits, the United States is—
perhaps unknowingly—determining what those terms mean under its own law.
Since domestic law does not use those concepts, an opinion that a foreign corpora-

“if he expected the Marines to show up in the Caymans in case of trouble.” Hal Lux, Nationali-
ties of Convenience, Inst. Investor, Feb. 2002 (paraphrasing Moynihan’s question).

3Tax commentary by the Organization for Economic Cooperation and Development (OECD)
states that in determining the residence of a company, “It would not be an adequate solution
to attack importance to a purely formal criterion like registration. Therefore, paragraph 3 at-
taches importance to the place where the company, etc. is actually managed.” Paragraph 22 of
the Commentary on Article 3 of the OECD Model Tax Convention.

4See Model Treaty, art. 23(2).

51d., art. 4(1).
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tion is a resident on the basis of its place of management is resting on foreign rath-
er than domestic concepts.®

The landmark British case on management and control, involving De Beers Con-
solidated Mines Ltd., was fairly straightforward: the directors met primarily in Lon-
don. Since then, as a subsequent British case noted, communications allow meetings
to be held without physical presence. Moreover, management and control of public
companies resides substantially with their executives. Representative Doggett’s pro-
vision treats certain foreign corporations as domestic corporations for U.S. federal
income tax purposes if the management and control of the corporation occurs pri-
marily within the United States. That concept gets it right, and I would suggest
that it be made more specific by using a criterion of where the most highly com-
pensated employees live. They will be reluctant to give up the intangibles this coun-
try offers, as well as their personal ties. Where a company is incorporated might
determine its taxes, but where an executive has to live determines his life.

In addition to U.S.-based start-up corporations incorporated in tax havens, a cor-
porate residence test based on management and control would affect previously ex-
patriated corporations. These would become domestic companies, bringing earnings
from their foreign operations back into U.S. corporate tax jurisdiction. This puts the
companies in the same position as if they had not inverted, yet allows them to pay
U.S. tax later. Any complaint can be met by paraphrasing John F. Kennedy: Ask
not what your country can do to you: ask what you did to your country.

B. The Use of Tax-Haven Subsidiaries

1. Avoidance of U.S. Tax: The Transfer of Intangibles and Portfolio Investment
Abroad

Wealth has changed from physical to intangible, from Andrew Carnegie to Bill
Gates. Therefore, although companies will not replicate U.S. Steel mills in the Cay-
mans, they find it relatively easy to transfer intangible assets to a tax-haven sub-
sidiary.” Congress’ response, the statutory commensurate-with-income test, works;
but only if you get caught.

A table prepared by the Democratic staff of the Ways and Means Committee 8
shows that during 2003 the foreign reinvested earnings of nine pharmaceutical com-
panies totaled more than $26 billion. Like Intel, these companies have intangibles
of immense value; and their foreign subsidiaries’ income is attributable to those in-
tangibles. When the 2004 Jobs Act permitted low-taxed foreign earnings to be repa-
triated to United States parent corporations with virtually no U.S. tax, companies
that took most advantage of this were those in high-tech industries.

In a sense, then, the high-tech industries have pulled off a hat trick. First, they
beat the intercompany pricing rules. They have been able, despite all the work on
482 and 367, to transfer intangibles to Ireland and Singapore. Next, those compa-
nies beat back the passive foreign investment company (PFIC) rules, which would
have stopped them investing the income from those intangibles abroad in non-pro-
ductive portfolio assets without incurring U.S. tax. Before 1998, once more than 50%
of a foreign subsidiary’s assets were bank deposits and bonds, all the income of that
subsidiary would therefore in effect be taxed currently in the U.S. But in 1997, the
PFIC rules were changed to exempt a foreign subsidiary. Subsidiaries of high-tech
companies could therefore keep their intangibles profits abroad in passive assets.
They did not use them to compete, which is the justification for encouraging low-
taxed profits abroad.

By 2002, the high-tech companies were beginning to say, although not in these
words, that “We need this money that we siphoned abroad to recreate U.S. jobs.”
Under that rationale, the 2004 American Jobs Creation Act allowed them to replace

6 Concern exists that a managed-and-controlled test might sweep legitimately foreign corpora-
tions—for example, Swiss pharmaceutical companies with substantial U.S. research and mar-
keting activities—into full U.S. jurisdiction. But the scope can be mostly limited to tax-haven
companies. For countries with which the United States has an income tax treaty (such as with
Switzerland, see Income Tax Treaty, U.S.-Switz. Art. IV, Oct. 2, 1996, 4 Tax Treaties (CCH)
79101.04, but not Bermuda), the United States could cede residence jurisdiction to the country
in which an entity is incorporated. Special consideration might apply to low-tax treaty partners
such as Ireland and Barbados.

7Those assets are listed in Code section 936(h), part of a section intended to prevent their
value (and the resulting income) from being shifted to subsidiaries exempt from U.S. tax be-
cause they operate in Puerto Rico. Two significant assets not listed are goodwill (reputation) and
going concern value (skilled workforce).

8The table is reproduced on page 358, Summer 2005 issue of the Tax Law Review, vol. 58,
number 4.
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the money they had paid out in dividends by bringing their foreign bank deposits
back to the U.S. tax-free.?

In short, by taking advantage of the U.S. tax system: outfoxing intercompany pric-
ing rules; justifying the accumulation of bank deposits abroad in the name of tax
simplicity; and claiming that those bank deposits would replace lost jobs, companies
have succeeded in exempting U.S. profits from U.S. tax.

I think this has been one of the most brilliant, farsighted and ingenious rip-offs
of the U.S. tax base ever accomplished. To counter this, Chairman Rangel’s tax re-
form bill rightly proposes that foreign tax credits be allocated fungibly among high-
taxed repatriated earnings and unrepatriated low-taxed earnings. The stiffness of
the opposition implies how effective it would be.

Perhaps even more effective would be repeal of Code section 1297(d), which ex-
empts tax-haven subsidiaries from PFIC status. Its repeal would force the distribu-
tion of tax-haven earnings not needed in the business, and thus should not hurt
their competitive position. Companies do have legitimate reasons for doing business
in tax havens. Avis, for example, cannot rent cars in the Bahamas by shuttling
them back and forth from Florida. But that should not mean that Avis Bahamas
Ltd. can become a giant mutual fund, making portfolio investments with untaxed
income.

Two related recommendations to deter the use of tax havens:

¢ Require that, on their published income statements, companies reflect United
States tax on foreign earnings even if considered permanently reinvested.
Corporations value earnings even more than saving taxes; and taking away
the earnings incentive would lessen the attraction of tax havens.

¢ Require companies whose foreign subsidiaries show more than, say, a 25 per-
cent return on tangible assets to describe (consistent with keeping trade se-
crets) the intangibles of the subsidiary and how it obtained them. This would
reinforce the intercompany pricing rules of sections 367 and 482 and show if
the parent was materially assisting the subsidiary in earning amounts that
could be subpart F income.

2. Avoidance of Non-U.S. Tax Repatriation of Business Profits from High-Taxed to
Low-Taxed Foreign Subsidiaries

The proper U.S. response to the avoidance of non-U.S. taxes is not the topic of
this testimony. Because it is related, Appendix I discusses the issue with respect
to U.S. multinationals.

CODA

A theme of this testimony is to deter avoidance by focus on the United States.
A similar focus might be applied to deter individual evasion, even though evasion—
unlike avoidance—is criminal. In addition to the anti-abuse measures proposed in
Congressman Doggett’s bill and the Rangel-Baucus bill, I would add an additional
suggestion. As a complement to the foreign information, tax law might elicit compli-
ance by enlisting beneficiaries. Gifts and bequests to Americans in excess of, say $10
million—or some other eight figure number—could be characterized as income and
subjected to an excise tax unless it could be shown that the assets and income from
which they were derived had been reported on tax returns.1©

APPENDIX I:

Avoidance of Non U.S. Tax: Repatriation of Business Profits from High-Taxed to
Low-Taxed Foreign Subsidiaries

A. Dividends, Interest and Royalties

For 70 years the United States has considered there to be no legitimate reason
for its taxpayers to earn passive portfolio income—dividends, interest and royal-
ties—outside its immediate taxing jurisdiction. When the investment was not part
of an active business (like banking or insurance), taxing the income immediately
was considered not to affect the ability of U.S. persons to compete abroad.

The Revenue Act of 1962 extended the scope of that principle to undistributed
passive investment income earned by foreign subsidiaries (controlled foreign cor-
porations) of U.S. widely held multinationals. Foreign personal holding company in-

9 Intel, which repatriated $6.2 billion under the Jobs Act, shortly thereafter announced that
it was cutting 10,000 jobs, about 10 percent of its workforce. (Editorial, “Cashing their Chips,”
N.Y. Times. Sept. 8, 2006, p. A28.) Pfizer, which had $38 billion indefinitely reinvested abroad
at the end of 2003, drastically cut its domestic sales force in 2006.

10 This was prompted by a call to me from a Swiss lawyer, concerned about what would hap-
pen to his U.S. client’s large secret Swiss account when he died. “Money grows faster when you
don’t pay tax,” he explained.
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come became a type of subpart F income taxed as if earned directly by its United
States shareholders.

For subpart F purposes, passive income includes not only portfolio investment like
bank deposits but also what is essentially the distribution of business profits from
one foreign subsidiary to another. Those distributions could take the form of low-
taxed dividends, interest or royalties paid by one foreign subsidiary to another; or
in the most complete realization of business profits, it would take the form of gain
from sale of all the stock owned in one foreign subsidiary by another. Unlike inter-
est from liquid bank deposits, which a foreign subsidiary rather than the U.S. par-
ent had little reason to receive except to defer U.S. tax, realization of one foreign
subsidiary’s business profits by another generally was intended to save foreign tax.

The inclusion of business profits distributed from one foreign subsidiary to an-
other as subpart F income, despite the motivation to save foreign rather than U.S.
tax, has provoked fierce attack since (and during) its original enactment in 1962.
Yet, however correct that position was, circumstances have changed. Once, after
World War II, the United States had all the money there was; and now it does not.

The Tax Reform Act of 1986 reflected this sea change. For purposes of the foreign
tax credit, the act treated deductible payments of interest and royalties from foreign
subsidiaries to U.S. parents—which eroded foreign tax bases—in the same way as
dividends. Legislative background described this as an incentive for U.S. multi-
nationals to reduce their foreign taxes.!l The 2006 enactment of section 954(c)(6)
was therefore extending that logic when it exempted foreign-to-foreign interest and
royalties from subpart F. Although such logic may not have motivated the provision,
it remains valid. Distributing business profits with the least foreign tax cost should
not be considered avoidance for U.S. tax purposes.!2

Accordingly, section 954(c)(6) should be continued and be extended to include gain
from sales of stock in foreign subsidiaries. There would be no income for U.S. tax
purposes—and thus no subpart F income—if instead the transferred foreign sub-
sidiary sold its assets and distributed the cash to its foreign parent in liquidation.
It is foreign rather than U.S. tax that generally makes an asset sale prohibitive.

B. Artificial Intercompany pricing: Sales and Services Income

Section 482 gives the IRS authority to prevent erosion of the U.S. income tax base
by artificial intercompany pricing. To illustrate, a domestic corporation may charge
too little for goods sold to, or services performed for, a foreign subsidiary. This in-
flates the subsidiary’s profit (which the United States does not tax) while decreasing
that of the parent (which the United States does tax).

But enforcement of intercompany pricing requires enormous effort. To combat
what President Kennedy termed “the shifting of management fees and similar prac-
tices which maximize the accumulation of profits in a tax haven,” subpart F income
included profit from sales and services between foreign subsidiaries and related cor-
porations. In significant part, this was intended to make Section 482 attribution of
subsidiary sales and services income to a U.S. parent corporation unnecessary.
Whether the transaction resulted in the parent earning $20 and the subsidiary $80,
or the parent $80 and the subsidiary $20, the entire $100 would be taxed to the
parent.

Again, however, subpart F income includes sales and services income intended to
erode a foreign as well as a U.S. tax base; and the same considerations that should
exclude from subpart F income the distribution of business profits among related
foreign companies should likewise exclude income from sales and services trans-
actions among them. We are not the world’s tax policeman of intercompany pricing:
we can hardly police our own.13

Without too much detail, some suggestions follow:

¢ In view of encouragement of U.S. multinationals to reduce their foreign taxes,
restrict subpart F to transactions that erode the U.S. tax base. This would
entail at least repeal of the section 954(d)(2) branch rule, and might well go
further and limit subpart F sales and services income to transactions that re-
duce U.S. taxable income.

¢ Concomitant with having subpart F sales and services income limited to the
U.S. tax base, ensure preservation of that base in two ways: ending the avoid-
ance of subpart F sales income by contract manufacturing with its complex
and vague rules; and stopping the avoidance of subpart F services income

11The 1986 Blue Book description of section 904(d)(3) at p. 866.

12We try to prevent United States subsidiaries of foreign companies from distributing profits
with the least U.S. tax cost, even when it entails discrimination, Code 163(j), aimed at what
is called earnings stripping. By contrast, U.S. private equity funds depend on this technique.

13 One subpart F provision, known as the branch rule, even polices alternative ways of avoid-
ing foreign tax. Code section 954(d)(2).
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when foreign subsidiaries perform services with substantial assistance from
a United States parent in the form of sub rosa expatriated intangibles.

The central issue of the U.S. international tax system has become the expatriation
of U.S. intangibles abroad. In the case of services income, the proposals intend to
mitigate the result of that expatriation. Repeal of the passive foreign investment
company exception for foreign subsidiaries (proposed in the testimony above) also
intends to mitigate the effect of those intangibles.

Chairman NEAL. Thank you. Mr. Suringa, it’s up to you. Do you
want to offer testimony in the next five minutes, or do you wish
to have us reconvene here at approximately noon time, and then
it would give you a better chance? I want to make sure we'’re fair.

Mr. SURINGA. Whatever the committee would like. I am happy
to stay within the five minutes, or——

Chairman NEAL. Then do it.

Mr. SURINGA. Okay.

Chairman NEAL. So are we.

Mr. SURINGA. Thank you, sir.

STATEMENT OF DIRK J.J. SURINGA, PARTNER, COVINGTON &
BURLING LLP, WASHINGTON, D.C.

Mr. SURINGA. Chairman Neal, Ranking Member Tiberi, and
Members of the Committee, my name is Dirk Suringa. I am a part-
ner with the law firm of Covington & Burling. From 2000 to 2003,
I was an attorney advisor in the office of international tax counsel
at the Treasury Department. I appreciate very much the oppor-
tunity to testify before the committee today.

Although I regularly advise clients on how best to comply with
U.S. information reporting requirements, my testimony today is on
my own behalf, and not on behalf of any of my clients.

I would like to make, briefly, three basic points summarizing my
written testimony. First, offshore tax evasion remains a significant
problem, and the committee is right to be concerned about it, and
focused on efforts to stop it.

Although it’s difficult to establish with precision the extent of off-
shore tax evasion, it clearly represents a substantial cost to the
U.S., and undermines the basic fairness of our tax system. Put sim-
ply, the IRS needs effective enforcement tools to ferret out and stop
U.S. tax evasion abroad.

Second, the conceptual approach effect, in my view, increased in-
formation reporting and disclosure, gives the IRS exactly the right
type of tool to deal with offshore tax evasion. Disclosure enables
the IRS to bring cases to recover revenue otherwise lost to tax eva-
sion, and it discourages evasion in the first place, by raising the
risk of detection.

Equally as important, properly structured information disclosure
need not interfere with legitimate business transactions, which is
as essential to our economic recovery as it is to generating tax rev-
enue for our government.

While the objectives and overall approach of the bill, FATCA, are
clearly correct, my third point is that the legislation may give rise
to certain unintended consequences, largely because it’s a unilat-
eral measure.
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The sanction that FATCA uses to obtain foreign bank account in-
formation is a withholding tax imposed on U.S. source investment
income. So, a foreign financial institution or foreign entity can
avoid the sting of FATCA simply by divesting from the United
States. This type of a divestment would be troubling, not only be-
cause it would deprive the IRS of the opportunity to obtain action-
able information, but also because of its potential harmful effect on
the U.S. dollar and on in-bound U.S. investment, and the ability
of U.S. companies to raise capital.

FATCA also could encourage foreign countries to impose a with-
holding tax on payments to U.S. financial institutions and U.S. en-
tities, unless they disclose ownership by those countries’ citizens
and residents. A proliferation of country-by-country reporting and
requirements of withholding taxes would raise, in my view, bar-
riers to trade that should be avoided.

Last point is that FATCA, as drafted, may have the unintended
consequence of overriding existing U.S. tax treaties. U.S. tax trea-
ties typically require, as a condition for obtaining benefits, that the
foreign person provide—demonstrate ownership, or demonstrate
qualified treaty residence. In other words, they have to show that
they are a good foreign country resident. Under existing treaties,
that does not depend on whether they demonstrate that they have
a U.S. ownership or now.

Thus, even if a foreign entity satisfies all the requirements of a
treaty, FATCA could deny it the reduced rate of withholding tax
provided by the treaty. In my view, a multi-lateral agreement on
the sharing of taxpayer financial information would better serve
the enforcement objectives of FATCA without these unintended
consequences.

The more jurisdictions that would join such an agreement, the
less of an incentive foreign financial institutions and foreign inves-
tors would have to divest from the United States, because they
would know that wherever they invest their money in major mar-
kets, they would face the same problem.

At the same time, the less likely foreign governments would be
to adopt conflicting unilateral measures that could end up putting
information about taxpayers in the hands of governments that do
not protect it to the same degree that we protect it under Code Sec-
tion 6103.

Finally, an agreement among our major treaty partners would
reduce the risk of the treaty override effect of the bill.

My written testimony has a couple of technical points on other
aspects of the bill. I am happy to answer questions about that.
Thank you very much for the opportunity.

[The statement of Mr. Suringa follows:]

——
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STATEMENT OF DIRK J.J. SURINGA
BEFORE THE SUBCOMMITTEE ON SELECT REVENUE MEASURES
OF THE
COMMITTEE ON WAYS & MEANS
OF THE
U.S. HOUSE OF REPRESENTATIVES
ON THE SUBJECT OF
FOREIGN BANK ACCOUNT REPORTING AND
TAX COMPLIANCE

NOVEMBER 5, 2009
Chairman Neal, Ranking Member Tiberi, and Members of the Committee:

My name is Dirk Suringa. Iam a partner with the law firm of Covington and
Burling LLP. From 2000 to 2003, I was an Attorney-Advisor in the Office of International Tax
Counsel at the Treasury Department. 1 appreciate very much the opportunity to testify today
before the Committee. T appear before you today on my own behalf and not on behalf of my
firm or any firm client."

The topic of foreign bank account reporting and tax compliance is broad and
complex. 1 will not attempt to cover the topic in a comprehensive way. Instead, I would like to
make some general observations regarding the Foreign Account Tax Compliance Act of 2009
(“FATCA”), and then offer a few comments, from a practitioner’s perspective, on two specific
provisions.

L Objectives and Overall Approach of FATCA

The Committee’s efforts to stop offshore tax evasion by U.S. citizens and
residents are both timely and essential. The revenue losses associated with offshore tax evasion
are significant.” Tax evasion of any magnitude cannot help but erode the public’s sense of
equity in our tax system, and it unfairly shifts the cost of public services to law-abiding citizens.
It is critical for the IRS to have the right tools at its disposal to investigate and prosecute U.S. tax
evasion through foreign financial accounts.

At a conceptual level, FATCA gives the IRS the right type of tool for dealing with
this problem. By creating several new information-reporting requirements, backed up by
financial and other penalties, FATCA would provide the IRS with significant amounts of
actionable information and likely would deter some types of criminal tax evasion before they

! Covington & Burling has represented Liechtenstein during the period in which it has agreed to enter into

Tax Information Exchange Agreements with the United States and eleven other countries. My involvement in that
representation has been limited to providing the client with a summary description of the U.S. Qualified
Intermediary (“QI”) program and FATCA.

2 According to Internal Revenue Service estimates, the “tax gap™ for the 2001 tax year was $345 billion.
Internal Revenue Service, IRS Updates Tax Gap Estimates, IR-2006-28 (February 14, 2006). Part of this tax gap is
attributable to tax evasion by individuals.
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begin. As noted by Supreme Court Justice Louis Brandeis, “[s]unlight is said to be the best of
disinfectants; electric light the most efficient policeman.™ Properly crafted information
reporting requirements would bring to bear the disinfectant power of IRS disclosure to the
problem of tax evasion without disturbing legitimate cross-border business activity.

1L Addressing Potential Unintended Consequences

While the objectives and overall approach of FATCA are clearly correct, the
legislation may give rise to certain unintended consequences. As discussed further below, a
multilateral approach to the sharing of tax information on financial assets may better achieve the
tax enforcement objectives of FATCA without those unintended consequences.

First, FATCA may make it more difficult for U.S. taxpayers to raise foreign
capital. Recent press reports have focused attention on the rejection by certain foreign banks of
legitimate U.S. customers residing abroad.* In my view, this phenomenon has nothing to do
with the prospect of FATCA’s enactment for the simple reason that foreign banks will not be
able to avoid the proposed 30-percent withholding tax under new section 1471 merely by
refusing to accept U.S. customers. To avoid that withholding tax, they must enter into an
agreement with the IRS, elect to report information like a U.S. bank, or cease making
investments that would produce U.S. source income. It is not inconceivable, however, that some
foreign financial institutions (and individual foreign investors) will choose the last alternative
rather than comply with FATCA. This would undermine not only the effectiveness of FATCA,
which relies on a withholding tax for its sanction, but also past efforts by Congress to attract
mobile capital to U.S. markets and strengthen the value of the U.S. dollar, including through the
reduction of U.S. withholding taxes on portfolio interest.’

Second, FATCA may lead foreign governments to impose a reciprocat
withholding tax on U.S. financial institutions and U.S. entities that do not report account
information regarding those countries” own citizens and residents. Foreign governments often
follow the United States in adopting tax enforcement measures, and they may do so in this case
as well.® A few instances of reciprocal legislation would not be cause for concern, but a

Louis Brandeis, Other People’s Money — and How the Bankers Use 1t (1914).
N See, e.g., Warren Giles, Swiss Banks Shun Americans as U.S. Compels Disclosure, Bloomberg.com (June
29, 2009), available at http://www bloomberg.com/apps/news?pid=newsarchive&sid=a8VwpOSmOWQ; Louise
Armitstead, Lloyds Bank Hit by Obama Tax Purge, Telegraph.co.uk (June 15, 2009), available at

http://www telegraph.co.uk/finance/newsbysector/banksandfinance/5526 129/Lloyds-Bank-hit-by-Obama-tax-
purge.html.

3 See LR.C. § 871(h), 881(c); Joint Comm. on Tax’n, General Explanation of the Revenue Provisions of the
Deficit Reduction Act of 1984, at 391-92 (1984).

i For example, the IRS in recent years has stepped up enforcement of transfer pricing penalties unless
taxpayers produce contemporaneous documentation of their transfer pricing policies. Foreign governments have
responded by adopting their own contemporaneous documentation requirements. As a consequence, U.S. taxpayers
now may find that they must prepare separate sets of contemporaneous documentation, subject to different local
requirements, for each jurisdiction in which they do business. See, e.g., Daily Tax Report, G.E. Counsel Details
Transfer Pricing Burden, Suggests Consensus Databases for Big Four (March 23, 2007) (reporting that General
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significant proliferation could impose an undue burden on foreign commerce. Moreover,
jurisdictions that enact reciprocal legislation may not protect against the misuse of confidential
taxpayer information that they receive from our banks and securities dealers to the same extent
as the IRS protects such information under section 6103 of the Code.

Third, FATCA as drafted may unintentionally override the reduced rates of
withholding tax provided under U.S. tax treaties. U.S. tax treaties typically contain various
objective tests to determine whether a foreign person is a “qualified resident” of a treaty
jurisdiction and therefore entitled to treaty benefits. FATCA would add in certain cases a new
information-reporting test not found in our treaties.” Where this requirement conflicts with the
treaty, FATCA as the later-enacted provision would prevail and override it.* Treaty overrides
adversely affect the treaty-making process and historically have been avoided unless essential to
the ends sought by the legislation. In fact, Congress in the past has gone so far as to suspend for
a period of years the effective date of a treaty override, in order to give Treasury the opportunity
to add the domestic-law requirements to its treaty network.”

Whether or not FATCA is enacted in its current form, the potential unintended
consequences described above could be mitigated through a multilateral agreement, entered into
with our major treaty partners, providing for direct or inter-governmental exchange of taxpayer
information." The more jurisdictions that join such an agreement, the less of an incentive
foreign financial institutions would have to divest from the United States, and the less likely
foreign governments would be to adopt conflicting, unilateral measures. An agreement among
our major treaty partners also would reduce the practical effect of any potential treaty override.

III.  Additional Technical Comments

The scope of the material advisor reporting requirement (new section 6116)
should be revised to provide the IRS with information more directly relevant to targeting

Electric “has gone from producing 10 documentation studies per year in the early 1990s to having to provide 2,000
separate transfer pricing studies each year™).

The Joint Committee’s Technical Explanation of FACTA indicates that FACTA is “consistent with U.S.
obligations under existing income tax treaties” because it allows foreign entities subject to withholding under
FATCA to apply for a refund of the tax withheld. See Joint Comm. on Tax’n, Technical Explanation of the
“Foreign Account Tax Compliance Act of 2009,” at 22 (2009). The text of the statute remains ambiguous, however.
Since most treaties do not condition benefits on the absence (or disclosure) of U.S. ownership interests, a refund
claim that merely proves an entitlement to treaty benefits (e.g., qualification under the active trade or business test)
may not defeat the new withholding tax any more than the original treaty-based withholding certificate.

8 See U.S. Const. Art. VI; Breard v. Greene, 523 U.S. 371, 376 (1998); Reid v. Covert, 354 U.S. 1, 18
(1957); Whimey v. Robertson, 124 U.S. 190, 194 (1888); L.R.C. § 7852(d).

¢ See Pub. L. No. 96-499, §1125(c), 94 Stat. 2599, 2690 (1980); see generally H.R. Conf. Rep. No. 96-1479,
at 193 (1980) (“Until January 1, 1985, gain would not be taxed to the extent required by the treaty obligations of the
U.S. On and after that date, the provision would prevail over any conflicting treaty provisions remaining in effect.”).
o The OECD is pursuing this type of approach in its Global Forum. See Meeting of the Global Forum on
Transparency and Exchange of Information, Moving Forward on Global Standards of Transparency and Exchange
of Information for Tax Purposes, at 7 (Sept. 2009), available at hitp:/fwww.oecd.org/datacecd/43/57/4377563 7 .pdf
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offshore tax evasion." Despite its use of the term “material advisor,” new section 6116 would
require reporting with respect to all types of services, not merely advisory services. For
example, it could cover the service provided by an information technology firm that connects the
computer systems of a U.S. corporation to those of a newly acquired foreign group. The statute
also would appear to apply to any category of person, including for example the officers and
employees of the acquiring company itself (or the target), such as an in-house lawyer who works
in a corporate mergers and acquisitions department.

The statute also covers any “interest” in the foreign entity, which could extend to
any public debt offering (as well as any IPO) of a U.S. company with foreign affiliates. The
statute also could apply to deemed acquisitions and constructive transfers, from the deemed asset
sale that occurs when a section 338(g) election is made, to certain types of recapitalizations, to
the deemed purchase of parent stock under section 1032 for compensating employees of a
foreign subsidiary. Information returns filed in such cases may be of little enforcement value to
the IRS, particularly because the fee threshold of $100,000 is more likely to be triggered in
connection with public transactions than in individual tax evasion, however widespread.

The requirement in new section 1298(f) that shareholders of a passive foreign
investment company (“PFIC”) file an information return should include a minimum ownership
threshold to account for the practical inability of PFIC shareholders with minimal ownership
interests to obtain information from the PFIC. Section 1297 defines a PFIC based solely on its
assets and income, and not based on whether it has any U.S. owners.'? Thus, a U.S. person with
a fractional stock ownership interest in a PFIC could be required to report, under section 6116,
corporate information as to which he or she has no practical access. Information reporting is
currently required with respect to PFICs that make qualified electing fund (“QEF”) elections and
from PFIC shareholders that elect mark-to-market treatment for their PFIC stock or that obtain a
taxable excess distribution from the PFIC. In those cases, the reporting U.S. person has access to
reportable information because the PFIC has affirmatively agreed to be treated as a QEF; the
PFIC’s stock is publicly traded; or the U.S. person has received an excess distribution or taxable
gain amount. These reporting requirements thus do not present the same practical concern as
new section 1248(f).

" The Joint Committee Technical Explanation confirms that the provision is meant to apply broadly to any

“advice incident or related in any way to the acquisition of an interest in a foreign entity.” See Joint Comm. on
Tax’n, Technical Explanation of the “Foreign Account Tax Compliance Act of 2009,” at 43 (2009). As noted in the
text below, the statute applies beyond advice to other “material aid” and “assistance.”

12

New section 1298(f) technically would require shareholders of a PFIC with no U.S. ownership or any other
relevance to the U.S. tax system to file a U.S. information return. Under FATCA, the failure of such foreign persons
to file a return, which likely would be a common occurrence, would be of little practical consequence unless they (or
their spouse, in community property jurisdictions) were to become a U.S. citizen or resident. At that point, the
extended statute of limitations provided by new section 6501(e) would appear to apply retroactively to extend their
statute of limitations indefinitely until the required information returns are filed. It is unclear whether this result was
intended, but a minimum ownership threshold would reduce the scope of this potential trap for the unwary.

Chairman NEAL. Thank you, Mr. Suringa. We have three votes
on the floor. So we will recess until after the last vote. I anticipate
being back here right after noon time. And then we will have an
opportunity to not only resume testimony, but have some questions
answered. The committee stands in recess.
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[Recess.]

Chairman NEAL. Let me call this meeting back to order. And we
have finished testimony from the witnesses, so there will be now
an opportunity to raise questions with our very good panelists.

Mr. Prevost, let me congratulate you, first of all, on your willing-
ness to come and testify today. I know it was not an easy decision,
given the strong objections that we have heard to this bill from
some in the international banking community. But you seem to
think, overall, it is a responsible approach to the enforcement prob-
lem.

You mentioned that this bill is an improvement over the budget
submission from earlier this year. Would you be specific?

Mr. PREVOST. Sure, Chairman Neal. You know, there were a
couple very fundamental concerns with the greenbook proposal that
this bill fixed, and I think this is going to be helpful to the banking
community.

The first is the elimination of the requirement to do full 1099 re-
porting. That was a major concern by a number of foreign financial
institutions. And the other was the requirement that every quali-
fied intermediary—all of their affiliates had to be qualified inter-
mediaries, as well. It’s a very big sort of compliance issue to be a
qualified intermediary. So, to have to make every entity be forced
to be one was a concern that a lot of people had.

Chairman NEAL. I was also interested in your comments about
potential duplicative reporting. Maybe you can suggest some ways
for us that Treasury and the IRS limit the potential for this use?

Mr. PREVOST. Sure. I mean, some of this is described in our
written testimony, but you know, there is fundamental things.

Like, if a hedge fund is already providing Kls to the Internal
Revenue Service, to ask them to do this reporting as well, which
actually doesn’t even give you as much information that’s already
on the K1, that seems to us to be unnecessary.

If you have got a bank that has a hedge fund account and the
hedge fund has also got the FFI agreement to have the bank do
the reporting and then have the hedge fund do the reporting as
well, you—basically you're giving the same information to the IRS
twice. And, if anything, it has the potential to confuse them, be-
cause they’re getting more information than actually what’s really
out there in dollar terms, because they get the same information
more than once.

So, it is things like that that they need to work on.

Chairman NEAL. And, Professor Kingson, I was interested in
your suggestion that companies be required to disclose the U.S. tax
on their foreign earnings that are permanently reinvested. Can you
explain why that would make tax havens less attractive?

Mr. KINGSON. It would not result in their increasing earnings
per share.

I can give two examples of this. I went to a conference at Merrill
Lynch years ago where the Internal Revenue Service had offered
to say that they would give a bigger—an interest factor on convert-
ible bonds, increasing your deductions, if the companies did the
same thing for book purposes. And there were tax lawyers and in-
vestment bankers there, and the tax lawyers said, “This is great,
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you will save a lot of taxes,” and the bankers said, “It will hurt
earnings,” and they did not agree.

And you take something like the HealthSouth Corporation. To
support their billion dollars of earnings, they overpaid $300,000 of
taxes. And when they went bankrupt, the trustee got it back. They
were willing to pay taxes in order to really inflate their earning.

Chairman NEAL. And Mr. Suringa, I appreciate the fact that, in
your testimony, you acknowledged that this was a legitimate prob-
}elln that we are examining here, and I thought that was very help-
ul.

Mr. SURINGA. Yes.

Chairman NEAL. You would note that there is very little rancor
here on the subcommittee today. I think much of it has to do with
the fact that this is a serious issue

Mr. SURINGA. Yes.

Chairman Neal.—and that the American people are focused on it.

Mr. SURINGA. I agree completely. I think it is an important
issue. Individual tax evasion has a corrosive effect on the willing-
ness of law-abiding taxpayers to pay their fair share. So I think it’s
a very important problem.

Chairman NEAL. Thank you. And let me yield to Mr. Tiberi.

Mr. TIBERI. Thank you. Thank you, Mr. Chairman. First, Mr.
Prevost, thank you for being here. Question to you.

You mentioned the issue of bearer bonds. If I can ask you a ques-
tion related to that, I understand that bearer bonds have some-
times enabled dishonest people to cheat on their taxes. And it’s im-
portant to address that problem. On the other hand, I think that
it’s also important that these—in these troubled economic times, to
broaden the U.S.—the access to U.S. companies and the Treasury
to sources of capital, not to restrict such access, in this particular
case.

Wouldn’t the bill’s bearer bond provision make it harder for the
Treasury Department and American companies to raise capital in
some markets around the world, and wouldn’t the resulting impli-
cations—and what would the resulting implications be for the econ-
omy right now, the U.S. economy right now?

Mr. PREVOST. Oh, you know, I am not an expert on bearer
bonds, but yes, I am aware of the fact that there are some markets
where U.S. companies can only raise money through bearer bond
activity.

For example, in Switzerland, we understand that, you know, $40
billion was raised in the 2004 through 2007 period by U.S. compa-
nies. And, you know, if they wanted to tap that market, if they
couldn’t do bearer bonds they wouldn’t be able to raise the money.
So I don’t know what the alternative would be. But there is an
issue that needs to be thought about.

Mr. TIBERI. Mr. Suringa, have you thought about the issue at
all?

Mr. SURINGA. I have. I mean, I think in terms of—we would
be in sort of uncharted territory, if we were to repeal the ability
of issuers to include the TEFRA disclaimer language, and the rea-
son is that the issuer sanctions, for example, apply, in essence, to
all issuances of debt. So it’s sort of drafted in a way that is an
extra-territorial application of U.S. law.
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And the way that foreign issuers, as well as U.S. issuers, deal
with that problem or that potential problem is to include the
TEFRA disclaimer language in all debt issuances. So they basically
can avoid the issue by just putting the foreign targeting require-
ments into their issuances of debt. And so we don’t have to encoun-
ter the problem about whether or not, if that language weren’t in
there, if it weren’t effective, that issuance would be subject to a one
percent excise tax, multiplied by the number of years of the
issuance.

If we take away the ability of companies to be able to do that,
then I think we have to confront the extra-territorial application of
the bill—of the law, as it stands now. And that could have a nega-
tive effect on the ability of U.S. companies to raise capital, and on
foreign companies, as well.

Mr. TIBERI. Taking a step further, as I understand it—and
please correct me if I'm wrong—the legislation would not prevent
a foreign company, my understanding, from using bearer bonds,
which then would put U.S. companies, potentially, at a competitive
disadvantage, while not meeting the objective, I believe, the objec-
tive of removing bearer bonds from the markets entirely.

So, instead of unilaterally—a unilateral U.S. action on the issue,
wouldn’t it maybe be more effective, if we're trying to get this
more—at it from a global perspective, attempt to address the bear-
er bond issues cooperatively, through multi-lateral negotiations
with other countries?

Mr. SURINGA. Well, I do think—I mean, the tenor of my testi-
mony is that I think a multi-lateral approach is the best way to
avoid the issues that kind of rise——

Mr. TIBERI. If we don’t do that, wouldn’t it put us at a dis-
advantage, our folks at a disadvantage?

Mr. SURINGA. Oh, I think that’s right, in terms of where can
we raise capital, where can our companies raise capital—

Mr. TIBERI. Right.

Mr. Suringa [continuing]. If we have this disincentive, or this
sanction. I mean, other companies are going to be able to raise cap-
ital without having to deal with that sanction, I mean, assuming
that they can work out the extra-territorial application——

Mr. TIBERI. Mr. Kingson, you agree?

[No response.]

Mr. TIBERI. Do you agree?

Mr. KINGSON. I'm sorry, I am not—really not qualified to

Mr. TIBERI. Okay. Mr. Prevost?

Mr. PREVOST. I do agree that that is an issue that has to be
addressed.

Mr. TIBERI. Want to take a stab at it, Mr. Kingson, even though
you're not—we’re not experts, either.

No? All right. Mr. Chairman, I will yield back.

Chairman NEAL. Thanks for giving up the disguise.

Let me yield to Mr. Doggett to inquire.

Mr. DOGGETT. Thank you very much, and thanks to each of our
witnesses. I will have some questions for Mr. Kingson.

Doesn’t the revenue loss from corporate manipulation of the Tax
Code far exceed even the very substantial revenue loss from indi-
vidual tax evasion?
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Mr. KINGSON. I think it does.

Mr. DOGGETT. And, given the magnitude of that problem, and
the loss to the treasury from international tax misconduct, do you
agree that a comprehensive approach to international tax abuse
should include proposals that you have advanced, along with man-
aged and controlled provisions of the stock tax havens, in order to
really deal with the whole problem?

Mr. KINGSON. Yes.

Mr. DOGGETT. And as far as this whole term “managed and
controlled,” I know you talk about it in your testimony. But all
we're really saying is if you look like an American corporation, you
sound like an American corporation, you're here as—physically, as
an American corporation with your directors and your manage-
ment, maybe you ought to pay taxes like an American corporation?

Mr. KINGSON. That’'s—what an individual does, a corporation
should do, too.

Mr. DOGGETT. As I discussed with Mr. Shay, one category of
corporate entities that would be affected by this provision for man-
agement and control are newly formed corporations that start out
by filing a piece of paper somewhere in the Caribbean entitling
them under current law to be treated as a foreign corporation, even
though the company is being run here, from America.

Is it correct that our current inversion provisions do not reach
those companies?

Mr. KINGSON. I think they don’t, no.

Mr. DOGGETT. And is there a substantial problem in that area
that needs to be corrected, legislatively?

Mr. KINGSON. It depends on how good the idea is. I mean, if
they’re going to be successful, obviously they would get a lot of
stuff offshore.

Mr. DOGGETT. All right. And I will take that as a yes, is that
right?

Mr. KINGSON. Yes.

Mr. DOGGETT. Some have argued that a managed and con-
trolled provision would conflict with our tax treaties. Because,
under the treaty, the corporation is considered a resident of the
contracting state, and liable for tax there. Is there any legitimacy
to the argument that the managed and controlled provision from
Stop Tax Havens would lead to double taxation for some corpora-
tions?

Mr. KINGSON. I don’t think there should be—title of every tax
treaty says it is a convention for the prevention—for the avoidance
of double taxation. And almost all of our treaty partners use the
management and control test.

And, what’s more, the OECD commentary said it would not be
proper to use the function of just registration. You should use a
management and control test. And that’s the OECD commentary
on their model treaty.

Mr. DOGGETT. And the management and control provision, I be-
lieve, has been used in the Netherlands tax treaty in a little dif-
ferent form, and it is a factor in the conduct of many other coun-
tries, that we're just asking the same standard apply here.

Mr. KINGSON. Yes.



68

Mr. DOGGETT. I will pose one more question to you, and that
is that corporate tax avoidance, as substantial as it is, is usually
defended as just being essential to maintaining American competi-
tiveness.

In fact, don’t these avoidance provisions that are usually avail-
able only to a multi-national with a fleet of lobbyists and CPAs,
aren’t those provisions actually providing a competitive advantage
over small businesses across America who don’t have those oppor-
tunities?

Mr. KINGSON. Yes. I think the competitiveness cry is really sort
of the second-to-last refuge of a scoundrel. I mean, I think there is
very little basis in it. I usually don’t believe it. You cannot ascer-
tain effective rates very, very precisely.

And, for example, years ago, if we exempted real estate from in-
come tax, there would have been a revenue gain.

Mr. DOGGETT. And as multi-national shenanigans that aren’t
available on Main Street, but are available on Wall Street, I know
you feel they need to be addressed in this legislation, and that they
are not.

But let me ask you whether, if we address and try to provide a
level playing field and real competitiveness for all businesses here
within the United States, if we will be—based on your experience,
having worked as international tax counsel for the Treasury, and
having taught this at a number—the whole question of inter-
national tax law—at a number of prestigious law schools—if there
will be any adverse effect, versus foreign companies that we com-
pete with that are real foreign companies, rather than just made-
to-look-like a foreign company to dodge our tax burden?

Mr. KINGSON. Well, if companies have no tax at all, I think, ob-
viously, they are getting a free ride. And I think that you raise a
very important issue, that when they’re talking about competitive-
ness, there is some significant competitiveness of people who keep
jobs in the United States and who export, from those who say,
“Well, we need to compete abroad by not having any tax.”

Mr. DOGGETT. Thank you. Thank you, Mr. Chairman.

Chairman NEAL. Thank you, Mr. Doggett. And I want to thank
our panelists today for their informed testimony. You may receive
some written follow-up questions from Members, and I hope that
you will respond promptly, so that we might include your com-
ments in the record.

Being no further business before the subcommittee, then the
hearing is adjourned.

[Whereupon, at 12:49 p.m., the subcommittee was adjourned.]

[Submissions for the Record follow:]
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American Citizens Abroad

The Voice of Americans Qvsrseas

To: The Honorable Charles Rangel, Chair, W & M Committee: FAX: 202-225-0816
Mathew Beck (Rep. Rangel Contact W & M Committee): FAX: 202-225-2610

The Honorable Richard E. Neal, Chair, Select Revenue Measures Sub-committee of the
Ways and Means Committee: FAX: 202-225-8112
William Tranghese (Rep. Neal Contact): FAX: 202-225-8112

The Honorable Senator Max Baucus, Chair, Senator Finance Committee:
FAX: 202-224-9412
Dan Virkstis (Senator Baucus Contact Finance Committee): FAX: 202-228-0554

The Honorable John Kerry, Senate Finance Committee member: FAX: 202-224-8525
Jodi Seth (Senator Kerry Contact): FAX: 202-228-0554

November 3, 2009
Concerns: Foreign Account Tax Compliance Act — HR 3933
Dear Sirs:

American Citizens Abroad (ACA), the voice of Americans overseas, is a non-profit, non-partisan
all-volunteer organization that represents the interests of Americans living and working outside
the U.S. to the Executive Branch of the U.S. Government, the U.S. Congress, and the U.S.
Federal Judiciary to insure that Americans overseas are treated with equality and fairness. ACA
keeps Americans overseas informed and supports their role as informal representatives of the
United States. More can be learned about ACA through our website, www.americansabroad.org.

We are submitting this written comment to the hearings on HR 3933 which will take place on
November 5, 2009 and request that this submission be included in the record. These comments
are addressed to the four members of Congress who jointly issued the Congressional press
release of October 27, 2009 supporting HR 3933, as the close coordination between the Senate
Finance Committee and the Ways and Means Committee on this issue is apparent.

American Citizens Abroad is dismayed to see the contents of the proposed Foreign Account
Tax Compliance Act which, if passed, will create a backlash from foreign governments in
response to what is openly referred to overseas as the financial imperialism of the United States.
This legislation aims to significantly expand the reach of the Qualified Intermediary (Ql)
regulations. Whereas the current Qi regulations are concerned principally with investment
accounts, the Foreign Account Tax Compliance Act would apparently cover all bank activity,
including current accounts. As stated in the joint press release, “The Foreign Account Tax
Compliance Act would force foreign financial institutions, foreign trusts, and foreign corporations
to provide information about their U.S. accountholders, grantors, and owners, respectively. The
nonpartisan Joint Committee on Taxation has estimated the provisions of the Foreign Account
Tax Compliance Act would prevent U.S. individuals from evading $8.5 billion in U.S. tax over the
next ten years.” This legislation would significantly enhance the authority of the Treasury in
imposing the QI regulations and, in fact, requires foreign financial institutions to become
policemen for the IRS. The administrative burden and costs associated with compliance will be
significant for foreign financial institutions. And the associated legal risk is perceived as high.

§, rue Liotard — 1202 Geneva, Switzerland — Phone/Fax: (+41-22) 340 02 33
E-mail: info.aca@amail.com
Web pages: http:/lwww.americansabroad.or:
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As stated by Chairman Rangel in the Congressional press release, “This bill offers foreign banks
a simple choice — if you wish to access our capital markets, you have to report on U.S. account
holders. | am confident that most banks will do the right thing and help to make bank secrecy
practices a thing of the past.” In the same press release, Ways and Means Select Revenue
Subcommittee Chairman Neal stated: ‘I believe this bill provides the Treasury Department with
the tools it needs to crack down on those Americans hiding assets overseas.”

This legislation assumes that banks will submit passively fo the U.S. rules and that business will
go on as usual. But this will not be the case. UBS in Switzerland has already announced that it
will no longer accept as a client any American person residing in the United States. Many other
foreign banks are adopting the same policy in a more discrete way.

With regard to American citizens residing abroad, a group of major UK banks has already stated
that they will close accounts of American citizens if the proposed Qi regulations of January 1,
2010 become effective. We know for a fact that Swiss, Dutch and Spanish banks are refusing
American citizens residing in their countries as clients and are closing accounts. Do not forget
that there are over 5 million American citizens residing abroad. These people need fo maintain
foreign bank accounts in the country where they reside to make current payments receive
salaries and hold their investments. The proposed legislation and reinforced QI regulations will
make it all the more difficult for overseas Americans to maintain a bank account where they
reside.

Although ACA understands and sympathizes with the efforts of the U.S. Congress to close the
door to tax cheats, you must remember that most Americans working and living overseas are not
tax cheats but are performing significant services for the United States in representing American
companies and products. The proposed legislation specifically discriminates against one
category of U.S. citizens — those residing overseas. Imagine the uproar if Congress passed a law
that all residents of New York would have their bank accounts submitted to special investigation,
including the total of debits and credits in a year and the maximum balance in the account.

Closing accounts is just one reaction 1o the U.S. overreach. The United States imposing its laws
on foreign countries is creating a poisoned atmosphere which will hinder the positive
development of international trade and finance. One Swiss bank has already publicly announced
that it will no longer invest in any American securities for any of its clients. Since that
announcement, which received substantial press coverage, and the explanation of US tax
legislation behind that statement, foreigners are already beginning to divest of U.S. stocks. The
U.S. tax code states that if a foreigner owns more than $60,000 of U.S. securities at the time of
his death, his estate becomes subject to U.S. inheritance laws. At a time when the United States
should aim to attract foreign capital, its legislation will discourage investment in the United States.
As the United States government depends on foreign investors to purchase a large share of
Treasury bills, the threat of a significant divestment out of the United States is not to be taken
lightly.

While there is no doubt that the United States remains a financial powerhouse, it is no longer the
only option for investment purposes. With the U.S. dollar devaluing against other currencies,
many individuals are focusing investments in currencies other than the U.S. dollar. The United
States risks losing investment flows into the country and compromising free flow of trade if people
located outside of the United States view compliance as administratively too burdensome.
Furthermore, the probable restriction on access to bank accounts overseas by American citizens
and corporations will put a restrainer on the free development of trade. The new movement away
from the U.S. stock market is just one form of backlash on American policies, and all of the
publicity linked to the bank secrecy issue has made foreigners sensitive to the implications of any
relationship with the United States.

The United States also risks facing measures of reciprocity from foreign governments. In fact, the
perspective of the United States on bank secrecy and fiscal paradises is very hypocritical. On
November 2, 2009, a Financial Secrecy Index was been published for the first time by the
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International network for fiscal justice, co-founded by the South Alliance and the Declaration of
Bern. Ranking number one in the overall index of secrecy is Delaware in the United States with a
heavy weight in international transactions. In terms of secrecy, Delaware ranks on a par with the
Cayman Islands, Bermuda and Dubai.

The U.S. one way approach has also been illustrated by the fact that when Mexico asked for
United States assistance in providing the names of Mexican citizens with money hidden in the
United States, the United States refused to collaborate. The OECD countries are also building up
forces to obtain transparency of their nationals. This movement will extend to money held in the
United States as well as to other foreign banks.

American Citizens Abroad fears that the current Congressional approach to stop the few
thousand American citizens that evade taxes by imposing its laws on other nations risks to open
up Pandora’s box, to create suspicion and friction with many other governments and to have a
long-term negative impact on U.S. trade and commerce in general. The costs to the United
States could far exceed the $850 million annual revenue projected to be collected by the Joint
Committee on Taxation due to the proposed HR 3933. Right now the United States should be
encouraging more foreign trade to increase the nation’s exports, not develop legislation reaching
beyond its borders, which will hinder that free movement of trade.

American Citizens Abroad supports Congress in its efforts to eliminate tax evasion, but asks that
the current legislation be revised and rewritten so as not to discriminate against Americans living
and working abroad and not to negatively impact continued foreign investment in the US. ACA
feels it imperative to warn Congress of the serious risks for the United States related to the
current drafting of the Foreign Account Tax Compliance Act.

We thank you for your attention.

Sincerely yours,

Marylouise Serrato Jacqueline Bugnion
Executive Director Director
[ofeH Americans Abroad Caucus

The Honorable Timothy F. Geithner, Secretary of the Treasury
The Honorable Paul Voicker, Chairman, Presidential Task Force on Tax-Code Review

8, rue Liotard ~ 1202 Geneva, Switzerland ~ Phone/Fax: (+41-22) 340 02 33
E-mail: info.aca@gmail.com
Web pages: hitp://lwww.americansabroad.org
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Chamber of Commerce of the United States of America, statement

CHAMBER oF COMMERCE

OF THE

UNITED STATES OF AMERICA

R. BRUCE JOSTEN 1615 H STREET, N.W.
EXECUTIVE VICE PRESIDENT WASHINGTON, 20062-2600
GOVERNMENT AFFAIRS 202/463-5310
November 24, 2009

The Honorable Max Baucus The Honorable Charles Rangel

Chairman Chairman

Committee on Finance Committee on Ways & Means

United States Senate U.S. House of Representatives

Washington, DC 20510 Washington, DC 20515

The Honorable Charles Grassley The Honorable Dave Camp

Ranking Member Ranking Member

Committee on Finance Commiittee on Ways & Means

United States Senate U.S. House of Representatives

Washington, DC 20510 Washington, DC 20515

Dear Chairmen Baucus and Rangel and Ranking Members Grassley and Camp:

The U.S. Chamber of Commerce, the world’s largest business federation representing
more than three million businesses and organizations of every size, sector, and region,
appreciates the opportunity to provide comments on H.R. 3933/S. 1934, the “Foreign Account
Tax Compliance Act of 2009.”

‘While the Chamber applauds measures to improve taxpayer compliance and to curb tax
evasion, we are concerned that certain provisions in this legislation would limit the flow of
foreign capital into the United States and cause disruptions to the international capital markets.
The Chamber believes access to credit is crucial to economic recovery.

Section 101, Increased Reporting and Withholding Obligations on Foreign Financial
Institutions

Effective for payments made after December 31, 2010, §101 of this legislation would
impose extensive new reporting and tax withholding requirements on foreign financial
institutions (FFIs) that could potentially hold the accounts of U.S. persons. Despite the existing
obligation of U.S. persons to report and pay U.S. tax on income earned through both domestic
and foreign financial accounts, this provision would create a second layer of reporting on these
transactions. To enforce these new requirements, a 30 percent U.S. withholding tax would be
imposed on certain U.S. payments to FFIs that do not, or that simply could not, satisfy these
reporting obligations. Further, this tax would apply broadly regardless of whether these
payments relate to a U.S. customer’s account, a foreign customer’s account, or the institution’s
own account.
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Many FFls already participate in the Qualified Intermediary (QI) program. Under the QI
program, participating FFIs are responsible for withholding U.S. tax with respect to foreign
persons that hold accounts with the FFI. These new reporting and withholding requirements
would add another layer of responsibility to FFIs who already comply with requirements under
the QI program. Further, these proposed new requirements would extend to much smaller
institutions which are generally excluded from the QI program.

The Chamber is concerned that these new requirements are unnecessarily onerous and
broad and thus could result in foreign persons, including certain FFIs, divesting themselves of
their current U.S. investments and avoiding future U.S. investment entirely. This would be
severely detrimental to the U.S. financial markets and the U.S. economy, currently struggling to
get on the road to economic recovery.

To ensure that this new reporting and withholding regime is administrable but also is not
unduly burdensome and does not discourage U.S. investment, the Chamber recommends:

1. That the effective date of this provision be delayed both to give the Treasury Department
the appropriate time to develop and implement regulations to create a workable
compliance system, and to allow FFIs and their withholding agents the time to develop
systems to comply with their duties under this provision. Further, the Chamber
recommends this provision be modified to authorize the Treasury Department to further
delay the effective date of this provision if necessary to avoid disruptions to financial
markets.

2. That this provision be modified to better coordinate with the existing QI regime so as to
avoid conflicts with that regime and to ensure these new requirements meet their
objectives in the least onerous manner possible.

3. That this provision be modified to avoid duplicative reporting by multiple FFIs.
Section 102, Repeal of the Foreign-Targeted Bearer Bond Exception

Since 1982, the “TEFRA” rules have generally allowed U.S. issuers to issue debt
obligations in bearer (i.e., nonregistered) form and still receive an interest deduction, as long as
these obligations are not offered or sold to U.S. persons (the “foreign-targeted bearer bond
exception”). Applicable to debt obligations issued more than 180 days after the date of
enactment, §102 of this legislation would repeal the foreign-targeted bearer bond exception.

The Chamber is concerned that repeal of this exception could limit, if not potentially
eliminate, U.S. issuer’s access to funds in certain foreign markets. In many foreign markets,
issuance of securities in bearer form is currently the international norm where as registered
securities, as would be required under this provision, are unusual or unknown. In these markets,
it would be unworkable to issue securities in registered form; U.S. issuers would be precluded
from issuing bearer bonds in these markets as a financing mechanism and, thus, effectively
precluded from raising funds in these jurisdictions.
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To prevent a disruption of the financial markets and to prevent unnecessary limits on
access to capital, the Chamber recommends that the Committees and Congress direct the
Treasury Department to study and report on the potential consequences of the repeal of the
foreign-targeted bearer bond exception before any such repeal is undertaken.

Section 501, Dividend Equivalent Payments Received by Foreign Persons Treated as
Dividends

Under current law, payments to foreign persons pursuant to equity swap transactions are
not subject to U.S. withholding. Applicable to payments made 90 days or more after the date of
enactment, §501 of this legislation would provide that “dividend equivalent payments” on such
equity swap transactions would be subject to a 30 percent U.S. withholding tax.

The Chamber is concerned that this proposal would cause market disruptions as a result
of the fact that the provision is not clear on which transactions could be subject to this new
withholding requirement. Without further clarification, the Chamber is concemned that this
provision could wind up governing transactions not intended to be targeted by this proposal, such
as where equity swap transactions are structured to comport with the practices of foreign
markets. Further, the Chamber is concerned that this provision could result in outstanding
transactions being terminated and future transactions not being entered into.

The Chamber recommends that the enactment of this proposal or its effective date be
delayed until clear specific guidance can be provided by the Treasury Department. Such
guidance should set forth the transactions and payments governed by this provision and allow
interested parties sufficient time to implement systems which ensure proper compliance with this
provision.

The Chamber appreciates the opportunity to offer comments on this proposed legislation
and looks forward to working with Congress to improve it so that it achieves its objective of
curbing tax evasion while avoiding unnecessary limits on access to capital and minimizing
capital market disruptions.

Sincerely,
/ ﬁ ; i
R. Bruce Josten

Cc: The Members of the House Committee on Ways & Means
The Members of the Senate Committee on Finance
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WRITTEN STATEMENT OF MANAGED FUNDS ASSOCIATION

Foreign Bank Account Reporting and Tax Compliance
November 5, 2009

Managed Funds Association (“MFA”) is pleased to submit this written statement
in connection with the House Ways & Means Subcommittee on Select Revenue
Measures’ hearing, “Foreign Bank Account Reporting and Tax Compliance” held on
November 5, 2009. MFA is the voice of the global alternative investment industry. Its
members are professionals in hedge funds, funds of funds and managed futures funds, as
well as industry service providers. Established in 1991, MFA is the primary source of
information for policy makers and the media and the leading advocate for sound business
practices and industry growth. MFA members include the vast majority of the largest
hedge fund groups in the world who manage a substantial portion of the approximately
$1.5 trillion invested in absolute return strategies.

MFA appreciates the opportunity to express its views on U.S. tax policy and
specifically on foreign bank account reporting and related tax compliance issues. MFA
strongly supports the efforts in Congress and the Obama administration to provide
regulators with the authority needed to detect and prevent tax evasion and non-
compliance with U.S. tax laws by U.S. persons holding investment assets in offshore
accounts. We note that there are several legislative proposals that seek to address the
issue of tax compliance, including the Obama administration’s fiscal year 2010 budget
proposal, the Stop Tax Haven Abuse Act (H.R. 1265) and more recently the Foreign
Account Tax Compliance Act of 2009 (H.R. 3933), which is the focus of today’s hearing.

MFA believes that any legislative proposal that seeks to expand regulatory
authority in this area and to establish a new tax compliance framework should be
designed to uncover and stamp-out those activities that are intended to evade taxes. We
strongly support regulators having the tools necessary to combat tax evasion. It is equally
important, however, for U.S. businesses that manage offshore investment funds or
otherwise engage in legitimate overseas investment activities to be able to continue to do
so without excessive administrative burdens or adverse tax treatment that threatens the
global competitiveness of U.S. businesses and markets. Legislation that does not
carefully consider such activities may unduly impair investment in funds managed by
U.S. advisers and place U.S. advisers at a competitive disadvantage to their foreign
counterparts, particularly during this critical period in our nation’s economic recovery.

LEGITIMATE OFFSHORE ACTIVITIES

Hedge funds are among the most sophisticated institutional investors and play an
important role in our financial system. They provide liquidity and price discovery to
capital markets, capital to companies to allow them to grow or improve their businesses,
and sophisticated risk management to investors such as pension funds, to allow those
pensions to meet their future obligations to plan beneficiaries. The growth and
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diversification of hedge funds have strengthened U.S. capital markets and provided their
investors with the means to diversify their investments, thereby reducing overall portfolio
investment risk. Hedge funds engage in a variety of investment strategies across many
different asset classes. As investors, hedge funds help dampen market volatility by
providing liquidity and pricing efficiency across many markets. Each of these functions
is critical to the orderly operation of our capital markets and our financial system as a
whole.

U.S. hedge fund managers engage in offshore investment activities for a number
of business reasons, including to broaden their investor base internationally and to be able
to raise capital from U.S. tax exempt investors. Current U.S. tax law deters pension funds
and other U.S. tax exempt investors as well as non-U.S. investors from investing in
domestic funds.! U.S. based managers need to manage offshore funds to meet the
demands of these investors and to remain competitive with non-U.S. advisers. Thus,
these transactions are quite legitimately conducted offshore and generally are not
motivated by a desire to avoid disclosure or evade U.S. federal income tax.

MFA’S PERSPECTIVE ON THE LEGISLATIVE PROPOSALS

MFA generally supports the objectives of those measures in the legislative
proposals that seek to improve the quality of foreign information reporting. MFA
believes that a more efficient reporting regime—which supplants the existing rules for
Reports of Foreign Banks and Financial Accounts (TD F 90-22.1, commonly referred to
as “FBAR”)—would assist hedge funds and other private investment funds in complying
with regulators’ requests for information regarding offshore accounts, while reducing
duplication and the costs associated with compliance.

In contrast, MFA believes that Congress should further examine and amend
certain measures in the legislative proposals in order to avoid unintended and detrimental
consequences for U.S. hedge fund and other private investment fund managers. For
example, we believe that any measure that would treat substantially all offshore funds
managed and controlled primarily in the United States as domestic corporations would
impair the ability of U.S. investment managers to successfully compete with their non-

! Section 501(a) of the Tnternal Revenue Code of 1986, as amended (the “Code”) provides that U.S. tax-
exempt entities generally are not subject to U.S. income tax. Nonetheless, section 511 of the Code requires
that these entities declare and pay taxes on "Unrelated Business Taxable Income” or "UBTI". This section
defines UBTI as any money earned from conduct unrelated to the entity's tax-exempt purpose. This
section, however, also excludes from the definition of UBTI investment income (i.e., dividends, royalties,
rents, capital gains and interest income) unless such income is derived from debt-financed property. Many
hedge funds use some amount of debt (leverage) in connection with their trading strategies. As a result, a
U.S. tax-exempt investor that invests in a domestic hedge fund would be required to treat the debt-financed
income flowing through the hedge fund partnership as UBTL

Section 864 of the Code does not subject non-U.S. investors to U.S. income tax unless such investor
conducts a trade or business within the United States. In that case, section 864 of the Code requires that
non-U.S. investors file a U.S. tax return and pay taxes on the same terms as a U.S. individual or
corporation. If a foreign investor invests in a domestic hedge fund, he or she is typically treated as engaged
in a U.S. trade or business.
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U.S. counterparts in attracting investments from U.S. tax exempt investors and non-U.S.
investors. By treating offshore funds as domestic corporations, these funds would be
subject to U.S. corporate tax at rates up to 35 percent (39.6 percent in 2010), regardless of
the source, character (i.e., ordinary or capital gain) or nature (i.e., related to a business or
mere investment) of the income they generate. These taxes would significantly reduce the
return on investment for pension funds and other fund investors. The lower return on
investment ultimately would drive pension funds (which have a fiduciary duty to their
pensioners) and non-U.S. investors (who generally are not currently subject to U.S.
federal income taxes to the extent they invest in a non-U.S. fund, even when that fund
invests in U.S. securities) to invest in funds managed by non-U.S. investment managers
(e.g., Canadian, European and Asian fund managers). In effect, this type of measure
would only penalize U.S. private investment fund managers who lawfully manage funds
for U.S. tax exempt investors and non-U.S. investors. It is questionable whether such a
provision would even raise revenue, as most affected investors would likely invest in
funds managed by non-U.S. advisers.

It is noteworthy that, if such measures were to be enacted into law, U.S.
investment managers might relocate their management companies outside of the United
States in order to successfully compete with their non-U.S. counterparts. Additionally,
the relocation of an entire industry could cause many more U.S. jobs to be lost. At a time
when the U.S. economy and job market are struggling, tax measures that seek to
domesticate offshore funds for U.S. federal income tax purposes appear to establish an
unnecessary impediment to investment activities and job creation in the United States.
Given these harmful and unintended consequences, we commend House Ways & Means
Committee Chairman Charles Rangel for introducing a legislative proposal that addresses
the concerns of tax evasion by U.S. persons without including such a measure. Indeed,
such a provision could result in U.S. job losses as a consequence of investors migrating to
non-U.S. advisers.

Other measures in the legislative proposals appear overly broad and, in attempting
to halt the use of a specific financial product, would inadvertently constrain the use of a
much broader range of financial products. In particular, some of the legislative proposals
seek to expand the definition of the term “dividend” for U.S. withholding and sourcing
purposes to include dividend equivalents (i.e., payments pursuant to notional principal
contracts contingent upon or reference to the payment of a dividend) and other similar
payments. It is our understanding that these measures are intended to target investors who
enter into certain equity derivative products solely to avoid U.S. withholding tax. While
we agree that such equity derivatives entered solely for tax avoidance purposes should be
the subject of withholding, it is our view that the language in the legislative proposals is
written too broadly and would also cover equity derivatives that are entered into for
legitimate business reasons. As a consequence, we believe these proposals would
unnecessarily require an intermediary to withhold funds in connection with all equity
derivative transactions. One significant business reason why market participants enter
into equity derivatives is for hedging purposes, including hedging positions taken in U.S.
equity markets. In effect, these legislative proposals could reduce the cost benefit of
equity derivatives and ultimately the liquidity in U.S. and non-U.S. equity markets as a
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result of investors not having access to financial products that allow them to hedge their
risks. We look forward to working with Chairman Rangel, the Subcommittee and other
policy makers to target abusive equity swaps while permitting market participants to
continue trading legitimate equity swaps. MFA plans to submit substantive comments to
this measure and other aspects of the Chairman’s proposal that are consistent with the
purposes of the legislation.

CONCLUSION

MFA strongly supports legislation that seeks to provide regulators with the
necessary tools to detect and prevent tax evasion by U.S. persons engaged in offshore
activities. MFA members are willing to comply with any new compliance framework
that provides regulators with the appropriate amount of information to enforce U.S
federal tax law. However, it is important that such framework does not impose excessive
or duplicative administrative burdens on hedge funds and other private investment funds.
As stated above, MFA looks forward to being a constructive participant in working with
the Subcommittee and other policy makers to achieve the intended objectives of the
legislation.

MFA appreciates the opportunity to submit this statement to the Subcommittee.
We would welcome the opportunity to elaborate on these points, or answer any questions
that Subcommittee members or staff may have regarding our views.



80

Prepared Statement of American Bankers Association

Chairman Neal, Ranking Member Tiberi, and Members of the Subcommittee, the
American Bankers Association (“ABA”) appreciates having this opportunity to sub-
mit a written statement for the record of the Subcommittee on Select Revenue
Measures’ November 5, 2009 hearing on H.R. 3933—the Foreign Account Tax Com-
pliance Act of 2009 (the “H.R. 3933”).

The American Bankers Association brings together banks of all sizes and charters
into one association. ABA works to enhance the competitiveness of the nation’s
banking industry and strengthen America’s economy and communities. Its mem-
bers—the majority of which are banks with less than $125 million in assets—rep-
resent over 95 percent of the industry’s $13.3 trillion in assets and employ over 2
million men and women.

The ABA commends the government’s efforts to combat offshore tax evasion and
ensure that all U.S citizens, whether at home or abroad, are in compliance with the
U.S. tax rules. We would be glad to work with the Committee on Ways & Means
(the “Committee”) in its efforts to achieve these goals through clear and targeted
rules that do not unintentionally place undue and unnecessary burdens on any par-
ticular sector(s).

The ABA supports legislation that will ensure that all U.S. citizens and residents
pay their fair share of taxes, and thus, prevent loss of millions of dollars by the U.S.
because of taxpayers that engage in illegal use of offshore accounts to hide taxable
income. It is important that the IRS has the tools necessary to investigate and pros-
ecute U.S. taxpayers that take advantage of the system to evade their tax obliga-
tions, thereby shifting the cost of their actions to law-abiding taxpayers who pay
their taxes. On its face, H.R. 3933 appears to give the government the necessary
tools for improving compliance and achieving the stated goal of ensuring that U.S
taxpayers are not able to hide income abroad. However, as drafted, the legislation
raises a number of issues that must be addressed in order to avoid unintended neg-
ative consequences, and we strongly urge the Committee to focus on those negative
consequences as it continues to examine the issue of offshore tax evasion. With re-
spect to H.R. 3933, we specifically urge the Committee to focus on the following:

¢ the effective date of the legislation is very unrealistic, both from an industry
compliance perspective and an IRS enforcement perspective;

¢ the legislation is so broad in scope and application that it pulls in entities
and activities that are not the intended target of the legislation; and,

¢ IRS/Treasury should be given significant latitude and flexibility in the admin-
istration of these rules, especially with respect to clarification of terms and
definitions included in H.R. 3933 and the imposition or waiver of penalties
under certain circumstances.

It is important to point out that this statement does not attempt to cover H.R
3933 or the topic of offshore tax evasion in a comprehensive manner. Instead, we
are providing very broad and general comments on the logistics of the legislation
from an industry perspective.

Effective Date is Unrealistic

Payments made to a foreign financial institution or foreign nonfinancial entity
after December 31, 2010 will be subject to these rules. The rules relating to offshore
bank account tax reporting and compliance are already very broad and complex.
H.R. 3933 would add significant complexity to existing rules that U.S. withholding
agents would be expected to be able to implement within an insufficient period of
time. In addition to the fact that U.S. withholding agents cannot realistically be ex-
pected to fully comply on such short notice with rules that would need to be further
clarified and fine-tuned, there is no question that the proposed effective date does
not provide sufficient time for the IRS to issue the required regulations, forms, or
guidance that would be necessary for implementing the rules and for withholding
agents to understand and implement them by the effective date.

The legislation would require foreign payees to enter into agreements with the
IRS and, presumably, a list of foreign payees that have entered into such agree-
ments would be made available to U.S. payors in advance of the effective date. For
many foreign financial institutions, much of the information that may be needed to
comply with the proposal may not currently be collected or retained in their cus-
tomer files—for instance, some institutions do not ask (because they are not re-
quired to ask) the questions necessary to determine whether a customer is a U.S.
citizen. Thus, an entity that has decided to participate in the program would have
to set up a process for collecting such information, and there is no assurance that
it will be able to obtain all the information (for maybe hundreds or thousands of
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customers) and have systems and controls ready in order to enter into an agreement
with the IRS by December 31, 2010. Nevertheless, according to the legislation,
payors would be obligated to withhold on every payment that is made to a foreign
financial institution after the effective date in order to avoid penalties, without re-
gard to whether the IRS list is completed within sufficient time for the payors to
work with the information from the IRS. This would create a significant amount of
confusion, including the possibility of a huge interruption in services and activities,
particularly when payees that should not have been subject to withholding challenge
the U.S withholding agent on numerous transactions.

Further, H.R. 3933 would require U.S. withholding agents to engage in oper-
ational and technological overhauls, because their current systems do not collect all
of the information needed to comply with the proposal. For instance, U.S. with-
holding agents do not currently track gross proceeds payments or payments of port-
folio interests on foreign-targeted bearer instruments made to foreign financial insti-
tutions or foreign nonfinancial entities. Since this legislation would require that
they track and withhold on such payments, they would need sufficient lead time to
update their systems. Hence, the proposed effective date is not realistic. In fact, an
effective date cannot be realistically set until Treasury has promulgated the nec-
essary rules or other guidance that would clearly be needed for the implementation
of the Legislation.

Scope and Application Too Broad—Results in Unintended Consequences

The scope and application of H.R. 3933 is overly broad and will lead to certain
unintended consequences. Clearly, the U.S. does not intend to enact legislation that
would disturb legitimate cross-border business activities, impair liquidity and access
to vital capital, or interfere with existing treaty provisions. The permissible goal of
enhancing information reporting that will help identify tax cheats can be attained
without undesirable results that will negatively impact the U.S. economy. This could
be done through legislation that clearly targets the areas of concern rather than
broadly scoping in so many unrelated activities and taxpayers, thereby creating un-
workable rules that result in significant costs to the industry and the economy as
a whole. For instance, the legislation defines “withholdable payment” to include U.S.
source short-term interest, which is treated as original issue discount under current
law and not subject to withholding. Requiring foreign payees to enter into an agree-
ment with the IRS or provide additional documentation may limit the sources of
short-term funding, which banks and other U.S. companies depend on to conduct
their business. ABA recommends that any final legislation include a provision ex-
empting U.S. source short-term interests from the definition of withholdable pay-
ments.

The legislation would impose unnecessary burdens on foreign affiliates of U.S.
withholding agents. Such entities should be exempt from the application of the rules
if they are already subject to the 1099 filing requirements. The legislation would
require a foreign financial institution to enter into an agreement with the Treasury
to provide certain information on U.S. account holders. Such an entity may also
elect to be subject to the same information reporting requirements as a U.S finan-
cial institution (i.e., the 1099 reporting rules). Thus, a foreign financial institution
that is already subject to the 1099 reporting rules (because it is a Qualified Inter-
mediary or a subsidiary of a U.S. financial institution) and files information returns
for its U.S. customers would still be required to go through this onerous exercise.

In addition, the scope of the material advisor reporting requirement is so broad
that it tends to capture all types of services, rather than just advisory services. For
instance, would a U.S. withholding agent that provides a prospectus at a client’s re-
quest be considered a “material advisor?” Unless the rules are clear and specifically
targeted, they would extend beyond the scope of the problem and pull in unintended
activities that have no direct relationship with the goal of combating offshore tax
evasion.

Furthermore, H.R. 3933 would repeal current law foreign-targeted bearer bond
provision. This provision, which allows U.S. issuers to issue debt obligations in bear-
er form as long as they are foreign-targeted, will negatively impact U.S borrowers
because it will cause serious disruptions in their access to non-U.S. bond markets.
The ABA suggests that the impact of this provision be given a lot of scrutiny and
any reasonable alternatives be seriously explored before it is enacted in order to
avoid unnecessary disruptions in the business activities of U.S. bond issuers.

The legislation would also require the U.S. withholding agent to pierce the cor-
porate veil, i.e., look through a foreign corporation to its underlying owners. Thus,
a foreign corporation (except for a publicly traded corporation) that provides a W—
8BEN would be withheld on (at the 30% rate) until and unless the corporation cer-
tifies that it has no substantial U.S. beneficial owners. Clear guidance needs to be
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provided addressing, among other things, rules on how the U.S. withholding agent
should go about verifying this certification or how often this certification would have
to be made. For example, would the verification be based on a form provided by the
foreign company on which the U.S. withholding agent would be allowed to rely with-
out further investigation? If ownership changed, or the percentage of ownership
changed, is the full responsibility on the company to provide an updated form to the
U.S withholding agent, or will this provision require re-solicitation similar to the
current W—8 rules? In addition to the fact that current systems will have to be
changed significantly in order to apply withholding based on more than one criterion
(foreign status based on a W—8) as required under current law, obtaining this infor-
mation will initially be very difficult for U.S withholding agents. The information
that is required by the legislation is not information that is used or needed by finan-
cial institutions. Thus, Congress must allow sufficient time for the industry to un-
derstand the implications, the staffing resources needed, the systems changes need-
ed, the data to be collected, the internal controls to be implemented, etc., so that
the burdens on withholding agents to identify U.S. ownership in foreign companies
can reasonably be accomplished within a reasonable time frame at reasonable costs.

Treasury/IRS Should be Given Flexibility in Administering the Rules

As noted above, H.R. 3933 is too broad and does not clearly define some terms.
Furthermore, the effective date of the Legislation would be incredibly difficult for
the industry to accomplish. As the Treasury and IRS are aware, it took a significant
amount of time for the current Qualified Intermediary rules to be developed and put
in place by the IRS. We believe that it will take a significant amount of time for
the Treasury to get this program in place, and because many issues and terms still
have to be further addressed and clarified, it is important that Treasury be given
a significant amount of flexibility in the administration of the new rules. For in-
stance, as mentioned above, the requirement that payments made to a foreign cor-
poration (that is not publicly traded) be subject to the 30% withholding unless such
entity provides information on its U.S. owners requires clarifying guidance from the
Treasury—which could include the development of a new form for this withholding
provision. As the details are developed, Treasury may uncover problems that it will
need to resolve, and additional flexibility will be important.

Conclusion

Mr. Chairman and Members of the Subcommittee, the ABA supports the purpose
and goal of H.R. 3933. However, unless it is properly and correctly administered,
the intended purpose and goal may not be achieved without undue burdens, signifi-
cant costs, unnecessary confusion and possible interruptions or impairment of some
of the business activities of U.S. financial institutions and their foreign counterpar-
ties. The ABA applauds the Committee’s efforts to combat offshore tax evasion and
looks forward to working with the Committee on this important issue through rules
that are targeted and specifically geared toward achieving the stated purpose and
goal without undue burdens and costs to the industry.

———

Letter of the American Citizens Abroad (ACA)

Dear Sirs:

American Citizens Abroad (ACA), the voice of Americans overseas, is a non-profit,
non-partisan all-volunteer organization that represents the interests of Americans
living and working outside the U.S. to the Executive Branch of the U.S. Govern-
ment, the U.S. Congress, and the U.S. Federal Judiciary to insure that Americans
overseas are treated with equality and fairness. ACA keeps Americans overseas in-
formed and supports their role as informal representatives of the United States.
More can be learned about ACA through our Web site, www.americansabroad.org.

We are submitting this written comment to the hearings on HR 3933 which will
take place on November 5, 2009 and request that this submission be included in
the record. These comments are addressed to the four members of Congress who
jointly issued the Congressional press release of October 27, 2009 supporting HR
3933, as the close coordination between the Senate Finance Committee and the
Ways and Means Committee on this issue is apparent.

American Citizens Abroad is dismayed to see the contents of the proposed For-
eign Account Tax Compliance Act which, if passed, will create a backlash from
foreign governments in response to what is openly referred to overseas as the finan-
cial imperialism of the United States. This legislation aims to significantly expand
the reach of the Qualified Intermediary (QI) regulations. Whereas the current QI
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regulations are concerned principally with investment accounts, the Foreign Ac-
count Tax Compliance Act would apparently cover all bank activity, including
current accounts. As stated in the joint press release, “The Foreign Account Tax
Compliance Act would force foreign financial institutions, foreign trusts, and for-
eign corporations to provide information about their U.S. accountholders, grantors,
and owners, respectively. The nonpartisan Joint Committee on Taxation has esti-
mated the provisions of the Foreign Account Tax Compliance Act would prevent
U.S. individuals from evading $8.5 billion in U.S. tax over the next ten years.” This
legislation would significantly enhance the authority of the Treasury in imposing
the QI regulations and, in fact, requires foreign financial institutions to become po-
licemen for the IRS. The administrative burden and costs associated with compli-
ance will be significant for foreign financial institutions. And the associated legal
risk is perceived as high.

As stated by Chairman Rangel in the Congressional press release, “This bill offers
foreign banks a simple choice—if you wish to access our capital markets, you have
to report on U.S. account holders. I am confident that most banks will do the right
thing and help to make bank secrecy practices a thing of the past.” In the same
press release, Ways and Means Select Revenue Subcommittee Chairman Neal stat-
ed: “I believe this bill provides the Treasury Department with the tools it needs to
crack down on those Americans hiding assets overseas.”

This legislation assumes that banks will submit passively to the U.S. rules and
that business will go on as usual. But this will not be the case. UBS in Switzerland
has already announced that it will no longer accept as a client any American person
residing in the United States. Many other foreign banks are adopting the same pol-
icy in a more discrete way.

With regard to American citizens residing abroad, a group of major UK banks has
already stated that they will close accounts of American citizens if the proposed QI
regulations of January 1, 2010 become effective. We know for a fact that Swiss,
Dutch and Spanish banks are refusing American citizens residing in their countries
as clients and are closing accounts. Do not forget that there are over 5 million
American citizens residing abroad. These people need to maintain foreign bank ac-
counts in the country where they reside to make current payments receive salaries
and hold their investments. The proposed legislation and reinforced QI regulations
will make it all the more difficult for overseas Americans to maintain a bank ac-
count where they reside.

Although ACA understands and sympathizes with the efforts of the U.S. Congress
to close the door to tax cheats, you must remember that most Americans working
and living overseas are not tax cheats but are performing significant services for the
United States in representing American companies and products. The proposed leg-
islation specifically discriminates against one category of U.S. citizens—those resid-
ing overseas. Imagine the uproar if Congress passed a law that all residents of New
York would have their bank accounts submitted to special investigation, including
the total of debits and credits in a year and the maximum balance in the account.

Closing accounts is just one reaction to the U.S. overreach. The United States im-
posing its laws on foreign countries is creating a poisoned atmosphere which will
hinder the positive development of international trade and finance. One Swiss bank
has already publicly announced that it will no longer invest in any American securi-
ties for any of its clients. Since that announcement, which received substantial press
coverage, and the explanation of U.S. tax legislation behind that statement, for-
eigners are already beginning to divest of U.S. stocks. The U.S. Tax Code states that
if a foreigner owns more than $60,000 of U.S. securities at the time of his death,
his estate becomes subject to U.S. inheritance laws. At a time when the United
States should aim to attract foreign capital, its legislation will discourage invest-
ment in the United States. As the United States government depends on foreign in-
vestors to purchase a large share of Treasury bills, the threat of a significant divest-
ment out of the United States is not to be taken lightly.

While there is no doubt that the United States remains a financial powerhouse,
it is no longer the only option for investment purposes. With the U.S. dollar devalu-
ing against other currencies, many individuals are focusing investments in cur-
rencies other than the U.S. dollar. The United States risks losing investment flows
into the country and compromising free flow of trade if people located outside of the
United States view compliance as administratively too burdensome. Furthermore,
the probable restriction on access to bank accounts overseas by American citizens
and corporations will put a restrainer on the free development of trade. The new
movement away from the U.S. stock market is just one form of backlash on Amer-
ican policies, and all of the publicity linked to the bank secrecy issue has made for-
eigners sensitive to the implications of any relationship with the United States.
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The United States also risks facing measures of reciprocity from foreign govern-
ments. In fact, the perspective of the United States on bank secrecy and fiscal para-
dises is very hypocritical. On November 2, 2009, a Financial Secrecy Index was been
published for the first time by the International network for fiscal justice, co-found-
ed by the South Alliance and the Declaration of Bern. Ranking number one in the
overall index of secrecy is Delaware in the United States with a heavy weight in
international transactions. In terms of secrecy, Delaware ranks on a par with the
Cayman Islands, Bermuda and Dubai.

The U.S. one way approach has also been illustrated by the fact that when Mexico
asked for United States assistance in providing the names of Mexican citizens with
money hidden in the United States, the United States refused to collaborate. The
OECD countries are also building up forces to obtain transparency of their nation-
als. This movement will extend to money held in the United States as well as to
other foreign banks.

American Citizens Abroad fears that the current Congressional approach to stop
the few thousand American citizens that evade taxes by imposing its laws on other
nations risks to open up Pandora’s box, to create suspicion and friction with many
other governments and to have a long-term negative impact on U.S. trade and com-
merce in general. The costs to the United States could far exceed the $850 million
annual revenue projected to be collected by the Joint Committee on Taxation due
to the proposed HR 3933. Right now the United States should be encouraging more
foreign trade to increase the nation’s exports, not develop legislation reaching be-
yond its borders, which will hinder that free movement of trade.

American Citizens Abroad supports Congress in its efforts to eliminate tax eva-
sion, but asks that the current legislation be revised and rewritten so as not to dis-
criminate against Americans living and working abroad and not to negatively im-
pact continued foreign investment in the US. ACA feels it imperative to warn Con-
gress of the serious risks for the United States related to the current drafting of
the Foreign Account Tax Compliance Act.

We thank you for your attention.

Sincerely yours,

Marylouise Serrato Jacqueline Bugnion
Executive Director Director

cc: Americans Abroad Caucus

The Honorable Timothy F. Geithner, Secretary of the Treasury

The Honorable Paul Volcker, Chairman, Presidential Task Force on Tax-Code
Review

————

Statement of the American Institute of Certified Public Accountants

The American Institute of Certified Public Accountants thanks the House Ways
and Means Committee for the opportunity to submit this statement for the hearing
on November 5, 2009, on foreign bank account (Form 7D F 90-22.1, Report of For-
eign Bank and Financial Accounts (FBAR)) reporting and related tax compliance
issues.

The AICPA is the national professional organization of certified public account-
ants comprised of approximately 360,000 members. Our members advise clients of
federal, state and international tax matters, and prepare income and other tax re-
turns for millions of Americans. Our members provide services to individuals, not-
for-profit organizations, small and medium-sized business, as well as America’s larg-
est businesses.

General Comments

We thank the Internal Revenue Service (IRS) and the Department of Treasury
(Treasury) for the various announcements! this year, providing FBAR form filing
relief and extending the 2008 (and prior years) FBAR form due date for certain per-
sons. We also appreciate the continuing dialogue we have had over the past several

1 Announcement 2009-51 and IR-2009-58, released June 5, 2009; Notice 2009-62, released
August 7, 2009; IR-2009-84, released September 21, 2009; “Frequently Asked Questions”
(FAQs) on the Voluntary Disclosure Initiative, posted on the IRS website May 6, 2009, and
modified July 31, 2009; additional FAQs added June 24, 2009, and August 25, 2009, FAQs on
the FBAR form, posted on the IRS website March 13, 2009, and modified July 1, 2009; and the
Voluntary Disclosure Initiative, announced March 26, 2009.
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years with various government officials responsible for the FBAR form and the Vol-
untary Disclosure Initiative.

However, many of our members remain concerned about the potential breadth of
the newly revised form, effective for the 2008 calendar year (i.e., filed starting on
January 1, 2009), and are confused as to the specific application of the filing re-
quirements to their clients’ circumstances. Because of the substantial penalties po-
tentially applicable to taxpayers who do not comply with the FBAR form filing re-
quirements and the lack of regulations and written guidance (other than the form
instructions), we request written guidance addressing the issues discussed below.

Specific Comments

Based on member feedback on the FBAR form over the past few years, the AICPA
suggests the following (elaborations on each are contained later in the letter):

1. Taxpayers should be assured that until definitive FBAR regulations and rul-
ings are issued, they can rely upon information on the IRS website, including
FAQs and similar information, and Internal Revenue Code (IRC) definitions in
complying with the FBAR form requirements.

2. The FBAR form should be considered timely filed when timely mailed (or e-
filed), rather than when timely “received,” similar to the “mailbox” rule for fil-
ing all tax and information returns.

3. The FBAR form due date should be changed from June 30 to October 15, or
an automatic extension should be available for October 15 filing.

4. The FBAR form should continue to apply only to U.S. persons, but if it is de-
cided that non-U.S. persons must file FBAR forms, such requirement should
be adopted prospectively and with clear definitions.

5. An FBAR form filing requirement with respect to foreign accounts held by a
trust should be imposed only on U.S. settlors/transferors and U.S. trustees of
the trust. Also, any U.S. person who is considered to have control of the trust
as a grantor under IRC Section 679 should be required to file an FBAR form
if the trust has a foreign account. If it is nonetheless decided that additional
reporting is required by foreign trust beneficiaries, only trust beneficiaries who
receive a distribution from a foreign trust should be required to file an FBAR
form, reporting the receipt of the distribution.

6. When Treasury and IRS clarify the rules regarding a comingled account for
FBAR form filing purposes, we recommend the FBAR form filing requirement,
if any, be limited to the current year and applied prospectively, rather than
retroactively, and that no FBAR form reporting be required for foreign finan-
cial accounts owned by any comingled account that is itself an entity and a re-
portable financial account.

7. When Treasury and IRS clarify the rules regarding which taxpayers are con-
sidered to have signature authority over a foreign bank or financial account for
FBAR form filing purposes, we recommend that the FBAR form filing require-
ment, if any, be limited to the current year and applied prospectively, rather
than retroactively.

8. Regarding delinquent FBAR forms, Treasury and IRS should provide guidance
and relief regarding their filing, including reasonable cause for waiver of pen-
alties. Guidance and relief are needed (consistent with FAQ# 9, posted on the
IRS website on May 6, 2009) for those who reported all their income and paid
all their taxes on the foreign accounts, but did not file FBAR forms, as well
as for those with unreported income and taxes due who also did not file FBAR
forms.

9. The IRS Office of Professional Responsibility (OPR) should work with the tax
practitioner community in formulating more comprehensive guidance for FBAR
form purposes before the practitioner due diligence guidance under Circular
230 goes into effect.

Each of the above comments is explained in further detail below.

1. Taxpayers should be assured that, until definitive FBAR regulations and rul-
ings are issued, they can rely upon information on the IRS website, including
FAQs and similar information, and IRC definitions in complying with the
FBAR form requirements.

If information on the IRS website is deleted or superseded prior to the issuance
of more formal guidance, taxpayers should not be penalized for relying on informa-
tion on the IRS website at the time they, or their advisors, access it.

IRS and Treasury should establish a clear procedure for requesting FBAR form
rulings (authorized by 31 C.F.R. Section 103.56(g)) that is similar to the existing
ruling process/procedures for requesting tax private letter rulings (PLRs) from the
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IRS, and the IRS should release sanitized FBAR form rulings similar to what is
done with tax PLRs.

Also, IRS and Treasury should use terms and definitions from the IRC with which
taxpayers and practitioners already are familiar rather than developing a new set
of definitions for FBAR form purposes.

2. The FBAR form should be considered timely filed when timely mailed (or e-
filed), rather than when timely “received,” similar to the “mailbox” rule for fil-
ing all tax and information returns.

If the “mailbox” rule is not adopted for FBAR form purposes, all IRS websites
(and websites of U.S. embassies and consulates), publications, instructions, re-
sponses, and references to the filing of an FBAR form should be clarified to say “re-
ceived by” rather than “filed by” or “mailed by.” The “received by” rule, as it cur-
rently stands, is a trap for the unwary since it differs from the filing requirements
that apply to all tax and information return filing rules.

IRS and Treasury should allow and encourage taxpayers to efile the FBAR form.

A grace period of at least 10 days should continue to apply for FBAR form filings
because there is no tax due.

We recommend proof of timely filing include: (1) hand-delivery of the FBAR form
with receipt of a date stamp at an IRS district office, and (2) use of USPS certified
receipts or other proof of mailing alternatives available for tax forms.

We also suggest that a street address and phone number (rather than just the
current P.O. Box) be added to the instructions to enable a taxpayer (including a
non-resident of the U.S.) to use an overnight delivery service to deliver the FBAR
form to the IRS.

3. The FBAR form due date should be changed from June 30 to October 15, or

an automatic extension should be available for October 15 filing.

Taxpayers with the financial resources to purchase offshore investments or busi-
ness interests are very likely to request an extension of time to file their income
tax returns. Complete filing information from foreign sources is rarely available
until mid-summer or later. As a result, the amount and details of offshore accounts
are often not known until after June 30.

Taxpayers often do not have all the information (such as Schedules K-1 and foot-
notes thereto) that may be needed to complete the FBAR form by June 30. Many
investors do not receive their Schedules K-1 until well after June 30 (many are re-
ceived in September). Furthermore, if a taxpayer’s investment advisor purchases a
foreign investment, such as a hedge fund, on behalf of the taxpayer, the investor
may not be aware of this except to the extent that a short entry is included on a
monthly statement. People who utilize investment advisors typically have multiple
accounts, and each account has a monthly statement that can run tens of pages.
The investor may, therefore, have no idea of the new investment in the foreign
hedge fund and the taxpayer’s tax preparer may not be made aware of this until
receipt of the Schedule K-1 for the initial year of investment, which will in many
cases be well after June 30.

Few taxpayers understand the full scope of the phrase “foreign financial account”
or the concept of indirect (constructive) ownership. Thus, they are unlikely to inform
their tax preparer of their need to file the FBAR form or to provide all information
necessary to file by June 30. Because the definition of a foreign financial account
is a complex determination, especially if indirect ownership is involved, preparers
are more likely to discover that there is indirect ownership of a foreign financial ac-
count when they are preparing the income tax return for the individual later in the
year. For example, an individual may own a controlled foreign corporation (CFC)
that might have a foreign bank account; however, the individual generally files the
Form 1040 after June 30 because of Schedules K-1 that are not yet received or the
inability to obtain the CFC information for the individual’s Form 5471 by June 30.
The tax practitioner might not even be aware of the CFC or be in a position to in-
form the client of the need to file an FBAR form until well after June 30.

No other tax form is due on June 30, so many taxpayers are not aware of, or ac-
customed to, the need to provide their tax preparers with information by this June
30 due date. In addition, taxpayers are not accustomed to having a filing require-
ment for which there is no extension. It also takes a lot of time for many taxpayers
to gather the information required to prepare the FBAR form. For the above rea-
sons, and in light of the potentially significant penalties involved, the FBAR form
due date should be on or after October 15 to conform to the extended due date for
the vast majority of individuals. This would also ensure that the FBAR form due
date is after the extended filing deadline for calendar year-end entities, so most tax-
payers will have reviewed their prior calendar year filing requirements and disclo-
sures to ensure that complete and accurate FBAR forms are filed rather than hav-
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ing to file late or amended FBAR forms due to Schedules K-1 received after June
30

4. The FBAR form should continue to apply only to U.S. persons, but if it is de-
cided that non-U.S. persons must file FBAR forms, such requirement should be
adopted prospectively and with clear definitions.

The policy provided in Announcement 2009-51, adopting for 2008 and prior-year
FBAR form filings the definition of “in and doing business in the U.S.” that was
provided in the pre-October 2008 instructions for the FBAR form, should be adopted
for 2009 FBAR form filings and all future years. The FBAR form should not apply
to those meeting the IRC section 7701(b) definition of a non-U.S. person. Special
elections to be treated as a U.S. person for non-FBAR form purposes and treaty-
based return filings should not require an FBAR form filing.

Despite our urging to restrict FBAR forms to U.S. persons, if Treasury and IRS
decide to require non-U.S. persons to file FBAR forms, we encourage careful thought
and clear definitions, and that such treatment be adopted only prospectively.

5. An FBAR form filing requirement with respect to foreign accounts held by a
trust should be itmposed only on U.S. settlors/transferors and U.S. trustees of
the trust. Also, any U.S. person who is considered to have control of the trust
as a grantor under IRC Section 679 should be required to file an FBAR form
if the trust has a foreign account. If it is nonetheless decided that additional
reporting is required by foreign trust beneficiaries, only trust beneficiaries who
receive a distribution from a foreign trust should be required to file an FBAR
form, reporting the receipt of the distribution.

Beneficiaries of a foreign or domestic trust should not be required to file an FBAR
form. Beneficiaries will in most cases not have access to a trust’s foreign account
information. Beneficiaries often are not aware of, or able to calculate, their percent
interest in trust current income and assets (and the trustees may not share that
information) so it is often difficult or impossible for many beneficiaries to complete
an accurate, timely, and complete FBAR form. In some instances, a U.S. person may
not even be aware he or she is a beneficiary of a trust until a distribution is made.
Form 3520 is required to be filed by U.S. persons receiving distributions from for-
eign trusts. Likewise, beneficiaries who receive a distribution from a domestic trust
will receive a Form 1041, Schedule K-1 and are required to include any income aris-
ing from the distribution on their individual income tax return. Therefore, bene-
ficiaries already are required to report any distributions, and income included in
such distributions, from trusts. A U.S. settlor or transferor or a U.S. trustee to a
trust which owns a foreign bank account is much more likely to have access to and
knowledge of the trust’s assets than the beneficiary.

If it is nonetheless decided that additional reporting is required by foreign trust
beneficiaries, despite our recommendation and concerns mentioned above, only bene-
ficiaries who receive a distribution from a foreign trust should be required to file
an FBAR form, reporting the receipt of the distribution. This provides reporting
when there is income involved and is easier and simpler to administer and with
which to comply. If there is no distribution from the trust, an FBAR form should
not be required unless the person is considered to have control of the trust as a
grantor under IRC Section 679.

In all cases, U.S. settlers/transferors, and trustees of trusts with a foreign account
should be required to file an FBAR form.

6. When Treasury and IRS clarify the rules regarding a comingled account for
FBAR form filing purposes, we recommend the FBAR form filing requirement,
if any, be limited to the current year and applied prospectively, rather than
retroactively, and that no FBAR form reporting be required for foreign financial
accounts owned by any comingled account that is itself an entity and a report-
able financial account.

We appreciate the IRS Notice 2009—62 delay until June 30, 2010, for the FBAR
form filing for the 2008 and prior-year calendar year FBAR form filings for persons
with signature authority over, but no financial interest in, a foreign financial ac-
count, and for persons with a financial interest in, or signature authority over, a
foreign comingled fund. We note that both issues continue to concern our members.

It would be extremely difficult and an administrative burden for taxpayers to go
back multiple years and research whether an account would have required an FBAR
form filing and gather the information required. The new definitions and clarifica-
tions should apply only prospectively.

We also suggest that when taxpayers own an interest in a foreign pooled invest-
ment account that is an entity, such as a mutual fund or hedge fund that is itself
a reportable financial account for FBAR form purposes, guidance clarify that FBAR
form reporting is not required with respect to any financial accounts owned by the
foreign pooled investment account.
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7. When Treasury and IRS clarify the rules regarding which taxpayers are consid-
ered to have signature authority over a foreign bank or financial account for
FBAR form filing purposes, we recommend that the FBAR form filing require-
ment, if any, be limited to the current year and applied prospectively, rather
than retroactively.

The signature authority requirement has created significant uncertainty and con-
cern for entities who have assigned various rights over customers’ accounts to em-
ployees within their organizations. Guidance on this should be limited to the current
year and applied prospectively, rather than retroactively.

8. Regarding delinquent FBAR forms, Treasury and IRS should provide guidance
and relief regarding their filing, including reasonable cause for waiver of pen-
alties. Guidance and relief are needed (consistent with FAQ# 9, posted on the
IRS website on May 6, 2009) for those who reported all their income and paid
all their taxes on the foreign accounts, but did not file FBAR forms, as well as
ﬁor those with unreported income and taxes due who also did not file FBAR
orms.

The Voluntary Disclosure Initiative served its purpose in bringing more taxpayers
into the system. We encourage IRS and Treasury to continue that program and
work with taxpayers to increase compliance in this area without unnecessarily
harsh civil or criminal penalties for coming forward. We also request an extension
of the relief provided by the IRS in FAQ #9 regarding delinquent FBAR forms when
all income was reported and taxes paid. Finally, we urge the IRS and Treasury to
provide an adjustment of the penalty when the amount of unpaid tax on the pre-
viously unreported income from the foreign bank account is less than the penalty.

9. The IRS Office of Professional Responsibility (OPR) should work with the tax
practitioner community in formulating more comprehensive guidance for FBAR
form purposes before the practitioner due diligence guidance under Circular 230
goes into effect.

Although we appreciate the importance of due diligence in preparing tax and in-
formation returns, in view of the significant open questions and lack of clear defini-
tions in the FBAR form context, in combination with the potentially onerous pen-
alties involved, we recommend that OPR work with the tax practitioner community
in formulating more comprehensive guidance before the due diligence guidance goes
into effect.

EE S S

We welcome the opportunity to discuss our comments further with you or others
at the House Ways and Means Committee Select Revenue Subcommittee.

——

Jo Van de Velde, letter

Dear Chairman Rangel and Chairman Neal,

We, Euroclear Bank, welcome the opportunity to comment on the proposed For-
eign Account Tax Compliance Act of 2009 (“the Bill”).

Euroclear Bank is an International Central Securities Depositary (ICSD), and the
world’s largest clearance and settlement system for internationally traded securities.
We serve close to 1,500 major financial institutions located in more than 80 coun-
tries across the globe. Securities are accepted for deposit into Euroclear Bank if they
are, or are expected to be, actively traded in the international markets or held in
quantity by our clients. We have provided settlement and related securities services
for cross-border transactions involving Eurobonds for more than 40 years. Over this
time, we have acquired considerable experience in dealing with international prod-
ucts, financial institutions, and investors. The provision of an efficient withholding
tax relief service is an important part of our extensive range of custody services:
we are a therefore a Qualified Intermediary (QI) for U.S. tax purposes and have as-
sumed primary Non-Resident Alien and backup withholding responsibility.

We have seen the representations on the proposed new reporting and withholding
obligations for Foreign Financial Institutions (FFIs) and the TEFRA repeal! made
by market associations such as the International Capital Market Association
(ICMA), the International Capital Market Services Association (ICMSA), the Euro-
pean Banking Federation (EBF) and the Securities Industry and Financial Markets
Association (SIFMA). We confirm the prevailing sentiment that the Bill addresses

1i.e. the repeal of the rules permitting the issuance of foreign-targeted bearer bonds in compli-
ance with the requirements of the Tax Equity and Fiscal Responsibility Act of 1982.
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valid concerns but may be overlooking both the implementation complexity and the
market impacts of the proposed changes.

Section 101, Information Reporting and Withholding by Foreign Financial
Institutions
The proposed new reporting and withholding regime for FFIs contemplated by
Section 101 of the Bill is of some concern to us (and indeed the other entities of
the Euroclear group). Our detailed formal submissions on this point are being made
through the European Banking Federation, but on a high level we would ask you
to take the following considerations into account:

¢ Timeframe: Implementing Section 101 will be very complex and thus very re-
source-consuming for industry players. We urge you to give the Treasury De-
partment the necessary powers and time to propose a workable implementa-
tion plan. We consider that at least two years will be required from the time
that definitive Treasury regulations are adopted;

¢ Proportionality: Even those already acting as QIs today will face significant
additional system developments, running and compliance costs, which may
discourage them from entering an FFI agreement if the Bill is not carefully
implemented in order to limit the additional burden to the smallest extent
necessary to capture U.S. account information. On this note we would:

) ask you to consider removing gross proceeds from the definition of
“withholdable payment” in proposed Sec.1473(1). Most FFIs simply do not
have the systems in place to withhold on such payments (even QIs are not
currently required to withhold on such payments). The inclusion of “gross
proceeds” thus renders the FFI agreement more onerous than the existing
QI agreement. This makes it less likely that FFIs will sign an FFI agree-
ment, which we understand to be contrary to the aim of the legislation.
Moreover, under the proposed information reporting requirements the IRS/
Treasury will obtain the requisite information on U.S. accounts (and per-
sons): we consider therefore the burden created by the inclusion of gross pro-
ceeds to be disproportionate to the aim of the Bill;

and

(i1) propose that the Treasury Department be given the necessary flexibility to
craft regulations which exclude certain payments and entities from the
scope of the Act where there is a low risk of tax avoidance.

Section 102, Repeal of Certain Foreign Exceptions to Registered Bond Re-
quirements

Our standpoint as ICSD gives us a unique overview of bond issuances in the
international capital markets. We can see that the market has overwhelmingly
adopted the bearer legal form as the preferred form for security issuance, moving
from definitive bearer instruments at the market’s inception to a custody structure
where global bearer notes are now immobilised with ICSDs such as Euroclear Bank
and settle through a book-entry system. Approximately 80% of the securities held
in Euroclear Bank have been issued in global immobilised bearer form under the
TEFRA D rule, regardless of the nationality of the issuer (U.S. or non-U.S.).

In the perlod from 2008-2009, admittedly a very difficult time for both the mar-
kets and the issuers, it may be ‘of interest for you to note that as much as 85% of
all Eurobond issues brought to the market was 1in immobilised bearer form.

The issuance of global immobilised bearer bonds is thus the norm in the market
and represents a very important and efficient funding vehicle for all issuers, U.S.
or non-U.S.

The proposed elimination of the foreign-targeted bearer bond exceptions, on which
the market currently is based, would inevitably lead to wide-spread market disrup-
tion and would impose substantial costs and additional complexities on market ac-
tors in order to comply with the new requirements (different legal documentation,
additional registration services, additional tax certification and tax processing proce-
dures, etc).

Given that these bond issues are foreign-targeted, that they are only bearer in a
very technical sense, that the mechanisms in place under the TEFRA rules already
provide safeguards against offering to U.S. persons, and that under the proposed
Section 101 regime the Treasury/IRS should obtain enhanced information on invest-
ments held by U.S. persons, we consider that the TEFRA repeal may produce mar-
ginal benefits in terms of reducing U.S. tax avoidance compared with the disruption
it may cause to the €8 trillion Eurobond market.

In light of these considerations, we recommend that you reconsider the repeal of
the foreign-targeted bearer bond exceptions (which exceptions appear to have helped
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maintain a level-playing field in terms of access to the international capital mar-
kets).

Should the repeal of these exceptions be nevertheless adopted, Euroclear Bank
supports the recommendation made by other industry groups that Congress re-
quests a report regarding the potential consequences of the repeal of the foreign-
targeted bearer bond exceptions. We also recommend that the final legislative provi-
sion limits clearly the repeal to securities issued by U.S.-incorporated entities, in
order to avoid uncertainty over the extra-territorial application of U.S. tax laws and
to avoid extending market disruption to non-U.S. issuers. If it were felt necessary
to cater for the needs of U.S. issuers (while also recognising the global immobilised
form in which most bearer bonds are now held), you might consider granting the
Treasury Department discretion to issue regulations to determine the circumstances
in which bearer debt held in a clearing system may be considered registered for U.S.
tax purposes.

We thank you for the opportunity to voice our concerns on the proposed legislation
if it were to be passed in its current form. We hope the comments and the rec-
ommendations presented above will be considered and provide useful guidance in
the drafting of the definitive Bill.

Yours sincerely,

Jo Van de Velde
Managing Director, Head of Product Management
Euroclear SA/NV

——
The Securities Industry and Financial Markets Association, letter

Dear Chairman Neal and Ranking Member Tiberi,

The Securities Industry and Financial Markets Association (SIFMA)! welcomes
the opportunity to submit comments on the Foreign Account Tax Compliance Act
of 2009, H.R. 3933 (the Bill), which was introduced on October 27, 2009, by House
Ways and Means Committee Chairman Charles B. Rangel (D-NY) and House Ways
ang Means Select Revenue Measures Subcommittee Chairman Richard E. Neal (D-
MA).2

SIFMA shares the objectives of the bill’s sponsors, and the Obama Administra-
tion, in improving offshore tax compliance. SIFMA also welcomes the fact that the
Bill is responsive to a number of important concerns that were expressed in its ear-
lier comment letter, dated August 31, 2009, regarding the related offshore tax com-
pliance proposals included in the General Explanation of the Administration’s Fiscal
Year 2010 Revenue Proposals.

This letter comments on several aspects of the Bill primarily relating to the ex-
pansive new information reporting and withholding regimes that it would impose.
These regimes would create a broad new definition of foreign financial institution
(FFI) and require that these FFIs enter into agreements with the IRS and provide
annual information reporting in order to avoid a new U.S. withholding tax on U.S.
source dividends, interest, and other FDAP income, as well as U.S.-related gross
proceeds. They would also impose related information reporting and withholding re-
quirements in respect of payments made to non-financial foreign entities (FEs).

In evaluating the Bill, SIFMA has proceeded on the basis of five core observa-
tions:

¢ The principal goal of the Bill, which SIFMA supports, is to collect tax from
U.S. taxpayers who have been evading their responsibilities by investing
through FFIs and FEs that have thus far been generally free of reporting ob-
ligations to the IRS.

1STFMA brings together the shared interests of securities firms, banks, and asset managers.
SIFMA’s mission is to promote policies and practices that work to expand and perfect markets,
foster the development of new products and services, and create efficiencies for member firms,
while preserving and enhancing the public’s trust and confidence in the markets and the indus-
try. SIFMA works to represent its members’ interests locally and globally. It has offices in New
York, Washington D.C., and London and its associated firm, the Asia Securities Industry and
Financial Markets Association, is based in Hong Kong.

2A companion bill, S. 1934, was introduced on the same day by Senate Finance Committee
Chairman Max Baucus (D-MT) and Senator John Kerry (D-MA). Also on October 27, an accom-
panying technical explanation prepared by the Staff of the Joint Committee on Taxation (the
JCT Report) was released.
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¢ To achieve this goal, the Bill would impose the risk of a punitive withholding
tax on a very broad class of U.S.-related payments (including gross proceeds)
to a broad class of foreign investors, unless relevant FFIs and FEs agree to
provide information to the IRS regarding their U.S. account holders and own-
ers. Accordingly, the withholding tax would function as a hammer to encour-
age information reporting.

¢ Although the withholding tax would hopefully not need to be utilized, if it
were actually collected, it could cause a decline in inbound investment that
would significantly increase the global financing costs of U.S. issuers (as de-
scribed in more detail below).

* Even if the Bill functioned as planned, and the withholding tax were not actu-
ally collected, the new information reporting and withholding regimes would
require the development and implementation of extensive new compliance
systems by FFIs, FEs, and withholding agents.

¢ In order to achieve the Bill’s goals without causing market disruption, finan-
cial institutions and other market participants will need clear statutory rules
as well as supporting legislative history that explains the rules’ context and
intended meaning. They will also need precise regulatory guidance that is
published in advance of the time that both the information reporting and
withholding requirements of the Bill would take effect.

SIFMA looks forward to working with the Congress and the Treasury Department
in crafting the details of the Bill and its accompanying regulatory implementation.
In the remainder of this letter, SIFMA proposes the following specific comments on
the hBill,ffwhich are intended to assist the Congress and the Treasury Department
in this effort:

(1) Delay the effective date of the information reporting and withholding re-
quirements.

(2) Exclude short-term obligations from the withholding tax.

(3) Defer repeal of the foreign-targeted bearer bond exception until it can be
studied further.

(4) Simplify and extend the grandfather rule for existing registered debt.

(5) Provide a grandfather rule for existing securitization vehicles.

(6) Exclude U.S. payors and Schedule K-1 filers from the FFI definition.

(7) Provide workable procedures for reliance on certifications by FFIs.

(8) Establish commercially reasonable standards for identifying U.S. accounts
and foreign entities with substantial U.S. ownership.

(9) Provide a uniform 10 percent test for substantial U.S. owner status.

(10) Revise carve-outs for corporations and tax-exempt entities.

(11) Exempt separate depository accounts not exceeding $50,000.

(12) Allow simplified Form 1099 reporting by FFIs.

(13) Allow FFIs to receive refunds or credits of the withholding tax in addi-
tional cases.

(14) Coordinate with other withholding and information reporting provisions.

(15) Provide for further limits to the definition of withholdable payment.

(16) Address tiering issues.

Comment 1: Delay the Effective Date of the Information Reporting and
Withholding Requirements.

The Bill should provide adequate time for the development of the extensive regu-
latory guidance and compliance systems that will be necessary to implement the new
information reporting and withholding regimes.3

The information reporting and withholding provisions of the Bill applicable to
FFIs and FEs are proposed to be effective for payments made after December 31,
2010. SIFMA believes that this proposed effective date should be substantially de-
layed. These provisions of the Bill are by their nature not self-implementing, and
will require the Treasury Department and the IRS to develop detailed and complex
regulations, reporting agreements, certification forms, and other guidance. Based on
recent experience, it is reasonable to expect that it will take more than one year
for a proposed version of the implementing regulations to be produced and that sub-
stantial comments will be submitted on the proposed regulations by the affected
parties.4 In this regard, the regulatory process will need to take into account the

3 Section 101(d) of the Bill.

4For example, the new basis reporting rules of sections 6045(g) & (h), 6045A, and 6045B were
first proposed by the Joint Committee on Taxation in its August 3, 2006, report on Additional
Options to Improve Tax Compliance. They were eventually enacted into law in October 2008.
Thus far, the Treasury Department and the IRS have not issued proposed versions of any of

Continued
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large number of FFIs, FEs, and withholding agents who will be directly affected by
the regulations (including a significant number of entities that have not previously
had occasion to deal with U.S. tax compliance rules), as well as the many compa-
nies, investors, and depositors who will be indirectly affected. Moreover, once a sub-
stantial comment process has run its course and implementing regulations are final-
ized, it is reasonable to expect that the IRS will need a substantial amount of time
to draft and then enter into the required reporting agreements with FFIs.5 Finally,
but most importantly if the goals of the Bill are to be achieved, FFIs, FEs, and with-
holding agents will need a substantial amount of time to develop and implement the
réqlclessary compliance systems to perform their duties under the agreements and the
1

The Bill will require an unprecedented level of U.S. tax information gathering and
reporting by foreign entities that have not traditionally engaged in such efforts.
Even for a seasoned U.S. financial institution, expanding existing U.S. tax informa-
tion reporting systems to satisfy the requirements of the Bill would be time con-
suming and expensive. For an FFI that has no existing U.S. tax information report-
ing systems, complying with the requirements of the Bill will be a monumental task,
which will require the hiring of numerous additional employees, the creation of ex-
tensive new information technology systems, and the training of large numbers of
current workers. The ability of FFIs to engage in such efforts on a short time frame
(or, indeed, at all) cannot be presumed.

SIFMA believes that the implementation of the necessary compliance systems for
the information reporting and withholding regimes will take at least two years from
the date that all applicable regulatory guidance is finalized (including the publica-
tion of a model reporting agreement). Therefore, SIFMA recommends that the new
information reporting and withholding regimes not enter into force until at least
three years after the date of enactment of the Bill. In order to plan for unforeseen
issues and avoid market disruption, SIFMA also believes that it is critical that the
Bill authorize the Secretary of the Treasury to postpone the effective date of the in-
formation reporting and/or withholding regimes as needed. The delay in the effective
date of the withholding provisions will also benefit the IRS, which will be required
to establish and implement a system to provide refunds and credits for the with-
holding tax.

Comment 2: Exclude Short-Term Obligations from the Withholding Tax.

An exception from the withholding provisions of the Bill should be provided for
short-term obligations, in order not to disrupt the ability of U.S. issuers to obtain
funding from foreign investors that have historically invested in the United States
for short-term liquidity purposes.®

Many large U.S. financial institutions and other U.S. issuers derive billions of dol-
lars of funding through the issuance of short-term debt instruments (such as com-
mercial paper) in foreign markets, to entities that would be treated as FFIs. These
funding sources are relied on, in part, to support substantial domestic lending to
large and small businesses, as well as to mortgagors and credit card holders. To the
extent that these foreign lenders receive little or no other U.S. source income, they
will likely not be willing to enter into information reporting agreements with the
IRS. It can also be expected that they will be unwilling to incur any risk of a 30
percent withholding tax on the principal amount of their investment, which the Bill
would create. As a consequence, such investors could substantially decline as a
funding source for U.S. financial institutions and other U.S. issuers.

SIFMA believes that the Bill should carefully balance its tax compliance objec-
tives against the need for U.S. financial institutions and other U.S. issuers to read-
ily finance themselves. Although many U.S. issuers may be able to replace the af-
fected borrowings with funds from other sources (at possibly higher rates), the

the regulations that will be necessary to implement the rules. Unless otherwise indicated, sec-
tion references herein are to the Internal Revenue Code of 1986, as amended (the Code).

5We note, for example, that the IRS did not provide a first draft of the much needed Model
Qualified Intermediary Agreement until January 1999, despite the fact that the qualified inter-
mediary (QI) regime was first introduced in proposed regulations issued in April 1996 and that
final regulations were issued in October 1997. The absence of this Model Qualified Intermediary
Agreement and the fact that necessary refinements to certain critical sections of the final regu-
lations occurred after 1997 caused the effective date of the final regulations to be postponed
multiple times to, eventually, January 2001. As another example, we note that the IRS intro-
duced temporary regulations in November 1987 that required payors to send backup with-
holding notices (B—Notices) to payees informing them that they had provided an incorrect tax-
payer identification number and that they would be subject to backup withholding tax if this
failure were not timely rectified. The IRS did not provide payors with a model B—Notice, how-
ever, until August 1989.

6 Proposed section 1473(1).
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weaker or less creditworthy U.S. issuers may suffer funding shortfalls. In the case
of U.S. financial institutions, such shortfalls could significantly limit their lending
into the domestic market or even challenge their viability. For this reason, SIFMA
suggests that the definition of a withholdable payment contain an exclusion for in-
terest and gross proceeds payments made in respect of obligations of U.S. issuers
with a term not exceeding 183 days. Such an exclusion would be consistent with
longstanding exemptions for short-term debt instruments in other provisions of the
Code’s exemptions which reflect a long-held belief that such instruments do not lend
themselves to tax evasion.” In this regard, SIFMA believes that FFIs and FEs will
be powerfully motivated to comply with the information reporting provisions of the
Bill because the potential withholding tax would still apply to longer term obliga-
tions, Treasury securities, U.S. equity securities, and other obligations that pay U.S.
source income. To allay any concerns that FFIs or FEs could abuse a short-term ob-
ligation exception by continuously rolling over short-term obligations, SIFMA would
suggest that the Bill provide that a debt instrument would be considered short-term
only if payments thereon would qualify under section 871(g) as exempt from non-
resident gross income and withholding tax (for which the same abuse considerations
apply). As an alternative, and at a minimum, SIFMA believes that the Secretary
of the Treasury should be given authority to identify situations where short-term
obligations may be exempted from the withholding tax because they do not create
a significant opportunity for abuse.

Comment 3: Defer Repeal of the Foreign-Targeted Bearer Bond Exception
Until It Can Be Studied Further.

The consequences of the repeal of the foreign-targeted bearer bond exception should
be subjected to further study before such exception is repealed, in order to prevent
restricting U.S. issuers’ access to non-U.S. markets. Additionally, the disparity be-
tween the repeal’s effective date and the effective date of the new information report-
ing and withholding rules should be eliminated. 8

Since 1982, the TEFRA rules generally have allowed U.S. issuers to issue debt
obligations in bearer form, so long as the obligations are issued under arrangements
reasonably designed to ensure their sale to non-U.S. persons (the foreign-targeted
bearer bond exception). The Bill would repeal this exception to the registration re-
quirement.

SIFMA believes that the repeal of the foreign-targeted bearer bond exception may
restrict access to a number of non-U.S. markets in a manner that would adversely
affect U.S. borrowers. In a number of markets, securities traditionally have been
issued in bearer form. In some of those markets (e.g., Japan), it may not be feasible
to issue securities in registered form, or there may not be sufficiently well developed
mechanisms in place to permit the effective collection of Form W-8s. Thus, U.S.
issuers would be unable to issue debt in such markets under the Bill, or would be
able to do so only in a manner that causes interest on the obligations to be subject
to withholding tax at a 30 percent rate, effectively precluding them from raising
funds in these markets. In addition, even in markets in which it is feasible to issue
securities in registered form, the transition to such issuances may create substantial
market disruptions if it is not the current market norm.

In this regard, it is worth noting that most bearer bonds are currently bearer in
only a very technical sense, since most beneficial interests in such bonds are held
through Euroclear or other book-entry clearing systems. As a consequence, it seems
unlikely that such instruments would pose any special risks of tax evasion under
the Bill, since the information reporting and withholding provisions of the Bill could
generally be applied to payments in respect of such securities in the same manner
as for payments in respect of registered bonds (in each case for bonds issued after
the applicable grandfather date).

In order to prevent unwarranted disruption to the borrowing ability of U.S.
issuers in situations where the risk of U.S. tax evasion seems miniscule, SIFMA rec-
ommends that the Congress direct the Treasury Department to study the potential
consequences of the repeal of the foreign-targeted bearer bond exception and pre-
pare a report regarding such a repeal before any action is taken. In this regard, one
alternative to a complete repeal that the Treasury Department might wish to con-
sider would be a more limited prohibition that focused solely on bearer bonds in de-
ﬁniti;re form (i.e., those not held through Euroclear or other book-entry clearing sys-
tems).

7For example, interest and original issue discount on an obligation with a term of 183 days
or less are generally exempt from current nonresident gross income and withholding tax. See
section 871(g)(1)(B)(1).

8Sections 102(d) and 101(d)(2)(A) of the Bill.
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In addition to the foregoing considerations, there appears to be an inadvertent
glitch in the effective date provisions of the Bill relating to the repeal of the foreign-
targeted bearer bond exception. In general, the repeal of the foreign-targeted bearer
bond exception would be effective for obligations issued more than 180-days after
the date of the Bill’s enactment. The new information reporting and withholding
rules, however, would apply to any bearer-form obligation that is issued by a U.S.
issuer after the date of first Committee action. As a consequence, the Bill would cre-
ate two categories of U.S.-issued bearer bonds, one that is subject to the new infor-
mation reporting and withholding regimes and one that is not. SIFMA believes that
this result was not intended, and suggests that, if the repeal of the foreign-targeted
bearer bond exception is retained, the effective date of the information reporting and
withholding rules should be conformed, by grandfathering bearer-form obligations
issued prior to the effective date of the repeal of the foreign-targeted bearer bond
exception.

Comment 4: Simplify and Extend the Grandfather Rule for Existing Reg-
istered Debt.

To avoid market confusion and disruption, the grandfather rule for existing reg-
istered debt should be simplified and extended to exempt all registered debt instru-
ments that are outstanding on the effective date of the new information reporting and
withholding regimes and that contain an issuer gross-up provision. 9

The FFI and FE information reporting and withholding regimes are proposed to
be effective for all registered form debt instruments of U.S. issuers, unless the debt
is outstanding on the date of first Committee action and includes a provision under
which the issuer would be obligated to make gross-up payments by reason of the
Bill. This grandfather provision has already led to substantial market uncertainty
as to whether many instruments will or will not be eligible for its protection, and
would be very difficult for withholding agents to apply. As one example, gross-up
provisions frequently allow an issuer to elect either to make a required gross-up
payment or to redeem a debt instrument early. In such a case, it may be questioned
whether the issuer is obligated to make gross-up payments for purposes of the
grandfather provision. As another example, gross-up provisions frequently contain
carve-outs for withholding taxes that would not be imposed but for a failure by a
holder or beneficial owner of an instrument to make a certification or comply with
information reporting requirements. In such a case, because the information report-
ing obligations contemplated by the Bill would apply to intermediaries in a chain
of ownership that may not be holders or beneficial owners for purposes of the gross-
up provision, it may be questioned in some instances whether a failure to enter into
an information reporting agreement with the IRS under the Bill constitutes such
a failure, and whether the issuer would be required to make gross-up payments for
purposes of the grandfather provision.

More generally, SIFMA notes that many large U.S. financial institutions and
other U.S. issuers derive billions of dollars of funding through debt issuances to for-
eign investors. In some cases (e.g., debt issuances to foreign retail investors), it may
be impossible to effect issuances while the application of the new information report-
ing and withholding provisions of the Bill remain uncertain, because the issuance
structures will not tolerate the uncertainty neither as a reputational matter for the
issuer and underwriters or oftentimes as a local securities law matter that an inter-
mediary in a chain of payments could fail to comply with the information reporting
provisions of the Bill with the result that a foreign investor would suffer a with-
holding tax through no fault of its own. If the grandfather rule for registered debt
contained in the Bill continues to apply only up to the date of first Committee ac-
tion, U.S. issuers may accordingly be required to cease some or all of their reg-
istered debt issuances in foreign markets after that date until uncertainties regard-
ing the application of the information reporting and withholding provisions of the
Bill are resolved.

If retained in its current form, SIFMA anticipates that the grandfather rule for
existing registered debt could lead to substantial market confusion and disruption.
In order to minimize such confusion and disruption, and the legal and other dis-
putes between issuers, holders, and withholding agents that could result, SIFMA
recommends that the grandfather rule for existing registered debt be simplified and
extended to exempt all registered debt instruments that are outstanding on the ef-
fective date of the new information reporting and withholding regimes and that con-
tain an issuer gross-up provision, regardless of whether that gross-up provision
would in fact be triggered by the Bill. Because even this simplified grandfather rule
would place substantial compliance burdens on withholding agents needing to deter-
mine the status of numerous debt instruments, SIFMA further recommends that

9 Section 101(d)(2)(B) of the Bill.
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withholding agents be permitted to presume that a registered debt instrument out-

standing on the grandfather date qualifies for the grandfather rule, unless the with-

holding agent knows or has reason to know that it does not qualify.

v (ilqn'llment 5: Provide a Grandfather Rule for Existing Securitization
ehicles.

The Bill should provide a grandfather rule for existing offshore securitization vehi-
cles, under which such vehicles would be excluded from the FFI definition and
exempt from the FE information reporting and withholding regime.

A typical offshore securitization vehicle that holds U.S assets and issues its own
equity and/or debt securities (such as a CDO issuer) would be considered an FFI
under the Bill.10 As a result, such a securitization vehicle would be required to enter
into an information reporting agreement with the IRS and report on U.S. holders
of non-publicly traded debt and equity that it had issued, or otherwise be subject
to the withholding tax on its U.S. investments. Foreign securitization vehicles cur-
rently in existence have invested billions of dollars in the United States, particularly
in loans and other debt instruments issued by U.S. companies.

Unfortunately, it is quite likely that many offshore securitization vehicles will
simply be unable to enter into and comply with the required reporting agreement,
which could lead to large scale disruptions in the markets. Offshore securitization
vehicles have no employees and, in most cases, their activities are strictly controlled
by a trust indenture. The trust indentures for existing securitization vehicles pre-
date the Bill, and accordingly do not authorize or require any party on behalf of the
securitization vehicle to perform the actions required of FFIs under the Bill. The
trust indentures also do not provide a means of paying for such activities. Although
it might in theory be possible for the trust indenture of a securitization vehicle to
be amended by a vote of the investors in the vehicle to permit the vehicle to enter
into an FFI information reporting agreement, no party is likely to be designated to
initiate such an amendment process. In addition, different investors may have con-
flicting interests in permitting such an amendment. Some investors may in par-
ticular prefer for the vehicle to be prematurely wound up, which would be required
in many cases if the investments of the vehicle became subject to the withholding
tax imposed by the Bill. Finally, even if it were possible to amend a trust indenture
to permit a securitization vehicle to enter into an information reporting agreement
with the IRS and hire contractors to perform the required actions, there can be no
guarantee that the vehicle would be able to force holders of its outstanding debt and
equity interests to comply with applicable identification and documentation require-
ments that were not contemplated at the time the trust indenture was executed and
the securities were issued.

Taking these considerations into account, it appears very likely that many typical
offshore securitization vehicles that have invested in U.S. assets would become sub-
ject to the withholding tax imposed by the Bill, which could lead to their required
liquidation. A large scale liquidation of U.S. debt instruments by offshore
securitization vehicles could result in a very significant disruption of the U.S. credit
markets. Therefore, SIFMA believes that the Bill should provide a grandfather rule
for securitization vehicles in existence on the date of first Committee action. The
grandfather rule should provide that existing securitization vehicles are (i) excluded
from the FFI definition; and (ii) exempt from the FE information reporting and
withholding regime in respect of their U.S. assets.11

Comment 6: Exclude U.S. Payors and Schedule K-1 Filers from the FFI
Definition.

In order to avoid unnecessary duplication and confusion, the FFI definition should
exclude certain foreign entities and branches that are considered U.S. payors re-
quired to file Form 1099 reports as well as certain foreign partnerships that are re-
quired to file Schedule K-1 reports.12

The FFI definition is extraordinarily broad, and there are a great many entities
that could need to enter into information reporting agreements with the IRS under
the terms of the Bill. SIFMA believes that it would be beneficial to market partici-

10 A typical CDO is structured as an offshore corporation that invests in loans and other debt
instruments issued by U.S. companies. Such CDOs in turn issue several classes of non-publicly
traded debt and equity securities themselves, which divide up the cash flows on the underlying
U.S. investments. Another example of a typical securitization vehicle is a grantor trust that in-
vests in U.S. debt or equity investments and in turn issues pass-through certificates that rep-
resent the cash flows on those investments. Pass-through interests in U.S. investments could
also be structured as shares of an offshore cell company.

11Note that there is precedent for a targeted exception from otherwise applicable rules for
securitization vehicles, including an appropriate limiting definition, in section 743(f).

12 Proposed section 1471(d)(4).
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pants and the IRS to limit the scope of the FFI definition in the case of certain for-
eign entities that already have robust U.S. tax information reporting responsibil-
ities, in order to reduce the potential for a flood of information reporting agree-
ments. For example, foreign entities and branches that are considered U.S. payors
under the current information reporting rules (e.g., U.S. branches of foreign banks
and controlled foreign corporations) are already required to file full Form 1099 re-
ports with respect to income paid to U.S. persons.!3 In addition, foreign partner-
ships that derive gross income that is either U.S. source or effectively connected
with the conduct of a U.S. trade or business are already required to file Form 1065
and accompanying Schedule K-1 reports, which include extensive information re-
garding both U.S. and foreign source income allocable to all partners. SIFMA be-
lieves that the Form 1099 and Schedule K-1 information reporting regimes gen-
erally provide the IRS with sufficient tax information where they apply. Keeping
such foreign entities within their existing information reporting regimes would also
reduce the very substantial burden that the IRS will bear as it enters into the new
information reporting agreements with FFIs. As a consequence, SIFMA recommends
that U.S. payors and Schedule K-1 filers be excluded from the FFI definition.

Comment 7: Provide Workable Procedures for Reliance on Certifications
by FFIs.

The proposed standard for knowledge of an incorrect certification is unworkable
in the context of global financial institutions. Instead, FFIs should be permitted to
rely on certifications from account holders so long as they implement procedures rea-
sonably designed to identify incorrect certifications. 14

The Bill provides that, in fulfilling its information reporting obligations, an FFI
may rely on a certification from an account holder only if neither the FFI nor any
entity which is a member of the same expanded affiliated group knows, or has rea-
son to know, that any information provided in such certification is incorrect. The
expanded affiliated group of a large FFI may include tens of thousands of employees
in hundreds of different branches, business entities, and segments, located in nu-
merous jurisdictions. FFIs do not currently maintain systems that can monitor and
compare the knowledge of these vast numbers of employees across such branches,
business entities, and segments. The creation of such systems would be extremely
expensive and difficult to implement and, even if the construction of such systems
were practically achievable, their use may be impermissible under U.S. and non-
U.S. securities, data protection, and other laws.15

In order to make the certification reliance provision workable in the context of
global financial institutions, SIFMA recommends that the Bill provide that an FFI
may rely on a certification from an account holder so long as the FFI has imple-
mented procedures reasonably designed to identify incorrect certifications. The
Treasury Department and the IRS would then be expected to craft safe harbors that
are deemed to satisfy the requirements. In general, SIFMA believes that the devel-
opment of these safe harbors is best left to the regulatory process, in which SIFMA
would be pleased to participate. It would be helpful, however, if the Treasury De-
partment and the IRS could be directed in legislative history to focus the safe har-
bor procedures on the knowledge of employees of an FFI that directly establish an
account or perform direct client-facing services in respect of the account, together
with any information actually contained in a universal account system,'® and to
avoid any procedures that could be in conflict with U.S. and non-U.S. securities,
data protection, or other laws. Potential abuse concerns could then be addressed
with a targeted anti-abuse rule to prevent an FFI from structuring an account rela-
tionship in a manner that avoids the purposes of the Bill.

Comment 8: Establish Commercially Reasonable Standards for Identifying
U.S. Accounts and Foreign Entities with Substantial U.S. Ownership.

The Bill and its legislative history should direct the Treasury Department and the
IRS to establish commercially reasonable standards for identifying U.S. accounts
and foreign entities with substantial U.S. ownership, and should confirm that, until
such standards are adopted, FFIs and U.S. withholding agents may rely on existing

13 See Treasury regulations Section 1.6049-5(c)(5) for the complete list of entities that are con-
sidered U.S. payors for Form 1099 information reporting purposes.

14 Proposed section 1471(c)(3).

15 For example, the sharing of relevant information may be prohibited under the so-called Chi-
nese Walls required under U.S. securities laws. See, e.g., 15 U.S.C. 780(f) (2006) (requiring
broker-dealers to adopt policies and procedures designed to prevent insider trading and tipping);
15 U.S.C. 80b—4a (2006) (requiring investment advisors to establish policies and procedures rea-
sonable designed to prevent insider trading and tipping).

16 Cf. Treasury regulations Section 1.1441-1(e)(4)(ix)(A).
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docume;ttation, account information, and KYC and AML procedures for such pur-
poses. 1

SIFMA understands that the Bill does not mandate any particular method or pro-
cedure to identify U.S. accounts, and welcomes the JCT Report’s reference to the
use of existing know-your-customer (KYC) and anti-money-laundering (AML) proce-
dures as a method of account identification.'® Nevertheless, it is important that the
Treasury Department and the IRS be directed to adopt identification and docu-
mentation standards that are commercially feasible and utilize existing documenta-
tion and account information wherever possible. Until more complete guidance is
issued, the Bill and its legislative history should also confirm that FFIs and U.S.
withholding agents may rely on existing documentation, account information, and
KYC and AML procedures for purposes of identifying U.S. accounts and foreign enti-
ties with substantial U.S. ownership. SIFMA believes that confirmation of this in-
tended result will be particularly critical in the case of certain investment fund FFIs
(e.g., foreign mutual funds) that hold U.S. securities and that have beneficial owners
that hold their interests in the investment fund through other entities (e.g., a mu-
tual fund distributor), where such other entities are not themselves reporting FFIs
(see additional discussion of foreign mutual funds under Comment 16).1° SIFMA
also believes that, in all cases, the applicable identification and documentation
standards should apply equally to FFIs (whether or not U.S. controlled) and U.S.
withholding agents (e.g., for purposes of determining whether a foreign entity has
substantial U.S. ownership under the FE information reporting and withholding re-
gime), and regardless of whether the account is on-shore or offshore, in order not
to put either U.S. or non-U.S. financial institutions at a competitive advantage. Fur-
thermore, in utilizing existing documentation and account information, FFIs and
U.S. withholding agents should not be required to perform due diligence that would
require aggregating the knowledge of all members of their expanded affiliated
groups, for the same reasons noted above with respect to aggregating knowledge
that could potentially cause an FFI to question the correctness of a certification.
SIFMA looks forward to assisting the Treasury Department and the IRS in adopting
more complete guidance in this area during the regulatory process.

s Comment 9: Provide a Uniform 10 Percent Test for Substantial U.S. Owner
tatus.

Tl;g substantial United States owner definition should apply a uniform 10 percent
test.

The Bill provides that an FFI must report on substantial United States owners
of foreign entities that hold financial accounts with the FFI. The Bill also requires
FEs to provide information regarding their own substantial United States owners
to withholding agents for provision by such withholding agents to the IRS. For these
purposes, the Bill defines substantial U.S. ownership to be 10 percent or more with
respect to foreign corporations and foreign partnerships that are not foreign invest-
ment entities, but any U.S. ownership with respect to a foreign investment entity.
SIFMA does not believe that any currently existing or contemplated KYC or AML
procedures investigate entity ownership below a 10 percent level (and, indeed, only
the more advanced KYC and AML procedures investigate entity ownership at that
level). In addition, the proposed dual standard would be extremely difficult to imple-
ment in practice, particularly as the determination of the correct percentage test
would require an FFI to study and identify the business of each such account holder
to determine whether it is a foreign investment entity. SIFMA accordingly believes
that the Bill should adopt a uniform 10 percent test for substantial United States
ownership for all foreign entities.

Comment 10: Revise Carve-outs for Corporations and Tax-Exempt Entities.

The carve-out for corporations whose stock is regularly traded on established secu-
rities markets should be replaced with a carve-out for foreign entities that are per
se corporations under Treasury regulations Section 301.7701-2(b)(8). In addition,
certain foreign tax-exempt entities should be fully carved out from the FFI and FE
information reporting and withholding regimes. 21

The Bill provides carve-outs from the account holders that are subject to FFI in-
formation reporting and from the entities that are subject to FE information report-

17 Proposed section 1471(d)(1).

18Under the current QI program, QIs have long been able to rely on KYC documentation in
lieu of obtaining certifications in appropriate cases. See Revenue Procedure 2000-12.

19 Such investment fund FFIs have invested billions of dollars in the United States, and it
will be very important to their decision to continue such investments that they have a clear idea
fI‘OIIﬁ the outset as to how the new information reporting and withholding regimes will apply
to them.

20 Proposed section 1473(2).

21 Proposed sections 1472(c)(1)(A) and 1473(3)(A) & (C).
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ing and withholding in the case of corporations whose stock is regularly traded on
an established securities market, presumably because the risk of tax evasion in con-
nection with a publicly traded corporation is low. It would be extremely difficult and
expensive, however, for an information reporting or withholding agent to determine
whether the stock of large numbers of corporations is regularly traded. Accordingly,
SIFMA recommends that the Bill instead provide a carve-out for foreign entities
that are per se corporations under Treasury regulations Section 301.7701-2(b)(8),
subject to such exceptions as the Secretary of the Treasury determines are nec-
essary to prevent avoidance of the purposes of the Bill. Per se corporations (e.g.,
U.K. public limited companies) generally present a low risk of being used to facili-
tate U.S. tax evasion, because they are generally subject to tax filing requirements
and/or more extensive corporate regulation, and because they are not eligible to be
flow-through entities for U.S. tax purposes. Moreover, although there may be certain
situations where a particular per se corporation presents greater risks, SIFMA be-
lieves that the Treasury Department and the IRS should be able to identify relevant
abuse factors and provide exceptions for this purpose in regulations.

The Bill also provides a carve-out from the account holders that are subject to FFI
information reporting (but not from the entities that are subject to FE information
reporting and withholding) in the case of an organization that is exempt from tax
under section 501(a), again presumably because such entities pose a low risk of
being used to facilitate U.S. tax evasion. As such, and in order to preserve a level
playing field between U.S. financial institutions dealing with foreign entities
through the FE regime, on the one hand, and FFIs dealing with foreign entity ac-
count holders through the FFI regime, on the other, the exception should be ex-
panded to apply equally to the FE information reporting and withholding regime.
(Otherwise, FFIs would have a competitive advantage over U.S. withholding agents
in providing account services to such entities.) This could be done by adding such
entities to the list, in Proposed section 1472(c), of the entities that are exempt from
the requirements of Proposed section 1472(a). In addition, however, SIFMA believes
that there are many additional foreign pension funds and other tax-exempt entities
that similarly pose a low risk of being used to facilitate U.S. tax evasion, but that
may not meet the definition of section 501(a) (or have any idea whether they do or
do not meet that definition). Accordingly, SIFMA would recommend that the carve-
outs for foreign tax-exempt entities be expanded to include all foreign tax-exempt
entities that are entitled to treaty benefits under a comprehensive income tax treaty
with the United States.

Comment 11: Exempt Separate Depository Accounts Not Exceeding $50,000.

Depository accounts that do not exceed $50,000 on a non-aggregated basis and that
have not been structured to avoid the purposes of the Bill should be excluded from
the definition of United States account. 22

The Bill provides two de minimis thresholds, one at $10,000 for new accounts and
one at $50,000 for existing accounts, to determine whether a depositary account
held by an individual may be exempt from FFI jnformation reporting. In applying
the thresholds, all accounts throughout an FFIOs expanded affiliated group must
be aggregated. SIFMA believes that it would not be practical or perhaps legal for
FF1Is to collect the information necessary to aggregate the value of all depositary ac-
counts across their expanded affiliated groups for purposes of applying the de mini-
mis test, for the same reasons noted above with respect to aggregating knowledge
that could potentially cause an FFI to question the correctness of a certification. In
addition, having two tests would make compliance substantially more difficult, since
an FFI would have to implement two different tracking mechanisms in addition to
the many other compliance systems that it would be required to develop to comply
with the Bill. As a consequence, SIFMA would suggest that the de minimis thresh-
old be revised to a uniform level of $50,000, applied on a non-aggregated basis, and
that potential abuse concerns be addressed with a targeted anti-abuse rule that ag-
gregates accounts that have been structured to avoid the purposes of the Bill.

Comment 12: Allow Simplified Form 1099 Reporting by FFIs.

The alternative reporting election available to FFIs should allow simplified Form
1099 reporting, rather than full Form 1099 reporting, in order to induce more FFIs
to elect this more useful reporting alternative. 23

The Bill is responsive to many of the concerns expressed in SIFMA’s prior com-
ment letter on the Obama Administration’s offshore tax compliance proposals.
SIFMA in particular welcomes the Bill’s simplified reporting regime for FFIs that
would apply as a default matter (the default reporting regime). SIFMA also wel-
comes the flexibility provided by the election to opt for full Form 1099 reporting if

22 Proposed section 1471(d)(1).
23 Proposed section 1471(c)(2).
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an FFI so desires. The latter election would be much easier for FFIs to implement,
however, and thus much more likely to be adopted, if it provided for simplified Form
1099 reporting that contains more information than the default reporting regime,
but less than full Form 1099 reporting would require. SIFMA would be pleased to
work with the Treasury Department and the IRS to develop a process for such sim-
plified Form 1099 reporting. In general, SIFMA contemplates that such reporting
would be limited to cash payments, and would not require an FFI to, e.g., report
any income on an accrual basis, deemed income, adjusted tax basis, or any supple-
mental information that might otherwise be required. This would mean that an FFI
would report cash payments of dividends, interest, royalties, and gross proceeds
from the sales of securities, but would not be required to report accruals of original
issue discount on long-term obligations, foreign tax withheld, deducted investment
expenses, adjusted issue price, market discount information on REMICs or CDOs,
imputed income or supplemental information on a widely held fixed income trust,
or similar tax information. This would obviate the need, among other things, to re-
classify income paid, track holding periods, make complicated tax calculations to de-
termine income amounts, or perform tax lot accounting for securities sold in order
to prepare Form 1099s. SIFMA believes that these simplifications would not signifi-
cantly impair the IRS’s ability to combat offshore tax evasion, and that the sim-
plified Form 1099 information would indeed be substantially more useful to the IRS
than the information that it would receive under the default reporting regime. As
a consequence, SIFMA believes that the goals of the Bill would be advanced by pro-
viding for a simplified Form 1099 reporting alternative.

Comment 13: Allow FFIs to Receive Refunds or Credits of the Withholding
Tax in Additional Cases.

As a matter of fundamental fairness, an FFI should be allowed to receive a refund
or crgglit with respect to amounts withheld in the same circumstances as other inves-
tors.

The Bill provides that, except to the extent required by a treaty, no refund or
credit of the withholding tax imposed by the Bill will be available if the beneficial
owner of a withholdable payment is an FFI. This rule is punitive in nature (since
other beneficial owners are permitted to receive such refunds and credits where they
disclose their beneficial ownership). Its purpose is presumably to induce FFIs to
enter into reporting agreements with the IRS, in order to avoid the withholding tax
in the first instance. As a matter of fundamental fairness, SIFMA believes that FFIs
should be allowed the same refund and credit possibilities as other investors if they
disclose their beneficial ownership of a withholdable payment. At a minimum, the
Treasury Department and the IRS should be authorized and directed to provide
such refunds where the withholding tax results from an inadvertent or temporary
disqualification of an FFI that is otherwise compliant, and where an FFI subse-
quently enters into or reestablishes an information reporting agreement with the
IRS within a certain period after the withholding.

Comment 14: Coordinate with Other Withholding and Information Report-
ing Provisions.25

Although the Bill provides appropriate coordination language with respect to the
existing withholding provisions of Section 1441 (withholding tax on nonresident
aliens) and Section 1445 (withholding tax on dispositions of U.S. real property inter-
ests), additional coordination language should be added with respect to other sec-
tions, including but not limited to Section 1442 (withholding tax on foreign corpora-
tions), Section 1446 (withholding tax on foreign partnersO share of effectively con-
nected income), Section 3402 (wage withholding), Section 3405 (withholding tax on
pension, annuities, and other deferred income), Section 3406 (backup withholding
tax), and Section 4371 (foreign insurance excise tax).

In addition, the Bill should provide for appropriate coordination language with re-
spect to existing information reporting provisions, including but not limited to Sec-
tion 6041 (information at the source), section 6041A (returns regarding payments
of remuneration for services and direct sales), Section 6042 (returns regarding pay-
ment of dividends), Section 6045 (returns of brokers), and Section 6049 (returns re-
garding payment of interest).

Comment 15: Provide for Further Limits to the Definition of
Withholdable Payment. 26

The definition of withholdable payment is extremely broad, and appears to include
many items that pose a very low risk of facilitating U.S. tax evasion (including, e.g.,
payments for services performed in the United States; adjustments required under

24 Proposed section 1474(b).
25 Section 101(b) of the Bill.
26 Proposed section 1473(1).
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section 482; issuances of stock in tax-free reorganizations; and intercompany pay-
ments between a U.S. company and a foreign affiliate). Although the FE information
reporting and withholding regime provides a mechanism for the Secretary of the
Treasury to exclude certain payments from the withholding tax, the FFI information
reporting and withholding regime does not contain a similar payment-based carve-
out mechanism.27

SIFMA recommends that the Bill authorize the Secretary of the Treasury to ex-
clude from the entire definition of withholdable payment any payments that pose
a low risk of tax evasion, and that the Treasury Department and the IRS be di-
rected to consider the exclusion of the above-noted payments (and others) under this
authority.

Comment 16: Address Tiering Issues.

The Bill or its legislative history should provide guidance to the Treasury Depart-
ment and the IRS regarding tiered ownership issues.

In addition to the points raised in the foregoing comments, there are a number
of other more mechanical issues raised by the Bill. For the most part, a discussion
of these issues would be beyond the scope of this letter, and is better left to the
regulatory process. One particular area of concern, however, will be the application
of the new information reporting and withholding rules in the case of tiered FFIs
and withholding agents. SIFMA believes that it would be helpful if the Treasury De-
partment and the IRS could be given some direction, in either the text of the Bill
or legislative history, regarding the way that certain tiered ownership situations are
intended to be addressed.

One important situation that will need to be addressed concerns a payment made
by one FFI to another FFI. In this case, SIFMA would suggest that primary infor-
mation reporting responsibility should be placed on the recipient FFI, since that FFI
will have the closer relationship to the beneficial owner (or will be the beneficial
owner), and will accordingly be in the best position to provide appropriate informa-
tion to the IRS. As a consequence, the payor FFI should be exempted from any in-
formation reporting or withholding requirements in respect of the payment so long
as the recipient FFI confirms that it has entered into an information reporting
agreement with the IRS. SIFMA believes that clarification of this intended result
will be particularly critical in the case of certain investment fund FFIs (e.g., foreign
mutual funds) that hold U.S. securities and that have beneficial owners that hold
their interests in the investment fund FFI through other entities (e.g., a mutual
fund distributor), where such other entities are themselves reporting FFIs.

Another tiering issue that will need to be addressed concerns the case where an
FFI establishes an account on behalf of a customer directly with a U.S. payor that
files Form 1099 reports. In that case, SIFMA would recommend that the U.S. payor
be given primary information reporting responsibility with respect to the account,
and that the FFI should be exempted from any information reporting or withholding
requirements in respect of the account so long as the U.S. payor confirms that it
will undertake that responsibility.

We appreciate the opportunity to comment on the Bill and to provide our rec-
ommendations for improving offshore tax compliance. We would welcome the oppor-
tunity to discuss our recommendations in more detail and hope to provide further
comments and suggestions as the legislation progresses. If you have any questions
or netgd more information, please do not hesitate to contact Ellen McCarthy, or Scott
DeFife.

Best Regards,

Kenneth E. Bentsen, Jr.
Executive Vice President, Public Policy and Advocacy

——

27 Compare proposed section 1472(c)(2) with proposed section 1471(f)(4).
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Statement of The Financial Services Roundtable

Overview

Both Congress and the Administration are focusing considerable attention on ad-
dressing the potential for U.S. tax evasion through the inappropriate exploitation
of foreign financial accounts. This is part of an overall effort aimed at ensuring that
the IRS has the tools needed to enforce the U.S. tax laws fully and fairly. We are
committed to working with lawmakers to assist in the accomplishment of these im-
portant compliance goals.

The recent introduction of The Foreign Account Tax Compliance Act of 2009 (the
“Bill”) is an element of this effort. One major focus of the Bill is tax compliance by
U.S. persons that have accounts with foreign financial institutions. The Bill would
impose substantial new reporting and tax withholding obligations on a very broad
range of foreign financial institutions that could potentially hold accounts of U.S.
persons. The reporting and withholding obligations imposed on the foreign financial
institutions would serve as a backstop to the existing obligations of the U.S. persons
themselves, who have a duty to report and pay U.S. tax on the income they earn
through any financial account, foreign or domestic. These new reporting and with-
holding obligations for financial institutions would be enforced through the imposi-
tion of a 30 percent U.S. withholding tax on a very broad range of U.S. payments
to foreign financial institutions that do not (or cannot) satisfy the reporting obliga-
tions. This withholding tax would apply without regard to whether the payment re-
lates to a U.S. customer’s account, a foreign customer’s account, or the institution’s
own account.

This proposed new reporting and withholding tax regime would be in addition to
the vital role many foreign financial institutions currently play in contributing to
U.S. tax compliance and enforcement through their participation in the Qualified
Intermediary (“QI”) program. Foreign financial institutions that are part of the QI
program take on responsibility for ensuring the proper imposition of U.S. with-
holding tax with respect to the foreign persons that hold accounts with such institu-
tions. The additional obligations under this proposed new regime would substan-
tially increase the U.S. reporting and withholding responsibilities of those foreign
financial institutions that currently participate in the QI program. Specifically, it
would require the determination of the tax status of all customers in order to iden-
tify any U.S. persons and the reporting of all payments to, or activity in the ac-
counts of, any U.S. customers. In addition, the proposed new regime would extend
to thousands of foreign financial institutions, including very small institutions,
which are not within the coverage of the QI program either because they do not
handle the kinds of U.S. investments that are covered by the QI rules or because
they have not entered into a QI agreement.

Given the high priority of this Bill for both Congress and the Administration, we
are limiting our comments to the foreign financial institution provisions (and to how
such provisions apply to banks and other traditional financial institutions). Within
those provisions, we focus on five key areas as described in more detail below. In
addition, we include two further suggestions regarding issues related to particular
aspects of the operation of the proposed provisions. However, we would stress that
the burden and uncertainty of obligations that would be imposed under the Bill
could lead some foreign financial institutions to conclude that they have no choice
but to divest themselves of all their U.S. investments, to the severe detriment of
the U.S. financial markets and the U.S. economy. Therefore, we urge policymakers
to work closely with the financial services industry to ensure that the proposed new
regime operates in a way that is clear and workable and that will ensure that it
accomplishes the objective of improving U.S. tax compliance by U.S. persons while
not inappropriately discouraging U.S. investment.

Additional Time Needed for Development and Implementation of the
Proposed New Reporting and Withholding Regime

The Bill provides that the new regime would take effect for payments made after
December 31, 2010. However, development and implementation of the new regime
will require a tremendous amount of work by the foreign financial institutions that
will be subject to the regime (in terms of customer investigation and information
gathering, as well as systems and process changes), by U.S. persons that make cov-
ered payments to foreign financial institutions (in terms of systems modifications
and implementation of new processes), and by the Treasury Department and IRS
(in terms of detailed substantive and procedural guidance, development and imple-
mentation of agreements, and development and implementation of internal review
processes). Therefore, in order to give sufficient time to accomplish all the necessary
preliminary work, we believe that the effective date of the new regime should be
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delayed by at least three years so that the regime would apply no earlier than for
payments made after December 31, 2013, and then phased in as discussed in more
detail below. We also believe it is important to authorize the Secretary of the
Treasury to delay the effective date to avoid unforeseen issues that may
disrupt financial markets.

The statutory provisions in the Bill delegate substantial responsibility to the
Treasury Department to develop detailed rules for the operation of the regime, to
establish compliance thresholds and mechanisms, and to provide exceptions and
special rules for appropriate situations. Treasury and the IRS will need time to de-
velop the required overall guidance with respect to the regime and to address the
specific areas where Treasury action is explicitly contemplated in the statutory lan-
guage. Treasury and the IRS should work closely with the industry in developing
this guidance. Moreover, the guidance should be issued in proposed form in order
to provide an opportunity for public comment.

The Bill also contemplates that Treasury and the IRS will develop an agreement
to be executed by foreign financial institutions to reflect their commitment to accept
information reporting responsibilities in lieu of being subjected to the U.S. 30 per-
cent withholding tax on U.S. payments received. The government will need time to
develop this agreement, the specifics of which likely will need to be coordinated with
the detailed guidance developed with respect to the new regime. Again, it is impor-
tant that Treasury and the IRS work with the industry in developing this agree-
ment. In addition, once the form of agreement is finalized, the government will need
to execute agreements with the many thousands of foreign financial institutions af-
fected by the new regime. As a practical matter, this process will take time and re-
sources for the government to complete. It should be noted that it took multiple
years to introduce and implement the QI program, which involved vastly fewer for-
eign financial institutions.

When the detailed guidance specifying the applicable operational rules is issued
and the required agreements are executed, foreign financial institutions will need
to put in place numerous new systems to ensure compliance with the new reporting
obligations. For those financial institutions that are part of the QI program cur-
rently, this will require a complete overhaul of existing systems to capture the new
information required to be tracked and reported. For many such institutions, new
systems also will need to be put in place in order to cover all the accounts that are
not covered by the QI program. In all cases, the number of additional accounts to
be covered will be many multiples of the number of accounts covered by the QI pro-
gram. For those foreign financial institutions that are not currently part of the QI
program, the required systems development and implementation work will be a new
undertaking to be started from scratch.

For these reasons, we respectfully urge the further delay of the effective date of
the new regime (so that the regime would not apply any earlier than payments
made after December 31, 2013) and then the phase in of the new regime over time.

A Phased-In Approach Should be Used for Implementation of the New
Reporting and Withholding Regime

The burdens involved in implementation of the new regime, and the processes
that will be required in order to obtain the information needed to comply with the
reporting requirements, will be very different for different types of financial ac-
counts. In particular, the burdens associated with compliance with respect to deposit
accounts will be disproportionately high. Therefore, a phased-in approach should be
used for implementation of the new regime.

The QI program covers custodial accounts in which the foreign financial institu-
tion holds U.S. securities for its account holders and receives payments with respect
to those securities. Those foreign financial institutions that are part of the QI pro-
gram have processes in place for obtaining and reporting information with respect
to the holders of these accounts. While the new regime would require significant ad-
ditional information, existing processes potentially could be overhauled and ex-
panded to gather this additional information. Moreover, the relationship between
the financial institution and the account holder is particularly close in the case of
a custodial account due to the required interaction between the institution and the
account holder regarding investment instructions and other matters. Thus, even for
those foreign financial institutions that are not in the QI program, the relationship
and regular interaction with the account holder should help facilitate the obtaining
of the required information in order to implement the new regime.

In contrast, the QI program does not cover deposit accounts held by foreign finan-
cial institutions, such as checking or savings accounts. Foreign financial institutions
that are part of the QI program will not have processes in place to gather the re-
quired customer information or to report under the new regime with respect to their
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deposit accounts. The number of such accounts in most cases will be many multiples
higher than the number of custodial accounts currently covered by the QI program.
The tax status of every checking and savings account holder would need to be deter-
mined in the manner required by the Treasury Department and then would need
to be input into the foreign financial institution’s deposit and customer information
systems. In addition, there are many foreign financial institutions that do not have
custodial accounts but that do have large numbers of deposit accounts. Finally, the
interactions between the financial institution and the deposit account holder are
much more limited—often to ATM or on-line transactions only. Therefore, obtaining
the required information would be much more difficult, particularly given the nat-
ural caution (due to concern about identity theft) about providing detailed personal
information in response to unexpected inquiries that purport to be from a financial
institution.

For these reasons, we respectfully urge that the new regime be phased in so that
it applies initially only to custodial accounts and that the regime be extended to
apply also to deposit accounts over a period of years (such as over a four year pe-
riod). This will allow additional time for the necessary groundwork with respect to
the huge number of deposit accounts that would be affected. It also will allow for-
eign financial institutions and the government to gain experience with respect to the
new regime, and to make any necessary refinements in the implementation require-
ments, before the regime is vastly expanded in its application.

In addition, we respectfully urge that the requirements of the regime be phased
in over this additional period of years so that the customer documentation require-
ments apply first to newly-opened accounts and then over time to pre-existing ac-
counts so that financial institutions have additional time to obtain this documenta-
tion with respect to such accounts. Given the often limited interaction between the
institution and its deposit account holders, the gathering of this information with
respect to pre-existing accounts likely would require multiple mailings and repeated
follow up by telephone. In contrast, in the case of new accounts, once the necessary
forms, systems and processes are developed for reporting the information, the cus-
tomer documentation could be requested as part of the account opening procedure.

The New Reporting and Withholding Regime Should be Coordinated with
the QI Program

Under the proposed new regime, a foreign financial institution that cannot enter
into an agreement with Treasury regarding compliance with the new reporting and
withholding requirements would be subjected to 30 percent U.S. withholding tax on
U.S. payments received, without regard to whether those payments relate to U.S.
customers’ accounts, foreign customers’ accounts, or the financial institution’s own
account. Thus, a financial institution that is a participant in good standing in the
QI program could be subjected to this withholding tax on payments with respect to
its foreign accounts for which it properly satisfied all the required reporting obliga-
tions under the QI program. Thus, this Bill would essentially abrogate the QI pro-
gram.

The QI program is critically important to ensuring that the United States collects
the proper amount of withholding tax with respect to payments on U.S. investments
held by foreign persons through foreign financial accounts. Thus, foreign financial
institutions in the QI program serve a vital role with respect to U.S. tax compliance
by foreign persons. The government should not risk sacrificing this important aspect
of tax compliance in the interest of shoring up tax compliance by U.S. persons.

In order to avoid that potential conflict and to maximize the beneficial impact on
tax compliance across the board, the Bill should be modified to provide for coordina-
tion between the proposed new regime and the existing QI program. Under this co-
ordination, a foreign financial institution that is a participant in good standing in
the QI program should not be subject to 30 percent U.S. withholding tax with re-
spect to payments it receives on behalf of foreign accounts properly reported under
the QI rules.

Therefore, we respectfully urge that the new regime be fully coordinated with the
existing QI program.

The New Withholding Tax Rules Should Not Apply to Payments Made for the
Foreign Financial Institution’s Own Account

Under the proposed new regime, foreign financial institutions that cannot enter
into an agreement with Treasury regarding compliance with the new reporting re-
quirements with respect to potential U.S. accounts would be subjected to 30 percent
U.S. withholding tax even on payments that are received with respect to its own
account. Such payments are income of the foreign financial institution and are sub-
ject to withholding tax or reporting on a tax return as required under existing provi-
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sions of the tax law (or are excluded from income and are exempt from U.S. tax
under applicable provisions).

By definition, payments received for the foreign financial institution’s own account
cannot relate to any possible account of a U.S. person. Therefore, there is no direct
compliance goal served by subjecting these payments to this 30 percent withholding
tax. Such tax serves solely as an unrelated penalty to try to force foreign financial
institutions to comply with the reporting obligations with respect to any unrelated
accounts of U.S. persons. Moreover, this penalty will force those foreign financial in-
stitutions that simply cannot comply with the new reporting obligations to divest
all their U.S. investments.

The imposition of a 30 percent withholding tax on payments received for a foreign
financial institution’s own account would be confiscatory. The amount of such with-
holding tax would bear no relation to the amount of tax actually owed by the insti-
tution with respect to such payments. The amount of such withholding tax also
would bear no relation to the amount of tax that might be owed by U.S. persons
that have accounts with the institution (which accounts would be unrelated to these
particular payments). The burden of this imposition of the withholding tax on pay-
ments for the foreign financial institution’s own account would far outweigh any
compliance benefits to be achieved through this penalty.

Therefore, we respectfully urge that payments received by a foreign financial in-
stitution for its own account not be subjected to the 30 percent U.S. withholding tax
as contemplated by the Bill.

The New Withholding Tax Rules Should Not Apply to Tax-Exempt Payments

Under the proposed new regime, foreign financial institutions that cannot enter
into an agreement with Treasury would be subjected to 30 percent U.S. withholding
tax even on payments that are of a type that otherwise are exempt from U.S. with-
holding tax under long-standing substantive provisions of the U.S. tax law.

Specifically, the proposed new withholding tax would apply to payments to foreign
persons that qualify as portfolio interest, short-term original issue discount, and in-
terest on bank deposits. In addition, the proposed new withholding tax would apply
to payments that are considered effectively connected with a U.S. business and that
therefore would be subject to net-basis income taxation and otherwise would be ex-
empt from withholding tax. (In each case, the foreign person is required under exist-
ing law to provide the appropriate Form W-8 to obtain the exemption.) Finally, the
proposed new withholding tax would apply to payments of interest on tax-exempt
bonds that otherwise would be exempt from any U.S. tax, even if the beneficial
owner is a U.S. person.

Application of the withholding tax with respect to payments received for the ac-
count of a foreign person that are of a type that otherwise would be exempt from
withholding tax should not be subjected to the new 30 percent withholding tax re-
gime. Such application of the regime would impose an unnecessary burden on the
foreign account holders, who would be required to file a claim for refund simply to
obtain the statutory tax exemption. Similarly, application of the withholding tax
with respect to any payments of tax-exempt interest would be particularly inappro-
priate as such amounts are never taxable regardless of the identity of the beneficial
owner.

In addition, in the case of payments received by a foreign financial institution for
its own account, the limited credit/refund rules contained in the Bill mean that the
potential application of this 30 percent withholding tax would effectively eliminate
the tax exemption provided by statute. The refund process under the Bill applies
only to the extent that an applicable tax treaty gives the institution the benefit of
reduction in the withholding tax and does not apply to allow the benefit of a statu-
tory exemption. Moreover, a foreign financial institution from a country with which
the United States has not concluded a tax treaty cannot obtain any refund or credit
with respect to amounts withheld. At a minimum, foreign financial institutions
(wherever located) should be entitled to file claims for refund or credit with respect
to amounts that are over-withheld because the underlying payment is tax-exempt
under applicable statutory provisions.

If the new regime continues to be structured to apply a 30 percent withholding
tax to payments received by a foreign financial institution for its own account and
to payments received for the accounts of foreign customers properly reported under
the QI program, we respectfully urge that an exception from such withholding tax
be provided for amounts that are exempt from withholding tax under other existing
provision of the U.S. tax law.
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Additional Suggestions Regarding the Operation of the Proposed New Re-
porting and Withholding Regime

In addition to the foregoing comments relating to the overall structure and imple-

mentation of the proposed new reporting and withholding regime, we would like to

make suggestions with respect to two aspects of the operation of the new regime.

Compliance Under the Proposed New Reporting and Withholding Regime

The Bill would provide the Treasury Department with broad authority to estab-
lish verification and due diligence procedures with respect to a foreign financial in-
stitution’s identification of any U.S. accounts (or its determination that it has no
U.S. accounts). We believe it is critically important that Treasury and the IRS work
with the industry in designing these requirements and in establishing the approach
for assessing compliance with such requirements.

In this regard, we believe that the compliance assessment approach should focus
on the establishment of proper procedures by each foreign financial institution and
its implementation of such procedures on an ongoing basis. The IRS should work
with foreign financial institutions to establish the agreed procedures the institution
will follow on a day to day basis. Once these procedures are in place, the institution
should be able to make periodic representations to the IRS that the procedures have
been followed and that there have been no breaches. Moreover, it would be appro-
priate to establish a further streamlined representation approach in the case of a
foreign financial institution that has determined it has no U.S. accounts and that
has put in place procedures to prevent any U.S. accounts from being created.

Interaction of Proposed New Reporting and Withholding Regime with Pro-
posed Changes to the Foreign Trust Rules

In addition to the foreign financial institution provisions that are the focus of this
submission, the Bill includes a proposed modification to the rules with respect to
foreign trusts. This section of the Bill would create a new presumption rule that
could have the effect of causing a U.S. person that makes a transfer of property to
a foreign trust to be deemed to be an owner of the trust if under the thrust instru-
ments a U.S. person could ever receive a distribution from the trust. If this occurs,
a foreign financial institution that holds an account for such trust could suddenly
be subject to reporting and withholding obligations with respect to that trust.

As a result of the potential interaction of this provision with the new reporting
and withholding regime, a foreign financial institution could be required to continu-
ously monitor all activity with respect to the foreign trusts that are account holders
to determine if any U.S. person makes any transfer to a trust and then to further
analyze the trust instruments themselves to determine if that transfer would trigger
the application of these presumption rules that would treat the U.S. transferor as
an owner of the trust. It would be virtually impossible for a foreign financial institu-
tion, which may have thousands of trust accounts, to undertake such efforts.

Therefore, we respectfully request that the Bill be modified so that the proposed
modification to the foreign trust rules does not interact with the proposed new re-
porting and withholding regime in a manner that would subject a foreign financial
institution to this onerous and impractical additional responsibility with respect to
its trust accounts.

——
Graham Cox, letter
Dear Mr. Buckley and Ms. Mueller,

Comments on the Foreign Account Tax Compliance Act of 2009 (H.R. 3933,
S. 1934)

On behalf of the members of the International Capital Markets Services Associa-
tion (“ICMSA”), we thank you for the opportunity to comment on the proposed For-
eign Account Tax Compliance Act of 2009 (“the Bill”).

ICMSA1 is a London-based self regulatory organization representing international
financial and non-financial institutions active in the provision of services to the
International Capital Markets. Our membership includes universal banks, reg-
istrars, stock exchanges, law firms, International Central Securities Depositories
(“ICSD”s) and other service providers specialised in specific product segments such
as the processing of tax reclaims. The primary purpose of the association is to foster

1More information on the association can be found on www.capmktserv.com.
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the highest standards in the practice and management of international capital mar-
ket services, thereby facilitating the efficient functioning of the market. In its day-
to-day activities, the ICMSA is predominantly focusing on the operation of the Inter-
national Securities Market,2 which has outstanding issuance levels exceeding U.S.
Dollar (USD) 13 trillions, i.e. about half of the overall international debt securities
outstanding volumes reported by the Bank for International settlements.3

We wish first to confirm our full support to the overall objective of the Bill which
we understand is intended to prevent the avoidance of tax by U.S. persons. We how-
ever would like to express our serious concerns regarding Section 102 of the pro-
posed Bill (Repeal of Certain Foreign Exceptions to Registered Bond Requirements)
which, we fear, could result in a severe disruption of the international capital mar-
kets’ current economic fundamentals and operating practices at a time when global
access to cost-efficient funding is pivotal to achieve economic recovery. Please note
that many of our members have also expressed serious concerns over other aspects
of the Bill (for example the new “foreign financial institution” regime in Section 101,
which will affect the financial community worldwide and may deter foreign invest-
ment from U.S. securities). These concerns have been and will be addressed by
members either individually or through other industry groups.

The International Securities Market has overwhelmingly adopted the bearer legal
form as the preferred form for security issuance, moving from definitive bearer in-
struments at its inception to a custody structure where global bearer notes are now
immobilized with the ICSDs and settle through a book-entry system. Approximately
80% of the securities in the International Securities Market have been issued in
global immobilised bearer form under the TEFRA4 D rule, regardless of the nation-
ality of the issuer (U.S. or non-U.S.), effectively becoming the norm in the market
and representing therefore a very important and efficient funding vehicle for all
issuers, U.S. or non-U.S..

An elimination of the foreign-targeted bearer bond exemptions, as we understand
the current draft of the bill is proposing, on which the market is based would inevi-
tably lead to wide-spread market disruption and would impose substantial costs and
additional complexities (different legal documentation, restricted placement opportu-
nities due to a more limited investor base, additional registration services, addi-
tional certification and tax processing procedures, etc) to those actors, across the en-
tire chain from issuers to investors, forced or willing to comply with the new re-
quirements. This would ultimately translate into a higher cost of borrowing for
those issuers forced to adopt the registered format for their international securities
issuances and thus expose them to sub-optimal funding conditions. This could there-
fore put U.S. issuers seeking foreign funding at a disadvantage compared to their
non-U.S. peers, who chose to continue issuing in the global bearer format.5

U.S.-incorporated issuers represent today a significant portion of the International
Securities Market. These entities mostly tap this market to raise funds in Euros and
British Pounds (i.e. alternative funding to USD) with European- and Asian-based
investors, thereby diversifying their funding base, and they do so very efficiently
and effectively through the issuance of global bearer notes immobilized with the
ICSDs. Because these transactions are foreign-targeted and that the mechanisms in
place under the TEFRA rules already provide appropriate safeguards against offer-
ing to U.S. persons, we believe that the measures proposed in Section 102 will
produce marginal benefits in terms of reducing U.S. tax evasion compared to the
disruption they will provoke.

Moreover, we note that, in some markets, it is simply not feasible to issue obliga-
tions in registered form, which would leave some foreign issuers with no choice but
to be exposed (at least in principle) to a very significant excise tax.

In light of these elements, we urge the U.S. House of Representatives and the
U.S. Senate to re-consider the possibility to maintain the existing exceptions for for-
eign-targeted bearer bond until such time as the potential impact has been thor-
oughly investigated. Over time these exemptions have served issuers, intermediaries
and investors worldwide very well and that have helped maintain a level-playing
field access to the international capital markets. In our view, the repeal of these
exceptions needs to be carefully planned and considered to avoid a major disruption
in a multi-trillion dollar market which would affect U.S. issuers, non-U.S. issuers,

2i.e. securities primarily issued and deposited with the ICSDs, Clearstream Banking and
Euroclear Bank.

3 BIS Quarterly Review, September 2009

4Tax Equity and Fiscal Responsibility Act, which requirements and procedures are designed
to ensure that the concerned securities are not offered to or acquired by U.S. persons.

5Whether or not these non-U.S. issuers would then be exposed to U.S. sanctions such as the
Excise Tax is linked to the question of U.S. tax laws extra-territoriality.
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many market intermediaries including the major U.S. banks, and, ultimately, the
investors. To this effect, the ICMSA supports the recommendation made by other
industry groups that Congress requests a report regarding the potential con-
sequences of the repeal of the foreign-targeted bearer bond exceptions.

We thank you again for the opportunity to present our understanding of the pro-
posed legislation and of its likely consequences should the current draft be adopted.
We hope the arguments and recommendations we have put forward in this letter
will be considered and will provide useful guidance in the elaboration of any pro-
posed legislation.

Yours Sincerely,

Graham Cox

Chairman
ICMSA
——
Letter of Martin Egan and Kate Craven
Dear Sirs,

The Foreign Account Tax Compliance Act of 2009

1. We write in relation to the bill (the “Bill”) currently before the U.S. Congress
concerning the above.

2. The International Capital Market Association (“ICMA”) is a self regulatory
organisation representing a broad range of capital market interests including
global investment banks and smaller regional banks, as well as asset man-
agers, exchanges, central banks, law firms and other professional advisers
amongst its 400 member firms. ICMA’s market conventions and standards
have been the pillars of the international debt market for over 40 years, pro-
viding a self regulatory framework of rules governing market practice which
have facilitated the orderly functioning of the market. ICMA’s primary debt
market committees! gather the heads and senior members of the syndicate
desks and legal transaction management teams of around 20 ICMA member
banks most active in lead-managing syndicated bond issues in Europe.
Eurobond issuance so far this year has reached approximately USD 2.4 trillion
(about half of total global debt issuance).

3. We understand the Bill is intended to clamp down on U.S. tax evasion and im-
prove U.S. taxpayer compliance by giving the U.S Internal Revenue Service
(“IRS”) new administrative tools to detect, deter and discourage offshore tax
abuses. We fully support Congress in this respect. ICMA does, however, have
concerns that the Bill in its current form may have some serious side effects
not intended by Congress and regarding which we would like to assist Con-
gress.

4. In particular, we understand that one of the Bill’s provisions would end the
practice of selling bearer bonds to foreign investors under the ‘TEFRA C’ and
‘TEFRA D’ exemptions pursuant to the Tax Equity and Fiscal Responsibility
Act. This would inter alia purport to cause non-U.S. borrowers issuing bearer
bonds outside the U.S. to non-U.S. persons to be subject to a U.S. excise tax
equal to 1% of the principal amount of such bonds multiplied by the number
of years to their maturity.

5. We fear some of the Bill’s other provisions that impose substantial new compli-
ance requirements on non-U.S. institutions might cause some such institutions
to reconsider their involvement with U.S. securities and/or U.S. market partici-
pants.

6. Like other international markets, the Euromarket has developed along histori-
cally different lines to the U.S. market and ever since it became established
in the 1960’s it has been a bearer bond market. Since then, the Euromarket,
through the various TEFRA exemptions, has co-existed successfully with the
U.S. market.

7. The overwhelming majority of Euromarket securities are held through the
Euroclear and Clearstream depositaries, which operate on a book-entry basis
effectively similar to French, Italian and Spanish ‘dematerialised’/immobilised’
bonds that are deemed to be in registered form for U.S. tax purposes. We note
IRS Notice 2006/99 in this respect. Congress’s aim on tax evasion seems rather

Thttp:/www.icmagroup.org/about1/ismal/legal_and_documentation.aspx and http://
www.icmagroup.org/aboutl/ismal/primary_market_practices.aspx.
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to primarily relate to bearer bonds in ‘definitive’ form that are physically held
by individual investors—we wish to assist Congress in this aim.

8. From the above, it seems the timeline for passing and implementing of the Bill
needs to be revised to allow further evaluation of its potential impact. In par-
ticular, Congress may wish to consider:

« market stability (as mentioned above)—the proposed changes may affect
issuers’ willingness to go to market and may affect stability of bond markets
generally;

¢ the increased compliance cost burden on the international debt markets—
aside from the above, there would be consequential changes to clearing sys-
tems, tax treatments (including impacts on many tax treaties), documentation
etc.;

* potential fragmentation of markets and corresponding lack of global liquidity;

¢ restricting U.S. borrowers’ and investors’ ability to access international fund-
ing and investment;

« practicalities for transitional arrangements, including re-financing and other
transitional issues and, in relation to U.S. issuers, allowing sufficient time for
the relevant markets to put systems in place to collect and deliver the rel-
evant IRS forms (failing which U.S. issuers may be at a significant albeit
temporary competitive disadvantage to non-U.S. multinational issuers); and

¢ the practicality of the Bill’s stated 180 day implementation timetable.

9. ICMA would be happy, at your convenience, to explain its concerns and sugges-
tions (including possible clarification that book-entry bearer bonds are not
treated as bearer debt for the Bill’s purposes) in more detail.

Yours faithfully,

Martin Egan, BNP Paribas—Chair, ICMA Primary Market Practices Committee
Kate Craven, Barclays Capital—Chair, ICMA Legal & Documentation Committee

Statement of Investment Fund Institute of Canada

On behalf of The Investment Funds Institute of Canada (IFIC), I would like to
provide some preliminary comments on the proposed Foreign Account Tax Compli-
ance Act (the “Bill”), published on October 27, 2009. IFIC is the voice of Canada’s
investment funds industry, including fund managers, distributors and industry serv-
ice organizations with assets under management of $471 billion ($US)—the eighth
largest mutual fund market in the world after that of the United States. The U.S.-
Canadian relationship is unique—as notes the U.S. Department of State: “Since
Canada is the largest export market for most States, the U.S.-Canada border is ex-
tremely important to the well-being and livelihood of millions of Americans. . . .
The U.S. is Canada’s largest foreign investor . . . and Canada is the fifth largest
foreign investor in the U.S.” (November 2008).

The following are general comments only as our members are currently reviewing
the Bill to determine if there are other legal impediments to our members complying
with the legislation. We will forward any such additional specific comments to you
at a later date.

1. In principle, we believe that matters addressed in the Bill (that is, the ex-
change of information and withholding tax issues) should be addressed under the
Convention between The United States of America and Canada with respect to Taxes
on Income and on Capital, signed at Washington on 26 September 1980 as Amended
on 21 September 2007. The latest Protocol to the Convention came into force on De-
cember 15, 2008—less than 12 months ago.

2. In terms of specifics, we would like to bring the following practical concerns
to your immediate attention:

a. We believe that the effective date of the Bill—for years beginning after De-
cember 31, 2010—is not feasible given the lack of precision in certain aspects
of the Bill, the expectation of extensive new procedural requirements in as-
yet-undrafted regulations and the global reach of the Bill. We believe the ef-
fective date should be postponed to two years following finalization of re-
quired regulations governing procedural matters.
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b. We have serious concerns with the requirement to share personal client in-
formation between affiliated companies on a worldwide basis as con-
templated in the Bill, given that it may be contrary to privacy legislation of
countries that may, in fact, have privacy laws similar to those enacted in the
U.S. Canada has a strong commitment to maintaining the privacy of per-
sonal records, as exemplified by its Personal Information Protection and Elec-
tronic Documents Act (PIPEDA) legislation. Given the nature of the informa-
tion that is required to be disclosed, we believe that the Secretary should
continue to rely on longstanding formal bilateral agreements between the
U.S. and Canadian government agencies that provide for mutual co-operation
and the exchange of relevant information. The U.S. government itself has ex-
tensive concerns about cybersecurity, and the Bill’s proposal for additional
sharing of information across countries presents risks that the confidentiality
of personal information will be breached. To address some of these concerns,
we recommend that consideration be devoted to giving the Secretary of the
Treasury the right to provide exceptions and grant relief from disclosure in
appropriate cases.

c. Gross proceeds, including invested capital, appear to be caught in the ambit
of the Bill and would be subject to the 30% withholding tax. We believe that
these amounts should be grandfathered.

d. We believe that the legislation is unclear with regard to third-party inter-
mediaries in the case of entities acting for clients holding their investments
in nominee form. We think that third-party intermediaries should be respon-
sible for reporting.

We hope that the Bill will be amended as requested above to avoid negative reper-
cussions on Canadians’ investment in the U.S. As noted above, our members con-
tinue to review the documentation and seek guidance, after which point we may
provide additional comments. We would appreciate being including in any further
communications on this subject and would be pleased to elaborate on our comments
at your convenience.

Yours sincerely,

Original signed by J. De Laurentiis

President and CEO

————

Statement of The Investment Industry Association of Canada

The Investment Industry Association of Canada (IIAC) would like to take this op-
portunity to submit comments to the House Ways and Means Select Revenue Meas-
ures Subcommittee with regard to the draft legislation impacting foreign financial
institutions (FFIs) contained in HR 3933, the Foreign Account Tax Compliance Act
of 2009 (the Act) filed by Chairman Rangel on October 27, 2009. We would kindly
ask that you consider these comments, and include them in the record for the hear-
ing held on November 5, 2009.

BACKGROUND INFORMATION

The ITAC is Canada’s equivalent to the Securities Industry and Financial Markets
Association (SIFMA) in the United States, and represents over 200 investment deal-
ers across Canada.

In June 2000, the Department of Finance Canada reported that there were 188
securities firms in Canada at the end of 1999 and that the 7 largest firms accounted
for approximately 70% of the industry’s capital. At that time, all but one of Canada’s
large, full-service securities firms were bank owned. The landscape of the Canadian
securities industry has not changed significantly since that time.

In August 2001, the Department of Finance Canada estimated that banks ac-
counted for approximately 70% of the total domestic assets held by the financial
services sector, and that the six major domestic banks accounted for over 90% of
the assets held in the banking industry.

GENERAL CONCERNS REGARDING THE ACT

The ITAC understands the U.S. government’s concerns regarding the use of off-
shore accounts and entities by certain persons to evade U.S. tax. This is a concern
shared by the governments of many countries, and we have observed increased glob-
al efforts and inter-governmental cooperation through the inclusion of tax informa-
tion exchange provisions in many new income tax treaties and protocols to existing
treaties, as well as an increase in the number of tax information exchange agree-
ments between countries that do not have income tax treaties in effect.
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We recognize that an opportunity exists for the Internal Revenue Service (IRS)
to use its influence over FFIs in the U.S. government’s efforts to identify U.S. per-
sons that may be evading U.S. taxation of income earned, directly or indirectly,
through offshore accounts. Implementing the Act as proposed would allow the IRS
to receive information automatically from FFIs and avoid having to make requests
to foreign governments under tax information exchange agreements or under ex-
change of information provisions contained in income tax treaties. However, we be-
lieve that a more appropriate means to address tax evasion is by the use of inter-
national solutions developed through negotiations between governments, not
through negotiations and agreements between the IRS and private entities.

We are extremely concerned that compliance with the Act will impose a signifi-
cant level of additional cost and operational risk on FFIs that will be dispropor-
tionate to the amount of additional U.S. tax revenue generated. In particular, we
are concerned that many FFIs will not find it economically feasible to enter into
agreements with the IRS under proposed section 1471(b) (FFI Agreements) and
to continue to operate as Qualified Intermediaries (QIs). It would be unfortunate
to see foreign financial institutions forced to exit the QI regime into which they and
the IRS have invested significant resources.

Foreign financial institutions will also need to consider the impact on their cli-
ents. It will be difficult to justify additional burdens and costs being placed on non-
U.S. account holders with no investment in U.S. securities. Ultimately, this will
likely have a detrimental impact on U.S. capital markets generally by creating dis-
incentives for Canadians and other foreign investors to invest in the U.S. The
“green shoots” of economic recovery in the U.S. could be stunted by the dispropor-
tionately onerous provisions of the Act. It could also result in a loss of opportunity
for American investors by creating disincentives for U.S. persons to open accounts
in Canada and elsewhere, disrupting the flow of global capital markets.

If the Act is enacted, it is critical that the Department of the Treasury (Treas-
ury) and the IRS work closely with FFIs to ensure that the detailed requirements
strike a reasonable balance between increasing U.S. tax revenue by identifying tax
evasion by U.S. persons, and the additional financial burden and operational risks
being imposed upon FFIs, in an effort to maximize the continued participation of
suc}}i iﬁst%‘ﬁléions in the QI regime and the number that enter into FFI Agreements
with the .

CONCERNS REGARDING SPECIFIC PROVISIONS OF THE ACT

Below we have summarized our concerns regarding specific provisions of the Act.
Our comments are limited to the proposed new Chapter 4 of the Internal Revenue
Code.

1. Effective Date

The Act provides that new Chapter 4 will generally apply to payments made after
December 31, 2010.

We strongly believe that the implementation of the Act’s requirements with re-
spect to the identification and reporting of certain foreign accounts will require a
substantially longer timeframe, especially given that much of the detail about imple-
mentation will be contained within regulations to be developed by Treasury, and
within the FFI Agreements to be negotiated between FFIs and the IRS.

Once the Act is enacted, Treasury and the IRS will need to develop detailed regu-
lations, model FFI Agreements, reporting forms, and other guidance. Until these de-
tails are finalized, an FFI will not be in a position to fully assess the costs and risks
associated with compliance, and ensure that there are no legal or operational re-
strictions which would impede the FFI's ability to comply with the terms of the FFI
Agreement.

An FFI cannot make the business decision to enter into such an agreement with-
out completing this internal review and analysis.

Once an FFI has confirmed that it can and will enter into an FFI Agreement with
the Secretary, it needs time to make the necessary systems and operational changes
to gather and record the additional information required for the purposes of identi-
fying United States accounts, as well as accounts that are excluded from the re-
quirements, and to modify systems to be able to produce the necessary reporting in-
formation. For most large FFIs, the minimum period required to make the nec-
essary changes will be at least two years.

If FFIs are not given enough time to make the changes necessary to be able to
comply with the terms of the FFI Agreement, there is a risk that they will delay
entering into such agreements until they are able to comply, even if this is after
the effective date. If this results in the application of the 30% withholding on pay-
ments to the FFI in the interim, it could be extremely disruptive to the flow of U.S.
withholdable payments and investment in the U.S. market.
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Withholding agents will also need to identify their FFI clients and determine
which ones have entered into FFI Agreements. Those FFIs that do not currently
have the capability to withhold 30% tax on withholdable payments made to other
FFIs or applicable non-financial foreign entities will need to implement the nec-
essary changes. For many such FFIs, withholding on gross proceeds may present
the greatest challenge.

Significant IRS resources will also be needed to process large numbers of FFI
Agreements in a very short time period. A large affiliated group of FFIs could easily
be operating in more than 50 countries and may have multiple legal entities within
each of those countries that might enter into FFI Agreements. Whereas there are
currently approximately 5,500 entities that have QI Agreements with the IRS, given
the broad definition of FFI, there are potentially hundreds of thousands of entities
that could be in position to enter into FFI Agreements with the IRS.

We recommend that the effective date of December 31, 2010 be removed from the
Act and replaced with a provision giving power to the Secretary to devise a flexible
or staggered effective date under the accompanying regulations. The effective date
should be determined with regard to finalization of regulations, guidance and agree-
ments.

2. Authority of the Secretary of the Treasury

The Act provides that the “Secretary shall prescribe such regulations or other
guidance as may be necessary or appropriate to carry out the purposes of this chap-
ter.” Throughout proposed new Chapter 4, there are numerous provisions that give
the Secretary the authority to define exceptions and exclusions from the require-
ments, as well as the detailed requirements.

However, there are certain additional areas where we would like to see greater
authority given to the Secretary:

¢ Authority to define exceptions to the requirement in section 1471(b)(1)(A) to
obtain information from each holder of each account maintained as is nec-
essary to determine which accounts are “United States accounts”.
For example, it may be appropriate for the Secretary to provide exceptions for
accounts existing on the effective date or accounts that are regarded as posing
a low risk of tax evasion.

¢ Authority under section 1471(b)(1)(E)(ii) to provide alternatives to closing
United States accounts for which the FFI is unable to obtain a valid and ef-
fective waiver under section 1471(b)(1)(E)(i) where foreign law prohibits the
closing of such accounts.

¢ Authority to define the thresholds under which depository accounts for indi-
viduals are excluded from the definition of “United States account”. See addi-
tional comments under point 5 below.

3. Information to be reported on United States Accounts

Section 1471(c)(1) sets out very specific requirements with respect to the informa-
tion to be reported on United States accounts, including the following:

¢ Name, address and TIN of each account holder that is a “specified United
States person,” and in the case of an account for a “United States owned for-
eign entity,” the name, address and TIN of each “substantial United States
owner” of the entity.

¢ Account number.

¢ Account balance or value (determined at such time and in such manner as
the Secretary may provide).

¢ Gross receipts and gross withdrawals or payments from the account (deter-
mined for such period and in such manner as the Secretary may provide).

With respect to account balance or value, and gross receipts, withdrawals or pay-
ments, our understanding is that the Secretary only has the authority to determine
the time or reporting period, and the manner in which such information is to be
provided, but not whether or not such information must be reported.

There may be situations in which reporting such information may be extremely
onerous and/or not particularly meaningful or useful to the IRS. For example, in
some financial institutions, clients may have a depository account to hold cash and
a custody account to hold securities. In such situations, purchases, sales and income
transactions will be reported in both the depository account and the custody ac-
count. If both of these accounts report the proposed amounts, the information pro-
vided to the IRS will be overstated and misleading. We recommend that section
1471(c)(1) be amended to delete (D) and replace the current requirement under (C)
with a more general requirement for such additional information and in such man-
ner as the Secretary may provide.
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4. Reliance on Certification from Account Holders

Although the Act does not set out specific requirements regarding the methods
that an FFI is to employ for purposes of identifying its United States accounts, there
is a degree of protection provided to the FFI in section 1471(c)(3), allowing them
to rely on a certification from an account holder “if neither the financial institution
nor any entity which is a member of the same expanded affiliated group as such
financial institution knows, or has reason to know, that any information provided
in such certification is incorrect.”

Most FFIs that belong to an affiliated group will not be able to make use of the
protection that this provision is intended to provide, primarily for the following rea-
sons:

* Most affiliated groups of financial institutions do not have common operating
systems or systems that have the ability to communicate with one another.
In many cases, groups have grown and expanded through acquisitions, with
each new acquisition bringing their legacy systems with them. Even within
a single legal entity, there are frequently a number of different systems being
used to support the diverse range of products and services that the FFI offers.

¢ In most jurisdictions, there are legal restrictions which prevent the sharing
of information between separate legal entities without explicit client consent.

We recommend that section 1471(c)(3) be amended to limit the FFI’s knowledge,
or purported knowledge, that any information provided in a certification is incorrect
to the information that the FFI has in its own electronic files. We understand the
concern that an account holder could provide information to one entity within an
affiliated group indicating that they are not a United States account holder, and
they could also have an account with another member of the affiliated group that
has information on file indicating that the account holder is a U.S. person. However,
given that information about the account with the second affiliated entity would be
reported to the IRS, the IRS is already being provided with adequate information
regarding the U.S. person which could then be used to request additional informa-
tion for this person under income tax treaties or tax information exchange agree-
ments.

5. Exception for Certain Accounts Held by Individuals

The definition of “United States account” provides an exception for depository ac-
counts held by natural persons where the aggregate value of all depository accounts
held does not exceed $10,000, or $50,000 where all such account were already in
existence on the date of enactment.

While we understand that this “de minimis” type exception was likely created
with the intention of providing some relief to FFIs, the exception as currently draft-
ed is operationally impractical, and would provide little or no relief to FFIs that
would need to build the exception into their reporting systems. It would be ex-
tremely difficult and costly for an FFI to identify all accounts held by an individual,
particularly where the individual only has a partial interest. In addition to the prac-
tical considerations, as discussed above under point 4, most jurisdictions impose
legal restrictions which restrict the sharing of information between legal entities.

We recommend that the provision be amended to apply on an account by account
basis and that authority be given to the Secretary to define the thresholds.

6. Termination of the Agreement

The Act provides that the FFI Agreement to be executed by the FFI and the Sec-
retary may be terminated by the Secretary upon a determination that the FFI is
out of compliance. A reciprocal provision should be added allowing the termination
of the agreement by the FFI upon notice to the Secretary.

The IIAC appreciates the opportunity to provide you with this submission and
would very much like to meet with your committees and staff to discuss our position
and recommendations. To arrange a meeting, please contact the undersigned or An-
drea Taylor, Assistant Director.

Yours sincerely,

Tan Russell

President

———

Statement of the Organization for International Investment

The Organization for International Investment (OFII) is a business association
representing the U.S. subsidiaries of many of the world’s largest international com-
panies. The U.S. subsidiaries of companies based abroad directly employ over 5 mil-
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lion Americans and support an annual U.S. payroll of over $364 billion. As evi-
denced by the attached OFII membership list, many OFII members are household
name companies with historic and substantial U.S. operations. On behalf of these
companies, OFII advocates for the fair, non-discriminatory treatment of U.S. sub-
sidiaries. We undertake these efforts with the goal of making the United States an
increasingly attractive market for foreign investment, which will ultimately encour-
age international companies to conduct more business and employ more Americans
within our borders. Given the recent global financial turmoil, as well as companies
increasing ability to conduct worldwide operations through other jurisdictions,
OFII’s mission is more critical than ever to sustaining and rebuilding the American
economy.

On October 27, 2009, the Chairman of the Senate Finance Committee, Max Bau-
cus, and Senator John Kerry, and the Chairman of the House Ways and Means
Committee, Charles Rangel, and Representative Richard Neal, released proposed
legislation titled the Foreign Account Tax Compliance Act of 2009 (FATCA). The
proposed legislation adopts and revises many of the proposals set forth in President
Obama’s Administrative Proposal titled Leveling the Playing Field: Curbing Tax Ha-
vens and Removing Tax

Incentives for Shifting Jobs Overseas that was released in May 2009.

OFII welcomes the initiative of Congressional leaders to enhance the ability of the
Internal Revenue Service to police tax evasion perpetuated by U.S. persons through
the use of offshore accounts and entities. All legitimate business enterprises benefit
from a tax system that is respected by taxpayers and key to that respect is con-
fidence that everyone is paying their fair share. Accordingly, OFII not only endorses
the aims of the proposed legislation but is anxious to work with Congress to formu-
late rules that aid the Internal Revenue Service in the detection of tax evasion and
increases the flow of information to the Internal Revenue Service while, at the same
time, does not impede the orderly conduct of legitimate business commerce nor dis-
rupt or discourage foreign investment into the United States.

Our comments below are limited to those aspects of the proposed legislation that
are most relevant to our members, the U.S. subsidiaries of foreign multinational cor-
porations, and to their parent companies. We stand ready to offer our assistance in
refining the legislation to achieve its important goals without disrupting legitimate
business activities.

We have organized are comments as follows:

Section [—Limiting the Scope of New Chapter 4 to Target Circumstances in
Which the Most Realistic Potential for Abuse Exists Without Unnecessarily Imped-
ing International Commerce.

Section II—Refining the New Rules to Maintain Equitable Treatment.

Section III—Preserving the Ability of Multinational Corporations to Access the
Eurobond Market.

Section IV—Making the New Rules More Workable.

Section I

Limiting the Scope of New Chapter 4 to Target Circumstances In Which the
Most Realistic Potential for Abuse Exists Without Unnecessarily Imped-
ing International Commerce.

1. Targeting the Section 1472 Documentation Requirements to Areas of Con-
cern—Section 1472 imposes burdens on foreign enterprises that can be dif-
ficult, and, in some cases, impossible to meet. Determining the U.S. tax sta-
tus of minority owners and tracing indirect ownership through private equity
funds can place an impractical burden on business enterprises that are not
the logical targets for offshore tax evasion. Any foreign corporation that does
not qualify for the exception for corporations publicly-traded on an estab-
lished securities market (or that could become non-public in the future) could
be seriously impacted by this part of the legislation.

e The category of foreign entities subject to the increased documentation re-
quirements should be narrowed—We believe that the category of foreign
entities subject to this burden be narrowed as follows:

¢ The exclusion for publicly-traded companies should be expanded. Many coun-
tries have not developed their capital markets to the level of the United
States. As a result, many widely-held foreign enterprises may be within the
spirit of the exclusions in Section1472(c) but do not meet the requirement of
being traded on “an established securities market.”

OFII Recommendation: Section 1472(c) should be modified to address alter-
native markets, similar to Section 7704(b)(2), by adding at the end: “or is readily

tradable on a secondary market (or the substantial equivalent thereof).”
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¢ Section 1472 can be further refined to exclude companies that are unlikely
to be candidates for utilization by tax evaders. This can be best accomplished
by using precedent in the tax law to identify the appropriate category of cor-
porations that are most susceptible to improper use and can most readily
apply the operative rules.

OFII Recommendation: An exception to the application of Section 1472, pat-
terned after the original Code section aimed at inappropriate use of offshore compa-
nies—the now-obsolete foreign personal holding company regime, should be added.
Section 552(a) included an ownership test which was met if 5 or fewer individuals
who are U.S. citizens or residents owned over 50% of the company, by vote or value,
at any time during the taxable year. This test is appropriately aimed at the right
class of companies and is a test that would be practical for foreign companies to
apply. Utilizing an ownership test that is relatively easy for the company to apply
is likely to be more effective than using a more expansive standard that may not
be practical for many companies to apply.

¢ Foreign pension funds and sovereign wealth funds are major sources of for-
eign investment in the United States and generally are exempt from U.S. tax-
ation on U.S. source investment income under Section 892.
OFII Recommendation: Foreign pension funds and sovereign wealth funds
should be excepted from Section 1472.

¢ The category of payments to which expanded documentation applies should be

narrowed—Many foreign business enterprises may have a high volume of

payments receivable from payors in the ordinary course of business that

would be subject to the increased documentation obligations, including broad

disclosure of ownership information to the payors. For example, a UK com-

pany licensing software to U.S. users may have thousands of customers mak-

ing royalty payments. Section 1472(b) would require the software company to

provide every U.S. customer with the name, address, and U.S. taxpayer iden-

tification number of each of its U.S. substantial owners (including indirect
ownership) or certify that there is no U.S. ownership.

OFII Recommendation: The intent of Section 1472 can be achieved by limiting

its application to payments of dividends and interest without disrupting the ordi-

nary course of commerce.

2. Clarify That Internal Holding and Finance Companies Are Not Financial In-
stitutions Within the Scope of Section 1471—Section 1471(d)(5)(C) includes in
the definition of a financial institution any entity that is engaged in the busi-
ness of investing in securities. Many foreign multinational enterprises have
holding and finance companies within the corporate, whose sole purpose is
to hold shares of affiliates or to act as an internal central financing vehicle
for intercompany loans. These internal special purpose entities may exclu-
sively operate to hold securities—equity of affiliates or notes from affiliates.
The Section 1471(d)(5)(C) definition could be read to treat these internal
holding and finance companies as foreign financial institutions.

OFII Recommendation: The Section 1471(d)(5)(C) definition of a “financial in-
stitution” should be clarified to make clear that a holding or finance company (in-
cluding the parent of an affiliated group that holds the shares of its subsidiaries)
that predominantly holds securities of affiliates does not fall within this definition.

Section II

Refining the New Rules to Maintain Equitable Treatment

1. Maintain Parity of Treatment for U.S. Subsidiaries of Foreign Multinationals

e The definition of “specified U.S. person” should treat subsidiaries of publicly-
traded foreign corporations comparably to subsidiaries of publicly-traded U.S.
corporations—Section 1473(3) defines “specified United States person” which
defines the category of accounts subject to the new proposed reporting rules

of Chapter 4. The first exclusion is any U.S. person that is a publicly-traded
corporation. The second exclusion is any corporation that is a member of the

same expanded affiliated group as the publicly-traded corporation. This for-
mulation could be read as not including U.S. affiliates of foreign publicly-trad-

ed corporations. This potential discrimination between a U.S. subsidiary of a

U.S. publicly-traded corporation and U.S. subsidiary of a foreign publicly-
traded corporation is not justified. It is not clear this distinction is intended.

OFII Recommendation: Section 1473(3) should be clarified to make clear that
U.S. subsidiaries of foreign corporations are treated comparably to U.S. subsidiaries
of U.S. corporations. This could be accomplished by adding to the end of Section
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1473(3)(B) the following: “without regard to whether the corporation described in
subparagraph (A) is domestic or foreign.”

2. Foreign Financial Institutions That Do Not Enter Into Chapter 4 Agreements
Should Not Be Denied Statutory Tax and Treaty Benefits—In addition to re-
quiring 30% withholding on the expanded category of withholdable payments
for financial institutions that do not enter into an agreement with the IRS,
Section 1474(b)(2) would further burden these foreign financial institutions
with the denial of interest on refunds and the denial of current statutory ex-
emptions from tax with respect to income beneficially owned by the institu-
tion. These additional burdens imply that if a foreign financial institution
does not enter into a Chapter 4 agreement, it is unwilling to cooperate on
combating tax evasion. However, the Chapter 4 agreement can be quite bur-
densome on a financial institution and some institutions may make a busi-
ness judgment, based on their customer base and operations, that the bene-
fits of entering into an agreement with the IRS are outweighed by the bur-
dens that the agreement would impose on them. This is a “benefits and bur-
dens” business decision; not typically motivated by willingness to aid in the
perpetuation of tax evasion. The burden of a 30% withholding tax on all
withholdable payments to the foreign financial institution achieves the basic
compliance goal of Section 1471. The additional burdens respecting withhold-
able payments made to a foreign financial institution for its own account are
punitive in nature, unjustified, and set a dangerous precedent.

OFII Recommendation 1 (No impairment of treaty benefits): The disallow-
ance of interest with respect to a credit or refund of over withheld tax (under Sec-
tion 1474(b)(2)(A)(1)) if the beneficial owner of the payment is entitled to a reduced
rate of tax under a U.S. income tax treaty would impose an effective tax penalty
on the treaty benefit—an unprecedented partial clawback of treaty benefits. This
would be a dangerous precedent and should be eliminated.

OFII Recommendation 2 (Reinstate statutory tax benefits): The denial
(under Section 1474(b)(2)(A)(ii)) of the benefit of tax reductions for several types of
payments that are currently statutorily exempt from tax, including the exemptions
for bank deposit interest, short-term original issue discount, and portfolio interest,
and payments representing effectively connected income that may otherwise be sub-
ject to a lower net income tax should be eliminated. Denial of any reduction from
the 30% tax on gross proceeds, to account for return of basis, is particularly penal
in nature. We are very concerned about the impact the denial of the portfolio inter-
est exemption would have on the ability of issuers of portfolio debt instruments, as
it would interfere with an important secondary market for the sale of these debt
instruments within the banking community.

3. The Proposed Override of the existing Withholding Rules Should Be Limited
in Scope—The existing withholding rules under Chapter 3 of the Code (Sec-
tions 1441-1446) have been developed over a long period of time and contain
numerous exceptions, limitations, and coordination rules that further the
policies behind the withholding rules and assure their proper interaction
with other Code provisions. Section 101(b) of the proposed legislation pro-
vides coordination rules that would appear to override all the above limita-
tions and exceptions. For example, current law Section 1441 excludes from
its scope U.S. FDAP that is effectively connected with the conduct of a U.S.
trade or business (which must be evidenced by the payee providing Form W-
8ECI) whereas the proposed Chapter 4 definition of a withholdable payment
appears to include FDAP that is also effectively connected income. Other ex-
amples include rules coordinating the interaction of Sections 1441, 1445, and
1446 and the waiver of interest and penalties for underwithholding where
the withholding agent establishes that the full substantive tax liability has
been satisfied.

OFII Recommendation: The legislative history should make clear the expecta-
tion that Treasury will apply the exceptions, limitations, and other coordination
rules that currently exist under Chapter 3 withholding rules to the extent not in
conflict with the purpose behind new proposed Chapter 4.

Section III

Preserving the Ability of Multinational Corporations to Access the
Eurobond Market

We believe that Section 102, repealing tax benefits for foreign-targeted bearer

bonds should be stricken and Treasury be instructed to review the foreign targeting

rules to determine whether they need to be revised to minimize the risk of these

bonds being utilized as a vehicle for U.S. tax evasion. In today’s market place, the
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distribution and transfer of bearer bonds is carried out through a regimented sys-
tem in which these bonds typically are not physically transferred but are “immo-
bilized” by being physically held by the major clearing houses. Ownership interests
are transferred through a largely book entry system maintained by clearing houses,
brokers and dealers. The use of foreign-targeted bearer bonds is the traditional
means by which bonds are floated in the Eurobond market. The repeal of the U.S.
tax benefits for issuers and holders of these bonds could be a major impediment to
the ability of U.S. corporations to float debt in the Eurobond market. Any perceived
concern about bearer bonds could be addressed by Treasury regulations treating im-
mobilized obligations as either registered or as the only acceptable form of bearer
bonds. We note that, in order to claim the portfolio interest exemption for registered
bonds, the beneficial owners have to provide IRS Form W-8BEN to the payor of the
interest. Requiring every holder of a Eurobond to submit a U.S. tax form would be
a significant impediment to floating Eurobonds that would put U.S. corporations,
and some foreign corporations (see immediately below), at a substantial disadvan-
tage.

In addition, foreign corporations that are entitled to the benefit of a U.S. income
tax treaty typically are able to loan funds to their U.S. affiliates and obtain the ben-
efit of the reduced rates of tax, or exemption from tax, on interest paid by the U.S.
affiliate. However, if the lender of the funds (or a related party) to the U.S. affiliate
has borrowed funds and the interest on the borrowed funds would not be entitled
to a comparable U.S. tax reduction had the borrowed funds been lent directly to the
U.S. affiliate, the treaty benefit may be denied under the U.S. anti-conduit regula-
tions under certain circumstances. Currently, if the foreign affiliate borrowed funds
in the Eurobond market by the common practice of issuing foreign-targeted bearer
bonds, the anti-conduit rules would not be applicable because, had the U.S. affiliate
issued the bearer bonds directly, the interest would have been exempt from tax
under the portfolio interest exemption. The repeal of the exemption for foreign-tar-
geted bearer bonds would mean that this protection from the application of the anti-
conduit regulations would no longer be available.

Section IV

Making the New Rules More Workable

1. The Proposed Effective Date Rules Are Unrealistically Short—The new pro-
posed Chapter 4 withholding rules are proposed to be effective for payments
made after December 31, 2010. Neither the government nor taxpayers are
likely to be able to comply with this effective date. Most financial institutions
have sophisticated and complex systems in place, many of which have been
adapted over time to conform to U.S. tax compliance requirements. A great
deal of time, expense, and energy will be required to alter, or replace, these
systems and operating procedures. Financial institutions with retail banking
operations that have documented their account holders based on local identi-
fication cards or by employing know-your-customers procedures will have no
reliable means of determining whether account holders are U.S. citizens or
residents without requesting new documentation from every customer. New
procedures will be required to determine which foreign entity account hold-
ers are themselves foreign financial institutions under the expansive defini-
tion of a foreign financial institution and, once that determination is made,
which foreign entities have substantial U.S. owners, which will require de-
termining both the direct and indirect U.S. ownership of the foreign entity
by both vote and value. The challenges foreign financial institutions will face
with regard to account holders that are trusts is discussed in Paragraph 5,
below. Similarly, it will require time to educate foreign entities that are not
financial institutions to the new compliance requirements and to put ade-
quate procedures in place. Foreign financial and non-financial institutions
that will want to become compliant with the requirements of the new legisla-
tion, which is proposed to become effective for payments made after Decem-
ber 31, 2010, would not have sufficient time to ensure that their systems are
adequate to provide the required information.

OFII Recommendation: The statute should delay the effective date of new pro-
posed Chapter 4 for at least an additional year with express authority vested in the
Secretary to delay the effective date to assure adequate time for both the govern-
ment and taxpayers to adapt to the new rules.

2. The FATCA Provisions Should Not Apply to Transactions Already in Place—
Effective dates for many provisions of the proposed legislation do not take
into account existing financial arrangements. For example, under Section
501, the treatment of certain notional principal contract payments made to
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foreign persons as U.S. source dividends for U.S. tax purposes applies to pay-
ments made on or after a date that is 90 days after the date of enactment.
Even if the scope of the rule were specifically defined, which it is not, as the
Secretary would have broad authority to prescribe its scope, the effective
date is unrealistically short to permit the orderly unwinding of existing con-
tracts.

OFII Recommendation: The effective date rules should be revisited with a view
to a more equitable transition to the new rules. As in the case of the above rec-
ommendation with regard to the effective date of Chapter 4, the Secretary should
be given the discretion to delay the prescribed effective dates.

3. Individual Reporting Requirements for Interests in Foreign Financial Assets
Should Not Be Duplicated—New Section 6038D would add new information
reporting by individuals that hold any interest in a “specified foreign finan-
cial asset.” The new reporting would overlap with the reporting of foreign fi-
nancial accounts under the TD F 90-22.1 (FBAR) reporting regime.

OFII Recommendation: One or the other regime, but not both, would allow fil-
ers to conform to a rational set of rules. If Section 6038D reporting is selected, care
should be taken to ensure that individuals with only signature authority and no fi-
nancial interest in the account are not considered to “hold an interest in a foreign
financial asset.” As noted in the comments made by OFII in relation to FBAR re-
porting in the 2009 letter concerning Notice 2009-62, the administrative burden and
complexity must be reduced as a matter of encouraging compliance.

4. Making Compliance by Foreign Financial Institutions Workable—Chapter 4
impacts every foreign financial institution that exists outside the United
States, including a great many entities that do not traditionally fall into the
category of a financial institution. Below we include two specific recommen-
dations to make the rules more workable for these institutions and entities,
brought to our attention by OFII members. We expect that many impacted
entities and trade associations will provide Congress with more extensive
input on the practical implications of Chapter 4 for foreign financial institu-
tions. The two recommendations below are not intended to be a comprehen-
sive identification of all the practical hurdles these institutions may face.

o Workable due diligence and verification procedures need to be established.—
Section 1471(b)(1)(B) provides for verification and due diligence procedures as
the Secretary may require with respect to the identification of United States
accounts. If such procedures include an external audit, it would add a signifi-
cant cost for foreign financial institutions, especially if it required a regular
audit process rather than the existing QI agreed-upon procedures.

OFII Recommendation: We suggest that the financial institutions should have
the option to be able to make representations to the IRS concerning their
verification and due diligence procedures and that there have been no breaches of
such procedures under an internal rolling risk evaluation program that the institu-
tion has agreed with the IRS.

¢ Application of Chapter 4 rules to trusts needs to be practical—There is a prac-
tical issue caused by the interaction between Bill sections 101 and sec. 402,
which introduces a new presumption rule for foreign trusts under new sec.
679(d). The new presumption rule states that if a U.S. person directly or indi-
rectly transfers property to a foreign trust (other than a trust established for
deferred compensation or a charitable trust), the trust shall be presumed to
have a U.S. beneficiary, unless such person can demonstrate to the satisfac-
tion of the Secretary that pursuant to the trust deed: (1) no income or corpus
of the trust may be paid or accumulated during the tax year to or for the ben-
efit of a U.S. person; and (2) if the trust were terminated during the taxable
year, no part of the income or corpus could be paid to or for the benefit of
a U.S. person. In addition, the U.S. transferor must submit all information
required by the Secretary to avoid the U.S. beneficiary presumption.

As a result of the U.S. beneficiary presumption, existing section 679(a) would
treat the U.S. transferor as an owner with respect to the portion of the trust attrib-
utable to such property and thus treat the trust as a grantor trust. Under new sec-
tion 1473(2), a “substantial United Sates owner” is defined to include any specified
United States person treated as an owner of any portion of a grantor trust. Hence,
it will be necessary for a foreign entity to monitor all transfers to all trusts to deter-
mine if they were made by a U.S. person and examine the trust documentation to
determine if no income could be paid to or for the benefit of a U.S. person, in order
to see whether it must apply the presumption and be required to treat the trust
as a grantor trust with a U.S. owner and thus a substantial United States owner.
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Accordingly, a foreign financial institution would be required to withhold or report,
obtain the necessary certification, etc. and a non-financial foreign entity would be
required to treat all trusts as a “substantial U.S. owner.” Such monitoring and re-
view of trust documentation will be nearly impossible. Foreign financial institutions
may have thousands of trust accounts, which would place the foreign financial insti-
tution at risk.

OFII Recommendation: Either the presumption rule should be eliminated or
section 1473(2)(iii) should be modified to exclude the applicability of the new pre-
sumption rule in determining whether a trust is a grantor trust (e.g., add to the
end of clause (iii) the words “without regard to section 679(d)” or similar verbiage).

We also note that the definition of substantial United States owner does not ad-
dress other types of trusts such as complex and simple trusts, which perhaps im-
plies that there is no requirement to look through such trusts.

————

Clearing House Association L.L.C., letter
Dear Chairman Neal and Ranking Member Tiberi:

The Clearing House Association L.L.C. (“The Clearing House”), an association of
major commercial banks,! welcomes the opportunity to present comments on the
Foreign Account Tax Compliance Act of 2009 introduced by the Chairmen of the
House Ways and Means and Senate Finance Committees on October 27, 2009 (the
“Bill”). We believe a detailed and thoughtful comment letter that represents the
views of our members will be the most helpful to you. Therefore, we intend to sub-
mit a more detailed comment letter that will express our members’ views and con-
cerns once we have had the opportunity to fully review and discuss these matters.
In recognition of the November 19th deadline for submitting written comments to
be included in the record of the November 5th hearing on the Bill we wanted to
inform you of the provisions of the Bill upon which we expect to comment, including:
(i) the provisions in Section 101 of the Bill that impose a 30% withholding tax on
all US-source payments received by a foreign financial institution unless that insti-
tution (and each of its foreign affiliates) enters into an agreement with the Treasury
Department to report certain customer information; (ii) the provisions in Section 101
of the Bill that require withholding on payments to foreign entities that have not
identified their substantial U.S. owners; (iii) the provisions of Section 102 of the
Bill, which would repeal the exception to registration for foreign targeted issuances
(i.e., the bearer debt provisions); (iv) the provisions of Section 301 that would re-
quire a “material advisor” to notify the IRS if they assist a U.S. individual in the
direct or indirect acquisition of a foreign entity; (v) the provisions in Sections 201,
202 and 203 of the Bill that relate to newly proposed FBAR-like reporting by hold-
ers of foreign assets; and (vi) the provisions in Section 501 of the Bill that would
impose a withholding tax on dividend equivalent amounts. Perhaps most impor-
tantly we expect to comment on, and suggest several changes to, the effective dates
in the Bill as the Bill would impose substantial new reporting requirements that
would take substantially more time to implement than the current effective dates
contemplate. We expect that our comments will include suggestions that further the
policies espoused by the Bill’s sponsors while minimizing the burdens that would
be placed upon financial institutions and others by the Bill as currently drafted.

We would also like to express our concurrence and support of the views set forth
in the November 19, 2009 letter sent to you by Securities Industry and Financial
Markets Association.

We appreciate your consideration of these comments and those to be set forth in
our upcoming letter. If you have any questions or if the members of The Clearing
House can assist you in considering these important issues, please contact me at
(212) 612-9234.

Sincerely,

JRAkp

1The members of The Clearing House are: ABN AMRO Bank N.V.; Bank of America, National
Association; The Bank of New York Mellon; Citibank, N. A.; Deutsche Bank Trust Company
Americas; HSBC Bank USA, National Association; JPMorgan Chase Bank, National Association;
UBS AG; U.S. Bank National Association; and Wells Fargo Bank, National Association.
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European Banking Federation’s Letter

Dear Chairman Neal and Ranking Member Tiberi:

The European Banking Federation (“EBF”) and the Institute of International
Bankers (“IIB”) appreciate the opportunity to comment on the Bill’s proposed new
reporting and withholding tax system (Section 101 of the Bill, which would add new
Chapter 4, containing Sections 1471-1474, to the Internal Revenue Code).1

The EBF is the voice of the European banking sector (EU and EFTA countries).
The EBF represents the interests of some 5,000 European banks, and encompasses
large and small, wholesale and retail, local and cross-border financial institutions.
The IIB represents internationally headquartered financial institutions from over 30
countries, including Europe, the Americas and Asia, with banking and securities op-
erations in the United States. Together, the EBF and IIB represent most of the non-
U.S. banks and securities firms around the world that are affected by the Bill.

OVERVIEW

We understand and support the Bill’s goal of tackling offshore tax evasion by U.S.
persons. We offer the recommendations herein to further that goal in a manner that
takes account of the structure and operations of financial intermediaries and the
markets that they serve, as well as compliance costs and burdens.

We have worked closely with the Treasury Department and the Internal Revenue
Service (the “IRS”) for over a decade in seeking to improve the U.S. reporting and
withholding tax rules, including the development and implementation of the quali-
fied intermediary (“QI”) system. Our member banks have expended enormous
amounts of money to implement the QI system and other reporting rules, and be-
lieve that overall the system works well and achieves its objectives.

Nonetheless, it is evident that there are gaps in the existing rules that need to
be addressed. The Bill builds on the Treasury’s May 2009 Green Book proposal for
closing the perceived gaps, and we are grateful that the Bill takes into account a
number of practical administrability and market impact concerns that we expressed
regarding the Green Book proposal.

In our discussions with the Congressional tax-writing staffs and the Treasury De-
partment and IRS this past summer regarding the Green Book proposal, we focused
on two very difficult issues—(i) how, as a practical matter, can a financial institu-
tion identify its U.S. accountholders within its vast number of worldwide accounts
and business lines if the scope of U.S. tax reporting is expanded beyond the discrete
custodial business involving investments in U.S. securities that is the realm of the
existing QI and other U.S. tax reporting rules and (ii) how to address the problem
of getting information regarding U.S. persons that hold accounts or other invest-
ments through a foreign entity or through multiple tiers of foreign entities, includ-
ing investment vehicles and non-QIs (“NQIs”).

The Bill’s approaches to resolving these issues raise serious concerns regarding
the practicality, feasibility, costs and burdens of implementation as well as their po-
tential impact on capital flows into the United States. We accordingly provide below
eight key recommendations of changes in the statutory language and legislative his-
tory of the Bill that are intended to improve the likelihood that it will succeed in
achieving its objectives. Recommendation 1 deals with the effective date; rec-
ommendations 2 and 3 deal with the problem of identifying U.S. accountholders; rec-
ommendations 4 and 5 deal with the issue of indirect U.S. ownership through for-
eign entities; and recommendations 6, 7 and 8 deal with certain administrability
and refund concerns.

The Bill appropriately provides substantial flexibility to Treasury and the IRS to
issue regulations to fill in the numerous details on how the new reporting and with-
holding tax rules will work. We stand ready to work closely with them to try to
strike the delicate balance between the compliance goal of the Bill to combat U.S.
tax evasion and the inevitable costs and burdens associated with that goal that
could cause many non-U.S. institutions to opt out of the new system.

The challenges in achieving that balance should not be underestimated. Indeed,
one might reasonably conclude that the goals of the Bill are unattainable absent a
multilateral agreement regarding uniform, universal identification and reporting
standards that reflect an appropriate balance between implementation costs, the as-
sociated risks of such a system, and the compliance goal of providing taxpayer spe-
cific information to a variety of countries.

1Qur membership’s concerns and comments on other sections of the Bill have been expressed
by other commenters.
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In any event, the development and implementation of this new regime will require
a substantial commitment of human resources and funding by both the financial
and investment industries and the Government. We respectfully urge Congress to
provide the IRS with sufficient funding to enable it to fulfill this challenging man-
date in a timely and efficient manner.

RECOMMENDATIONS
1. Effective Date

Recommendation:

We recommend that new Chapter 4 (Sections 1471—1474) should be effective only
when and to the extent provided in Treasury regulations. We understand that Con-
gress may wish to express in legislative history an appropriate timetable for the
Treasury Department to issue any such implementing regulations. In addition, it
would be helpful if the legislative history encourages the Treasury Department to
adopt regulatory effective dates that will allow for an orderly transition by the fi-
nancial industry and the IRS to the new withholding tax regime envisioned by
Chapter 4 after final regulations are issued.

In particular, the legislative history should clarify that Congress anticipates that
Treasury will adopt effective dates that enable financial institutions to put in place,
or adapt, automated systems to effectuate the new rules, and to train personnel in
applying the new rules. Likewise, the legislative history should encourage the
Treasury Department to consider the time necessary for the IRS to publish a form
of agreement with foreign financial institutions (“FFIs”) under Section 1471(b) (an
“FFI agreement”) and to finalize such agreement; to sign up those FFIs deciding to
enter into such agreements and to publish a list of such qualifying FFIs; to revise
Forms W-8 to better collect data related to the new rules; and to put in place
streamlined refund and credit processes for any over-withholding that results from
the new rules. (Based upon the financial industry’s experience with the implementa-
tion of the QI regime, we believe it likely that three years from the time the imple-
menting regulations are finalized will be required to accomplish the above tasks.)

Rationale:

Proposed section 1474(d)(1) provides that new Chapter 4 will generally apply to
payments made after December 31, 2010. Chapter 4, however, simply sets forth a
framework that requires extensive guidance by the Treasury Department before it
can be implemented, and grants to Treasury substantial flexibility in issuing regula-
tions detailing how those rules will work in practice.

We support the approach of providing Treasury with the flexibility to work with
the financial industry and the IRS to find an appropriate balance between the com-
pliance goal of the Bill to combat U.S. tax evasion and the inevitable costs and bur-
dens associated with that goal. Such a balancing effort is crucial in order to try to
minimize the disruptions to the U.S. capital markets if a critical number of FFIs
were not to “buy in” to the new regime because the costs and risks associated with
FFI status were disproportionate to the compliance goal.

We believe that the sort of flexible approach envisioned by the Bill necessarily
calls for an effective date that is tied to the issuance of regulations and a sufficient
time period to permit their orderly implementation by the financial industry. No
FFI will be in the position to determine if it should sign an FFI agreement without
understanding what costs and risks are associated with that agreement as detailed
in the implementing regulations. Furthermore, a failure to provide sufficient time
for the financial industry to build the systems and processes to comply with any
final regulations could lead to massive amounts of over-withholding, contrary to the
intent of the Bill. Accordingly we strongly urge Congress to provide the Treasury
Department with the authority to design an appropriate timetable for implementa-
tion and not tie its hands with a statutory effective date as of a date-certain.

2. Identifying U.S. Accounts Through Available Databases

Recommendation:

The legislative history should clarify that in issuing guidance as to how an FFI
or other withholding agent may determine whether an account is a “United States
account,” the Treasury Department should take into consideration the practical, po-
litical and commercial difficulties of obtaining certifications or other representations
of non-U.S. tax status from a vast number of non-U.S. accountholders serviced by
an FFI (and its affiliates) in order to identify a relatively small number of potential
U.S. persons. Most of an FFI’'s non-U.S. customers will have no reason to provide
such a certification or representation since they are not expecting to earn any mate-
rial amounts of U.S. source FDAP income or gross proceeds from investments that
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give rise to U.S. source dividends or interest. Accordingly, an FFI or other with-
holding agent generally should be allowed to rely on its existing procedures, systems
and electronic database entries to reasonably identify potential U.S. persons (for ex-
ample, by conducting automated searches of residence or address fields or any appli-
cable residency or citizenship codes that might indicate U.S. status), without a re-
quirement that it solicit additional information, such as a Form W-9 or W-8 or an
explicit statement of non-U.S. status, from the accountholder in the absence of indi-
cia of a U.S connection. To reflect this intention, proposed Section 1471(b)(1)(A)
should be revised to say, “to obtain such information regarding each holder etc.” in-
stead of “to obtain such information from each holder etc.” (emphasis added).

Rationale:

Proposed Sections 1471 and 1472 will apply to virtually every customer relation-
ship of an FFI, including a bank’s entire depositor base, as well as to many trans-
actional or investment relationships that give rise to non-public debt or equity inter-
ests in the financial institution. In the case of many non-U.S. financial institutions,
this may cover tens of millions of non-U.S. owned accounts per institution. It is un-
tenable for an FFI to request confirmation of non-U.S. status from such a huge
number of existing non-U.S. accounts in order to prove the negative presumption
of U.S. status contained in the Bill.

Moreover, even as to new accounts, it is commercially and politically impractical
for a financial institution to request U.S. tax-specific information from an over-
whelmingly non-U.S. client base that is not investing in U.S. securities. For exam-
ple, a European bank wanting to comply with the FFI regime would likely find
many of its accountholders refusing to provide a certification that they (and in the
case of an entity, its owners) are not U.S. persons as a condition to opening a bank
account at a local branch that has no connection with any U.S. investment or ac-
count.

Under existing regulations, a certification (e.g., on IRS Form W—8BEN) provides,
in effect, a safe harbor for establishing that a person is not a U.S. person; in lieu
of obtaining a certification, a withholding agent may rely on certain documentary
evidence (see Treasury regulation Section 1.6049-5(c)). However, the Bill would re-
quire an FFT to obtain information that typically is not available under applicable
KYC and AML rules or account opening procedures, including as to any substantial
U.S. ownership of each accountholder that is a foreign entity (applying a 0 percent
threshold for U.S. owners of foreign investment entities described in Section
1471(d)(5)(C) and a 10 percent threshold for other entities).

While it is generally feasible to obtain a certification or other documentation as
to U.S. tax status from accountholders and investors that expect to invest, directly
or indirectly, in U.S. securities, as noted above it is not practicable to do so from
an overwhelmingly non-U.S. client base that is not investing in U.S. securities. This
problem will be greatly exacerbated under the new rules’ requirement that the FFI
identify substantial U.S. owners of foreign entities that are accountholders.

Accordingly, many FFIs will not be able to comply with the new requirements un-
less the Treasury Department issues guidance—targeted especially to accounts that
are not expected to invest, directly or indirectly, in material amounts of U.S. securi-
ties—that allows an FFI to rely on its existing procedures to capture relevant
accountholder information (for example, address information or applicable residency
or citizenship information) in the absence of indicia of a U.S connection. For those
accountholders that do have such indicia of a U.S. connection, the FFI would solicit
Forms W-9 or W-8 from them to establish either their U.S. or non-U.S. status and
provide the information on any U.S. persons so identified in their annual report to
the IRS.

3. Due Diligence for Determining U.S. Accounts

Recommendation:

In light of Comment 2 and the impracticality of collecting certifications from
largely non-U.S. customer bases, we recommend that proposed Section 1471(c)(3) be
removed from the Bill, and instead that Treasury issue appropriate identification
rules under section 1471(b)(1)(A) as revised per our recommendation. However, if
proposed Section 1471(c)(3) remains, the clause “if neither the financial institution
nor any entity which is a member of the same expanded affiliated group as such
financial institution knows, or has reason to know, that any information provided
in such certification is incorrect” should be replaced with “if the financial institution
does not know, or have reason to know, that any information provided in such cer-
tification is incorrect, applying the due diligence procedures required by the Sec-
retary pursuant to paragraph (b)(1)B).” The legislative history should clarify that in
the absence of reckless disregard of information or a pattern of recording (or omit-
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ting to record) information in a manner designed to make it difficult to identify
United States accounts, a financial institution generally will not be deemed to know
or have reason to know that information provided in a certification is incorrect
where any information to the contrary is contained on a database that is not readily
?ﬁcessible to the business unit in which the account is held or is contained in paper
iles.

Rationale:

We discuss in Comment 2 above our view that a certification requirement that
applies to an FFI’s entire non-U.S. customer base will be so commercially, and even
politically, impractical that few if any FFIs could ever make use of it. However, Sec-
tion 1471(c)(3) additionally envisions that a financial institution collecting such a
certification from an account holder to satisfy Section 1471(b)(1)(A) could only rely
on that certification by determining that none of its worldwide affiliates or branches
has information contradicting the certification. We believe that Section 1471(c)(3)
likewise implies strongly that it would be appropriate for Treasury to issue due dili-
gence and verification procedures under Section 1471(b)(1)(B) to provide for such
“worldwide due diligence” even if a financial institution did not collect a certification
but used other means to reasonably identify its U.S. customers.

We do not believe that a “worldwide due diligence” standard is feasible. Few, if
any, multinational financial institutions have integrated databases and automated
systems that would allow a business unit servicing an account to determine if one
of its related affiliates or branches—or even separate business units in the same lo-
cation—had information contradicting its assessment that an account were non-U.S.
Such a worldwide due diligence standard becomes even more impracticable if the
business unit would also be charged with “knowing” the contents of paper files, es-
pecially (but not only) if they are held outside the business unit itself. Finally, in
many jurisdictions, information on account holders simply may not be shared be-
tween entities or business lines due to relevant privacy, securities and other regu-
latory rules.

Accordingly, a worldwide due diligence standard would present FFIs with poten-
tially unacceptable systems integration costs, unmanageable risks for a business
unit failing to know what information held by a related entity or business line
might contradict its assessment of the U.S. status of an account, and legal impedi-
ments preventing it from being able to comply. Given these substantial problems,
we believe that a worldwide due diligence approach would cause most FFIs, includ-
ing even some large QIs, to opt out of the system envisioned by Chapter 4. Such
FFIs would have little option, not because they would not want to comply, but be-
cause they could not comply.

4. FFI Agreements with the IRS

Recommendation:

The legislative history should clarify that Congress expects that the Treasury De-
partment will issue guidance exempting categories or classes of FFIs from the re-
quirement that they enter into FFI agreements with the IRS provided that such
FFIs either comply with the requirements of proposed Section 1472 or present a suf-
ficiently low risk of tax evasion that they should be totally exempted from the new
Chapter 4 rules.

Rationale:

Proposed Section 1471(b) would require the approximately 5,500 financial institu-
tions that currently are QIs, as well as the several tens of thousands of financial
institutions that are eligible to become QIs but have not done so (i.e., NQIs), to
enter into agreements with the IRS. In addition, hundreds of thousands of foreign
investment entities—including hedge funds, private equity funds, mutual funds,
securitization vehicles and other investment funds (whether publicly held or pri-
vately owned, and even if they have only a handful or fewer investors)—would be
required to enter into agreements with the IRS.

While the precise responsibilities of an FFI under an FFI agreement are unclear
at this time, at a minimum an FFI would need to set up identification, reporting
and withholding systems and procedures covering virtually every business line
around the world, and may be subject to outside verification obligations. Even exist-
ing QIs (few of whom have today assumed primary withholding responsibility)
would need to revise their systems to address potential withholding tax on gross
sales proceeds from U.S. securities, which requires a transaction-based architecture
that is completely different from the systems that have been developed to capture
information regarding U.S. source interest, dividends and other FDAP income. The
enormity of this task—both for individual FFIs and across the financial and invest-
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ment industries—cannot be overstated, nor can the risk of a broad application of
the new 30% withholding tax on withholdable amounts, with potentially disruptive
effects on the U.S. capital market.

We would expect that most large international banks that are QIs and that have
substantial U.S. operations, as well as large investment fund groups with significant
U.S. investments, will enter into FFI agreements and make every effort to comply
with these new requirements, despite the significant costs. We are very concerned,
however, that many other QIs, NQIs and foreign investment entities will not be able
and/or willing to enter into such agreements, either because of the costs and bur-
dens of compliance, as well as the exposures from an inability to comply, or—espe-
cially in the case of smaller FFIs—because of a concern about entering into an
agreement with a distant tax authority.

If, as we fear, more than an insubstantial number of FFIs do not enter into FFI
agreements with the IRS, there is a risk of considerable shifts in capital flows, as
many FFIs (including possibly some large institutions) move investments from the
United States in order to avoid the withholding tax while investors that wish to con-
tinue to invest in the United States move their investments to qualifying FFIs.2 We
are not in a position to quantify the potential extent of any disinvestment from the
United States or other market disruptions, but we urge Congress and the Treasury
Department to carefully evaluate these risks. In this regard, we note that these ad-
verse results, were they to occur, would be very detrimental to the business of inter-
national financial institutions, and thus our memberships share a strong common
interest with the U.S. Government in ensuring that the new rules do not produce
material adverse consequences to financial markets and capital flows (in addition
to our common commitment to combat tax evasion).

Moreover, we are concerned that if more than an insubstantial number of FFIs
do not “buy into” the new regime, a two-tier financial system will emerge, in which
some financial institutions that are non-qualifying FFIs may become a haven for
U.S. tax evaders.

In our experience, a very high percentage of NQIs are fully compliant with the
existing reporting rules. These institutions have not become QIs not because they
wish to facilitate U.S. tax evasion but, rather, because their U.S. investment base
is too small to justify the costs and burdens of being QIs. We would expect that
these NQIs would be prepared to comply with expanded requirements that they
identify their direct U.S. accountholders as well as the substantial U.S. owners of
their (fccountholder entities, if these requirements are properly and reasonably de-
signed.

As noted elsewhere in this letter, developing a workable system for identifying
substantial U.S. owners is itself a very challenging task, particularly given that
there are often multiple tiers of FFIs. However, we would expect that FFIs will
more readily be able to obtain the necessary U.S. tax-specific information regarding
substantial U.S. owners from accountholder entities that are investing in material
amounts of U.S. securities, whereas in the case of accountholder entities that are
invested in non-U.S. accounts and securities, the FFIs will necessarily need to rely
on information that is already in their databases.3

We have no experiential basis to be able to determine whether foreign investment
entities that are unable or unwilling to enter into FFI agreements would nonethe-
less be able and willing to comply with a Section 1472-type reporting regime. How-
ever, based on the fact that many NQIs and partnerships do comply with the re-
quirements under existing law that they obtain and pass on certifications from their
accountholders and beneficial owners, there is reason to believe that many such for-
eign investment entities would be prepared to comply with expanded requirements
that they determine substantial U.S. owners of their accountholder entities, if these

2In practice, many investors may not take the affirmative steps to maintain their U.S. invest-
ments due to deference to the recommendations of their investment advisers, inertia or other
reasons.

One of the unfortunate consequences of this new regime, which may contribute to such capital
flow shifts, is that it will result in withholding tax on payments to a beneficial owner who fully
complies with the U.S. tax rules (e.g., by providing a W-8BEN to a QI in which he/she holds
an account) if any entity in the chain of FFIs through which it invests in U.S. securities fails
to enter into an FFI agreement. Many investors may regard the prospect of eventually receiving
a refund if the investor files, and is able to substantiate, a claim as more theoretical than real.

3 Depending on the country, the applicable KYC and AML rules and account opening proce-
dures do require that an FFI obtain information concerning an entity accountholder’s substan-
tial owners that would be useful for U.S. tax compliance, although typically the thresholds are
above the 0 percent threshold for U.S. owners of foreign investment entities and a 10 percent
threshold for other entities, and these rules and procedures generally are focused on the identity
of the owner rather than the person’s tax status.
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requirements are properly and reasonably designed (as discussed above). In any
event, we believe that a significantly higher percentage of such foreign investment
entities will be able to comply with the rules (and will therefore remain invested
in U.S. securities) if they are given the choice of a Section 1471 or 1472 regime
(which is similar to the choice that financial institutions have today to either be-
come a QI or to report under the NQI rules) than if they are forced to enter into
FFI agreements in order to avoid withholding tax.4

We also stand ready to work with Treasury and the IRS to identify those foreign
entities that should be exempted from both the Section 1471 and 1472 requirements
on the basis that they do not present the United States with a substantial risk of
tax evasion activity.

5. Adjusting the Threshold for Determining Substantial United States Own-
ers

Recommendation:

The statute should give the Treasury Department the flexibility to set the appro-
priate threshold (or thresholds) for determining whether a foreign entity has a “sub-
stantial United States owner,” which is now set at “more than 0%” in the case of
foreign investment entities and “more than 10%” in the case of most other foreign
entities.

Rationale:

We understand the rationale behind the Bill’s requirement that FFIs and other
withholding agents obtain information regarding substantial U.S. owners of foreign
entities, and we agree that the failure of the existing rules to look behind corporate
entities and certain trusts present unacceptable opportunities for tax evasion by
U.S. persons.

However, as indicated above, the requirements of the Bill relating to the identi-
fication of U.S. accounts and FFI agreements raise extraordinarily complicated im-
plementation issues, which may dissuade FFIs from entering into FFI agreements.
To a great extent, these issues are magnified by the requirement that FFIs and
other withholding agents obtain information regarding substantial U.S. owners of
foreign entities. We are very concerned that, in many cases, FFIs simply will not
be able to apply the 0%/10% thresholds, because such information is not required
to be gathered for AMI/KYC purposes and is impractical to secure otherwise. Also,
having separate thresholds for foreign investment entities and other foreign entities
introduces an additional complication of having to distinguish between those two
categories of entities.

Striking a balance between the important objective of combating tax avoidance
and practical administrability considerations in this context is best done by Treas-
ury after due evaluation of the relevant factors. In view of the reported cases of U.S.
individuals setting up foreign shell companies to hold offshore accounts, we respect-
fully submit that perhaps a threshold that requires, say, at least 50% ownership
would better target the tax compliance objective of the United States to identify U.S.
persons controlling offshore entities for tax evasion purposes.

6. Add an Exclusion for U.S. Branches of Foreign Banks and Clarify Treas-
ury Authority to Provide Other Exclusions

Recommendation:

The definition of “withholdable payment” for purposes of Section 1471 should be
amended to exclude payments to a U.S. branch (or agency) of a foreign bank. In ad-
dition, the statute and/or legislative history should clarify that the Treasury Depart-
ment has the authority to exclude other payments.5

Rationale:

U.S. branches (and agencies) of foreign banks conduct extensive operations in the
United States and engage in hundreds of millions of financial services and other
transactions each year. Unless payments to such branches are excluded from the

4We acknowledge that one potential challenge in successfully applying a Section 1472 regime
to tiers of FFIs may be a reluctance of one FFI to disclose its customer (or investor) base to
another; similar concerns contributed to the development of the QI system. Giving FFIs a choice
between a Section 1471 or 1472 regime may mitigate this challenge.

5More generally, in order to allay any concerns regarding the scope of Treasury’s authority
to provide guidance regarding Chapter 4, it may be advisable for Section 1474(d) (granting au-
thority to Treasury to “prescribe such regulations or other guidance as may be necessary or ap-
propriate to carry out the purposes of this chapter”) or its legislative history to explicitly state
that the grant of authority includes the authority to provide such exclusions from the terms of
Chapter 4 as Treasury deems appropriate.
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definition of “withholdable payments,” each payor of a withholdable payment to
such a branch would need to ensure that the bank has entered into an FFI agree-
ment before making payments to the branch. Such a requirement would place U.S.
branches of foreign banks at a competitive disadvantage compared to U.S. banks.
Moreover, U.S. branches of foreign banks are treated as U.S. persons for most infor-
mation reporting rules and thus, for example, file IRS Forms 1099 with respect to
payments to non-exempt recipients. Consequently, they should be treated as U.S.
withholding agents that are not FFIs for purposes of Sections 1471 and 1472.

7. Contents of an FFI’s Annual Report

Recommendation:

Section 1471(c)(1) requires that an FFI that has entered into an FFI agreement
must provide the IRS with an annual report providing details about accounts owned
by its direct and indirect U.S. customers and lists the items that must be provided
in the report with respect to such U.S. accounts. We recommend either that section
1471(c)(1)(D) be removed from the Bill (our preferred approach), or that the phrase
“To the extent required by the Secretary” be added as a modifier at the beginning
of section 1471(c)(1)(D), which requires the FFI to provide the “gross receipts and
gross withdrawals or payments from the account (determined for such period and
in such manner as the Secretary may provide).”

Rationale:

New chapter 4 presents many operational challenges and expenses for financial
institutions. We believe that such expenses should be minimized in those instances
where the compliance goal of the IRS would not be adversely affected and each data
element that must be captured and reported necessarily increases the cost of compli-
ance. With respect to the annual report, most of the account details required in the
annual report are “static” in nature, such as name, address, TIN, account number
and account balance at a specified time (presumably year-end). An FFI should be
able to capture such data elements even if it must prepare an “exceptions” report
to do so. However, tracking flows into and out of accounts is a much different matter
and for some FFIs (or some business lines thereof) would require potentially far
greater systems changes. We also question whether this information is necessary in
all instances to provide the IRS with the necessary tools to identify potential U.S.
tax evaders, given that the annual report will otherwise identify U.S. persons in-
vested in non-U.S. accounts and securities and which of those U.S. persons have ac-
counts large enough to merit closer IRS examination. Accordingly, we suggest either
that section 1471(c)(1)(D) be removed from the Bill or, at a minimum, that the
Treasury Department be granted flexibility to determine the circumstances in which
this information must be provided.

8. Expand Availability of Credits and Refunds to FFIs

Recommendation:

Proposed Section 1474(b)(2) denies a credit or refund to an FFI that is the bene-
ficial owner of a payment except if and to the extent that the FFI is eligible to a
reduced treaty rate of withholding. We recommend that the statute be amended to
permit the Treasury to provide for credits and refunds in appropriate circumstances.
The legislative history should indicate Congress’ intention that such credits and re-
funds be available where the withholding was done inadvertently or as a result of
a technical “footfault” on the part of the FFI or the withholding agent, where the
FFI has acted in good faith, or where the Treasury concludes that permitting such
credit or refund is in the best interest of fostering compliance with Chapter 4. The
legislative history should also indicate Congress’ intention that Treasury set up pro-
cedures permitting FFIs and other withholding agents to obtain refunds on behalf
of their direct or indirect account holders.

Rationale:

We understand that the intention of the new rules under Chapter 4 is to encour-
age FFIs to disclose their U.S. accounts, not to collect additional withholding tax.
However, we are concerned that due to the complexity of the rules and the difficulty
in achieving 100% compliance across the vast number of financial market partici-
pants, there inevitably will be a substantial amount of over-withholding. Moreover,
by imposing withholding tax also on gross proceeds (which are exempt from sub-
stantive tax) and on payments to foreign financial institutions that have no material
economic stake in those payments the withholding tax can be harsh and punitive
in its impact, especially if the opportunity to obtain refunds or credits of such over-
withheld amounts is restricted. Investors and FFIs will be evaluating their potential
exposures under these rules in determining whether to invest in U.S. securities and
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to enter into FFI agreements. Accordingly, we recommend that every effort be made
to have refund and credit procedures that maximize the ability to rectify over-with-
holding situations.

We look forward to continuing to work with the Congressional tax-writing com-
mittees, the Treasury Department and the IRS to achieve an effective, balanced and
Worka?le approach to addressing the gaps in the existing reporting and withholding
tax rules.

EUROPEAN BANKING FEDERATION  INSTITUTE OF INTERNATIONAL

BANKERS
Guido Ravoet Lawrence R. Uhlick
Secretary General Chief Executive Officer
——

Statement of the U.S. Public Interest Research Group

The following testimony represents the views of the U.S. Public Interest Research
Group (PIRG), the federation of state Public Interest Research Groups, which is a
non-profit, non-partisan public interest advocacy organization.

The Need for Real Reforms, and Why They Matter to Taxpayers

Even as many American families are struggling to make ends meet and busi-
nesses are fighting to keep their doors open, Main Street still manages to pay their
taxes.

Taxpayers have also made an unprecedented investment in the banking, auto and
insurance industries. These industries have made increasing use of complex
schemes to avoid paying their own taxes. For instance, over 80% of the biggest U.S
corporations maintain revenues in offshore tax haven countries.! The names on the
list are familiar: American Express, A.I.G, Boeing, Cisco, Dow, Hewlett-Packard,
J.P. Morgan Chase and Pfizer—among others.

In U.S. PIRG’s report, “Who Slows the Pace of Tax Reforms,” it’s been found that
even a modest number of corporations—just twelve—that oppose tax reforms of any
kind, have over 440 subsidiaries in tax haven countries.2

These corporations move their revenues, manipulate their costs and take generous
deductions in order to pay minimal, if any, U.S. taxes. In fact, Goldman Sachs,
Which3 received $10 billion in federal bailout dollars, paid just a 1% tax rate in
2007.

The Senate’s Permanent Subcommittee on Investigations concluded that the U.S
Treasury loses up to $100 billion per year because of tax haven abuse.# U.S. PIRG
has further analyzed that figure to establish the state shares of these revenue losses
in its April 15, 2009 Report, “Tax Shell Game: The Cost of Offshore Tax Havens
to Taxpayers.”

The massive losses in revenue must ultimately be made up by taxpayers. When
companies “change the geography” of their earnings, their headquarters or their
subsidiaries to tax haven countries—the taxpayers must pick up the tab by paying
higher taxes themselves or suffering from reduced public services.

When big businesses abuse tax havens, it puts ordinary businesses—especially
small businesses—without elaborate tax schemes and access to havens at a competi-
tive disadvantage. Businesses should thrive based on their ability to be efficient and
innovative, not their access to the best tax lawyers or their aggressiveness in hiding
assets offshore. Companies that create jobs here in the United States should not be
at a competitive disadvantage against other companies that are nominally reg-
istered in tax havens or that move their earnings to such places. Companies that
share the same access to U.S. markets and U.S. consumers should compete on a
level playing field.

The negative impact of offshore tax havens extends beyond the burden it places
on other taxpayers. According to the IRS, “At least 40 countries aggressively market
themselves as tax havens. Some have gone so far as to offer asylum or immunity

1Government Accountability Office, International Taxation: Large U.S. Corporations and Fed-
eral Contractors with Subsidiaries in Jurisdictions Listed as Tax Havens or Financial Privacy
Jurisdictions, Dec 2008.

2 https://www.uspirg.org/home/reports/report-archives/campaign-finance-reform/campaign-
finance-reform/who-slows-the-pace-of-tax-reforms

3http:/www.bloomberg.com/apps/mnews?pid=20601110&sid=a6bQVsZS2_18

4Committee on Homeland Security and Governmental Affairs, Permanent Subcommittee on
Investigations. TAX HAVEN BANKS AND U.S. TAX COMPLIANCE STAFF REPORT
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to criminals who invest sufficient funds. They permit the formation of companies
without any proof of identity of the owners, perhaps even by remote computer con-
nection.”5 Corporate and bank secrecy set up breeding grounds for money laun-
dering, drug trafficking and terrorism—both offshore and here in the United States.

Similar alarm has been sounded by Nobel-prize winning economist Joseph
Stiglitz, who chairs the Commission of Experts of the U.N. General Assembly on re-
forms of the international monetary and financial system. He makes clear that tax
havens are a losing proposition on all sides. “Secret tax havens . . . are bad for de-
veloping countries, bad for money laundering, drugs corruption—bad in every di-
mension.”® Mr. Stiglitz indicates that the secrecy assists terrorists using these
shadow markets to finance their agenda.”

Finally, many bills making their way through Congress so far this year could use
the additional revenue that would be retained in this country by restricting tax ha-
vens as a way to pay for other programs. U.S. PIRG does not advocate using reve-
nues that would be recaptured from shedding light on tax haven abusers for any
particular program. However, when Congress is struggling to find ways to find rev-
enue sufficient for two wars, an economic recovery effort, and other major reforms,
how can it look the other way when companies that benefit heavily from govern-
ment contract work and government bailouts fail to pay their fair of taxes?

Corporate Tax Rates and Competition

When lobbyists defend the existence of offshore tax havens, they typically argue
that American corporations are already taxed enough. They refer to a claim that
corporations pay a statutory tax rate of 35%, which is simply based on the law or
“statute.” However, the amount corporations actually pay is instead indicated by
their effective tax rate, which is the percentage of their profit that they actually pay
in taxes. And after corporations use myriad deductions, credits for business-related
expenses and depreciation allowances, the amount of tax they actually pay on profit
decreases dramatically—in some cases to nothing at all.8

In 2008 the GAO reported that effective taxes rates end up varying greatly across
corporations depending on their ability to use such tax-reduction techniques.® An-
other 2008 GAO study showed that 25% of U.S. corporations with more than $250
million in assets or $50 million in sales paid no federal income taxes at all in 2005,
the most recent year for which such data is available.10 It has been widely reported
that Goldman Sachs paid an effective tax rate of just 1% in 2008, citing they had
made “changes in geographic earnings mix.”

But this is really a separate issue. Whatever one thinks is the proper rate of cor-
porate taxation, there should not be a parallel shadow system of tax avoidance that
leaves other taxpayers shouldering the burden. When secrecy keeps individuals,
governments and other banks from knowing exactly what is on the books and be-
hind bank assets, it creates a false sense of security, making businesses more sus-
ceptible to the downward spiral we’ve seen over the last year.

The mythical threat of “double taxation” is often re-circulated by businesses that
oppose reform. This is a baseless threat, because the foreign tax credit already pro-
tects against double taxation—and no one is proposing repealing that. There’s a pro-
posal by the Obama Administration to make this tax credit reflective of the average
of all the tax rates that apply to a business so businesses cannot effectively choose
which rate they want to pay, regardless of where they do business.

Reforming the Broken System

The Foreign Account Tax Compliance Act is a step in the right direction to
reform a broken system where tax dodging individuals and corporations offload their
burden on ordinary taxpayers. Holding foreign banks and corporations accountable
for their clients can only help the process of ending bank secrecy.

5Internal Revenue Service website. Viewed 4 April 2009 http:/www.irs.gov/businesses/small/
article/0,,id=106568,00.html

6 “Economist calls for tax havens to be closed down.” Cayman News Service. 26 Aug. 2008
gttp://www.caymannewsservice.com/business/2008/08/26/economist-ca11s-tax-havens-be-closed-

own

7“Economist calls for tax havens to be closed down.” Cayman News Service. 26 Aug. 2008
http://www.caymannewsservice.com/business/2008/08/26/economist-calls-tax-havens-be-closed-
down

8 Huang, Chye-Ching. Putting U.S. Corporate Taxes in Perspective. Center on Budget and Pol-
icy Priorities. 27 Oct. 2008

9 Government Accountability Office, Effective Tax Rates Are Correlated with Where Income Is
Reported. Aug. 2008

10 Government Accountability Office, Comparison of the Reported Tax Liabilities of Foreign-
and U.S.-Controlled Corporations, 1998-2005. July 2008
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However, the bill can certainly be improved through even stronger enforcement
mechanisms for the U.S. government, aggressive measures to tax shell companies
and making sure that transactions have some economic purpose other than tax
avoidance.

When it is reported that Cayman Island financiers are breathing a giant sigh of
relief and making official gestures of “congratulations to Chairman Baucus and
Chairman Rangel,” then Congress should stop to see what’s missing.1! The following
are U.S. PIRG’s recommendations for comprehensive reform.

Codify the Economic Substance Doctrine

The bill should change the IRS code to ensure that a transaction has a purpose
aside from reduction of tax liability in order to be considered valid. This covers any
tax avoidance scheme into the future—which is a critical tool for law enforcement.

Address the Offshore Shell Companies and Collect Taxes

Companies that exist only on paper or via a Post Office box in the Cayman Is-
lands—but take advantage of American markets, have access to our consumer base,
use our physical and financial infrastructure and are protected by the U.S. mili-
tary—should pay U.S. taxes.

Specific quantitative standards can be established to determine if a company is
owned and controlled here in the United States in order to apply the correct level
of taxation.

Repeal “Check the Box”

A provision should be added to keep companies from being able to simply check
a box on a form to determine their business entity classification (to be most advan-
tageous based on their location and tax treatment). This loophole has been abused
in order to have the advantages and protections associated with incorporation, but
not have to be taxed as such.

Ban “Tax Strategy” Patents

As we said in a coalition letter to this Committee earlier this year, U.S. PIRG
supports banning patents on complex tax transactions and strategies used to avoid,
reduce or defer taxes.

Our government should not be in the business of rewarding tax lawyers who help
clients dodge their taxes. There is no patent protection for finding new ways to steal
cars, and there shouldn’t be protection for finding new ways to dodge taxes. These
patents pose a significant threat to taxpayers and their advisors.

Legislation to accomplish this was passed in the House last year by a vote of 220
to 175 as part of larger patent reforms. As of the writing of the letter, 82 tax strat-
egy patents had been issued, with 133 pending.

Conclusion

By taking on this issue in a serious way Congress can demonstrate that it puts
taxpayers first.

Tax haven abuse is only legal because the law has not caught up to reality. It
used to be legal to use other people’s credit card numbers, dump raw sewage in riv-
ers, and import radioactive materials—until we updated laws to stop it.

———

11 http://www.reuters.com/article/pressRelease/idUS210981+28-Oct-2009+PRN20091028
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Swiss Bankers Association, statement
*SwissBanking

The Honorable Charles Rangel, Chairman
Committee on Ways & Means

U.S. House of Representatives
Washington, D.C. 20515

The Honorable Max Baucus, Chairman
Senate Finance Committee

United States Senate

Washington, DC 20510

November 27, 2009

Foreign Account Tax Compliance Act of 2009 (H.R. 3933, S. 1934)

Dear Chairman Rangel and Chairman Baucus:

The Swiss Bankers Association (SBA) appreciates the opportunity to comment on the
proposed draft bill for the Foreign Account Tax Compliance Act of 2009 (the “Bill").

The SBA understands the desire of the United States to improve tax compliance on the
part of its citizens. We have worked closely with the Treasury Department and the
Internal Revenue Service (the “IRS”) for over a decade in the development and imple-
mentation of the qualified intermediary ("QI”) system. In this context our member banks
have expended large amounts of money and dedicated substantial personnel re-
sources to implement the QI system rules. We believe that overall the Ql system works
well in achieving the objectives for which it was designed.

More recently, the SBA has been an active participant in dialogues with Congressional
tax-writing staffs and the Treasury Department regarding the Bill. In addition we have
fully participated in the efforts of the European Banking Federation (the “EBF”) and the
Institute of International Bankers (the “lIB”) to bring about an international consensus
with respect to the overall impact of the proposed legislation and in raising practical
considerations that must be addressed if the Bill is to succeed in the manner envi-
sioned by Congress and the Treasury Department.

The SBA fully supports the comments that have been filed by the EBF and the 1IB.
Specifically, the SBA believes changes should be made to lengthen the Bill's effective
date; clarify the process for identifying U.S. accounts, particularly with respect to popu-
lations of existing accounts; clarify the requirements for certifying accounts as either
U.8. or non-U.S. and authorize Treasury to exempt categories or classes of foreign
financial institutions with respect to agreements with the IRS.

=Swiss Bankers iati Al 7 T+41612959393
Schweizerische Bankiervereinigung PO Box 4182 F +41 61 272 53 82
Association suisse des banquiers CH-4002 Basel offi h

Associazione Svizzera dei Banchieri
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*SwissBanking

Consistent with the comments filed by the EBF and the IIB on November 27, 2009, we
have significant concerns with respect to the substantial resource and operational
burdens that will be imposed by the Bill. In particular, we have concerns with the enor-
mously complicated due diligence obligation that will be imposed on the very large
population of foreign financial institutions to identify U.S. tax payers from among
groups of account holders that may be citizens of other countries but that hold U.S.
green cards or from individuals born in the U.S. but who have never resided there.
Under the Bill our banks will also be expected to look behind every non-publicly traded
corporate entity for which they may hold an account to determine if U. S. investors are
involved (again including green card holders) and, if so, the appropriate tax treatment
that should be applied.

Large global banks that have already invested in sophisticated computer systems may
have the operational wherewithal ultimately to comply with the requirements of the Act,
but even for these institutions the one year contemplated effective date is far too ambi-
tious. Significant operational considerations (such as the extent of due diligence that
must be performed on existing client populations) still need to be resolved. The
situation for smaller and medium-sized financial firms is far more vexing. For institu-
tions in these categories, the question would boil down to a basic cost-benefit analysis,
whether the benefits of continuing business relationships with U.S. persons is worth the
reputational and tax penalty risks envisioned by the Bill. We believe there is a substan-
tial possibility that smaller and mid-market firms will decide that the better alternative is
to discontinue serving US clients and, to rid alt portfolios of U.S. securities. There is
evidence that this is occurring already. Financial institutions are just about to start to
limit the financial services that are available to U.S. citizens abroad (see ACA letter in
the annex).

The potential implications on investments in U.S. securities should not be underesti-
mated, particularly as economies around the world look to recover from the global
financial crisis. Given that U.S. government debt issuances will compete with rapidly
growing government debt issuance in Europe and Japan, the Bill could have unin-
tended consequences for future capital flows to the U.S., and it could affect interna-
tional trade and investments flows, exchange rates, and interest rates. The compliance
risks of the Bill and the risk of foreign financial institutions (FFI) and their clients (U.S.-
clients and non-U.S.-clients alike) of being penalized with a 30 percent withholding tax
may cause a substantial number of FFls to cease holding and trading US securities.
While there certainly will continue to be demand for US securities, the risk premium
may rise with consequences for interest rate levels, growth and employment in the US.

Thank you again for the opportunity to comment and we urge you to consider these
comments as you revise the legislation.

Yours sincerely,
Swiss Bankers Association

U.Ph. Roth 7 U. Kapéfie
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American Ciiizens Abroad

The Volce of Americans Overseas

To: The Honorable Charles Rangel, Chair, W & M Committee: FAX: 202-225-0816
Mathew Beck (Rep. Rangel Contact W & M Commitiee): FAX: 202-225-2610

The Honorable Richard E. Neal, Chair, Select Revenue Measures Sub-committee of the
Ways and Means Committee: FAX: 202-225-8112
William Tranghese (Rep. Neal Contact): FAX: 202-225-8112

The Honorable Senator Max Baucus, Chair, Senator Finance Committee:
FAX: 202-224-9412
Dan Virkstis (Senator Baucus Contact Finance Committee): FAX: 202-228-0554

The Honorable John Kerry, Senate Finance Commiftee member: FAX: 202-224-8525
Jodi Seth (Senator Kerry Contact): FAX: 202-228-0554

November 3, 2009
Concerns: Foreign Account Tax Compliance Act - HR 3933
Dear Sirs:

American Citizens Abroad (ACA), the voice of Americans overseas, is a non-profit, non-partisan
all-volunteer organization that represents the interests of Americans living and working outside
the U.S. to the Executive Branch of the U.S. Government, the U.S. Congress, and the U.S.
Federal Judiciary to insure that Americans overseas are treated with equality and fairness. ACA
keeps Americans overseas informed and supports their role as informal representatives of the
United States. More can be learned about ACA through our website, www.americansabroad.org.

We are submitting this written comment to the hearings on HR 3933 which will take place on
November 5, 2009 and request that this submission be included in the record. These comments
are addressed to the four members of Congress who jointly issued the Congressional press
release of October 27, 2009 supporting HR 3933, as the close coordination between the Senate
Finance Committee and the Ways and Means Committee on this issue is apparent.

American Citizens Abroad is dismayed {o see the contents of the proposed Foreign Account
Tax Compliance Act which, if passed, will create a backlash from foreign governments in
response to what is openly referred to overseas as the financial imperialism of the United States.
This legislation aims to significantly expand the reach of the Qualified Intermediary (Qf)
regulations. Whereas the current QI regulations are concerned principally with investment
accounts, the Foreign Account Tax Compliance Act would apparently cover all bank activity,
including current accounts. As stated in the joint press release, “The Foreign Account Tax
Compliance Act would force foreign financial institutions, foreign trusts, and foreign corporations
to provide information about their U.S. accountholders, grantors, and owners, respectively. The
nonpartisan Joint Committee on Taxation has estimated the provisions of the Foreign Account
Tax Compliance Act would prevent U.S. individuals from evading $8.5 billion in U.S. tax over the
next ten years.” This legislation would significantly enhance the authority of the Treasury in
imposing the QI regulations and, in fact, requires foreign financial institutions to become
policemen for the IRS. The administrative burden and costs associated with compliance will be
significant for foreign financial institutions. And the associated legal risk is perceived as high.

5, rue Liotard ~ 1202 Geneva, Switzerland ~ Phone/Fax: (+41-22) 340 02 33
E-mail: info.aca@gmail.com

Web pages: httpJ/iwww.americansabroad.org
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As stated by Chairman Rangel in the Congressional press release, “This bill offers foreign banks
a simple choice — if you wish to access our capital markets, you have to report on U.S. account
holders. | am confident that most banks will do the right thing and help to make bank secrecy
practices a thing of the past.” In the same press release, Ways and Means Select Revenue
Subcommittee Chairman Neal stated: “I believe this bill provides the Treasury Department with
the tools it needs to crack down on those Americans hiding assets overseas.”

This legislation assumes that banks will submit passively to the U.S. rules and that business will
go on as usual. But this will not be the case. UBS in Switzerland has already announced that it
will no fonger accept as a client any American person residing in the United States. Many other
foreign banks are adopting the same policy in a more discrete way.

With regard to American citizens residing abroad, a group of major UK banks has aiready stated
that they will close accounts of American citizens if the proposed Qi regulations of January 1,
2010 become effective. We know for a fact that Swiss, Dutch and Spanish banks are refusing
American citizens residing in their countries as clients and are closing accounts. Do not forget
that there are over 5 million American citizens residing abroad. These people need to maintain
foreign bank accounts in the country where they reside to make current payments receive
salaries and hold their investments. The proposed legistation and reinforced Ql regulations will
make it all the more difficult for overseas Americans to maintain a bank account where they
reside.

Although ACA understands and sympathizes with the efforts of the U.S. Congress to close the
door to tax cheats, you must remember that most Americans working and living overseas are not
tax cheats but are performing significant services for the United States in representing American
companies and products. The proposed legislation specifically discriminates against one
category of U.S. citizens — those residing overseas. Imagine the uproar if Congress passed a law
that all residents of New York would have their bank accounts submitted to special investigation,
including the total of debits and credits in a year and the maximum balance in the account.

Closing accounts is just one reaction to the U.S. overreach. The United States imposing its laws
on foreign countries is creating a poisoned atmosphere which will hinder the positive
development of international trade and finance. One Swiss bank has already publicly announced
that it will no longer invest in any American securities for any of its clients. Since that
announcement, which received substantial press coverage, and the explanation of US tax
legislation behind that statement, foreigners are already beginning to divest of U.S. stocks. The
U.S. tax code states that if a foreigner owns more than $60,000 of U.S. securities at the time of
his death, his estate becomes subject to U.S. inheritance laws. At a time when the United States
should aim fo attract foreign capital, its legislation will discourage investment in the United States.
As the United States government depends on foreign investors to purchase a large share of
Treasury bills, the threat of a significant divestment out of the United States is not {o be taken
lightly.

While there is no doubt that the United States remains a financial powerhouse, it is no longer the
only option for investment purposes. With the U.S. dollar devaluing against other currencies,
many individuais are focusing investments in currencies other than the U.S. dollar. The United
States risks losing investment flows into the country and compromising free flow of trade if people
located outside of the United States view compliance as administratively too burdensome.
Furthermore, the probable restriction on access to bank accounts overseas by American citizens
and corporations will put a restrainer on the free development of trade. The new movement away
from the U.S. stock market is just one form of backlash on American policies, and all of the
publicity linked to the bank secrecy issue has made foreigners sensitive to the implications of any
relationship with the United States.

The United States also risks facing measures of reciprocity from foreign governments. In fact, the
perspective of the United States on bank secrecy and fiscal paradises is very hypocritical. On
November 2, 2009, a Financial Secrecy Index was been published for the first time by the

5, rue Liotard ~ 1202 Geneva, Switzerland — Phone/Fax: (+41-22) 340 02 33
E-mail: info.aca@gmail.com
Web pages: hitp://www.americansabroad.or
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International network for fiscal justice, co-founded by the South Alliance and the Declaration of
Bern. Ranking number one in the overall index of secrecy is Delaware in the United States with a
heavy weight in international fransactions. In terms of secrecy, Delaware ranks on a par with the
Cayman Islands, Bermuda and Dubai.

The U.S. one way approach has also been illustrated by the fact that when Mexico asked for
United States assistance in providing the names of Mexican citizens with money hidden in the
United States, the United States refused to collaborate. The OECD countries are also building up
forces to obtain transparency of their nationals. This movement will extend to money held in the
United States as well as o other foreign banks.

American Citizens Abroad fears that the current Congressional approach to stop the few
thousand American citizens that evade taxes by imposing its laws on other nations risks to open
up Pandora’s box, to create suspicion and friction with many other governments and to have a
long-term negative impact on U.S. trade and commerce in general. The costs to the United
States could far exceed the $850 million annual revenue projected to be coliected by the Joint
Committee on Taxation due to the proposed HR 3933. Right now the United States should be
encouraging more foreign trade to increase the nation’s exports, not develop legislation reaching
beyond its borders, which will hinder that free movement of trade.

American Citizens Abroad supports Congress in its efforts to eliminate tax evasion, but asks that
the current legislation be revised and rewritten so as not to discriminate against Americans living
and working abroad and not to negatively impact continued foreign investment in the US. ACA
feels it imperative to warn Congress of the serious risks for the United States related to the
current drafting of the Foreign Account Tax Compliance Act.

We thank you for your attention.

Sincerely yours,

Marylouise Serrato Jacqueline Bugnion
Executive Director Director
cc: Americans Abroad Caucus

The Honorable Timothy F. Geithner, Secretary of the Treasury
The Honorable Paul Volcker, Chairman, Presidential Task Force on Tax-Code Review

5, rue Liotard ~ 1202 Geneva, Switzerland ~ Phone/Fax: (+41-22} 340 02 33
E-mail: info.aca@gmail.com
Web pages: hitp:/iwww.americansabroad.org
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State Street Bank and Trust, letter

Robert J. Foley

Senior Vice President

Product Tax Department

State Street Bank and Trust
Company

One Lincoln Street SFCI3
Boston, MA 02111-2900 USA

STATE STREFT. T e

Email:  1j.foley@statesirect.com

November 20, 2009

The Honorable Max Baucus
Chairman

Senate Committee on Finance

219 Dirksen Senate Office Building
Washington, D.C. 20510

The Honorable John F. Kerry
United States Senate

218 Russell Senate Office Building
Washington, D.C. 20510

The Honorable Charles B. Rangel
Chairman

House Committee on Ways and Means
2354 Rayburn House Office Building
Washington, D.C. 20515

The Honorable Richard E. Neal

Chairman

House Ways and Means Select Revenue Measures Subcommittee
2208 Rayburn House Office Building

Washington, D.C. 20515

Re: Foreign Account Tax Compliance Act of 2009 (S. 1934 and H.R. 3933)

Dear Sirs,

State Street Bank and Trust Company (State Street) welcomes the opportunity to submit
comments on the Foreign Account Tax Compliance Act of 2009, S, 1934 and ILR. 3933
(the Bill), introduced on October 27, 2009. State Street wishes to encourage the House
Ways and Means Committes and the Senate Finance Committee in their efforts to clarify
and implement the Bill. The Bill’s basic goals are laudable, and are broadly consistent
with many of the Administration’s proposals, as described by Messrs. Shay and Wilkins
at their appearances before the House Ways and Means Select Revenue Measures
Subcommittee on November 5, 2009.
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Page 2 of 4
November 20, 2009
Foreign Account Tax Compliance Act of 2009 (H.R. 3933)

Although State Street supports the Bill’s objectives, there are several issues the
Committees should consider as the legislative process moves forward. The following list
is not exhaustive, but represents the issues of greatest concern to State Street from its
perspective as a provider of financial services to institutional investors:

Bill section 101
1. Provide for effective date flexibility

The proposed effective date ~ payments made after January 12011 - is much too early.
It likely will take Treasury and the IRS twelve to twenty-four months to provide final
guidance and a form of agreement for the affected foreign financial institutions (F Fls). It
also will take the financial services industry up to twenty-four months to create a
reporting and withholding regime for the FFIs and their assets, as well as a parallel
program to address non-financial foreign entities. We have seen similar timetables in the
development of the Qualified Intermediary regime, as well as with basis reporting.

Note that overlap of the government and industry implementation periods will be quite
limited. In our experience, we cannot properly begin software and processing
modifications until we have final guidance. Bill section 101, by itself, would not provide
the details needed for implementation - only Treasury and the IRS could provide that
information.

To accommodate these implementation issues, the effective date of section 101 should be
extended. The earliest practical statutory effective date should be for payments made
after December 31, 2013 (assuming prompt passage of the Bill). If the Bill’s current
effective date is not changed, Treasury should be instructed to produce early guidance to
enable U.S. withholding agents and FFIs to comply. Further, and regardless of the Bill’s
effective date, Treasury and IRS should be provided discretion to defer implementation
until at least eighteen months after final guidance and the FFI agreement are available.
Our recommendations are consistent with the comments of Mr. Wilkins at the November
5, 2009 Select Revenue Measures Subcommittee hearing, where he said that Congress
should provide broad effective date flexibility to ensure effective implementation of the
Bill’s FFI reporting regime.

2. Exclude US CFCs from FFI status

Some foreign entities (including controlled foreign corporations and majority-US owned
foreign partnerships) currently are US payors for information reporting purposes. The
Internal Revenue Code already tasks these entities with US tax processing for customers
and investors. Subjecting them to the FFI reporting regime would be duplicative, and
would add compliance expense. Therefore, we propose that these entities be excluded
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from FFI status, by statute or guidance to Treasury. Such an exception would lower the
costs of implementation while continuing the current scope of reporting. Tt also would be
consistent with the Bill’s proposed Code section 1471(c)(2) election for an FFI to be
subject to the same 1099 reporting regime as applies to U.S. financial institutions. That
election would create a parallel, and greatly overlapping, reporting regime for CFCs that
are FFIs. However, the Bill’s implementation would be less expensive and cumbersome
if the chapter 4 process and the proposed agreement are not required in this context.

3. Clarify the scope of reason to know by FFIs

Proposed Code section 1471(c)(3) allows an FFI to accept a customer/account holder’s
representation that an account is not a US account unless the FFI or others in its expanded
affiliated group know or have reason to know that the account holder’s certification is
incorrect. There is no way for a large financial organization to capture worldwide
knowledge among its affiliates because disparate systems and databases often are not
connected. Additionally, some markets’ data privacy rules would bar cross-use of
information,

Earlier Congressional hearings identified instances of structuring to avoid US information
return processing for entities owned by US persons, and we acknowledge that the Bill
should address that behavior. To accomplish the goal of the proposed Code section, we
propose that the scope of the knowledge test be narrowed to include only the knowledge
of the affected entity (the FFI), together with the absence of material tax structuring
assistance known to the FFI. This would mean that, prior to the FFI’s acceptance of a
customer certification of non-US status, (i) the FFI would apply its knowledge, and (ii)
the FFI would have “clean hands”.

Bill section 301
4, Clarify the definition of “material advisor”

Bill section 301 creates a disclosure regime when a “material advisor” assists in a
“foreign entity transaction.” This regime presumably will operate in parallel to the
current Code section 6111 disclosure regime. However, we are concerned that this new
regime could be unintentionally overbroad.

State Street often provides customers and potential customers with information about
markets and investment structures. Much of this information is publicly available; some
of it is proprietary. In all cases State Street discusses the investment landscape at no
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separate charge to customers. Of course, State Street provides a broad range of
investment services to customers, and we bill for those services. Bill section 301 should
not encompass routine no-cost assistance to customers that might be related to “foreign
entity transactions” simply because gross income derived from other normal services
exceeds the proposed statutory threshold. The Bill does have a provision allowing for
exemptions from disclosure, and we suggest that the Bill provide Treasury clear authority
to narrow the scope of disclosable activities.

I would be happy to discuss these issues with you and your staff in more detail. Please
feel free to contact me.

Best regards,

fob, ) &4,

Robert J. Foley

cc: Dennis E. Ross
State Street Global Tax

Wilssbosprodtax\PTD Shared files\Legistation\FATCA Bill Treasury Letter Nov 1§ 2009.doc
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Statement of the EFAMA

Additional Comments on the Foreign Account Tax Compliance Legislation
introduced by Chairmen Rangel and Baucus

1. EFAMA! recognizes and supports the intent of the Rangel-Baucus Bill of
better detecting and discouraging offshore tax evasion by U.S. persons. Our
comments set forth below are intended to contribute to solutions in this re-
spect that are workable in the context of prevailing intermediated invest-
ment structures and that take into account the specific characteristics of in-
vestment funds.

Our concerns

2. The new regime brings into scope fund entities, and fund managers, who
were not within the scope of the USQI regime. The Foreign Account Tax
Compliance Act 2009 (“the Bill”) will go beyond the QI regime in imposing
a new withholding tax or a new information reporting requirement that ap-
plies for the first time directly to funds and fund managers, as opposed to
their custodian banks. The new, very broad, definition of a “foreign financial
institution” (“FII”) and the requirement that such an FII enter into agree-
ments with the IRS and provide annual reporting in order to avoid new with-
holding tax rules on U.S. source investment income and on U.S. related gross
proceeds will have profound implications.

It has taken some time since the publication of the Bill on 27 Oct to assess
all the implications and consequences it potentially has for our industry, es-
pecially within organizations which have no experience of the similar, albeit
narrower, QI rules, and the impact analysis is still ongoing. Please note
there are 53.000 funds represented by EFAMA’s member national bodies.
The technical position under the new rules will typically involve an interplay
between the custodian, broker, fund entity and fund manager.

3. The current effective date of the bill is December 31 2010. The provisions
laying down information reporting and withholding requirements will apply
for payments made after that date. The scale of this task for FFIs that have
no existing U.S. tax information reporting systems is very substantial, and
we are concerned this timeline is not achievable.

4. As pointed out in our previous letter of 20th November 2009, many invest-
ment funds will usually encounter real difficulty entering into an agreement
with the IRS that requires the fund to report details on every U.S. account
holder. The reason for this difficulty arises from the little that is usually
known at fund level about the investors of the fund.

¢ In most of the European market, the process of subscribing to investment
funds is heavily intermediated. In most European countries, the standard
distribution model for retail and other widely held mutual funds is via
local bank branch networks.

e In other countries (such as the UK) distribution is increasingly intermedi-
ated through independent fund advisers who access funds through so-
called “platforms”. Platforms themselves can in some circumstances be
accessed directly by end investors which enables the investors to pur-
chase the funds directly. Typically this will be via an automated sales
process, i.e. via the internet. This process of often results in the creation
of two layers of nominee, i.e. the register of the fund will show the plat-
form as nominee, and platform’s records will often just provide the finan-
cial adviser’s name. It will be the financial adviser who will have a record
of the beneficial owner.

¢ Share or unit purchases are only rarely made by retail investors directly
with the Collective Investment Vehicle (CIV) or its transfer agent (and
in some European markets, never). In the overwhelming majority of cases
CIVs will enter into distribution arrangements with distributors who will
themselves enter into further arrangements with downstream distribu-
tors or “intermediaries” in the distribution chain (such as banks, insur-
ance companies or independent advisors).

1EFAMA is the representative association for the European investment management indus-
try. It represents through its 26 member associations and 44 corporate members approximately
EUR 11 trillion in assets under management of which EUR 6.4 trillion was managed by approxi-
mately 53,000 funds at the end of June 2009. Just over 37,000 of these funds were UCITS (Un-
dertakings for Collective Investments in Transferable Securities) funds. For more information
about EFAMA, please visit www.efama.org.
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¢ Intermediated purchases of CIV shares or units are typically held in an
omnibus or nominee account. The use of omnibus or nominee accounts
has developed for a variety of reasons. It can for example assist inter-
mediaries in terms of simplifying their computerized administration and
reporting systems and thus gives rise to economies of scale.

¢ In addition, as mentioned above individual customer information is gen-
erally regarded as valuable proprietary information. Therefore this infor-
mation will not be passed up the chain of intermediaries to the CIV, a
problem compounded by the additional costs this would entail, which
might well eliminate the economies of scale arising from the use of omni-
bus/nominee accounts. In an omnibus account sales and purchases are
usually made on behalf of collections of investors on a net purchase or
net sales basis. Those transactions can thus not be attributed to indi-
vidual investors behind the nominee.

¢ An additional difficulty arises from the fact that the investor base of a
widely-held CIV changes on a daily basis.

5. Significant practical difficulties will arise because of local country data pro-
tection legislation in a number of countries. Under these laws, no financial
institution is allowed to submit client details to another institution or person
without the formal approval of the relevant client. In order to prove that the
approval procedure has been correct, usually the client approval is asked for
in written form.

6. Against this background serious consideration should be taken with regard
to how to address the problem of identifying U.S. persons that hold accounts
or other investments through multiple tiers of foreign entities such as invest-
ment vehicles. For the reasons given above it will in many cases simply not
be possible for funds or their managers to identify such persons. As you may
be aware, this problem is one of the issues which is being addressed as part
of the OECD’s project on the Taxation of Collective Investment Vehicles and
Procedures for Tax Relief for Cross-Border Investors in the context of Double
Taxation Agreement benefits for CIVs. The U.S. government of course is one
of the participants in that project. This project has been ongoing for many
years not least because of the complexity of the task of taking into account
the intermediated investment landscape and in particular the fund environ-
ment with its vast distribution channels for purposes of enabling treaty relief
and reporting. We look forward to working constructively in the course of
2010 with the IRS to address these issues.

7. We believe it will be a very challenging and onerous task for the non-US
funds industry to introduce a wholly new U.S. tax reporting system that af-
fects several times more financial institutions than USQI. But an additional
concern is the aggregate practical burden for millions of investors and the
financial intermediaries who act for them. This seems out of proportion to
the small number of targeted U.S. account holders. Non U.S. investors with
no connection to the U.S. will be reluctant to make declarations relevant only
for U.S. federal tax purposes, particularly in the case of funds which have
little or no direct U.S. investment. This will make it difficult to achieve com-
pliance even where there is no U.S. tax evasion.

8. Even where adaptations to the current proposed mechanisms are foreseen,
it is likely that many widely-held investment funds simply cannot comply
with the remaining requirements. Where disinvestment in the U.S. capital
markets is not an option, the punitive withholding, including the 30% with-
holding on gross proceeds, will not be commercially viable for the concerned
investment funds. There is a reasonable prospect of many of the concerned
vehicles facing the alternative of having to close down or eject a significant
proportion of their investor base (and thus shrink its investment volume).
We genuinely believe the medium term impact could be to cause a measur-
able outflow from U.S. capital markets, especially if insufficient transitional
reliefs are made offered.

Our suggestions

1. Exemptions In part to avoid U.S.C reporting requirements, many Collective
Investment Vehicles (“CIVs”) established in European countries go to some
lengths to avoid U.S. persons investing in such funds. In such cases the pro-
spectus will typically provide that the fund is not open to U.S. investors and
the application form will contain a representation to this effect too. If a U.S.
investor incorrectly states that he is eligible to invest and the fund manager
subsequently discovers that the investor is a U.S. citizen then the investor
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will be required to redeem his investment immediately, at net asset value
at that time. As such, we would urge that investment funds that specifically
prohibit investment by U.S. persons be exempted from the new reporting re-
gime. In the enclosed appendix we include two typical examples of pro-
spectus wording.

We would also ask the IRS to consider a more general exemption from the
new regime for widely held and regulated collective investment vehicles, espe-
cially in situations where particular administrative difficulties apply. EU
countries typically have very wide-ranging regulatory rules which determine
the nature of investments, risk profile, diversification strategies and levels of
gearing which a fund can have, and highly prescriptive rules as to the nature,
content and distribution of fund legal financial and marketing documentation.
In the case of UCITS, the pan European regulated retail fund product, these
rules are very onerous. With such funds an individual investor can have no
control over the investment strategy or the continued existence of the fund,
which would make such a fund a less attractive vehicle for tax evasion by
larger investors.

2. In our view also the treatment of pension funds needs to be clarified.
EFAMA does not represent pension funds. However, it would be an odd out-
come of such funds, which could not be used as investment vehicles for U.S.
tax evaders, were to be included; no doubt other bodies are making represen-
tations on their behalf.

3. Tiering As pointed out in our letter, investors typically invest through lay-
ers of intermediaries, with the legal ownership held by nominees. The in-
tended application of the new regime to these multiple tiers is not suffi-
ciently clear. Guidance should be developed that a fund that needs to enter
into the reporting regime can accept any one of four formal certifications
from each registered unitholder:

a. That the unitholder is a registered reporting agent under the new re-
gime. This would typically apply to fund of funds and distributors (such
as branch banks and fund platforms).

b. That the unitholder is an entity that does not have substantial U.S.
ownership. In the case of an ‘ordinary corporate’ that would mean <10%
U.S. ownership (and at 7. below we request this 10% threshold be ex-
tended to investment vehicles also). This would typically apply to un-
listed companies that are not themselves FF1Is..

c. In the case of direct investments in the fund by individuals: That the
unit holder is a non-US person.

d. In the case of direct investments in the fund by individuals or entities:
That the unit holder’s interest is to be treated as a U.S. account

4. Direct reporting on request. Where a.) above applies, it should be clari-
fied in the final regulations and in the model agreements issued by the IRS
that the distributor with direct client contact should report details of U.S.
accounts directly to the U.S. government and not to the fund. This dis-
tributor will be closer to the investors in the fund and will thus be in a bet-
ter position to respond to the information requirements. We further suggest
that, to make the scheme more practical for the IRS to administer, such data
should be provided in response to a request by the IRS (i.e. in areas of par-
ticular interest to them) rather than automatically.

5. Withholding as a solution to the ‘cliff edge problem’. The bill as currently
drafted means that any FFI that needs to become a reporting agent must
provide information as to all accounts. Failure to obtain information about
just one out of possibly thousands (or hundreds of thousands) of accounts
means the FFI has failed in its duties as reporting agent; the penalty for this
is not currently clear, but could presumably extend to the re-imposition of
the 30% withholding on all of that FFI's U.S. source receipts. We believe it
should be sufficient remedy for the U.S. government’s purpose that the FFI
withholds 30% from payments to just the small minority of non-compliant ac-
counts, and remits that amount to the US.

6. Documentation We would urge Treasury to introduce commercially reason-
able standards for identifying U.S. accounts. A great difficulty would be con-
nected with obtaining certifications or other evidential material on the non-
US tax status from thousands of non-US account holders for the purpose of
identifying a small number of potential U.S. persons. The vast majority of
accountholders which are non-US persons not seeking in particular U.S. in-
vestments or U.S. source investment income would see no grounds for pro-
viding such certification, in particular where such certification consisted in
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U.S. tax forms. We note that under the USQI system it is possible to obtain
IRS rulings to allow reliance on KYC and AML procedures. We suggest it
should be possible for CIVs to obtain similar rulings from the IRS that KYC-
based procedures for excluding U.S. persons are sufficiently robust that the
CIV need not enter into a full reporting agreement. We would suggest that
an FFI should have the possibility to fulfill obligations under the new regime
more generally by using information in its possession or relying on existing
procedures.

7. Where such an IRS ruling were not be granted we believe that neutral inves-
tor self declaration forms should be used. It will be an extra deterrent that
investors are asked to complete a U.S. form, just as the average U.S. investor
would be reluctant to complete say a French or German government form.
We therefore believe that short of IRS ruling allowing the reliance on KYC
and AML procedures the form of Investor Self Declaration envisaged in the
OECD process would better achieve the universal compliance the U.S. seeks
than the use of U.S. tax forms. This would have the additional advantage
gf alg)wing authorised, industry standard, local language versions to be pro-

uced.

8. De minimis threshold. The bill as drafted defines a corporate to have ‘sub-
stantial U.S. ownership,” such that any account belonging to that corporate
is a ‘US account,” where U.S. ownership exceeds 10%. In the case of an ‘in-
vestment vehicle,” however, that limit is reduced to zero. We believe that
adds to the difficulty of the tiering problem, and will result in entities that
could otherwise have simply certified as ‘non-US owned’ instead entering
into reporting agreements. We suspect the number of such reporting agree-
ments the IRS will have to administer is very large, and any measure to re-
duce their number will enhance the workability of the overall system. We
would therefore suggest that the differential limit for ‘investment vehicles’
ii either abandoned altogether, or at the very least set at a figure higher
than 0%.

Transitional and administrative measures

1. Effective date. We would urge that this proposed effective date be delayed
in order to allow adequate time for the substantial number of Foreign Finan-
cial Institutions (FFIs) directly affected by the new regime to implement the
required complying mechanisms and associated systems changes. Further
impact analysis and industry consultation will be required to define the date
by which compliant systems could be built; but the degree of delay needed
will also be a function of the willingness of the U.S. authorities to grant the
transitional reliefs requested below.

2. Transition We would urge that a transition relief and implementation
schedule be introduced in order to allow sufficient time for introducing nec-
essary industy practice and systems changes. The bill would require foreign
financial institutions, among other things, to obtain such information from
its clients “as is necessary” to determine the accounts of U.S. persons and
to report items including the person’s name and taxpayer identification num-
ber. Because the local jurisdictions in which many of these institutions oper-
ate have client identification rules that may not comply in all respects with
what the U.S. may deem “necessary,” it is important that these institutions
be able to rely on their existing know your customer and other client identi-
fication rules while they gather the information necessary to comply with the
new U.S. rules.

a) Such transition relief could include reliance on existing client identifica-
tion information for all current accounts with the new rules applying
only to accounts opened after an agreed future date.
Alternatively, if additional information must be collected from existing
clients to meet the new “as is necessary” standard, institutions should
be given a number of years to collect this information, with a gradually
increasing percentage requirement for each year of the old accounts for
which the new “as is necessary” information test must be met.
We would suggest that consideration be given at least initially to apply-
ing the legislation on a duty of care/best endeavours basis, whereby for
example it is reasonable to assume that if the investor does not have
a U.S. address or a U.S. bank account, then it is reasonable to conclude
that the relevant individual is not a U.S. person.
3. Group filing election We believe that in many cases it will be necessary
for the fund manager, and each fund in the fund manager’s range, to enter

b
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into reporting agreements if the punitive withholding is to be avoided. Typi-
cally, a fund manager will of course run tens or hundreds of funds. We be-
lieve it would be to the benefit of both the fund management industry and
to the IRS to allow the fund manager to elect that a single reporting agree-
ment, and reports of U.S. Accounts under it, should cover both the fund man-
agement company and all funds managed by it on a consolidated basis.

4. Small accounts The bill as currently drafted allows a reporting exemption
for accounts of less than $10,000 (with a grandfathering at $50,000 for pre-
existing accounts) where these accounts are held by individuals. We believe
this exemption could be extended to accounts held other than by individuals,
without obviously exposing the U.S. to greater risk of tax evasion. This
would again reduce the volume of reporting the IRS must deal with, and also
make this exemption much easier for FFIs to operate.

Appendix
Examples of selling restrictions:

¢ The Company is a recognised scheme under Section 264 of the United King-
dom Financial Services and Markets Acts 2000.

“The shares have not been and will not be registered under 1933 Act or the securities
laws of any of the States of the United States. The Shares are being offered and
sold solely outside the United States to non-US. persons in reliance on regulation
5852 of the 1933 Act. The company has not been and will not be registered under
the 1940 Act but will be exempt from such registration pursuant to Section 3 [
(7) thereof. The outstanding securities of issuers relying on Section 3 ¢ 7, to the
extent that they are owned by U.S. persons (or transferees of U.S. persons), must
be owned exclusively by persons who, at the time of acquisition of such securities,
are “qualified purchasers” within the meaning of Section 2 a 51 of the 1940 Act.
Any U.S. purchaser of the Company’s shares must therefore be both a “qualified
institutional buyer” under Rule 144 A under the 1933 Act, the 1933Zct, the CEA,
or U.S. income tax unless prior consent is obtained from the manager. Please see
Appendix IV for the definition of U.S. persons and additional information on the
restrictions pertaining to U.S. persons.

Applicants for shares will be required to certify that they are not a U.S. person.”

¢ Specimen declaration included in the application form of an Irish investment
fund which prohibits investment by U.S. persons.

“The Applicant represents that the Applicant understands that (i) the Fund will not
be registered under the U.S. Investment Company Act of 1940, as amended, (ii)
the Shares have not been and will not be registered under the U.S. Securities
Act of 1933, as amended (the “1933 Act”), or under the securities laws of any
State or other jurisdiction within the United States, (iii) the Shares may be re-
sold only in transactions that are not subject to or are exempt from the registra-
tion requirements of the 1933 Act, and (iv) the Shares may not be offered, sold
or delivered, directly or indirectly, in the United States, or to or for the account
or benefit of any “U.S. Persons,” as such term is defined in the Prospectus.

The Applicant represents that (i) the Applicant is not, and the Shares will not be pur-
chased or held for the account or benefit of, or purchased with funds obtained
from, a U.S. Person, as defined in the Prospectus, (ii) the Applicant has not used,
to effect the purchase of Shares, any funds obtained in gross income from any
U.S. Person, (iii) the Applicant will not transfer or deliver, directly or indirectly,
any of the Shares or any interest therein to a U.S. Person, (iv) the Applicant was
not solicited to purchase and did not acquire any of the Shares while present
in the United States, (v) the Applicant is acquiring the Shares for investment
purposes only, (vi) the Applicant will notify the Fund in the event the Applicant
becomes a U.S. Person at any time that the Applicant holds any of the Shares,
(vii) the Applicant will not transfer or redeem any of the Shares while present
in the United States, its territories or possessions, or areas subject to its jurisdic-
tion, and (viii) if the Applicant is a bank, broker or dealer, and the Applicant
is acquiring Shares on behalf of clients for investment purposes, that such clients
are not U.S. Persons, that the Applicant will notify the Fund if it shall come to
the Applicant’s knowledge that any such client has become a U.S. Person, that
the Applicant will not at any time knowingly transfer or deliver Shares or any
part thereof or interest therein to or for the account or benefit of a U.S. Person
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and that the Applicant will not make any transfer of delivery thereof directly
orindirectly into the United States.

Definition of a U.S. Person per Prospectus

“U.S. Person” means a “U.S. Person,” as defined by Rule 902 of Regulation S

under the U.S. Securities Act of 1933, as amended (the “Securities Act”), including:

(i) any natural person resident in the United States;

(i) any partnership organised or incorporated under the laws of the United States;

(iit) any estate of which any executor or administrator is a U.S. Person;

(iv) any trust of which any trustee is a U.S. Person;

(v) any agency or branch of a non-U.S. entity located in the United States;

(vi) any non-discretionary account or similar account (other than an estate or
trust) held by a dealer or other fiduciary for the benefit or account of a U.S.
Person;

(vii) any discretionary account or similar account (other than an estate or trust)
held by a dealer or other fiduciary organised, incorporated, or (if an indi-
vidual) resident in the United States; and

(viii) any partnership or corporation if:

(a) organised or incorporated under the laws of any non-U.S. jurisdiction; and (b)
formed by a U.S. Person principally for the purposes of investing in securities
not registered under the Securities Act, unless it is organised or incorporated,
and owned, by accredited investors (as defined in Rule 501(a) of Regulation D
under the Securities Act) who are not natural persons, estates or trusts.

Notwithstanding the preceding paragraph, “U.S. Person” shall not include:

(1) any discretionary account or similar account (other than an estate or trust) held
for the benefit or account of a non-U.S. Person by a dealer or other professional
fiduciary organised, incorporated, or (if an individual) resident in the United
States;

(i) any estate of which any professional fiduciary acting as executor or adminis-

trator is a U.S. Person, if:

(a) an executor or administrator of the estate who is not a U.S. Person has sole
or shared investment discretion with respect to the assets of the estate, and (b)
the estate is governed by non-United States law;

(iit) any trust of which any professional fiduciary acting as trustee is a U.S. Per-
son if a trustee who is not a U.S. Person has sole or shared investment discre-
tion with respect to the trust assets and no beneficiary of the trust (and no
settlor if the trust is revocable) is a U.S. Person;

(iv) an employee benefit plan established and administered in accordance with the
law of a country other than the United States and customary practices and
documentation of such country;

(v) any agency or branch of a U.S. Person located outside the United States if:

(a) the agency or branch operates for valid business reasons, and (b) the agency
or branch is engaged in the business of insurance or banking and is subject
to substantive insurance or banking regulation, respectively, in the jurisdiction
where located;

(vi) certain international organisations (and their agencies, affiliates and pension
plans) as specified in Rule 902(k)(2)(vi) of Regulation S under the Securities
Act; or

(vii) an entity excluded or exempted from the definition of “U.S. Person” in reliance
on or with reference to interpretations or positions of the U.S. Securities and
Exchange Commission or its staff.”

[09-4107]
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Australian Bankers’ Association, Inc., statement

&

AUSTRALIAN BANKERS' ASSOCIATION INC.

David Bell Level 3, 56 Pitt Street

CEO Sydney NSW 2000
Telephone:  (02) 8298 0417
Facsimile:  (02) 8298 0402

4 December 2009

The Honorable Charles Rangel
Chairman

Committee on Ways and Means
US House of Representatives
Washington, DC 20510

The Honorable Richard Neal

Chairman

Committee on Ways and Means Subcommittee on
Select Revenue Measures

US House of Representatives

Washington, DC 20510

Foreign Account Tax Compliance Act of 2009
Dear Congressmen,

The Australian Bankers’ Association (the “ABA") would like to share with you
significant concerns that its members have with respect to certain aspects of the
proposed “Foreign Account Tax Compliance Act of 2009” (the “Bill"). By way of
introduction, the ABA is an organisation of Australian banks that works with and
on behalf of its member banks to provide analysis, advice and advocacy relating
to the development of public policy impacting the banking and financial services
industry in Australia.

The Bill's new reporting and withholding regimes are intended to detect and
prevent US tax evasion by US taxpayers. While we understand and support the
ultimate goal of Congress (which is not very different from that of various
initiatives of the Australian Tax Office in recent years), we believe that the Bill, as
currently proposed, would have far-reaching and disruptive effects on the
operations of the ABA’s members and also on the markets in which they conduct
business. This may in some cases force Australian banks to withdraw from
investments in the US (including on behalf of their customers) if such banks are
unable to sustain the steep costs of compliance with the new reporting and
withholding requirements of the Bill.

Australian Bankers’ Association Inc. AREN 117 262 978
{Incorporated in New South Wales). Liability of members is limited.
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We understand that revisions will be made to the Bill in response to the volume of
comments from many other industry associations and, on that basis, we believe
that it would be most useful to you if, rather than providing specific comments on
the drafting and mechanics of the Bill, we drew your attention to a handful of
significant issues that are of the greatest concern to Australian banks. These
issues are as follows.

A. Information Reporting & Withholding under New Sections 1471 -
1474,

The Bill would add a new Chapter 4 to the US Internal Revenue Code, which
would essentially require foreign financial institutions (including Australian banks
operating outside of the United States) to identify from among all of their
customers any US persons and any “United States owned foreign entities” and
then to report to the US Internal Revenue Service {the “IRS") on all payments to,
or activity in the accounts of, such persons.

This would be extremely onerous and costly (as described further below) for what
we believe to be a small benefit to the US. As Australia has a double tax treaty
and information sharing agreement with the US, the risk of US citizens hiding
income through our country’s banking system appears to be low.

We have several concerns about these provisions in their current form:

Inability to Obtain Necessary Information. Even though many Australian
banks would be willing to make a good-faith effort to comply with these new
requirements, in many cases it may not be possible for them to obtain the
required information. Most Australian banks will not have the requisite
information on file with respect to their current customers, because they would
have had no reason to ask in the past whether their customers are US citizens or
otherwise US persons and certainly no reason to ask whether a non-US entity
might be owned by US persons.!

Essentially, this would mean that these Australian banks would be required to
mail or otherwise contact their existing customers to try to obtain this
information. As we all know, mass mailings and telemarketing calls to millions of
customers often generate minimal responses, particularly when the subject does

In Australia, for a natural person to open a bank account, the person must show, among other
items, proof of residence (i.e., a permanent address), but information on nationality is not
required even where available. With respect to a legal entity, while requirements may vary
depending on the type of entity, in general, the existence of the entity must be established as
well as the name and address of any beneficial owner (but, again, not nationality). In addition,
for account holders and recipients in Australia, a bank would generally need to know whether the
person was a foreign company, trust or partnership. An estate here would normally be held in
trust. A bank would also know if an individual was non-resident (as residential address must be
verified), and may also have other obligations in such cases under Politically Exposed Persons
requirements. However, none of these existing requirements would generate information that a
bank could use to determine whether or not a person is a US taxpayer or substantially owned by
US taxpayers as required by the Bill.
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not appear to have any relevance to the customer, which would be the case for
the typical Australian deposit holder.

Furthermore, existing customers may not be willing to provide the requisite
certifications or representations to a bank, particularly if they are not expecting to
earn any material amounts of US-source income or to receive the gross proceeds
from the disposition of investments that give rise to US-source income. Such
customers may be unwilling to do so for any number of legitimate reasons,
including concerns over identity theft and basic privacy, rather than any intention
of avoiding US federal income tax.

Even with respect to new accounts, it may be commercially impractical for an
Australian bank operating outside of the US to attempt to compel a potential new
customer to provide a US taxpayer certification when such customer has no
connection to the US or interest in investing in US securities.

Another context in which it would be difficult, if not impossible, to obtain the
requisite information is with nominee entities or custodians. The Bill as currently
drafted defines an account to include any equity or debt instrument issued by the
financial institution that is not regularly traded on an established securities
market.

There is significant concern about how Australian banks can identify whether their
securities holders are US persons or United States owned foreign entities when a
number of the registered holders will be nominee companies or custodians.
Similarly, a number of customers of an Australian bank may be other financial
institutions holding on behalf of their own customers. These nominees and
custodians may choose not to provide customer information for a number of
reasons, including not wanting to hand the names of customers over to a
potential competitor. Furthermore, in a tiered structure, banks may be unable to
obtain information regarding “substantial US owners” of its customers’ foreign
owners. In addition, it is unclear, in all of these cases, who in the chain of
ownership or payments would bear the primary responsibility for information
reporting and withholding.

There are obviously a number of different ways that Congress could address
these concerns, some of which various commentators have already suggested.
These include allowing foreign financial institutions to rely on existing information
in their files, using existing “know-your-customer” and anti-money laundering
procedures, expanding the minimum account balance exception so that banks can
reasonably eliminate significant portions of their customer base that do not pose
a US tax evasion risk,? allowing foreign financial institutions to rely on
certifications made by other financial institutions and/or providing for clear “safe
harbours” of conduct so that inadvertent mistakes do not lead to disproportionate

2 The proposed de minimus amounts ($50,000 for existing accounts and $10,000 for new
accounts) are inadequately small and require an aggregation of accounts of subsidiaries and
branches worldwide (which would in itself require significant upgrades and linkages of existing
systems). Accordingly, we do not believe that this exception as currently proposed provides
much relief.
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sanctions. This is an area where explicit authority should be granted to Treasury
to write regulations and agreements with the banks that would enabie banks to
comply in the most practical way possible while stili focusing on the key areas
with which Congress is concerned.

Information Required to be Provided about US Accounts. As currently
drafted, the proposed Section 1471{c}{(1} would require a foreign financial
institution to report gross receipts, gross withdrawais and payments from an
account and would give the Treasury discretion only to determine for which
periods and in which manner to provide such information. Current systems
generally lack the capability to record and report such information on a periodic
basis. Such a requirement would be particularly onerous for our member banks,
and it is not clear whether the additional information provided would be more
than marginally beneficial to the IRS. The requirement could generate an
enormous amount of unhelpful information, particularly in situations where a
customer is maintaining a custodial account to hold securities. Considering the
amount of transfers people routinely make between acceunts, and the fact that as
a resuit, multiple accounts would be generating redundant information with
respect to a particular taxpayer, Congress should remove this reguirement under
Section 1471{c}{1}{D) and authorise the Treasury to designate the information it
requires to be reported under Section 1471.

Significant Costs of Compliance, We would like to emphasise the very
significant costs that each bank would have to incur in order to comply with the
requirements of the Bill, These costs would include hiring numerous additional
employees, the development of sophisticated IT systems capable of tracking and
processing the required information across a large number of jurisdictions around
the world and over a large number of existing platforms, the development of
procedures across affiliated companies to produce consistent and compliant
information reperting, and the training of branch managers and account officers
in subsidiaries and branches worldwide to familiarise them with the new
requirements and procedures. We would also like to emphasise that, after all of
this work, we belleve the number of "US Accounts” that will be found in Australia
would be relatively smail, even including the non-Australian operations of
Australian banks.

Due to the significant costs of compliance and the potential difficulties in
obtaining the requisite information from current and future customers, foreign
financial institutions (particularly smafier ones) that would otherwise be willing to
enter into information sharing agreements with the Treasury under the proposed
Section 1471(b) and that have no interest in facilitating tax evasion may find that
they are economically compelled to abstain from such arrangements and to
dispose of their US investments (both for their own account and for their
customers). This would pose a significant chalienge to the US government and
US businesses at a time when they are seeking to attract capital, particularly
from international financial markets. Accordingly, Congress should consider
whether changes can be made, or authority given to the Treasury, to provide
exceptions that would lower the costs of compliance. Furthermore, as many
others have noted, in light of the significant infrastructure and procedurai
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changes that will need to be implemented, January 1, 2011 is an unrealistic
effective date. We support the proposals to give the Treasury authority to set the
effective date based on the development of regulations and model agreements.
Finally, we would like to note that, with respect to foreign financial institutions
that are already participants in the Qualified Intermediary (*QI”) program, the Bill
proposes to add requirements in addition to those already imposed under the QI
program. We encourage Congress to allow QIs to use their existing systems to
comply with the QI program and, other than in abusive cases, exempt QIs from
the Bill's proposals.

Conflict with Local Legal Requirements. The Bill as currently drafted
contemplates the sharing of personal client information with the US government,
as well as between affiliated companies across multiple jurisdictions. It may be a
violation of the privacy and confidentiality laws of various countries for a bank to
comply with such disclosure and information sharing requirements. In particuiar,
while we have not had the opportunity to evaluate this issue in depth with
Australian or New Zealand legal counsel, we believe the relevant banking laws of
Australia and New Zealand may prohibit banks in their jurisdictions from sharing
customer information without the consent of the customer. Furthermore, the
Bill's proposed solution to this issue (i.e., refusing to open, or closing an existing,
account) might contravene other local requirements, such as those in Canada,’ to
provide bank account facilities where a potential customer has provided sufficient
proof of identification for the purposes of that jurisdiction. Congress should
consider whether diplomatic measures should be taken to facilitate the
implementation of the Bill. Otherwise, a number of banks may find themselves
trapped between conflicting laws.

B. Repeal of Exemption from Registration Requirements for Foreign-
Targeted Bearer Bonds

Section 102 of the Bill would repeal the present exemption from sanctions under
the TEFRA rules for foreign-targeted bearer bonds. As proposed, the Bill would
expose non-US issuers issuing debt in non-US jurisdictions — for example
Australian banks accessing the European bond markets — to a significant excise
tax if the bonds, as is typically the case in Europe, are in bearer form for US
federal income tax purposes.

We note that such bonds are customarily registered in a clearing system and
commonly recognised as registered except by the IRS. We do not believe that
the imposition of an excise tax is appropriate in these circumstances and would
encourage Congress to consider an exemption for such situations, whether such
exemption is based on the identity of the issuer or based on relaxing the
definition of what is considered registered in order to be consistent with existing
clearing and settlement systems.

KKK Kk

3 We have in mind Canada’s Access to Basic Banking Services Regulations.
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The ABA appreciates the opportunity to share its concerns regarding the Bill. We
would be happy to discuss these comments with you further or to assist you in
any other way.

Yours sincerely

Ned e ,,

David Bell

cc:

The Honorable Max Baucus
Chairman

Senate Committee on Finance
United States Senate
Washington, DC 20510

The Honorable Kent Conrad

Chairman

Senate Committee on Finance Subcommittee on Taxation, IRS Oversight, and
Long-Term Growth

United States Senate

Washington, DC 20510

The Honorable Dave Camp
Ranking Member

Committee on Ways and Means
U.S. House of Representatives
Washington, DC 20510

The Honorable Pat Tiberi

Ranking Member

Committee on Ways and Means Subcommittee on Select Revenue Measures
U.S. House of Representatives

Washington, DC 20510

The Honorable Chuck Grassley
Ranking Member
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Senate Committee on Finance
United States Senate
Washington, DC 20510

The Honorable Jon Kyl

Ranking Member

Senate Committee on Finance Subcommittee on Taxation, IRS Oversight, and
Long-Term Growth

United States Senate

Washington, DC 20510

John L. Buckley

Chief Tax Counsel

Committee on Ways and Means
Longworth House Office Building, 1136
Washington, DC 20515-6348

Cathy Koch

Majority Tax Chief

Senate Committee on Finance
United States Senate
Washington, DC 20510
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