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CONSUMER PROTECTION IN THE USED AND
SUBPRIME CAR MARKET

THURSDAY, MARCH 5, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCE, TRADE,
AND CONSUMER PROTECTION,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:12 a.m., in Room
2123 of the Rayburn House Office Building, Hon. Bobby L. Rush
(chairman) presiding.

Members present: Representatives Rush, Schakowsky, Sarbanes,
Sutton, Stupak, Green, Butterfield, Barrow, Matsui, Castor,
Braley, Radanovich, Stearns, Gingrey, Scalise and Barton (ex offi-
cio).

Staff present: Michelle Ash, Counsel; Christian Fjeld, Counsel,
Anna Laetch, Professional Staff; Valerie Baron, Legislative Clerk;
Brian McCullough, Minority Professional Staff; Will Carty, Minor-
ity Professional Staff; and Shannon Weinberg, Minority Counsel.

OPENING STATEMENT OF HON. BOBBY L. RUSH

Mr. RUSH. The committee will now come to order.

The chairman recognizes himself for 5 minutes for the purposes
of opening statement. While the mortgage and home foreclosure
crisis has garnered much-deserved attention in Congress and in the
media, there has been much less focus on similar problems that are
associated with the purchase of automobiles although repossession
rates are on the rise and only getting worse. The National Associa-
tion of Attorneys General lists auto issues as among its top 10 in
consumer complaints. For poor and working-class Americans who
do not own a home, automobiles are usually the single biggest
asset they possess and they are essential in getting people to and
from work, church and other places. As such, it is extremely impor-
tant that when consumers, particularly low-income consumers, pur-
chase their vehicles, the vehicles are, number one, in good working
order, and two, affordable with reasonable financing terms.

Unfortunately, evidence suggests that fraudulent practices with
regard to both the condition and financing of used cars are on the
rise. When it comes to the condition of vehicles, consumers are too
often unaware of previous damage inflicted on the vehicle. Cars
could have been written off as “total loss” vehicles by the insurance
companies, sold to salvage yards and then rebuilt and resold to
consumers without them knowing the history of the vehicle. The
National Motor Vehicle Title Information System, also known as

o))
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NMVTIS, will eventually be a valuable tool to aid consumers in ob-
taining the information about the condition of their vehicle and es-
tablishing a database in which States and other stakeholders share
their title information. However, NMVTIS remains an incomplete
project as only 13 States are participating in the system while 14
more provide information but not using NMVTIS as a primary re-
source.

Moreover, even when NMVTIS is fully operational, the database
will only have limited benefits for consumers unless the informa-
tion is made available to them at the point of purchase, that is, at
the lot itself. Many car buyers, particularly low-income buyers, do
not have a computer or Internet access to take advantage of
NMVTIS. The FTC’s Used Car Rules require dealerships disclose
warranty information on every car they sell, a buyer’s guide posted
on the vehicle. I believed that the Used Car Rules and the buyer’s
guide could be a useful tool to provide customers with branding in-
formation on an automobile right at the point of purchase.

Consumers are also being increasingly fleeced by abusive financ-
ing schemes when buying cars and in most car transactions the
dealership has a dual role. It not only sells the cars but arranges
for financing as well. This one-stop shopping can be very beneficial
to customers and dealerships can play a valuable role in assisting
customers in their quest for a creditor. However, too often the deal-
ership and the creditor work together to needlessly saddle cus-
tomers with high-interest-rate loans of exorbitant fees. Such discre-
tionary practices known as loan packing and dealer markup have
a disparate impact on people of color, particularly on African-Amer-
ican and Latino consumers. Dealerships will also charge bogus
“document fees” ranging from $400 to $700 for processing charges
of minimal cost. Lastly, dealerships will conduct “yoyo sales” where
they send the customer off the lot with a car only to call him or
her back several days later to renegotiate the terms of the loan
under coercive conditions.

Let me close by saying that as chairman of this committee, I
would like us to focus our consumer protection mission on matters
that particularly affect poor and working-class people. Too often
consumer protection issues are driven by upper- and middle-class
interests and not enough attention is given to matters that dis-
proportionately affect low-income customers and consumers. To-
day’s hearing is only one of many that I hope to conduct that will
focus on consumer matters that affect poor people.

With that, I yield back the balance of my time.

[The prepared statement of Mr. Rush follows:]
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Statement by the Honorable Bobby L. Rush, Chairman
Committee on Energy and Commerce
Subcommittee on Commerce, Trade and Consumer Protection
Hearing on “Consumer Protection in the Used and Subprime Car Market”
March 5, 2009

WASHINGTON, DC — “The subcommittee will come to order. While the mortgage and
home foreclosure crisis has garnered much deserved attention in Congress and in the media, there
has been much less focus on similar problems in the purchase of automobiles.

“Auto repossession rates are on the rise and are only getting worse. The National
Association of Attorneys General list auto issues as among its top ten in the number of consumer
complaints. For poor and working class Americans who do not own a home, automobiles are
usually the single biggest asset they possess; and they are essential in getting people to and from
work. As such, it is extremely important that when consumers, particularly low-income consumers,
purchase their vehicles that the vehicles are (1) in good working condition, and (2) affordable with
reasonable financing terms.

“Unfortunately, evidence suggests that fraudulent practices with regard to both the condition
and financing of used cars are on the rise. When it comes to the condition of vehicles, consumers
are too often unaware of previous damage inflicted on the vehicle. Cars could have been written off
as “total loss™ vehicles by the insurance companies, sold to salvage yards, and then rebuilt and

- More —
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re-sold to consumers without them knowing the history of the vehicle. The National Motor Vehicle
Title Information System, also known as NMVTIS, will eventually be a very valuable tool to aid
consumers in obtaining information about the condition of their vehicles by establishing a database
in which states and other stakeholders share their title information. However, NMVTIS remains an
incomplete project as only 13 states are fully participating in the system, while 14 more are
providing information, but not using it as a resource.

Moreover, even when NMVTIS is fully operational, the database will only have limited
benefits for consumers unless the information is made available to them at the point of purchase —
that is, af the lot itself. Many car buyers — particularly low-income buyers — do not have a computer
or Internet access to take advantage of NMVTIS. The FTC’s “Used Car Rule” requires that
dealerships disclose warranty information on every car they sell with a “Buyers’ Guide” posted on
the vehicle. Ibelieve that the “Used Car Rule” and the “Buyers Guide™ could be a useful tool to
provide customers with branding information on an automobile at the point of purchase.

Consumers are also being increasingly fleeced by abusive financing schemes when buying
cars. In most car transactions, the dealership plays a dual role: it not only sells the car, but arranges
for the financing as well. This one-stop shopping can be very beneficial to consumers, and
dealerships can play a valuable role in assisting customers find a creditor. However, too often the
dealership and the creditor work together to needlessly saddle custbmers with high interest loans or
exorbitant fees. Such discretionary practices known as “loan packing” and “dealer markups™ have a
disparate impact on people of color, particularly African American and Latino consumers.
Dealerships will also charge consumers bogus “document fees” — ranging from $400 to $700 — for
processing charges of minimal cost. Lastly, dealerships will sometimes conduct “yo-yo sales™
where the dealer sends the customer off the lot with a car, only to call him or her back several days
later to renegotiate the terms of the loan under coercive conditions.

While federal and state laws exist to protect consumers from such abusive practices, they
arguably make up a patchwork that has proven to be largely ineffective. Section 5 of the FTC Act

gives the FTC broad enforcement authority against “unfair or deceptive acts or practices”; and

— more —



o
Section 18 of the Act gives the Commission rulemaking authority to address specific “unfair or
deceptive acts or practices.” Intoday’s hearing, I would like to know whether the Commission is
effectively using this authority and whether Congressional action is needed to facilitate adequate
Commission action.

“Finally, as Chairman of the subcommittee, I would like us to focus our consumer protection
mission on matters that particularly affect poor and working class people. Too often, consumer
protection issues are driven by upper middle class interests and not enough attention is given to
matters that disproportionately affect low-income consumers. Today's hearing is only one of many
I hope to conduct that will focus on consumer matters affecting poor Americans.

“With that, I yield back the balance of my time.”

###
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Mr. RusH. And I recognize now for 5 minutes for the purposes
of opening statement the ranking member of the subcommittee, Mr.
Radanovich.

OPENING STATEMENT OF HON. GEORGE RADANOVICH

Mr. RADANOVICH. Thank you, Mr. Chairman. I appreciate you
calling today this hearing to protect consumers in the used-car
market.

A car is one of the single biggest purchases that consumers
make, and although a car is a depreciating asset, it is quite often
invaluable to the owner, particularly if it is the only way to travel
to work and earn a paycheck. While many in this room live in big
cities with mass transit, those of us in more rural areas lack such
conveniences. My district is an agricultural hotspot with farms that
cover vast acreage in the beautiful San Joaquin Valley in Cali-
fornia and workers are often geographically separated from their
place of work by many miles with few, if any, viable alternatives
for commuting. Without a car, getting to work can be nearly impos-
sible regardless of income, so it is vitally important that they find
a safe, reliable car, and the last thing anybody needs is to find out
that the car she has purchased has hidden damage that can greatly
reduce the car’s value, or worse, present a safety hazard to her and
her family.

In the aftermath of Hurricane Katrina, this committee’s atten-
tion was drawn to the fact that hundreds of thousands of cars were
flooded and should not be resold and put back on the road. And al-
though State laws usually require the title of the damaged car to
carry a brand reflecting the car’s true condition, unscrupulous peo-
ple find ways to obtain new clean title in another State, a practice
referred to as title washing. With a clean title, the path is clear to
sell the car to an unsuspecting consumer or business.

Because of the varying State laws, the NMVTIS system was
mandated by the Anti-Car Theft Act of 1992 to provide an inter-
operable electronic system for the States and for law enforcement
to improve title efficiency and reduce fraud. However, technological
barriers and chronic underfunding have prevented the system from
truly helping to eliminate title washing.

Recently, however, the DOJ has opened the system to the public
and required information to be provided by private-sector entities
such as insurance companies and salvage yards, and while it is im-
proving, the system remains only as good as the information that
goes into it. Unfortunately, only 27 States are currently partici-
pating in providing information, and one of them, my home State
of California, is not allowing the information to be made public.

In the interim, American entrepreneurial spirit has filled the in-
formation void and produced several competing information prod-
ucts that are commercially available to consumers and businesses
to research a car’s history. Paying a handful of dollars to research
a car for what a consumer will pay thousands of dollars is money
well spent. I am pleased that one of the companies, Experian, will
be testifying today about their auto check service, and I am inter-
ested to hear whether NMVTIS will become an additional tool for
the consumer or a replacement to a private-sector service.
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In addition to buying a car with hidden damage, consumers must
avoid other pitfalls to purchasing a used car. In fact, a plethora of
State and federal laws already exist to inform and protect con-
sumers. The FTC’s Used Car Rule requires information of existing
warranty to be disclosed through a buyer’s guide label on the car
and many States have laws restricting certain fees and mandating
additional disclosures.

Despite these protections, reports of some abusive sales and lend-
ing practices by a small minority of unscrupulous actors still per-
sist. The report comes at precisely the time when many of our fel-
low Americans have lost their jobs or have reduced income from
the slowing economy and cannot afford the additional costs. With
many State budgets busting at the seams, the State and local en-
forcement we depend on to protect consumers is susceptible to the
restraints of limited resources, and under the economic climate, we
must ensure that our laws work effectively to protect consumers
and eliminate fraudulent practices that result in unnecessary costs
to consumers.

Owning a car is an expensive proposition. Financing costs, insur-
ance premiums, maintenance, gas and State and local taxes require
a substantial portion of income for the average American. I don’t
have to tell my fellow Californians who may see our gas prices in-
crease and vehicle registration fees increase this year to offset our
budget cars. But cars today are also safer, more advanced techno-
logically and last longer than any time in history. I think any dis-
cussion of affordability must also examine the role of the federal
and state mandates and taxes, and I also believe that if we want
to help consumers, any measure we discuss must be carefully ex-
amined to ensure that they do not increase compliance costs that
only result in higher purchase prices and ownership costs.

Mr. Chairman, I look forward to working with you and making
sure that consumers have access to the information they need to
make an informed car purchase and that unscrupulous actors who
would violate the law are brought to justice.

Mr. Chairman, I yield back.

[The prepared statement of Mr. Radanovich follows:]
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Statement of the Honorable George Radanovich
Ranking Member, Subcommittee on Commerce, Trade and Consumer Protection
Hearing on “Consumer Protection in the Used and Subprime Car Market”
March 5, 2009
(837 words)

Thank you, Mr. Chairman, for calling today’s hearing to protect consumers in the
used car market. A car is one of the single biggest purchases a consumer makes, and
although a car is a depreciating asset, it is quite often invaluable to the owner, particularly
if it is the only way to travel to work and earn a paycheck. While many in this room live
in big cities with mass transit, those of us in more rural areas lack such conveniences.

My district is an agricultural hot spot with farms that cover vast acreage in the
beautiful San Joaquin valley. Workers are often geographically separated from their
place of work by many miles with few, if any, viable alternatives for commuting.
Without a car, getting to work can be nearly impossible, regardless of income. Soitis
vitally important they can find a safe, reliable car. And the last thing anyone needs is to
find out that the car she has purchased has hidden damage that can greatly reduce the
car’s value, or worse, present a safety hazard to her and her family.

In the aftermath of Hurricane Katrina, this Committee’s attention was drawn to
the fact that hundreds of thousands of cars were flooded and should not be resold and put
back on the road. Although State laws usually require the title of the damaged car to
carry a brand reflecting the car’s true condition, unscrupulous people find ways to obtain
a new clean title in another State — a practice referred to as “title washing.” Witha
“clean” title, the path is cleared to sell the car to an unsuspecting consumer or business.

Because of the varying state laws, the NMVTIS (“Nim-Vee-Tis”) system was
mandated by the Anti Car Theft Act of 1992 to provide an interoperable electronic
system for the States and for law enforcement to improve title efficiency and reduce
fraud. However, technological barriers and chronic under-funding have prevented the
system from truly helping to eliminate “title washing.”

Recently, however, the DOJ has opened the system to the public and required
information to be provided by private sector entities, such as insurance companies and
salvage yards. While it is improving, the system remains only as good as the information
that goes into it. Unfortunately, only 27 states are currently participating and providing
information. And one of them — my home state of California — is not allowing the
information to be made public.

In the interim, the American entrepreneurial spirit has filled the information void
and produced several competing information products that are commercially available to
consumers and businesses to research a car’s history. Paying a handful of dollars to
research a car for which a consumer will pay thousands is money well spent. Iam
pleased one of the companies, Experian, will testify today about their Auto Check service
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| and I am interested to hear whether NMVTIS will become an additional tool for the
consumer, or a replacement to private sector services.

In addition to buying a car with hidden damage, consumers must avoid other
pitfalls to purchasing a used car. In fact, a plethora of State and Federal laws already
exist to inform and protect consumers. The Federal Trade Commission’s Used Car Rule
requires information of any existing warranty be disclosed through a Buyers’ Guide label
on the car. And many States have laws restricting certain fees and mandating additional
disclosures.

Notwithstanding these protections, reports of some abusive sales and lending
practices by a small minority of unscrupulous actors persist. The reports come at
precisely the time when many of our fellow Americans have lost their jobs or have
reduced income from the slowing economy and cannot afford additional costs.

With many State budgets busting at the seams, the State and local enforcement we
depend on to protect consumers is susceptible to the constraints of limited resources.
Under this economic climate, we must ensure our laws work effectively to protect
consumers and eliminate fraudulent practices that result in unnecessary costs to
consumers.

Owning a car is an expensive proposition. Financing costs, insurance premiums,
maintenance, gas, and State and local taxes require a substantial portion of income for the
average American. I don’t have to tell my fellow Californians — who may see our gas
prices increase and vehicle registration fees increase this year to offset our budget deficit.
But cars today are also safer, more advanced technologically, and last longer than any
time in history. I think any discussion of affordability must also examine the role of
Federal and State mandates and taxes. I also believe that if we want to help consumers,
any measures we discuss must be carefully examined to ensure they do not increase
compliance costs that only result in higher purchase prices and ownership costs.

Mr. Chairman, I look forward to working with you to make sure consumers have
access to the information they need to make an informed car purchase and that
unscrupulous actors who would violate the law are brought to justice.

I yield back.
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Mr. RusH. I want to thank the ranking member.

The next member the chair recognizes is the gentleman from
Maryland, Mr. Sarbanes, recognized for 2 minutes for the purposes
of opening statement.

OPENING STATEMENT OF HON. JOHN P. SARBANES

Mr. SARBANES. Thank you very much, Mr. Chairman. Thanks for
holding this hearing. You said it rightly when you pointed out that
we have had a lot of focus on the subprime mortgage industry and
all the abuses that have to be there but we are increasingly discov-
ering that there was and continues to be in many respects a sort
of subprime culture that has developed out there and the tentacles
of it reach far and wide, and in some senses the place where
subprime meets the financial entrepreneur is a place where preda-
tors lurk and it is not just about a subprime culture, it is about
an emerging predatory culture. Certainly in the arena in the pur-
chase and sale of automobiles the potential for abuse is high. There
is a legion of opportunities to take advantage of people and exploit
people and that is what this hearing hopefully is going to shed
some light on.

I expect we will come from this hearing with many perspectives
but among them will certainly be that additional protections for the
consumer are needed in this arena, and another will be that the
depths of this culture of subprime and the potential for predators
is very high and extends to many arenas so we have to be vigilant
for what those other arenas can be going forward.

So thank you for calling this hearing and I am looking forward
to hearing the testimony from the panel. Thank you.

Mr. RusH. The chair thanks the gentleman. The chair now recog-
nizes the former ranking member of this subcommittee, the former
chair of the subcommittee, the gentleman from Florida, Mr.
Stearns is recognized for the purposes of an opening statement for
2 minutes.

OPENING STATEMENT OF HON. CLIFF STEARNS

Mr. STEARNS. Good morning, and thank you, Mr. Chairman.
Thank you for having this hearing. As you mentioned, in the 109th
Congress I was chairman of the subcommittee. We examined this
problem of title washing and fraud to discuss better ways to protect
the consumers who unknowingly purchase these vehicles and they
were damaged, and I thank you very much, Mr. Chairman, for con-
tinuing the investigation.

This year again we introduced the Damaged Vehicle Information
Act, which is H.R. 1257, with my distinguished colleague from
Texas, Mr. Green, and I thank him sincerely for his support. Our
bill would require vehicle identification numbers, VINs, of totaled
vehicles to be immediately sent to the vehicle history databases
which would then be made available immediately to the public so
that consumers would be provided with complete information re-
garding any salvaged or flooded automobile that they may be pur-
chasing. Towards that end, Mr. Chairman, I ask unanimous con-
sent to put in the record a letter from the Salvage Auto Fraud Re-
form Coalition, which represents millions and millions of vehicles
and a list of the supporters including Experian, who is a witness
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today, including, Mr. Chairman, the National Association of Minor-
ity Automobile Dealers, for their support for Mr. Green and our
legislation, H.R. 1257. May I put that in the record, Mr. Chairman,
by unanimous consent?

Mr. RUSH. So ordered.

[The information appears at the conclusion of the hearing.]

Mr. STEARNS. We are all aware, I think, of what the problem is,
and as I pointed out, we have bipartisan support here. We had 80
cosponsors in the last Congress and we worked it through the Na-
tional Highway Traffic Safety Administration, NHTSA, to ensure
this public disclosure of damaged vehicles. DOJ’s system, which is
NMVTIS, the National Motor Vehicle Title Information System,
was only recently made available to the public on January 30 and
is operating off an incomplete database, so NMVTIS doesn’t specifi-
cally track vehicles that have been damaged and had airbags de-
ployed and the entry of data on this system often lags behind the
time it takes to obtain a new title for a damaged car in another
State. Thus, I believe NHTSA is the right agency to be charged
with tracking damaged vehicle information, and of course, Mr.
Chairman, as you know, this is in our jurisdiction and we have
been a very strong advocate for the consumers, and I thank you for
having this hearing.

[The prepared statement of Mr. Stearns follows:]
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Statement of the Honorable Cliff Stearns
CTCP Subcommittee Hearing
“Consumer Protection in the Used and Subprime Car Market”
March 5, 2009

Thank you, Mr. Chairman.

I am pleased to be here today for this important consumer
protection hearing on cars in the used and subprime market.
In the 109t Congress while I was Chairman of this
Subcommittee, we examined the problem of title washing and
fraud to discuss ways we could better protect consumers from
unknowingly purchasing flooded and damaged vehicles, and I
thank Chairman Rush for affording us the chance to revisit this
critical issue.

This year,  have once again reintroduced my Damaged
Vehicles Information Act (H.R. 1257) with my colleague from
Texas, Mr. Green, and I thank him for his support. H.R. 1257
would require vehicle identification numbers (VINs) of totaled
vehicles to be immediately sent to vehicle history databases -
which would be made available to the public - so that
consumers will be provided with complete information
regarding any salvaged or flooded automobile they may be
purchasing.

We are all well aware that title washing, although illegal, is still
alive and well in the used car market. In the year 2005 alone,
over 5 million vehicles were “totaled” by insurance companies.
500,000 of these were from Hurricanes Katrina and Rita. These
damaged cars can easily be transported from one state to
another where the title of the car will no longer indicate the
vehicle has been damaged. These kinds of vehicles pose a
significant safety risk to the unknowing consumers who
purchase them.
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My legislation, which has enjoyed broad bipartisan support
including 80 cosponsors last Congress, works through the
National Highway Traffic Safety Administration to ensure
public disclosure of damaged vehicle information. DOJ’s-
system NMVTIS (National Motor Vehicle Title Information
System) was only recently made available to the publicon
January 30t and is operating off an incomplete database.
Additionally, NMVTIS doesn’t specifically track vehicles that
have been damaged and had airbags deployed, and the entry of
data on the NMVTIS system often lags behind the time it takes
to obtain a new title for a damaged car in another state. Thus, I
believe NITSA is the right agency to be charged with tracking
damaged vehicle information.

I thank the Chairman for holding this hearing and look forward
to hearing from our witnesses.

QUESTIONS (5 minutes)

Brief Background:



14

Mr. RusH. The chair thanks the gentleman. Now the chair recog-
nizes my friend, the chair of the Oversight Subcommittee of this
committee, the gentleman from Michigan, Mr. Stupak, is recog-
nized for the purposes of opening statement for 2 minutes.

Mr. StuPAK. Thank you, Mr. Chairman. I will waive my opening
as I would like to reserve my time for questions.

Mr. RusH. The chair thanks the gentleman. The chair therefore
proceeds to recognize the gentleman from Texas, my friend, Mr.
Green, for the purposes of opening statement for 2 minutes.

OPENING STATEMENT OF HON. GENE GREEN

Mr. GREEN. Thank you, Mr. Chairman, for holding this hearing
on consumer protection in the used car market. There are a num-
ber of issues we will be looking at in the hearing. I look forward
to hearing from our witnesses on financing scams, title washing
and the ability of consumers to find basic background history of
used cars.

Used car scams have been around for decades but since 2001 in
my hometown of Houston we have seen spikes in flood damage-re-
lated fraud after Tropical Storm Allison, Hurricane Katrina and
again last fall with Hurricane Ike. Technology has made Carfax
and Autofax reports more accessible and programs like the DOJ’s
National Motor Vehicle Title Information System, which more
States are beginning to participate in, will help consumers and
used car dealers alike. Unfortunately, some unscrupulous used car
dealers will remain and the individuals they will take advantage
of will most likely be those who are unable to access information
such as vehicle history reports or simply don’t know it is available
or where to find it. The president of the Houston Better Business
Bureau stated in a Houston Chronicle article last March that their
office still receives one or two complaints a week from individuals
who have unknowingly purchased previously wrecked or otherwise
damaged cars. For low-income individuals and families who do not
own homes, a vehicle is probably their single biggest asset and de-
pend on it for their income and can least afford to pay for repairs
or go without that vehicle if it in the shop.

I hope to hear from our witnesses on how we can best make vehi-
cle history information available to all consumers prior to purchase.
I also look forward to the testimony on abusive practices during the
purchasing and financing process. This is something that the sub-
committee has looked at in the past and the problems in accessing
vehicle history but there can be just as much fraudulent activity
in this part of the process and it disproportionately affects the
same parts of the population.

Again, I want to thank our chairman and my good friend from
Chicago for holding the hearing. I look forward to working on legis-
lation to solve that problem. I yield back my time.

Mr. RUsH. The chair thanks the gentleman. The chair now recog-
nizes the gentleman from Georgia, Dr. Gingrey.

OPENING STATEMENT OF HON. PHIL GINGREY

Mr. GINGREY. Mr. Chairman, thank you. In the way of disclosure,
I want to say that my dad and my two uncles were in the used car
business almost all their adult lives, and I would like to have a dol-
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lar for every hour I spent going with them to New York to Jerome
Avenue to buy some of these used cars and take them south or sit
around an auction lot for hours and hours while they were pur-
chasing cars, so I have a lot of interest in this issue.

Chairman Rush, I want to thank you for calling the hearing and
it does affect so many Americans each year. The purchase of a used
car, the United States Department of Transportation estimated in
2007 that almost 41.5 million used cars were purchased in the
United States. I have got four of them. In these challenging eco-
nomic times, individuals around the country will first look to the
used car sector when buying a car to keep their own cost down so
therefore it is incumbent on this subcommittee to ensure that indi-
viduals have access to the most pertinent and up-to-date informa-
tion on the cars that they plan to purchase.

In 1992, Congress took a large step toward preventing auto
fraud, particularly this issue of title washing, when it passed the
National Motor Vehicle Title Information System. I also applaud,
Mr. Chairman, the work of my good friend from Florida, Mr.
Stearns, for the work on this issue in both the 109th and 110th
Congresses. He introduced the Damaged Vehicle Information Act to
direct the National Highway Transportation Safety Administration,
NHTSA, to provide information about the fair market value and
the safety of automobiles. So I look forward to working with him
on this legislation and with you, Mr. Chairman, during this Con-
gress.

You know, despite the attempts to compel the full disclosure of
auto information through NMVTIS, there have been a number of
obstacles at the State level to get the information distributed. As
a result, the private sector through a number of sources has been
able to fill the void left by the federal and State governments to
get vehicle history information including title and damage informa-
tion into the hands of the consumer. It is my hope that any legisla-
tive remedy we may find will not undercut the ongoing efforts that
the private sector is doing in their endeavors to help consumers.

Mr. Chairman, as we move forward on this important issue, we
must also recognize the number of existing federal and State laws
that address a number of components of the used car industry. I
would suggest that we move cautiously on the issue because it is
critically important for us to enforce the laws that we already have
before adding new layers of federal regulation and bureaucracy, but
I know it is a problem. I look forward to hearing from all the wit-
nesses this morning on this important issue, and Mr. Chairman, I
yield back.

Mr. RusH. The chair thanks the gentleman. The chair now recog-
nizes the vice chair of the subcommittee, my friend from Illinois,
Ms. Schakowsky, for 2 minutes for the purposes of an opening
statement.

OPENING STATEMENT OF HON. JANICE D. SCHAKOWSKY

Ms. ScHAKOWSKY. Thank you, Mr. Chairman, for holding this
hearing.

As has been said, for many people buying a new or used car may
be the largest purchase that they ever make outside of purchasing
a home. Far too often, consumers with a lack of resources or poor
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credit are taken advantage of and it is our responsibility to ensure
that it doesn’t happen to anyone regardless of their income. Con-
sumers should have access to reliable and accurate information,
even if they don’t have access to Web sites or Consumer Reports
magazine. Likewise, they should be assured that when they sign a
contract, they are getting the best deal possible, even if they don’t
have access to a lawyer or financial adviser. It is also imperative
that outright instances of fraud are addressed and that the Federal
Trade Commission has the appropriate authority and resources to
do so. In Illinois in 2007, complaints about new and used car sales
were one of the top 10 consumer complaints reported to the Office
of the Attorney General that year. There were nearly 1,500 com-
plaints in 1 year alone. It is clear that this is an issue that needs
more attention.

I also want to address the issue of cars sold across State lines
with titles that have been cleared of the vehicle’s history. These
histories may include accident damage or other circumstances such
as natural disaster damage that is critical for the buyer to know.
For instance, cars that were flooded during Hurricane Katrina had
severe saltwater damage but were sold with titles that did not re-
flect this history. Saltwater can be incredibly destructive to cars,
making them more likely to break down. A car in the shop is cost-
ing money and isn’t getting the owner to his or her job.

It is not just a fairness-in-value issue. There are also serious
safety concerns. A California teenager, Bobby Ellsworth, was killed
in 2003 when the used pickup truck he was riding in crashed and
the airbags did not deploy. The truck had been totaled in a pre-
vious accident and resold at auction but the airbags had never been
replaced. The spaces for the airbags were stuffed with paper tow-
els. The National Motor Vehicle Title Information System is slowly
being built and implemented by the Department of Justice to share
information between States and with consumers. It is critical that
this effort must move forward quickly. I say in my district we have
many public transportation options but in general we remain car-
dependent and it is our responsibility in Congress to ensure con-
sumer protection for auto purchases.

Thank you, Mr. Chairman.

Mr. RusH. The chair now recognizes the gentleman from Iowa,
Mr. Braley, for the purposes of opening statement.

OPENING STATEMENT OF HON. BRUCE L. BRALEY

Mr. BRALEY. Thank you, Mr. Chairman, and Ranking Member
for holding this hearing.

To my friend from Georgia, I think we have had some parallel
life experiences. I have very fond memories of helping my uncle do
inventory of parts at his dealership in my hometown of Brooklyn,
TIowa, and he worked at that dealership for 60 years. My brother-
in-law ended up working with him.

One of the things that concerns me about this economic crisis is
the ripple effect it is having on car dealerships all over the country
who are being weeded out by automakers who are turning their
backs on the dealership network that built their companies in the
first place. But I also know that any business and any profession
is only as strong as how the public perceives them, and usually it
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is the weakest links in our professions and our businesses that
drive the demand for public action and that is why this hearing is
so important, Mr. Chairman, because we know from the materials
that have been provided to the committee including the letter
drafted by my attorney general, Tom Miller, that there are numer-
ous problems that become some of the most compelling issues that
attorneys general all over the country face on a daily basis, which
is issues of consumer fraud that directly relate to these important
purchases.

I also, Mr. Ranking Member, grew up and live in a district where
there are more pickup sales, I think, than there are automobile
sales because of the large agricultural businesses that depend on
those vehicles and so when these purchases are made, they are
made with the understanding and the good-faith belief that the ve-
hicles that are being obtained are going to live up to the represen-
tations that have been made, and that is why even though these
challenges are great and the solutions are not going to be easy for
many people, the more we do together to create a system where the
public and the dealers have faith that the product they are pro-
viding lives up to the high expectations of consumers and this gov-
ernment, the more we are going to move toward a day when we
have faith and confidence that those purchases are going to be le-
gitimate, they are going to be dependable, and I think that more
than anything is going to restore confidence in the U.S. automobile
industry, and that is why I look forward to working with everyone
here today in making that day come.

Mr. RUsH. The chair will proceed now to recognize the gentlelady
from Florida, Ms. Castor, for 2 minutes of opening statement.

Ms. CASTOR. Thank you, Mr. Chairman. I will waive my opening
statement at this time and I look forward to hearing the testimony.

Mr. RusH. With that said, the chair now recognizes the gen-
tleman from North Carolina, my friend, Mr. Butterfield, for the
purpose of opening statement.

OPENING STATEMENT OF HON. G.K. BUTTERFIELD

Mr. BUTTERFIELD. Thank you very much, Mr. Chairman, for con-
vening this very important hearing today and thank you for your
leadership. I also thank the six witnesses for their anticipated tes-
timony this morning.

Mr. Chairman, I cannot say that my father was a used car dealer
but what I can say is that my ex-wife’s father was a used car deal-
er. He is a very delightful man who is now 90 years of age and is
and was very respected in our community because he treated peo-
ple right.

Mr. Chairman, according to the Hill newspaper yesterday, I live
in the fourth district from the bottom in terms of annual median
income in the United States, number four from the bottom. That
means [ have a lot of poor people in my district and so this issue
really strikes home to me. The experience of owning a car does tre-
mendous things for a person. Not only does it get them to work,
it gives them freedom, it gives them independence and pride, and
certainly a great number of people in the United States have had
this experience but for some the experience has not been so great.
Many people including those who have low income or minorities or
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they speak a different language, they have fallen victim to preda-
tory dealers who take advantage of their lack of knowledge and ex-
perience when purchasing a vehicle.

Of particular interest to me is the abusive financing practices
employed by some dealers. Many car dealers, and I have personally
experienced this, discourage customers from securing private fi-
nancing from a local bank. The dealers prefer to finance the deal.
They shop around for financing companies that will split a higher
interest rate with the dealer, benefiting both the dealer and the
financer but harming the consumer. Another problem, Mr. Chair-
man, is that some dealers charge excessive fees for processing pa-
perwork. These fees can be as much as $700 on a car that isn’t
worth much more than that.

So Mr. Chairman, I have run out of time. This hearing today is
most appropriate. I thank you for convening it and I look forward
to the testimony of the witnesses. I yield back.

Mr. RusH. The chair now recognizes my friend from my home
State of Georgia, Mr. Barrow, for 2 minutes of opening statement.

Mr. BARROW. I thank the chair. I will waive an opening.

Mr. RusH. The chair thanks the gentleman. Now we will proceed
to the gentlelady from Ohio. Ms. Sutton is recognized for 2 minutes
for the purposes of opening statement.

OPENING STATEMENT OF HON. BETTY SUTTON

Ms. SUuTTON. Thank you, Mr. Chairman. Chairman Rush, thank
you for holding this important hearing today on consumer protec-
tion in the auto market.

For many working families in Ohio, in my district and across the
country, frankly, cars are essential to their livelihood. Consumers
in the market for used cars need accurate and reliable information
in order to make sound purchasing and financing decisions, and
the National Motor Vehicle Title Information System went public
on January 30, 2009. By facilitating the electronic exchange of in-
formation between States, insurance companies and salvage yards,
consumes will now have information about the history and condi-
tion of used cars they are considering purchasing. The database
system will protect consumers from fraud and unsafe vehicles and
in addition taxpayer savings are estimated to be between $4 billion
and $11 billion annually.

Now, I am proud to note that Ohio is one of the 13 States that
is already fully participating in the National Motor Vehicle Title
Information System by providing data and inquiring into the sys-
tem before issuing new titles. But we need to ensure that all of the
States are fully participating and we need to find efficient ways to
make the information available to consumers and buyers. Not all
consumers have access to electronic media so I would be interested
in hearing from the witnesses today on ways to provide the data-
base services to consumers in addition to over the Internet.

I look forward to the testimony and the recommendations from
today’s witnesses, and I yield back the balance of my time.

Mr. RusH. The chair thanks the gentlelady. Now we will proceed
to the matter of the witnesses. We want to first of all thank the
witnesses collectively for taking time out of your busy schedule to
be here to share your information not only with the members of
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this subcommittee and the Members of Congress but also the citi-
zens of this Nation. You are indeed doing a great service for our
country in that you have taken the time out to come and provide
testimony on this very important and vital issue.

I want to introduce you now and then, as is the new custom of
this committee, we will have you sworn in for testimony after the
introduction of each and every one of you. First of all, to my left
and to your right, those in the audience, Ms. Eileen Harrington.
She is the acting director of the Bureau of Consumer Protection for
the Federal Trade Commission. We want to welcome you, Ms. Har-
rington. Next to her is Mr. James H. Burch II. He is the acting di-
rector of the Bureau of Justice Assistance for the Department of
Justice. Mr. Burch, we welcome you. Next to Mr. Burch is Ms.
Rosemary Shahan. She is the president of Consumers for Auto-
mobile Reliability and Safety. We want to thank you and welcome
you for your participation. Next we have Mr. John W. Van Alst. He
is the staff director of the National Consumer Law Center. Mr. Van
Alst, we certainly welcome you. Mr. Keith Whann is the general
counsel of the National Independent Automobile Dealers Associa-
tion. Mr. Whann, thank you and we welcome you. And last but not
least is Mr. Scott Waldron, who is the president of a company
called Experian Automotive, and we certainly welcome you for your
participation.

And now if you would join me in rising from your seats, we will
issue the oath. Please let the record reflect that all witnesses once
they have indicated will have answered in the affirmative.

[Witnesses sworn.]

Mr. RusH. Now we will begin with Ms. Harrington for the pur-
poses of 5 minutes of opening statement.

TESTIMONY OF EILEEN HARRINGTON, ACTING DIRECTOR,
BUREAU OF CONSUMER PROTECTION, FEDERAL TRADE
COMMISSION; JAMES H. BURCH II, ACTING DIRECTOR, BU-
REAU OF JUSTICE ASSISTANCE, DEPARTMENT OF JUSTICE;
ROSEMARY SHAHAN, PRESIDENT, CONSUMERS FOR AUTO-
MOBILE RELIABILITY AND SAFETY; JOHN W. VAN ALST,
STAFF ATTORNEY, NATIONAL CONSUMER LAW CENTER;
KEITH WHANN, GENERAL COUNSEL, NATIONAL INDE-
PENDENT AUTOMOBILE DEALERS ASSOCIATION; AND SCOTT
WALDRON, PRESIDENT, EXPERIAN AUTOMOTIVE

TESTIMONY OF EILEEN HARRINGTON

Ms. HARRINGTON. Thank you very much, Chairman Rush, Rank-
ing Member Radanovich and members of the committee.

The Federal Trade Commission’s formal testimony has been sub-
mitted for the record this morning. My oral statement and any
questions that I answer reflect my views, not necessarily those of
the Commission.

Consumers in the market for a used car need access to truthful
information that will help them make good purchasing decisions.
The Commission’s Used Car Rule helps consumers get some impor-
tant pieces of information. First, it prohibits dealers from making
misrepresentations about the car, and second, it requires them to
display a buyer’s guide on the used car that they are selling. The
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buyer’s guide conveys to consumers whether the car sold is sold as
is, meaning that the dealer assumes no responsibility for future re-
pairs, or is covered by a warranty. If it is covered by a warranty,
dealers must disclose what portion of the repair costs the dealer
will pay. Because this information must be displayed on each used
car offered for sale, shoppers can walk a used car lot and make im-
mediate effective comparisons. Since 1985 the Commission has
partnered with State and local consumer protection agencies to en-
force the Used Car Rule. This partnership has resulted in hundreds
of State enforcement actions as well as 80 federal actions and fed-
eral civil penalty orders totaling more than $1 million. In addition,
hundreds of state actions have been brought to enforce compliance
with the rule and the FTC has directly supported those State en-
forcement actions by providing training and investigative assist-
ance.

The FTC is currently reviewing the Used Car Rule to examine
its effectiveness and to determine whether amendments could in-
crease that effectiveness. As part of our review, we asked for com-
ments and we have received many thoughtful comments, some
from the panelists you will hear from today. Generally, commenters
expressed support for the rule. Some suggest expanding its scope
to require broader disclosures and others prefer to make only
minor modifications. I can’t comment on the Commission’s likeli-
hood of adopting any particular recommendation today but we will
of course give all comments careful consideration as the Commis-
sion considers next steps.

Consumer education materials put out by the FTC encourage
consumers to get information about a car’s condition by seeking an
independent inspection and by checking the car information
against the National Insurance Crime Bureau’s database of vehicle.
These steps can help consumers avoid buying cars that have prior
damage, and we are pleased, as some of the members have also in-
dicated, that the Department of Justice’s National Motor Vehicle
Title Information System, which compiles information from States,
insurance carriers and salvage yards, has recently been made
available to consumers. The emergence of these and other publicly
available databases can help consumers get accurate information
about a car’s titling, odometer data and certain damage history,
and the Commission staff is updating our education materials to
tell consumers about the newly available DOJ system. And we cer-
tainly recognize comments made by some of the members about the
digital divide, how to get information to consumers who don’t have
Internet and electronic information access is a big challenge, and
I am happy to talk more about that later in questions and answers.

Of course, to buy a car, a consumer usually needs a loan. At the
FTC, we protect consumers at every stage of the credit lifecycle
from when credit is first advertised to when debts are collected.
The Commission does this by enforcing section 5 of the FTC Act,
which prohibits unfair and deceptive acts and practices as well as
through enforcement of the Truth in Lending Act. Most recently
the FTC’s work in this area has focused on mortgage lending but
the FTC has previously brought 29 cases alleging deception in the
advertising of financing and lease terms for cars. In these cases car
manufacturers, dealerships and ad agencies settled FTC charges
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that their ads misrepresented credit or lease terms available to
consumers.

As important as loan origination is, however, it is just as impor-
tant for consumers to avoid falling deeply into debt on a loan se-
cured by their car. Some debt cycles can begin with an emergency
need for cash that is fulfilled by costly car title loans. The Commis-
sion enforces the Truth in Lending Act to make sure consumers
know the cost of credit including high-cost payday and car title
loans, and the Commission protects consumers who fall into debt
by enforcing the Fair Debt Collection Practices Act. Pursuant to
these statutes, the FTC investigates and brings law enforcement
actions against lenders, abusive debt collectors, credit repair com-
panies and debt settlement firms who target delinquent customers
who are in default.

Thanks again for the opportunity to testify. I am happy to take
your questions.

[The prepared statement of Ms. Harrington follows:]
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Chairman Rush, Ranking Member Radanovich, and members of the
Subcommittee, 1 am Eileen Harrington, Acting Director of the Bureau of Consumer
Protection of the Federal Trade Commission. I appreciate the opportunity to appear
before you today to discuss consumer protection issues connected to the purchase and
financing of used cars, and related subprime credit issues.

This testimony will discuss three main challenges that consumer protection
agencies face in the used car market: identifying and making available to consumers
important information about the car, such as its condition and history, so they can make
sound purchasing decisions; preventing deception in the financing of car loans; and
helping consumers avoid debt cycles that can lead to the repossession of the car. In each
of these areas, federal and state consumer protection agencies share authority and
responsibility. For its part, the Comﬁn’ssion issued the Used Motor Vehicle Trade
Regulation Rule' (“Used Car Rule” or “Rule™), which requires that certain disclosures
about warranties be made to consumers. The Rule has helped consumers purchasing used
vehicles to know what they are buying, and we are currently in the process of reviewing
the Rxﬂe.2 The FTC has worked cooperatively with state and local authorities to enforce
the Rule’s requirements. In addition to the Rule, the Commission’s primary law
enforcement tool is its authority under Section 5 of the Federal Trade Commission Act,’

which the Commission has used to bring law enforcement actions against deceptive

' Used Motor Vehicle Trade Regulation Rule, 16 C.F.R. Part 455 (1984).

2 Used Motor Vehicle Trade Regulation Rule, Request for Public Comments, 73 Fed. Reg. 42285 {July 21,
2008). See also Press Release, Federal Trade Commission, FTC Approves Federal Register Notice on
Regulatory Review of the Used Car Rule (July 16, 2008), availuble at

http:dwaw, e goviopa 2008707 acr shum.

T15USC § 45
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advertising of car loans and deceptive lending. The Commission complements its law

enforcement work with extensive consumer education and outreach to help consumers

inform themselves and make better choices.

L Getting Information About the Used Car

To make a sound decision on the purchase of a used car, a consumer should look
for information about the condition and history of the car under consideration, as well as
any warranty offered on the vehicle, if any, and its terms of coverage. Some necessary
information is ascertainable only through an independent inspection of the car. Other
helpful information about the value and safety gf the 6ar is étored in extensive databases
maintained by state authorities, insurance companies, and salvage yards. The consumef
also needs to know whether the car comes with a warranty to mitigate the risk of broken
or damaged systems. While a great deal of information about specific cars is kept by a
variety of sources, the challenge is to find efficient ways to make the information

available to consumers.

A. Vehicle History Information

Information about a car’s history can help consumers avoid purchasing cars that
have been totaled, have susfained ‘flood damage, have had their odometers altered, or
have been bought back as “lemons” under state lemon laws. The states play an important
role in collecting and putting this information into the hands of consumers. First, the
states regulate car titles, and according to a recently released report from the National
Association of Attorneys General (“NAAG”), “most states have laws requiring that the

title be branded to show that a vehicle was previously titled as salvage, flood or rebuilt, or
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354

with equivalent terms indicating prior damage.” Second, many states impose disclosure

requirements on sellers, mandating the disclosure of damage history or the
manufacturer’s repurchase of the car pursuant to a state lemon law.”

Disclosure and titling requirements, however, do not necessarily ensure that
consumers will receive accurate information about the history of a used car.
Unscrupulous sellers can cover up a negative history by making cosmetic fixes to the car
and moving the car across state lines to obtain a clean title in a different state. In some
instances, insurance companies - which are well-suited to record information about the
condition of cars they insure — have been charged with selling used cars that should have
had their titles branded as “salvage.”® Consumers who unwittingly purchase damaged
vehicles suffer financial harm when they need to make repairs and when the value of
their cars plummet as their history comes to light. Even more troubling are the safety
risks to consumers who drive vehicles with damaged electrical or mechanical
components. State oversight and enforcement are critical because this kind of deceptive
suppression of negative, highly material information tends to be Jocal in nature.”

Database services that gather information from state and local authorities, salvage
yards, and insurance companies provide consumers with an independent and efficient

means of checking a vehicle’s history and thereby avoiding many of these problems. On

* Elfen Taverna, Clearing the Road of Flood Damaged Vehicles, NAAGAZETTE, Vol. 3, No. 1, at 3 (Feb.
18, 2009}, available ar hit he-ropd-ol-flood-damaged-vehicles.php.

I

© Id. at 4 {noting that Towa Aitorney General Tom Miller reached a settlement with Progressive Insurance
Cormpany of Ohio).

7 Id. at 4 {stating that although automobile-related fraud cases are ocal in nature and rarely undertaken on a
multi-state basis, the attorney generals share information regularly).

3
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January 29, 2009, the Department of Justice announced the National Motor Vehicle Title
Information System (“NMVTIS"™), an online computer system intended to provide
accurate information about a vehicle’s titling, odometer data,® and certain damage
history.” The information currently is gathered from 36 states, auto recyclers, junk yards
and salvage yards, and insurance carriers.'® The system went live for consumers on
January 30,2009."" This database will help consumers obtain information about vehicle
history, and will help state authorities verify the history of a car before a new title is
issued. In addition, the National Insurance Crime Bureau (“NICB”)“" maintains a
database that includes flood damage and other information that consumers may access for
free to investigate the history of a car by its vehicle identification number (“VIN”).
Commercial providers, such as CARFAX, also provide car history reports for fees

ranging from $30 to $40." A consumer can also find out whether a car was subject to a

® The Department of Justice enforces federal laws and regulations that prohibit altering an odometer with
the intent to change the mileage on it and require odometer disclosure statements. See Motor Vehicle
Information and Cost Savings Act, 49 U.S.C. § 32705; Odometer Dislosure Requirements, 49 C.F.R. Part

580.

? Press Release, U.S. Department of Justice, National Auto Fraud and Theft Prevention System Goes Live
(Jan. 29, 2009}, available at hitp: www.ojp.ysdolyov/newsroomipressreleases 2009:bia09020.him.

HY Id
¥ Jd. The information is available through third-party fee-for-service websites.
" The National Insurance Crime Bureau is a not-for-profit organization that partners with insurers and law

enforcement agencies to identify, detect, and prosecute insurance fraud.
hitpsAwww nich.orpepsirde/xehe/nich s, x5l 79 htm

" CARFAX offers consumers the option of purchasing one report for $29.99, 10 reports for $34.99, and
unlimited reports for 30 days for $39.99. It may access different databases than NMVTIS, and therefore,
provide different information in its reports. See htip: i wy ax.com:. Some consumer groups and
media reports have raised concerns that these reports do not contain complete information.
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safety recall from the National Highway Traffic Safety Administration (“NHTSA™,"
car manufacturers, or other sources through online searches.”” These important sources
of information can help educate consumers about the history and condition of the used

car they are considering purchasing.

B. The Commission’s Used Car Rule

Consumers also need information about whether the cars they are considering are
covered by any warranties, and if so, the extent of the Warranties and portion of repair
costs, if any, the warranties cover. The FTC’s Used Car Rule prohibits dealers from
misrepresenting the mechanical condition of a used car and requires them to disclose if
the car is sold without any warranty, or if a warranty is offered, the terms of the warranty.
The disclosures must appear on a Buyers Guide label displayed on any used cars offered
for sale. The Buyers Guide is intended to counter deceptive statements i the sale of used
cars, including by warning consumers that spoken promises are difficult to enforce and
by encouraging them to seek independent inspections of used cars. Such inspections can
alert consumers to problems with the car’s condition and, possibly, historical information
about prior accidents. Between 1985 and 2000, the Commission brought more than 80
actions to enforce the Used Car Rule, and obtained civil penalty orders totaling more than

$1 million.'® In addition, hundreds of state actions have been brought to enforce

" The NHTSA provides information about safety recalls on its website. See hep: W
udinhtsa.dot.gov recalls”.

" See, e.g., hipowww ford convowner-services/ maintenance-service/recall-informaiion;
htpAwwwy avtomobilemag comiauto_recalls/index uml.

¥ Press Release, Federal Trade Commission, Sweeping Chicago’s North Shore, FTC and State
Investigators Check Used Car Dealers for Required “Buyers Guides™ (fune 30, 2000), available ar
onsedears shim.

5

htip: www, (e poviopar 2000:06:ch
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compliance with the Rule,'” and the Commission assists such initiatives with training and
investigative support.

The Commission is currently conducting a periodic regulatory review of the
Rule."® Associations of automobile dealers and state law enforcers alike agree that the
Buyers Guide disclosures effectively convey warranty information that is meaningful to
consumers.” Comments filed by NAAG and the International Association of Lemon
Law Administrators recommend that the Rule be broadened to require disclosure of
whether cars were repurchased under state lemon laws and whether there are applicable
state warranties and manufacturer warranties.”’ State agencies also advocate mandatory
disclosure of vehicle history, including any branding on the title, and prior known use of
the car, such as whether it was a rental car, taxi, or other commercial vehicle.?!

Consumer advocates urge more sweeping changes to the Rule that would increase

17 “Many states have laws or regulations that are similar to the Used Car Rule while other states incorporate
the Rule by reference in their state faws. Others simply pursue violations as per se violations of state
consumer fraud laws.” Taverna, supra note 4, at 5.

** Used Motor Vehicle Trade Regulation Rule, Request for Public Comments, 73 Fed. Reg. 42285 (July 21,
2008). The Used Car Rule review is part of a continuous, comprehensive program whereby the
Commission subjects each of its regulations and guides to formal scrutiny, with public comment, at least
every ten years to ascertain whether the rule is still necessary and whether amendments could increase the
rule’s effectiveness or lessen its compliance burden on industry. Upon the request of consumer groups, the
FTC extended the comment period on the Used Car Rule review by 60 days. 73 Fed. Reg. 55458 {Sept. 25,
2008). The comment period closed on November 18, 2008.

¥ Comment of NAAG, available at hrp: www fte. gov/os/commenisAusedearrule S36945-0001 2 hr;
Comment of National Automobile Dealers Assoctation, available at
hitpewivw tle goviascommentsiusedearrle 3 3694 5-0001 6.pdf.

% Comment of NAAG, and Attachment A, available at
hip: i cormments/nsedearrule S36945-0001 3 han.

' Id.; Comment of Wisconsin Department of Transportation, available ar
1 comments/uscdeurrule 36945000

htp: www

6
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penalties for non-compliance and would require dealers to conduct inspections, check
VINS against the NMVTIS database, and disclose additional information.”

The Commissiqn will give careful consideration to all comments and suggested
amendments to the Rule as it determines next steps. Should the Commission commence
a proceeding to amend the Rule, it will consider whether there are prevalent unfair or
deceptive acts or practices that cause harm to consumers, whether the proposed
disclosures would remedy that harm, and whether the benefits of amendments to the rule

would exceed their cost.” It will also provide all interested parties with the opportunity

to comment at each stage of the proceeding.

C. Consumer Education

The FTC creates and distributes consumer education materials to help meet the
challenge of informing consumers about what information to gather when shopping for a
used car. The Commission posts consumer education materials on its ersite and
distributes materials to a network of “on-the-ground” partners, such as auto dealers,
community banks, high schools, libraries, aﬁd other local organizations. Among other
things, the FTC advises consumers to inspect used cars carefully for water damage,

conduct a title search on the car, and check the car’s history in the NICB’s database of

2 Comment of Consumer Action, Consumers for Automobile Reliability and Safety, Consumer Federation
of America, Consumer Federation of California, National Consumer Law Center, U.S. Public Interest
Research Group, and Watsonville Law Center, available at

htpiZwww fte.sovios comments-usedearniles 3369430001 5 pdf.

¥ The standard of review was set out in the Commission’s Credit Practices Rule, 49 FR 7740, 7742 (Mar.
1, 1984), and is based on Section 18(d)(2)(B) of the FTC Act, 15 US.C. 57a(d)(2)(B), which states that
“{a] substantive amendment to, or repeal of, a rule promulgated under subsection (a)(1)( B) shall be
prescribed, and subject to judicial review, in the same manner as a rule prescribed under such subsection.™

7
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vehicles.”* In its 14-page Buying a Used Car guide,” the agency encourages consumers
to seek an independent pre-purchase inspection of the car; explains what it means to buy
a car “as is” or without a warranty; describes warranties and their limitations; and
suggests options consumers may pursue if they experience problems after the purchase.
Because the inspection is such an important part of the purchase, the guide advises
consumers on the difference between a safety inspection and a mechanical inspection,
describes how to find certified inspectors, and suggests options if a dealer will not allow
the consumer to remove the car from the lot.?® Since 2004, the Commission has
distributed more than 175,000 guides in English or Spanish, and, in addition, the

information was accessed online approximately 144,000 times.

IL Financing the Purchase of the Car

Consumer evaluations of what they can afford to purchase are guided in large part
by the payment and financing terms of available loans. Deceptive practices in the sale or
marketing of loans can cost consumers thousands of dollars, and in some cases, threaten
their ability to repay the loans. Deceptive loan practices can take many forms, including
nusrepresentations about the terms of the loans, concealment of interest rates, fees, and
other charges, and “packing” loans with unwanted products. Because loan terms and

paperwork are often opaque to consumers, the challenge for consumer protection law

** Federal Trade Commission, Hurricane Recovery: Automobiles, available at
hipswww. tte. cov/bepredus microsi overy nricane consuer_inte hunds

* Federal Trade Commission. Buying a Used Car (June 2008). available a1
hitprwww e sovbep edu pubs/consumerautos/au0ipdr

* The agency also engages in business education, and several years ago, formed a partnership with the
National Independent Automobile Dealers Association to print and distribute 4 Dealer's Guide to the Used
Car Rule.
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enforcement agencies is to identify deceptive or otherwise unlawful lending practices,
and to use multiple strategies to combat them.

The Commission brought 29 cases challenging deception in the advertising of
finance or lease terms for cars between 1990 fmd 2000.” These cases involved car
manufacturers, dealerships, and advertising agencies, and the FTC alleged that these
entities made bold promotions of low costs or terms that omitted or buried key costs, or
that misrepresented the terms available to consumers. *

According to the Commission’s complaints, in some instances advertisements

emphasized low monthly payments, and omitted or failed to conspicuously disclose huge

7 See In re Simmons Rockwell Ford Mercury, Inc (“Simmons Rockwell "), FTC Docket No. C-3950 (Apr.
27, 2000); In re RN. Motors, Inc. (“R.N. Motors "), FTC Docket No. C-3947 (Apr. 27, 2000); In re Dunphy
Nissan, Inc. {*Dunphy”), FTC Docket No. C-3924 (Feb. 7, 2000); /n re Northeast Auto Outlet, Inc.
(“"Northeast ), FTC Docket No. C-3925 (Feb. 7, 2000); /n re Marty Sussman Organization, Inc., FTC
Docket No. C-3923 (Feb. 7, 2000); In re Norristown Automobile Co., Inc., FTC Docket No. C-3922 (Feb.
7, 2000); Jn re Pacifico Ardmore, Inc., FTC Docket No. C-3920 (Feb. 7, 2000); /n re Pacifico Ford, Inc.,
FTC Docket No. C-3921 (Feb. 7, 2000); In re Chrysler Corp. {"Chrysler "), FTC Docket No. C-3847 {Jan.
4, 1999); In re Bozell Worldwide Inc. (“Bozell ), FTC Docket No. 3845 (Jan. 4, 1999); In re Martin
Advertising, Inc. {"Martin”’), FTC Docket No. C-3846 (Jan. 4, 1999); /n re Grey Advertising, Inc.
(“Grey”), FTC Docket No. C-3793 (Apr. 6, 1998); In re Foote, Cone, and Belding Advertising, Inc.
(“Foote Cone"”), FTC Docket No. C-3792 (Apr. 6, 1998); In re Rubin Postaer and Associates, Inc. (“Rubin
Postaer”), FTC Docket No. C-3794 (Apr. 6, 1998); In re Toyota Motor Sales, U.S.A., Inc., FTC Docket
No. C-3776 (Jan. 5, 1998Y; In re Volkswagen of America, Inc., FTC Docket No. C-3778 (Jan. 5, 1998); In
re Bommarito Oldsmobile, Inc. (“Bommarito”}, FTC Docket No. C-3774 (Jan. 5, 1998); In re Beuckman
Ford, Inc., FTC Docket No. C-3777 (Jan. 5, 1998); /u re Suntrup Ford. Inc. (“Suntrup”), FTC Docket No.
C-3779 (Jan. 5, 1998); In re Lou Fusz Auromotive Nenwork, Inc. (“Lou Fusz"’}, FTC Docket No. C-3780
(Tan. 5, 1998); In re Herb Gordon Auto World, Inc. {“Herb Gordon "}, FTC Docket No. C-3734 (Apr. 15,
1997; corrected Apr. 18, 1997); In re Huling Bros. Chevrofet, Inc. (“Huling"), FTC Docket No. C-3732
(Apr. 14, 1997); In re General Motors Corp. (“General Motors ). FTC Dacket No. C-3710 (Feb. 6, 1997);
In re American Honda Motor Co. (“Honda "), FTC Docket No. C-3711 (Feb. 6, 1997); In re Mazda Moror
of America. Inc. (“Mazda "), FTC Docket No. C-3714 (Feb. 6, 1997): /n re Mitsubishi Motor Sales of
America, Inc, {*Mirsubishi "3, FTC Docket No. C-3713 (Feb. 6, 1997}, /n re American fsuzu Motors, Inc
(“Isuzu "), FTC Docket No. C-3712 (Feb. 6, 1997); In re Jerrv's Ford Sales, Inc. ("Jerry's Ford "), FTC
Docket No. C-3612 (Aug. 29, 1995; corrected Sept. 15, 1995); I re Colling Buick, fnc. (" Collins ), FTC
Docket No. C-3426 {May 10, 1993). These cases were resolved by consent agreements.

* The Commission has also obtained civil penalties for violations of certain fease or credit advertising
orders. See United States v. Mazda Motor of America, Ine.. No. SACV-99-1213 AHS (C.D. Cal. Oct. 7,
1999) (Consent Decree); United States v. Suntrup Buick-Pontiac-GMC Truck. Inc., No., 4:.99CV01746CE]
{E.D. Mo. Nov. 22, 1999} (Consent Decree).
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balloon payments or additional monthly payments in much higher amounts.*’ In others,
ads highlighted specific financing rates, when the true rates were much higher.”® Certain
ads either did not disclose other key cost terms or hid them in fine or virtually illegible
print, in inaudible audio, or obscured by music, or images.”’ Some ads misrepresented
that consumers could purchase a vehicle by making low monthly payments or other
terms, when, in fact, the offers were for leases.’? The Commission also charged
advertising agencies that created and disseminated the challenged lease or credit
advertisements.”> On the national level, car manufacturers’ advertisements appear to
have improved as a result of these efforts,

Some consumer advocates have warned of emerging problems in the financing of
used cars.® Dealers may raise customer interest rates on the pretext that the previously
agreed upon terms arc no longer available, a practice known as “yo-yo financing.”
Dealers may falsify loan documents, or sell and finance vehicles but then fail to pay off
the dealers” existing debt on the vehicle, leaving consumers in debt and in danger of
having their newly purchased cars repossessed. These reported practices are troubling

and some may indicate criminal fraud. The Commission will continue to gather

* General Motors; Mitsubishi; Jerry's Ford; Herb Gordon: Collins, supra note 27.

3 Jerrv's Ford, Huling, supra note 27.

*' See e.g. Mazda; General Motors; Honda; Mitsubishi: [swzu; Lous Fusz: Bommarito; Suntrup; Dunphy,
supra note 27

a2 3
** Dunphy, Northeast, supra note 27.
* See Grey: Foote Cone, Rubin Postaer; Bozell; Martin, supra note 27.

* See Letter from Consumers for Auto Relrability and Safety, the National Consumers League, the
National Association of Consumer Advocates, and Consumer Action to the Honorable Nancy Pelosi

(December 3, 2008).
10
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information about such practices and evaluate whether specific instances of fraud merit
the attention of our state partners or independent federal action.

In addition to its enforcement work, the Commission has created materials to help
educate consumers on how to shop for loans on cars, most notably a guide entitled
Understanding Vehicle Financing.”® The FTC makes this guide available in English and

Spanish on the FTC’s website.

1.  Keeping the Car

In troubled financial times, consumers may find themselves in need of emergency
loans that they secure with their cars. Others may find themselves owing more on their
car loans than their cars are actually worth. These circumstances can lead to a cycle of
debt that jeopardizes consumers’ ability to keep their cars.

A. Car Title Loans

Consumers in the subprime credit market who own cars and need emergency cash
may resort to car title loans. Like payday loans, car title loans are short-term, high-
interest loans -- in this case, secured by title to the borrower’s car.’® Although the loans
are made for relatively small amounts -- often a few hundred dollars -~ the car that
secures the foan typically has a much greater value. Because the loans are fully secured,
title lenders can make loans without evaluating the borrower’s ability to repay the debt.

Annualized interest rates are extremely high. For example, a 2005 study of Hlinois title

3 Federal Trade Commission, Understanding Vehicle Financing (March 2007), available at
httprfwwy tie sovabepredy/pubs/consumeriautosiauitd pdf.

* Title lenders may also refer to such loans as “sales and leasebacks,” “title pawns,” or “motor vehicle
equity lines of credit” in an effort to evade usury laws. Amanda Quester & Jean Ann Fox, The Center for
Responsible Lending and The Consumer Federal of America, Car Title Lending: Driving Borrowers to
Financial Ruin. at 11 - 12 (April 14, 2005).

11
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lenders found annual percentage rates averaging a troubling 256 percent.”’ Furthermore,
according to a report released by the Tennessee Department of Financial Institutions,
some lenders charge interest rates well in excess of what applicable state law allows and
charge fees that are not permitted under applicable state law, such as late fees, lien
recording fees, repossession fees, application fees, renewal fees, trip charges, and storage
fees.*®

The high interest and fee charges can make full repayment by the due dates of the
loans unaffordable. A borrower in these circumstances has little choice but to make
interest payments and roll-over {or renew) the balance of the loan into a new loan with, of
course, additional fees.®® As the fees mount, it becomes increasingly difficult to pay off
the principal balance. By the time their loans are ultimately repaid, some borrowers have
paid several times the original loan amounts.*® Other borrowers find that they simply
cannot reduce their principal balances, and end up having their cars repossessed even
after making payments in excess of the original Joan amounts.*!

Because some state laws limit interest rates or certain fees and charges, state
agencies play a key role in protecting consumers by examining loan decumentation for

unauthorized charges. In addition, the Commission has used its authority under the FTC

¥ Woodstock Institute and The Public Auction Foundation, Debt Detour: The Automebile Title Lending
Industry In [llinois, at 2 {Sept. 2007), available at hitp:iwww. responsiblelending org/) chi-detour.pdf.
The report was based on a study of loans in default, not all Joans made.

3% Tennessee Department of Financial Institutions, Report to the Tennessee General Assembly, Pursuant to
Public Chapter 440, Acts of 2005, Section 7(e), at 6 (Feb. 1, 2006).

39 iy . .
>" Id. at 6 (compiling survey results showing that Tennessee car title lenders on average renewed loans 7
times}; Quester & Fox, supra note 36, at 6.

0 Quester & Fox, supra note 36, at 6 - 7.

M1
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. . . . 2
Act to challenge deception in the sale of small-money loans secured by car titles.’* The
Commission remains alert to allegations that title loan companies use deception to
victimize borrowers, and as always, welcomes information from consumers, state

agencies, and consumer advocates to help identify law breakers.

B. Negative Equity and Repossession

According to some consumer groups with expertise in this area,” consumers are
facing a credit crunch on their car loans: Simply put, some consumets owe niore money
on their loans than their cars are worth.** This negative equity problem means that
consumers who trade in used cars are rolling their debt into their next vehicle purchases,
thus digging themselves deeper and deeper into debt.

The Commission uses all the tools at its disposal to increase its protection of
consumers who fall into debt. The FTC brings law enforcement actions against those
who engage in unfair or deceptive acts and practices in violation of Section 5 of the FTC

Act,* as well as against violators of specific credit statutes, such as the Fair Debt

“2 For example, the Commission sued Stewart Finance Company in 2003, charging it with (1) deceptively
packing costly products, such as auto club memberships, into loans secured by the borrower’s car; (2)
deceiving consumers into taking out costly renewal loans; and (3) failing to make accurate disclosures
under the Truth In Lending Act. FTC v. Stewart Finance Company, No. 1:03 CV 2648-JTC {(N.D. Ga.
Sept. 2003), http:/www.fic.gov/opas 200309 stewart.shtm.  Similar charges, afleged in an administrative
complaint against The Money Tree, were settled in 1997. In Re The Money Tree, FTC Docket No. C-3735
{April 28, 1997), hittp:Ywww. fic goviopa 1997:02 veel shim.

# See Letter from Consumers for Auto Reliability and Safety. et al., supra note 34 (citing a report from J.D.
Power and Associates Power Information Network, and articles in the Los Angeles Times and Automotive

News).
*1d.

* For example, in the past year, the Commission has brought six cases targeting mortgage foreclosure
rescue scams, including a case filed in February. FTC v. National Foreclosure Relief. Inc., No. SACV09-
117 (C.D. Cal. Feb. 2, 2009); FTC v. National Hometeam Solutions, LLC, No. 4:08-5 cv-00067 (E.D. Tex.
Feb. 26, 2008); FTC v. Mortgage Foreclosure Solutions,Inc., No. 8:08-cv-00388 (M.D. Fla. Feb. 5, 2008);
FTC v. Foreclosure Solutions, LLC, No. 1:08-cv-01075 {N.[3. Ohio Apr. 28, 2008); F7C v United Home

13
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Collection Practices Act and the Credit Repair Organizations Act. Since 1999, the FTC
has brought 21 lawsuits for illegal debt collection practices and 42 cases against
defendants that allegedly misrepresented the credit-related services they would provide.
Most recently, in October 2008, the Commussion and 24 state agencies announced a
crackdown on 33 credit repair operations — entities that allegedly made deceptive claims
that they could remove negative information from consumers’ credit reports, even if that
information was accurate and timely. The agency also distributes extensive consumer
education materials about debt collection, debt relief services, credit repair, and related
topics to help consumers in financial distress take steps to protect themselves. 6 Most
notably, the Commission distributes a guide on vehicle repossession that explains how
repossessions work and the rights of creditors and consumers.”’ Since fiscal year 2004,
we have distributed more than 173,000 guides to local organizations, such as schools,
legal services offices, credit counseling agencies, among others, and during this period,

this information has been accessed on our website more than 300,000 fimes.

CONCLUSION
Consumers in the market for used cars face challenges as they try to make sound
purchasing and financing decisions. They need access to reliable information about the

condition and history of the car, as well as financing packages that contain all required

Savers, LLP, No. 8:08-cv-01735 (M.D. Fla. Sept. 3, 2008); FTC v. Safe Harbowr Foundation of Florida,
Inc., 08 C 1185 (N.D. I Feb. 27, 2008).

46 . . . o .
Numerous consumer education publications for consumers are posted on the FTC website on a page

labeled “In Debt™ and are available in print from a variety of sources. See

hipdwww, e sovibep menysiconsumer/credivdebt shim,

*¥ Federat Trade Commission, Vehicle Repossession: Understanding the Rules of the Road (Nov. 2008),
avarlable at hiip: 'www i govhepiedwpubsiconsumer aos aut . pdl
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disclosures and are free of deception. Equally important, consumers in need of
emergency loans who are considering borrowing against their cars need accurate
information about the costs and terms of offered loans, so that they can make fully
informed decisions about the risks of the debt. Through targeted law enforcement,
partnerships with state and federal law enforcement authorities, increased vigilance on
emerging practices, and consumer education, the Commission will work with the

Committee to continue to help consumers avoid the pitfalls in the used car marketplace.
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Mr. RusH. The chair now will recognize Mr. Burch for the pur-
poses of opening statement. Please limit your comments to 5 min-
utes.

TESTIMONY OF JAMES H. BURCH, II

Mr. BUurcH. Mr. Chairman, Ranking Member Radanovich and
other distinguished members of this subcommittee, I am pleased to
have the opportunity to discuss with you today the Department of
Justice’s efforts to protect consumers from fraud and unsafe vehi-
cles through the National Motor Vehicle Title Information System,
what we call NMVTIS. We appreciate this subcommittee’s interest
in consumer protection by preventing auto theft and fraud.

Fraud involving vehicles is a profitable business for criminals
and one that burdens States, the auto industry, insurers and con-
sumers. According to estimates in the 2007 Uniform Crime Reports
from the FBI, there were 1.1 million vehicles stolen nationwide.
The National Insurance Crime Bureau reports that auto theft alone
costs consumers and insurance companies nearly $8 billion per
year. In an effort to combat automobile theft and fraud, NMVTIS
was established by Congress in 1992. In 1996, by amendment, Con-
gress moved responsibility for NMVTIS from the U.S. Department
of Transportation to the Department of Justice because of the De-
partment’s overall goal of reducing theft and fraud.

NMVTIS enables users to access automobile titling information
including brand history and certain historical theft data through a
web-based system. It also facilitates the electronic exchange of in-
formation between States, which improves titling efficiency and re-
duces fraud. This exchange of information is particularly helpful in
combating vehicle identification number, or VIN, cloning and title
washing, which are significant problems and growing trends in the
United States. By making available in one system specific pieces of
information from motor vehicle titling agencies, automobile recy-
clers, junk and salvage yards and insurance carriers across State
lines, NMVTIS protects States and consumers from fraud and un-
safe vehicles.

In January 2009, the Department announced the availability of
the National Motor Vehicle Title Information System specifically
for consumers. The system provides the public with valuable infor-
mation about a vehicle’s condition and history and helps consumers
make informed car buying decisions. Through NMVTIS, once a ve-
hicle is titled or branded by a State motor vehicle titling agency or
is determined by an insurance carrier to be salvage or total loss,
that data and other important information becomes a permanent
part of the vehicle’s NMVTIS record. The law requires that the op-
eration of the system be paid for through user fees and not depend-
ent on federal funding. Therefore, NMVTIS is designed as a fee-for-
service system. Prior to purchasing a vehicle, a consumer can ac-
cess NMVTIS through an authorized third-party provider and view
information such as the most recent odometer reading, the brand
history for that vehicle, the history of any salvage or total-loss de-
terminations, and other historical data including theft data. While
authorized providers may charge a fee for their service, consumers
benefit from these services that are market driven, and as of today
do not cost more than $3.50 per successful VIN search.
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In addition to providing information to individual consumers, the
law requires that NMVTIS information be made available con-
sistent with relevant privacy laws to other prospective purchasers
such as businesses that purchase used automobiles or other com-
mercial consumers. Commercial consumers include lenders who are
financing the purchase of automobiles and automobile dealers.
Lenders, dealers and insurance carriers are integral components of
the automobile purchasing and titling process and their ability to
avoid fraud then protects individual consumers as well.

NMVTIS also serves as a powerful tool for law enforcement. With
access to this system for the first time, law enforcement will have
direct access to State motor vehicle data in near real time. Pre-
viously law enforcement had to contact individual State motor vehi-
cle titling agencies by phone during business hours to track down
title data. With access to NMVTIS 24/7, law enforcement agencies
will be able to better identify stolen motor vehicles, enhance their
ability to detect vehicle theft rings and combat other criminal en-
terprises that use vehicles. In research conducted at the request of
DOJ, NMVTIS estimated to safe taxpayers between $4 billion and
$11 billion each year. When fully implemented, NMVTIS will have
data from every State and will be queried before any State issues
a new title for vehicles coming in from another State. In addition,
the system will be available for queries before a prospective pur-
chaser buys any used vehicle. These efforts will protect the Amer-
ican public from title fraud, keep stolen vehicles from being fraudu-
lently retitled and will make it more difficult, if not impossible, for
criminals to clone or conceal stolen vehicles for criminal purposes.

This concludes my statement, Mr. Chairman. Thank you for the
opportunity to testify today. I welcome the opportunity to answer
any questions you or members of the subcommittee may have.

[The prepared statement of Mr. Burch follows:]
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Mr. Chairman, Ranking Member Radanovich and Members of the Subcommittee: 1 am
pleased to have the opportunity to discuss the Department of Justice’s (DOJ) efforts to protect
consumers from fraud and unsafe vehicles through the National Motor Vehicle Title Information
System (NMVTIS). We appreciate this Subcommittee’s interest in consumer protection and

motor vehicle safety,

My name is Jim Burch and I am the Acting Director of the Bureau of Justice Assistance
(BJA) of the Office of Justice Programs (OJP) within DOJ. BJA’s mission is to provide
leadership and services in grant administration and criminal justice policy development to
support local, state, and tribal justice strategies to achieve safer communities. I have served in
OIJP for more than 14 years and prior to my appointment as the Acting Director, I served as the
Deputy Director for Policy at BJA. The Policy Office focuses on state and local justice issues
including law enforcement, information sharing, the courts, community and institutional
corrections, drug policy and substance abuse, tribal justice, and crime prevention, The Policy
Office also acts as a liaison to national organizations that partner with BJA to guide local justice

policy and help disseminate information on best and promising practices.

Today, Mr. Chairman, I would like to discuss the National Motor Vehicle Title
Information System which is administered by BJA in coordination with the Federal Bureau of
Investigation (FBI). In my testimony, I will show how BJA is working with state motor vehicle
titling agencies to improve titling efficiency and reduce fraud; protecting consumers from fraud
and unsafe vehicles; and aiding law enforcement in reducing crime involving vehicles, such as

vehicle theft rings, smuggling, and fraud.
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History of NMVTIS

Fraud involving vehicles is a profitable business for criminals and one that burdens
consumers, states, and the auto industry as well as insurers., According to estimates in the
Uniform Crime Report, in 2007 there were 1.1 million vehicles stolen nationwide. The
estimated value of vehicles stolen in 2007 was $7.4 billion, which averages $6,755 per stolen
vehicle. According to the National Insurance Crime Bureau, auto theft alone costs consumers
and insurance companies nearly $8 billion per year and only 63 percent of vehicles reported

stolen are recovered.

The creation of false vehicle identification numbers (VIN) (VIN Cloning) or titling a
vehicle in a state that does not recognize another state’s “branding” information (Title Washing)
are growing trends. VIN cloning is a crime in which stolen vehicles assume the identity of non-
stolen, legally owned vehicles that are similar in make and model. We do not know the exact
extent of VIN cloning in the United States today, however our partners in the FBI and others in
the auto industry believe it is very significant and our partners in state and local law enforcement
tell us that it is nearly impossible today to detect a cloned vehicle that has been “legitimately” re-
titled. In fact, there are cases where even car dealers themselves have unknowingly purchased
cloned vehicles for resale. Title washing allows individuals to remove salvage and other brands
from car titles by re-titling the vehicle in a state that doesn’t recognize the brand or simply
removing the brand from the paper title and titling the vehicle in a state that has no reliable way
of knowing of the brand’s existence in another state. A “brand” is a descriptive label assigned to

a vehicle by a state that identifies the vehicle’s current or prior condition, such as “junk,”
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“salvage,” “rebuilt” or “flood.” Experian Automotive reported in August 2008 that in the first
six months of 2008 there were more than 185,000 titles that were initially branded in one state,
and then transferred and re-titled in a second state in a way that resulted in the issuance of a
purportedly clean title. Clear links have also been established between auto theft and major
crimes, violent crime, organized crime, and transnational criminal activity. Vehiclesarea

valuable commodity in funding criminal organizations.

In an effort to combat automobile theft and fraud, NMVTIS was established by federal
law in 1992, In 1996, an amendment moved responsibility for NMVTIS from the U.S.
Department of Transportation to DOJ. Since 1992 and continuing today, the American
Association of Motor Vehicle Administrators (AAMVA) operates NMVTIS on behalf of DOJ,
consistent with the provisions of the Anti-Car Theft Act. NMVTIS enables users to access
automobile titling information, including brand history and certain historical theft data, through a
web-based system. It also facilitates the electronic exchange of information between states,
which improves titling efficiency and reduces fraud. This exchange of information is
particularly helpful in combating VIN cloning ar;d title washing. By making available in one
system specific pieces of information from all motor vehicle titling agencies, automobile
recyclers, junk and salvage yards, and insurance carriers in the United States, NMVTIS protects
consumers and states from fraud and unsafe vehicles. In fact, NMVTIS can be nearly 100
percent effective in preventing the VIN cloning schemes we see today and can be similarly

effective in preventing title washing.

3.
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Since 1997 the Department of Justice has committed over $15 million to assist states and
other stakeholders in the implementation of NMVTIS. During Fiscal Years 2007-2009, DOJ
issued competitive funding solicitations, offering states the ability to apply for direct funding
from DOJ 1o participate in and fully implement NMVTIS. We have also encouraged states to
consider applying for funds through the Edward Byrne Memorial Justice Assistance Grant (JAG)
Program, and have encouraged and funded state applications submitted under the Edward Byrne

Discretionary Grants Program.

Between April 2007 and 2008, BJA and FBI hosted feedback sessions and conference
calls with law enforcement, consurmner groups, and others regarding NMVTIS and plans for full
implementation. In January 2009, DOJ published the final regulatory guidelines for NMVTIS,
which outline the various responsibilities and reporting requirements for states, auto recyclers,
junk yards and salvage yards, and insurance carriers. These rules also spell out the manner in
which consumers (both individual consumers and commercial consumers) can access the
information needed to make an informed purchasing decision. Currently, NMVTIS has the
participation, or partial participation, of 27 states, which represent nearly 75 percent of the U.S.
vehicle population. In addition, 10 states are currently developing the technological means to
participate soon in NMVTIS. All states must be fully participating in NMVTIS as required by
the Act and its regulations by January 1, 2010. The Department is committed to continuing to

work collaboratively with states to help bring them into full compliance with the Act.

4-
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Assisting States

NMVTIS is designed to assist, and provide benefits to states, particularly state motor
vehicle titling information agencies. States that fully participate in NMVTIS are able to instantly
check all state vehicle title information included in the system to verify the accuracy and
legitimacy of the information being presented to title clerks in motor vehicle agencies. This
instant search protects states and consumers from crime and fraud, and saves titling agencies
processing time because the process is automated. NMVTIS, with support from AAMVA, also
provides a secure communication link among state motor vehicle titling agencies, allowing the
titling agency to securely check the title information of the current state of title and subsequently
to securely notify that state of the vehicle’s new location and the issuance of a new title.
Through NMVTIS, states also have access to other states’ actual titles of record, including
restricted information only available to state motor vehicle titling agencies. This allows and
supports automation of state-to-state electronic title transactions. In these cases, the verification
and the title transaction can be conducted in the same place at the same time, as opposed to
having to check a private vehicle history database and then undertake a manual state-to-state title
transaction. Additionally, the system will provide states with unlimited access to insurance
carrier, and junk and salvage yard information reported on vehicles that they may be titling or

have already titled.

NMVTIS has produced many promising results for state motor vehicle titling agencies,

including time and cost savings for states, reductions in customers’ wait time, decreases in motor

vehicle thefts and improved recovery rate of stolen vehicles, increased ability to identify cloned

-5
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vehicles prior to title issuance, and improved investigative abilities. For example, according to
AAMVA, South Dakota and New Hampshire have reported saving time and money by no longer
requiring the motor vehicle agency clerk to manually update a state record with returned title
information since such updates are automatically included in NMVTIS. Arizona has realized a
reduction in customer wait time and the ability to identify problems upfront due to instantaneous
accurate data online. In addition, Arizona reported a substantially improved recovery rate on
vehicles identified as stolen since NMVTIS implementation. Virginia reported a 17 percent
decrease in motor vehicle thefts. Florida cracked a car theft ring responsible for cloning more
than 250 vehicles around the U.S., valued at $8 million. Indiana experienced a reduction in
lawsuits by consumers who were given “clear titles” with missing brands. These benefits

realized by the states are also passed on to consumers in time and cost savings.

Protecting Consumers

On January 30, 2009, the Department announced the availability of NMVTIS specifically
for consumers. This system provides the public with valuable information about a vehicle’s
condition and history and helps consumers make informed car-buying decisions. Through
NMVTIS, once a vehicle is titled or branded by a state motor vehicle titling agency or is
determined by an insurance carrier to be “salvage™ or “totaled,” that data, and other important
information, becomes a permanent part of the vehicle’s NMVTIS record. The law requires that
operation of the system be paid for through user fees and not dependent on federal funding,
therefore, NMVTIS is designed as a fee-for-service system. Prior to purchasing a vehicle, a

consumer can access NMVTIS through an authorized third-party provider and view information
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such as the most recent odometer reading, brand history, history of a salvage or total loss
determination, and historical theft data. Consumers are also offered the ability to be connected
1o the current state-of-record website to facilitate access to the full title record, if available and if
desired by the consumer., While any organization, including a non-profit or a governmental
agency, is eligible to become an authorized provider, all providers must meet certain
requirements or standards that are designed to protect consumers, such as use of a DOJ-approved
product disclaimer developed in coordination with consumer advocacy groups. While authorized
providers may charge a fee for their service, consumers benefit from these services that are
market-driven and, as of today, do not cost more than $3.50 per successful VIN search. We are
currently exploring options with these providers and others to provide purchase options that do
not require payment by credit card and to provide services other than over the Internet. We
recognize through our dialogue with consumer advocacy organizations that not all consumers

have access to credit or electronic media.

In addition to providing information to individual consumers, the law requires NMVTIS
information to be made available to other prospective purchasers, such as businesses that
purchase used automobiles or other commercial consumers. Commercial consumers include
lenders who are financing the purchase of automobiles (and in many cases actually own them as
the lien holders) and automobile dealers. Lenders, dealers, and insurance carriers are integral
components of the automobile purchasing and titling process, and their ability to avoid fraud
protects individual consumers as well. Although these commercial entities may access NMVTIS

today, DOJ has authorized AAMVA to establish specialized access methods for these entities

7
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that would enable them to query multiple VINs simultaneously and to access the information

needed for commerce so long as such access is consistent with relevant privacy laws.

Nearly 75 percent of the U.S. vehicle population is currently in NMVTIS and more than
half of the states report data to the system. The remaining states must begin reporting before
January 1, 2010. Similarly, insurance carriers and junk and salvage yards are required to begin
reporting by March 31, 2009. Until all entities are reporting into NMVTIS as required,
consumers should be aware of the possibility that a search may not provide key information that
would be useful in making a purchase decision. This is no different than the gaps that may exist
in other, private vehicle history databases that collect data on a voluntary or purchase basis, and

consumers should educate themselves on these issues as well:

In addition, consumers should be aware that NMVTIS data comes from multiple sources,
These sources, such as states, are not required to follow or prescribe to a uniform approach for
defining vehicle conditions and titling. For example, because a vehicle has been in the
possession of a junk or salvage yard, does not mean that every state will brand the vehicle as
junk or salvage. State laws vary in this regard and may result in application of different brand, or
may not require application of any brand at all, despite the fact that the vehicle was determined
to be salvage by an insurance carrier, for example.‘ The bottom line is that the standards

governing these matters vary from jurisdiction to jurisdiction.

Similarly, an insurance carrier’s determination of “total loss™ does not necessarily mean

that a vehicle was destroyed or is worthless. For instance, a stolen vehicle that is not recovered
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within a 30-day time period may be labeled by an insurance company as a “total loss™.

However, the vehicle may be recovered later in good condition and the “total loss™ determination
may not be removed. The insurance company, or an auction company or “pool,” may sell the
vehicle in perfectly good working order, despite having been laﬁeled as a “total loss.” DOJ has
encouraged insurance carriers to report the reason for their total loss determinations so that in
such instances, consumers can be made aware of the reasons, and use this information in their

purchasing decisions.

Consumers should be aware that the information in NMVTIS is not all of the information
that a state may include in its vehicle title records. For example, some state records may include
inspection histories, owner information, or data concerning vehicle damage history, including the
estimated value of the damage. Consumers are encouraged to consider accessing the actual state
title record to ensure that all relevant information is considered before making a vehicle

purchasing decision.

Assisting Law Enforcement in Preventing Crime

NMVTIS also serves as a powerful tool for law enforcement to deter trafficking in stolen
vehicles by strengthening efforts against auto theft and fraud, including the export of stolen
vehicles and the purchase of junk vehicles with clean titles for purposes of cloning. With access
to NMVTIS, for the first time, law enforcement will have direct access to state motor vehicle
data in near real time; previously, law enforcement investigators had to contact individual state

departments/bureaus of motor vehicles by phone during their business hours to track down title

9.
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data. Additionally, NMVTIS will provide law enforcement with 24/7 direct access to important
investigative pieces of information such as odometer readings and vehicle title and brand history.
With access to NMVTIS, law enforcement agencies will be able to better identify stolen motor
vehicles, enhance their ability to detect vehicle theft rings and cases of public corruption, and
combat other criminal enterprises involving vehicles. Law enforcement agencies will have
access to NMVTIS through the secure Regional Information Sharing System (RISS), a key DOJ

partner, by Spring 2009.

Conclusion

In research conducted by the Logistics Management Institute at the request of DOJ,
NMVTIS is estimated to save taxpayers between $4 and $11 billion each year. According to law
enforcement and insurance crime experts, in the wake of Hurricane Katrina, authorities reported
truckloads of flooded vehicles being taken out of Louisiana to other states as far away as the
upper Midwest, where they were dried out, cleaned, and readied for sale to unsuspecting
consumers in states that do not brand flood vehicles. Prospective purchasers of these vehicles
may not have known the vehicles had been subjected to a saltwater flood that made the vehicles’
electrical systems, including their airbag sensors, prone to failure. NMVTIS is designed to
prevent vehicle histories such as these from being concealed from consumers because it captures
into one system specific pieces of information from state motor vehicle titling agencies,
automobile recyclers, junk and salvage yards, and insurance carriers. The system also provides

law enforcement with an important tool to reduce auto theft and vehicle-title-related crimes.
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With full participation from all 50 states and the District of Columbia, NMVTIS can
prevent stolen motor vehicles, including clones and vehicles with washed titles from entering
into interstate commerce. Ultimately, NMVTIS will have data from every state and will be
queried before any state issues a new vehicle title and before a prospective purchaser buys any
used vehicle. These efforts will protect the American public from title fraud, keep stolen
vehicles from being fraudulently re-titled, and will make it more difficult, if not impossible, for

criminals to clone or conceal stolen vehicles for criminal purposes.

This concludes my statement, Mr. Chairman. Thank you for the opportunity to testify

today. I welcome the opportunity to answer any questions you or Members of the Subcommittee

may have.
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Mr. RusH. The chair thanks the gentleman. Now, Ms. Shahan is
recognized for 5 minutes of opening statement.

TESTIMONY OF ROSEMARY SHAHAN

Ms. SHAHAN. Thank you, Chairman Rush and Ranking Member
Radanovich and distinguished members of the committee. I really
appreciate the invitation to testify today. I am very grateful to you
and to your staff for the work that you have been doing on this
issue.

For 30 years, since 1979, I have been working on behalf of con-
sumers at the State and Federal level and I hear from consumers
who have car problems on a daily basis. We have members who
have had car problems. We have members who have lost children
because they were in unsafe cars. Representative Schakowsky re-
ferred to the Ellsworths, who are members of CARS, whose son
Bobby was killed for lack of an airbag, and they asked that a letter
that they wrote to Governor Schwarzenegger be admitted. I would
request from the chair and the committee that we would submit
their letter for the record.

Mr. RusH. Hearing no objection, so ordered.

[The information follows:]



53

February 2, 2009

The Honorable Arnold Schwarzenegger
Governor, State Capital
Sacramento, CA 95814

Re: National Motor Vehicle Title Information System, California Department of Motor Vehicles
Dear Governor Schwarzenegger,

T am writing you this letter as an urgent request from a concerned California citizen and father
whose son was killed in a salvage vehicle with no working airbags. In 2007, my son Bobby, who was
18, was killed in a tragic vehicle crash. He was riding as a passenger in a truck that had been totaled by
State Farm Insurance Company, then sent to an auction. The air bags had deployed. The truck was
purchased by an unscrupulous rebuilder who failed to replace the air bags. Instead, he cut comers and
did not pay for replacement air bags. He glued the air bag covers back together to conceal the fact the
air bags were missing.

When [ learned that my son’s death could have been prevented if the vehicle he was in had a
vorking airbag, I vowed to fight for changes needed in the law so this tragic event would never happen
again. My family's story has been told in Reader's Digest and was been reported by NBC News, ABC
News, and other national media, as we continue to alert the public about the hidden hazards of salvage
vehicles and missing air bags.

I was elated to see that the U.S. Department of Justice is moving forward with the creation of a
national database, the National Motor Vehicle Title Information System (NMVTIS ) fo track salvaged
vehicles, particularly since California titles more of these vehicles than any other state. However, my
elation soon turned to disappointment when I discovered that the California Department of Motor
Vehicles was restricting access to the database, barring the public from being able to access California's
data via NMVTIS.

This is totally unacceptable to me and a serious threat to public safety. My urgent request to
you, Governor Schwarzenegger, is not to delay this program designed to save lives and save the public
billions each year, but rather to expedite its release to the public. The formation and dissemination of
this database in a timely manner could have saved my son’s life. Please, let’s not lose another life to
unnecessary delays.

2851 Echo Valley Road
Jamul, CA 91935
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Ms. SHAHAN. Thank you very much.

Their letter asks the governor to ensure that California fully par-
ticipates in the National Motor Vehicle Title Information System,
or NMVTIS, and California with some prodding has begun to par-
ticipate in NMVTIS but it is restricting access to the information
to the public, and that is a problem. We believe that it is illegal.
We were among the consumer groups including Public Citizen and
Consumer Action that sued the Department of Justice because
after so many years the Anti-Car Theft Act had not been imple-
mented and people need it desperately. We need this information
more now than we ever have before and we were very grateful that
Judge Patel in San Francisco ruled in our favor and ordered the
DOJ—we saw it actually as a rather friendly lawsuit—ordered the
DOJ to issue the final rules, which it did, and starting the end of
this month for the first time ever, the insurance industry and the
salvage pools and junkyards will be submitting data to the title
system and it will be made available to the public and competitive
forces can then come into play. The cost of accessing the informa-
tion can come into play. In our comments to the FTC, we along
with other consumer groups asked that the information also be in-
cluded on the used car buyer’s guide so that consumers who don’t
have access to computers when they are car shopping or for other
reasons may not have access to credit in order to get the informa-
tion from the database will be able to get it on the car at the time
of purchase. According to the National Highway Traffic Safety Ad-
ministration, which commissioned an Academy of Sciences study on
where car information is most useful, they said absolutely, you
know, put it on the car. We have the five-star ratings on cars, the
EPA ratings are on cars. That is where people want it. That is
where it does the most good and we are hoping that we can achieve
that with Congress’s help.

Let me just say this. Since I have been doing this for 30 years,
the irony we face now is that new cars have never been better. We
have the best cars that are being manufactured. We are best
known for initiating California’s Lemon Law. That was back in the
days of the Plymouth Volare, which, you know, was falling apart
bolt by bolt. The cars are better than ever before but the sales
practices are worse than ever before, and not only do we have prob-
lems with things like yoyo financing and, you know, very creative
ways of ripping consumers off over their car loans, and I would like
to note for the record that there is a victim of yoyo financing who
is here from Virginia, who typifies what happens. When she pur-
chased the car, she thought she had a deal and about a month
later she heard from the dealer who said you have to bring the car
back, and if you don’t, I will report it as stolen, and she actually
ended up losing her job because her car was taken from her—or it
wasn’t taken but the tow truck driver showed up at her place of
business and it was a real problem and she is still having to deal
with that.

So we have all these problems in the sales of cars that are
shrinking our market. You know, it used to be the first purchase
people made was a new car. You know, back in Henry Ford’s day,
cars didn’t last as long so people would buy a new car and over
time they would go from the Chevy up to the Cadillac, and instead
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what is happening now is, most people, their first purchase, espe-
cially if they are a young person starting out, is a used car. And
if that transaction goes well, all kinds of opportunities open up for
them. They get good credit, they have access to better education,
better jobs, and if that transaction goes poorly, they may never re-
cover from it. Their credit is hurt. It affects their life for a long
time, and we are hoping that that is something that Congress will
work with us on resolving.

And we also have a new problem that is emerging, and that is
so many dealers going out of business with collateral damage to
their customers where they promise to pay off the lien on the cars
that are trade in and they don’t, and you have been hearing about
zombie banks. These are like zombie dealers. You don’t know from
one day to the next whether the dealer you go to is solvent or not,
and consumers are buying cars where the liens have not been paid
off end up, you know, in a world of hurt when the lien holder re-
possesses the car from them even when they make every payment
in full and on time. And as Mr. Radanovich knows, this is a real
problem in California that we need help with as well.

[The prepared statement of Ms. Shahan follows:]
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House Energy and Commerce Subcommittee on
Commerce, Trade and Consumer Protection
"Consumer Protection in the Used and Subprime Car Market"

Testimony of Rosemary Shahan
President, Consumers for Auto Reliability and Safety
March 5, 2009

Chairman Rush, Ranking Member Radanovich, and Distinguished Members, thank you for the
opportunity to testify today regarding "Consumer Protection in the Used and Subprime Car Market."

This hearing is indeed timely, given the current meltdown in the automotive marketplace, which
has created a devastating ripple effect impacting not only individual car buyers and their families, but
also auto manufacturers and dealers, suppliers, auto workers, auto lenders, and our economy as a
whole, as well as our ability to address climate change by accelerating purchases of newer, safer, more
fuel efficient vehicles.

In fact, the stakes for consumers and for our nation and the environment have never been

“igher.
Introduction: Consumers for Auto Reliability and Safety

Consumers for Auto Reliability and Safety (CARS) is a national, non-profit auto safety and
consumer advocacy organization dedicated to preventing motor vehicle-related fatalities, injuries and
econornic losses. Since 1979, I have advocated on behalf of consumers, and am perhaps best known for
initiating and working to gain passage of California's landmark auto "lemon law," which became the
maodel for similar laws enacted in all 50 states.

CARS has spearheaded enactment of numerous first-in-the-nation laws to improve protections
for new and used car buyers, signed into law by Governors from both major parties. We have also been
on the forefront in the promulgation of federal regulations and Federal Motor Vehicle Safety Standards,
including rules to require the installation of air bags, modify the design of seat belts to better fit
passengers who are small or large in stature, improve the reporting of auto safety defects and safety
recall rates, and other major auto safety improvements.

CARS has long supported successful efforts to reduce risky driving behavior, including
graduated licensing for teenagers, prohibiting hand-held cell phone use or texting while driving,
maintaining reasonable hours of service for truck drivers, and programs to educate caregivers about
proper use of child safety seats and booster seats, as well as laws against leaving children unattended in
vehicles.

We also work to educate the public about how to avoid common car buying pitfalls and scams,
through our website, the public release of reports, a video with tips for car buyers that is posted on
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YouTube, and via active outreach in the mainstream media, whenever possible, although auto dealers
and manufacturers sometimes pull ads and otherwise attempt to censor the news.

In 1996, CARS spearheaded the consumer groups’ petition to the Federal Trade Commission
(FTC) seeking action to curb auto "lemon laundering” of seriously defective repurchased lemon
vehicles to unsuspecting used car buyers, across state lines.

Last year, CARS and other consumer groups filed comments with FTC regarding the Used Car
Rule, seeking reforms including posting information from the National Motor Vehicle Title Information
System (NMVTIS) on the Used Car Buyers Guide and providing a special, prominent warning on total
loss salvage vehicles.!

Last year, CARS joined with Public Citizen and Consumer Action to bring a lawsuit against the
United States Department of Justice to compel the DOJ to finally issue long-overdue new rules to
require insurers, salvage pools and junkyards to submit vitally important data regarding total loss
vehicles to the National Motor Vehicle Title Information System, or NMVTIS. In a huge victory for
car buyers last fall, a federal district court ordered the DOJ to make the system available to the public
and issue the final rules by January 31 of this year, and the DOJ has complied. The judge’s order and
the new rules also require insurers and junkyards to provide data on totaled vehicles to NMVTIS by
March 31, 2009. See Public Citizen v. Mukasey, 2008 W1 4532540 (N.D. Cal. 2008); 74 Fed. Reg.
5740.

Problems faced by America's used car buyers
Car buying problems rank #1 among top consumer complaints

According to the most recent survey of consumer complaints compiled by the Consumer
Federation of America, National Association of Consumer Agency Administrators, and North American
Consumer Protection Investigators, new and used car sales, repairs, and service problems once again
top the chart of consumer complaints filed with consumer protection agencies.

Motor vehicles have a unique place in American life. For most car buyers, in nearly all parts of
the country, a safe, reliable motor vehicle is a necessity of life. A motor vehicle is the second-largest
purchase most people make, second only to a home. People depend on their vehicles to transport them
and their families to work, schools, day care, sports activities, and medical appointments. Many
millions of self-employed people, such as landscapers and real estate agents, and small business
owners, such as florist shops and carpet cleaners, depend on them to conduct business.

In today's economy, while new car sales have plummeted, car buyers have shifted toward

1 See consumer group comuments filed with FTC regarding Used Car Rule Regulatory Review, Matter No. POR7604,
November 18, 2008. Posted at: http://www.carconsumers.com/FTC_USED_CAR%20RULE.pdf

2 Survey conducted by the Consumer Federation of America, National Association of Cc Agency Administrators,
and North American Consumer Protection Investigators. Among the 39 agencies that responded to the annual survey,
there was clear consensus on the following: "The biggest challenges to agencies by far is budget cuts and inadeguate
staffing, Consumer Agencies say that new laws are needed in car sales...Consumer agencies also cited the need for
greater enforcement powers at the state and local level and beefed-up consumer agencies at the federal level. Top
Consumer Complaints for 2007: 1. Auto: Misrepresentations in advertising or sales of new and used cars, lemons, faulty
repairs, leasing and towing disputes.” Released July 10, 2008.
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purchasing used autos, which are usually more affordable, but pose greater risks. While there is some
overlap between new and used auto sales and lending practices, since the focus in this hearing is on
used cars, the bulk of my testimony will also focus on used car problems and solutions.

Shady auto sales and lending practices are a multi-billion dollar drain on consumers'
pocketbooks. They also lead to entirely preventable deaths and injuries, causing incalculable suffering,
costing businesses and our economy skilled workers and lost productivity, increasing health care costs
and burdening our health care system. When the practices afflict members of our Armed Services and
their families, they also pose a threat to our national security and interfere with troops’ combat
readiness, morale, and ability to accomplish their mission.

Hlicit auto sales practices are keeping vast numbers of car buyers from being able to save
enough to purchase another vehicle, without falling even deeper into debt. Thus, they are shrinking the
car market and harming honest businesses as well as the economy as a whole. In addition, the practices
shake consumer confidence and impede sales of newer, safer, more fuel-efficient vehicles. Thus, they
are totally at odds with the steps Congress has been taking to shore up the auto industry.

Parallels with Home Mortgage Crisis

Auto sales and financing practices closely parallel the predatory and reckless lending practices
that have become all too prevalent in home mortgage lending. The similarities are striking. According
to some experts, the shady practices that plague home mortgage lending actually originated with auto
lending, including:

* Undisclosed conflicts of interest in arranging financing (yield spread premiums / hidden
kickbacks)

» Excessive negative equity / little correlation between collateral for the loan and amount of the
loan

* No "skin in the game" for loan brokers / finance mangers if borrowers default

e Securitization of loans’®

o Speculation in securitized loans

o  Shift in risk from reckless lenders to borrowers,” under the Bankruptcy Act (S. 256) signed by
President Bush in 2005, altering the terms of loans so that borrowers forced into bankruptcy are
often liable for the entire amount of the loan, even when the loan is disproportionate to the
value of the product / property (eliminating the ability of bankruptcy judges to adjust the
amount owed, also known as "cramdown")

3 “New Cars that are fully loaded — with debt,” Ken Bensinger, Los Angeles Times, December 30, 2007. Posted at;
http://articles Jatimes.com/2007/dec/30/business/fi-autoloans30 "About 30% of the loans that are originated by banks,
and 100% of those issued by automaker financiers, are, like mortgages, repackaged and sold as securities, according
to the Consumer Bankers Assn."

4 Under the Bankruptcy Act (8. 256) signed by President Bush in 2005, altering the terms of loans so that borrowers

forced into bankruptcy are generally liable for the entire amount of the loan, even when the loan is disproportionate to the

value of the product / property (eliminating the ability of bankruptcy judges to adjust the amount owed, also known as

“cramdown")
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Burgeoning negative equity: a "house of cards”

The skyrocketing negative equity in auto loans has been a ticking timebomb that is going off at
the worst possible time for our economy. For years, numerous articles in the automotive trade press and
in mainstream media warned about the hazards of burdening car buyers with outsized auto loans, often
the result of fraudulent activity.

For example, in 2007 the Los Angeles Times cautioned that “Americans haven't just been taking
out risky mortgages for homes in the last few years; they've also been signing larger automobile loans
for significantly longer terms than they used to. As a result, people are slipping into a perpetual cycle of
automobile debt that experts think could lead to a new credit crunch extending from dealerships to
driveways and all the way to Wall Street.”

In fact, that credit crunch, which was entirely foreseeable, is exactly what is happening, with
disastrous results for consumers, the auto industry, auto workers and suppliers, auto lenders, our
economy and the environment.

Approximately 25 -30% of American car buyers owe more than they receive for their vehicles
when they trade them in and purchase their next cars. It's called being "upside down,"” "under water,"
or "buried" in their car loans. The amount they still owe, in the form of "negative equity," is typically
rolled into the loan for their next vehicle purchase. Essentially, they are paying for two or more
vehicles with one over- inflated loan.

The amount of negative equity, on average, has risen to over $4,000 per vehicle. Millions of car
buyers are even further upside down, owing $10,000 or more than their vehicle is worth. The only way
to make their monthly payments affordable is to extend the length of the auto loans. The average length

f an auto loan has soared “from 57 months in January 2002 to 64 months in March, [2008], according
to Edmunds.com data. But some banks, credit unions and captives such as Toyota Motor Credit Corp.
and GMAC Financial Services offer loan terms of as long as 84 months or more.”®

As a result, the vehicles often die or need an expensive repair the owner cannot afford --
frequently despite paying thousands to purchase a service contract -- long before the loan is paid off. In
order to get a functioning vehicle, they trade in the mechanically defective vehicle, and the cycle of
debt continues to spiral, sinking them deeper into debt for a product that depreciates from the moment
they drive it off the lot.

Despite repeated warnings from bankers, credit rating agencies, and others in a position to
assess the increasing risks, auto dealers, manufacturers and lenders ignored the warnings and continued
to approve loans, sometimes up to double the price of the vehicle.”

Millions of Americans who would otherwise qualify to purchase a home, are unable to qualify
due to excessive auto debt which claims a disproportionate share of their monthly income. In other
words, auto lending abuses have shrunken the market for buying homes. On the positive side,
addressing auto lending abuses will accelerate expansion of the housing market and speed up our
recovery from the current recession.

5 “New Cars that are fully loaded — with debt,” Ken Bensinger, Los Arngeles Times, December 30, 2007.

6 “Dealers hunt upside-down buyers with leases, incentives and long-term loans,” dutomotive News, May 5, 2008.

7 "Mark Pregmon, executive vice president for consumer lending at SunTrust Bank, is among the concerned. “Any time
you extend the maturity of the loan, you take on more risk. The question is whether there’s enough assessment of that
extra risk,” he said. “Obvionsly, it’s a problem. It’s a house of cards.” {emphasis added] — from ‘“New Cars that are
fully loaded — with debt,” Ken Bensinger, Los Angeles Times, December 30, 2007.
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Auto sales and financing scams harm used car buyers

Each year, millions of American used car buyers fall prey to deceptive practices and illicit
activity that can be addressed by stepped-up enforcement of existing laws, completion of the National
Motor Vehicle Title Information System, prohibiting the imposition of mandatory pre-dispute
arbitration in auto sales, and other governmental actions. The most damaging and pervasive practices
are described below.

Salvage fraud

According to the National Association of Attorneys General (NAAG), "auto salvage fraud [is]
the greatest consumer problem facing American used car buyers."® NAAG also adopted a resolution
calling for improved protections for consumers, noting that "it is estimated that the sale of rebuilt or
salvaged motor vehicles costs the motor vehicle industry and consumers up to $4 billion annually."®

In the afiermath of Hurricanes Katrina, Rita and Wilma, when insurers and self-ensured entities
had dumped the lion's share of an estimated more than 500,000 total loss saltwater flood cars into the
American used car market, the United States Senate Commerce Committee held a hearing to hear
testimony regarding flood and salvage vehicles. | was invited to testify at that hearing. Rather than
repeating my testimony here, please consider it incorporated with this testimony.'®

As noted in my earlier testimony, auto salvage fraud is a threat to the health and safety of many
millions of individuals and families who purchase the vehicles, ride in them as passengers, or share the
roads with them. Members of CARS, Robert and Mary Ellsworth, tragically lost their son 18-year-old
son Bobby, who was killed while riding as a front seat passenger in a salvage pickup truck driven by
one of Bobby's friends. The air bags had deployed in a previous crash. State Farm totaled the vehicle
and it was subsequently sold at an auction. A rebuilder purchased the salvage vehicle from the auction.
But instead of replacing the air bags, the rebuilder stuffed the empty air bag compartments with paper.
According to an expert, if the air bags had not been missing, Bobby would have survived.”

Odometer Fraud

‘While auto manufacturers and dealers claimed that digital odometers would make odometer
fraud a thing of the past, the exact opposite has happened. Now, instead of "clocking" old-fashioned
analog odometers, often leaving telltale traces such as digits that are out of line, unscrupulous dealers
simply purchase new odometers online and plunk them into vehicle consoles. "In fact, digital
odometers can be easier to manipulate than their analog counterparts and evidence of tampering is
harder to detect."??

8 National Association of Attorneys General Memorandum to United States Senators, March 25, 1998, opposing S. 852,
which had been approved by Senate Commerce Committee in 1997,

9 National Association of Attorneys General Resolution re: Mandatory Disclosure of Salvage History and Major Damage
to Motor Vehicles, adopted March 2-22, 1994.

10 U.S. Senate Commerce Subcommittee on Consumer Affairs, Product Safety and Insurance, Nov. 16, 2005

Hearing "Protecting the Consumer from Flooded and Salvage Vehicle Fraud," Testimony of Rosemary Shahan, President,

Consumers for Auto Reliability and Safety. Posted at: http://commerce.senate.gov/pdf/shahan111605 pdf.

11 See also "Air bag scams, dashboard danger,” Reader's Digest, February, 2008. Posted at: http://www.rd.com/advice-and-~
know-how/airbag-scams-dashboard-danger/article51930.ktml The Ellsworths have also filed a declaration in the case
brought by Public Citizen, CARS and Consumer Action versus the U.S. Department of Justice, posted at:
http://www.citizen.org/documents/EllsworthDeclaration.pdf.

12 AutoMedia.com. Published November 30, 2008.
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According to a study mandated by Congress and conducted by the National Highway Traffic
Safety Administration, "The increased cost consumers pay to purchase passenger vehicles with
odometer rollbacks of $1,056.000,000 per year makes odometer fraud one of the top crimes against
property in the United States."”"

A more recent report declares that "Digital odometer fraud is growing at an alarming rate,
according to Carfax. The research data reveals the number of vehicles with rolled-back odometers has
increased 57 percent nationwide over the past four years." According to Jack Gillis, author of The Car
Book, “We estimate one in 10 cars have their odometers rolled back.™*

Not only does odometer frand mean car buyers are paying more than vehicles are worth, but the
also face a double whammy because the warranty on a vehicle with a rolled-back odometer is generally
void. Warrantors, unable to determine the number of miles on a vehicle, refuse to honor the warranty.
So even if a consumer purchases a late model used vehicle believing they are protected by the
remaining years of a factory warranty, they get a rude awakening when they attempt to get the vehicle
repaired under the warranty. Manufacturers have access to prior service records and deny warranty
claims based on falsified mileage. Corporations that sell extended service contracts typically have the
same policies and deny claims on vehicles with altered odometers.

Lemon laundering

All 50 states have enacted state lemon laws that require manufacturers to repurchase lemon
vehicles that fail to comply with their warranties. Typically, the laws are triggered when a vehicle has a
‘efect ("nonconformity") that "substantially impairs the use, value or safety to the buyer." Each year,
auto manufacturers repurchase tens of thousands of "lemon" vehicles that had serious defects they
failed to cure under the original factory warranty, in compliance with those laws and the federal
Magnuson Moss Act.

When auto manufacturers repurchase lemons, they seldom destroy them, regardless how
defective they are. Instead, they have been repeatedly caught by states and individual car buyers
dumping them back into the automotive marketplace, defects and all -- a practice known as "lemon
laundering." Often the vebicles have a history of serious life-threatening safety defects, such as brake
failures, steering that locks up during operation of the vehicle, transmissions that suddenly fail to shift
out of first or second gear, or electronic/ computer malfunctions that make the vehicle stall in traffic.

States have attempted to curb lemon laundering. About a dozen states require manufacturers to
submit the titles to be "branded" as a "manufacturer repurchase” or -- in California -- "lemon law
buyback.” Most notably, California sought to revoke the licenses of General Motors and Chrysler after
the state obtained internal documents and discovered massive fraud in the resales of lemon vehicles.
The manufacturers claimed the vehicles in question were not lemons, but instead were "goodwill"

13 National Highway Traffic Safety Administration, Preliminary Report: The Incidence Rate of Odometer Fraud, NHTSA
Report Numaber DOT HS 809 441, April, 2002. Note that NHTSA found that "An odometer may be rolled back and not
identified as such in Carfax as long as the subsequent mileage is not lower than the previous mileage." Since the report
relied heavily upon Carfax, it is very likely an overly optimistic assessment of incidence of odometer fraud. The report
also did not take into account costs to consumers such as increased repair costs, loss of value upon trading in the vehicle,
loss of warranty or service contract coverage due to odometer rollback, towing, loss of use due to breakdowns, Joss of
Jjobs, ruined credit, or other related costs.

14 "Odometer rollbacks increase 57% from 2004 - 2008. Business Fleet Magazine online, January 26, 2009.
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repurchases. However, they obtained tax refunds that are allowable only when vehicles are repurchased
under the lemon law.

General Motors' own internal documents reflected the fact that the vehicles were lemons. For
example, GM officials bad noted on the "wash out" reports that vehicles had been subjected to repeated
repair attempts for substantial problems under warranty, noting that the cars "qualify as a lemon."

More than 80% of the Chrysler vehicles were repurchased after consumers won decisions in
arbitration sponsored by Chrysler itself or after consumers had initiated lawsuits. They had undergone
up to $14,000 worth of warranty repairs prior to repurchase.

In 1996, CARS spearheaded a petition to the Federal Trade Commission seeking effective
action by the agency to curb auto lemon laundering across state lines, CARS provided voluminous
documentation showing that lemons repurchased under state arbitration programs were shipped across
state lines and resold with clean titles, making their "lemon" histories more difficult to trace. Other
consumer groups and auto fraud experts also submitted detailed comments confirming the existence of
the problem.

In response, the FTC sought public comments and held a Public Forum where auto
manufacturers, auto dealers, consumer groups, representatives of state Attorneys General, and others
met to discuss lemon laundering on the record. Consumer groups recommended that the FTC take steps
to enforce laws prohibiting unfair and deceptive trade practices in the resales of lemon vehicles.
However, to date the FTC has failed to act.

Meanwhile, lemon laundering continues to occur. Private litigation has unearthed numerous
cases of lemon laundering. Class actions brought in West Virginia, and North Carolina against Chrysler
found repeated fraudulent acts. Internal documents obtained from Chrysler, revealing how much the
company recoups by reselling lemons, were posted on the Internet.

A case brought in California against Ford Motor Company, Johnson v. Ford, found that Ford
was attempting to circumvent California's statute against lemon laundering by offering lemon owners
"owner appreciation certificates" toward the purchase of a newer vehicle, and assisting the owners in
trading in their lemons at Ford dealerships, instead of repurchasing the vehicles outright.

Ohio has taken the commendable step of prohibiting the resales of lemons repurchased due to
safety defects such as brake or steering failures within the state. However, even that has not been
sufficient to adequately protect Ohio’s used car buyers from being victimized by lemon laundering.

For example, a single mother in Akron, Ohio, purchased a used Chrysler vehicle from a car
dealership that concealed the fact it had been repurchased by Chrysler in Michigan due to repeated
brake failures. The brakes continued to fail. She became afraid to drive the car. The dealer refused to
give her a refund. Finally, she sued, and won a unanimous jury verdict. Among the findings: the vehicle
was unsafe to drive. Then Chrysler and the dealership appealed the verdict. Eventually, years after she
bought the vehicle, she won again against Chrysler and the dealership, on appeal. Meanwhile, she was
unable to drive the car.

Vehicle theft and VIN-switching
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Auto theft is one of the most costly, pervasive property crimes in the country. In 2006, the value
of stolen motor vehicles was $7.9 billion.'” When vehicles are stolen before the loans are paid off,
insurers typically pay the owners only the fair market value of the vehicle (or less), leaving them stuck
with the unpaid remaining debt. Someone who has a loan that lasts for 6 years, and whose vehicle is
stolen after two years, is still stuck having to make four years of car payments. This, combined with
GAP insurance scams {see above), sinks car buyers deeply into debt.

Another related problem is VIN-switching or "vehicle identify theft." A Vehicle Identification
Number (VIN) is like a vehicle's fingerprint -- 4 unique identifier that indicates its type and origin. Ina
common VIN-switching scenario, thieves purchase a salvage or non-repairable vehicle at auction, then
steal another vehicle that is the same make and model, and switch the VIN to give the stolen vehicle a
legitimate VIN. Then they sell it to an unsuspecting car buyer, who is unaware it was stolen. In some
cases, consumers have made payments for years on a car that was stolen, only to have it towed away by
police whe]g they busted a vehicle theft ring, leaving the car buyer without a vehicle and without their
payments.

Misleading Vehicle History Reports

Increasingly, car buyers seek information about vehicles on the Internet and from private
database services such as Carfax (owned by Polk) and Autocheck (owned by Experian). However, the
information offered by those services is far from complete and often unreliable. Often, pertinent
information such as prior damage histories, do not appear in a timely fashion, or at all, so the data can
be quite misleading. There are also other gaping holes in the data, most glaringly an absence of timely
reporting by insurers and self-insured entities.

In addition, access to the data is generally limited to those who have access to computers and to
redit, resulting in a serious digital divide that leaves millions of used car buyers vulnerable, without
access to vital information. Simply lacking $29.99 via a credit card for a vehicle history report can have
disastrous results, including economic devastation, debilitating injury, or death.

While some auto dealers check Carfax and Autocheck and provide reports, many do not. Some
dealers alter the reports to give potential purchasers a false sense of security about the condition of the
vehicles. Some seek out damaged autos with clean “Carfax™ reports and traffic in them.

It is extremely common for car buyers to be lulled into a false sense of security by a "clean”
Carfax report, only to discover after they purchase a vehicle that it was severely damaged in a collision
or flood. In one case in Florida, a consumer purchased a used car after being shown a "clean" Carfax
report, then the report was updated with information about a collision that had occurred more than a
year before the consumer bought the car.

A class action brought on behalf of consumers who obtained Carfax reports against Carfax,
alleging that the service was misleading and deceptive, resulted in a settlement agreement that required
Carfax to modify disclosures that the information it provides is not complete. We also note for the
record that consumers in Canada have access to far more complete data including insurance claims
information.

Failure of insurers and self-insured entities to properly "brand" titles

15 National Insurance Crime Bureau, October, 2008 report, posted at: http://www.iii.org/media/hottopics/insurance/testd/
16 "Buyers at risk when criminals clone vehicle ID information,” by Diane Lade, Associated Press, December 10, 2007.
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Some insurers fail to comply with state laws that require them to have titles of vehicles they
total "branded" with the notation they are "salvage," "junk," or a similar designation. In 2005, the
nation's largest auto insurer, State Farm, entered into an "Assurance of Voluntary Compliance” with the
Attorneys General of 48 states regarding its failure to brand the titles on between 30,000 to 50,000
salvage vehicles.'” While State Farm did not admit any wrongdoing, it strains credulity to believe it
could have made completely innocent mistakes tens of thousands of times.

In some cases, the vehicles were in fact "chop jobs" -- halves of different vehicles welded
together -- and grossly unsafe. Consumers who had purchased the State Farm salvage vehicles
generally had paid Blue Book for them, only to receive a letter informing them their vehicle was in fact
a junker, and worth far less than they had paid. Thus, overnight, the value of their vehicles plummeted
and they were phinged deeply upside down in their car loans.

‘Worthless warranties and extended service contracts

Car buyers who purchase used vehicles with the remainder of the factory warranty in effect are
led to expect that they will be protected against major defects for the life of the warranty. They usually
pay thousands extra for the added warranty coverage. However, if the vehicle sustained undisclosed
prior damaged in a crash or flood, or has an altered odometer, the manufacturer will not honor the
warranty for the damaged components, or sometimes for the entire vehicle.

Consequently, a common consumer complaint is that a vehicle is advertised as having the
remainder of the factory warranty in effect, but when vehicle owners attempt to have repairs performed
under the warranty, their coverage is denied.

Car buyers spend increasing amounts to purchase “extended service contracts,” which they are
led to believe will provide adequate protection against expensive repairs. Sales of service contracts are
a high-profit item for many auto dealers, who sometimes tell car buyers (falsely) that they must obtain
the service contract in order to qualify for financing.

However, many extended service contracts are riddled with loopholes and exclusions. For
example, they generally will not cover pre-existing, undisclosed conditions. Virtually no service
contract company will cover prior damage, a common reason a vehicle needs further repair.

Numerous companies that offer extended service contracts have pocketed the money and moved
offshore, or gone belly up, leaving consumers without the protection they paid for, and with expensive
repairs they cannot afford. This sometimes also harms well-intentioned dealers, who are left to deal
with repair expenses incurred by car buyers who relied on them to choose a solid company for the
service contract.

Some dealers pocket the service contract payment and do not activate the policy. The consumer
may not discover this until months later, when they attempt to obtain a repair under the policy. Some
service contract companies secretly offer dealers incentives to deny claims, in the form of payments

17 See Assurance of Voluntary Compliance, posted on website of Iowa Attorney General Tom Miller at:
http:/fwww.state.ja.us/government/ag/latest_news/releases/jan_2005/State%20Farm%20%20AVC%20-%20Final.pdf
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based on the amount of the contract that is not used to pay claims.

Undisclosed Kickbacks from Lenders /hidden dealer markups

Last fall, the Sacramento Bee published an editorial urging California lawmakers to address the
mortgage lending crisis, a major factor in the financial meltdown that has plunged the state's economy
into the worst fiscal crisis since the Great Depression. The Bee urged the following actions:

» "For all home loans, banning the steering, counseling or directing of consumers to a loan that is
more expensive than one for which they would otherwise qualify based on their income and
creditworthiness. California already does this for some loans (see AB 489, passed in 2001).

« Banning broker commissions called "yield spread premiums," fees paid by a lender to a broker
for higher-rate loans. As Sheila Bair, chairwoman of the Federal Deposit Insurance Corp., has
said, these fees create a financial incentive for brokers to steer borrowers to higher-cost loans.

e A study by the Federal Reserve showed clearly that simple disclosure does not solve the
problem. As the Fed said, disclosures end up confusing consumers, who believe, falsely, that
mortgage brokers have a duty to find them the lowest interest rate and best terms available."®

Virtually the same practices persist in auto lending, only with even less oversight and
regulation. Instead of being called "yield spread premiums,” the kickbacks dealers receive from lenders
in exchange for increasing the interest rate on auto loans are called "dealer markups," "dealer reserve"”
or "dealer participation.” They have become a major profit center for auto dealers at the expense of
consumers.

Instead of receiving loans based on their creditworthiness, car buyers receive loans based on
how much the dealer and lender think they can get away with. The "buy rate" car buyers qualify for is
not disclosed to them. Often, they are told that the increased interest rate, which includes the dealer
markup, is "the best we can do for you" or that "we shopped you around and this is the best you can
do." Even those with good credit are misled into thinking their credit is blemished.

As class action litigation brought by the National Consumer Law Center and others on behalf of
African American and Latino car buyers under the Equal Credit Opportunity Act showed, auto dealer
markups tend to be higher for minority borrowers, even when they have the same credit as their
Caucasian cm.n'l’terpalrts.19 However, no car buyers who depend on auto dealers to find them a loan are
immune from falling prey to excessive interest charges.

‘While the settlement agreements in the discriminatory lending class action cases reduced the
allowable markups among many major lenders, the caps on the markups still allow dealers to receive
thousands of dollars for arranging a bad loan, when the consumer could get a better loan on their own
for free. This turns the profit incentive on its head and means the worse a job the dealer does in
arranging financing, from the consumer's perspective, the more money the dealer makes.

18 "State Can't Delay Mortgage action," Sacramento Bee Editorial, August 18, 2008. Posted at:
http://www.sacbee.com/110/story/1164578 html

19 See, for example, Borlay v. Primus Automotive Financial Services, Inc. and Ford

Motor Credit Company, United States District Court for the Middle District of Tennessee,

at Nashville (Civil Action No, CV-3-02-0382). This was widely regarded as the test case regarding discriminatory
auto lending, and the judge ruled that the plaintiffs had proven their case.



66

In an attempt to rein in the worst dealer markup abuses, California passed two landmark laws.
The first (spearheaded by CARS) requires dealers to maintain relevant records for up to 7 years, or the
length of the loan, whichever is longer. This provides a tool for law enforcement agencies to monitor
markups, but it appears that so far no agency has even requested the data. The second law, California's
Car Buyers Bill of Rights (based on an initiative drafted by CARS) caps dealer markups at 2.5% for
loans up to 60 months and at 2% for longer loans. However, that still allows thousands of dollars in
undisclosed markups.

Only one other state -- Louisiana -- caps dealer markups, at 3%. Other states have loosened
protections, with predictable results. For example, when Ohio repealed its law that had effectively
reined in dealer markups for decades, the costs to Ohio car buyers soared.

In 1999, Texas enacted legislation, signed by then-Governor Bush, that was amended in the
waning minutes of the legislative session, with no discussion or debate, to retroactively legalize non-
disclosure of dealer markups. The new Texas law passed as an emergency measure that took effect
immediately upon signing and applied retroactively to then-pending litigation brought on behalf of
thousands Texas car buyers.”® Subsequent class action litigation against General Motors' "captive"
finance arm, GMAC, found that Texas car buyers were being charged up to approximately $15,000 in
undisclosed dealer markups.

Often, consumers are subjected to "bait and switch” financing, enticed into going to a dealership
that advertises in huge lettering "0% financing." Then, under an asterisk, in tiny print, is written: "Upon
credit approval, for qualified buyers." Some ads state the FICO or other credit score needed to qualify
for the special rate in the ad, but when car buyers who have scores at least as good as those attempt to
get a loan at the advertised rate, they are told (falsely) that their credit does not qualify them for the
loan at that rate. Since most consumers do not have ready access to their credit scores, they are prone to
being deceived. Auto industry analysts have noted for years that most consumers do not obtain the "0%
financing" that is so prominently advertised.

Dealer falsification of credit applications

Another common practice that plagues used car buyers: auto dealer finance managers who
falsify credit applications. This happens several different ways. Often, consumers fill out a credit
application truthfully, only to have it altered without their knowledge after they have signed it.

For example, the consumer fills out a credit application, stating that their income is $1100 per
month. They sign the application. Then the finance manager alters it to indicate that their income is
$4100 per month, and submits the false information to prospective lenders. Typically, consumers are
not given a copy of the credit application that has been submitted to the lenders, so they may never
realize it was altered after they signed it.

‘While lenders are required by federal law to report such acts to authorities, when they become
aware the applications were false, they may be reluctant to comply. Lenders who blow the whistle risk

20 H.B. 2180, enacted in 1999. See also "Suits are threatened by new law,"” by Mary Flood, Wall Street Journal, June 30,
1999, “Thanks to some little-noticed legislative tweaking, a banker-backed measure approved by the Texas legislature
last month could lead to the dismissal of a pair of East Texas consumer lawsuits...the suits... accuse area auto dealerships
and some large national banks of defrauding consumers who financed their car purchases through the dealerships at
higher rates than the dealers were getting from the banks....attorneys for defendants in the earlier case -- Peltier
Enterprises Inc...and Bank of America Corp. ...filed a motion to dismiss the case the Monday after Gov. George W. Bush
signed the measure into law [on a Saturday]."
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losing business directed to them by auto dealers.

However, recently, federal authorities have received reports from lenders alleging that loan
applications were falsified, and have brought actions to curb such activity. For example,

"A combined force of nearly a dozen FBI and Immigration and Custom Enforcement agents
raided [a dealership in Madera, California.] According to the indictment, the suspects operated a
scheme to enable customers to obtain financing, even if they didn't qualify, by preparing false
financial documents and forwarding them to Valley First Credit Union.

Federal investigators believe the suspects entered fictitious information on loan applications,
including the names of employers for whom the customers didn't work. The men also inflated
the earning amounts of customers, in addition to creating fictitious earnings statements to reflect
payments of wages by businesses that never employed the customers, according to the federal
indictment....Investigators believe VFCU sustained a loss of about $540,000, because many
customers didn't have the ability to meet the terms of the loans."!

In North Carolina, the owner of six auto dealerships plead guilty to aiding in the filing of
falsified loan applications. Law enforcement officials told reporters that some loan applications
included household appliances listed as traded-in vehicles. Employment records were also faked =

Yo-yo financing

Even sophisticated car buyers who succeed in negotiating good terms on an auto loan are often
o match for a prevalent high-pressure auto sales tactic known as "yo-yo" financing. Auto dealers
usually call it "spot delivery." It is basically a form of financial "bait and switch."?

In a typical yo-yo transaction, a car buyer and dealer agree on the terms of a loan, ata
reasonable interest rate. The car buyer signs a retail installment contract spelling out the terms, and the
dealer congratulates them on their purchase. The car buyer then drives off in their newly purchased
vehicle, and shows it to their family, friends, and co-workers. Then a week or two later, he or she
receives a call from the dealership telling them that the financing was not approved and they need to
return to the dealership with the car. When they do, they are pressured into signing a different
agreement with worse terms -- a larger downpayment and / or a higher interest rate.

The reality is that with rare exceptions any finance manager with basic knowledge of his
business knows almost immediately whether a car buyer will qualify for a purchase. Virtually all major
auto lenders either approve or reject loans within a matter of seconds, electronically, 24/7. Some
dealers do not even atternpt to find financing for the car buyer at the lower rate, so the claim that they
were rejected is false. Other dealers shop the loans around in an attempt to find a higher kickback from

21 "Feds raid Merced auto dealership, arrest four men in bank fraud investigation," Madera Sun-Star / Modesto Bee,
December 4, 2008. Posted at: http://www.modbee.com/1623/story/521620.html

22 "Charlotte car dealer to plead guilty to false loan papers,” the Associated Press. Winston-Salem Journal, January 6,
2009.The indictment said some Harrelson employees lied about the ability of customers to pay for vehicles by falsifying
incomes, down payments and employment history on loan applications...Prosecutors said the loans cost financial
institutions more than $1.2 million and that the conduct was "open and notorious." Posted at:
http//www2 journalnow.com/content/2009/jan/06/charlotte-car-dealer-plead-guilty-false-loan-paper/

23 “Yo-yo deals: Stringing car buyers along," by Don Oldenburg, Washington Post, October 19, 2004. Posted at:
http:/fwww.washingtonpost.com/wp-dyn/articles/A43629-20040ct18.html
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another lender, then engage in yo-yo tactics to increase their own profit on the sale.

If the car buyer has traded in another vehicle, they are told that they cannot have it back -- even
if the traded-in vehicle is still sitting on a back lot. This is known as "de-horsing" the buyer -- getting
them out of the vehicle they own, so they need another vehicle in order to have transportation.

Car buyers who balk at being yo-yo'ed are sometimes threatened with destruction of their credit
and / or arrest for auto theft. The pretext is that the contract is void since the financing was not
approved. Some have actually had their vehicles towed by tow truck drivers who told their employers
and co-workers they stole the vehicle. If they abandon the vehicle at the dealership, they risk having it
treated as a voluntary repossession, mining their credit.

Members of the Armed Forces are particularly vulnerable to yo-yo financing. Dealers threaten
to report troops to their command, and / or to police, telling them they will lose their security
clearances unless they sign the new contract. According to testimony by military personnel in
California, based on an informal survey of military Judge Advocates General, "yo-yo" financing was a
major factor in making auto purchasing the single worst financial readiness problem facing troops
stationed in the state.”® In Arizona, a military base resorted to declaring some dealerships off-limits due
to practices including yo-yo financing.

Loan packing

“Loan packing” is a very common, highly sophisticated scam that has become a major source of
profits for many unscrupulous auto dealers. Loan packing involves deceiving car buyers about the
amount they are being charged for add-on items. If the buyers resist, finance managers may pressure
them by telling them (falsely) the items must be part of the deal in order to get a lower interest rate or
to be approved for financing.

Items commonly "packed" into loans are usually high-profit items that are added on and have
little or no inherent value. Common examples: theft etching, paint sealant, rust proofing, GAP
insurance, extended service contracts, and special sound systems. In some cases, car buyers have been
misled into paying thousands, over the life of their loan, for items that cost the dealer less than $40.

Not only is loan packing a waste of consumers' hard-eamned cash, it also keeps them from being
able to afford other items they could have purchased for less, such as electronic stability control
systems, which are proven greatly reduce the risk of rollover deaths and injuries.

GAP insurance scams

In an attempt to ensure protection from being saddled with negative equity, more consumers are
purchasing “Guaranteed Asset Protection” policies to cover the full amount of the loan, in the event
their vehicle is damaged or stolen. However, the policies are riddled with loopholes and exclusions, and
companies that offer "GAP" policies often shortchange consumers and delay making payments for
many months. Meanwhile, consumers are left to fend for themselves to obtain transportation.

24 Testimony presented before California Assembly Banking and Finance Committee, Pico Rivera, CA, March 11, 2005,
25 "Military base declares dealerships off-limits,” Arizona Daily Star, July 13, 2008.
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Some dealers pocket the GAP payment, then fail to activate the policies. Particularly if the
dealership goes out of business without activating the GAP policy, car buyers have little or no recourse.

Car Title Loans

In some states, it is still legal for consumers to surrender the title to their vehicle as collateral for
a loan, a practice sometimes also known as "car title pawning." Many experts consider this to be
tantamount to legalized car theft. Typically, the loans are far less than the value of the vehicle and the
terms are nearly impossible for the car owner to meet. For example, the loan must be repaid in person
at an exorbitant interest rate on a weekday at a time when the shop is closed. The end result: desperate
consumers who need a short-term loan for a medical procedure or other emergency too often end up
losing their only means of transportation. Enactment of interest rate caps at 36% have proven effective
in curbing car title loans.

Failure to Report Good Credit Activity to Credit Bureans

Many "Buy Here / Pay Here" used car lots lure car buyers to shop there by advertising that they
will help them build up their credit. They target car buyers who either lack a credit history because they
have not used credit in the past, or who have subprime credit. However, the dealerships generally fail
to report credit activity to any of the major credit reporting agencies.

Consequently, even when the car buyers make every payment in full and on time, they generally
fail to benefit in terms of achieving a good credit rating. In addition, the practices at "Buy Here / Pay
Here" lots often involve various frands that end up hampering the car buyers' ability to get better terms
~t othér dealerships in the future.

Dealers going out of business and leaving customers in the lurch

When car dealers go out of business, they sometimes leave their customers holding the bag for
unpaid liens. Subsequent purchasers also suffer, through no fault of their own. This is a serious and
growing problem nationwide.

Car buyers who had credit good enough to qualify for loans even in the current climate, where
credit is very tight, are having their good credit trashed by dealers who promise to pay off the negative
equity on their auto loans. The negative equity is rolled into the next transaction. Then the dealer fails
to pay, leaving the hapless car buyer saddled with two car payments but only one car.

Usually the car buyer is unaware the loan has not bee paid until months after their new
purchase, when their lender contacts them to demand payment and informs them they are behind on
their payments. Although the car was traded in, the car buyer is still on the hook to pay the loan.
Unable to pay for the loan on the car they traded in, in addition to their new purchase, they fall behind
on their payments. Sometimes one or both vehicles are repossessed, a very negative report which may
remain on their credit history for the next 7 years. A bad credit report can keep the consumer from
getting employment, or housing.

Car buyers who purchase used vehicles with unpaid liens are also being victimized by dealers
who sold them vehicles without disclosing that the loans had not been paid. They may make every
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payment in full and on time, only to have their vehicle repossessed by the former owner's lienholder.
Suddenly, without any warning, they are without their down payment and /or traded-in vehicle, any
repairs they have made, and their car. In some cases, the sudden lack of transportation has cost them
their good credit and / or their job.26

As the auto market shrinks, dealers are closing their doors in record numbers. Nearly every
manufacturer is consolidating its dealership network. General Motors alone has announced plans to
eliminate several hundred dealerships this year. However, they have not made public which dealers are
going to be bought out.

California has been harder hit than any other state, with 137 new car dealers closing in 2008 and
another 131 stating in a survey that they will be forced to close within the next 6 months unless they get
assistance from the federal government.”’ In addition, at least 416 used car dealerships closed in 2008,
Hundreds more are expected to close this year. In response, California State Senator Ellen Corbett has
introduced the Car Buyers Consumer Protection Act, SB 95, to help improve protections for car
buyers. (SB 95 is "sponsored” by CARS.)

‘While several states have established restitution funds to help compensate victims, the amounts
in the funds are not always sufficient to cover all the claimants. California's restitution fund is capped at
a maximum of $5 million per year. According to DMV officials, that will not be sufficient to cover all
the losses California car buyers are suffering. Some large dealerships have left hundreds of car buyers
holding the bag, costing them a total of $500,000 or $1 million in losses, per dealership.

Also, the restitution funds do nothing to restore consumers' good credit or get them back jobs
they have lost. For many car buyers, the harm to their good credit, and the negative ramifications for
them, are far worse than the monetary loss.

Most states require only a minimal surety bond of $5,000 or $10,000 for dealers to obtain a
license. When they go out of business, there is usually little recourse for car buyers who are harmed.
The bond is not enough to cover a single average-priced used car.

National Motor Vehicle Title Information System (NMVTIS) not yet complete

NMVTIS is a national vehicle database system mandated by the Anti-Car Theft Act of 199278
which required the U.S. Department of Transportation to create NMVTIS, and the Anti-Car Theft
Improvements Act of 1996, 9 which shifted authority over NMVTIS to the U.S. Department of Justice
after DOT failed to act.

According to a cost-benefit analysis commissioned by the U.S. Department of Justice,
completion of NMVTIS will save the American public between $4 billion and $11.3 billion annually,
by curbing auto theft, salva%c fraud, odometer fraud, VIN-switching, and related crimes. It will also
enhance homeland security.”®

26 For news reports by the Associated Press, New York Times, San Francisco Chronicle, and other news organizations
about this growing problem, see links posted at CARS' website, at: http://www.carconsumers.convBailout_news.html.

27 "Sacramento car dealers seck federal loan help," Sacramento Bee, February 26, 2009.

28 P.L. 102-519 Sections 202-04, 106 Stat. 3390-93.

29 P.L. 104-152 Sections 2-3, 110 Stat. 1384.

30 Logistics Management Institute Report, Cost-Benefit Analysis, submitted to U.S. Department of Justice, 2001. Posted
at:httpy//www.olp.cov/BIA/pdf/EMI NMVTIS pdf
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On January 30, 2009, the U.S. DOJ implemented consumer access to the system and issued
long-overdue new rules to require insurers and junkyards to provide data on totaled vehicles to
NMVTIS, where the data must be updated every 30 days and made available to the public at cost. The
U.S. DOJ took this important step in compliance with a court-ordered deadline issued pursuant to
litigation filed by Public Citizen, CARS, and Consumer Action.”!

However, while significant progress is being made toward completing NMVTIS,.and it
currently includes 73% of the vehicle population, 14 states fail to participate in the system. Others are
providing data to the system but not fully participating,32 For details about state compliance,

‘While California now provides data to NVMTIS, the state has entered into an illegal agreement
with the the system operator, the American Association of Motor Vehicle Administrators, that bars
consumers from accessing California’s data directly through NMVTIS. Instead, California car buyers
will be more restricted in being able to access the information, under a contract California's DMV has
with Polk (Carfax). Currently, CARFAX charges $29.99 for the history for a single VIN. Consumers in
other states will have access to other vendors. One such vendor is offering vehicle histories for $2.50
for a single VIN. Thus, used car buyers in other states will benefit from a competitive environment,
while California's used car buyers will not enjoy the same benefits.

Ironically, California, with the nation's largest auto market, and where auto salvage fraud is
rampant, has the most to gain by participating in NMVTIS. According to California's Department of
Motor Vehicles, more than $1,692,000 vehicles registered for used on California roads have titles
indicating they were once totaled by an insurer and are considered "salvage."® California also has 4
out of the top 5 auto theft "hot spots" in the United States -- Modesto, San Diego/Carlsbad/San Marcos,
Stockton, and San Francisco/Oakland/Fremont.>*

In order for NMVTIS to fulfill its Congressional mandate, additional funding in the amount of
approximately $40 million is needed so that the DOJ can update NMVTIS and provide necessary
assistance to states.

We are pleased to note that the DOJT has proposed working with the FTC regarding posting
information about NMVTIS on the Used Car Buyers Guide, a step long recommended by CARS and
included in the consumer group comments to the FTC.

Mandatory pre-dispute arbitration leaves car buyers at the mercy of

unscrupulous dealers and lenders

One of the leading reasons auto sales and lending practices have sunk so low is that consumers
have lost the ability to defend themselves against even the most blatant violations of existing federal
and state laws and regulations due to the widespread imposition of binding mandatory pre-dispute

31 Public Citizen et.al. v. Michael Mukasey, filed in the U.S. District Court, Northern District of California. This action has

since been amended fo Public Citizen v. Eric Holder. N
32 For details about states' compliance, see: http://nmvtis.gov/
33 Message from Dennis Clear, Legislative Director, California Department of Motor Vehicles, July 18, 2007: "As

of 7/1/07, we have 1,692,535 salvage vehicles on file." This number does not include those vehicles with “washed,” altered
or counterfeited titles, where the “salvage™ brands have been removed. The number is also far lower than before the ruling
in Martinez v. Enterprise, interpreting California's definition of “salvage” to allow a vehicle to be destroyed up to 100% of
its pre-crash value before it must be branded as “salvage.”

34 America's car theft hot spots, Forbes.com, quoting data from the National Insurance Crime Bureau, July 11, 2008.
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arbitration.

Given the sheer volume of auto sales each year, with tens of millions of transactions, state
agencies and local consumer protection agencies cannot possibly police all the transactions, or even
enough of them to deter illicit behavior. During this era of strapped state and local budgets, when
consumer protection agencies have had to lay off staff, enforcement is becoming even weaker.

‘While auto sales and service complaints perennially top the list of consumer complaints, car
buyers who have been subjected to illegal practices are almost always told that it is a civil matter and
they are on their own.

In the past, they would have had the ability to invoke longstanding consumer protection laws
and regulations in their own defense by bringing civil litigation. However, due to dealers and lenders
inserting arbitration clauses in auto contracts -- often on the back, in fine print, in confusing and
legalistic terminology -- they have lost the ability to defend themselves.

As Members of Congress argued in favor of granting auto dealers access to courts for resolving
disputes with auto manufacturers:

¢ The contracts are take-it-or-leave it, boiler-plate contracts of adhesion.
There is no real opportunity to negotiate.

» The parties to the contracts are on an unequal footing,

e Arbitrators are inherently biased in favor of repeat customers, who can track their decisions and
have the advantage of knowing which arbitrators have ruled in their favor in the past.

» Arbitrators are not required to apply the law or adhere to judicial precedents.

» Even if the arbitrators totally disregard the law, there is little or no review, and rarely any check
on their power. There is seldom even any record that would be subject to review.

* Discovery is either non-existent or very limited. Without discovery, consumers are severely
disadvantaged. This enables crooked dealers to conceal material facts from their victims and
from the arbitrators.

o Arbitrations occur in a vacuum. They almost always operate in secret. If a dealer has engaged in
widespread violations of the law, it may never come to the attention of law enforcement
agencies or policymakers, who might otherwise act to protect the public.

In some cases, car buyers who were defrauded have been compelled to submit their disputes to
arbitration, only to have the dealer delay responding to communications for years, trapping them in
"arbitration hell," where years go by without a hearing. One consumer in the San Diego area who was
sold a rebuilt wreck has had to continue making payments for more than two years on a vehicle that he
cannot drive because it is unsafe, while he has waited simply to get a hearing before an arbitrator in a
forum chosen by the dealership that sold him the clunker. If he had been able to litigate, he very likely
would have recovered his losses in an out-f-court settlement, within a matter of months.

In some cases, consumers have won cases in arbitration, only to have the dealership refuse to
abide by the decision, forcing the consumer to litigate in order to enforce the decision. The absurdity of
this situation puts the lie to any claim by auto dealers that arbitration is somehow a better alternative to
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litigation, since it is only the prelude.

The same arguments that were made by auto dealers and Congress in favor of preserving the
rights of auto dealers apply equally to consumers, if not more.

As Senator Hatch stated when he introduced S. 1140, “The Motor Vehicle Franchise Contract
Arbitration Fairness Act of 2001,” the new law was needed to protect auto dealers from having
mandatory arbitration clauses imposed upon them by auto manufacturers, due to their “unequal
bargaining power.”*® As Senator Grassley, speaking in support of S. 1140, stated:

“While arbitration serves an important function as an efficient alternative to court, some trade-
offs must be considered by both parties, such as limited judicial review and less formal
procedures regarding discovery and rules of evidence. When mandatory binding arbitration is
forced upon a party, for example when it is placed in a boiler-plate agreement, it deprives the
weaker party the opportunity to elect another forum. As a proponent of arbitration I believe it is
critical to ensure that the selection of arbitration is voluntary and fair...Unequal bargaining
power exists in contracts between automobile and truck dealers and their manufacturers. The
manufacturer drafts the contract and presents it to dealers with no opportunity to

negotiate... The purpose of arbitration is to reduce costly, time-consuming litigation, not to
force a party to an adhesion contract to waive access to judicial or administrative forums for the
pursuit of rights under State law.”*

Senator Grassley also stated that:

“This legislation will go a long way toward ensuring that parties will not be forced into binding
arbitration and thereby lose important statutory rights. I am confident that given its many
advantages arbitration will often be elected. But it is essential for public policy reasons and
basic faimess that both parties to this type of contract have the freedom to make their own
decisions based on the circumstances of the case.””’

While S. 1140 did not pass, auto dealers were given an exemption from the Federal Arbitration
Act by passage of H.R. 2215 in 2002. That act, now codified at 15 U.S.C. section 1226, prohibits auto
manufacturers from including any type of pre-dispute arbitration clause in franchise contracts with
auto dealers. Specifically, it provides that arbitration may be used to settle a controversy arising out of
a motor vehicle franchise contract only if both parties consent, in writing, and only after the dispute
arises. The same rights should be restored to car buyers.

A year ago, I testified in support of passage of legislation sponsored by Representative Linda
Sanchez, H.R. 5312, the Automobile Arbitration Fairness Act. That legislation passed in the House
Judiciary Subcommittee on Commerce and Administrative Law. It should pass in Congress and be
signed by the President. The sooner it passes, the sooner car buyers can begin to feel more confident if
they are cheated over their car purchase, they can right the wrong and obtain justice.

It is important to note for the record that the National Automobile Dealers Association wrote to

35 Statements on Introduced Bills and Joint Resolutions, United States Senate, June 29, 2001. Statement by Senator Hatch
of Utah.

36 Statements on Introduced Bills and Joint Resolutions, United States Senate, June 29, 2001. Statement by Senator
Grassley of Towa.

37 Statements on Introduced Bills and Joint Resolutions, United States Senate, June 29, 2001. Statement by Senator
Grassley of fowa.
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Congress when car dealers sought their exemption from the Federal Arbitration Act and promised not
to oppose similar legislation to protect consumers. However, auto dealers have violated the spirit, if
ot the letter, of that promise, since auto dealers’ state trade associations and individual auto dealers
have been actively opposing passage of H.R. 5312.

Solutions
In order to restore consumer confidence in the automotive marketplace, save the American

public many billions of dollars, save lives, prevent injuries, and accelerate the replacement of the U.S.
vehicle fleet with newer, safer, more fuel efficient vehicles, CARS strongly urges that Congress, the
Federal Trade Commission, and the U.S. Department of Justice take the following actions:

Congress should:

Act immediately to provide relief and restitution for car buyers victimized by dealers that go out
of business

Act immediately to establish a federal task force to assist car buyers victimized by dealers that
go out of business in restoring their good credit. The task force should be empowered to provide
pro-active outreach to victims, identifying them and working with lenders and credit reporting
agencies to put victims on a fast track to have their credit restored.

Provide approximately $40 million in funding to the US Department of Justice for completion
of the National Motor Vehicle Title Information System, or NMVTIS. This includes funds to
assist states in fully complying with the law.

Enact legislation to amend the Anti-Car Theft Improvement Act of 1996 to:

e Tighten the time period allowed auto insurers and junkyards to submit data to NMVTIS
from the existing 30 days to the same day as the vehicle is totaled

s Require full disclosure regarding vehicles with serious damage below the threshold for
" being "totaled,” so vehicle buyers can weigh whether to purchase those vehicles or not,
and are made aware the prior damage will likely reduce their value and /or safety

Grant the Federal Trade Commission authority to issue new regulations through a more
efficient, less burdensome process

Continue to exercise oversight over the Federal Trade Commission's rulemaking and other
activities to curb predatory, unfair, and deceptive practices in the automotive marketplace

Enact H.R. 5312, The Automotive Arbitration Fairness Act, sponsored by Representative Linda
Sanchez

Enact the "Protecting Consumers from Unreasonable Credit Rates Act of 2009" (S. 500),
sponsored by Senator Richard Durbin, to amend the Truth in Lending Act to impose a national
cap on consumer credit interest rates

The FTC should:



75

o Step up enforcement against unfair and deceptive practices in the automotive market

o Modify the Used Car Rule, as described in comments CARS and other consumer groups filed
with the FTC, including requiring specific written warnings on total loss vehicles that appear in
the NMVTIS database.

s Update the Used Car Rule in order to comply with new legislation enacted by Congress to
amend the Anti-Car Theft Improvement Act of 1996 to include full disclosure regarding
vehicles with serious damage below the threshold for being "totaled”

The US DOJ should:
« Continue to move forward in completing NMVTIS

+ Step up enforcement of existing laws against falsifying credit applications and other forms of
fraud

e Participate on behalf of consumers in legal actions to enforce the Equal Credit Opportunity Act
and Truth in Lending Act.

CARS also strongly urges the White House and other Executive Branch agencies to work
closely with Congress, the DOJ and the FTC to ensure the actions outlined above are taken and car
buyers are protected.

Thank you again, Chairman Rush, Ranking Member Radanovich, and Distinguished Members,
tor the opportunity to testify. I greatly appreciate your work and that of the Committee and
Subcommittee staff, and look forward to working with you to improve protections for America's car
buyers and their families.



76

Mr. RusH. Thank you so very much. We will have ample oppor-
tunity during the question-and-answer period.

Our next witness is Mr. Van Alst for 5 minutes. You are recog-
nized.

TESTIMONY OF JOHN W. VAN ALST

Mr. VAN ALST. Chairman Rush and Ranking Member Radano-
vich and distinguished members of the subcommittee, it is an
honor for me to testify before you today on behalf of the low-income
consumers and clients of the National Consumer Law Center about
consumer protection in the used car market. I thank you and your
staff for holding a hearing on these very important issues.

For years I was with Legal Aid in North Carolina and every day
I saw working families that lacked a safe, reliable car because of
the abuses and problems in the used car sales and finance market.
These families lost jobs and they were unable to get their children
to school or daycare and to doctors’ appointments. Since I have
joined the National Consumer Law Center, I have had the privilege
to work with hundreds of advocates and attorneys across the Na-
tion trying to address these issues and I have seen just how wide-
spread and common they truly are, and in part that was the basis
for the report that we produced on fueling fair practices, which I
have submitted to the committee, and Mr. Chairman, with your
permission, if we may have that added to the record as well, I
would appreciate that.

Mr. RusH. Hearing no objections, so ordered.

[The information appears following Mr. Van Alst’s testimony.]

Mr. VAN ALST. Cars in poor and even dangerous condition are
sold to consumers as safe and reliable transportation, and this
could be avoided if dealers were required by the FTC to disclose
known defects and to post NMVTIS reports on the cars that are of-
fered for sale and if insurance companies were just required to re-
port all claims data in the United States, the same way that those
same insurance companies are required to do so in Canada. Con-
sumers are often charged higher interest rates than they qualify
for. You see, because the dealers typically arrange the financing,
they contact prospective lenders who inform the dealer of the terms
on which they would be willing to lend. Often the dealer puts the
consumer in a higher interest rate loan and splits the difference
with the lender. For example, if the lender is willing to lend to the
consumer at 8 percent based upon the consumer’s credit history,
the dealer will put the consumer in a loan at 16 percent and then
the lender and the dealer split that extra money that will be paid
by the consumer over the life of the loan.

These markups, as you have pointed out, have a disparate racial
impact. Litigation mounted by NCLC and others has demonstrated
that minority car buyers pay significantly higher dealer markups
than non-minority car buyers with the same credit histories. This
practice costs consumers hundreds of millions, if not billions of dol-
lars, and yet it is undetectable by the consumers and most anyone
else, for that matter. While the FTC and the DOJ are charged with
enforcing the Equal Credit Opportunity Act, which prohibits such
disparate treatment, they currently lack the tools to know when it
is occurring and to combat it effectively. This and other problems
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could be addressed through the creation of a federal data collection
system for auto finance similar to the Home Mortgage Disclosure
Act.

The buying process itself is intentionally structured to be need-
lessly complicated and time consuming to wear down and confuse
car buyers and enable dealers to slip in overpriced add-ons and
other items that are profitable for the dealer and often not very
useful for the consumer. Excess dealer profits are hidden in addi-
tions such as window etching service contracts, rustproofing and
vastly inflated document preparation fees. Dealers also use tactics
such as yoyo sales where the consumer drives away in a newly pur-
chased car only to be called back several days or a week later and
told sometimes untruthfully that financing could not be arranged
at the original terms and the consumer has to enter into a new
contract at a higher interest rate or with a higher down payment.
Of course, if the consumer rather than the dealer had decided that
they didn’t want to take the car and tried to get out of it, the deal-
er would have told them the sale was final. Sometimes the dealer
will have already sold the consumer’s trade-in or tell the consumer
that he or she is responsible for extra charges if the new, less de-
sirable terms are not accepted. The FTC especially if it receives en-
hanced rulemaking authority should prohibit such tactics as unfair
and deceptive.

These abuses and all the other abuses we see in the used car
market do not just harm the individual car buyer that gets the bad
car or the bad loan. These practices make the entire market less
competitive and less transparent. Dealers that would like to deal
fairly with the public and compete on price and quality of the car
are driven out of business by dealers using these deceptive tactics,
and just as we have seen from the problems in the mortgage indus-
try, the inflated cost and discriminatory loans and the outright
fraud in these transactions can spill over to the larger economy.

While many of the changes that are necessary to bring trans-
parency, efficiency and competitiveness into the market will have
to occur at a State level, there are a number of very important
things that the Congress and agencies and the Administration can
do to stop these abuses, and these changes are urgently needed.
The current system results in unfair transactions and hamstrings
working families that have to have a car. We look forward to work-
Lng with you, and I am happy to answer any questions you might

ave.

[The prepared statement of Mr. Van Alst follows:]
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Chairman Rush, Ranking Member Radanovich, and distinguished Members of the
Subcommittee, it is an honor for me to testify before you today on behalf of our low
income clients about consumer protection in the used car market. I thank you and your
staff for holding a hearing on these very important issues.

In much of the United States, working families can not be self-sufficient and
productive without a car. Yet abuses in the market for buying and financing a car often
unnecessarily increase the costs of a car, or preclude families from buying and keeping a
reliable car. This is especially true for low-income families. Households with incomes
below $25,000 are nine times more likely to be without a car than households with
incomes above $25,000.2 Families trying to buy and finance a reliable car face many
hurdles and stumbling blocks, such as cars in poor or even dangerous condition that
dealers present as safe and sound, kick-backs to dealers from financers for putting
consumers in a more expensive loan than they qualify for, deceptive sales practices, junk
products and fees that add to a car’s cost, and outright fraud.

While many of the changes that are necessary to bring transparency, efficiency,
and, fairness to the market will have to occur at the state level, there are a number of very
important things that can and should be done by federal regulatory agencies, the
administration, and Congress to stop these abuses. The Federal Trade Commission
should improve its “used car rule” and increase enforcement of existing rules in the car
market. The Department of Justice should ensure that the National Motor Vehicle Title
Information System contains complete information and is easily available to car buyers.
The National Highway Traffic Safety Administration (NHTSA) should amend its
exemptions so that cars over ten years old are subject to the disclosure requirements of
the Motor Vehicle Information and Cost Savings Act. Legislative changes should be
made such as the creation of a data collection system for car loans, a ban on pre-dispute

! The National Consumer Law Center is a non-profit organization that secks marketplace justice on behalf
of low-income and vulncrable Americans. NCLC works with. and offers training to, thousands of legal-
service, government and private attorneys, as well as community groups and organizations representing
low-income families. Our legal manuals and consumer guides are standards of the field,

2 U.S. Department of Transportation, Bureau of Transportation Statistics, NHTS 2001 Highlights Report,
BTS03-05 (Washington, DC: 2003).
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binding arbitration clauses in car sales and finance transactions, adjustments of Truth in
Lending coverage, and removal of restrictions on modification of car loans in bankruptey.

Such changes are urgently needed. The current system results in unfair
transactions. It hamstrings working families that have to have a car. Ultimately, the
fraud and abuse in these individual transactions aggregate into a dysfunctional credit
economy.

COMMON ABUSES

Policies currently in place are generally insufficient to protect consumers when
buying and financing a used car. Although new and used car dealer complaints are
recorded separately by the Better Business Bureau, if the two are combined there are
more complaints filed with that organization about car dealers than any other industry.]
AGs are also inundated with complaints about car dealers.* Considering that many car
buyers never discover that they have been defrauded, the level of complaints is striking.
Abusive practices mean that all too often a used car is a liability rather than an asset for a
family, draining essential resources instead of providing a route to success and self-
sufficiency. Car buyers fall victim to a number of practices that greatly reduce their
ability to obtain a useful car that can meet their needs at a fair sales price with fair
financing.

The way in which cars are sold and financed is intentionally structured to be
needlessly complicated and time consuming in order 1o confuse buyers and enable dealers
to charge excessive prices and fees for the car and financing. Dealers use psychological
tactics to influence consumers. Often dealers force the consumer to stay at the dealership
for long periods of time by keeping the potential trade-in, keeping the consumer’s
driver’s license, or other ruses. The consumer is worn down and becomes much more
susceptible to the dealer’s efforts to extract excess profits from the transaction. Dealers
mislead and simply lie to consumers.

Dealers also use tactics such as “yo-yo sales” to reduce any chance the consumer
has of getting a fair deal. In a yo-yo sale the dealer sends the customer off the lot driving
the newly purchased car only to call the customer back several days later to say
(sometimes untruthfully) that financing could not be arranged at the original terms and
the consumer must sign new documents at a higher interest rate or other worse terms. Of
course, if the consumer, rather than the dealer, had reconsidered the transaction and
wished to back out, the dealer would be quick to tell the consumer that the deal is binding
and the consumer may not cancel the transaction. Sometimes the dealer will have already
sold the consumer’s trade-in or tell the consumer that the consumer will be responsible

Sltis important to note that BBB does not include numerous related categories such as auto warranty
processing, auto leasing, or auto rust proofing in the dealer category. See
http://us.bbb.org/W W W Root/storage/ [ 6/documents/stats%20pdf7US _by_Complaint_2008_inter.pdf

* Top five in Oregon in 2008 see http://www.doj state.or us/releases/2008/rel030508 shtml; top five m NC
2007 see

http/iww w nedol.zov/DocumentStreamerClhient Mdirectory=CPTipAler/& file=Top%20Ten%20Conmplaints
G%2020077% 20hst.pdf
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for extra charges and costs if the new, less desirable, terms are not accepted. Regardless
of whether the dealer is being truthful, often the customer is in no position to refuse the
new onerous terms.

Sometimes the dealer is simply bringing the customer back in to get an even
higher interest rate or add on more profitable items to the sale. These dealers realize that
consumers are more likely to agree to these terms after they already feel so invested in
the deal and are reluctant to see it undone. Often the consumer has already paid
additional money to third parties for insurance or improvements to the newly purchased
car. The consumer often believes there is no choice but to accept the new terms
presented by the dealer. Even if the dealer is truthful and was unable to find a willing
lender, the consumer is still in the position of walking away from a deal after investing
substantial time and money.

Dealers often structure the negotiation for the sale of a car to obscure the costs
and to prevent the consumer from understanding whether he or she is getting the car at a
fair price. Excess dealer profits will be hidden in additions such as “window etching,”
service contracts, rust proofing, and vastly inflated document preparation fees.
Consumers may pay thousands of dollars for window etching that costs the dealer fifteen
dollars and a guaranty of little or no value. In extreme cases, consumers have paid as
much as $2,000 for a pen and key chain costing the dealership $15.”

If a consumer is able to uncover evidence of wrongdoing on the part of the dealer
or finance company, often any meaningful compensation for the consumer or any
punitive award to stop such behavior in the future will be unavailable because of
language inserted in the contract denying consumers the right to go to court and forcing
them to resolve any disputes in arbitration.

Financing markups by dealers create another opportunity for abuse. In most car
purchase transactions, the dealer arranges the financing in addition to selling the car.
Dealers typically contact prospective lenders and present the consumer’s financial
information. Lenders then inform the dealer of the terms on which they will be willing to
lend to that consumer. Often the dealer places the consumer in less favorable financing
than the consumer qualifies for, and splits the extra profit with the lender. For example,
if the lender was willing to lend to the consumer at an 8% interest rate, the dealer may
place the consumer in a loan at 16% interest. The lender and dealer then split the extra
money that will be paid by the consumer due to the higher interest charges.

An extremely troubling feature of dealer financing markups is their disparate
racial impact. Information obtained through litigation mounted by NCLC and others has
demonstrated that minority car buyers pay significantly higher dealer markups than non-
minority car buyers with the same credit scores.®

5 Gregory Arroyo, Payiment Packing in Los Angeles, F& Management & Technology Magazine, February
2007.
® See, c.g., lan Aycers, Expert Report, June 2004, available at
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Yet another problem is the poor mechanical condition of many used cars. Many
are unreliable or even unsafe. Many such vehicles are salvage vehicles that have been
previously wrecked or flooded. The dealer often knows that the car has defects but
misleads the consumer about the condition of the car.

Most used cars purchased by low-income families are sold “As Is.” Such cars
often require repair soon after purchase. Often the cost of the repairs is more than the
consumer can afford or even exceeds the value of the vehicle. As a result, the consumer
is often unable to repair the car, so it does not serve the role of helping the family that the
consumer envisioned when purchasing it.

Even if repairs are not required, the increasing length of used car loans, often five
years or more, coupled with excessive interest rates that result from dealer markups,
virtually ensure that the consumer will soon owe more than the car is worth. Many times
potential car buyers will still owe more than the vehicle is worth when they must
purchase a replacement. When such a customer comes in “upside down,” dealers will
often roll the excess amount still owed on the first vehicle into the deal for the next one
and so make it even less likely that the consumer will ever have any equity in the car.

Consumers can also be caught when a dealer goes out of business. The National
Automobile Dealers Association estimates that over 900 new car dealerships closed in
2008 and over 1,100 will close in 2009. The number of used car dealerships that close
will likely be much higher. While the economic impact of these closures has been widely
reported, the direct effect on consumers has received little attention.

Dealerships seldom shut down in an orderly fashion. Before closing, dealerships
often engage in such illegal practices as failing to pay off existing loans on trade-in
vehicles or selling cars to consumers without first having obtained good title. By the time
the consumer discovers that the trade-in has not been paid off, or that there is a dispute
over the title to a newly purchased car, the dealer will often have shut its doors and be
insolvent.

IMPROVEMENTS AT THE REGULATORY LEVEL
Steps the Federal Trade Commission Should Take

The FTC is in a position to address many of the abuses of the used car market.
Unfortunately, it has failed to do so. While it has provided some very valuable

protections for consumers such as the “Holder” Rule,” and some aspects of the Magnuson
Moss Warranty Act, in other areas it has failed to adequately protect consumers.

http:/fwww .consumerlaw.org/issuesfcocounseling/content/ AHFClanAyresReportExhibits. pdf; Cohen,
Mark A. “Imperfect Competition in Auto Lending: Subjective Markups, Racial

Disparity. and Class Action Litigation.” available at hitp://ssrn.com/abstract=951827.

7 This Rule allows consumers defrauded by a dealer (o raise the dealer’s misconduct as a defense to foan
repayment whenever the lender is the dealer’s assignee or has a business arrangement with the dealer.”
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The FTC’s “Used Car Rule” Rule does not require any disclosure of the condition
or history of the vehicle, even if the dealer knows of specific defects. The disclosure it
requires about the existence or non-existence of warranty coverage is weak and
misleading. The FTC has not sufficiently protected consumer from laundered lemons.
The FTC has also not effectively used enforcement actions to address abuses in the sale
and financing of used cars.

Improve the FTC’s “Used Car Rule”

The FTC “Used Car Rule” requires dealers to disclose what, if any, warranty
comes with the vehicle on a “Buyers Guide” posted on the vehicle. The Rule was
created in response to an investigation by the FTC’s Seattle office in the early 1970’s and
a subsequent report urging that the FTC require dealer inspections, disclosure of known
defects, and mandatory warranties.® After years of soliciting public comments and
holding public hearings across the country, the FTC staff recommended mandatory
inspections and disclosure of defects of certain mechanical and safety components. The
FTC’s original version of the rule, issued in 1981, would have required disclosure of
known defects, but it never went into effect. After a Congressional veto, litigation
holding the veto unconstitutional, and a change in leadership at the FTC, the Commission
issued a greatly watered-down rule.

In its current form, the rule requires a somewhat misleading disclosure about
whether a vehicle comes with a warranty, but it does not require dealers to inspect used
cars or even to disclose defects they know about. The rule thus fails to provide any
significant protections for buyers of used cars.

Even though the rule in its current form is ineffective, a strengthened Used Car
Rule could be a powerful force toward eliminating unfairness and deception in used car
sales. The FTC is presently reviewing the rule, so now is an opportune time to examine
the possibilities for improving it. The rule should be amended.” Among other things the
rule should:

* Require dealers to inspect used vehicles prior to offering them for sale.

Before this rule was adopted, the lender could force the consumer to make full payment no matter how
fraudulent the transaction with the dealer - even if the car was a rebuilt wreck, the dealer lacked marketable
title to the car, or the car was inoperable. The rule not only protects consumers, but also gives lenders an
incentive to police dealers’ misconduct, since the leader will not be paid if the transaction is fraudufent.
For a discussion of the development of the Rule and the ways in which the original Rule was weakened
see Mulock, Bruce K., The FTC's Used Car Rule, Published by the Congressional Research Service,
Library of Congress, updated Oct. 14, 1983, CRS Report Number : IB81159, available at:
hitp://digital library.unt.edu/govdocs/ers/permalink/meta.
® For a more complete discussion of the needed changes to the Rule see the Comments in response to the
FTC’s request for comments as part of its review of the rufe filed on behalf of Consumer Action,
Consumers for Auto Reliability and Safety, Consumer Federation of America, Consumer Federation of
California, National Consumer Law Center on behalf of its low income clients, U.S. Public Interest
Research Group, and the Watsonville Law Center, available at:
http://www.ftc.gov/os/comments/usedcarrule/536945-00015 htm.
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e Require dealers to provide written disclosure of known defects and prior use.
Even those who might oppose required inspection agree that such disclosure
would be best. As the National Independent Automobile Dealers Association has
previously commented “NIADA believes that a beneficial balance in consumer
and dealer knowledge can be achieved by means of a rule requiring a window
sticker which would disclose both significant known defects and defects
discovered during any state-required safety inspection.'’

¢ Require dealers to check with warrantors to ascertain whether any warranty on the
vehicle, including the manufacturer’s warranty, is still in effect and not void due
to prior damage or other condition, and accurately report that information on the
Buyer's Guide.

* Require auto dealers to check the Vehicle Identification Numbers (VINs) of used
vehicles they offer for sale, in the National Motor Vehicle Title Information
System (NMVTIS) database, and disclose essential information from NMVTIS on
the Buyer’s Guide. This would effectively put the very important information
from NMVTIS where it would do the most good- in front of consumer when a car
buying decision is being made.

e Require dealers to provide more detailed, complete disclosures.

¢ Require auto dealers to provide a separate Buyers Guide, placed on the driver's
side of the windshield, warning prospective buyers when either 1) a vehicle is
designated in NMVTIS as “salvage,” “flood,” “junk” “rebuilt” or otherwise
totaled, or 2) the dealer knew or should have known a vehicle was totaled by the
insurer or self-insured entity.

¢ Remove language from the existing Buyers Guide, regarding “AS IS- NO
DEALER WARRANTY?” sales, which presently states that “THE DEALER
WILL NOT PAY ANY COSTS FOR ANY REPAIRS. The dealer assumes no
responsibility for any repairs regardless of anv oral statements about the vehicle.”
This language is inherently misleading because it lends credence to the false
notion that the dealer may misrepresent the condition of the vehicle with
impunity. It goes beyond allowing dealers to disclaim implied warranties and
creates the false impression they can lie to consumers about the condition of the
vehicle or the dealer’s intent to repair the vehicle and that, if they check that box
on the Guide, they avoid any liability for their statements.

o Preclude 50/50 Warranties or other dealer warranties where dealers represent they
will split the cost of repairs with the customer, as qualifying as a warranty under
the Buyer's Guide. Such warranties are inherently deceptive. What appears to be
warranty coverage is in fact illusory, as the warrantor can recoup all of its costs
for a given “warranty” repair simply by inflating its total charge for the repair so
that the consumer’s portion covers the warrantor’s entire cost.

e Require auto dealers to provide a completed transiation of the Buyer’s Guide in
the language used to negotiate the contract.

¢ Prohibit the sale of rebuilt wrecks and other problem vehicles as “certified” used
cars.

10 Bruce K. Mulock, The FTC’s Used Car Rule, Congressional Research Service, Library of
Congress, issue Briet #1B81159, update Oct. 14, 1984,
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Improve the regulations under the Magnuson Moss Act

The Magnuson Moss Warranty Act regulates and standardizes written warranties.
While the FTC has provided some protections for consumers through its regulations
under the Act, there is room for improvement. The Act prohibits the disclaimer of
implied warranties when a dealer gives a written warranty or service contract. Prior to
this useful rule, many dealers would provide written warranties that actually reduced the
warranties a consumer would have had with no written warranty at all. As a House report
stated: *“...the paper operated to take away from the consumer the implied warranties of
merchantability and fitness arising by operation of law leaving little in its stead.”"!

Dealers have tried to avoid the application of this rule by selling a service contract
provided by a third party, while retaining a large portion of the sale price of the service
contract, often up to 50%. Some courts have held that when a dealer sells a service
contract in which a third party is ostensibly contracting with the consumer, implied
warranties may still be disclaimed. Such a narrow view does not recognize the way in
which the service contract is being sold by the dealer as part of the car sale. It also
disregards the fact that any ambiguities in the Act should be construed in favor of the
consumers, who are the intended beneficiaries of the Act.

The FTC should adopt a regulation or official interpretation stating that these
courts that have protected consumers by understanding there is no difference from the
consumers prospective between a dealer warranty and a third-party service contract have
“got it right.” The FTC should clarify that implied warranties cannot be waived when a
consumer "enters into” a service contract as part of the car buying transaction. This
should explicitly include selling a service contract from which the dealer or an affiliate of
the dealer acquires any revenue or consideration.

As part of the Magnuson-Moss regulations, the FTC should preclude “50-50
warranties, I.e. warranties that are conditioned upon the consumer’s payment of a
percentage of the cost of the warranty work. Such warranties are inherently deceptive.
What appears to be warranty coverage is in fact illusory, as the warrantor can recoup all
of its costs for a given “warranty” repair simply by inflating its total charge for the repair
so that the consumer’s portion covers the warrantor’s entire cost.

The FTC should define “50-50” warranties as deceptive. The Magnuson-Moss
Act, 15 U.S.C. § 2310(c)(2), defines a deceptive warranty as one 1) that contains an
affirmation, promise, description, or representation which would mislead a reasonable
individual exercising due care, or 2) that uses a terms such as “guaranty” or “warranty,”
if the terms and conditions so limit its scope and application as to deceive a reasonable
individual.

"' H.R. Rep. No.93-1107 (1974). reprinted in 1974 U.S.C.C.A.N. 7702. 7703-7706,
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50-50 warranties are deceptive under either of these tests. The promise of repair
would deceive a reasonable person exercising due care, because the illusory nature of the
warranty is hidden in its formula. Likewise, the terms and conditions of the warranty
limit scope and application: it allows the warrantor to raise the overall price of repairs so
that the warranty provides no protection at all. This deception is likely to deceive a
reasonable individual.

In the alternative, the FTC should adopt an interpretation that a 50-50 warranty is
a violation of the Magnuson-Moss Act’s anti-tying provision where the consumer is
required to pay a portion of the dealer’s charge for parts or service as a condition of the
warranty. 15 U.S.C. § 2302(c) provides:

No warrantor of any consumer product may condition his written or
implied warranty of such product on the consumer’s using, in connection
with such product, any article or service (other than article or service
provided without charge under the terms of the warranty) which is
identified by brand, trade, or corporate name. .. .

The reason for this prohibition is clear. If a warrantor can condition a warranty on
the consumer’s purchase of other products or services, the warrantor has the ability to
make the warranty illusory. The warrantor can simply cover the costs of warranty service
by charging artificially high prices for the tied product or service. Thus, allowing tying
would enable warrantors to offer a warranty that in actuality provided no benefit to the
consumer.

The application of this prohibition to used car 50-50 warranties is illustrated by
one of the interpretations of the Magnuson-Moss Act adopted by the FTC: “Under a
limited warranty that provides only for replacement of defective parts and no portion of
fabor charges, [the anti-tying provision] prohibits a condition that the consumer use only
service (labor) identified by the warrantor to install the replacement parts.” 12

A 50-50 warranty differs from this example in that it typically provides that the
consumer is to pay half of the charge for fabor and half of the charge for parts, instead of
all of the charge for labor and none of the charge for parts. But the principle is identical.
If the warrantor can charge whatever it wants for the parts and labor, and the consumer is
required to pay half of that amount, then nothing prevents the warrantor from setting the
consumer’s share at the full cost of the “warranty” repairs.

In 1999, the FTC, in its review of its Magnuson-Moss rules, stated that 50-50
warranties “likely violate” the Magnuson-Moss anti-tying provision.13 The FTC went on
to state: “Since the consumer must pay a significant charge for parts and labor under
these warranties, the warranties may violate section 102(c) by restricting the consumer’s
choices for obtaining warranty service.” 14

12 15 CER. § 700.10(b).
13 64 Fed. Red. Reg. 19,700, 19703 (Apr. 22, 1999).
14 1d.
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However, after consumers in Ohio sued low-end used car dealers for conditioning
warranty service on the consumer’s payment of half the cost of parts and labor, the FTC
was approached by dealers seeking a retraction of this statement. In 2002, the FTC
issued a letter disavowing its previous statement.15

FTC should return to the position suggested by its 1999 comments. The 2002
letter does not set forth a convincing rationale for holding that 50-50 warranties do not
violate the anti-tying provision. Indeed, the 2002 letter recognizes that, unlike warranties
that provide parts without charge but require the consumer to pay for labor, “in a 50-50
warranty the warranted repair work is not, as a practical matter, severable into two parts,
one that the warrantor can perform and another part that another auto repair shop can
perform.” In other words, a consumer who wishes to take advantage of a 50-50 warranty
is bound--tied--to use of the warrantor’s services, and payment of the warrantor’s
charges, whatever they may be.

Department of Justice

The National Motor Vehicle Title Information System

The Department of Justice (DOJ) has been charged with the creation of the
National Motor Vehicle Title Information System. This system is a database to aid in the
tracking and analyzing of vehicle title histories. It has enormous potential to protect car
buyers from unwittingly buying total cars.

However, problems exist in the implementation of this system. Some states are
reluctant to provide information to the database as they currently sell the same
information to private reporting services for a profit.'® Reports can be difficult for
consumers to understand because of the myriad of “brands” that states use to designate
cars that have been salvaged, totaled, rebuilt, flooded, or otherwise damaged or changed.
Consumers must access the database through private vendors. There is a fee for
consumers to access the information and, at least for one vendor, that fee is payable only
by credit card.

For the system to be effective, all states and other required entities must
contribute information. The information should be available to consumers at a
reasonable fee with a varjety of payment methods for those without a credit card.
Consumers should not have to pay higher prices than dealers or other volume purchasers
of the information. Most importantly, as described in the recommended changes to the
FTC’s Used Car Rule, a NMVTIS report should be posted on every car for sale by a
dealer. This would eliminate the need for the consumer to purchase the information and
have the information available at the time and place it would do the most good.

15 Letter from the F1'C to Keith E. Whann (Dcc. 2, 2002), available at

www.{Ic.gov/0s/2003/0  /niadaresponseletter. htm.

' Christopher Jensen, A Used-Car Promise Finally Delivered, New York Times Blog, January 29, 2009,
available at http://wheels.blogs.nytimes.com/2009/0 1/29/a-used-car-promise-finalty-delivered/.
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Discrimination in Car Credit Transactions

As I explained in my description of common abuses, dealers commonly charge a
“mark up” when financing a consumer’s purchase and subsequently selling the note.
Dealers get a larger kickback for puiting consumers in a more expensive loan than they
quality for. Such markups often have a disparate impact on minorities. The practice
itself reduces transparency and competition in the market and should be prohibited by the
FTC as anfair.

Even without an outright prohibition, the discriminatory impact of this practice
calls for enforcement actions by the regulatory agencies. Both the FTC and the DOJ have
enforcement authority under the Equal Credit Opportunity Act (ECOA) to address such
issues. Despite the existence of the ECOA and the enforcement authority of the FTC and
DOJ, discrimination in auto financing has continued. While changes outside these
agencies that [ will discuss later may make their job cf enforcing the ECOA easier and
more effective, both agencies should increase enforcement in this area.

The National Highway Traffic Safety Administration (NHTSA)

The Motor Vehicle Information and Cost Savings Act (MVICSA) outlaws
odometer fraud, requires important disclosures, and regulates the method of transferring a
vehicle's title.!” Over 20 years ago, the National Highway Traffic Safety Administration
{(NHTSA) created an exemption from many of these requirements for vehicles over 10
years old and also vehicles with gross vehicle weight ratings over 16,000 pounds.18

At the time, cars over 10 years old were thought to have such little value that
odometer tampering would have little impact on the vehicle’s price. But today 10 year
old cars are better built and have significantly longer useful lives. Many still have
significant market value after ten years if they are low-mileage, so fraudulent dealers and
wholesalers have an economic incentive to roll back the odometer. Thus these older cars
today are targets of odometer fraud which can cause considerable consumer injury.
Buyers of these cars need the same protection under MVICSA as buyers of newer used
cars.

The 16,000 pound exclusion was drafted to exempt commercial buses and trucks,
which are often sold with much more extensive maintenance records than private
vehicles, providing a check against odometer tampering. But today this exemption also
applies to larger recreational vehicles (RVs). The higher market value of these RVs
makes them even more tempting targets for odometer fraud than passenger cars, and there
is no reason to exempt RVs purchased for consumer use from MVICSA’s protections.

All motor vehicles for consumer use should be covered by MVICSA.

7 For more information about the MVICSA see National Consumer Law Center, Automobile Fraud § 4 (3d
ed. 2007).
®49 CFR. §580.17.
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The NHTSA exemptions should be amended to provide coverage under MVICSA
for vehicles less than twenty years old and all vehicles for consumer use, regardiess of
weight.

In addition, a number of courts, taking a strained view of MVICSA’s legislative
language, have found that consumers can sue dealers who intentionally violate the Act
only if the dealers’ fraudulent intent was to sell cars with spun odometers, not a
fraudulent intent to sell cars with undisclosed salvage, daily rental, or other serious titling
defects. This makes no policy sense, and should be changed by a statutory amendment to
clarify language that other courts have correctly read—that parties are liable under
MVICSA if they violate the Act with intent to defraud, even if the fraud takes a form
other than odometer tampering.

LEGISLATIVE REFORM

There are a number of steps that Congress could take to address abuses in the
used car market. Some are simple fixes to update existing protections. Some changes
would better enable agencies to address the abuses. Others would simply prohibit the
abusive practices. Some would enable consumers to better address the abuses through
private actions.

Adjust TILA’s Jurisdictional and Statutory Damage Amounts for Inflation

The Truth In Lending Act (TILA) requires creditors to disclose credit terms of
auto finance and other credit transactions. While TILA’s promise of enabling consumers
to shop for credit has not been as successful as it could have been, it does give consumers
essential information about a transaction’s credit terms before they bind themselves to
those terms.

But today TILA contains an enormous loophole. It applies to car transactions
only if the amount financed is $25,000 or less. Dealers need not provide TILA
disclosures if the amount financed exceeds $25,000. The $25,000 cap was part of the
1968 bill that became TILA, and has not been updated in the 41 years since then.

While $25,000 was a large amount in 1968 and would have covered almost any
conceivable car purchase, today TILA does not apply to many transactions involving
rather modest cars. Moreover, because the limit applies to the amount financed and not
the car’s sale price, negative equity from a trade-in, expensive service contracts, and
other add-ons can bring the amount financed above $25,000 even if the car’s sale price is
well under that amount. For a large and growing percentage of car sales, federal law no
longer requires that even the most basic disclosures about the credit terms be given to the
buyer.

TILA also provides for statutory damages when key disclosure requirements are
violated. These minimum damages encourage the buying public to help enforce the Act’s
important protections. This is critical, since a disclosure violation is likely to be repeated
in thousands of other transactions. In order for the statutory damages to provide an

11
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incentive for consumers to help police the marketplace and discourage dealers and
lenders from violating the Act, the damages must be sufficiently high. Unfortunately, the
$1000 statutory damages amount for car loans has also remained unchanged since 1968
(although the amount has increased for mortgage loans).

If TILA’s $25,000 coverage limit were adjusted for inflation since 1968, it today
would be over $132,000." The $1,000 statutory damages amount would be over $5,000.
Not only should these amounts be increased today to reflect this inflationary change, but
this increased amount should also be indexed for future inflation.

Data Reporting

One difficulty faced by policy makers, researchers, and agencies charged with
enforcing credit discrimination protections is lack of information. Such information
could play an invaluable role in determining the existence of discrimination in auto
lending and sales, the availability of credit at fair rates, and other matters of importance
to consumers and policy makers.

NCLC and others have demonstrated through litigation that minority car buyers
pay swmﬁcantly higher dealer markups than non-mirority car buyers with the same
credit scores.™® However such cases are incredibly difficult and expensive.”' A federal
data collection system could address this gap by creating a data from automobile
financing transactions similar to the existing federal data collection for mortgage
transactions under the Home Mortgage Disclosure Act (HMDA). HMDA data is
currently used by the FTC in its enforcement of the ECOA in mortgage cases. Similar
data could allow the FTC, DOJ, and private citizens to effectively enforce the ECOA and
other existing protections in the area of auto finance.

Ban Arbitration Clauses in Auto Sales and Finance Transactions

Arbitration clauses, inserted in the fine print in many consumer contracts, require
that any dispute the consumer may have with the business must be submitted to

19 See Comments of the National Consumer Law Center to the Board of Governors of the Federal Reserve
System, 12 CFR Chap.II [Docket No. R-1180} regarding the Economic Growth and Paperwork Reduction
Act “EGRPRA” available at:
http://www.consumerlaw.org/initiatives/test_and_comm/content/egrpra-final.pdf.

# See, e.g., lan Ayers, Expert Report, June 2004, available at
http://www.consumerlaw.org/issues/cocounseling/content/ AHFClanAyresReportExhibits.pdf; Cohen,
Mark A. “Imperfect Competition in Auto Lending: Subjective Markups, Racial

Disparity. and Class Action Litigation.” available at http://ssrn.com/abstract=951827.

! See the testimony of NCLC before the House Financial Services Commitiee on the Need for Race, Age
and Sex Data on Non-Mortgage Lending, July 16, 2008, stating that discovery and analysis in a case to
prove discrimination under ECOA in awto finance cost over $1,000,000. Available at
hitp://www.consumerlaw org/issues/eredit_discrimination/content/Watt. Regulation Testimony,pdf.

{2
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arbitration rather than court. Car dealers use arbitration clauses not to settle disputes
e ~ o~ . o
efficiently, but to rob consumers of any effective means to challenge dealer fraud.”

Car dealers draft arbitration clauses for the purpose of weakening consumers’
ability to bring legal claims. The clause often bans consumers from seeking class-wide
relief, prevents them from utilizing remedies granted by state law, and forces them to pay
the dealer’s attorney fees if the arbitrator does not rule for the consumer. Decisions made
by arbitrators are typically not public, and are not subject to appeal even if the arbitrator
fails to follow the law.

Unlike the nation’s court system, which serves the public function of dispensing
justice and is supported by public funds, arbitration is a pay-as-you-go system.
Arbitration can cost the consumer thousands of dollars a day, as the arbitrator charges the
parties hundreds of dollars an hour. It is typically difficult to engage in legal discovery of
the dealer’s files and practices in arbitration. The dealer also picks the arbitration service
provider that picks the arbitrator. Because of the limitations of arbitration, and the costs
involved, many consumer attorneys are unwilling to represent consumers if they are
bound by an arbitration agreement.

Arbitration clauses also injure the public at large. Unlike court proceedings,
arbitration decisions are not matters of public record, and the arbitration hearings are
conducted in private. As a result, the public is unable to avail itself of the knowledge of
bad actions by dealers and financers. While dealers and finance companies may develop
an understanding of the results arbitrations produce because of their repeated
involvement in arbitrations, the public and consumers are unable to see if justice is
served.

Arbitration clauses are so widespread that it is often impossible to buy a car
without signing an agreement giving up one’s right to go to court if problems develop,23
The dealer’s arbitration clause also typically applies to the auto lender, eliminating the
consumer’s ability to sue it as well.

Ironically, new car dealers themselves admitted the unfairness of arbitration
clauses when they successfully lobbied Congress to prevent auto manufacturers from
imposing arbitration ctauses on dealers.** The dealers argued that the arbitration clauses
deprived them of important rights and that they suffered from unequal bargaining power
when negotiating with the manufacturers.

Clearly the transaction between the low-income consumer and a car dealer or
finance company is even more unequal. The use of arbitration agreements in auto sales

* For more detailed information about the abusive use of arbitration in consumer contracts, see National
QOnsumer Law Center, Consumer Arbitration Agreements (5th ed. 2007).

3 Stephanie Mencimer, The Quest for a Car, Sans Arbitration Clause, Mother Jones, December 14, 2007
{describing the author’s unsuccessful attempt to buy or finance a car without an arbitration clause).

** See the testimony of Gene Fondren, President of the Texas Automobile Dealers Association, before a
U.S. Senate Subcommittee on March 1, 2000.
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and finance agreements should be banned. There is currently pending federal legislation
. . . 25
to ban arbitration clauses in auto sales.”

Permit Modification of Car Loans in Bankruptcy

The United States Bankruptcy Code allows bankruptcy judges to modify both
unsecured and secured loans. The modification may change the payment amount, defer
payments, or even eliminate the creditor’s lien. Modification may allow the consumer to
keep an item that is acting as security on a loan and yet reduce the monthly payment.
This in turn may make monthly payments affordable, allowing the consumer to keep
property that other would have been taken by the lender.

In 2003, significant changes were made to the Bankruptcy Code, including
restrictions on bankruptcy courts’ ability to modify auto loans. Before the law changed,
if a consumer owed $12,000 on a car loan and the car was only worth $5,000, the
creditor’s secured claim was reduced to $5,000. This was the amount of the debt that was
backed by the collateral that the creditor could take if the debt was not paid. The
remaining $7,000 was an unsecured claim, and only a portion of that might be paid
through the bankruptcy case. Importantly, the consumer in bankruptcy could retain the
car by paying off the $5,000 secured claim. In a chapter 13, that could be paid out over a
period of years.

Through the efforts of the auto finance industry, the law was changed so that auto
loans made within 910 days of the bankruptcy can no longer be modified in this way.
Some courts have even held that negative equity from a prior trade-in may not be
modified.”

This 2005 change has encouraged reckless lending. Creditors know that a
borrower wishing to keep the family car in bankruptcy will have to pay the full $12,000
debt, even though the creditor’s collateral is only worth $5000. As a result, creditors are
more willing to finance cars at inflated prices--the same practices that contributed to the
home mortgage crisis.

Bringing the bankruptcy faw back to its pre-2005 language would eliminate the
incentive for lenders to overlook consumer overcharges and roll-overs of negative equity.
Instead, lenders would be likely to police dealers’ unnecessary add-ons and roll-overs of
negative equily. Such a change would also keep many consumers in their cars, while still
repaying to lenders the actual value of the car. Allowing families to keep their cars
would help keep those families self-supporting.

The FTC Should Receive Enhanced Rulemaking and Civil Penalty Authority.

25

7 See H.R. 5312, the Automobile Arbitration Fairness Act of 2008, introduced February 7, 2008,

For more information about ongoing efforts to ban arbitration clauses in auto transactions see the website
of Consumers for Auto Reliability and Safety: http://www.carconsumers.com.

¢ For more information regarding this issue see: National Consumer Law Center, Consumer Bankruptcy
Law and Practice 11.6.1.4 (8th ed. 2006 and Supp.)

14
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The FTC rulemaking efforts have almost stopped since it lost Administrative
Procedures Act authority. Without APA authority the FTC is forced to issue rules under
the cumbersome Magnuson-Moss Act. As previously discussed, the FTC has failed to
effectively use enforcement the address abuses in the used car sales and fiancé market.
However, even if the FT'C had the will and the resources to greatly increase enforcement,
that alone will not end the abuses. Enforcement is ad-hoc, requires a high burden of
proof, has a punitive nature, and cannot be used proactively to stop unfair and deceptive
practices, clarify statutory ambiguities, or set clear rules for industry.

New, effective and efficient rulemaking is required to address the abuses. The
FTC should be given APA rulemaking authority, as well as clear rule-writing authority
under the FTC Act and the Fair Credit Reporting Act. The FTC’s enforcement authority
should also be strengthened by giving it civil penalty authority under Section 5 of the
FTC Act.

The FTC Act Should Be Enforceable by Victims of Unfair and Deceptive Practices
and by State Attorneys General.

The FTC will always have limited resources and cannot stop every unfair and
deceptive practice. The individuals who are harmed by those practices are in the best
position to hold wrongdoers accountable, and state attorneys general are also closer to the
ground and have the ability to stop practices when they are just starting, before they
become national and entrenched. Individuals and attorney generals are essential
complements to the FTC’s enforcement role.

Conclusion

Thank you for the opportunity to testify today and for holding these hearings and
focusing attention such common practices that have a devastating impact on working
families. We look forward to working with you to address these problems and ensure
that consumers are treated fairly.
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EXECUTIVE SUMMARY

For most working families, owning a car is central to productivity and self-sufficiency. Yet, buying, financing,
and keeping a reliable car is fraught with dangers and problems. This is especially true for low-income fami-
lies. It is not surprising that households with incomes below $25,000 are nine times more likely to be without
a car than households with incomes above $25,000." While existing policies offer some protections, consumers
still face numerous hurdles and stumbling blocks, such as cars in poor or even dangerous condition, unfair fi~
nancing arrangements, deceptive sales practices, junk products and fees that add to a car's cost, and outright
fraud.

Most Americans understand how difficult it is to obtain a fair deal when buying and financing a car. There is
broad public support for policy improvements® and a growing number of policy makers are seeking to ad!
dress these issues. Reform will be welcomed not only by consumers, but even some car dealers and finance
companies that would like to succeed by providing quality cars at fair terins, but cannot when competitors sue-
ceed through unfair practices.

This guide examines problems and inequalities in the current used car sales and finance market, and suggests
policy reforms that would bring fairness to these transactions. Both state and federal policy improvements are
suggested. There are three principles which apply to all the suggested improvements:

S

8 Laws protecting consumers should have a private right of action.

¥ Dollar amounts should automatically adjust for inflation, and other numbers found in statutes
should be periodically reviewed.

B Federal laws should not preempt stronger state consumer protections, nor should state laws pre-
empt stronger local and community protections.

STATE LAW REFORMS
Protecting Used Car Buyers from Sales and Financing Abuses

The sale and financing of used cars is fraught with abuses. One change that would do much to address such
sion or cooling off period. Other policies states should follow to reduce

abuses is instituting a right of resc

* 4.8, Department of Transportation, Bureau of Transportation Stalistics, NHTS 2001 Highlights Report, BTS03-05 (Washington, DC: 2003).
2 1 2004, when an initial, strong, car buyer bilf of rights was proposed in California, a statewide poll found that 83% of ikely volars supported the measure. See Califormia’s Car Buyers
Bl of Rights: A Bitterswest Deat for Consumers, Consumars for Auto Reliability and Safety, Novernber 28, 2007, available at hitp:ifwww carcansumers.com/CBBR_BittersweetDeat him.
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such abuses include eliminating or limiting dealer finance charge markups to a dollar amount; capping docu-
pnt preparation and fees; and requiring posted pricing and simplified rebate calculation for add-ons.

Even when laws prohibit abuses, often dealers go out of business without the resources to protect consumers.
Such closures can leave consumers without good title to a recently purchased car or still owning money on a
trade-in that should have been paid off. To address these issues, states should create dealer-funded consumer
compensation funds and increase existing dealer bond requirements.

Protecting Used Car Buyers from Dangerous and Unreliable Vehicles

One of the most difficult problems consumers face is trying to obtain a car in good condition. There are sev-
eral alternatives states can pursue to address this issue by enacting used car lemon laws and required war-
ranties; prohibiting disclaimer of implied warranties and “as is” sales; or requiring inspection of, and
minimum condition for, used cars for sale. If such protections are created and a dispute does arise about the
condition of the vehicle at the time of sale, the burden of proof should be on the dealer to show that the car
was in good condition at the time of sale.

Protecting Car Buyers and the Public from Arbitrary and Dangerous Repossession

Even if families can get a reliable car, they often find it difficult to keep the car. While taking the law into
one’s own hands is generally disfavored, lenders have extraordinary power to take a car away from a family
without protection. This leads in many cases to repossessions when the lender is not entitled to the car, loss
of the family’s ability to get to work, and all too many instances injuries and fatalities.

Stres should either ban self-help repossessions or restrict the use of self-help repossession, If self-help re-
possession is allowed in a restricted form, repossessors should be heavily regulated, including licensing and

bonding, and lenders should be liable for all actions of repossessors. To help keep families in their cars and

productive, consumers should be afforded a right to cure or reinstate the loan if they do fall behind. Finally,
states should adjust anti-deficiency statutes for inflation.

SUGGESTED CHANGES TO FEDERAL LAW

W [n order to better understand what happens when cars are sold and financed, and to combat dis-
crimination in such transactions, a federal data collection system for automobile financing should
be created similar to existing HMDA mortgage data collection.

B Pre-dispute binding arbitration should be prohibited in auto sales and financing transactions.
M The Federal Trade Commission’s “used car rule” should be improved.

| Restrictions on modification of car loans in bankruptey should be removed.

| ]

Jurisdictional and damage amounts under the Truth in Lending Act should be adjusted for
inflation.

B Impediments to proper operation of the Motor Vehicle Information and Cost Savings Act
(MVICSA) should be eliminated.
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- THE IMPORTANCE OF CARS

For a majority of Americans, a car is a necessity. The design of most cities and suburbs, a lack of public
transportation in both rural and urban areas, and numerous other factors make life without a car difficalt if
pot impossible for many. A recent survey by the US. Department of Transportation found that §1.2% of
adults commute to work using a personal vehicle® While changes such as an ability to telecommute, improved
public transportation alternatives, and smart planning may reduce the need for cars, for the foreseeable future
many Americans will need a car to be productive, engaged members of society.

This is especially true for working families with low-incomes. Families with higher incomes may have the
sources and opportunities to make choices, such as living close to their places of work, obtaining in-home
child care or high-cost child care near their homes, working from home, and making other lifestyle changes.
These options are typically not available to low-income families.

Households with incomes below $25,000 are nine times more likely to be without a car than households with
incomes above $25,000." This indicates that low-income families find it extremely difficult to buy and keep a
reliable car. It also demonstrates that a family that does have a reliable car is much better poised to succeed
economically than a family without a car.?

3 U.8. Department of Transporiation, Bureau of Trarisportation Statistics, NHTS 2001 Highlights Report, BTS03-05 (Washington, DC: 2003).

¢ 1.8, Department of Transportation, Bureau of Transportation Statistics, NHTS 2001 Highlights Report, BYSU3-05 (Washington, DC: 2003).

% Astudy of one car ownership program, Good News Mountaineer Garage, implied that car ownership has a real impact on families’ econormic sucsess. The families hefped by the pro-
gram all received Temporaty Assistance for Needy Famiies (TANF) benefits. One year after receiving a vehicle, 70% of the families went off public assistance, 80% were working, anc
13% were in job training. In another study of such a program the West Virginia the Department of Heatth and Hurman Services found that famifies recelving cars through a pilot prograr
rather than 2 statewide teasing program had lower recidivism rates and used their car to became economically independent. For more discussion of the effects of car ownesship see
hitny: i bout himi.
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THE CURRENT STALIE OF THE
USED CAR SALES AND FINANCE

MARKET

A. COMMON ABUSES

Policies currently in place are generally insufficient to protect consumers when buying and financing a used
car. Working families, and those that want to be working and self sufficient, understand the role a car can
play in their lives and generally purchase a car hoping that it will allow them to improve their situation. All
too often, a used car is a liability rather than an asset for a family, draining essential resources instead of pro-
viding a route to success and self-sufficiency. Car buyers fall victim to a number of practices that greatly re-
d  their ability to obtain a useful car that can meet their needs at a fair sales price with fair financing.

The way in which cars are sold and financed is intentionally structured to be needlessly complicated and time
consumning in order to confuse buyers and enable dealers to charge excessive prices and fees for the car and fi-
nancing. Dealers use psychological tactics to influence consumers. Often dealers force the consumer to stay at
the dealership for long periods of time by keeping the potential trade-in, keeping the consurer’s driver’s li-
cense, or other ruses. The consumer is worn down and becomes much more susceptible to the dealer’s efforts
to extract excess profits from the transaction. Dealers mislead and simply lie to consumers.

Dealers also use tactics such as “yo-yo sales” to reduce any chance the consumer has of getting a fair deal. In
a yo-yo sale the dealer sends the customer off the lot driving the newly purchased car only to call the cus-
tomer back several days later to say (sometimes untruthfully) that financing could not be arranged at the orig-
inal terms and the consumer must sign new documents at a higher interest rate or other worse terms. Of
course, if the consumer, rather than the dealer, had reconsidered the transaction and wished to back out, the
dealer would be quick to tell the consumer that the deal is binding and the consumer may not cancel the trans-
action. Sometimes the dealer will have already sold the consumer’s trade-in or tell the consumer that the con-
sumer will be responsible for extra charges and costs if the new, less desirable, terms are not accepted.
Regardless of whether the dealer is being truthful, often the customer is in no position to refuse the new oner-
ous terms.

Sometimes the dealer is simply bringing the customer back in to get an even higher interest rate or add on
more profitable items to the sale. These dealers realize that consumers are more likely to agree to these terms
er they already feel so invested in the deal and are reluctant to see it undone. Often the consumer has al-



102

ready paid additional money to third parties for insurance or improvements to the newly purchased car. In-
deed sometimes the consumer’s trade in has already been sold. In such circumstances the consumer often be-
lieves there is no choice but to accept the new terms presented by the dealer. Even if the dealer is truthful ana
was unable to find a willing lender, the consumer is still in the position of walking away from a deal after in-
vesting substantial time and money.

Dealers often structure the negotiation for the sale of a car to obscure the costs and to prevent the consumer
from understanding whether he or she is getting the car at a fair price. Excess dealer profits will be hidden in
additions such as “window etching,” service contracts, rust proofing, and vastly inflated document preparation
fees. If a consumer is able to uncover evidence of wrongdoing on the part of the dealer or finance company,
often any meaningful compensation for the consumer or any punitive award to stop such behavior in the future
will be unavailable because of language inserted in the contract denying consumers the right to go to court
and forcing them to resolve any disputes in arbitration.

Financing markups by dealers create another opportunity for abuse. In most car purchase transactions, the
dealer arranges the financing in addition to selling the car. Dealers typically contact prospective lenders and
present the consumer’s financial information. Lenders then inform the dealer of the terms on which they will
be willing to lend to that consumer. Often the dealer places the consumer in less favorable financing than the
consumer qualifies for, and splits the extra profit with the lender. For example, if the lender was willing to
lend to the consumer at an 8% interest rate, the dealer may place the consumer in a loan at 16% interest. The
lender and dealer then split the extra money that will be paid by the consumer due to the higher interest
charges.

An extremely troubling feature of dealer financing markups is their disparate racial impact. Information o
tained through litigation mounted by NCLC and others has demonstrated that minority car buyers pay sigrim-
cantly higher dealer markups than non-minority car buyers with the same credit scores®

Yet another problem is the poor mechanical condition of many used cars. Many are unreliable or even unsafe.
Many such vehicles are salvage vehicles that have been previously wrecked or flooded. The dealer often
knows that the car has defects but misleads the consumer about the condition of the car.

Most used cars purchased by low-income families are sold “As Is.” Such cars often require repair soon after
purchase. Often the cost of the repairs is more than the consumer can afford or even exceeds the value of the
vehicle. As a result, the consumer is often unable to repair the car, so it does not serve the role of helping the
family that the consumer envisioned when purchasing it.

Even if repairs are not required, the increasing length of used car loans, often five years or more, coupled
with excessive interest rates that result from dealer markups, virtually ensure that the consumer will soon owe
more than the car is worth. Many times potential car buyers will still owe more than the vehicle is worth
when they must purchase a replacement. When such a customer comes in “upside down,” dealers will often
roll the excess amount still owed on the first vehicle into the deal for the next one and so make it even less
likely that the consumer will ever have any equity in the car.

® See, 8.9, fan Ayers, Expert Report, June 2004, avaitable at

ity F y its.pdf; Gohen, Mark A. “Imperfect Competition in Auto Lending: Subjective Markups, Racial
Disparity, and Class Action Litigation.” available at http:{/ssm.comfabsiract=851827,



103

CXISTING PROTECTIONS

There are many federal and state laws that apply to car sales. Yet these laws leave huge gaps. The existing
legal framework is inadequate to protect consumers from some of the most abusive practices of dealers and fi~
nance companies. An understanding of existing protections is useful to a discussion of what additional pro-
tections are needed to create a fair marketplace for used cars and financing.

One of the most useful protections for consumers who finance cars is the Federal Trade Commission (FTC)
“Holder” Rule. This Rule allows consumers defrauded by a dealer to raise the dealer's misconduct as a defense
to loan repayment whenever the lender is the dealer’s assignee or has a business arrangement with the dealer”
Before this rule was adopted, the lender could force the consumer to make full payment no matter how fraudu-
lent the transaction with the dealer - even if the car was a rebuilt wreck, the dealer lacked marketable title to
the car, or the car was inoperable. The rule not only protects consumers, but also gives lenders an incentive to
police dealers’ misconduct, since the lender will not be paid if the transaction is fraudulent.

The FTCs “Used Car Rule” is far less effective® The Rule requires dealers to disclose what, if any, warranty
comes with the vehicle on a “buyers guide” posted on the vehicle. Language from the guide must be incorpo-
rated into the sales contract, and if the sale is conducted in Spanish, the buyers guide and contract must be
available in both English and Spanish. The rule does not require any disclosure of the condition or history of
the vehicle, even if the dealer knows of specific defects, and even the disclosure it requires about the existence
or non-existence of warranty coverage is weak and misleading. The wealknesses of this rule and ways to im-

prove it are discussed in more detail in Section VIII C below.

Tre Jnitorm Commercial Code (UCC) has been enacted in every state, and it establishes a uniform framework
for commercial transactions, including warranty rights and the rights of auto creditors and other secured
lenders® The UCC creates implied warranties applicable to the sale of a used car by a dealer, but allows the
dealer to disclaim those warranties. The UCC also allows auto lenders, if’ they deem the consumer in default,
to repossess the car and sell it, all without a court order or government supervision and subject only to mini-
mal standards. Some states have attempted to fill the enormous gaps in the UCC with state laws that give
consumers additional rights, but the nature and effectiveness of these state laws varies dramatically from state

to state.

The federal Truth in Lending Act does not regulate the substance of credit terms, but only requires the infor-
mation to be provided to the consumer prior to the making of the loan so that the consumer may compare
terms with other lenders and find the best deal. In theory, since the law requires disclosures to be made in a
uniform way, consumers can comparison shop for credit, but car dealers commonly frustrate this goal by pro-
viding the disclosures too late in the process.'

7 For a thorough discussion of the rufe see Nationat Consumer Law Center, Unfair and Deceptive Acts and Practices § 116 (7th ed. 2008.)

8 FTC Trade Regufation Rule on the Sale of Used Motor Vehicles, 16 C.ER. pt 455,

¥ Louisiana has adopted only part of the UCC. For mors information about the warranty protections under the U.C.C. see National Consumer Law Center, Consumer Warranty Law (3d
006 and Supp.). For more information about the protections provided by the U.C.C. in the repossession context see Nationa} Consumer Law Center, Repossessions (Bth ed, 2005

-= 3upp)

* Far more information about TILA. see National Consumer Law Center, Truth in Lending (Bth ed. 2007).
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Unfair and Deceptive Acts and Practices {UDAP) laws are general statutes that provide consumers protec-
tions from abuse and deception in the marketplace” Such laws very from state to state, with some statutes
being effective, others having significant limitations, and yet others being essentially worthless.' These
statutes typically do not focus on car sales or set specific requirements for them, but set general standards ap-
plicable to a broad scope of consumer transactions.

The Equal Credit Opportunity Act (ECOA) prohibits discrimination based upon certain protected classes (e.g.
race, religion, nationality). It also includes some procedural requirements for credit applications and denials,
such as written notice to the consumer that credit has been denied.'® The Act has proven extremely useful in
attacking practices which discriminate against minorities in the areas of auto finance.

The Motor Vehicle Information and Cost Savings Act (MVICSA} prohibits odometer fraud and regulates the
nature of title transfers. It has strong remedies, but also has been interpreted to allow several major loop-
holes. Many states also have odometer laws, usually closely following the federal law.

Finally, states typically have laws requiring vehicle dealers- and sometimes individual salespersons- to be li-
censed. Dealer licensing laws have a number of weaknesses. First, they often set only very general standards
for dealers. Second, they rarely give consumers any means of obtaining redress from a dealer that violates
those standards. Third, the main remedy the state licensing agency can invoke is license suspension or revoca-
tion, an all-or-nothing remedy that the licensing agency typically seeks only in the most egregious, obdurate
cases. And last, state dealer licensing boards are often vulnerable to “regulatory capture,” and are dominated
by dealers or by individuals whose focus is on fostering car sales more than protecting consumers.

C. MARKET INTERVENTIONS

Market intervention is another approach to increase car ownership for low-income families. For example,
non-profit car ownership programs use several different business models, but typically obtain used cars from
the community and then either sell or give them to low-income families."* In addition, some lenders, notably
some credit unions, have made special efforts to provide fair financing to low-income borrowers, especially
those whose credit histories would force them to obtain sub-prime financing.'

Such programs are very helpful to those able to take advantage of them, Unfortunately, due to the scale of
the market, it is unlikely that either approach will result in fair sales and financing for more than a small per-
centage of low-income families. Public policy should still ensure that families buying and financing a car
through the normal system of dealers receive a fair deal.

* For more information about UDAP laws see National Consumer Law Center, Unfair and Daceplive Acts and Practices (7th ed. 2008).

® For an analysis of the strengths and weaknesses of individual state UDAP statufes, see Nationat Consumer Law Center, Consumer Protection in the States: A 50-State Report ¢
State Unfair and Daceptive Acts and Practices Statutes (Feb. 2008}, available at www.consumerlaw.org.

® For more information about the ECOA see National Consurner Law Center, Credit Discrimination {4th ed. 2005 and Supp.}.

# For information about car ownership programs see hitp:/iwww.opportunitycars.com/.

* For information about the efforts of credit unions in this area see hip-/fwww. ‘ R/ i fear-

HowCreditUni r0idPy oans.pd
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- GENERAL POLICY

RECOMMENDATIONS

While specific suggestions for state and federal policy are discussed below, there are some general principles
that are applicable to all the suggested changes if they are to be effective.

A. PRIVATE RIGHT OF ACTION

‘Without enforcement, even the best policy solutions are ineffective. A private right of action allows con-
sumers who are harmed by the bad actions of those selling or financing cars to bring actions on their own,
b--~1 upon the dealer’s misconduct. Otherwise, enforcement rests on regulators and other officials, who may
la.. the resources to police the many actors in the used car market. Sometimes those charged with regulating
dealers are beholden to the dealers and reluctant to enforce consumer protections. While government en-
forcement can be extremely useful, there should also be a private right of enforcement for all consumer pro-
tections.

B. AUTOMATIC ADJUSTMENTS FOR INFLATION

‘When policies that protect car buyers are limited to certain dollar categories or other quantitative criteria, in
time the selected amounts become obsolete. It is far better to adjust dollar amounts automatically for inflation
than to engage in contentious legislative or regulatory battles each time an update is sought. Even if dollar
amounts are not used, other numbers cease to be relevant, such as the weight and age limits NHTSA has ap-
plied to the disclosure requirements under the MVICSA. If these amounts can be automatically adjusted
based upon outside criteria, they should be. Otherwise these amounts should periodically be reviewed to en-
sure the original intention of the consumer protection policy is still being met.

C. PRESERVATION OF STRONGER STATE AND LOCAL CONSUMER PROTECTIONS

As efforts are made to craft policy responses to the existing abuses in the sale and financing of used cars, care
should be taken to ensure that stronger state and local protections are not preempted by either federal statutes
or state law,
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STATE REFORMS TO PROTECT
USED CAR BUYERS FROM

SALES AND FINANCING ABUSES

A. COOLING OFF PERIOD OR RIGHT OF RESCISSION

Car sales and financing transactions are intentionally structured in a needlessly complex and confusing fash-
ion. Dealers are masters of using psychological techniques to induce consumers to agree to terms to whigh
they would normally never agree. As any car buyer knows, dealing with the dealer can be an incredibly stress-
ful experience and consumers often enter into agreements they very quickly regret.

A cooling off period allows a consumer to review the transaction without the high pressure of the car sale
man and make sure the transaction is beneficial. Cooling off periods have been adopted and found benefici
anumber of other contexts that are subject to high-pressure tactics or where significant assets are at stake:

M Door to door sales.’

B Non-purchase money home mortgages: “This provision was enacted to give the consumer the op~
portunity to reconsider any transaction which would have the serious consequence of encumbering
the title to his home.™*"

® Timeshare sales."

Indeed, so many transactions provide such a right that many consumers mistakenly believe that consumers do
have such a right in regards to car sales.

Throughout the European Union, consumers have the right to cancel many sales and credit transactions after
a suitable time for reflection, including car sales in some countries. For example, France has a seven day right
to cancel such credit transactions.” During recent efforts to harmonize consumer protections across the
E.U,” the European Commission even released a proposed directive in 2002 that would have extended the pe-
riod the consumer has to withdraw from a credit agreement, including auto finance, to fourteen days after en-
tering the agreement.”’

% 16 CFR.§429.

1 4.8, Rep. No. 368, 96th Cong., 2d Sess. 28, reprinted in 1980 US.C.CAN. 264,

* See, e.g., Part 24 of Titie 13 NYCRR.

' See Article L311-15 C. civ.

2 Spg Susan Marks, Can You Cancel /2, Citizens Advice Bureau, Dec. 2005 (examining European consumer experience with canceflation rights).

2 The proposal was vigorously opposed by the motor trades industry. The industry pointed out that a survey of 42 dealers in France revealed that 1.20% of consumers exercised their
right under French law to cancel within seven days, and argued that extending the time period to 14 days could increase that number. (CERCA's Opinion on The Proposal For a Eurapean
Directive On Consumer Credit, European Council For Motor Tradss and Repairs.) The fact that a right is being used by consumers is no reason to argue that it is not useful.



107

In addition to providing the consumer a time for thoughtful reflection about the advisability of the purchase

ithout the pressure of the car salesman, a cooling off period can address another common practice that does
wemendous harm to consumers — “yo-yo sales.” As described in Section I1I A, a yo-yo sale occurs when the
dealer sends the customer off’ the lot in the newly purchased car, only to call the customer back several days
later to say (sometimes untruthfully) that financing could not be arranged at the original terms and the con-
sumer must sign new documents at a higher interest rate or other worse terms. Typically in such situations
the dealer claims that the deal was binding upon the consumer at the time the papers were signed, but the
dealer was free to back out of the deal if it could not firid a finance company to fund the deal on the terms the
dealer wanted.

A cooling off period could level the playing field, allowing both sides some specified time where both the
dealer and the consumer would know the transaction is not final. It is important that there is clear disclosure
of the consumer’s right to rescind and any right the dealer has to back out of the deal. Of course, if an out-
right ban of yo-yo sales (as recommended in Section V A} is enacted, then disclosure of the dealer’s ability to
back out will be unnecessary.

An argument often put forward by those opposing a cooling off period in the auto sales and finance area is
that consumers will simply take advantage of the opportunity for a free car during the cooling off’ period and
that the cost to dealers will drive them out of business. Anyone who has ever endured the painful process of
purchasing a used car from a dealer will realize that the idea that a consumer would summit to such an ordeal
merely to have the car for a day or two is ludicrous. Nonetheless, such criticism of a cooling off period can be
easily addressed by requiring the consumer to pay a fee approximately that of a car rental, perhaps $30 to 840
per day, after exercising the right to cancel. The fee should not be so high as to discourage the consumer from
¢ cising the right. And payment of the fee should not be a precondition to canceling, but an obligation im-
posed upon the consumer after the cancellation has been completed. As security, dealers can require a suffi-
cient down-payment, and deduct the daily rental charge from the down payment when it is returned to the
consumer.

This recommendation addresses a cooling off period for used cars. A cooling off period for new cars might
raise more legitimate concerns about the cost the dealer bears on a return. New cars which have already been
sola cain nn longer be marketed as new and could suffer a substantial diminution in value.

B. LIMITATION ON YO-YO SALES

Yo-yo sales, also called contingent or spot delivery sales are described in section HI A. Yo-yo sales cause sig-
nificant consumer harm, are unnecessary, and should be banned.” In almost all car loans, dealers are the orig-
inal lender to consumers and subsequently sell or “assign” the loan to another lender. Dealers typically can
quickly confirm that they will be able to assign the loan they originally extended to the consumer. If dealers

22 Several stales have attempted to fimit this practice, without an sutright prohibition, through statutory of regulatory measures. Arzona, Colorado, Hiinols, Louisiana, Virginia, Utah, and
Washington have enagled yo-yo statutes, {Ariz. Rev. Stat. § 44-1371; Colo. Rev. Stal. § 6-1.708; 815 Il. Comp. Stat. § 505/2C; La. Rev. Stat. § 32:1254(N)(3)(f); Utah Stat. § 41-3401;
Va. Code § 46.2-1530; Wash. Rev. Code § 46.70.180(4))and a North Carolina statute has some relevance to yo-yos. N.C. Gen. Stat. § 20-75.1.Arizona, Maine, Maryland, and Michigan
have issusd important administrative interpretations to dealers on the subject, The Arizona Allorney General's Automobiie Advertising Guidelines {1993); Office of Consumer Credit Regu-
lation, Maine Creditor Update p.8 {issue #38, Oct/Nov. 1999), Clearinghouse No, 52,522; Maine Office of Consumer Credit Regulation, Examination of Cens Aufo Group, Inc., Clearing-
e No. 52,521 (Oct. 29, 1998); Maryland Motor Vehicle Administration, ‘Spot Delivery” *Fronting”™-"MacArthur Statement” efc., Bulletin D-11 88.01, Clearinghouse No. 52,142 (Nov. 30,

) Letter from Murray Brown, Deputy Commissioner, Michigan Department of Commerce to Jihe ficensee addressed], Clearinghouse No. 52,029 (May 22, 1989); Michigan Automo-
e Dsalers Association, Deater Advisory, “Spot Defiveries,” Clearinghouse No, 52,518 (Oct. 24, 1997).and Idaho and Ohio UDAP regulations provide certain minimal protections. Idaho
Admin, Code 04.02.01.237, Ohio Admin. Code 108:4-3-16{A)(30); see Braucher v. Mariemont Auto, 2002 WL 1393570 {Ohio App. June 28, 2002) {yo-yo sefler viclated reguiation by not
having wiitten contingency agreement). In addition, many statutes regulate portions of the yo-yo transaction. For example, a number of states fimit a dealer's ability to resell the con~
sumer's trade-in before the deat is final,
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are unable to do so, they should delay execution of the sales and finance documents until the financing is se-
cured. If they wished to allow consumers to drive the car home overnight while the dedler confirms the fi-
nancing, they could certainly do so, but sales should not be contingent upon the dealer securing financing.
The documents should not be executed until the dealer is comfortable that it will be able to assign the note or
is willing to keep the loan that it originates.

Short of an outright prohibition on yo-yo sales, there are other steps states may take to limit the harm to con-
sumers from contingency financing’ harm to consumers. If consumers were provided a right of rescission,
dealers could also be provided the same time within which to rescind the transaction, subject of course to the
same fees or costs that the consumer would pay if the consumer rescinded. Even if’ consumers are not af-
forded a right of rescission generally, if a dealer is allowed to make a sale contingent upon the dealer’s assign-
ment of financing, the consumer should be permitted to cancel the transaction for the same time period as the
dealer.

In any event, dealers should always be prohibited from selling a consumer's trade-in before the transaction is
final. The trade-in should be returned in the same condition it was in when it was entrusted to the dealer,
along with any down payment. No charges should be permitted against the consumer for the use of the car.
Additionally, if dealers are permitted to conduct sales contingent upon assigning the note, the dealer should
be required to use the same process for retaking the car as any lender, complying with the laws applicable to
repossession. Also the consumer should not face any potential criminal charges for keeping the vehicle while
the dealer follows the usual repossession procedure.

C. PROHIBITION OR LIMITS ON DEALER MARKUPS OF FINANCING CHARGES

As discussed previously in section 11 A, many low-income car buyers end up paying large dealer markups on
the cost of financing the transaction. Typically, the consumer qualifies for a lower interest rate based upon
the consumer’s credit history, but the dealer does not give the consumer this information. Rather, the dealer
writes the loan at a higher rate and then receives a kickback from the finance company for much of the in-
crease. This can net the dealer thousands of dollars and cost the consumer even more, because the consumer
pays not only for the dealer’s kickback, but also for the portion of the increase kept by the finance company.

These markups are hidden from the consumer, and the dealer may even misrepresent that the higher rate is
the best it can find for the consumer. Also a number of lawsuits (NCLC was co-counsel in many of these
suits) have shown that dealers impose higher markups on minorities than on non-minorities with identical
credit scores.®® Because dealer markups are so unfair, costly to consumers, and often discriminatory, they
should be prohibited.

# Formore i ion see hitp: nck.orglaction, ; i . ftigation
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In the alternative, markups should be strictly limited. The California “Car Buyer's Bill of Rights,” which
sassed in 2006, limits markups to 2.5% for loans 60 months or less and 2% for longer loans. (For example,
<his law allows an 8% loan to be marked up to 10% or 10.5%, but no higher) While better than no limitation,
these limits still allow dealers to overcharge consumers thousands of dollars while the consumer believes the
dealer is looking out for the consumer’s best interest. Moreover, the California statute does not prevent deal-
ers from charging different consumers different size markups, based on race or any other factor the dealer
wishes to use. A far better limit was found in the initial California Car Buyers Bill of Rights initiative, which
capped dealer markups at $150.

An even better option would be not only to cap the permissible markup, but also to require the dealer to
charge the same markup to every customer. In other words if the dealer arranges financing that provides a
$150 markup payment to the dealer, it must do so for all the car purchases for which it arranges financing.
“This removes the discretion from the dealer and so eliminates the possibility of discrimination.

D. CAP DOCUMENT FEES

Dealers commonly charge the consumer a substantial “document” fee as part of the purchase transaction, al-
legedly for the preparation of documents. These fees have been increasing in recent years and some dealers
now charge over $900. The AAA (formerly known as the American Automobile Association) estimates that
the average “doc fee” in states where fees are unregulated is $400 to $700.%

Dealers argue that these fees are necessary to comply with federal privacy and security laws. This is not the
case. Other businesses do not charge such exorbitant fees and are able to comply with federal Jaw, At least
en states cap document fees at $100 or less,® but dealers in these states still operate profitably.

Rather than being necessary in order for the dealer to comply with requirements, high document fees are pure
profit for the dealer. As John Nielsen, director of the AAA Auto Repair Network said "This is a way to try to
make another $400 or $500 on the sale of a car."*®

Document preparation fees should be capped at a low dollar amount that simply reflects the cost necessary to
process the documents, including notary fees and fees payable to the state associated with placing title in the
consumer’s name.

E. POSTED PRICING AND OTHER PROTECTIONS RELATED TO ADD-ONS

An area of enormous dealer profit and consumer abuse relates to various add-on charges that are not central
to the vehicle purchase, including credit insurance, service contracts, glass etching, and rust-proofing. These
items often have no fixed retail price, but are sold for whatever the dealer can get away with, and often without
the consumer fully realizing how much the add-on actually costs. Consumers may be charged more than dou-
ble the actual cost to the dealer for service contracts. Other items such as window etching are almost pure
profit. Dealers are always looking for ways to extract additional money from consumers without the con-

** Jennifer Saranow, Paperwork is a fising cost for car buyers, The Wall Street Journal, Tuesday, October 83, 2006.

California- $55.00- Cal Veh Code § 11713.4; Lovisiana- $35.00- La. R.S. 6:969.18; Maryland- $100.00- Md. TRANSPORTATION Code Ann. § 15-311.1; New York- $43.00- N.Y. Comp.
vodes R, & Regs. Tit. 15, Saction 78.19(d) (2004); Oregon- $50.00- Or. Admin, R, 137-020-0020; Texas- $50.00- Tex. Finance Code § 348.008; Washington- $50.00- Rev. Code Wash,
{ARCW) § 46.70.180.
® Jonnifer Saranow, Paperwork is a rising cost for car buyers, The Wall Street Journal, Tuesday, October 03, 2006.



110

sumer’s knowledge. In extreme cases, consumers have paid as much as $2,000 for a pen and key chain costing
the dealership $15.% :

Because the price for these items is not fixed, but is simply decided by the dealer based upon the dealer’s judg-
ment as to what it can get away with, this area lends itself to discrimination. The dealership will practice op-
portunity pricing- changing a price for the add-on based upon what the dealer thinks the customer will pay, or
not notice. It is likely that dealers rely upon race or other protected class when guessing which customers will
not notice these add-ons or not raise a fuss about their inclusion.

Several policy improvements can reduce or eliminate such practices:

B All add-ons should be negotiated after agreement as to the price to purchase price of the car and
the price of any add-ons should be quoted and explained as a cash price, not how much the item
adds to each payment. . . ‘

W All add-ons should be pre-priced and the prices'should be posted at the dealership and on file with
some administrative body. Any discounts should also be posted and offered to all customers. This
would remove dealer discretion in each transaction which would reduce price discrimination.

® Dealers should obtain the consumer’s signature on a disclosure of two different total of payments:
the total with all add-ons included and a total without those add-ons so that consumers are aware
of the price of the add-ons over the life of the loan.

W For add-ons supplied by a third party (such as insurance or a service contract), the posted price and
the price quoted to the consumer should include not-only the charge to the consumer, but the
amount of that price that is being retained by the dealer. This would help the consumer determine
if the item was being pushed for the cohsumer’s well being or to line the dealer’s pockets.

B Dealers should be prohibited from selling add-ons supposedly supplied by unrelated third parties,
when in fact they are supplied by entities related to the dealer. This would prevent dealers from
hiding their profit on an item by keeping those profits in the related entity, rather than in the deal-
ership.

A related protection- giving the consumer the right to cancel the obligation to purchase the add-on service or
item- is discussed in Section V I below.

F. INCREASE DEALER BOND REQUIREMENTS

Most states require that dealers post a bond as a precondition to doing business.®® These bonds protect con-
sumers and sometimes others in the event that the dealer is insolvent and unable to pay restitution for bad
acts. While useful, existing bond requirements are far too low, typically $50,000 or less for all claims against
the dealer. Many bond amounts have not been adjusted for inflation for decades.

This issue has become especially important in recent years. The National Automobile Dealers Association es-
timates that qver 900 new car dealerships closed in 2008 and over 1,100 will close in 2009. The number of
used car dealerships that close will likely be much higher. While the economic impact of these closures has
been widely reported, the direct effect on consumers has received little attention.

7 Gregory Arroyo, Payment Packing in Los Angeles, F&1 Management & Technology Magazine, February 2007,
® For a state by state listing of bond requirements see National Consumer Law Center, Automobile Fraud Appx. C (3d ed. 2007}
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Dealerships seldom shut down in an orderly fashion. Before closing, dealerships often engage in such illegal
ractices as failing to pay off éxisting loans on trade-in vehicles or selling cars to consumers without first
..aving obtained good title. By the time the consumer discovers that the trade-in has not been paid off, or that
there is a dispute over the title to & newly purchased car, the dealer will often have shut its doors and be insol-
vent. In such a situation, the claims of lenders and consumers far exceed the limits of the dealer’s bond.

To protect consumers, dealer bonds should be increased dramatically. The bond should assure the availability
of $500,000 for consumer claims.

G. CONSUMER COMPENSATION FUNDS

A dealer compensation fund offers many advantages when adopted along with a dealer bond requirement. A
compensation fund requires annual contributions from all dealers, sufficient to provide coverage for consumer
claims against insolvent dealers.

Dealer compensation funds provide a higher dollar amount of compensation for each aggrieved consumer
than current bond requirements, especially when used as a supplement to existing bond requirements rather
than an alternative. Since the amount each dealer contributes depends upon the number of bad actors within
the pool of dealers, a fund also encourages self-regulation and self-policing by dealers. For 4 dealer compensa-
tion fund to be effective, decisiohs on consumer claims must be made by a body that is not heholden to, or in-
fluenced by, the dealers who would ultimately bear the burden of the compensation cost.

A few states, such as California, West Virginia, and Virginia, have already supplemented the protection of

" 'r dealer bonds with dealer compensation funds.® While these existing funds could be improved- some
Lwve issues such as maintaining sufficient funding to pay claims or a difficult clatms process which may dis-
courage consumers- they are the vanguard of a more effective way to protect consumers in such situations.
Canada also has a similar fund for consumers victimized by auto dealers® Such funds are even more common
for certain other businesses, such as attorneys and building contractors.”

v

H. LIMITATION ON PRE-PAYMENT PENALTIES

One solution for consumers victimized by abusive and over-priced financing through a dealer is to obtain refi-
nancing elsewhere. As discussed in Section HI C, some lenders, especially credit unions, are able to provide fi-
nancing for low-income families at fairer terms than dealers typically offer. While the high pressure sales
techniques used by dealers often result in consumers financing through the dealership despite the availability
of other less costly options, consumers can undo much of the injury later by refinancing. (One disadvantage
to refinancing is that the new lender may not be subject to the FTC Holder Rule and so is not liable for the
consumer’s clairas or defenses against the dealer.)

A major impediment to refinancing is that the initial auto loan may include a significant penalty for pre-paying
it. (Pre-payment is a necessary part of any refinancing, as the proceeds of the new loan are used to pay off
the original loan). Even if a loan does not include an explicit pre-payment penalty, there is still such a penalty

see, e.g., Va. Code Ann, § §46.2-1527.1 10 46.2-1527.8,

1 Canada the Motor Vehicle Dealers Act provides for a Motor Vehicle Dealers Compensation Fund, For more information see hitp: i i | de-
faulthtm.
* See e.g. the Norih Caroling Ber Client Security Fund designed to reimburse clients who have suffered financial toss as the result of dishonest conduct of lawyers.
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in effect if the lender uses a formula for calculating the pay-off amount on the original loan that is unfavorable
to the consurer. For example, many lenders use a calculation method called the Rule of 78s that always re-
sults in a higher pay-off amount than the more accurate actuarial method.

Before computers were widely used, lenders justified their use of the Rule of 78s because it was time consum-
ing to calculate what the consumer owed on the more precise actuarial basis.*® Of course, the unspoken reason
was that the Rule of 78s always favors the lender. With the widespread use of computers, there is no reason
to use the Rule of 78s except to extract more money from borrowers than they would pay were the payoff
calculated exactly.

Several states have banned the use of the Rule of 78s for all or most consumer credit contracts.”® The Home
Owners and Equity Protection Act recognizes the Rule of 78s as a pre-payment penalty and prohibits its use
for high cost mortgages. Federal law also prohibits the use of the Rule of 78s for all consumer credit transac-
tions with terms longer than 61 months, requiring instead that the creditor use “a method at least as favorable
to the consumer as the actuarial method.”® Unfortunately for low-income families, however, most used car
loans are less than 61 months, and not within the scope of the federal prohibition.

For these reasons, prepayment penalties, including the use of the Rule of 78s to calculate the payoff amount,
should be prohibited for all auto loans, regardless of length. When the payoff’ amount on the original loan is
calculated, the buyer should receive a proportionate rebate, calculated by the actuarial method, of all interest
and finance charges (whether termed “origination fees,” “prepaid finance charges,” or some other term). In ad-
dition, a car buyer should receive at the time of sale a useful, understandable disclosure of the right to refi-
nance the loan without any prepayment penalty or similar cost.

| RIGHT TO CANCEL AND FAIR REBATE CALCULATIONS FOR INSURANCE AND OTHER ADD-ONS

Section VI E lists several ways to limit abuses in the sale of add-on products, such as credit insurance, GAP

insurance, and service contracts. In addition to those protections, car buyers should be allowed to cancel the
add-on and receive a full rebate for some reasonable time after the sale. This is because consumers are often

unaware they purchased such add-ons until the paperwork can be carefully reviewed at home. In addition, a

right to cancel add-ons, combined with a prohibition of prepayment penalties, can make refinancing a much

more realistic option.

States typically regulate the formula for early cancellation of Insurance, and a few states specifically regulate
rebates for car service contracts as well. Typically the regulations permit the use of the inaccurate Rule of
78s described above. Rebates for other add-on items are largely unregulated. Refund formulas for these items
often heavily disfavor the consumer. The result is that a consumer who is sold add-ons is often locked into the
deal because of the high cost of cancelling.

* For more information about the history of the sule of 78, calculation of payoffs and the harm the rule does fo consumers see National Consumer Law Center, The Cost of Credit: Regu-
fation, Preemption, and Industry Abuses 5.8.3.3 (3d ed. 2005 and Supp.).

* For mote information about the history of the rule of 78, caleulation of payoffs and the harm the rule does to consumers see National Consumer Law Center, The Costof Credit Re
{ation, Preemption, and Industry Abuses 5.6.3.3 {3d ed. 2005 and Supp.).

* 154.8.C. § 1615().
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Consumers attempting to obtain rebates on these items may run into other problems in addition to the rebate
~ deulation. Often the party providing the coverage or service requires the consumer to notify it directly, re-
~using to allow cancellation if the consumer merely notifies the dealer. The provider may also fail to cancel
the add-on automatically if the car is repossessed or if the loan is paid off or refinanced.

The best way to permit consumers to refinance the car purchase at fair loan terms and to cancel unwanted and
unnecessary add-ons, is to allow a consumer ten days to simply notify the dealer that the consumer is cancel-
ing the add-on. The consumer would receive a full refund of the price paid, inclusive of any amount kept by
the dealer. The ten day period would begin to run after the consumer’s receipt of a notice of right to cancel
and, in the case of insurance, service contracts, or similar products, the policy or similar document. The notice
of the right to cancel should be understandable with a clear explanation of a simple method for cancelation.

Allowing consumers to cancel add-ons and receive full rebates would have many benefits. Dealers would be
less likely to hard-sell these products, and would be more likely to price them fairly, if they knew that a con-
sumer who was dissatisfied with the purchase could cancel the deal. Allowing cancellation would also encour-
age competition in the marketplace, as other vendors would be better able to compete for the consumer’s
business.
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STATE REFORMS TO
PROTECT USED CAR BUYERS

FROM DANGEROUS
AND UNRELIABLE VEHICLES

Used cars marketed to low-income families are often in poor repair and have mechanical defects. Frequently
these cars have suffered previous undisclosed damage from traffic collisions or floods. All too often used cars
are not only unreliable, but unsafe.

Dealers are very skilled at detecting flood and wreck damage to vehicles they purchase for resale. A person
with experience repairing or inspecting cars can identify markers of wreck or flood damage within minutes.
There are signs, such as slight paint overspray, that ordinary car buyers would never notice but are obvious #~
people with experience.*®

Dealers are able to buy cars with this type of damage cheaply, and then resell them at a substantial profit by
failing to disclose the vehicle’s adverse history. In fact, the business model of many low-end used car dealers
is based on buying vehicles with wreck damage, flood damage, or serious defects, making cosmetic repairs so
that lay people are unlikely to detect the problems, and then selling them without disclosure,

Many of these cars are dangerous to drive. Even if the defects are not dangerous, when a car becomes inop-
erable soon after a family purchases it, the family will find itself at the beginning of a downward spiral. The
car is no longer an asset, but a liability. The cost of repairing the car may exceed its value, but, without re-
pair, the car no longer serves its purpose. While the car is no longer helping the family, the car payments are
still due. There are a number of policy alternatives that can prevent this turn of events.

A USED CAR LEMON LAWS AND REQUIRED WARRANTIES

All fifty states and the District of Columbia now have some type of lemon law to protect the purchaser of a
new car. Only six states, Hawail, Massachusetts, Minnesota, New Jersey, New York, and Rhode Island, have
lemon laws for the protection of used car buyers.® These laws generally provide a statutory warranty for used
cars, often based upon the age or mileage of the vehicle. If the car experiences problems during the statutory
warranty period, the dealer has a reasonable opportunity to fix the problem. If the dealer is unable to do so,

* For discussion of the ways in which dealers obtan the cars they sefl and the ways in which many defacts are obvicus to dealers, see generally National Consumer Law Center, Auto-
mobile Fraud {3d ed. 2007).

% Haw. Rev. Stat. §§ 481J-1 10 481J-7; Mass. Gen. Laws ch. 90, § TN Minn. Stat. § 325F.662; N.J. Stat. Ann. §§ 56:8-67 to 56:8-80 (West): N.Y. Gen. Bus. Law § 198-b (McKinney),
R Gen. Laws §§ 31-5.4-11031-54.6.

2
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the dealer usually must either replace the car or refund the consumer's money, whichever the consumer
efers.

Several other states, including Arizona, Connecticut, Illinois, Maine, Nevada, New Mexico, and Pennsylvania,
do not force a dealer to provide a replacement car or refund after a certain number of unsuccessful repair at-
tempts, but they do establish minimum warranties for used car sales ™

Unfortunately, the warranties required both by the used car lemon laws and the other used car warranty laws
are very limited in duration. Most used car lemon laws limit the warranty to 60 or 90 days. The minimum
warranty laws require warranties as short as 15 days or 500 miles.”® While a required warranty can be a use-
ful protection for consumers, the warranty must be of sufficient duration that pre-existing problems manifest
themselves before the warranty expires.

Some commentators have suggested that a minimum statutory warranty duration ought to be at least as long
as the term of the car loan. Given the extraordinarily long terms now common in used car financing this may

- not be a workable solution, but it does have merit. Certainly,'when financing is arranged there is an assump-
tion by the consumer that the car will be usable at least as long as the loan must be paid. Such a warranty is
likely to reduce loan defaults. As described previously, when a car stops running, the consumer is much less
likely to make payments, often because the consumer is without transportation to work or is forced to use the
money for repairs, or buying another car that works. Others have proposed that the length of the warranty
depend on the cost of the car.

‘While extending warranties for the life of the loan may not be a workable solution, if such warranties are to
be effective the duration should be at least 6 months or 6,000 miles. In addition an effective used car Jemon or
v anty law should require a warranty with broad coverage, should prohibit disclaimers, and should preserve
the viability of other claims the consumer may have. New York's used car lemon law is a good example of a
statute that has an explicit statement that it clges not preclude other remedies ™

B. PROHIBIT DISCLAIMER OF IMPLIED WARRANTIES AND "AS 1S” SALES

Under the Uniform Commercial Code (UCC), a dealer’s sale of a used car automatically includes an implied
warranty that the car being sold is “merchantable” This warranty guarantees a basic standard of quality and
that the car is fit for its ordinary purpose as transportation. However, the UCC allows the dealer to disclaim
this implied warranty,* and invariably dealers do so, selling the vehicle “as is.”

Several states, such as the District of Columbia, Maryland, Massachusetts, and West Virginia, prohibit dealers
from disclaiming implied warranties in all or certain categories of used car sales. As dealers continue to oper-
ate in all these jurisdictions, clearly such a prohibition will not drive dealers out of business. In addition, since
the implied warranty is part of the UCC, which has been adopted in every state except Louisiana, it is a well-
accepted concept and its meaning is well-established in the courts. While simply prohibiting disclaimer of
these implied warranties does not solve every consumer issue with the condition of the vehicle, it does go a
long way to assuring that the car at the time it is sold meets a minimum condition of merchantability.

o Ariz. Rav. Staf. Ann. § 44-1267; Conn, Gen. Stat, § § 42-220 to 42-226a; 815 . Comp. Stat. § 505/2L; Me. Rev. Stat. Ann, Ti. 10, § 1474; Nev. Rev. Stat, § § 462.368661, 462.36662,
482,36663; 37 Pa. Code § 301.2(5) (Pennsylvania's UDAP reguiation, white not strictly a warranty statute, provides that there is an implied representation in every car sale that he car is
rorthy, which serves mugh the same function as a required warranty).

__ " summaries of the warranty Statutes see National Consumer Law Center, Consumer Warranty Law 15.4.6 (3d ed. 2006 and Supp.).
FTNY. Gen, Bus. Law § 198-b{d)(2).
“ Afthough Louisiana has not adopted Articie 2 of the Uniform Commercial Code, which provides these warranties, it does have a similar doctrine. While vast majority of states have
adopted this interpratation of the applicability of the U.C.C. to used car safes, in two states, Alabama and Texas, there exist some questionable cases that have held these implied war-
ranties do not arise in the sale of used cars.

21
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C. REQUIRED INSPECTION AND MINIMUM CONDITIONS OR DISCLOSURE

Some states require dealers to inspect used cars before selling them, but typically these inspections are limit
to safety issues, such as lights, brakes, and turn signals, or only emission levels. A few states do go beyond
safety or emission inspections, and require dealers to inspect the vehicle to determine whether it can serve as
reliable transportation. Nevada dealers must inspect cars with over 75,000 miles for both safety and sound-
ness of the engine and drive train and disclose in writing any defects that are found or reasonably should have
been found.* In New York dealers must inspect the vehicle and give the consumer a certification that the car
is in satisfactory and adequate condition for highway travel.**

‘Widespread adoption of laws such as Nevada's and New York’s with some improvements would accomplish
several important goals. There would be some assurance that vehicles were not only safe, but also were rea-
sonably reliable as transportation. All used cars would have to meet a general standard which buyers could
rely. Dealers would no longer be able to claim ignorance of defects that should have been apparent from an
inspection. An effective law would prohibit the sale of vehicles that are not roadworthy. Such vehicles would
have to be repaired before sale, or if they cannot be repaired then recycled. Mere disclosure of defects is not
enough. The disclosure may not be provided before the sale finalized and written disclosures are often “ex-
plained away” by the salesman.

D. BURDEN OF PROOF ON DEALER TO SHOW CAR'S CONDITION AT TIME OF SALE

A consumer who is saddled with a lemon vehicle usually wants to return the vehicle and receive a full refund.
Dealers, however, typically resist this remedy. If a dealer is forced to provide some redress for the sale of a
defective used car, the dealer usually resists anything other than promising repair attempts, or replacing

car with another off the lot (often overpriced and with its own defects).

The UCC remedy of “revocation of acceptance” allows a buyer to return a product such as a motor vehicle
and receive a refund when the product does not conform to warranties or other promises and the defects sub-
stantially impair its value. A number of factors make it difficult for consumers to obtain this (or any) remedy,
however. Roadblocks include difficulty in finding an attorney to take the case at an affordable fee, the dealer’s
sale of the car “as is,” and arbitration clauses that prevent the consumer from taking the case to court.

Another hurdle for revocation of acceptance is that the consumer has the burden of showing that the defects
existed at the time of sale (and not just during the consumer’s use).” Proving that the defect existed at the
time of sale can be very difficult.

A recent European Union directive addresses this issue. It allows the consumer to seek redress for any prob-
lem which makes a vehicle unfit for the purposes for which cars are normally used,* if the defect becomes ap-
parent within two years from the purchase.* Importantly, for defects the consumer discovers within the first
six months after purchase, the defect is presumed to have existed at the time of sale.* If the dealer believes
that the defect arose after the sale, the dealer has the burden of rebutting this presumption by showing the de-
fects were not present at the time of sale. Adopting such a rule for used car sales in the United States would
go a long way toward leveling the playing field.

“ Nev, Rev. Stat. § 482.36661,

% N.Y. Veh. & Trat. Law § 301 (McKinney).

« UCC. § 2-607(4).

“ 1999 O.J, (L 174) 7.7, DIRECTIVE 1999M4/EC, Art. 2.
4 1998 0.4, (L 171} 7.7, DIRECTIVE 1999/44/EC, Arl. 5.
4 1999 0.4, (L 171) 7.7, DIRECTIVE 1999M4/EC, Art. 5.
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TATE REFORMS TO
PROTECT CAR BUYERS
AND THE PUBLIC

FROM ARBITRARY AND
DANGEROUS REPOSSESSION

A. CONSUMER ABUSES RELATED TO VEHICLE REPOSSESSION

Obtaining a reliable car at fair terms is only half the battle for low-income families. Keeping the car can prove
just as difficult. Considering that a car is for most families a basic necessity, there are surprisingly few protec-
tions for a car owner when a lender decides to take a family’s car. Every state now permits a lender, when it

be  tes the car owner to be in default, to take a car away from the owner without any formal judicial process
or the use of law enforcement, through a procedure known as “self-help” repossession. The creditor then sells
the vehicle, again without court supervision.

This ability of the lender to take away the consumer’s car and sell it at an unsupervised sale leaves the con-
sumer in a very vulnerable situation. If the lender is in error and the consumer is not really in default, the
consumer is still without a car and without transportation to work while the dispute plays out. Because the
lender need not file a court action, if the consumer disputes the lender’s repossession, this will be after the car
is gone, and conceivably after it is sold.

In addition, the consumer bears the burden of trying to take the matter to court. This is highly impractical
and almost never happens. Even if the family is able to file a case in court and prove that the car should not
have been repossessed, it is often too late to save a job lost for lack of transportation.

Lenders, knowing they have this cudgel to wield against the consumer, often threaten repossession without
process as a way of forcing the consumer to comply with their demands, whether justified or not. This tactic
is especially common among huy here, pay here dealerships that act as both the lender and dealer.

In most contexts, the law does not permit private actors to take justice into their own hands; it discourages
vigilantism. The story of how policy makers permitted auto lenders to take these extraordinary measures is
long and interesting. Historically lenders, landlords, and others were permitted take action without judicial
process because of the weakness of the legal system.

The origins of the self-help remedy for creditors as embodied in today's law go back to the Dark Ages. Self-help
was tolerated because legal institutions were foo weak to prevent @i, ... The remedy had been totally abolished by

23
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the time of  the Norman Conquest, but the practical considerations involved in creditors’ needs to protect their
property caused its revival..

Secured creditors were permitted to take these extraordinary measures because the legal systems at the time
were weak and ineffective. Today our judicial system is well equipped to protect both consumers and credi-
tors. In other areas, there has been progress toward prohibiting unsupervised retaking of property by private
parties. Historically landlords were permitted to use self help to evict holdover tenants:

1t would seem that at common law the landlord had the right, afier the expiration of the tenant's term, to im-
mediately re-enter and take possession of the rented premises, and that in so doing a resort to force was legal,
provided no more force was uscd than was actually necessary to eject the tenant. It is manifest, however, that
proceedings of this kind would kave a tendency to cause breaches of the peace; and, in this country especially, it
zs more than probable that they would rrequently result from attempts by landlords to forcibly evict tenants who
were unwilling to peaceably and quietly surrender possession of premises®

In the nineteenth and twentieth centuries there vvas growing concern that tenants might be unfairly dispos-
sessed of their homes or, even if the landlord was entitled to possession, that the use of self-help to retake the
property would lead to violence. A discussion from a decision at the turn of the century by the Washington
State Supreme Court illustrates these concerns and is usefus i analyzing auto repossessions as well.

But this rule, which makes the landlord a law unto himself, is not conducive to good business principles or to
good order; and for that reason. is not looked upon with favor. The starutes of this state (§ 5527, Bal. Code),
provide a speedy, adequate, and orderly method for a landlord to obtain possession of his property upon failure
of the tenant to pay rent, or upon failure lo perform any other condition or covenant contained in a lease. These
statutes we think should be held to provide an exclusive remedy, notwith ling an agreement permitling pos-
session to be taken by force™

These obvious problems with the use of self-help led to widespread statutory reform in the area of landlord

tenant law. Judicial procedures were created that allowed an expedited judicial process to remove a tenant in
possession. Today the vast majority of states prohibit landlords from using self-help to evict residential ten-~
ants.”

Unfortunately, the law concerning the repossession of automobiles has not devgloped to the same degree. In
today’s society, a car can be just as important to a family’s survival as an apartment, and repossession without
the benefit of judicial process and law enforcement officials is just as likely to lead to violence as self-help evic-
tion. Every year, many car owners and those hired by secured creditors to repossess cars are injured or killed
during attempted self-help repossessions,”

¥ Wallace v. Chrysler Credit Corporation, 743 F Supp, 1228 (W.D.Va. 1990).

“ Entelman v. Hagood, 95 Ga. 399, 22 S.E. 545 (Ga. 1895).

“ Spencer v. Commercial Co., 30 Wash, 520, 71 P. §3 (1902).

= For more discussion see Randy G. Gerchick, Comment, No Easy Way Out: Making the Summary Eviction Process a Fairer and More Efficient Altemative Io Landlord Seif-Help, 41
UC.LA. L.Rev. 758 {1994).

 See, e.g., Dave Fehling, KHOU-TV News, Think Twice before using Deadly Force (broadeast Friday Nov. 30, 2007) {transcript available at FOX11AZ com) {(describing a car owner who
shot and killed a repo man mistaking him for a car thief and subsequently committed suicide, citing the tragedy in a suicide note); Fox News: Tot Tumbles From Repossessed Car (Sept.
8, 2007, available at foxnews.com) {a four-year-aid boy jumped out of a vehicle that was being repossessed); Cathy Spaulding, Arrest made following repo injury, Muskogee Phoenix
{OKla.] (2008 WLNR 8057037), March 31, 2008 {car owner was run over by repossession team); Steve Gonzalez, Jury awards man who drove goff cart info his cavalier while it was
being repossessed, The Madison St. Clair Record, June 28, 2007 (man awarded compensation after suffering disabling injuries in his attempt to stop a repossession); Brian Neating, Tow
Truck Death Probe Confinues, Times Union Albany, NY, Aug. 4, 2007 {tow truck driver struck and kifled man who was trying fo stop his car from being repossessed); Eric Rich and Haet
Harris, Hip-Hop Figure Killed After He Chased Tow Truck, Washington Post, Oct. 14, 2008; B01 {a man was shot and kilied trying to stop his car from being towed); Rebecca Catalan:
Crist's Towing Bill Gets New Name, St. Petersburg Time, March 29, 2007 {describing the naming of a bill to regulate towing after a car owner who was fatally shot by a tow company
owner); Jason Whitely, Wrecker passenger recounts deadly repo, KHOU-TV Local News {broadcast Friday July 8, 2007) (repo man ran over and killed a woman while trying 1o repossess
her car); Jennifer Hall, Local repo man takes friendly approach, Kansas City Star, B2, Sep. 15, 2007 {*friendly” repo man describes being hit by a car he was atlempting to repossess suf-
fering a broken pelvis, tom muscles, and internal bleeding); News 10 Now of Syracuse, Repo Worker Shot At {July 3, 2007, available at news10now.com); The Indy Channel, Officers:
Man Ejected, Died at Scene (July 8, 2007, avaiable at the indychannel.com) (man dies in accident after frying to evade repe man attempling to take his car)
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B. ABAN ON SELF-HELP REPOSSESSION

_ secured lender should be required to obtain a court order to seize a vehicle, and the seizure should be ac-
complished by law enforcement officials. This process would be similar to the existing system most jurisdic-
tions already have for obtaining and enforcing eviction orders and seizing personal property pursuant to a
court order. Such a system would both preserve the right of the consumer to raise defenses which might pre-
clude repossession, and also minimize the likelihood of injury and death for car owners and repossession em-
ployees compared to the use of self-help.

Currently the Blackfeet Tribe and the Navaho Nation prohibit self-help repossession on the reservation,” and
the District of Columbia allows repossession only with the permission of the consumer immediately prior to
the repossession.” In addition, until recently, Louisiana and Wisconsin also prohibited self-help repossessions.
Until 20086, the Wisconsin Consumer Act prohibited self-help repossession by auto lenders, and was lifted only
after intense lobbying by auto lenders.” The industry made two major arguments for lifting the ban: that self-
help repossession would only be permitted for automobiles, but not other personal property, and that con-
sumers often failed to appear at the court proceedings the lenders were required to bring before repossession.
As consumer advocates pointed out, this showed that the system was working: consumers who did not have
defenses or objections did not contest the lender’s case, while those who did object had a forum for resolving
their objections.” By analogy, advocates pointed out that no one would seek to eliminate the right to vote sim-
ply because voter turnout is often low.

Protecting consumers and the general public from the dangers of self-help repossession may add some cost to
lenders, but clearly would not cause a market failure depriving people of the ability to obtain cars and financ-
it During the almost 35 years that the prohibition on self-help repossession was in place in Wisconsin, fame
ilres were still able to buy and finance cars.

One argument that is sometimes advanced by those opposing requiring landlords and secured lenders to use
court action before depriving people of home and possessions is that a court action will reflect negatively
against the consumer. While there may have been some limited merit to this argument when public court
records were one of the few records available to potential lenders and landlords, it is much less applicable
today. The overwhelming majority of auto lenders will report a consumer default on the Joan and a subse-
quent repossession to credit reporting agencies. The repossession reflected on the consumer’s credit report
will likely have as much negative impact with potential creditors as a court action to take back the car.

C. ALTERNATIVE AND ADDITIONAL POLICY REFORMS FOR REPOSSESSION

‘While abolishing self-help repossession should be the primary policy means of protecting car owners and
public safety, alternative measures would bring at least some increase in fairness and safety. These alterna-
tives include requiring additional steps and warnings before repossession, regulating repossession agents
more strictly, and clarifying the lender’s liability for the acts of the repossessor. In addition, even if self-help
repossession is banned, consumers should be allowed to reinstate their loans after repossession and deficiency
Jjudgment abuses should be reformed.

hdinance # 81. Blackfeet Commercial Cade; Chp 4; Navajo Nation Code tit. 7, § 621.
.C. Mun. Regs. Tit. 16, § 118. .
+ or & discussion of the changes to the repassession law see Kelly Anderson and Steve Meili, Wisconsin's New Aufomobile Repossession Law, Wisconsin Lawyer, Vol. 80, No. 2, Feb.
2007. -
5 Letter from Stephen E. Meili, Clinic director of Wisconsin Law School's Consumer Law Litigation Clinic, to Wisconsin Governor James Doyle {March 27, 2006).

25



%

120

D. ADDITIONAL PROCESS BEFORE REPOSSESSION

Short of banning self-help repossession, requiring some process before repossession would provide consume
some protection. Many states require some notice to the consumer before repossession, and Illinois and Wis-
consin require that the creditor send not only a notice to the consumer of the default and pending reposses-
sion, but also provide the consumer a way to dispute the repossession. If the consumer asserts defenses, the
creditor must go to court before repossessing the car. While this creates a process for the consumer to dispute
a seizure, it is difficult to expect the consumer to ask to be sued, which is essentially what the consumer must
do to dispute the matter.

E. RIGHT TO CURE

Repossession is generally available to creditors as soon as the consumer is in default. If a consumer is a day
late on the car payment, the secured lender may take the car. Some states provide a “grace period” before the
secured creditor may accelerate the debt and commence repossession. This can be helpful, but often the con-
sumer is unaware of his or her exact rights in such a situation.

More helpful is the law in many states that, before a lender may repossess the vehicle, it must first provide the
consumer with a notice of the default and the right to pay the missed payment and late fees within some pre-
scribed time, such as 10-20 days.” This is also known as “curing” the default. The lender may not proceed
with repossession until after the time to cure has passed.

The right to cure can help low-income families keep their cars and avoid costly repossessions. It also benefits
lenders: if the lender’s goal is to receive payments on car loans, rather than to repossess and resell cars, th
right to cure restores a car loan to performing status. Tt also means that the lender or repossession agent does
not have to undertake a costly and often dangerous repossession.

F. PROHIBITION AGAINST PROCEEDING WITH REPOSSESSION IF CONSUMER OBJECTS

Many, although not all, of the deaths and injuries that have arisen during vehicle repossessions have occurred
when the repossession agent was trying to repossess the vehicle over the consumer’s objection. This scenario
is certainly the most dangerous, with two private parties, each of whom may be armed, trying to wrest con-
trol of a 2,000 Ib. vehicle that may be moving at a high speed.

In a number of states the courts have held that a repossession agent who proceeds with a repossession over
the consumer’s objection can be liable to the consumer for breach of the peace. This rule only creates poten-
tial civil lability, however, plus a rule is stronger if’ it is stated explicitly in a state statute. While prohibiting
self-help repossession altogether is preferable, it would probably save a number of lives if state law made it
clear that a repossession agent must discontinue the repossession if the consumer objects in any way.

% Jurisdictions providing a right to cure include Colorado, Connecticut, District of Columbia, lowa, Kansas, Maine, Massachusetts, Missouri, Nebraska, New Hampshire, Puerto Rico,
South Caroling, South Dakota, Virginia {although very weak- no notice required) and Wisconsin.
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RIGHT TO REINSTATE

After a secured lender has repossessed a family’s car, the car is typically sold. The consumer has a right to re-
deem the vehicle by paying the total loan amount, including fees and costs associated with the repossession.
Such a right is seldom of much use to low-income families as the money to pay off the full balance owed on
the car is rarely available.

A more usetul policy is the right to reinstate the loan. This allows the consumer to pay only the missed pay-
ments along with late fees and costs of repossession, and then get back the car and reinstate the loan?” An
important part of the right to reinstate is that the lender must promptly notify the consumer of the right
within a few days of the repossession. After receiving the notice, the consumer typically has fifteen to twenty
days to reinstate the loan.

H. REGULATION OF REPOSSESSORS: LICENSING AND BONDING

Repossession by private entities is a dangerous and all too often deadly activity. While banning self-help re-
possession is the ideal way to address these issues, at a minimum, repossessors should be required to be li-
censed and bonded in every state where they operate. Several states already require licensure.™ While no
panacea, strict licensing would allow continuing education of those engaged in repossession work as to the
duties and dangers. Those who viclate state regulations or have a history of criminal activity could be denied
the right to repossess.

Il idition to licensing, those engaged in repossession should be required to post sizable bonds, allowing for
compensation to victims of illegal repossessions, even if' the repossessor lacks sufficient assets to compensate
those harmed. Bonds also provide another set of eyes to monitor the activities and compliance of the repos-
sessor, as the bonding company has a very real interest in seeing that the repossessor behaves properly.

{, CREDITOR LIABILITY FOR ACTIONS OF REPOSSESSORS

Creditors typically claim that they are not lable for the bad acts of the repossessors they hire. They claim
that the repossessor is an independent contractor, not under the creditor's direct control. Because self-help is
such an extreme remedy, the creditor ought to remain lable for the actions of those hired to carry out its re-
possessions. Many court decisions® and the UCC’s Official Comments support the view that the lender is re-
sponsible for the repossessor’s actions.™ However, it would be helpful to make this explicit by statute, as

already the case in the District of Columbia.”!

J. ANTI-DEFICIENCY STATUTES

A lender, after repossessing a car, typically sells it, applying the sale proceeds to the debt, which now includes
not only the amount still owed under the loan, but also the costs of the repossession, storage, and other costs.
The consumer remains responsible for this amount, known as the deficiency. The deficiency is often astro-
nomically high, reflecting the inflated price of the car when it was sold to the consumer, the extremely low
arice produced by the lender’s unsupervised sale, and the costs of the other added charges.

o Jurisdictions with a right to reinstate include: Cafifornia, Connecticut, District of Columbia, Hlinois, Maryland, Mississippl, New York, Ohlo, and Wisconsin,
* Jurisdictions that require repossessors lo be licensed include Hawaii, Maine, Michigan, Nevada, New Mexico, Oregon, and Pennsylvania

5 See National Consumer Law Cenler, Repussessions § 13.10.4 (6th ed. 2005 and Supp.).

® Official Comment 3 to U.C.C. § 9-609.

o D.C. Code § 26-3812(d)

2
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A number of states have anti~deficiency statutes that prohibit the creditor from both retaking the car and the
seeking a deficiency. Such statutes protect consumers from the low prices resulting from repossession sales
and from e

essive attorneys’ fees, storage, and repossessor fees. They also discourage dealers and lenders

from structuring transactions with excessive car prices, as the lender may have to rely upon the sale of the

collateral to cover the amount owed.

Unfortunately, existing statutes typically only apply to deficiencies or sales of $1000-2000," making them
largely irrelevant to today’s used car market. Most of these statutes were enacted over 30 years ago, and have
never been adjusted for inflation. A statute protecting transactions under $2,000 in 1970 when adjusted for
inflation, would apply to transactions under $11,098.09 in 2008.% Existing or any new anti-deficiency statute
should reflect modern prices and should then be indexed for future inflation.

Currently, the $1,000 to $2,000 cap in most anti-deficiency statutes refers to the original cash price of the ve-
hicle. This is somewhat arbitrary and could even lead dealers to price cars over any limit, Even if the statu-
tory amount is increased to $10,000, a car that sold for 9,000 would not be subject to any deficiency, while a
car sold for $11,000 would be subject to a full deficiency. This would be true even if more money is still owed
on the less expensive car. One potential improvement is to make anti-deficiency statutes applicable to all po-
tential deficiencies, up to the statutory amount. The amount would apply to the potential deficiency owed,
rather than the sales price. The lender would only be entitled to the portion of any deficiency that is above
the statutory amount.

Anti-deficiency statutes which require the lender to elect between seeking repayment of the entirve debt and
retaking the vehicle discourage the lender from using the possibility of repossession as a threat to intmid!
consumers, The statutes also provide incentives for the lender to take good care of the vehicle if it is repos-
sessed and attempt to get the best price possible when it is sold. If' the lender instead elects to seck repayment
of the debt rather than repossession, the consumer still has transportation to keep a job in arder to repay the
lender.

Some anti-deficiency statutes that attempt to force the creditor to elect between repossession and pursuing the
debt leave an enormous loophole: They allow the creditor to accomplish exactly the same result by obtaining
a money judgment on the debt and then forcing a judicial sale of the car®* Statutes that intend to force the
lender to elect between these two options should specify that if the lender brings an action on the debt rather
than repossessing the car, then the car is not subject to seizure.”

 Ala, Code § 5-10-13 (§1000); Ariz. Rev. Stat, Ann. § 44-5501(B) (81000}): Colo. Rev. Stat. § 5-5-103(2) {33000}, Conn. Gen. Stat. § 36a-785{(g} {motor vehicies and boats with aggre-
gate cash prices of more than $2000); D.C. Code § 28-3812 (consumer protection) (§2000); Fla. Stat. § 516.31 {$2000): idaho Code Ann, § 28-45-103 (31000); Ind. Code § 24-4.55-103
{81000, but adjusted periodically); Kan. Stat, Ann. § 16a-5-103(2) {$1000); Me. Rev. Stat. Ann. tt. 8-A, § 5.103(2) ($2800); Md. Code Ann., Com. Law § 12-626 {West) {refall instaliment
sales} {Op. Md. Atty Gen., Consumer Cred. Guide § 97,933, 1978 Md. AG LEXIS 46 (Md. Atty Gen. June 6, 1978} interprets this statute te prohibit deficiency judgments, unless the
agreement permitted them and sither the price of the goods exceeded $2000 or the consumer exercised the statutory right to request a public auction; Md. Code Ann, Com. Law § 12-
921 (revolving credit) and § 12-115 {West) (foans secured by goods) contain similar language): Mass. Gen. Laws ch. 255, § 13J (conditional sales, loans} (82000}, Mass. Gen. Laws ch.
2558, § 20B {motor vehicle retall instaliment sales) {$2000); Mass. Gen. Laws ch. 255D, § 22 (retail instaliment sales and services) ($1000) (all three Massachusetts statutes provide that
if collateral is destroyed or damaged prior to repossession, then the doliar fimitations do nof apply with regard to insurance proceeds); Minn. Stat. § 3256G.22 ($5700 as of May 1, 2004,
and subject to periodic adjustment); Mo. Rev. Stat. § 408.556 (no deficiency if the original amount financed was less than $500); Neb. Rev. Stat. § 45-1054(2) ($3000); Okla. Stat. fit. 14
§ 5-103(2) ($1000; subject fo adjustment under Okla. Stat. tt. 14A, § 1-108); S.C. Code Ann. § 37-5-103 (§1500; subject to adjustment under S.C. Code Ann. § 37-1-108(6)); Utah C¢!
Ann. § 70C-7-101 ($3000); W. Va. Code § 46A-2-119(2} ($1000); Wis. Stat. § 425.209 {Consumer Act} ($1600); Wyo. Stat. Ann. § 40-14-503 ($1000).

5 CPl infiation calcutator available at hitp://data.bls.govicgi-binfcpicale.pl.

% For further discussion of this issue see National Consumer Law Center, Repossessions § 124.7 (6th ed. 2005 and Supp.)

% See, eg. Ariz. Rev. Stat. Ann. § 44-5501(C}; Colo. Rev. Stat. § 5-5-103; Conn. Gen. Stat. § 36a-785(h}; D.C. Code § 28-3812(e)(7) {consumer protections); Idaho Code Ann. § 28-46-
103; Minn. Stat. § 325G.22; 5.C. Code Ann, § 37-5-103; W. Va. Code § 46A-2-119; Wis. Stat. § 425.209; see also U.C.C.C. § 5.103(6) (1968), U.C.C.C. § 5.103(7} (1974); Official Com-
ment 6 to U.C.C.C. § 5.103 (1968); Official Comment 7 1o U.C.C.C. §5.103 (1974).
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RECOMMENDED FEDERAL

POLICY IMPROVEMENTS

A. ENACT A FEDERAL AUTOMOTIVE INFORMATION REPORTING ACT (FAIR)

One difficulty faced by policy makers, researchers, and others interested in the issue of auto finance is a lack
of useful data about current and past auto sales and finance. Such information could play an invaluable role in
determining the existence of discrimination in auto lending and sales, the availability of credit at fair rates,
and other matters of importance to consumers and policy makers.

Auto sales and finance transactions are often structured in an intentionally complex and confusing way. Typi-
cally the dealer focuses the consumer’s attention on monthly payments, giving the dealer great discretion in
other terms such as the interest rate, sales price, and add-ons. If a consumer seems particularly concerned
about one of these other areas of the transaction, the dealer will adjust the terms the consumer is not focused
up  Accordingly, it is important that any proposed data reporting system capture all this information to

pei st true understanding of the transaction,

A Federal Automotive Information Reporting Act (FAIR Act) could address this gap by creating a data collec-
tion system for automobile financing similar to the existing federal data collection for mortgage transactions
under the Home Mortgage Disclosure Act (HMDA). Data collection should include race, gender, income,
lender information, Jocation, disposition of application, credit score, loan to value ratio, make/model of car,
and terms of loan including- price of the car, amount financed, interest rate, down payment, dealer markup,
add-ons, and length of the loan.

This data collection would greatly increase our understanding of the auto finance market. Currently, some in-
formation is available from proprietary sources, but the FRB is the main source of information now available
publicly. Its monthly statistical releases on Finance Companies (G.20) and Consumer Credit (G.19) provide
only limited information about auto finance. These releases are created from a voluntary report collected from
a sample of finance companies. The raw data itself is not released; rather the information collected is used to
create estimates which are then released. The FRB's Survey of Consumer Finances (SCF), issued every three
years, includes financial information about U.S, families and looks at the terms of debt as well as how the
lender was chosen and other relevant information. It is also based upon voluntarily supplied information, so it
fails to capture negative information which lenders or dealers may be reluctant to share. Neither the monthly
releases nor the SCF links information to particular lenders, so they do not allow analysis of individual
lenders’ practices.
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Publicly and privately available data lack information about a borrower’s race or other characteristics that may
be used by lenders to discriminate against particular consumers. Ending discrimination against consumers
the basis of such personal characteristics was the reason for the creation of the Equal Credit Opportunity Ac
{ECOA).% As discussed in section 111 A, several class actions and academic studies have identified the auto fi-
nanee’s disparate impact on minorities in vehicle financing.

One hurdle to obtaining race-based data is the FRB's Regulation B, implementing the ECOA. Regulation B
prohibits non-mortgage lenders from asking about or documenting a consumer’s race, in order to stop racial
discrimination. As several commentators including the Government Accountability Office have noted, requir-
ing lenders to collect and report such data could actually assist in stopping discrimination.”

An exception to Regulation B's prohibition on asking for or documenting of racial information has been estab-
lished for mortgage lending. The Home Mortgage Disclosure Act (HMDA) and the FRB’s Regulation C man-
date that lenders collect certain information about their mortgage lending. This data provides information
about individual lenders, and is also used to create reports for different geographical areas related to census
tracks. In addition to acting as an aid to document and end discrimination, the data is also intended to aid the
US housing market in general by showing if lenders are meeting the housing needs of the communities they
serve and ways in which public and private funds may be used to better the market.

While very useful, the HMDA data collection also suffers from limitations. The data collected includes the
type and purpose of the loan, the amount of the loan, the applicant’s race, ethnicity and sex, and, for higher
interest rate loans, the difference between the loan interest rate and the rate for comparable treasury securi-
ties. The data collected does not include other very important information about the transaction, such as loan
to value ratios and credit score. A primary reason for omitting this information appears to be a concern
consumer’s privacy. The issue was addressed in a Federal Reserve Bulletin:

The potential for compromising consumer privacy is also a consideration. More than 90 percent of the
loan records in a given year's HMDA data are unique — that is, an individual lender reported only one
loan in a given census tract for a specific loan amount. These unique loan records can be matched with
other publicly available information, such as property deed records, to determine the identities of individ-
ual borrowers. With such a match, any data item in the HMDA data, such as loan pricing, becomes pub-
licly known. .. Expanding HMDA to include data items such as credit scores that may be considered
highly personal would Iikely also raise privacy concerns®

The issue of privacy would not present the same obstacles in the area of auto finance. There are over 250
million cars registered in the United States.™ About 44 million used cars and almost 17 million new vehicles
are sold each year.” The majority of these transactions are financed, with many more applications than com-
pleted transactions. By contract, in 2004, HMDA disclosures revealed only about 28.1 million applications for
home mortgages.™ In addition, much less information about auto sales and financing is typically available

s the purpose of this Act te require that financial institutions and other firms engaged in the extension of credit make that credit equally available to ai! creditworthy customers with-
out regard to {sex, marital status, race, religion, nationat origin and age}.” Equal Credit Oppertunity Act, Pub. L. No, 83-495, S 502, 88 Stat. 1521, 1521 (1974).

.8, Government Accountability Office, Fair Lending: Race and Gender Data Are Limited for Nonmorigage Lending, GAC-08-698(June 2008},

s For a discussion of HMDA and its usefuiness in proving credit discrimination see National Consumer Law Canter, Credit Discrimination §4.4.5 (4th ed. 2005 and Supp.).

5 “New Information Reported under HMDA and its Application in Fair Lending Enforcement,” Federal Reserve Bulletin, Summer 2005, p. 367.

% U.8. Department of Transportation, Research and tnnovative Technology Administration, Bureau of Transportation Statistics, National Transportation Statistics, avallable at

hitp /] icati ional_t jon_statistics.

7 Atomative News Data Center, CNW Marketing/Research, and ADESA Analytical Services.

7 “New information Reported under HMDA and its Application in Fair Lending Enforcement,” Federal Reserve Bulletin, Summer 2005,
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publicly when compared to real estate transactions. The higher number of auto loans made each year and the
| thatless information about most auto finance transactions is publicly available would make it less likely
trmat particular data could be tied to an individual transaction.

B. BAN ARBITRATION CLAUSES IN AUTO SALES AND FINANCE TRANSACTIONS

Arbitration clauses, inserted in the fine print in many consumer contracts, require that any dispute the con-
sumer may have with the business must be submitted to arbitration rather than court. Car dealers use arbitra-
tion clauses not to settle disputes efficiently, but to rob consumers of any effective means to challenge dealer
fraud.™

Car dealers draft arbitration clauses for the purpose of weakening consumers’ ability to bring legal claims.
The clause often bans consumers from seeking class-wide relief, prevents them from utilizing remedies
granted by state law, and forces them to pay the dealer’s attorney fees if the arbitrator does not rule for the
consumer. Decisions made by arbitrators are typically not public, and are not subject to appeal even if the ar-
bitrator fails to follow the law.

Unlike the nation’s court system, which serves the public function of dispensing justice and is supported by
public funds, arbitration is a pay-as-you-go system. Arbitration can cost the consumer thousands of doHars a
day, as the arbitrator charges the parties hundreds of dollars an hour. 1t is typically difficult to engage in legal
discovery of the dealer’s files and practices in arbitration. The dealer also picks the arbitration service
provider that picks the arbitrator. Because of the limitations of arbitration, and the costs involved, many con-
sumer attorneys are unwilling to represent consumers if they are bound by an arbitration agreement.

Arprtration clauses also injure the public at large. Unlike court proceedings, arbitration decisions are not mat-
ters of public record, and the arbitration hearings are conducted in private. As a result, the public is unable to
avail itself of the knowledge of bad actions by dealers and financers. While dealers and finance companies
may develop an understanding of the results arbitrations produce because of their repeated involvement in
arbitrations, the public and consumers are unable to see if justice is served.

Arbitration clauses are so widespread that it is often impossible to buy a car without signing an agreement
giving up one’s right to go to court if’ problems develop.™ The dealer’s arbitration clause also typically ap-
plies to the auto lender, eliminating the consumer’s ability to sue it as well,

Ironically, car dealers themselves admitted the unfairness of arbitration clauses when they successfully lobbied
Congress to prevent auto manufacturers from imposing arbitration clauses on dealers.” The dealers argued
that the arbitration clauses deprived them of important rights and that they suffered from unequal bargaining

power when negotiating with the manufacturers.

Clearly the transaction between the low-income consumer and a car dealer or finance company is even more
unequal. The use of arbitration agreements in auto sales and finance agreements should be banned. There is
currently pending federal legislation to ban arbitration clauses in auto sales.™

™ For more detafled information about the abusive use of arbitration in consumer contracts, see National Consumer Law Center, Consumer Arbitration Agreements {5th ed. 2007),

; Semntanie Mencimer, The Quest for 3 Car, Sans Arbitration Clause, Mother Jones, December 14, 2007 {describing the author's unsuccessful attempt to buy or finance a car without en
on clause).

* St the testimony of Gene Fondren, President of the Texas Automobile Dealers Association, before a U.S. Senate Subcommittee on March 1, 2000

™ See HR, 5312, the Automobile Arbitration Faitness Act of 2008, introduced February 7, 2008.

For more information abaut ongoing efforts to ban arbitration clauses in auto transactions see the website of Consumers for Aute Reliability ang Safety: htip:/iwww.carconsurmers.com.

3
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C. IMPROVE THE FTC'S “USED CAR RULE"

The FTC “Used Car Rule” requires dealers to disclose what, if any, warranty comes with the vehicle on a
“buyers guide” posted on the vehicle. The Rule was created in response to an investigation by the FTC’s
Seattle office in the early 1970°s and a subsequent report urging that the FTC require dealer inspections, dis-
closure of known defects, and mandatory warranties.”™ After years of soliciting public comments and holding
public hearings across the country, the FTC staff recommended mandatory inspections and disclosure of de-
fects of certain mechanical and safety components. The FTC's original version of the rule, issued in 1981,
would have required disclosure of known defects, but it never went into effect. After a Congressional veto, lit-
igation holding the veto unconstitutional, and a change in leadership at the FTC, the Commission issued a
greatly watered-down rule.

In its current form, the rule requires a somewhat misleading disclosure about whether a vehicle comes with a
warranty, but it does not require dealers to inspect used cars or even to disclose defects they know about. The
rule thus fails to provide any significant protections for buyers of used cars.

Even though the rule in its current form is ineffective, a strengthened Used Car Rule could be a powerful force
toward eliminating unfairness and deception in used car sales. The FTC is presently reviewing the rule, so
now is an opportune time to examine the possibilities for improving it. The rule should be amended™ so as to:

B Require dealers to inspect used vehicles prior to offering them for sale.
B Require dealers to provide written disclosure of known defects and prior use.

B Require dealers to check with warrantors to ascertain whether any warranty on the vehicle, includ-
ing the manufacturer’s warranty, is still in effect and not void due to prior damage or other cor
tion, and accurately report that information on the Buyer’'s Guide.

W Require auto dealers to check the Vehicle Identification Numbers (VINs) of used vehicles they offer
for sale, in the National Motor Vehicle Title Information System (NMVTIS) database, and disclose
essential information from NMVTIS on the Buyer’s Guide.

B Require dealers to provide more detailed, complete disclosures.

B Require auto dealers to provide a separate Buyers Guide, placed on the driver's side of the wind-
shield, warning prospective buyers when either 1} a vehicle is designated in NMVTIS as “salvage,”
“flood,” “junk” “rebuilt” or otherwise totaled, or 2) the dealer knew or should have known a vehicle
was totaled by the insurer or self-insured entity.

B Remove language from the existing Buyers Guide, regarding “AS IS- NO DEALER WARRANTY”
sales, which presently states that “THE DEALER WILL NOT PAY ANY COSTS FOR ANY RE-~
PAIRS. The dealer assumes no responsibility for any repairs regardless of any oral statements
about the vehicle.” This language is inherently misleading because it lends credence to the false
notion that the dealer may misrepresent the condition of the vehicle with impunity. It goes beyond
allowing dealers to disclaim implied warranties and creates the false impression they can lie to con-
sumers about the condition of the vehicle or the dealer’s intent to repair the vehicle and that, if
they check that box on the Guide, they avoid any liability for their statements.

7 For a discussion of the development of the Rule and the ways in which the original Rule was weakened see Mulock, Bruce K., The FTC's Used Car Rule, Published by the Congres-

sional Research Service, Library of Congress, updated Oct. 14, 1383, CRS Report Number : 1881159, available at: hitp:/digital iibrary.unt. herule fj
on behalf of Consumer Action, Consumers for Auto Reliability and Safety, Consumer Federation of America, Consumer Federation of California, National Consumer Law Center on b
of ifs low income clients, 11.S. Pubiic Interest Research Group, and the Watsonville Law Canter, available at: http:/iwwe. £0015.htm.

™ For a more complete discussion of the needed changes 1o the Rule see the Comments in response to the FTC's request for comments as part of ifs review of the rule filed on behalf of
Consumer Action, Consumers for Auto Reliability and Safety, Consumer Federation of America, Consumer Federation of Califomia, National Consumer Law Center on behalf of its low in-
come clients, U.S. Public Interest Research Group, and the Watsonville Law Center, available at: hitpi/iww 00015.hm.
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B Preclude 50/50 Warranties or other dealer warranties where dealers represent they will split the
cost of repairs with the customer, as qualifying as a warranty under the Buyer's Guide. Such war-
ranties are inherently deceptive. What appears to be warranty coverage is in fact illusory, as the
warrantor can recoup all of its costs for a given “warranty” repair simply by inflating its total
charge for the repair so that the consumer’s portion covers the warrantor’s entire cost.

W Require auto dealers to provide a completed translation of the Buyer’s Guide in the language used
to negotiate the contract.

W Prohibit the sale of rebuilt wrecks and other problem vehicles as “certified” used cars.

B Strengthen enforcement of the Rule, and make enforcement of the Rule a top priority for the
agency.

D. PERMIT MODIFICATION OF CAR LOANS IN BANKRUPTCY

The United States Bankruptcy Code allows bankruptey judges to modify both unsecured and secured loans.
The modification may change the payment amount, defer payments, or even eliminate the creditor’s lien.
Modification may allow the consumer to keep an item that is acting as security on a loan and yet reduce the
monthly payment. This in turn may make monthly payments affordable, allowing the consumer to keep prop-
erty that other would have been taken by the lender.

In 2005, significant changes were made to the Bankruptcy Code, including restrictions on bankruptcy courts’
ability to modify auto loans. Before the law changed, if a consumer owed $12,000 on a car loan and the car
wamqnly worth $5,000, the creditor’s secured claim was reduced to $5,000. This was the amount of the debt
tht  vas backed by the collateral that the creditor could take if the debt was not paid. The remaining $7,000
was an unsecured claim, and only a portion of that might be paid through the bankruptcy case. Importantly,
the consumer in bankruptcy could retain the car by paying off only the $5,000 secured claim. In a chapter 13,
that could be paid out over a period of years.

Through the efforts of the auto finance industry, the law was changed so that auto loans made within 910
days of the bankruptey can no longer be modified in this way. Some courts have even held that negative eq-
uity from a prior trade-in also may not be modified ™

This 2005 change has encouraged reckless lending. Creditors know that a borrower wishing to keep the fam-
ily car in bankruptcy will have to pay the full $12,000 debt, even though the creditor’s collateral is only worth
$5000. As a result, creditors are more willing to finance cars at inflated prices--the same practices that con-
tributed to the home mortgage crisis.

Bringing the bankruptcy law back to its pre-2005 language would eliminate the incentive for lenders to over-
look consumer overcharges and roll-overs of negative equity. Instead, lenders would be likely to police deal~
ers’ unnecessary add-ons and roll-overs of negative equity. Such a change would also keep many consumers
in their cars, while still repaying to lenders the actual value of the car. Allowing families to keep their cars
would help keep those families self-supporting.

[ A

mare information regarding this issue see: National Consurner Law Center, Consumer Bankruptcy Law and Practice 11.6.1.4 (8th ed. 2006 and Supp.)
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E. THE NATIONAL MOTOR VEHICLE TITLE INFORMATION SYSTEM

In 1992, Congress passed a bill mandating the creation of the National Motor Vehicle Title Information Sy
tem to consist of a database designed to aid in the tracking and analyzing of vehicle title histories. States,
Jjunk yards, and insurance companies would be required to report on totaled vehicles. Car buyers would be
able to access the database to determine if’ a car they are thinking of purchasing is a salvage vehicle or a
stolen vehicle. Originally, the Department of Transportation was charged with developing and implementing
the system. In 1996 that responsibility was moved to the Department of Justice.

Despite the many years since the legislation was passed, little progress had been made in creating this useful
systern. In 2008, a number of groups including Consumers for Auto Reliability and Safety (CARS) and Public
Citizen brought a court action seeking to force the Justice Department to create the database. These groups
obtained a court order requiring the Department of Justice to proceed with the database.™ As the system be-
comes operational, new issues have arisen.

Some states, particularly California and New Yoik, are reluctant to provide information te the database as they
currently sell the same information to private reporting services for a profit."’ Reports can be difficult for con-
sumers to understand because of the myriad of "brands” that states use to designate cars that have been sal-
vaged, totaled, rebuilt, flooded, or otherwise damaged or cnanged. Consumers must access the database
through private vendors. There is a fee for consumers to access the information and, at least for one vendor,
that fee is payable only by credit card.

For the system to be effective all states and other required entities must contribute information. The informa-
tion should be available to consumers at a reasonable fee with a variety of payment methods for those without
a credit card. Consumers should not have to pay higher prices than dealers or other volume purchasers ¢ 1e
information. Most importantly, as described in section VHI C, a NMVTIS report should be posted on everTy
car for sale by a dealer. This would eliminate the need for the consumer to purchase the information and have
the information available at the time and place it would do the most good.

F.ADJUST TILA'S JURISDICTIONAL AND STATUTORY DAMAGE AMOUNTS FOR INFLATION

As described in section II B, the Truth In Lending Act (TILA) requires creditors to disclose credit terms of
auto finance and other credit transactions. While TILA's promise of enabling consumers to shop for credit
has not been as successful as it could have been, it does give consumers essential information about a transac-
tion’s credit terms of a transaction before they bind themselves to those terms.

But today TTLA contains an enormous loophole. It applies to car transactions only if the amount financed is
$25,000 or less. Dealers need not provide TILA disclosures if the amount financed exceeds $25,000. The
$25,000 cap was part of the 1968 bill that became TILA, and has not been updated in the 41 years since then.

While $25,000.00 was a large amount in 1968 and would have covered almost any conceivable car purchase,
today TILA does not apply to many transactions involving rather modest cars. Moreover, because the limit
applies to the amount financed and not the car’s sale price, negative equity from a trade-in, expensive service
contracts, and other add-ons can bring the amount financed above $25,000 even if the car’s sale price is well
under that amount. For a large and growing percentage of car sales, federal law no longer requires that even
the most basic disclosures about the credit terms be given to the buyer.

# For more inf lon see: hitp:/fwww citizen orgfi aseDetalls.cfm?ciD=457.
% Christopher Jensen, A Used-Car Promise Flnatly Defivered, New York Times Blog, January 29, 2009, available at hitp:iiwheels.blogs.nytime: 297a-used-car-p £
nally-delivered/.
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TILA also provides for statutory damages when key disclosure requirements are violated. These minimum

nages encourage the buying public to help enforce the Act’s important protections. This is critical, since a
arsclosure violation is likely to be repeated in thousands of other transactions. In order for the statutory dam-
ages to provide an incentive for consumers to help police the marketplace and discourage dealers and lenders
from violating the Act, the damages must be sufficiently high. Unfortunately, the $1000 statutory damages
amount for car loans has also remained unchanged since 1968 (although the amount has increased for mort-
gage loans).

If TILA's $25,000 coverage limit were adjusted for inflation since 1968, it today would be over $182,000.%
The $1,000 statutory damages amount would be over $5,000. Not only should these amounts be increased
today to reflect this inflationary change, but this increased amount should also be indexed for future inflation.

G.  STRENGTHEN THE MOTOR VEHICLE INFORMATION AND COST SAVINGS ACT

The Motor Vehicle Information and Cost Savings Act (MVICSA) outlaws odometer fraud, requires important
disclosures, and regulates the method of transferring a vehicle’s title® Over 20 years ago, the National High-
way Traffic Safety Administration (NHTSA) exempted from many of these requirements for vehicles over 10
years old and also vehicles with gross vehicle weight ratings over 16,000 pounds from many of these require-
ments.**

At the time, cars over 10 years old were thought to have such little value that odometer tampering would have
little impact on the vehicle's price. But today 10 year old cars are better built and have significantly longer
usefu] lives. Many still have significant market value after ten years if they are low-mileage, so fraudulent

dd s and wholesalers have an economic incentive to roll back the odometer. Thus these older cars today are
targets of odometer fraud which can cause considerable consumer injury. Buyers of these cars need the same
protection under MVICSA as buyers of newer used cars.

The 18,000 pound exclusion was drafted to exempt commercial buses and trucks, which are often sold with
much more extensive maintenance records than private vehicles, providing a check against odometer tamper-
ing. But today this exemption also applies to larger recreational vehicles (RVs). The higher market value of
these RVs makes them even more tempting targets for odometer fraud than passenger cars, and there is no
reason to exempt RVs purchased for consumer use from MVICSA's protections. All motor vehicles for con-
sumer use should be covered by MVICSA.

The NHTSA exemptions should be amended to provide coverage under MVICSA for vehicles less than
twenty years old and all vehicles for consumer use, regardless of weight,

In addition, a number of courts, taking a strained view of MVICSA's legislative language, have found that
consumers can sue dealers who intentionally violate the Act only if the dealers’ fraudulent intent was to sell
cars with spun odometers, not a fraudulent intent to sell cars with undisclosed salvage, daily rental, or other
serious titling defects. This makes no policy sense, and should be changed by a statutory amendment to clar-
ify language that other courts have correctly read—that parties are liable under MVICSA if they violate the
Act with intent to defraud, even if the fraud takes a form other than odometer tampering,

B

Comments of the National Consumer Law Center o the Board of Governors of the Federal Reserve System, 12 CFR Chap.lf [Docket No. R-1180] regarding the Economic Growlh
and Paperwork Reduction Act ‘EGRPRA" available at: hito: itiath tand_ final.pdf.
* For more information about the MVICSA see National Consumer Law Center, Automobile Fraud § 4 {3d ed. 2007).
S 49 CFR §580.17
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Mr. RUsH. Thank you very much.
The chair now recognizes Mr. Keith Whann from the National
Independent Automobile Dealers Association.

TESTIMONY OF KEITH WHANN

Mr. WHANN. Mr. Chairman, members of the subcommittee, it is
my pleasure to offer oral testimony on behalf of myself in my ca-
pacity as general counsel to the National Independent Auto Dealers
Association here today.

My career in the motor vehicle industry has spanned the last 25
years while NIADA has represented independent, non-franchised
motor vehicle dealers for over 60 years. NIADA and its State affili-
ated associations represent more than 20,000 dealers located across
the United States. We recognize how vitally important the motor
vehicle industry is and the impact the used motor vehicle segment
of the industry has on our economy. There are currently about 249
million motor vehicles on the road, the median age of which is ap-
proximately 8-1/2 years. There are approximately 40 million retail
used motor vehicle transactions per year roughly split between
franchised dealers, independent dealers and private individuals.

Used motor vehicles, because of what they are, carry a history
of use and condition. During the process of trade among these vehi-
cles, consumers and dealers alike need access to accurate, timely
information about the history and condition of the vehicles. This in-
formation affects how much either will pay for the vehicle. This is
particularly important to consumers because outside of housing, it
often represents the largest single purchase that they will make.
In a dealer’s case, his ability to pass on timely and accurate infor-
mation to a consumer means the difference between developing a
consumer that will refer new business to him and having a con-
ic,lumer full of ill will who at a minimum drives business away from

im.

It should be no secret that the motor vehicle industry is one of
the most heavily regulated in the country with a maze of overlap-
ping and sometimes conflicting federal and State legislation and
implemented regulations. Unfortunately, the good intentions that
inspired these efforts have in large part created an increase in the
cost of motor vehicles and in many instances led to confusion on
the part of the consumer and frustration for dealers. Nevertheless,
tens of thousands of businesses have developed practices and proce-
dures that allow them to carry on commerce within the confines of
those restrictions. Therefore, we do not advocate comprehensive
overnight change in this area but gradual change is needed for the
benefit of both the consumer and the dealer. I will be happy, Mr.
Chairman, to work on behalf of NIADA with those responsible for
making the changes if that should be your desire.

My entire professional career has focused on motor vehicles, con-
sumer protection issues and the motor vehicle industry as a whole.
In considering my written testimony, I realize I could discuss doz-
ens of issues affecting consumers in the used motor vehicle indus-
try including everything from advertising issues and car buyer bills
of rights to spot deliveries in the finance and insurance process as
a whole, all of which would have merit. However, I elected to com-
ment upon four issues that are currently at the forefront of the
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motor vehicle industry at the national level: warranties, including
what they are and how they are created and disclosed, the FTC
Used Car Rule, including the content of the form itself and com-
plications that arise from its completion, financing of motor vehicle
transactions, and the tax treatment of a buy-here, pay-here trans-
action.

Touching on this last issue, in these uncertain economic times,
it has become increasingly difficult for capital to flow from lenders
to credit-impaired consumers for the purchase of a used motor ve-
hicle. A person’s credit can become impaired for various reasons,
often as a result of some event over which they have no control
such as loss of a job, health-related issues or other family cir-
cumstances. Likewise, new families just starting out may not have
established credit and may have difficulty obtaining financing. For
all of these people, a car is not a luxury but a necessity. Because
of these considerations, I am suggesting that a mechanism needs
to be implemented as soon as possible to incentivize sales of used
motor vehicles. An easy and inexpensive way to accomplish this is
to permit used motor vehicle dealers like similarly sized businesses
to utilize a modified cash or installment sale method of accounting
for transactions that the dealers finance for their customers. Per-
mitting such modification would provide customers with impaired
credit or no credit access to additional financing sources for their
used motor vehicle purchases.

While preparing for this hearing, I could not help reflect on in-
stances where at least at first impression cooperative resolution of
competing issues might not have seemed possible. Working with
the National Highway Traffic Safety on the implementation of the
Anti-Car Theft Act of 1992 with representatives of the IRS to de-
velop an audit technique guide for the used motor vehicle industry
and with representatives of the FTC in interpreting the FTC Used
Car Rule and publication of a dealer’s guide to the rule come to
mind. In each circumstance, work by dedicated people with dif-
fering points of view yielded an effective result.

Mr. Chairman, I thank you for the opportunity to participate
here today and will answer any questions later as time permits.
Thank you.

[The prepared statement of Mr. Whann follows:]
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KEITH E. WHANN, ESQ. JAY F. MCKIRAHAN, ESQ.
of Counsel

HAND DELIVERED
March 2, 2009

Congress of the United States

House of Representatives

Committee on Energy and Commerce

Atin: Earley Green, Chief Clerk

2125 Rayburn House Office Building

Washington, DC 20515-6115

Electronic address: earley.green@mail.hqusa.qov

Re:  Testimony before the Subcommittee on Commerce, Trade and Consumer Protection
of the House Committee on Energy and Commerce
“Consumer Protection in the Used and Subprime Car Market”

Dear Commitiee Members:
INTRODUCTION

Mr. Chairman, members of the Subcommittee, my name is Keith Whann and it is my pleasure to
offer testimony on behalf of myself and in my capacity as General Counsel for the National
Independent Automobile Dealers Assaciation (NIADA) regarding “Consumer Protection in the
Used and Subprime Car Market.”

My career in the motor vehicle industry has spanned the last 25 years, while NIADA has
represented independent (non-franchised) motor vehicle dealers for over 60 years. The NIADA
and its State Affiliate Associations represent more than 20,000 independent motor vehicle
dealers Jocated across the United States. Most of these dealers own and operate small
businesses as defined by the Small Business Administration. NIADA and its members
recognize the need for the accurate exchange of information about used motor vehicles to
promote better understanding of a transaction for consumers and also to protect dealers, not
only in acquiring used vehicles for inventory, but also in selling those vehicles to the public.
There is also an urgent need for additional capital being made available to dealers for financing
the acquisition of inventory (floor planning) and for the extension of credit to customers wanting
to buy a vehicle. This includes the tax treatment of a iransaction where the dealer itself
finances a customer’s purchase. The testimony offered today is intended to provide you with an
overview of some of the legal and regulatory challenges faced by the independent (non-
franchised) used motor vehicle dealer.

6300 Franiz Road, Dublin, OH 43017 — (614) 764-7440 — FAX (614) 764-0091 — whannassoc @rrohio.com
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OVERVIEW OF THE USED MOTOR VEHICLE BUSINESS

The motor vehicle industry is one of the most heavily reqgulated and complicated industries in
America today. A host of state and federal laws impact every motor vehicle transaction,
including State Unfair and Deceptive Acts and Practices (UDAP) Statutes, State Titling and
Retail Installment Sales Acts, the Uniform Commercial Code, the Magnuson Moss Warranty
Act, the Fair Credit Reporting Act, the Truth in Lending and Leasing Acts, the FTC Used Car
Rule and Federal Privacy Laws and implementing Regulations, to name a few. See Attachment
A. Additionally, not only have these State and Federal Laws gone through major revisions in
recent years, but numerous case decisions and regulatory interpretations addressing
compliance with these Laws are rendered on an ongoing basis, e.g. current FTC solicitation and
consideration of comments on proposed revisions to the Used Car Rule and pending
Department of Justice action to complete implementation of NMVTIS.

Putting all of this together, achieving document compliance for a motor vehicle dealership and
keeping current with legal, regulatory and legislative developments that impact the dealership’s
documents and processes can be extremely challenging. The large number of overlapping
state and federal laws and regulatory requirements makes compliance extremely challenging for
the typical motor vehicle dealership and is confusing for consumers. Contrary to much of
modern commerce that is now conducted with the swipe of a card to transfer electronic
information, motor vehicle dealers are still confronted with mandatory requirements of ink on
paper and retention of hard copies of up to twenty (20) documents required to memorialize a
transaction. See Attachment B.

Today we live in a rapidly changing and seemingly more difficult world. It used to be that when
a motor vehicle dealership made a mistake, it had an opportunity to fix it. Now, the first mistake
a dealer makes can cause financial ruin. Not surprisingly, paperwork compliance is one of the
biggest challenges and the area that presents the greatest tegal exposure for a motor vehicle
dealership and is a great source of confusion for the customer.

Remember, each document in a transaction is not meant to stand alone, but rather is an integral
part of the entire transaction. Moreover, what is disclosed on one document can have
significant impact on another. Thus, complying with the large number of overlapping disclosure
requirements and maintaining consistency throughout their documents becomes paramount. In
addition, State UDAP Statutes typically require that every retail sale of a motor vehicle be
preceded by a written contract that contains all of the agreements of the parties, including all
material statements made prior to obtaining the customer’s signature on the confract. If a
dealership is to be in compliance with all of these State and Federal Laws, the dealership must
ensure that the Retail Buyers Order, FTC Buyers Guide and, if used, any Limited Warranty
Document contain the required disclosures and those disclosures must be consistent and
properly integrated into the appropriate documents.

Given the scope of this hearing, | could comment on literally dozens and dozens of topics
affecting consumer protection and the used motor vehicle industry. However, | have limited my
presentation to a few of the most compelling issues facing dealers today: warranties, the FTC
Used Car Rule, financing, and tax treatment of anticipated revenue.
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WARRANTIES

While there are many lega! aspects to a traditional motor vehicle sale, one area that continues
to pose significant legal compliance problems for dealerships and confusion for dealers and
customers is warranties. While the concepts in this area are relatively straightforward, the issue
becomes complicated because of the various federal and stale regulations that often have an
averlapping effect. See Attachments A and B. Because dealers are required to warrant their
compliance with all applicable laws in lender/dealer agreements, including subprime lender
agreements, and often are requested to warrant that the vehicle, which is the subject of the
transaction, is in good condition, this area of the law merits significant attention in order to
ensure compliance.

A warranty is a promise by a manufacturer or seller to stand behind its product. There are two
types of warranties that businesses give consumers with the sale of a product, implied
warranties and express warranties. Implied warranties are a creation of state law and are
based upon the common law principle of "fair value for money spent." There are two types of
implied warranties for consumer goods such as motor vehicles, merchantability and fitness for a
particular purpose. An implied warranty of merchantability is a dealership's standard obligation
when it sells a product and, unless properly disclaimed in states permitting disclaimers, it is
made automatically with every product sold. In essence, this implied warranty is a promise that
the product is in proper condition for sale, that it will function as intended and that there is
nothing significantly wrong with the product. An implied warranty of fitness for a particular
purpose arises when a consumer relies on the dealership's advice that a product can be used
for a particular purpose. Implied warranties do not cover problems caused by abuse, misuse,
wear or other factors not relating to the product's condition at the time of sale.

Many states, but not all, allow motor vehicle dealerships to limit or disclaim implied warranties.
State laws also vary with respect to which implied warranties can be disclaimed and the manner
of such disclaimer.

Generally, disclaiming implied warranties is accomplished by including a statement on the motor
vehicle sales contract stating the dealer's intention to disclaim the implied warranties and sell
the vehicle “as is,” "with all faults,” or by using other language that, in common understanding,
calls the buyer's attention to the exclusion of warranties and makes plain that there is no implied
warranty. Some state statutes provide that there is no implied warranty for defects that ought to
have been discovered by a consumer if, before entering into the contract, the consumer has
examined the vehicle as fully as desired or has refused to examine the vehicle and an
examination would have revealed the defects.

In states that do not allow dealerships to disclaim ali implied warranties, dealerships may still be
able to disclaim one or the other. To exclude or modify the implied warranty of merchantability,
the disclaimer language must mention the word "merchantability” and, if in writing, must be clear
and conspicuous. To exclude or madify an implied warranty of fitness for a particular purpose,
the disclaimer must be in writing and conspicuous. In any event, the disclaimer should be
contained on the front side of the sales contract. If it must appear on the reverse side of the
sales contract, language on the front side of the contract should be included informing the
consumer that the warranty disclaimer does appear on the reverse side.

Unlike implied warranties that are automatically provided to the consumer unless disclaimed, an
express warranty is an affirmative fact or promise made by the dealership’s representative orally

3
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or in writing that relates to the goods and becomes part of the basis of the bargain. Both state
and federal law govern express warranties. Again, dealerships must refer to their state statutes
to determine how express warranties are created and disclaimed in their jurisdiction. I,
however, a dealership offers a written warranty, it must also comply with the federal Magnuson
Moss Warranty Act.

The general goal of the Magnuson Moss Warranty Act is to ensure that consumers get complete
information about warranty terms for products they purchase. The Act covers virtually any
"consumer product” and only applies to written warranties. The term "written warranty" means
any undertaking in writing in connection with the sale by a supplier of a consumer product to
refund, repair, replace or take other remedial action with respect to such product in the event
that such product fails to meet the specifications set forth in the undertaking. The written
affirmation, promise or undertaking must become part of the basis of the bargain between a
supplier and a buyer for purposes other than resale of such product. Only the suppiier actually
making a written warranty is liable under the Act. A supplier who does no more than distribute
or sell a consumer product covered by a written warranty offered by another person is not liable
for failure of the written warranty to comply with the Act unless the supplier is deemed to have
adopted the warranty.

The Act provides that, if a written warranty is offered, only necessary information should be
included in a warranty document. Any exiraneous material in a warranty may confuse
consumers about the purpose of the document and about what it really covers. It also requires
some very detailed information to be included in any written warranty, which must be disclosed
clearly and conspicuously in a single document, in simple and readily understood language.

Two types of written warranties, full and limited, are defined in the Act. All warranties have to be
prominently labeled as one type or the other. Indicating "full" on a warranty means a defective
product will be repaired or replaced for free, including removal and reinstallation when
necessary, and that the warranty extends to anyone who owns the product during the warranty
period. If a full written warranty is provided, implied warranties cannot be disclaimed or limited
to the duration of the warranty. Placing "limited" on a warranty means the warranty gives the
consumer less than full warranty protection. By giving a limited warranty, the dealership is
representing to consumers that there are some costs or responsibilities that are not undertaken
by the dealership. Implied warranties can be limited in duration to the term of an express limited
warranty.

If the foregoing is not enough of a problem, confusion for dealers and consumers often arises
concerning the difference between a written warranty and a service contract. The term "service
contract" means a contract in writing to perform over a fixed period of time, or for a specified
duration, services relating to the maintenance or repair or both of a consumer product. 1t is sold
to the consumer as an additional after-market product. A written warranty, as previously stated,
must be part of the "basis-of-the-bargain." This means that it must be conveyed at the time of
the sale of the consumer product and the consumer does not give any consideration beyond the
purchase price of the consumer product in order to benefit from the agreement. It should be
noted that an agreement that would meet the definitions of a written warranty as set forth under
Federal Warranty Law, but for its failure to satisfy the basis-of-the-bargain test, is a service
contract.
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USED CAR RULE

Even if the rocky shoals of warranty law are successfully negotiated, dealerships must also
comply with the Federal Trade Commission's (FTC or Commission) Used Car Rule. The FTC
enacted the Used Motor Vehicle Trade Regulation Rule, more commonly referred to by the
motor vehicle industry as the “Used Car Rule”, in 1985." The Used Car Rule requires used
motar vehicle dealers to disclose information about warranty coverage, if any, on used motor
vehicles they offer for sale. To convey such information to consumers, dealers are to display a
Buyers Guide (Guide) that, among other things, discloses information about warranty coverage
on each used vehicle offered for sale. A vehicle is considered used under the Rule if it has
been driven more miles than are necessary to deliver it to an ultimate purchaser.? The Buyer's
Guide must be prominently and conspicuously displayed on or in the used vehicle so that both
sides are readable. The layout for the Buyer's Guide is set forth in the Rule. The dealership
must use the wording, type style, type sizes and the format specified in the Rule. Furthermore,
the Guides must be printed in one hundred percent black ink on white paper cut to at least
eleven inches by seven and one-quarter inches. Colored ink may be used to fill in the blanks on
the Guide.

Dealerships must give the buyer of the used vehicle a copy of that vehicle's Buyer's Guide at
the time of sale. A signature line may be included on the Guide and the buyer may be asked to
sign to acknowledge that he or she has received the Guide. If a signature line is included on the
Buyer's Guide, a disclosure must also be included near the signature line that says, "I hereby
acknowledge receipt of the Buyer's Guide at the closing of this sale.” Additionally, the signature
line must appear in the space provided for the name of the individual to be contacted in the
event of complaints after the sale.

As part of its regular review of regulations and guidelines, the FTC has invited comment on
whether the Rule should be revised to permit use of a single, bilingual Buyer's Guide and the
possible design of a bilingual Guide. The Commission has also requested comment on the
efficacy of retaining the current pre-printed list of major systems and defects that must be
disclosed on the Guide. Finally, comment has been requested on the utility of developing
alternative Buyer's Guides to assist in disclosing a dealer's own warranty, unexpired
manufaciurer warranties, manufacturer's used car warranties, and used car warranties provided
by third parties other than the manufacturer. NIADA is committed to assisting the FTC in
developing cost-efficient and common sense modifications to the Rule to accommodate both
consumers and dealers and has submitted comments to the FTC regarding the proposed
changes.

There is a continuing need for this Rule that has been in place for almost twenty-five years. In
that time, dealers have developed procedures for compliance with the Rule and have used it to
communicate information to customers. Further, the Guide has become part of the car
shopping/selling process. It is a mechanism that dealers use to impart information to customers

¥ 49 Fed. Reg. 45,692 (November 19, 1984).

This creates the possible anomaly that a vehicle that is stifl on a manufacturer’s certificate of origin, but has been
placed in demonstrator service, must, under state and federal law, be listed on a purchase contract as a “new,”
“used,” “demonstrator.”
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and that customers have become accustomed to recelving. As the Commission knows, one of
the main uses of the Guide Is to advise potential customers of the availability of warranty
coverage, what is covered by the warranty and the duration of any warranty on a used vehicle.
We believe that the availability of such information is valuable for customers and often assists in
completing transactions because potential purchasers have more information about the vehicle
being considered. The purposes of the Rule are being achieved every day in thousands of
transactions. To abandon or fundamentally alter the Rule or the Guides would lead 1o less
accurate disclosures and increase confusion among dealers and consumers.

By providing consumers information on the Guide concerning a vehicle's warranty or the fact the
vehicle is being sold “AS-1S," the Rule enables consumers to obtain standardized,
understandable information that can be used to compare vehicles and to assist in making a
decision whether to purchase a vehicle.

There is support for minor modifications to the Buyer’s Guide to reflect current market practices
and allow used motor vehicle dealers to more fully and accurately disclose the panoply of
warranties available in today's used motor vehicle markel. The examples of modified Buyer’s
Guides, attached to the FTC's rulemaking Notice as Appendices A and B, propose an improved
disclosure method and, with certain limited revisions, NIADA supports their adoption.

Part of the impetus for change is the development of warranty programs that did not exist when
the Rule was adopted, e.g. dealers now offer a variety of "Certified Pre-Owned” programs to
their customers. These programs offer a range of warranty protections from a variety of sources
outside the dealer. Most motor vehicle manufacturers now offer certified programs on used
vehicles of that manufacturers' make and that are sold by that manufacturer’s franchised
dealers. Beginning in the early 1990's, after the enactment of the Rule, these programs and the
sale of certified used motor vehicles has grown dramatically. The proposed revisions to the
Buyer’s Guide address deficiencies in the current documents.

Subsequent to the Rule’s enactment, there has been an explosion of Internet advertising across
the full spectrum of commerce. This applies to all dealers. Virtually every one has a computer
and the ability to develop, at a minimum, a limited website for the purpose of advertising
inventory or may use a third party website. NIADA believes it would be advantageous to
dealers and consumers for the dealer to be able to post examples of its Buyer's Guides along
with its Internet advertising, e.g. to highlight “AS-1S,” dealer warranty, or certified programs.
Having an example of what a Guide would look like for each category (not for each vehicle in
inventory) would enable dealers to get valuable information to potential customers in
preparation for a visit to the dealership. NIADA believes providing an example Guide in this
fashion is similar to the Magnuson-Moss Warranty Act pre-sale availability requirement where
dealers must have a representative example of a warranty document available for customers to
review prior to entering into a transaction to acquire a motor vehicle.

State Unfair and Deceptive Acts and Practices statues often incorporate by reference Federal
laws, thus leading to confusion about how warranties are explained. Conflict may arise, for
example, where states may limit implied warranties or require that a dealer offer a minimum
express limited warranty. Additionally, a dealer may offer an implied warranty only on cerfain

3 150.8.C. §§2301-2312.
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systems for a limited length of time. The Buyer's Guide is currently not capable of
accommodating all of these variables.

{ am aware of some consumer advocates’ dissatisfaction with the current state of the Used Car
Buyer's Guide and now seek a radical makeover of the document. Essentially, these advocates
desire 10 make the document a catchall for all types of information that was never intended to be
in the Guide.

For example, it has been suggested that a revised Guide include lemon law notices and
buyback Information, vehicle history and title brand data, and odometer readings. Such broad
expansion of the Guide is unwarranted and will lead to substantially increased costs for motor
vehicle dealers. It will also place them in an untenable situation regarding enforcement because
ali of the information suggested for inclusion is not necessarily available to dealers on a real
time basis.

Further, any suggestion that such information is readily available through vehicle history
sources and through ftitle records is disingenuous as such statements do not address the
limitations on vehicle history services, including proposals such as NMVTIS (National Motor
Vehicle Title information System), and the lag time of title information.

Through NIADA, we have urged the FTC to remember that the Buyer's Guide is a warranty
disclosure document, not a “tell me everything you know and don’t know about a vehicle”
document. The Guide is to advise if a warranty is available or not, who provides any warranty
and the duration of such warranty, what is covered by any warranty and the identity of someone
at a selling dealership to whom a customer may inquire or complain about warranty problems.
The logic of this limitation is best understood against the backdrop of the vast array of state and
federal consumer protection legislation that addresses virtually all of the other types of
information that is now suggested as being "necessary” for inclusion on the Guide.

States deal with lemon law and buyback notices and there are federal and state odometer
disclosure laws. All of this legislation requires information to be disclosed prior to the conclusion
of a sale or lease of a new or used motor vehicle. To now require such information to be
disclosed in another document and to go through the cost of reprogramming the Guide to
accormnmodate all the required new information is a cost that is unnecessary and should not be
imposed on dealers, as it will only be passed on fo consumers in the cost of the vehicle.

It has been suggested that the FTC follow the model created by Wisconsin. That is a slope far
too slippery to travel. Wisconsin's document resulted from a request to the FTC 1o permit an
“exception” based on a unique set of state laws. To suggest that now be the model for the
remainder of the country is an unwarranted intrusion on virtually every other states’ decisions on
how best to protect its citizens and, once again, creates an inordinate cost to dealers that would,
uitimately, be passed on to consumers in the document of higher prices for vehicles.

The Commission has been urged to leave the Used Car Rule essentially as it is and not morph
this long-standing effort into something it was never intended to be.

Generally, states deal very effectively with disclosure of information that might be revealed
through a vehicle history report. If a dealer misrepresents the history or condition of a new or
used vehicle, then a state’s UDAP statute provides meaningful remedies to customers, both
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through individual and class actions and permitting recovery of treble damages and atiorney
fees.

As to vehicle history reports, { urge Congress and the FTC to exercise caution in considering
this type of information. First, there should be no real debate that history reports of any type are
only as good as the information contained in them. If the vehicle history provider has not
acquired existing information or has acquired it but not yet placed it in its database, then a
report obtained one day may appear to be “false” when reviewed the next day or the next hour
after the information is uploaded into the provider's system. This shortcoming exposes dealers
to real harm when subjected to litigation due to the absence of information from a report. There
is no “safe harbor” for a dealer who acquires such a report and provides it to a consumer.

The same is true for NMVTIS. The system went live on January 30, 2009, However, it remains
incomplete and, thus, totally ineffective. Much of the responsibility for collection and reporting of
data remains with the states. Currently, only thirty-seven (37) states are involved, even on a
limited basis, with NMVTIS. Only thirteen (13) states participate fully, fourteen (14) provide data
on a more limited basis and only an additionai ten (10) are taking steps to provide date or
participate more fully. As long as even one state remains out of the system or is unwilling to
require or to acquire and report data in a timely fashion, NMVTIS cannot be effective.

While the goal of NMVTIS is a worthy one, it requires cooperation of many entities, both state
and federal. Even if all states someday participate fully, some data gaps will remain, i.e. private
sales (estimated at 40% of all used motor vehicle sales annually), rental car sales and sales by
other fleet operators that privately insure their vehicles. The number of vehicles involved is so
significant that a dealer will not be able to guarantee to a customer that a particular vehicle has
not been rebuilt or involved in a Hlood. Until all of the information gaps are plugged, there is no
“safe harbor” for a dealer who acquires a vehicle history report and supplies it to a consumer.

FINANCING

NIADA has also been involved in reviewing and critiquing proposed regulations concerning
“Risk-Based Pricing”. NIADA commended the FTC and Federal Reserve Board for their
genuine effort to create a workable regulatory scheme within the confines of an exceedingly
challenging statutory mandate. However, as discussed below, NIADA believes the agencies
have created a regulatory scheme that impermissibly and imprudently applies the risk-based
pricing notice requirements contained in Section 311" on persons, such as automobile and truck
dealers involved in three-party financing, who do not engage in risk-based pricing.

If the agencies retain in the final rule a regulatory scheme that imposes the risk-based pricing
requirements on dealers who do not engage in risk-based pricing, the agencies should retain
the exception notices set forth in the proposed rule subject to the modifications and clarifications
set forth below. The agencies also should retain, subject to the same modifications and
clarifications, the exception notices for dealers involved in two-party financing transactions who
do engage in risk-based pricing.

* Section 31 1 of the Fair and Accurate Credit Transactions Act of 2003 (FACT Act)(73 Fed. Reg. 28,966-29,021
{May 19, 2008); 73 Fed. Reg. 30,814-30,818 (May 29, 2008).
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As a threshold matter, it is important to understand the respective functions typically performed
by dealers and finance sources in two party and three-party vehicle financing transactions.

Most consumers who take delivery of a vehicle from a franchised automobile dealer will finance
the purchase of the vehicle or enter into a lease agreement with the dealer. When the
consumer makes arrangements to obtain financing for the purchase directly from a finance
source {such as a bank, finance company, or credit union), the transaction is commonly referred
to as “two-party financing” as the finance contract involves two parties -- the consumer and the
finance source. Similarly, when the consumer obtains financing from a dealer that serves as its
own finance source (often referred to as "buy-here, pay-here financing”), the transaction also is
referred to as two-party financing as the finance contract in this instance also involves only two-
parties - the consumer and the dealer.”

Most finance transactions involving dealers include three parties ~ the consumer, the dealer,
and the assignee-finance source that may include subprime lenders -- and thus are commonly
referred to as “three-party financing.” In typical three-party financing transactions, the consumer
enters into a finance confract with the dealer that is conditioned on a finance source’s
wilingness to take assignment of the finance contract from the dealer. If the dealer cannot
secure such an agreement from a finance source, then the finance contract is not
consummated. This arrangement is necessary, as most dealers are not equipped to serve as
their own finance source.

The typical three-party financing transaction begins with the consumer providing the dealer with
a completed credit application that authorizes the dealer to (i) obtain a copy of the consumer’s
credit report, and (i) submit the consumer’s credit application to finance sources (with which the
dealer has a contractual relationship) to determine which of them may be willing to take
assignment of a credit contract between the dealer and the consumer. The dealer obtains the
credit report to determine which of its finance sources to send the credit application based on
the finance source’s lending guidelines.®

The finance sources that receive the credit application then perform underwriting to determine
the credi risk presented by the credit applicant. As part of this process, the finance sources
typically obtain thelr own credit report, which may be from a credit-reporting agency different
from the credit reporting agency used by the dealer. The finance sources’ underwriting
analyzes risk-based factors, such as loan-to-value and debt-to-income ratios, verification of
employment, and routine entries on the applicant’s credit report {e.g., credit score, number of
delinquent accounts, bankruptey filings, etc.). If a finance source agrees to buy a finance
contract from the dealer, it will offer the dealer a wholesale buy rate that reflects the credit risk
presented by the applicant.”

5 s . \ L

Albeit uncommon, another variety of two-party financing occurs when a dealer arranges financing directly
between the consumer and the finance source. When this occurs, the finance source (and not the dealer) acts as the
initial creditor.

5 : . . .
Although not typical, some franchised denlers do not obtain a credit report and some only have a contractual
relationship with a single finance source.

7 . . . .
Other factors unrelated to risk also contribute to the buy rate such as the cost at which the finance source acquired
the funds, the finance source's underwriting costs, and its profit.
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The dealer does not repeat the costly underwriting process engaged in by the finance source,
but rather negotiates with the consumer to determine the amount of its retail margin on the
financing it provides (similar to the manner that it negotiates the amount of the retail margin on
the vehicle it provides). The dealer thus does not establish its retail margin (which, in the
vehicle financing context, is commonly referred to as “dealer participation” or “dealer reserve”}
according to a proprietary or other system or methodology to assess the risk of nonpayment by
the consumer. On the contrary, the dealer determines its dealer participation based on factors
such as the extent to which it can offer a competitive rate, its desire to sell a particular vehicle,
its efforts to develop and maintain customer loyalty {each of which can result in no dealer
participation at all}, etc. Thus, whereas the finance source sets a buy rate that, in part, reflects
the risk of non-payment by the consumer, the dealer sets dealer participation based on a variety
of non-risk factors.®

TAX ISSUES

The last issue | want to discuss involves a plan to aid in reversing the motor vehicle industry’s
downward fiscal spiral. The President and this Subcommittee are searching for the right
ingredients for an economic stimulus package to strengthen the economy. Although there has
been a great deal of discussion about spending billions of dollars to accomplish this task, there
is a viable partial solution that would cost taxpayers virtually nothing by being “revenue neutral,”
i.e. restoring the cash method of accounting for instaliment sales of used motor vehicles.

The motor vehicle industry has a significant impact on our economy. {t impacts millions of jobs
in America and even those Americans who do not work in the motor vehicle industry use a
motor vehicle on a daily basis, most of them to get to work.

Congress has considered numerous programs to help the economically disadvantaged, but in
all of these programs a single question remains unanswered: How do they get to work?
Whenever individuals lose their jobs, regardless of whether it is due to corporate downsizing,
health problems, or another reason beyond their control, it is typical for thelr credlit to become
impaired. The number of Americans with impaired credit that cannot obtain conventional
financing is steadily growing. This fact, combined with the trend of various subprime lenders
exiting the financing market for purchases of used vehicles, makes the situation even more
disconcerting. It is becoming extremely difficult for individuals with impaired credit to find and
obtain affordable transportation.

One of the few places credit impaired consumers have to turn is a motor vehicle dealership that
is willing to finance the consumer’s purchase itself. What is the dealership’s reward for helping
consumers get much needed transportation and providing financing when no one eise will?
They are obligated to pay tax in advance on anticipated revenue that has not been received
and, in many cases, will never be received. Rather than being faced with such a huge
disincentive, motor vehicle dealerships should be provided with an incentive to help individuals
finance these transactions.

5 To be sure, in many dealer agreemnents with their finance sources, dealers are exposed to the risk of loss in the
early stages of an assigned credit contract. However, dealers do not set or adjust dealer participation based on the
risk of nonpayment by the consumer. As discussed above. this risk already is accounted for in the buy rate that is set
by the finance source after the application of its underwriting process.

10
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Allowing motor vehicle dealers to use the cash method of accounting or something similar would
not only help provide a boost for our weak economy by aiding motor vehicle dealers, it would
also give more economically disadvantaged individuals access to much needed transportation.

In the not too distant past, the Internal Revenue Service (IRS) released Revenue Procedure
2000-22, which allowed certain taxpayers with gross receipts of $1 million or less to use the
cash method of accounting. In December of 2001, the IRS released a Notice of a Proposed
Revenue Procedure, Notice 2001-76, in which it has proposed to exercise its discretion to allow
certain business taxpayers with gross receipts of $10 million or less to use the cash method of
accounting. Unfortunately, the IRS specifically excluded retail sellers that engage in instaliment
sales, including motor vehicle dealers, from availing themselves of the benefits of the cash
method of accounting. 1t is unclear why motor vehicle dealers are prohibited from utilizing this
accounting method, when the IRS is making it available to other small businesses. At a
minimum, a tax procedure equivalent to the cash method of accounting for instaliment sales of
used motor vehicles that permits the taxing of income in the year it is earned should be restored
to level the playing field.

In addition to the foregoing, there is another reason to permit the use of some form of an
instaliment or cash method of accounting to spur the sale of used motor vehicles. By increasing
the ability for dealers 1o sell vehicles at the Jower end of the used vehicle price spectrum,
dealerships will be able to create an outlet for the late model trade-ins. If we want to keep
individuals employed manufacturing and selling new vehicles, we have to make sure they can
sell the trade-in vehicles. If they are unable to do so, the number of new motor vehicles
manufactured will decrease significantly causing a very negative ripple effect throughout the
entire motor vehicle industry and on our nation’s economy.’

Censidering the overall positive impact that restoring the cash method of accounting for
installment sales of used motor vehicles would have on the motor vehicle industry and our
nation’s economy, not to mention individual purchasers, the case for bringing it back is strong.
More consumers would have access to affordable transportation and the means to finance the
purchase of a used motor vehicle. Affordable transportation is a necessity, not a luxury, in
today’s world and ensuring everyone has access to fransportation to get to and from work will
certainly help improve the success rate of various federal programs.

% Tax treatment of dealership revenue, the ability of dealers to finance their motor vehicle inventory and consumers’
ability to finance their purchases are all critical elements of the motor vehicle industry. The system becomes
disrupted in difficult times such as these due to the limited ability 1o obtain financing for inventory and for a used
vehicle purchase. 1f, as NIADA believes, one of the goals of this hearing is to understand the relation of consumer
protection and used motor vehicle financing, then it is imperative that the Sub-Committee understand the negative
effect on motor vehicle sales caused by the lack of financing at both the wholesale and retail levels. 1f a dealer
cannot obtain satisfactory floor plan financing, then it cannot stock the type of inventory that is appealing to
customers. For example, if a dealer cannot obtain financing for its inventory, it will stock fewer vehicles and
consumers will be left with more limited choices of vehicles to purchase. Additionally, if the customer cannot
obtain financing for the purchase of a 7-10 year old vehicle, then there will be attrition in the market of what
vehicles are available and who can purchase them, leaving many people with no viable transportation option to get
to and from work. Making the foregoing types of transactions a possibility leads to the possible sale of later mode!
vehicles also. Instead of backing up on dealer lots because the older vehicles are not selling, later models now
become available because customers' trade-ins are worth more, permitting them to invest more equity toward the
purchase of a more recent model year or new vehicle.
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Due to our current financial crisis, most, if not all, Americans are having to make major
adjustments in their daily lives. Many people believe that our Country will never be the same.
Change can be a positive thing, however, if our Country grows stronger and becomes more
unified in the process. Virtually everyone agrees- heads of industry, consumer groups,
econcmists, Republicans and Democrats alike -that our economy needs to be rejuvenated. To
date, the focus of the debate has been on how much money to spend and how to spend it.
Recognizing that it is always important to spend taxpayers’ dollars wisely, solutions that do not
require large expenditures of tax dollars should be considered first. As a result, some version of
the cash method of accounting for installment sales of used motor vehicles should be restored
immediately.

Sincerely,
Isl Reith E. Whaun

Keith E. Whann, Esag.
Outside General Counsel for the
National Independent Automobile Dealers Association

Attachments: A (Laws Impacting Used Car Sales and financing Paperwork and Practices)
B {(Documents Typically Found in a Used Motor Vehicle Transaction)

12



145

Attachment “A”

LAWS IMPACTING USED CAR SALES AND FINANCING PAPERWORK AND PRACTICES

FEDERAL LAW

* FTCUSED CAR RULE

«  TRUTH-IN LENDING & LEASING ACTS/FEDERAL REGULATIONS Z & M

+  MAGNUSON MOSS WARRANTY ACT

*  FAIR DEBT COLLECTION PRACTICES ACT

»  FAIR CREDIT REPORTING ACT (RED FLAGS, ADVERSE ACTION NOTICES, ETC)
* FEDERAL PRIVACY LAWS

*  NHTSA ODOMETER REGULATIONS

«  FTC PROHIBITION AGAINST UNFAIR AND DECEPTIVE TRADE PRACTICES
+  FTC WRITTEN WARRANTY RULE

* NHTSA RECALL REGULATIONS

» RS CASH-REPORTING RULE

*  USAPATRIOT ACT

» FEDEAL BANKRUPTCY LAW

= MONRONEY STICKER LAW

STATE LAW

* STATE UDAP STATUTES

*  STATE MOTOR VEHICLE CODES

*  STATE RETAIL INSTALLMENT SALES ACTS
*  STATE CERTIFICATE OF TITLE ACTS

*  STATE CREDIT SERVICES ACTS

+ STATE DEALER LICENSING LAWS

+  STATE ADMINISTRATIVE RULES

+ STATE ODOMETER ACTS

+ STATE INSURANCE LAW

*  UNIFORM COMMERCIAL CODE ARTICLE 2 (SALES) AND 9 (SECURITY INTERESTS)

GENERAL LAW
»  NEGLIGENCE LAW
»  CONTRACT LAW
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Attachment “B”

DOCUMENTS TYPICALLY FOUND iN A USED MOTOR VEHICLE TRANSACTION

Customer Proposal {may use a Worksheet or Customer Profile)

Trade-In Vehicle Appraisal

Test Drive Agreement {may use a Loaner, Demonstration or Borrowed Vehicle
Agreement)

Privacy Notice

FTC Used Car Buyers Guide

Retail Purchase Agreement (also referred to as Retail Buyers Order or Biil of Sale)
Used Vehicle Limited Warranty (may believe a completed FTC Buyers Guide is all they
need)

Spot Delivery Agreement (may call it a Conditional Delivery or Bailrment Agreement)
Authorization to Release Payoff Information

F & | Product Purchase Confirmation {(may be using an F&! Menu or Product Waiver)
Insurance Coverage Acknowledgement (Verification of Insurance)

Cash & Deposit Receipts

Credit Application

Retail Installment Sales Coniract

Credit Insurance Disclosure

Delivery Confirmation (may use a We Owe or Due Bill)

State Mandated Titling and Registration Documents and Powers of Attorney

AND IN SOME CASES

Customer Delivery Checklist (also referred to as a Customer Satisfaction Questionnaire)
Notice to Co-Signer

Arbitration Agreement

Goodwill Repair Acknowledgement (may call it a Policy Adjustment form)
Acknowledgement of As-Is Sale

Acknowledgement of Voluntary Resign

Other State Mandated Disclosures and Documents Related to F&! Products Sold
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Mr. RusH. Mr. Waldron, you are recognized for 5 minutes for
opening statement.

TESTIMONY OF SCOTT WALDRON

Mr. WALDRON. Chairman Rush, Ranking Member Radanovich
and members of the subcommittee, I appreciate the opportunity to
testify before you today regarding the protection of consumers
shopping for a used car. Today I will discuss how the timely disclo-
sure of total-loss vehicles can help protect consumers as well as
what Experian Automotive does to help inform consumers and
businesses in the used car market.

Experian is an information services company that is a leader in
consumer credit, marketing services and electronic commerce.
Experian Automotive, based on Schaumburg, Illinois, works with
consumers, manufacturers, dealers, auctions, finance and insurance
companies and people throughout the automotive retail channel.
Our national vehicle database housing records on more than 600
million vehicles along with Experian’s credit consumer and busi-
ness information assets meets the growing demands of our industry
and consumers in providing valuable information in a timely and
cost-effective manner. Experian Automotive is similar to other busi-
ness units in that we analyze and compile third-party information
to help consumers and organizations make good decisions.

One piece of information not usually available in a timely man-
ner is when an insurer declares a vehicle loss. It can take up to
60 days to be registered in State titles. In that time the vehicle is
likely to have already been sold to an auction, then to a dealer and
then on to a consumer. This is information that both the dealer and
the consumer would want to know before they bought the vehicle.
To ensure that information on vehicles declared a total loss is dis-
closed in a timely manner, Experian believes that total-loss infor-
mation should be made commercially available and has and does
support legislation requiring the disclosure of vehicles declared a
total loss.

Switching now to how Experian helps protect consumers and
dealers in the used car market, I am going to discuss the Auto
Check Vehicle History Report. Auto Check is designed to help con-
sumers and businesses make better vehicle purchase decisions by
quickly and easily understanding key vehicle events. Using the ve-
hicle identification number, or VIN, an Auto Check Vehicle History
Report reveals frequently and location of title and registrations,
title brands, accidents, odometer history and a number of other
things for consumers. The information comes from many data
sources including State departments of motor vehicles, auto auc-
tions, police accident reports, salvage yards and so on. Compiling
information from many sources allows Auto Check users to view
significant information about the vehicle in a single convenient for-
mat. Consumers, dealers, auctions and manufacturers access Auto
Check information via the Auto Check and other partner Web sites
and directly through asking dealers for a copy of the report. The
extensive use of Auto Check in the wholesale market by automobile
auctions and dealers enables the parties to more quickly decide on
a fair price.
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Now, while vehicle history reports are important, confusion often
remains over the relative significance of various pieces of informa-
tion presented in them. To help quantify and weigh various pieces
of information, Experian Automotive developed a rating method-
ology based on statistically valid models. The result is the Auto
Check score. This number compares a particular vehicle to others
in its class and age range in order to help build confidence in a
purchase decision. It leverages Experian’s continuously updated ve-
hicle database in combination with a company’s expertise in data
analysis to provide a single number score from 1 to 100 for com-
parison purposes, making it easy for a buyer to understand what
information they are looking at. Attached to my prepared testi-
mony are two examples of Auto Check Vehicle History Reports. The
first one you would see shows a clean vehicle and the second shows
a vehicle with title issues.

My last point is that there are numerous ways Experian Auto-
motive works with public and private organizations to improve ti-
tling and brand disclosure. For example, Experian has been work-
ing with the National Insurance Crime Bureau to combat vehicle
theft rings. We provide information to them at no charge to detect
fraud in vehicle identification numbers including VIN cloning and
counterfeiting. NICB has disseminated 290 leads since August of
2007 based on data provided by Experian. From these leads, over
100 vehicles have been recovered with a combined estimated value
of about $2 million.

In conclusion, the business model for Experian Automotive is to
provide businesses and consumers with relevant information from
a wide variety of sources in a timely manner. The information in
the Auto Check Vehicle History report and importantly, the Auto
Check Score, helps consumers know whether or not the car is a
good deal for them. On a personal note, Experian is in business to
be successful but nothing is more personally satisfying to me than
the e-mails, phone calls and letters we get from consumers thank-
ing us for helping them pick the best car for them or more impor-
tantly, helping them avoid a car with a troubled history.

hThank you, and I would be happy to take questions on any of
this.

[The prepared statement of Mr. Waldron follows:]
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Introduction

Chairman Rush, Ranking Member Radanovich, and members of the
subcommittee, I appreciate having the opportunity to testify before you today regarding
consurmner protection in the used car market. I would be glad to discuss how the timely
disclosure of vehicles that are a total loss can help protect consumers as well as how
Experian Automotive can benefit those consumers who are in the market for a used car.
We at Experian Automotive continually work to develop and improve our products so
that a prospective buyer of a vehicle can understand its history and make an informed
decision about that purchase. Experian Automotive is similar to other business units in
Experian in that we collect and compile third-party information that we then analyze and
deliver in a meaningful manner to help consumers and businesses make timely decisions.
A crucial element to better protecting consumers is the use of more information, not less.
However, before I explain total loss disclosure and our products, please let me provide
some background on our company.
Deseription of Experian Automotive

Experian is a global leader in providing information, analytical and marketing
services to consumers and organizations to help manage the risk and reward of
commercial and financial decisions. Combining its unique information tools and deep
understanding of individuals, markets and economies, Experian partners with
organizations around the world to establish and strengthen customer relationships and
provide those businesses with competitive advantage.

For consumers, Experian delivers critical information that enables them to make

financial and purchasing decisions with greater control and confidence. Customers
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include consumers and client organizations from financial services, retail and catalog,
telecommunications, utilities, media, insurance, automotive, leisure, e-commerce,
manufacturing, property and government sectors.

Experian Automotive, a part of Experian, delivers information services to
manufacturers, dealers, finance and insurance companies, and consumers. Its National
Vehicle Database, housing records on more than 600 million vehicles, along with
Experian’s credit, consumer and business information assets, meets the growing demands
of the industry and consumers in making this valuable information available and useful in
a timely, cost-effective manner. Experian technology supports several top automotive
Web sites. For more information on Experian Automotive and its suite of services, visit

our Web site at www .experianautomotive.com.

Acquiring the VINs on Vehicles Declared a Total Loss in a Timely Manner

There is one piece of information that a potential buyer of a motor vehicle would
want to know that currently is not usunally available in a timely manner: the fact that the
vehicle was declared a total loss. Under the current titling system, for a vehicle that is
declared a total loss by an insurer, it may take up to 30 to 60 days for that fact to be
registered in the title issued by a state. However, in that time, the vehicle is likely to have
been repaired, sold at a car auction to an automobile dealer, and then sold to a consumer
by that dealer; all of these transactions can occur before the information about the
declaration is disclosed to the auction, dealer, or consumer. This is information that both
the dealer and the consumer would certainly want to know before each bought the

vehicle.

Page 3
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To ensure that information on which vehicles have been declared a total loss is
disclosed in a timely manner, Experian believes that total loss disclosures should be made
commercially available. Toward that end, Experian has supported legislation that would
require the disclosure of total loss vehicles. If total loss information were made
commercially available by means other than legislation, however, that would meet our
purposes as well. The keys are that this information should be disclosed in a timely
manner since a totaled car can move quickly and that this information should be made
commercially available. The end result is that a purchaser would be able to find all of the
relevant information on a vehicle in one place and when the purchaser is trying to make a
decision. Making a prospective purchaser go to more than one source to find information
on a vehicle does not recognize the speed with which transactions occur.

How Experian Automotive Helps Protect Consumers

Car title fraud is an age-old scourge. Fortunately, technology has enabled some
solutions to better protect consumers. An increasing level of protection is achieved by
active efforts to develop and continually improve products that give the purchaser of a
motor vehicle relevant and timely information. One of Experian’s key automotive
solutions is its AutoCheck® Vehicle History Report. The Vehicle History Report is
designed to help consumers and businesses make better vehicle purchase decisions by
quickly and easily understanding potentially significant historical events for pre-owned
vehicles manufactured in 1981 or later. Using the Vehicle Identification Number (VIN)
and depending on the information reported to Experian, a Vehicle History Report can
reveal frequency and location of title and registrations, past title brands, past accidents,

and odometer history.
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AutoCheck Vehicle History Reports supply information about pre-owned vehicles
from a multitude of data sources, including state departments of motor vehicles (DMVs),
auto auctions, police accident reports, and salvage yards. By compiling information from
a variety of sources, the user of a Vehicle History Report can consider significant
information about the vehicle in question that may be available. This information is all in
a single convenient form, rather than making the potential buyer go to multiple sources.
AutoCheck is the volume leader in supplying vehicle history information to the
automotive industry. Consumers, dealers, auctions, and manufacturers can easily access
the AutoCheck information via the AutoCheck web site or other integration methods.
The extensive use of Vehicle History Reports in the wholesale market by automobile
auctions and dealers enables the parties to understand the key events that are reported and
to quickly decide on a mutually satisfactory price. For example, Experian Automotive
has a partnership with the National Automobile Dealers Association to integrate and
market AutoCheck vehicle history information to auto dealers through its line of used car
valuation products. AutoCheck offers toll-free telephone and email support to all clients
should they have questions regarding any event in the vehicle’s past.

Yet, for the reliance on vehicle history reports in general, confusion remains over
the relative significance of the various pieces of information presented in it. For
example, the report for a particular vehicle may show that it was originally part of a
rental fleet; what it doesn’t explain is whether that is a good or bad thing, especially when
compared to a vehicle with a similar make, model, and age that was not used as a rental.
As a result, much of the data presented remains open to interpretation, sometimes

complicating what should be a straightforward communication,
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Consider that the typical vehicle history report presents numerous data points with
little sense of weighting or importance. While it can be presumed that a vehicle’s
accident history outweighs factors such as the number of owners, it doesn’t say by how
much, or when that might actually be less important. Also, many of the factors that
appear on the report may be more important to one individual than they are to another. In
addition, older vehicles by nature will tend to have longer vehicle histories, which can be
good or bad. The diversity of these factors makes it difficult to provide an even,
consistent interpretation of the overall quality of the vehicle’s reported history, and its
chances of being on the road after a given period of years.

Recognizing these limitations, Experian Automotive sought to organize, quantify,
and weight various data points to create a simple rating methodology based on
statistically valid models (rather than individual interpretation). The goal was to create a
scoring system much like a consumer credit score, or the gas mileage ratings for new
vehicles. This number could be used to compare a particular vehicle to others in its class
and age range in order to build confidence in a purchase decision.

The culmination of this effort is AutoCheck Score™™. It leverages Experian
Automotive’s massive, constantly updated database of vehicle history information in
combination with the company’s expertise in data analysis and interpretation to provide a
single-number score for comparison purposes. This nuniber accounts for factors that can
affect a used vehicle, weights them according to the performance of millions of prior
vehicles in Experian’s database, and presents it in a manner that is easy for a buyer to

understand.
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For informational purposes, attached to my testimony are two samples of
AutoCheck Vehicle History Reports. This first one would be for a hypothetical “clean”
vehicle. The second sample report would be for a vehicle whose history finds problems
with the title.

In addition to reviewing a Vehicle History Report, Experian recommends a
thorough vehicle inspection be performed as well. We also advocate that consumers
would do well to follow the inspection tips from the National Automobile Dealers
Association.

Public/Private Efforts to Improve Titling and Disclesure of Brands

There are numerous examples and opportunities of how public and private
organizations can partner to improve titling and brand disclosure.

For instance, Experian Automotive has collaborated for years with the National
Insurance Crime Bureau (NICB) to combat automobile theft rings. We provide tools to
them at no charge to detect fraud regarding Vehicle Identification Numbers (VINs) such
as the use of an existing VIN for a stolen vehicle (cloning) or the creation of a new VIN
altogether (counterfeiting).

In addition, Experian has enjoyed a good relationship with the American
Association of Motor Vehicle Administrators (AAMVA) for many years. Experian
supports AAMVA as an Associate Member and through our participation in the Industry
Advisory Board. We have been in discussion with AAMVA for some time about how we
may further support their efforts to combat title and vehicle fraud.

Experian offers our AutoCheck services free of charge to law enforcement

agencies to support their investigative efforts. We support organizations such as the
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National Odometer and Title Fraud Enforcement Association NOTFEA), the
International Association of Lemon Law Administrators (TALLA), and the Association of
Traffic Safety Information Professionals (ATSIP).

For the past several years, industry has developed assets and solutions for the
marketplace that can be leveraged to support title information as provided for under the
Anti-Car Theft Act. For example,

e Experian currently receives vehicle data from all U.S. jurisdictions. A
comprehensive, national data source is imperative in combating title and vehicle
fraud.

¢ Experian has expended significant resources in analyzing, interpreting, validating,
standardizing, and hosting these data to provide a comprehensive national
database of vehicle data to be used in solutions and services. This process allows
the data to be used in a ‘common’ format while retaining the specific content of
the different sources.

e Experian has developed secure, flexible methods for distributing our vehicle

history reports and services based on the needs of our partners and clients.

Experian welcomes the opportunity to work with government to provide critical
information to consumers and business. Whether working with NICB, AAMVA, the
state DMV, or other organizations, having comprehensive vehicle history information
available at the point of purchase or titling a vehicle, or during an investigation, is critical
to consumers, businesses, DM Vs, law enforcement, and others in combating title and

vehicle fraud.
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Conclusion

The business model for Experian Automotive is to develop products and services
for businesses and consumers that provide relevant information from a variety of sources
in a timely manner when a decision needs to be made. The result is that a consumer can
turn to a reliable third party to learn about a used car that she is interested in buying. The
information in the AutoCheck Vehicle History Report and the AutoCheck Score can help
the consumer know whether or not the car is a good deal. When a person is making what
may be the second largest purchase in their life, this information can remove much of the
uncertainty.

Of course Experian is in business to be successful, but there is nothing as
personally satisfying as the emails and letters we get from consumers thanking us for
helping them pick the best car for them, or, more importantly, helping them avoid a car
with a troubled history.

1 would be glad to answer any questions.
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Mr. RusH. The chair thanks the gentleman. The chair recognizes
himself now for 5 minutes for the purposes of questioning the wit-
nesses. But before I proceed, I would like to request unanimous
consent to enter into the record a statement by Public Citizen and
the testimony of Mr. William Brauch, the director of the Consumer
Protection Division in the Iowa Attorney General’s Office. Hearing
no objections, so ordered.

[The information follows:]
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Public Citizen would like to thank the Subcommittee for holding the hearing

22}

“Consumer Protection in the Used and Subprime Car Market.”" We would like to draw

particular attention to several issues before the subcommittee relevant to this hearing:

¢ Problems with implementation of the National Motor Vehicle Title Information
System (NMVTIS)—an important database that will let consumers learn the
history of used cars. Although the Justice Department has finally issued
regulations and launched consumer access to the system, obstacles remain: Many
states are not yet participating fully, insurers and salvage yards have yet to start
reperting data, and additional funding and action by the FTC are needed.

e A February 20, 2009, press release circulated by Carfax, which falsely claims that
“one in five fatal accidents involve cars that have missing airbags,” highlights the
need for implementation of NMVTIS,

o Investigation of the authority of the FTC to prohibit binding mandatory
arbitration clauses, which require consumers to waive their right to a fair trial
and instead submit disputes to corporate-run arbitration systems. The FTC
should use its authority to prohibit such clauses in auto sales contracts, finance
contracts, and leases.

1. Implementation of the National Motor Vehicle Title Information System.

In 1992, Congress passed the Anti-Car Theft Act, which required the federal
government to establish NMVTIS, a vehicle-history database that would provide public
access to critical information about the reliability and safety of used automobiles
gathered from states, insurance companies, and junk and salvage yards.® The Act

requires that the database allow consumers to instantly and reliably establish not only

the validity of a vehicle’s title, but also its mileage and theft or damage history, which

* This statement was prepared by Public Citizen’s Auto Safety, Litigation, and Congress Watch divisions,
by Lena Pons, Deepak Gupta, and Graham Steele, respectively.
*P.L. 102-519, §§ 202-04, 106 Stat. 3390-93.
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would indicate whether a vehicle had been branded as a junk or salvage vehicle.
Congress mandated that the database be set up by January 31, 1996.

A History of Delay. NHTSA, the agency originally charged with creating the
database, immediately began to show signs of bureaucratic delay. Rather than take
steps to begin implementation, NHTSA convened a task force of affected industries and
recommended further legisiation and an extension of the implementation deadline.
Frustrated with NHTSA’s inaction, Sen. Charles Schumer commissioned a GAO
investigation into the delay. When the statutory deadline of January 31, 1996 came and
went without implementation, Congress reacted promptly by passing additional
legislation to “expedite implementation of the motor vehicle titling information
system.”* The legislation made two amendments to the 1992 legislation: (1) it
transferred responsibility for NMVTIS from the Secretary of Transportation to the
Attorney General, and (2) it extended the deadline for implementation of the system
from January 31, 1996 to December 31, 1997, In passing the legislation, Congress
reiterated the importance of prompt “implementation of the much-needed national
titling information system, which would prevent thieves from obtaining legitimate
vehicle ownership documentation and deter other serious consumer fraud related to

4

transfer of motor vehicle ownership.”® The accompanying report concluded that the

¥ HR. Rep. No. 104-618 (1996), at 2-3, reprmied m 1996 U.S.C.C.AN. 1060, 1061-61. The legislation was
known as the Anti- Car Theft Improvements Act of 1996, Pub. 1. 104-152, § 2.3, 110 Stat. 1384,
‘Id, at3,1996 US.C.C.A.N. at 1062.
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“costs imposed on society” by such auto theft and fraud “remain unacceptably high,
due in part to the failure to implement [NMVTIS].”?

Unfortunately, the government’s foot-dragging continued. In 1998, Missouri-
based Carfax, a for-profit corporation that sells vehicle-history data and thus has “a
commercial interest in stopping the program,” met with then-Senator John Ashcroft of
Missouri. Subsequently, Ashcroft wrote to the GAO to request that it determine the
need for an analysis of the system’s costs and benefits. Ashcroft, possibly at the behest
of private industry opponents of NMVTIS, had characterized the system as a

7

“Washington boondoggle.”® In response, the GAO issued a report in August 1999,
concluding that a cost-benefit analysis of the system by DOJ was warranted.” The DOJ-
commissioned cost-benefit analysis was released in 2001, by which time Ashcroft had
become Attorney General, and concluded that NMVTIS was actually a huge bargain:
With an initial annual investment in the range of $10 million, the fully implemented
system could “achieve benefits in the range of $4 billion to $11.3 billion annually,”
including significant benefits to consumers of automobiles.”®

Litigation by Consumer Groups Spurs Action. In 2008 —faced with continued
delays in implementing the system, renewed interest in the problem of title washing,

and a large number of fraudulently resold flood-damaged vehicles that were exported

to other states following Hurricane Katrina—Public Citizen, joined by Consumers for

*1d.

% Jeff Brady, “Holes in Monitoring System Let Lemons Get Resold,” National Public Radio, (Jan. 31, 2006).
" GAO, Anti-Car Theft Act: Issues Concerning Additonal Federal Funding Of Vehicle Title System, (1999).

® Logistics Management Institute, National Motor Velucle Title Information System Cost Benefit Analysts
(2001).
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Auto Reliability and Safety and Consumer Action, sued the Attorney General for
unreasonable delay in implementing NMVTIS. The suit was successful and resulted in a
September 2008 court order requiring implementation of the system. In accordance with
that order, DOJ launched consumer access and issued final regulations on January 30,
2009

Continuing Challenges. Full implementation of the system is still hindered by
incomplete participation by the states. Only 13 states are fully participating, 14 states
are not participating at all, and some states are providing data, but not making inquiries
of the system."” For the system to be effective, all the states must participate. Of
particular concern is California, which accounts for a large share of the nation’s vehicle
population. California’s DMV is reporting data to NMVTIS but is attempting to prevent
consumers from accessing that data to protect the revenue it brings in from the sale of
that data."’ An additional concern is the current lack of participation by Tennessee,
which accepted substantial federal grant money from the DOJ for its NMVTIS
participation but has not been reporting data to the system since 2005.

Attorneys General from 42 U.S. jurisdictions submitted comments to the FTC
regarding information to be provided to used car purchasers under its Used Car Rule.
Focusing on the benefits of NMVTIS, these comments stated that “the [Used Car] Rule’s
value is limited by the fact that it does not provide notice about the most material

information consumers need to consider . . . the vehicle’s history and prior use,

74 Fed. Reg. 5740 (Jan. 30, 2009).

1o NMVTIS Participation Map, available at www.nmvtis.gov

4 Two states, New York and Pennsylvania, had adopted the same position but agreed to release the data
just days before a court-ordered deadline of February 27, 2009.
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including prior title status, damage history, and whether it was repurchased by the
vehicle manufacturer pursuant to a state Lemon Law” —in other words, information
that would be provided by NMVTIS.” Of the 42 signatories, 18 were Attorneys General
from states that are partially or completely non-participants in the NMVTIS program.
To make NMVTIS a reality, as Congress intended in the Anti-Car Theft Act, and
to make its benefits more easily available to consumers, we propose the following:
¢ The Subcommittee should conduct oversight of the level of NMVTIS
participation by the states and DOJ's role in implementing the system. The
states should be asked to report on their plans to achieve full participation by

next year, as required by DOJ's regulations.

¢ Congress should make available additioral funding for NMVTIS to help
ensure that states achieve compliance with federal regulations.

* Congress should tie a small percentage of federal highway funding to full
compliance with NMVTIS reporting requirements.

* As recommended by the state Attorneys General, the FTC should include in
its Used Car Rule a requirement that information from NMVTIS be made
available to consumers on the used car Buyers’ Guide in a prominent and

easy-to-understand format.

IL Recent Misleading Claims by a Private Distributor of Title Information
Underscore the Need for Credible Information.

On February 20, 2009, Carfax circulated a press release claiming that “[a] new
report from the National Highway Traffic Safety Administration (NHTSA) flound] that
nearly one in five fatal accidents involve cars that have missing airbags.”"” We

investigated that claim and found that no such NHTSA report had been released, and

2 Gee Comments of National Association of Attorneys General to Federal Trade Commission proposed
rules (73 Fed. Reg. 42285 (Jul. 21, 2008)).

3 See Attachment 1: Carfax Press Release, “One in Five Fatal Car Accidents Involve Missing Airbags;
Carfax Takes Action to Protect Public,” (Feb. 20, 2009).

(%)}
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that Carfax had based its statement on an analysis published in the Kansas City Star,
which looked only at frontal-impact crashes.”” The mistaken claim in the Carfax press
release highlights (1) the legitimate concerns that used car purchasers have about their
present inability to learn a vehicle’s true history, and (2) the need for vehicle-history
information to be gathered from all relevant parties (including states and insurance
companies) and aggregated in a complete and credible database.

Consumers ought to have access to information about the prior history of used
vehicles in order to make informed purchases and protect themselves from fraud. The
usefulness of this information is predicated on its credibility and completeness.
Congress asserted the need for public access to this information seventeen years ago,
when it mandated the creation of the NMVTIS system. The concern felt by purchasers
of used vehicles is real. Although Carfax misrepresented the results of the analysis
published in the Kansas City Star, there is still a concern about missing or incorrectly
replaced airbags, for which complete reporting of vehicle history is needed.

A second concern is the perception that Carfax reports obviate the need for the
NMVTIS system. Carfax reports are based on an incomplete reporting of vehicle
history, as the company does not have access to, for example, data from all insurers or
accident reports from all jurisdictions. Carfax also lacks the authority to require
information from insurance carriers, junk and salvage yards, and states—a unique

advantage of the federally mandated system.

" Mike Casey and Rick Montgomery, “Front airbags don’t inflate in hundreds of head-on crashes.”
Kansas City Star. (Oct. 22, 2007).
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HI. The Federal Trade Commission Should Exercise Its Authority to Prohibit
Binding Mandatory Arbitration, Which Poses a Major Obstacle to Consumer
Protection in the Used Car Market.

Binding mandatory arbitration (BMA) clauses are routinely included in used
automobile sales contracts, finance contracts, and leases. Buried in the fine print of these
non-negotiable contracts, BMA clauses require consumers to waive their right to a fair
trial in pukblic court and instead submit disputes to an arbitration system run by firms
that view large corporations as their clients. Car dealers use BMA to avoid
accountability to consumers under the law and secure easy judgments against
individuals. Consumers purchasing or leasing vehicles are a captive audience with no
choice but to enter into the sales/lease contract put before them. BMA clauses are so
prevalent in used car sales contracts that it is difficult for consumers to purchase a used
automobile without being forced into arbitration.”

Automotive dealers have acknowledged that BMA is harmful and unjust. In
2002, Congress enacted the Motor Vehicle Franchise Arbitration Act'® to remove BMA
clauses from “unfair auto dealer franchise agreements that are purposefully written in
favor of the manufacturer.”’” California auto dealer William Shack testified before the
Senate Judiciary Committee that the arbitration process was “fundamentally unfair” to

dealers because arbitrators have economic ties to the manufacturer.’® Mr. Shack had

been forced by a manufacturer into an arbitration process where he had “no state

' See, e.g., Stephanic Mencimer, Suckers Wanted: How Car Dealers and Other Businesses are Taking Away Your
Right to Sue, Mother Jones (Nov. 26, 2007).

18 See 21st Century Department of Justice Appropriations Authorization Act, Pub. L. No. 107-273, § 11028
(2002).

17 146 Cong. Rec. H8688-01 (daily ed. Oct. 3, 2000) (statcment of Rep. Bono).

1% See S. Rep. No. 107-266, at 6 (2002).
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remedies, no right to a hearing, no right to an unbiased decision-maker, and no real
right to appeal on this issue.”” In the 110% Congress, Rep. Linda Sanchez introduced
the Automobile Arbitration Fairness Act, which would have prohibited BMA in
contracts between auto buyers and dealers.” In a 2000 letter to Rep. Jerrold Nadler, the
National Automobile Dealers Association (NADA) stated that it “does not support or
encourage the use of mandatory and binding arbitration in any contract of adhesion,
whether a motor vehicle franchise contract between a manufacturer and dealer or a
consumer contract” and “would not oppose other federal legislative efforts to preclude
mandatory and binding arbitration as the sole dispute resolution mechanism in any
contract of adhesion.””

The FTC is aware of the problems for consumers created by consumer BMA in
other contexts. The FIC’s recent report on the Fair Debt Collection Practices Act
(FDCPA) states that there are serious problem with debt-collection arbitration® The
Commission promised to look more closely at the practice and “may take law
enforcement action to address conduct related to debt collection litigation and

arbitration to the extent that such conduct violates the FDCPA, the FTC Act, or other

¥Id. at7.

# See H.R. 5312, 110th Cong. (2008).

# See Letter from the National Automobile Dealers Association to Representative Nadler (Jul. 12, 2000).
Despite their previous experiences with the horrors of BMA, some dealer groups opposed Rep. Sanchez’s
bill. See Harry Stoffer, Congress May Ban Mandated Arbitration, AUTO. NEWS (March 10, 2008) at 4 (“The
American International Automobile Dealers Association, which represents import-brand dealers, opposes
the bill. ATADA President Cody Lusk said the bill would further burden ‘our already-overwhelmed legal
system.””).

# FED. TRADE COMM'N, COLLECTING CONSUMER DEBTS: THE CHALLENGES OF CHANGE 66 (Feb. 26, 2009) at
http:/ / www. ftc.gov/bep/workshops/ debteollection/ dewr.pdf.
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laws the Commission enforces.”** The FTC should use its authority under Section 5 of
the FTC Act® to prohibit BMA clauses in auto sales contracts, finance contracts, and
leases. The FTC should also consider prohibiting BMA in all consumer contracts, as
provided in the Consumer Fairness Act sponsored by Rep. Luis Gutierrez” and the

26

Arbitration Fairness Act sponsored by Rep. Hank Johnson.
* * *

Public Citizen thanks the Subcommittee and its members for conducting this
important hearing to investigate the concerns of used car purchasers, opportunities for
improving the information available to used car buyers, and the variety of ways in
which used and subprime auto consumers are at a disadvantage in making purchasing

decisions.

#1d.

#15US.C. §45(a).

% See HLR. 991, 111th Cong. {2009). The Consumer Fairness Act also declares the inclusion of BMA in
consumer contracts an unfair and deceptive trade act or practice under federal or state law. Id.

% See H.R. 1020, 111th Cong. (2009). The Arbitration Fairness Act also prohibits BMA in non-union
employment contracts and any disputes arising under a civil rights statute. Id.
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Attachment 1: Carfax Press Release

Press Releases

One in Five Fatal Car Accidents Involve Missing Air Bags;
Carfax Takes Action to Protect Public

To: Assignment Desks

(Logo: http://www.newscom.com/cgi~bin/prnh/20080507/CARFAXLOGC )

Contact: Christopher Basso of Carfax, 703-934-28664

News Advisory:

A new report from the National Highway Traffic Safety Administration (NHTSA) finds that
nearly one in five fatal accidents involve cars that have missing air bags. This problem endangers
the lives of used car buyers, current owners and innocent passengers. To help protect the public
from this potentially fatal fraud, air bag deployment information reported to Carfax is available
for free at www.carfax.com/airbag.

Industry experts estimate that as many as 1 out of 25 previously deployed air bags are not
properly replaced. Carfax urges drivers that have had their car's air bags replaced to make sure
all air bags are functioning properly. In addition, anyone shopping for a used car should have an
ASE-certified mechanic or body shop inspect the air bag system prior to purchase, along with a
Carfax Vehicle History Report.

Carfax communications director Larry Gamache is available for interview to discuss the dangers
of improperly repaired air bags and offer tips for avoiding the purchase of unsafe vehicles.

To schedule an interview, contact Christopher Basso of Carfax, 703-934-2664.
Photo: http://www .newscom.com/cgi-bin/prnh/20080507/CARFAXLOGO
http://photoarchive.ap.org/

photodesk @ prnewswire.com

Source: Carfax

10
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State of lowa

Department of Justice

Consumer Protection Division

THOMAS J. MILLER Hoover Building
Attorney General Des Moines, lowa 50319

Before the U.S. House Committee on Energy and Commerce,
Subcommittee on Commerce, Trade and Consumer Protection
Written Testimony of William L. Brauch, Special Assistant Attorney General,
Administrator, lowa Consumer Credit Code,
Director-Consumer Protection Division, Jowa Attorney General’s Office
March 5, 2009
I. Introduction
Thank you very much for this opportunity to address you regarding how best to protect
used car buyers. Consumer fraud in the context of used car sales has been a substantial part of
my work with the Iowa Attorney General’s Consumer Protection Division, starting in 1987 as an
Assistant Attorney General and, since March, 1995, as Division Director. During the past 22
years I have testified several times before congressional committees or subcommittees and
authored comments to federal agencies, such as the recent Comment of the National Association
of Attorneys General (“NAAG”) to the Federal Trade Commission (“FTC”) regarding the FTC’s
Used Car Rule,' and the recent comments of the Towa Attorney General to the U.S. Department

of Justice (“USDOI”) regarding the National Motor Vehicle Title Information System

! The NAAG Comment is attached as Appendix A. The Used Car Rule is formally
known as the Trade Regulation Rule on the Sale of Used Motor Vehicles and is found at 16
C.F.R. § 455.
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(“NMVTIS”).. Icurrently chair the NAAG Autos Working Group.

The majority of low income consumers cannot afford to buy their own homes. Therefore,
the vehicles they buy will be the most expensive purchases they ever make. For most, their cars
are a lifeline to work and school. Their limited incomes mean that they can ill afford to purchase
unreliable vehicles or pay more than true market retail prices. Unfortunately, it is low income
consumers, with fewer choices and more limited means, who are most often the victims of used
car fraud. Most states have “Lemon Laws” to protect consumers against defective new or near
new vehicles,” but only a handful have similar protection for used car purchasers.*

Used cars with more mileage and use are more likely than other vehicles to have been in
major wrecks or have incurred significant mechanical or structural problems. In addition, low
income consumers have fewer choices in financing purchases of increasingly expensive used
vehicles. Therefore, they are more likely to be prey for deceptive and unfair loan practices, such
as payment packing, spot delivery, inflated trade-in values, or inflated income claims on credit
applications. All of this adds up to making buying and financing a used vehicle a “minefield” for
low income consumers. The bad practices cited above can be deterred by better laws and
stronger enforcement. The federal government has a great opportunity to help in this effort.

II. Specific Recommendations

1. Require the Federal Trade Commission to Strengthen its Used Car Rule.

* The lowa Attorney General’s Comment to USDOJ is attached as Appendix B.
* Anexample is the lowa Lemon Law, Iowa Code chapter 322G (2009).

* It appears 6 states have enacted lemon laws for used cars that are somewhat like new
car lemon laws, including Hawaii, Massachusetts, Minnescta, New Jersey, New York and Rhode
Island.

2.
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The comments of NAAG to the FTC regarding the Used Car Rule recommend, among
other things, that the FT'C amend the Rule to require that the Buyer’s Guide that must be posted
on used vehicles include vehicle history information. The NAAG comments point out that
vehicle history information has a much greater impact on the value and safety of a vehicle than
any other information, including being vastly more material to consumers than the information
the FTC currently requires be on the Buyer’s Guide about warranty coverage and the types of
components that can fail on used vehicles. NAAG’s comment suggested that the FTC adopt on a
national scale portions of the Buyer’s Guide the FTC has approved for use in Wisconsin, where
state law requires posting vehicle histories on used vehicles offered for sale by dealers.

Nothing diminishes a used vehicle’s market value more than past damage. Consumers
who know a vehicle has once incurred substantial damage discount its retail market value
anywhere from 25% to 50% from average retail values. Many will decide simply to avoid
purchasing such vehicles. Law enforcement officials encourage consumers to have all used
vehicles with evidence of prior collision damage thoroughly inspected by collision repair
specialists before deciding whether to purchase the vehicles or how much to offer for them.

Should the FTC decide not to amend its Used Car Rule to require dealers to disclose this
information on the Buyer’s Guide, Congress should pass legislation requiring the FTC to do so.
The Buyer’s Guide is a nationally-required document. It provides the most prominent location
for a disclosure that a used car has been in a major wreck, been ftitled as salvage, flood or rebuilt,
or had an odometer discrepancy. Obtaining and disclosing this infonnat_ion is becoming
increasingly easier for dealers, particularly in light of the recent rule adopted by USDOJ relating

to NMVTIS.
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2. Require Federally-chartered Financial Institutions to Root out Bad Lending
Practices.

Some of the abusive lending practices that have contributed much to the current mortgage
meltdown originated in the auto financing world. These include dealers inflating the consumer’s
true income or inflating trade-in values to qualify the consumers for loans they cannot reasonably
be expected to be able to repay. Despite the attention these practices have received in the context
of home loans, they continue to this day in the auto lending arena. These practices have been
facilitated by lenders who “looked the other way” or otherwise encouraged the practices resulting
in failed loans, damaged credit, and repossessed vehicles. If the mortgage crisis has taught us
anything, it should be that borrowers never benefit from an extension of credit that overstates or
does not consider their ability to repay and that we all pay a price for such poor lending practices.

Congress should make it clear to the Office of the Comptroller of the Currency and to the
Office of Thrift Supervision that their efforts to eliminate bad lending practices in the context of
mortgage loans must be extended fo other consumer loans, particularly auto loans. If the federal
regulators do not act to deter these practices, Congress should step in and take responsible action
to do so directly or via legislative directives to the applicable federal agencies. In doing so,
Congress should be aware that most auto lending is provided via state-regulated lenders and,
therefore, should insure that whatever limits it might impose set minimum standards of consumer
protection that states would be free to exceed.

3. Require Car Dealers to Advertise Prices that Include All Non-Government Mandated
Fees

Car dealers have a long history of bait and switch advertising of used vehicle prices. In

4.



174

recent years, these abusive practices have most commonly involved advertising retail prices that
fail to include set fees that all buyers must pay and that are not imposed by government. The
most common of these fees is generally labeled a “documentary fee.” These are fees that purport
to compensate the dealer for filling out and filing registration and tax documents for the
consumer. In some instances, state law mandates that the dealer perform the service, but does
not mandate the dealer charge a fee. In other states, the dealer is not obligated to perform the
service, but does so as a matter of course in most if not all sales.

Twenty or so years ago these fees were commonly in the amount of $15 - $35. Today,
some dealers charge buyers as much as $400 or more. The problem is that dealers seldom
include the amount of the fees in the quoted or advertised prices for the vehicles. Thus, they
come as a surprise to car buyers who most likely have spent several hours at the dealership, have
completed trading in their old cars, and have completed a stack of documents, only to find out
that there is more the dealer says they must pay than the price they negotiated. Dealers may even
falsely represent that some law requires the dealer to charge for or collect the fee.

Charging for documentary fees may be unfair and generally is anti-competitive, and it is
deceptive when the fees are not included in advertised or quoted prices. For the dealer, the
amount of the documentary fee is nearly all profit. Consumers cannot accurately shop and
compare purchase prices when dealers tack-on additional non-governmental fees at the end of a
transaction, or reference them in tiny type at the bottom of a television or print advertisement.

Congress may wish to consider banning the fees, capping them at some reasonable sum, such as

_5.
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$50.00, or requiring that advertised and quoted prices include any such fees.’
4. Ban “Spot Delivery” of Used Vehicles

A *spot delivery” occurs when a dealer sells a vehicle to a consumer and takes a credit
application and allows the consumer to drive away with the vehicle (gives it to him “on the
spot”) before credit has been arranged and agreed to by the consumer.® It also often involves a
consumer leaving his trade-in vehicle at the dealership. This arrangement leaves the consumer
in a terribly vulnerable position. If his credit application is denied, the dealer will usually inform
the buyer of that and that the dealer will be applying for credit for him again, but this time with
less generous financing terms, usually involving a higher interest rate and, thus, higher monthly
payments. If the buyer balks, asserting that the dealer promised there would be no problem
obtaining the more beneficial terms and that he wants his trade-in back and to rescind the deal,
the dealer responds that it is “too late” in that the dealer has sold the trade-in and that the buyer is
obligated to permit the dealer to continue to shop for credit for him.

Some states have adopted guidelines in an attempt to limit the use of spot delivery in their
states. Congress could eliminate the abusive aspects of this practice through legislation declaring
it to be an unfair practice under the FTC Act for the sale of a car buyer’s trade-in vehicle unless
and until an agreement has been reached on a purchase loan, and permitting the buyer to rescind

a purchase contingent on financing if financing that is agrecable to the buyer is not found.

* Some states have regulated documentary fees by state law including California’s $55
cap, Cal. Veh. Code § 11713.1(b)(sales), and New York’s $45 cap, N.Y. Comp. Codes R. &
Regs. Tit. 15, § 78.19(d).

¢ These arrangements are also sometimes referred to as “Yo-Yo sales.”

_6-
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5. Expand the Federal Odometer Law to Cover False Statements or Non-disclosure of
Salvage, Flood and Damage History
The federal odometer law’ has been in place since 1972. In those 37 years it has been
relied on by used car purchasers to seek restitution from sellers who lied about the vehicle’s true
mileage or altered the actual odometer reading so as to reflect fewer miles. The more mileson a
vehicle, the less it is worth. Past damage history has an even greater deleterious impact on used
vehicle values. The existence of NMVTIS and several for-profit vehicle information providers
means there is little excuse for a dealer failing to correctly disclose vehicle flood or collision
histories to prospective buyers. Thus, Congress should strongly consider expanding the
odometer law to provide remedies for state attorneys general, and for consumers via private
actions, against sellers who intentionally misrepresent past vehicle flood or collision histories.
6. Increase the Cap on TILA to reflect Modern Financial Transactions
The Truth in Lending Act (“TILA”)® covers only credit transactions under $25,000.°
While most used cars still fall under that Iimit, it will not be long before that limit is obsolete in
the context of many used vehicle sales. It was set in 1968. In today’s dollars, those 1968

$25,000 would buy over $151,680 worth of merchandise.’ It is time Congress mandate an

7 The odometer law was enacted as part of the Motor Vehicle Information and Cost
Savings Act of 1972, and is codified at 49 U.S.C. §§ 32101-32711.

# 15 U.S.C. §§ 1601-1666j.
® 15U.S.C. § 1603.
0 Determined on March 3, 2009, via use of the inflation calculator made available by the

U.S. Bureau of Labor Statistics at hitp://www.bls.gov/bls/inflation.htm

-
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increase in the TILA cap to reflect the impact of inflation over the past 41 years.

Raising the cap, even to as little as $50,000, would have a substantial impact by ensuring
that used car buyers who finance purchases are legally required to receive disclosures of the most
important loan terms such as the amount financed, the total cost of credit, the annual percentage
rate of interest imposed, the amount they are credited for down payments, and the number and
amounts of each payment. This information is vital to shopping and comparing credit and can
make a big difference to a lower income car buyer where even small differences in interest rates
or other loan terms can make the difference between a vehicle being affordable.

1I1. Conclusion

Thank you very much for this opportunity to comment on these important matters. We
have seen all too well the unfortunate results of a lack of government oversight in the mortgage
loan market. Ironically, many of the practices that contributed to the mortgage meltdown were
imported from long-standing bad auto sales or loan practices. While current market factors tend
to damper the possibility of overreaching auto loan practices, the market surely will pick up again
and Congress would be well advised to act now to better deter the harmful car dealer and lender

practices cited above.

-8-
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By Electronic Mail
Federal Trade Commission/Office of the Secretary
Room H-135 (annex H)
600 Pennsylvania Avenue, N.W.
Washington, D.C, 20580

RE:  Used Car Rule Regulatory Review, Matter No. PO87604
L Intreduction

We are writing in response to the request for comments issued by the Federal Trade
Commission (“FTC”) in the Federal Register of July 21, 2008, regarding the Used Motor
Vehicle Trade Regulation Rule, 16 C.F.R. Part 455 (“Used Car Rule” or “Rule”). This comment
is submitted on behalf of the Attorneys General of the {ollowing jurisdictions: Arizona,
Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia, Florida, Georgia,
{daho, llincis, Indiana, lowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire, New Jersey,
New Mex:co, New York, North Dakota, Northern Mariana Islands, Ohio, Oregon, Rhode Island,

South Carolina, South Dakota, Tennessee, Vermont, Washington, West Virginia, Wisconsin, and

Wyoming {collectively, “Attorneys General™). We write as the primary law enforcement

! 73 Fed. Reg. 42285-42293 (2008).
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officials in the United States whao handle consumer complaints about used vehicle purchases and
enforce laws designed to protect used motor vehicle purchasers.

Consumer fraud in used car sales has long been one of the most frequent complaints
received by state Attorneys General. Our offices have a long history of enforcing state and
federal consumer protection laws relating to used car sales, including joint Used Car Rule
enforcement efforts with the FTC. In addition, the offices of state Attorneys General have
advocated for many years for changes in federal laws to prevent fraud in used vehicle sales. This
is an area we know well.

These comments also incorporate and fully support the comments of the International
Association of Lemon Law Administrators (“IALLA”) — attachment A to these comments.
These comments are the joint submission of the Attorneys General and IALLA.

The Used Car Rule has been in effect for nearly a quarter century. It was designed by the
FTC with the stated intent to prevent oral misrepresentations and unfair omissions of material
facts by used car dealers concerning warranty coverage. The Rule provides valuable
information that used car buyers need in helping them decide whether to make an offer to
purchase from a dealer and how much to offer. Whether a vehicle comes with a warranty is vital
information for car buyers and the notice required by the Rule to be posted on used vehicles, the
Buyer’s Guide, effectively conveys that information.” However, the Rule’s value is limited by
the fact that it does not provide notice about the most material information consumers need to
consider and, indeed, do consider in deciding whether to purchase — that is the vehicle’s history
and prior use, including its prior title status, damage history, and whether it was repurchased by

the vehicle manufacturer pursuant to a state Lemon Law.

? 53 Fed. Reg. 17660 (1988).
However, as noted in the attached IALLA comments, it should be amended to require inclusion of information
about available state warranty law coverage.



181

Nothing diminishes the market value of a used vehicle more than detrimental history.
That paramount information is included in the Buyer’s Guide approved for use in Wisconsin, and
we encourage the FTC to incorporate those portions of the Wisconsin mode] that relate to vehicle
history and known prior use into the current national model as the version required across the
nation. We also support inclusion of state statutory warranty and Lemon Law buyback
information as urged in the attached JALLA comment.

In addition, vehicle history information is the subject of another federal effort, the
National Motor Vehicle Title Information System (“NMVTIS™), a system intended to make both
positive and negative vehicle history information available at a keystroke to American car buyers
and law enforcement. The U.S. Department of Justice is expected soon to propose
administrative regulations designed to fully implement NMVTIS. An improved Used Car Rule
can supplemenlt NMVTIS by adding this vital vehicle history information to the Buyer’s Guide
posted on the vehicle. An amended national Buyer's Guide including vehicle history
information will do much more than the current more limited Buyer’s Guide to prevent fraud and
omissions of material fact about the most material fact one can know about a used vehicle — its
damage, title, and LLemon Law history.

These comments explain why we advocate the above changes and also address other
questions posed in the notice of rule review. We appreciate this opportunity to express our views
on this matter of great public importance.

11. History of the Used Car Rule

The Used Car Rule was proposed in 1984, became effective in 1985 and, in essence,

replaced an FTC rule that required car dealers to disclose certain known defects.* The defect

disclosure rule was vetoed by Congress in 1982, an action which subsequently was held by the

49 Ped. Reg. 45,692 (1984).
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Supreme Court to have been based on an unconstitutional federal provision.® Following the
Supreme Court action, the FTC re-examined the rule, deleted the defect disclosure requirement,
and adopted the Used Car Rule in much the same form as it exists today. What remains is a Rule
requiring used car dealers to post a notice (“Buyer’s Guide™) on a used vehicle offered for sale
disclosing whether a warranty is being offered and its basic terms. The Rule also requires that
the Buyer's Guide disclosures be incorporated into the sales contract. The Rule further requires
Spanish language versions when transactions are conducted in Spanish and that the Buyer’s
Guide include certain consumer “tips,” including a warning that consumers not rely on oral
promises not put in writing,

III.  The Rule’s Effectiveness is Greatly Diminished by Not Addressing Vehicle History
Information

The focus of the Rule is warranty information. But that is only one of a series of material
facts that consumers should and do consider when deciding whether to purchase a used vehicle
and how much to pay for it. Nothing can diminish a vehicle’s value more than prior damage.® A
vehicle which has incurred past substantial flood or collision damage, no matter how well-
repaired, is worth substantially less than an identical vehicle without prior flood or collision
damage.” Market prices for used vehicles are affected by information. Consumers have made it
clear they either do not wish to purchase vehicles they know incurred prior substantial collision

or flood damage or, if they are willing to buy, will not pay close to pre-damage value. The

* United States Senate v. Federal Trade Commission and United States House of Representatives v. Federal Trade
Commission, 463 U.S. 1216 (1983),

Prior salvage history may mean the vehicle has little or no value. Prior salvage history may result in a vehicle
being uninsurable, in voiding the manufacturer warranty, and may result in the vehicle being unsafe to drive if
collision damage was poorly repaired. Automobile Fraud, National Consumer Law Center,

p. 354, 3" Ed., (2007).

’ The following appeared on August 29, 2008, in the Q&A section of the website of the Kelly Blue Book vehicle
value? A salvaged, reconstructed or otherwise ‘clouded’ title has a permanent negative effect on the vajue of a
vehicle. The industry rule of thumb is to deduct 20% to 40% of the Blue Book value, but salvage title vehicles really
should be privately appraised on a case-by-case basis in order to determine their market value.”
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popularity among consumers of vehicle history information services such as CARFAX and
AutoCheck is a testament to the effect damage information has in the marketplace.

The market devalues these vehicles because consumers do not trust them 1o be
mechanically and structurally sound or safe. The auto manufacturers show their distrust of them
by voiding manufacturer warranties for vehicles with prior major colision or flood damage.®

States have responded to this concern by adopting laws requiring disclosures by vehicle
seilers of information relating to prior collision or flood damage, including of title histories
reflecting prior salvage or flood status and, in some cases, doflar amounts of damage.” Congress
recognized the import of this information in enacting a provision in the Anti-Car Theft Act of
1992 requiring the Secretary of Transportation {o establish the National Motor Vehicle Title
Information Service, a data base that would provide public access to critical information about
the reliability and safety of used motor vehicles.'® Transportation failed to implement NMVTIS
by the 1996 due date and Congress transferred responsibility for NMVTIS to the Justice
Department in the Anti-Car Theft Improvements Act of 1996."" Those two laws form the basis

of NMVTIS, discussed below in further detail.

® Ford 2008 Taurus Model Owner Manuals provide as follows: “The New Vehicle Limited Warranty does not
cover: . . . vehicles that have ever been labeled or branded as dismantied, fire, flood, junk, rebuilt, reconstructed, or
salvaged; this will void the New Vehicle Limited Warranty.”

Chrysler includes the following in the warranty information it has posied online for the Chrysler 2007 300 modet:
“A vehicle has no warranty coverage of any kind if: e the vehicle is declared to be a total loss by an insurance
company; e the vehicle is rebuilt afler being declared to be a total loss by an insurance company; or e the vehicle is
issued a certificate of title indicating that it is designated as *salvage,” ‘junk,” ‘rebuilt,” “scrap,” or some similar
word. DaimlerChrysler will deny warranty coverage without notice if it learns that a vehicle is ineligible for
coverage for any of these reasons.”

2 Examples include: Colo. Rev. Stat. § 6-1-708; Haw. Rev. Stat. § 481J-4; lowa Code § 321.69; Me. Rev. Stat.
Ann. Tif. 10, § 1475(2-A); Mass. Gen, Laws ch. 90, § 7N1/4(8); N.C. Gen. Stat. § 20-71.4; and S.D. Codified Laws
§§ 32-3-51.5 10 32-3-51.9, 32-3-31.18.

0 pub. L. 102-519, §§ 202-04 106 Stat. 3390-93 (1992).

Y Pub. L. 104-152, § 2-3, 110 Stat. 1384 (1996).
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In addition, various states have adopted laws requiring buyers receive pre-purchase notice
if a used vehicle was once repurchased by its manufacturer under a state Lemon Law.'?
Consumers are wary about purchasing such vehicles and, therefore, the market values of the
vehicles are well below those of identical vehicles which had not undergone manufacturer
repurchase.

Another material fact affecting a vehicle’s value includes odometer mileage. Congress
recognized this in 1972 by enacting a law requiring vehicle selfers to disclose odometer readings
upon sale, including whether the reading is actual mileage, exceeds the mechanical limitations of
the odometer (e.g., over 99,999 miles) or is not the actual mileage of the vehicle.)’

In 2008, the expected mileage per gallon of used vehicles has become more material than
ever and vehicle sales have clearly reflected that, with SUV sales tanking and higher mileage
vehicles increasing significantly. Reliability, popularity of vehicle design and features, and
resale value also play substantial roles in determining a used vehicle’s market value,

But, it is the material facts least available to consumers that should be the focus of the
FTC’s effort to ensure that deceptive and unfair practices are not present in used vehicle sales.
Vehicle design and features are a given. Dealers will use them as positive selling points.
Consumers can judge with their own eyes, test-driving experience, and readings whether they
like a particular year, make and model. Information about expected mileage per gallon for
particular vehicles by year, make and model is also readily available to consumers through the
EPA estimates and through information published in Consumer Reports and similar publications

analyzing used vehicles. Odometer mileage disclosures are required by federal law for vehicles

"2 Examples include: Ala, Code § 8-20A-3, 8-20A-4, §-20A-5; Alaska Stat, § 45.45.335; Ark. Code Ann. § 4-90-
412; Colo. Rev. Stat. §§ 6-1-708(1)(b), 6-1-105(1)(x); Iowa Code §§ 321G.11, 321G.12; N.M. Stat, § 57-16A-7;
N.C.G.S. § 351.3(d); and, Tex. Oce. Code Ann. § 2301.610 (Vernon).

¥ The “Federal Odometer Act” was recodified in 1994 and is now found at 49 U.S.C. §3 32701-32711.
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less than ten model years old. That leaves consumers to identify the vehicle history and warranty
information on their own.

The Buyer's Guide effectively communicates most of the information about available
warranties to prospective buyers. However, the Wisconsin Buyer’s Guide, approved by the FTC,
does so much more than the nationally-approved Buyer’s Guide by mandating disclosure of the
most material information — the vehicle’s history and prior use. The FTC should amend the Rule
to require this information be included in the national Buyer's Guide.

IV. The Wisconsin Buyer’s Guide Offers a Great National Model

The FTC approved Wisconsin's use of a differing Buyer’s Guide in 1986, granting an
exemption for Wisconsin under section 455.6 of the Rule, based on a finding that Wisconsin law
“*affords an overall level of protection to consumers that is 25 great as, or greater than, that
afforded by the Used Car Rule.”™® The Wisconsin version, Attachment B, is based on a long-
standing state regulation requiring vehicle inspections by used car dealers, and disclosure of any
defects found in the inspection.”® Similar inspection requirements that were implicitly imposed
in the precursor to the Used Car Rule resulted in industry opposition to that rule and the
subsequent Congressional effort to veto that defect disclosure rule. We are not advocating
reincarnating that long-ago debate. 1f an individual state has enacted, or does enact, legisiation
requiring vehicle condition reports similar to that included in the Wisconsin Buyer’s Guide, the
FTC has demonstrated that it will grant an exemption to permit use of that version in lieu of the
national version.

However, there simply is no excuse for the national Buyer’s Guide to fail to include

vehicle history and title brand information. That information is readily available to dealers

51 Fed. Reg. 2093601 (1986).
" Wis, Admin. Code Trans. § 139.04.
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through private data sources and through title records accompanying vehicles they purchase at
auction or take in trade. Additionally, that prior history is a determinant of whether the warranty
the selling dealer claims is available truly is available. Auto manufacturers do not honor
warranties for used vehicles that have been previously titled as salvage, flood or rebuilt. The
Used Car Rule, at present, is all about warranty coverage. The Wisconsin Buyer’s Guide
requires the dealer to disclose if the manufacturer’s warranty remains and, if not, whether that is
due to prior salvage or other vehicle history. If Wisconsin dealers are required and can
determine facts sufficient to make that disclosure, so too should dealers in the rest of the nation.
The Wisconsin version requires that the dealer disclose what brands the buyer’s title will
contain. We believe the national version should build on that, but should not be tied to what
brands a new title will carry, making it dependent on state law. Instead, we urge that the FTC
require the Buyer's Guide to disclose all of the following: 1) Past title history indicating prior
salvage, damage or manufacturer buyback; and, 2) the Vehicle History using the Wisconsin
checklist of: a) personal use; b) business use; 3) lease use; 4) rental use; 5) demonstrator use; 6)
ather; and, 7) prior use not known.'® The FTC’s stated authority to adopt the Used Car Rule is
the FTC Act, which includes making it unlawful to engage in deceptive or unfair practices in the

sale of merchandise, ihcluding motor vehicles.!”

The FTC clearly has authority to incorporate
the above suggested segments of the Wisconsin model into the nation’s Buyer’s Guide.
The current FTC model truly is archaic, focusing only on warranty information, which

remains material information but which pales in comparison in market materiality to prior

'* Wisconsin’s Buyer's Guide also includes a box labeled, “Executive use” which we would discourage from being
included in the national model due to past abuses of that term in the context of used car sales efforts labeling former
rental and other vehicles purchased at dealer-only auctions as “Executive” vehicles, falsely implying that the
vehicles were operated by high-level auto manufacturer employees and, therefore, were driven gingerly and given
great care.

7 1SUSLC. §45.
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vehicle history. Adding known past use and past title history indicating damage, salvage, or
manufacturer buyback would give the Used Car Rule teeth and true value to used car buyers. All
too often consumers do not receive that information on title records they receive when they
purchase a vehicle.'® Requiring dealers to include this information in Buyer’s Guides will
impose little cost to them. Leaving the Buyer’s Guide as-is would result in maintenance of an
outdated model of limited value to the auto buying public.

IV. NMVTIS and the Used Car Rule

By including past use and title history information as we suggest, the FTC would be
acting in a manner consistent with Congressional intent in the context of NMVTIS. While the
federal government has fallen far short of implementing NMVTIS by 1997, as required, it is our
understanding that the Justice Department is on the verge of issuing a notice of proposed
rulemaking. In addition, NMVTIS has been in use among state auto titling officials but is not yet
accessible to the public and does not yet include vital data from auto insurance providers
regarding vehicles the cornpanies declared to be total loss.

Once NMVTIS is fully operational as Congress intended, it will be of great service to
prospective used car buyers and to dealers who wish to avoid selling vehicles with significant
prior collision or flood damage or which were repurchased by auto manufacturers under state
Lemon Laws. While NMVTIS has great promise, it does not require the information it provides
10 be physically posted on a vehicle. It would take a dealer little time to use NMVTIS 1o
discover any salvage, flood, or buyback title history and record it on a revised Buyer’s Guide.
The presence of this information on the Buyer’s Guide would not duplicate NMVTIS in that

consumers may not be aware of the availability of NMVTIS, but all would see a Buyer’s Guide

' The September 8, 2008 edition of Automotive News reported on the results of a new study that concluded that
nearly 15% of the 1.5 million vehicles that were severely damaged by collisions, bad weather or fire in the first six
months of 2008 now have clean titles that do not identify that damage.
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posted on a vehicle offered for sale by a compliant dealer. With such little cost to comply, and
with such great benefits to the used car buying public, adding these disclosures 1o the Buyer’s
Guide would result in an effective and efficient federal double-faceted assault on used car fraud.
V. Responses to Questions Raised in the Request for Comments

In its recent rule review notice, the FTC asked for input on a series of questions relating
to the Rule. The response above relates specifically to the questions raised under the heading of
“General Issues” in the Commission’s request, especially those concerning a continued need for
the Rule and how it might be modified to increase benefits to consumers.

One specific question concerned the value of the list of major vehicle systems and
possible defects. We view that information to be of very limited value in comparison to past
vehicle use and history information and urge its deletion. The FTC also inquired about the value
of the information on the Buyer's Guide regarding whether any of the manufacturer’s warranty
remains available. We view that as vitally important to potential buyers and urge its retention.
We urge that it not be an optional disclosure, but be a mandatory disclosure. Dealers can readily
learn whether the warranty applies. Frankly, it is a substantial selling point that most dealers
would desire to feature.

V1. Conclusion

The Used Car Rule Buyer’s Guide provides significant information to used car buyers.
However, it is an outdated and unnecessarily limited tool in that it falls far short of providing the
information consumers require to avoid being victims of unfair and deceptive practices in used
vehicle sales. The Commission’s goal should be to use its rulemaking authority to require
disclosure of material information readily available to dealers to help the marketplace work

effectively and efficiently. Limiting the Buyer’s Guide to warranty information does not achieve
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that goal. Amending the Rule to require the Buyer's Guide to include disclosures regarding
vehicle history including prior negative title information, Lemon Law buyback, and known priot
use will do much to deter unlawful conduct and prevent substantial consumer losses. Given the
serious safety problems with some rebuilt wrecks, it will undoubtedly prevent injuries and save
lives. We urge the Commission, in the strongest possible terms, to adopt the amendments we
propose. 1t is time for the Commission to step up its efforts in this area and we wholeheartedly
offer our support and look forward to working al your side should the Commission decide to
upgrade the Rule as we suggest.
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Attachment A

International Association of /
Lemon Law Administrators

August 29, 2008

Federal Trade Commission
Office of the Secretary

Room H-135 (Annex H)

600 Pennsylvania Avenue, NW
Washingten, DC 20580

Re: “Used Car Rule Regulatory Review, Matter No, P087604

The International Association of Lemon Law Administrators (IALLA), established in 1897, is
comprised of members and subscribers from the United States, Canada and Japan. Among its members are
state consumer protection officials from California, Connecticut, Florida, Georgia, Hawaii, Minnesota, New
Hampshire, New lersey, Ohio, Texas, Vermont, Washington and Wisconsin., Its mission, in part, is to
represent the interests of its member agencies on public policy and regulatory issues affecting consumers in
the marketplace and to promote intergovernmental activities which reduce barriers to cross-jurisdictional
enforcement of lemon laws.,

TALLA appreciates the opportunity to comment on the Used Car Rule review and has two
recommendations in response to part one of question 11: "What other changes to the format of the Buyers
Guide should be considered to increase its benefits?” First, since the otiginal rule was adopted in 1984, nine
states, Arizona, Connecticut, Hawaii, Massachusetts, Minnesota, New Jersey, New Mexico, New York and
Rhode Island, have enacted laws specific to used cars. These laws mandate warranty/lemon law coverage
periods ranging from 15 days/500 miles to 90 days/4,000 miles for either all vehicles or those sold above a
certain price or within certain age and mileage limitations. Consequently, a revised FTC Buyers Guide shouid
have a box (in a dealer warranty section) to indicate “state warranty law applies” if the vehicle is covered,
with a space to indicate the warranty coverage period for the vehicie.

Second, all 50 states have lemon laws for new motor vehicles. When a manufacturer reacquires a
vehicle due to a nonconformity, 41 states require disclosure of said fact to subsequent transferees and
consumers. Fifteen states, Arkansas, California, Florida, Georgia, Hawaili, 1daho, Indiana, Iowa, Minnesota,
North Dakota, Ohio, Pennsylvania, South Carolina, Texas and Wastington, require the manufacturer to
warrant the repair of the nonconformity to the first subsequent retail buyer for a period of at least one year
or 12,000 miles, whichever occurs first. Several manufacturers issue separate one year/12,000 mile limited
warranties on their reacquired vehicles regardless of where the vehicle is resold.

The FTC Buyers Guide has not tracked these phenomena such that it does not apptise consumers
who purchase vehicles that were bought back by the manufacturer of that fact or make them aware of
specific warranty coverage. The Buyers Guides for Maine and Wisconsin, approved by the FTC, require that
manufacturer buybacks be disclosed to prospective consumers. Likewise, a revised FTC Buyers Guide should
have a box (in a non-dealer warranty section) to designate “manufacturer buyback” and a space to indicate
the applicable manufacturer warranty coverage period on the nonconformity or the vehicle.

The current FTC Buyers Guide is out of sync with the plethora of lemon laws enacted across the
nation during the past quarter century, It fails to account for the one million plus used cars sold each year
with statutory warranty coverage, Consumers who buy these vehicles without knowledge of this fact are
likely to be misled or deceived if the form is left blank or marked “as is.” Modification of the form as
prescribed above would substantially remedy this problem.



194

Jsjesp @
(ot wmed

X

{AwaN g - joyradal] $pocer]} {PUBN 104 ~ JOROYSU| BEILBAY

L EBINDOY St BpInd sy}
ua popircid uoRBLLIOI BU) jeyl SBRamoLn AL 30 1584 B4} 03 Ajipes {,

$IEBITION,, 10, STA., PIYSEW Swal (1w urejdxy

Siaysep pue SIadiin 4818050 PIRRISPUA
SIOLUW PUT SMOPUIAL ‘PIBIYSPUIAL
SIDOUAR pUE SN Y
uocisuadsng
spusuodweg fupealg
Jajauwiopo puk Joswopaadg
syjeq 'sfeqne — sjeag pue saalao(] Buinensoy
spbry
uioH
WS 1ong
APOTNIf) J6 UOILIO ] [RIBIONAS 10 SWeL]
uegd 1004 pue ‘femalid ‘srapuey
wislsAg jsneyxg
‘pasnhal aJsym 98] uoiEsiu ol ssed g
Sj9A 2uNsus Jou saup uopoadsyl dysieeag
Juswidinbg uolssiuy
P17 ¥UNIL pUR SPOOH ‘Stooq
ssadwng
s8ielg VIASS
axeag Bupied
wIsAg soyesg
tefis jefan
10N
N (9P0D UPY "SIM "GO SNYMLL
o} Bujpuoooe uoppuod Butpiom jadoxd th 56 ISHW MOISq Palsy susl
Jfe ‘sAemufiy UISUCTSHA UO 2SR Si Rlesada Agebar puk Alsjes of
SLNIWININOHYE ININGINDI 8I0IHIA

Attachment B
injuintininjalalalnininlnin)
gonoooRnonopoon

[minininini
aooon

,,,,,, e ISSiUE Xoef 10 ouy aseds
waygoud woeisks punog
1003d A jamod

- wiejqosd wimshs Bukesiy
wejqod Joyuod B8NS
waiqosd Waske BuisanipuoD Jy
“ wopqosd Wwasks axesy SHY
uawdmbz 1eu10

oogooag

peddimizg on

Apoqiun 3o uonuod
jenjonss Jo swey ‘ued Joo}) Jamo) Jnns
0} nedsar J0 SBUSPIAS YN0 10 SPIBM BARDBLIOD
asBeweg payedoy
waqoud spyBy ofineb pue swby usen
weyqesd wajsis & seopu;
wajgosd soaap o abnegy
s991aa(] Bugurepy pue safinegy
afedass Jouny BUIDNIOXS ‘SHBY] BIGISIA 1O UMDY
MOY S1aA9) pInjd
i
uoyesigoads fampeINUeul Wox pabueys
ed Bunay spniatg LON £30Q
payorin 10 ‘pokey ‘Bussiu s)ieg
sjosap 'silels Apadosdis soip
SSNPIRY 0 LESSIY
walgosd BnEoW JORUG0 JU0YOB]T
jised peay umog o
‘pedy S0 ¥o0)q paNsRID ju sulig
asi0u feuLiouqy
QoRdWNBUOY 10 SAISEITXS Jo Subls
awbuzy
waigold waysAs vogiub)
wajqoad weishs Bulels
wagod wayshs Suibeyn
wNshAg (eoLIag
sfuisnoy Jo seses o) sfielwssp 1o S48 AQYSIA
UGHEIGIA JO SIOU [BULIDUGY
wejgord SuyNG
utel] aAug
wapqoud waysAs
o 0} Bjes SzoaRUE JUBI0CT
waysig Buoon

NOLIGNOD TYHINID IDIH3A J3sn

aonoooag
misininjuinis}

20 OO0 OO0 QOO0 Oono o oo goog oo

€0 poo opo OoO CQOOD O OO Oooo oo

&

tiaey PUE SUOISRIOXS * i ‘aand 104 N8y
- "ageyond joj sigeene 59 Aew S OVHINDD IOIANES FTOIMEA
semppgnueN M

FEit-1 ] [w ] fed
$94ng §40Ang
Aq prad 5 0} s8] sejsupil Aq pred aq of siqganpeq
$ % +ahng Aq pred
10ANG  aG 0 §1500 JedDl 1219140 JUNSY
£g pred ag o) 219890080 “ISUE ST SIABUINM
‘1S SPUID JOABUIM (sapu)

{sapu) T {syuowy)
(siep) HiTioTy
uopendxy “SULISRIXS
“sHeyep v 1pHoog BUE SRERIGALD 10§ JUSWNSOP
Aptesem o} jeges 4o Auesien sjesedas o) Jojey

IjUs g HBO - AJUBLIZM
I aIpea Bunsway [

. Aisi

SjomaA Jauio Jo abeaes

fsweizeps poriy

-asodaind Jenoned 2 Joj sseuyy
pue AJIGeIUBYIUELE JO STRUBLIEM
o} anp pagaoues [ pandus Bugpnou saguees
umouiioN [ e sunesip diysiapeeg
pada [  ALNYHNVM ON-SISY I
2443 N -2 U4 ¢haat]
‘el 2ie jJorijuos sseydind syt uo o passbe
swirs) -vigenodsu 8q Avw Suiia) AUBLIEAL “G0U0MIE OF HROWP
21e sasinosd uaods Gumm Ul SISULGCIE HE 10 NSV IINVINOLWI
ALNYHHYM
“paindsalg S DUIpRIY PO SIEBA [3pow alow
40 (01 S| 99YdA SENERQ SMBO[OEIP ISISWOPO WO LN D
AONVSAUOSIC HILIWOA0 ONINEYM - e oy [T
SHUR) JeDIIBYOaW 10 $300X3 1) 1T
jemoy [
:ses Bupee: ayy ‘sbpamouy
5,diySIHjRap I0 159G HU) 01 "PEsNDOE SEA BDIYSA USUM S

..D D ,D D D GVEN HILINOTO

*8[i In0A Uo 3G fiA UaneIo ) 1a1ewopn
DNIOYIY ¥3LIN0A0

U1 paln Ajsnonaly UMOUY J0U 3571 puk AlojSiH [
W0 [}
asnangnoaxy [
ssnisjensuowar) 0
asn jeey [
asn aspa [}
vsn ssausng
a0 puosiagd [
“Ajdde jey; e paus

80
sdeqhng seinjoesnue [}
pabeuiep povi4 []
pred wneto sBpwep
- “obAUBINSY O} PALIBISURI), [T
sbenes inged ]
SpURIG 35U} DABY M BNIL
SONVHES F1LL

AHOLSIH FIVHIA

powdgTT tenuen ¥

RGO OUG

g G GVRIT (sl etk anug

81— 445-on

@ud]

angaufiug

13p0Y axey EIA

s, NOBG By} ud suonsebbng auy Bumons; Aq
SN Jusiowsg | § 2joul Wweay Aels NoA  'BIBY BOBUOSER)
.y i Buisn puy ued dysiaiesp oy jeum ud
it A b POSEG 51 SpiND sip Uo LoRRWIORY
i )

wea uwns JOINO SYIANEG NISNOOSIM




195

sustuubye Jedoid sapnpou sjuanoduwo Buiiesig
z1eaf Buy pue ‘uonyd 1epels

‘PIOUSIOS ‘UMIMS uoyiubl sapniou weysAs Buisels
Agmolg Bun uoysid Jo JOPo §0 JNg
‘DICLUS ISHBUXS JEULIOUGE '$HED] {10 JO BOUSPING

sapnjou; uond 110 3y jo sufiyg
sbeq ie

pue ‘e BpnpLYy Sjeag pue sooreq Bujuresey
guusiuR

36 ‘SI0UIL ‘S1RDS 'SY00] ‘smopiim paddinbe
s2 ‘BUMOII0} BT 2PNIOL SALIOSSRINE JBMOd
*siby Jopsexe e eprjou SIYBEY

“weyshs jopoefu)

Jo JorRinauen ‘dumd ‘Sue] sapnou wayshs jeng
“usunBie ‘enedas jen Ag pauasesm ‘abewep
sapnou ApOGIUN JO UOILIOY JBINONNS JO SRl

"AISIEY 981} SOUBLBIUIELY

10 7Y SPHDLY JOU S30(] "SIBYSEM DlRILSpUIM

pue ‘Bubeals jemod *saxeiq ‘Aspeg Yojeipel
‘3SBO J9jSURY |BuGISNp ‘UoISSIusSLRR ‘Bubus

rpeddinbe se 'Bumool syl Sepnioul Mof SjBAR] pIni
1apjo 10 pjo s1e8A |opow g+
pue *$53] 16 "8q] DO ST BUBRIMAD -
pue ‘sanpuncs Buyss; Aojepurit ujydey -
.43t 2SO0 sAep G LIUIM
1S9} UDISSILUD OJE)S B s5Ed 1SN SAIaA [aqe)
V33 poousspun uo pejsy sijuswidinby voissiug
‘USIND pue ases Jasuen ‘sl AD
'SIUIoH) ‘{BRUSISIIP ‘SXRSURY ‘UISSIUSUEY
:paddmba se ‘Bumolo; U sepnjou; wied) Al
“SYOYR] pUL 8500}
‘saBujy sapnipul pI BuNL pue SpooH ‘sicoq
-dund sajem pue ‘ugj JEISOUIBY) *BICo
gy Lo5EIpe) ‘'Sas0L SOPNIdU) We)sAS Buloon
-joieinbas sBejoa
pug 10jeUlale ‘Aleyeq sepnjoul waysAs Buibieyn
‘$ainjes; uonoeioid YSLIC Jou)c sepnpw sieduing
‘syjea) piny puesayeiq Buped
'SH0LS ‘SWNIp ‘sped ‘sI0j01 SEPNDU WaIsAS soelg

QILOZdSNI §1 LYHM 40 SNOLLINIZZA

59£0r997 {809} JaoUYSISSY Jawnsucy
- 6062-L055 1M ‘UOSIPEIN
806 X080 d
608 Wooy *snusay uebAogqayg Zogy
uoNoag Jejea(] 1 O UISUCOSIM 5
AQ
paysignd 'sapqIsUcdsal JALINSUCD Pue Jajeap sueydxe
YOI BInLnoLd sAng asis e 10} diussaiesp ok sy
“aping syl
Sainbal Yatum spon WPy S
‘€1 SNV, sidjsiuiupe pue sdiys.ajesp UISUoosiA
mwmawuxs uogoas Jaesl .wm_ufm\/ 4010 JO U0 w_D "
"upIs no.

Bunghreas pue sjuswincop jje 1o sadod dasy ayaa
e oseyaing nod i aping sy jo Adod 195 jima noi
SPIOO3Y NOY

OIS LMOYS JaqLINY BunydlS] J0 SSRIPPE SU1 1B
uoyoes Jajes( 1O UISUOISIA SU) JoBIU02 10 dijsiaieap
By} YSE ‘BIOIYSA SN} IO} SfiEDBI Inoge Sanbul oMoy
INOGE UOHBULORIIBULN JO- "UORBLLLICII SR} WIRIqe 0}
pa|jED 2 ABW YDILM JSGLUNG SUOYdS]S) B SARY SIaInoR)
-nuews Auey ‘Aisalsp oxe} o spiyeh e Arig noA sigjeq
S}|E0) pauLaEBdUN AUB BB D10} JOLISUM SLILLISIeD
of juem ABW NoA "paunicpad USaG 10U SABY jeY) Sjie0s:
IRIMOBNUELE JO 10algns Su 94 ABW S[OIUSA PRS
sjieosy saamornuel

-diysIajeap oU} O JUB{RAR BPRLL $1 S(OIYSA LY

PUB PRISAODSID UBLIM 1B)eap Aty oy pepodausf o

puR ‘pBSOJOSIP JOU SBAR  *

areo gigeuosear Buisn punoy Uesq aABY pInoy .

IES JO W B4 JE pOISIXT »

‘wsRigosd SUL SPING BUj Uo

PasOjIsIP LSBY SARY PINOYS Jely) wajgald Aue Apslusi 0y
2snya; o) diysiajeap .0} aonoeld Mejun ue st JenamoH
AuEiiem 210l a1e spinb Sk U0 SONSOPRIP AU,
1904d pasofagipun Af ¥ o} uogehl

o}

“sBuipueIsISpUNSIL JUSAaId 01 1TRIUCD

B L0 USYLIM B¢ PINOLS SBI0UBHUGUOS IO SUOIIPUOD

juepodig Auy leuy s1oeuod aseyomd su uo o) 2aibe

noAjBUAA SRING SU] U BULB] Lok S 1oy *ebe
~JBA0D AURUEM SB UONS ‘SUND) 0} 5308 Al noj

spusmasfy Joenuos

) 30§ YSE Nok 41 1Bumo Jond

BULJ0 SSAIPPE pue duiey o neA SAIB Jm diysiseap
U} “UOHRULIONY fryBSN BpIACId AeLl ‘B Su us ae
SSHIPPE PUB BLUBU DSOYM H8UIMO SNoald S3j0eA 8y

u@c?ovm%mma_:ﬂwﬁmu{.

vm:%ﬁ@so%%ﬂmocmmm.mcz,o.»cm_z.

Ksosiv apiyaa uepodiug fuiquossp spueiq apl,

e jou st abeapiy’  #

SMOUS S{I B Ji SDIySA

B 12 A[9sSod alow Moo oeues sseuyoind e ubls
nok 21020 B DU} O SSPIS YIOG PESS 0] 2INS 8

L BYI UO UOTBULION]

“S)Blg ‘S 0} °Zp¢ § Ag pasinbas

SE BY AU 8L L0 BY M IO 3 BU 1O Bl Jey) Spuelq

usteusad pue asn ‘A0)siy aoyaA uoda) sdiysajeap

‘aes aigeuosess Buisn onjea pue uetiem
‘aoueunopad sj joaye Aew jsed SSIDIYEA Y

spueig apit] pue AI0ISIH SI2IeA

qussedde s1je4) uogeulou sjgeusgsanb Jo

USISIBLOOUL AN JBDID O} AlBSSEDaU $S8{UN S3RN ShoiAsd

10 $pIosaL a6 50 S1UMD Joud JDBJUOD 0 patnbal

10U sse sdysisieaq spiosa; iedei pue uonoadsul

B(OYDA UMO HBL PUE ‘SRUNSOISSIP PUB SIUALUNIOK

JBUMO JONd 'SBOR0U LICKONE PUE Saimdenueil wioy 1ob
Aeuy uoieusiojul podas o) pannbas 2e sdiysioes(

‘swoydwis uasedde

osoubelp 0) AlRSSH03U SSBJUN S)56] U 10 (soxeig

Jdaoxs) yede apsA Y 9483 0) paunbsi jou e

As\L "SIysA L) IepuUn pue pooty suy Japun Buipnisuy

SIDIEA BUL IO JOUBIXE PUB IoUBIU B} Joadsw 0} pue
2pOiBA U} SAUD 158} 0) pannbel aie sdiyselesg

pleEpuBlS 8185 sjqeUOSESY 4]

‘smojie diysiejesp
U331 BioUBA AL ¥oELD LadXs UME JNOABARH SIS
BU} SALD JSB] MOLY 0} pasu noA Builions nok 1oy
JouuRD SpING) 3U Y 'aes ajqeuosears Busn puy ueo diys
~JBEOD SUI JEUM UG PESE 51 SPING SU) LIC LOBULION]
‘SIOIURA PBSN 8L} O UOHIPUOD Bupsixe sy ucdar ¢
SpIng S1BANG UISLOSSIA Bu Baldiucs sdiysiaRen
aping ayy

NOLLYIWHOAN] ¥3WNSNOD LNVIHOJNI




196

APPENDIX B



- ODRESS REPLY TO:
THOMAS J. MILLER ég ‘:J "o
- ER BUNILDING
HOMAS 3 WiLLE epartment of Justice pedoovER BULDE
TELEPHONE: 515/261-8164
FACSIMILE: 515128%-4208

November 21, 2008

Via Electronic Mail

James Landon

United States Department of Justice
935 Pennsylvania Ave,, NW
‘Washington, DC 20535

RE:  National Motor Vehicle Title Information System
FBI Docket No. 117

I am writing in response to the request for comments issued by the Department of
Justice (“DOT) in the Federal Register of September 22, 2008, ' regarding the DOJY's
proposed rule to implement provisions of the National Metor Vehicle Title Information
System (“WMVTIS"). I write as the primary law enforcement official in the State of
Iowa whose office handles consumer complaints about used vehicle purchases and
enforces laws designed to protect used motor vehicle purchasers.

Consumer fraud in used car sales has traditionally been one of the most frequent
complaints received by state Attomeys General. Qur office has long been a national
leader in connection with the enforcement of state and federal consumer protection laws
relating 1o used car sales. The Jowa Attomney General’s office has very actively enforced

the federal odometer law against used car sellers who misrepresented vehicle mileage.

' 73 Fed. Reg. 5454454553 (2008).
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In addition, this office has acted numerous times against dealers and individuals who
concealed negative vehicle history, such as past damage or salvage history, when selling
to unsuspecting buyers.” Additionally, an administrative rule adopted by this office
makes it per se deceptive and, therefore, unlawful for used vehicle sellers to misrepresent
the prior damage or salvage history of a used vehicle.> The lowa Attorney General’s
office also has long supporied proposals at the federal level designed to deter used
vehicle fraud, including NMVTIS.* This is an area we know well.

Nothing can diminish a vehicle’s value more than prior damage.® A vehicle
which has incurred past substantial flood, fire or collision damage, no matter how well-
repaired, is worth substantially less than an identical vehicle without prior flood, fire or
collision damage. ® Market prices for used vehicles are affected by infonnafion,
Consumers have made if clear they either do not wish to purchase vehicles they know
incurred prior substantial damage or, if they are willing to buy, will not pay close to pre-

damage value. The popularity among consumers of vehicle history information services

% Jowa Code section 321,69 requires used vehicle sellers to provide buyers with written disclosures of
prior damage and salvage bistory. Violations, per se, are violations of the lowa Consumer Fraud Act, a
law enforced by the Attorney General that empowers this office to seek consumer reimbursement and civil
?cna]ties, costs and injunctive relief against vehicle sellers.

611AC27.1 and 27.2.
¢ Jowa Consumer Protection Division Director Bill Brauch has submitted congressional testimony on
vatious accasions 1elating to auto damage and salvage fraud issues since 1994, including: 1994 testimony
to the House Commmerce Commitiee’s Consumer Protection Subcommittee; 1996 testimony to the House
Commerce Committee’s Subcommiitice on Comumnerce, Trade and Hazardous Materials; 1997 testimony to
the Senate Corumerce Committee; and 2005 testimony to the Senate Commerce, Science and
Transportation Committee’s Subcommittee on Consuner Affairs, Product Safety and Insurance.
*  Prior salvage history may mean the vehicle has litle or no value. Prior salvage history may result in a
vehicle being uninsurable, in voiding the manufacturer warranty, and may result in the vehicle being unsafe
to drive if collision damage was pootly repaired. Automobile Fraud, National Consumer Law Center,
p. 354, 3" Ed,, (2007).
* The following appeared on August 29, 2008, in the Q&A section of the website of the Kelly Blue Book
vehicle valuation service, www.kbb.corn: “My car is in good condition, but has a ‘salvage’ title. How does
that affect the value? A salvaged, reconstructed or otherwise *clouded” title has a permanent negative
effect on the value of a vehicle. The industry rule of thumb is to deduct 20% to 40% of the Blue Book
valug, but salvage title vehicles really should be privately appraised on a case-by-case basis in order to
determine their market value.” In the experience of the lowa Attorney General's office, average lost retail
value is gonerally higher than the 20% to 40% range stated above.
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such as CARFAX and AutoCheck is a testament fo the effect damage information has in
the marketplace.

The market devalues these vehicles because consumers do not trust them to be
mechanically and structurally sound or safe. The auto manufacturers show their distrust
of them by voiding manufacturer warranties for vehicles with prior major collision or
flood diamage.7

Statss have responded to this concern by adopting laws requiring disclosures by
vehicle sellers of information relating to prior collision or {lood damage, including of title
histories reflecting prior salvage or flood status and, in some cases, dollar amounts of
damage.® Congress recognized the import of this information by requiring the
establishment of NMVTIS as part of the Anti-Car Theft Act of 1992.° The Department
of Transportation failed to implement NMVTIS by the 1996 ciue date, as required by the
Anti-Car Theft Act, and Congress transferred responsibility for NMVTIS to the Justice
Department in the Anti-Car Theft Improvements Act of 1996.'°

I strongly support DOY’s proposed rule. The rule is well crafted to achieve
Congress’ intent in establishing NMVTIS, as you stated it in your notice of proposed

rulemaking, to provide an electronic means for verifying and exchanging motor vehicle

" Ford 2008 Taurus Model Owner Manuals provide as follows: “The New Vehicle Limited Warranty
does not cover: . . . vehicles that have ever been labeled or branded as dismantled, fire, flood, junk, rebuilt,
reconstructed, or salvaged; this will void the New Vehicle Limited Warranty.”

Chrysler includes the following in the warranty information it has posted online for the Chrysler 2007
300 model: “A vehicle has no warranty coverage of any kind if: » the vehicle is declared to be a total loss
by an insurance company;  the vehicle is rebuilt after being declared to be a total loss by an insurance
company; or ¢ the vehicle is tssued a certificate of title indicating that it is designated as ‘salvage,” ‘junk,’
‘rebuilt,” *scrap,” or some similar word. DaimlerChrysler will deny warranty coverage without notice if it
learns that a vehicle is ineligible for coverage for any of these reasons.”

8 Bxamples include: Colo, Rev, Stat. § 6-1-708; Haw. Rev. Stat. § 481J-4; Iowa Code § 321.69; Me. Rev.
Stat. Ann. Tit. 10, § 1475(2-A); Mass. Gen. Laws ch. 90, § 7N1/4(8); N.C. Gen. Stat. § 20-71.4; and,

S.D. Codified Laws §§ 32-3-51.5 10 32-3-51.9, 32-3-51.18.

® Pub. L 102-519, §§ 202-04 106 Stat. 3390-93 (1992). The system did not carry the NMVTIS name until
the passage of the 1996 legislation cited in footnote 10.

@ pub. L. 104-152, § 2-3, 110 Stat. 1384 (1996)
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title, brand, and theft data among motor vehicle administrators, law enforcement officials,
prospective purchasers and insurance carriers.

NMVTIS has been in use among state auto titling officials for some years. To
date, however, the success of NMVTIS has been hampered by lack of data and lack of
access for consumers and others who would benefit greatly from the information
contained in the data base. Insurance companies have not been supplying information
about vehicles they total and take ownership of, and not enough states are supplying data,
Therefore, while NMVTIS currenily is of significant benefit to law enforcement, it has
not yet approached its full potential. Once insurance data is routinely supplied, the vast
majority of states (if not all) are supplying data, and consumers have access at litle or at
nominal cost, NMVTIS will finally realize its great value to the vehicle marketplace.

Prospective vehicle purchasers, whether individuals, businesses or agencies, need
information in order to make informed choices about whether to purchase a particular
used vehicle and how much to pay for it. The marketplace doesn’t lead to efficient
pricing unless buyers can be made aware of and take into account material information
that will determine the market value of a particular vehicle. Nothing can diminish the
market value of a motor vehicle more than prior collision, fire, water or flood damage.”
Many vehicles considered to be total loss vehicles by insurance companies do not result
in the issuance of state auto salvage titles. This rule helps plug that major gap by
requiring insurance companies to report totaled vehicles including those of the current
model year or any of the four prior model years. Many insurance comparnies already

report this data to an industry data base maintained by the National Insurance Crime

"' We were very pleased to see diminished value included in the caleulation of “total loss” in the proposed
rule. DOJ must resist any suggestion to delete it from this definition. Jt is a key component of vehicle
market values.
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Bureau. Therefore, complying with this proposed rule should be result in any significant
cost increase for indusiry. It is unfortunate that the federa] law does not require including
older vehicles, but I strongly support DOJ’s strong encouragement in the rulemaking
notice that insurance carriers report salvage and junk vehicles regardless of model year.”

I also strongly support DOJY’s inclusion of lenders who are financing the purchase
of autos, and auto dealers, among those who may access vehicle mformation through
NMVTIS. Lenders have a strong interest in {inancing vehicles purchased at their true
retail values, and generally would not want to find themselves in the position of having
made a loan for a sum greatly exceeding a vehicle’s true reiail value, resuliing in the loan
being substantially undersecured. Honest car dealers have a strong interest in not giving
greater value for a vehicle taken in trade or purchased at auction than its true worth, or of
being accused by their customers of selling vehicles without disclosure of past history
thal diminishes market value, resulting in defrauded customers. Thus, enabling lenders
and car dealers to have access to NMVTIS will help ensure that consumers do not
unwitlingly purchase one of these vehicles.

I was heartened by the inclusion of salvage pools as mandatory reporters fo
NMVTIS, This requirement will help close a significant loophole in the used vehicle
marketplace and further deter fraudulent used car sales, vehicle theft, and vehicle part

theft.

" Jalso strongly encourage DOIJ to review the comments of the National Association of Attorneys
General submitted Nov. 19, 2008 to the Federal Trade Commission in response to its request for input on
its Used Motor Vehicle Trade Regulation Rule, wherein 42 Attorneys General, led by this office,
encouraged the FTC to require that its “Buyers Guides” that uscd car cealer are required to post on used
vehicles offered for sale include vehicle history disclosure concerning past salvage, flood or collision
damage and manufacturer repurchase under a state Lemon Law. The Buyer's Guide notice is required,
regardless of vehicle age.
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1 also appreciate DOJ’s proposal to make NMVTIS information available to law
enforcement officials at no cost. Pursuing vehicle theft and auto title fraud is a big task
and requires a team effort across agencies at all levels of government. Our success in this
vital effort depends on enabling all levels of law enforcement to have swift and cost-free
access to the system.

Finally, while I understand the need for the NMVTIS program to be self-
sustaining, given the vital importance of the information NMVTIS conveys to consumers,
I strongly encourage DOJ and the NMVTIS operator to minimize to the greatest exient
possible any cost to consumers for accessing the data base. Those consumers who are
most in need of the information NMVTIS can convey may tend to be in lower income
brackets and having o pay for this key inféarmaﬁon will deter some from seeking it. For
this system to work, it has to be accessible for those who need it the most.

Thauk you for this opportunity to comment regarding this proposed rule. .
strongly support it and offer whatever assistance our office can provide to DOJ as it
finalizes the rule and begins implemeniation. NMVTIS is incredibly important to our
ongoing local, state and federal effouts to deter fraudulent used car sales practices and
auto theft. The improved safety of consumers and their families, and the savings that
consumers, auto dealers, and lenders will realize from the greatly enhanced transparency

this rule will facilitate, demonstrate the extraordinary importance of this rule.

Very Truly Yours,

Tom Miller
Attorney General of Iowa
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Mr. RusH. To all the witnesses, we certainly hope that the
NMVTIS system will be a useful system when it is fully imple-
mented but it is only available online. Its use will be limited. A
shopper comparing several cars at a used car lot may not be able
to leave the lot, find a computer and log on to access information
about the different cars. At some point buyers may not have a cred-
it card to even pay for this report. Now, several of you mentioned
in your testimony the value of having this information available to
buyers at the time of the sale, and I would like to explore for a cou-
ple moments how this can be done.

Ms. Shahan, you recommend that adding National Motor Vehicle
Title Information System information to the buyer’s guide that is
currently required to be posted prominently on the car, that this
will help. Is my assessment of what you recommended, is that cor-
rect, and can you explain why this is the right place for this infor-
mation to be displayed on the vehicle?

Ms. SHAHAN. Yes, Chairman Rush, you are totally right. We
strongly recommend and we have for a long time that there be dis-
closure on the used car buyer’s guide and it won’t apply to cars
that are private-party sales but we believe that consumers have a
different expectation. When you walk onto a car lot and you are
buying a car from a licensed dealer, you tend to think that it is dif-
ferent from buying from Joe Schmoe on the street. So since 1985,
the Federal Trade Commission has required all used car dealers in
the country to post a used car buyer’s guide on the car. It is very
minimal in the level of protection it gives consumers now. It could
be far more valuable if it also included whether the vehicle was in
the National Motor Vehicle Title Information System as having
been salvaged, and, you know, if I had my way, actually those cars
would be segregated on the car lot and like cordoned off so that
they are not mixed in with other cars. Because these are cars that
overwhelmingly with very rare exceptions pose a real safety hazard
to the public. They may have bent frames. The Katrina cars, the
flood cars, if they are saltwater flooded, all the electronic systems
in those cars are going to corrode. They are basically rotting from
the inside out. There is no way they can possibly be made safe, and
a car with a bent frame, if it is an SUV, it is very likely to roll
over in an emergency braking situation or even just in normal use
if it is in a subsequent collision. The cars today are built with
unibody construction so that they in order to protect you have to
have some structural integrity, and if they have already been in a
crash severe enough that they had to be totaled, chances are very
good that they don’t have that same structural integrity.

Mr. RusH. Thank you very much. I really appreciate your an-
swer.

Let me move on to Mr. Burch. Mr. Burch, you noted that DOJ
is exploring methods of access that do not rely on the Internet or
credit cards. Would you please care to elaborate?

Mr. BURcH. I will. Thank you, Mr. Chairman. We have talked
with each of the consumer access providers that are currently mak-
ing access to NMVTIS available to see if they have the business
processes established to accept requests for payment via mail
where it could be provided via check, et cetera, or some other type
of payment process that does not involve commercial credit. They
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are looking into that and have promised to get back to us, but we
are also looking at other options as well. In particular we know
that some of the nonprofit organizations that are dedicated to ad-
dressing these kinds of issues specifically, particularly the con-
sumer organizations, we have asked that they consider being a con-
sumer access portal provider. We would like to facilitate that. Addi-
tionally, we have asked the States to consider being a consumer ac-
cess portal provider where consumers can walk up to the counter
and pay for and request a NMVTIS search there in person, which
clearly would not require credit. So we are looking at all of those
options.

Mr. RusH. Thank you.

Mr. Whann, in your testimony you express some concerns about
including NMVTIS information in the buyer’s guide, arguing that
dealers could be liable for gaps in the NMVTIS database. First of
all, is that correct, and would you please explain it more?

Mr. WHANN. Yes, Mr. Chairman. I think everyone can agree that
a car that has been damaged and been repaired improperly is un-
safe and shouldn’t be on the road, and cars that have been in a
flood or had saltwater damage, that is the most insidious. The
problem isn’t necessarily with the disclosure of the information but
the problems it causes. If NMVTIS was a database that was com-
prehensive and everyone had access to it, dealers would be happy
to pass on the information that is available to them. The unfortu-
nate reality is, is this database is being updated on an ongoing
basis so when a dealer takes a car in on trade or purchases one
and completes the FTC sticker, that information might be accurate
at that time and the very next day may be inaccurate. We also
have concern that consumers would rely too heavily at this point
on information that is not going to be complete and therefore if a
statement posted on the motor vehicle is there, it is going to be
considered an advertisement under the State’s unfair and deceptive
practices act and the dealer is going to be liable for the untruthful-
ness of the report that they can’t control. I think NMVTIS is a very
useful tool and I think there will come a day when there will be
access and we can talk about that type of disclosure. We just don’t
think we are here yet.

Mr. RusH. Thank you very much.

My time is up, so I will now recognize the ranking member, Mr.
Radanovich, for 5 minutes for purposes of questioning the wit-
nesses.

Mr. RADANOVICH. Thank you, Mr. Chairman, and good morning
to all the witnesses. Thank you for your testimony. It is a pleasure
to have you here today.

I am going to start off with you, Mr. Waldron, if I may. I have
a couple questions about NMVTIS and how you being somebody
who is in the business as well and the relationship that you might
have with that reporting system. What would be the NMVTIS sys-
tem, what would it do to existing contracts that you have to pur-
chase data from States, salvage yards and insurance companies?

Mr. WALDRON. At this point we are continuing to work with the
States and all of those companies and we don’t see a specific dif-
ference under NMVTIS itself. The total-loss disclosure, on the other
hand, would give us the ability if we can get that on a consumer
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basis, you know, to put that out into our Auto Check Vehicle His-
tory Report so that would be very helpful for us.

Mr. RapANOVICH. I think what you would like to see if NMVTIS
can be a resource to you, for you to be able to gather the informa-
tion just as much as you gather the information from the State of
California or from salvage yards or the like. Is that correct?

Mr. WALDRON. That is correct. NMVTIS would in doing that
make a good source of information. We have in the past, you know,
as you mentioned earlier, filled that void. For example, after Hurri-
cane Katrina we put out a free database so that consumers could
check to see if their vehicle that they might consider purchasing
had been in the hurricane zone at the time of the hurricane. That
was before the States or insurance companies or anybody else could
do anything. At least we could offer consumers a level of protection
to say check this for free and see if this vehicle might have been
here for them to ask more questions.

Mr. RADANOVICH. Do you view NMVTIS as being a threat to your
private enterprise or

Mr. WALDRON. As it is written we do not view NMVTIS being a
threat because we provide a lot more information. Should NMVTIS
continue to morph into something larger and larger and larger, it
could certainly become competitive with what we are doing in the
private sector.

Mr. RADANOVICH. Very good. Thank you, sir.

Mr. Whann, a couple of questions. What cost do you or the manu-
facturer bear for compliance due to State and federal laws, and
does the consumer bear these costs in the sale price of the vehicle?

Mr. WHANN. Well, I think any costs obviously that relate to com-
pliance with those type of issues at some point are going to be
rolled into the cost of doing business. So there are some costs such
as title and filing fees and some of those type of things that are
directly passed on to the consumer. When we talk about things like
documentary fees, most of those are established by State laws ex-
cept those that don’t have caps and therefore that is like any other
charge that could be levied

Mr. RapANOVICH. That is a vote call. You can choose to talk
through it.

Mr. WHANN. OK. Thank you.

Mr. RADANOVICH. It goes on all the time.

Mr. WHANN. So those charges are not passed on but I will tell
you, with the amount of regulation that has been placed upon car
dealers in particular, Gramm-Leach-Bliley Act, the safeguards rule,
the red flags rule, the cost of compliance today is immeasurable.
You couldn’t go and put a dollar amount on it. Cost of compliance
is cost of doing business and it is not directly passed on to the con-
sumer but realistically speaking, it is included in the cost of doing
business.

Mr. RaDANOVICH. Can you give me too a sense of how much the
consumer pays in State and local taxes and fees in the average
purchase of a car? Can you give me a ballpark figure?

Mr. WHANN. It varies across the country. I know that in some
States documentary fees are less than $100. In probably the vast
majority if you looked at an average, it may be in the $250 range.
There are some that don’t cap them and, you know, we have heard
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some researcher testimony today that it could run as high as $400
to $700. I don’t have any research to suggest that. You know, taxes
obviously, the sale tax on the car, and then title and filing fees are
usually, I will say nominal in the terms of thousands but when you
are buying a car, every $10 or $20 bill in there if you can’t afford
to buy the car obviously is significant.

Mr. RApANOVICH. Thank you, Mr. Whann.

I have one more question for Ms. Harrington. Is the FTC
equipped with the manpower to enforce its Used Car Rule or is en-
forcement better left up to the States?

Ms. HARRINGTON. Well, as I indicated, the FTC has partnered
from the beginning with the States and it really depends I think
on the market and the size of competitors in the market as to
whether it makes best sense for State and local government to take
the lead or the FTC. In Chicago, for example, for a long time we
have partnered with the commissioner of consumer services and
sometimes with the State of Illinois Attorney General Office’s to
join forces for Used Car Rule enforcement.

Mr. RADANOVICH. Last question is, are violations of the Used Car
Rule a problem of national scope or so widespread in nature that
it fits into the FTC’s prioritization?

Ms. HARRINGTON. No.

Mr. RapANOVICH. Thank you, Mr. Chairman.

Mr. RusH. There is a vote going on right now. We have 12 min-
utes and 20 seconds unless we want to proceed to Ms. Schakowsky
for 5 minutes. The chair does intend to have a second round of
questions if members would want to return. But there is a vote. I
think there will be four votes in succession, so the chair will recess
the subcommittee and then come back for an additional round of
questions if we don’t complete the first round before we have to de-
part for votes.

The chair recognizes Ms. Schakowsky for 5 minutes.

Ms. ScHAKOWSKY. Thank you, Mr. Chairman.

Ms. Harrington, you said in your testimony that the Commission
will give careful consideration to all comments and suggested
amendments to the Used Car Rule as it determines next steps.
Have you heard anything today in the testimony that would sug-
gest that there ought to be changes to the rule?

Ms. HARRINGTON. What we have heard today I think is reflected
in the comments that we have received so I haven’t heard anything
today different than what we have seen in the comments.

Ms. SCHAKOWSKY. And so what is it that you might be contem-
plating changing in the Used Car Rule?

Ms. HARRINGTON. Well, there are questions that we always look
at when we do a rule review about whether there are changed mar-
ket conditions that should require consideration of additional provi-
sions in a rule. There are questions about whether the rule is need-
ed, is this the best approach. You know, when we do rule reviews,
we start with a very basic question about

Ms. ScHAKOWSKY. Well, let us see if there are other concrete sug-
gestions here about changes to the rule so we are sure that if there
is anything new you have gotten it.

Mr. Van Alst?
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Mr. VAN ALST. Yes. Thank you. There are several changes that
we certainly recommend and we have submitted comments on be-
half of our low-income consumers for changes that we think would
be most effective in the Used Car Rule. You have already heard
today that there is a very urgent need to make sure that the re-
sults of the NMVTIS would be available to consumers at the time
that they are looking at buying a car and the best place to do that
is to have it directly on the car. Currently the Used Car Rule
doesn’t really disclose much about the car other than the existence
of the warranty and certainly even NIADA previously in its com-
ments earlier back in the early 1980s on the Used Car Rule said
that there would be a fair balance for dealers to disclose known de-
fects to consumers as part of the Used Car Rule so certainly what
we see here is a lack of balance of information, things that the
dealers know and the consumers don’t, and so if we could make
that a part of the disclosure to make sure that if the dealer knows
there is a defect with the car they ought to go ahead and disclose
that at the time that they are selling the car.

Ms. SCHAKOWSKY. So that seems to be a common theme of what
information ought to be available on the car, and I imagine a num-
ber of the comments include that. Is that something that you are
considering putting in the rule?

Ms. HARRINGTON. Certainly.

Ms. SCHAKOWSKY. Let me ask about other federal issues that we
could address, minimum standards nationwide, for example, for
title brands. A State like Arizona might not have a title brand for
flood damage obviously. It is not a common reason for cars to be
destroyed in that State. But the absence of a flood brand made
such States ripe for title washing after Hurricanes Rita and
Katrina. Let me ask Ms. Shahan, do you believe that there should
be minimum standards across the States for signing the title
brands most important to consumer safety?

Ms. SHAHAN. I think that is a complicated issue, and I wish I
had a simple answer for you but, you know, the title brand is not
that helpful for consumers frankly because consumers usually don’t
see the title before they buy the car. Most consumers are getting
a loan so the title goes to the lien holder and the disclosure to con-
sumer, really, you know, having it on the car buyer guide is far
more useful. And what we are hoping is with NMVTIS, since insur-
ers are going to be providing data on all the cars they total, regard-
less what is on the brand and there are some insurers, you know,
who have violated the law and not properly branded titles even
when they are supposed to, if they are captured in NMVTIS any-
way, then a lot of these problems about title washing across State
lines or lack of uniformity get addressed because you have uni-
formity by virtue of having uniform access to the same information
regardless what goes on with the brand, and that is one reason we
felt so strongly about having DOJ issue the rule, and frankly we
are not really anxious to have DOT and NHTSA get in on the act.
We believe that properly DOJ should keep that program and keep
implementing it, and if we want to tweak the law and tighten the
timeframe for insurers to report the data to NMVTIS, great, let
DOJ handle that.

Ms. SCHAKOWSKY. That is helpful. Thank you.
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Thank you, Mr. Chairman.

Mr. RUusH. Mr. Sarbanes, you are next. However, we have about
6 minutes, 41 seconds. If you want to, the chair will wait with you
for 5 minutes.

Mr. SARBANES. OK. I will go ahead. I will try to dash over there.

Mr. RusH. Mr. Sarbanes is recognized for 5 minutes.

Mr. SARBANES. Thank you, Mr. Chairman.

I am most interested in the financing part of the discussion that
you presented today and I would ask you, Ms. Shahan and Mr. Van
Alst to maybe describe what you view as the most egregious prac-
tices when it comes to the financing of autos.

Mr. VAN ALST. Sure. I would be happy to. Obviously many of
these practices are difficult to easily describe but there are a few
that I think in just a sentence or two I can explain to you. We see
a lot of the same things happening in car finance that we have
seen create such problems in the home mortgage industry. We have
seen when someone goes in to buy a car, there is fraud involved
in the applications, there is fraud involved in the amount of the
down payment that is represented to the lender, and the reason all
this arises is because the incentives are so skewed. The incentive
for the dealer is to get this deal done and especially if they can get
a kickback from the lender if they can increase the amount of the
interest rate, they make more money. They don’t have any interest
in whether or not the consumer can actually pay for this car. So
obviously their incentive is to get the deal done and it really ham-
pers any efforts to try to make sure that there is a fair transaction.
The same way that appraisers, you know, created false appraisals
in the mortgage industry created such a problem, a lot of the cur-
rent flaws in trying to get accurate information about these vehi-
cles, whether or not there is damage, creates the same problem in
this instance. If you buy a car with significant damage that you
aren’t aware of, well, it is really going to make you either unable
or less likely to make your payments, you know, six months down
the line when the car either doesn’t run or you have had an acci-
dent because of the frame damage.

Mr. SARBANES. Who are the financing companies that are doing
flhis? Describe some of the financing entities that are in the mix

ere.

Mr. VAN ALST. There is a range. There are some very large na-
tional financing companies which were predominantly the defend-
ants in the class action lawsuits that I mentioned that we had re-
garding dealer markups and their disparate racial impact where
they were charging higher dealer markups to African-Americans
and Latinos but then there are also a number of regional finance
companies that do a smaller business and then as was alluded to
earlier, there are also the buy-here, pay-here places where the
dealer is financing the purchase of the car there on the lot and
there the business model really is to try to get a down payment
that is the full price of the car and any payment the consumer
makes is kind of gravy.

Mr. SARBANES. Are those finance companies packaging those
loans and selling them up the line like we have seen in the mort-
gage industry?

Mr. VAN ALST. They definitely are.
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Mr. SARBANES. And where are they selling them?

Mr. VAN ALST. They are securitized and sold on Wall Street the
same way that the mortgages are.

Mr. SARBANES. Have you seen any evidence as we saw in the
home mortgage industry of people at the higher levels putting pres-
sure, having an appetite for those securitized loans that translated
into these financing companies going out and looking for more
subprime borrowers?

Mr. VAN ALST. That is the business model pretty much, yes.

Mr. SARBANES. Well, I mean, I am going to cut short my ques-
tioning so we can get over to vote but my interest is in the hidden
hand here, and we can focus a lot on the consumer protections that
are required for that, you know, on the car lot transaction and
those are very important, but when it comes to this subprime cul-
ture and the predatory lending that goes on, you can trace it back
or you can trace it up to players who would probably have familiar
names based on the inquiries we have made into the home mort-
gage arena, and I am very curious to see where the fingerprints of
this hidden hand are, and we are seeing it in the auto industry as
we saw in the home mortgage industry and there is probably other
places as well and so the inquiries will continue.

Thank you, Mr. Chairman.

Mr. RusH. The chair thanks the gentleman. The chair will invite
the witnesses if they will remain, we have a series of about four
votes, and when we come back we will conclude the first round and
then if there is interest we will have a second round of questions.
So I would just beg you to please remain with us for a while.
Thank you so much.

The committee stands in recess now. We will convene 15 minutes
after the last vote.

[Recess.]

Mr. RusH. The committee will be called back to order. Again I
want to thank the witnesses for your patience, and now without
any further delay, Ms. Sutton, you are recognized for 5 minutes of
questioning.

Ms. SuTtTON. Thank you, Mr. Chairman.

Mr. Burch, as I indicated in my opening statement, Ohio is fully
participating in the National Motor Vehicle Title Information Sys-
tem but under the rules, States aren’t required to fully participate
until January 1, 2010. Do you expect that all 50 States and the
District of Columbia to be in the system by January of 2010?

Mr. BURCH. Yes, ma’am, that is our expectation at this time. We
had conversations with States and I know that some of the States
have concerns about meeting that date but we have assured them
that we will work with them, make it a priority to work with them
to meet that date.

Ms. SUTTON. And just so I can get a little bit more clarification,
there are 10 States described in your testimony as in development.
Can you just tell me what that means, where things stand?

Mr. BURCH. Yes, ma’am. In development means that these States
have established a timeline for establishing their participation ei-
ther at the data provision level or their full participation. They
have established a timeline. They have identified resources and are
actively working towards meeting those goals and so my under-
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standing is that some of those—I apologize. Are you asking about
the gray States in development or the 10 States in development or
the States that are not participating?

Ms. SUTTON. The 10 States that are in development and then of
course there are 14 that aren’t participating at all, so I want to
know about them both.

Mr. BUurcH. OK. So the 10 states in development have identified
a timeline, they have identified the resources. They are working to-
wards participation. That is my understanding that as soon as—
within the next 90 days some of those States may have completed
some of the initial processes and their data may begin to be con-
tributed to the system. In terms of the 14 that are not partici-
pating, as I mentioned previously, we have had conference calls
and meetings with a number of those States and we are now in the
process of arranging individual conference calls and consultations
with those States to identify in which ways we can be helpful to
them in meeting the January 1, 2010, deadline. I also expect that
some of those States may have submitted a proposal. We recently
had a solicitation on the streets to provide some funding support
for States that are not participating to bring them online, and it
is my understanding that some of those States may have also ap-
plied for those funds.

Ms. SurTON. And what about California, who is providing data
to the system but not allowing it to be shared with the public?

Mr. BurcH. That is something that we are working on on a daily
basis right now with the point of contacts in the California Depart-
ment of Motor Vehicles. I think it has been mentioned already, this
is the subject of a federal district court order that requires us to
work together with California and with the plaintiffs in the litiga-
tion to try to resolve these issues. Right now our timeline is to have
these resolved by the end of this month.

Ms. SurTtoN. OK. And if I could just move quickly, Ms. Har-
rington, I am a bit perplexed by some of the answers that you have
given to questions earlier in the discussion. Following up on Ms.
Schakowsky and some other things that I have heard here, the
Used Car Rule does not require the disclosure of the condition or
history of the vehicle even if the dealer is aware of specific defects,
correct?

Ms. HARRINGTON. Right.

Ms. SuTTON. OK. And last year the FTC sought public comment
regarding the Used Car Rule, and in your testimony you state that
the Commission is currently giving careful consideration and you
restated that here again when you were asked about if you heard
anything here today, and of course then Mr. Van Alst gave us a
lot of information here, whether or not you heard anything here
that would change or add to your determination, and I didn’t really
understand your answer. You just said we consider a lot of things,
and I guess I am just perplexed about, you know, the comment pe-
riod c}?osed 4 months ago. What is your timeframe for making a de-
cision?

Ms. HARRINGTON. This is a rule review. It is not a rulemaking.

Ms. SuTTON. OK.

Ms. HARRINGTON. The timeframe, I would expect that there will
be a recommendation for the Commission shortly. The require-
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ments for rulemaking under the Federal Trade Commission Act are
not the same as the requirements for rulemaking that most agen-
cies use under the Administrative Procedures Act. The Federal
Trade Commission Act has very cumbersome and slow procedures
in it and so I can’t give you a timeline if the Commission should
commence a rulemaking because——

Ms. SurTtoN. OK, but when are you going to make decisions
about the comments that you received?

Ms. HARRINGTON. Well, as I said, the staff should have a rec-
ommendation for the Commission I would think within the next
month. I am not the Commission so I can’t say when it will make
decisions. But what I want to caution on is that the provisions in
the Federal Trade Commission Act that govern rulemaking are
such that, for example, in the original rulemaking under the Used
Car Rule, that went on for years because interested parties have
a right to request hearings, and then the Commission has to con-
duct hearings in numerous locations and make available for cross-
examination all interested parties.

Ms. SUTTON. And Mr. Chairman, I know I am out of time but I
am hoping that we will have opportunity to follow up. Thank you.

Mr. RusH. There will be a second round of questioning.

The chair now recognizes the gentlelady from California, Ms.
Matsui.

Ms. MATsul. Thank you, Mr. Chairman, and thank you very
much for calling today’s hearing. I would like to thank today’s pan-
elists for sharing their expertise with us today and I especially
would like to welcome Rosemary Shahan to our panel. She comes
from Sacramento, and her organization, Consumers for Automobile
Reliability and Safety, is well respected and widely viewed as one
of the country’s leading voices on car condition issues, and I am
really happy she is here today.

One of the questions I wanted to ask was about subprime car fi-
nancing. My home district of Sacramento is among the hardest hit
cities by home foreclosures, and unfortunately, like many of our
homeowners, California car buyers are also victim to predatory car
financing loans. Many consumers were steered into subprime car
loans. I understand that some auto financing practices closely re-
semble the predatory lending practices that have affected so many
homeowners. Thus I think this is a good opportunity to shed light
on how these issues are intertwined.

[The prepared statement of Ms. Matsui follows:]
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Rep. Doris Matsui Advocates for Increased Consumer Protection in
the Used and Sub-Prime Car Market

Calls for Full Disclosure to Consumers of Financial Terms

WASHINGTON, D.C. - Rep. Doris Matsui {CA-05) spoke at the Commerce, Trade, and
Consumer Protection Subcommittee Hearing today on the topic of “Consumer Protection in the
Used and Subprime Car Market.” Below are her remarks as prepared for delivery:

“Chairman Rush, thank you for calling today’s hearing. I applaud your leadership on this issue.
I look forward to working closely with you — and with all the members on this Committee — on this
issue.

“I would also like to thank today’s panelists for sharing their expertise with us teday. In particular,
I'd like to welcome Rosemary Shahan to our panel today. Rosemary’s organization, the
Consumers for Auto Reliability and Safety, is based in my home district of Sacramento. Rosemary
is widely viewed as one of the country’s leading voices on *car condition’ issues and on the many
challenges facing the used and subprime car market in general. I am confident that Rosemary will
provide us with a better understanding on how this subcommittee should move forward to protect
and provide safeguards for consumers when they purchase used cars.

“As we know, for a majority of Americans, a car is a necessity. To highlight this fact, a recent
study conducted by the U.S. Department of Transportation found that 91 percent of adults
commute to work using a personal vehicle. Nowhere is that more evident than in California...as
my state is home to the most vehicles of any state in the country.

“Unfortunately, many car buyers have fallen victim to many of the same subprime, predatory
lending practices that have caused so many home foreclosures. .. and our current economic
recession.

“California is also home to a great number of cars in poor or wnsafe condition. In the aftermath of
Hurricanes Katrina and Rita, California received an influx of flood-damaged cars from the Gulf
Coast. Many consumers who bought such damaged cars did not know about the cars’ history.
This is the case for far too many consumers. It is unacceptable.

“In today’s economic recession, more and more Americans are buying used cars. It is imperative
that consumers have full disclosure of their financial terms and the ‘true’ condition of their car.

“T look forward to hearing from today’s witnesses about how we can advance consumer
protections that are effective and efficient for car buyers. Thank you again for your leadership on
this issue, Mr. Chairman.”

it
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Ms. MATSUL. Ms. Shahan, what are the parallels between the
problems we have been seeing in the mortgage industry and the
auto loan financing industry?

Ms. SHAHAN. Thank you very much. There are many parallels
between home mortgage lending practices and car lending prac-
tices, and one of the biggest things that they have in common is
that there is an incentive to get consumers into loans that aren’t
really in their best interest or don’t appropriately reflect their cred-
it worthiness and there is a disparity very often in auto loans be-
tween the rate that consumers should get, which is the buy rate
for the car, the rate that they actually qualify for based on their
credit, versus the rate that they are given because there is a hid-
den undisclosed charge for the consumer in the form of what is
known as the dealer markup and it is very similar to what you
seen in home mortgage lending where the brokers have an incen-
tive for raising the interest rate, and the dealers have actually
made this a major profit center for them, and part of why it is such
a problem for consumers is that it is not disclosed and the Federal
Reserve found that even when there is some form of disclosure re-
garding this, that it is confusing to consumers, it doesn’t work. We
would like to see it just flat out prohibited because there is a con-
flict of interest there that consumers don’t perceive, and very often
they are led to believe that this is the best rate they could qualify
for and they are sometimes flat out told we shopped you around for
credit and this is the best rate you could get when it is not.

Ms. MaTsul. Well, thank you.

Mr. Van Alst, I understand that some are suggesting that the
government create a data collection system to track for auto financ-
ing loans. What uses would such a system serve?

Mr. VAL ALST. Numerous uses. One of the problems we have, as
Rosemary Shahan pointed out, is that consumers don’t realize
when this happens to them. They don’t know that they are the vic-
tim of a consistency between the lender and the dealer, and also
those of us that are trying to combat this practice and trying to
make sure that minorities aren’t especially harmed by this practice
by even higher dealer markups, it is very difficult to do that. In
fact, I mentioned earlier that NCLC had been involved in some
cases regarding this very issue and I would point out, those were
the first sort of private enforcement cases regarding disparate im-
pact under the Equal Credit Opportunity Act in 30 years, and the
reason we don’t see that happen more often is because it is incred-
ibly difficult. You can’t just have sort of anecdotal evidence and
show that there is a discriminatory impact. You actually have to
have statistically significant evidence. In our case, there is over $1
million up front that people had to put to get all this information
together and get it analyzed, and it involved a lot of sort of very
tenuous, well not really tenuous but very difficult connections
drawing the lines between the loans that were made and then look-
ing at States where there is racial information on driver’s licenses
and things like that so trying to connect all those points with the
information we have presently is almost impossible. As I pointed
out, you know, the FTC and the DOJ are certainly charged with
enforcing the Equal Credit Opportunity Act and this would be a
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tremendous tool for them and for others who are interested in
these issues.

Ms. MATsuUL. Well, could I also ask you, are there any marked-
based solutions that can properly address some of these subprime
car loans and car condition abuses?

Mr. VAN ALST. There are real efforts. There are some tremen-
dous organizations. Opportunity Cars is sort of an overall blanket
organization that has a lot of member organizations that provide
cars to low-income folks at reduced and subsidized rates but that
is not going to do it if we look at the scale of the problem across
the country. Credit unions, the direct loans to their members used
to be sort of the credit union’s bread and butter, and what we have
seen in the past 10 or 20 years is a huge shift where they are now
predominantly making these loans indirectly through the dealer-
ships, and these loans are much worse than the direct loans that
the credit unions made previously.

Ms. Matsul. Thank you. I will follow up in my next round.
Thank you.

Mr. RusH. The chair thanks the gentlelady and now recognizes
himself for a second round of questioning for 5 minutes and each
member who wishes will be given 5 minutes on this second round.

Mr. Van Alst, you highlighted earlier a litany of financing abuses
that used car dealerships employ to fleece consumers, yoyo sales,
markups, et cetera, et cetera, et cetera. Does empirical evidence
show that such predatory practices are widespread and also on the
rise, and in your opinion, how has the FTC handled these abuses
and what suggestions do you have for mitigating any problems or
abuses in the future? I know you might have answered that before
but I want to give you a chance to expound on it a little bit.

Mr. VAN ALST. Thank you, Mr. Chairman. It is sort of a multi-
part question. I would be happy to try to answer all of those. I
think there is, there definitely is empirical evidence as to the dis-
parate impact that these markups have on minorities, and the em-
pirical evidence we have comes primarily from those cases I was
mentioning earlier that we were able actually to review hundreds
of thousands of these transactions to show what was taking place.
Unfortunately, I can’t answer whether or not that something that
is increasing or anything else about it because that really is infor-
mation that is not available to people absent one of these very
large, difficult sort of litigation efforts and it is not something that
you can find out without going through that process. That is one
of the real problems, and certainly I think that is one of the rea-
sons that maybe there has not been as much enforcement by the
FTC and the DOJ of protections regarding disparate impact is be-
cause you can’t really get a handle on it without that information.
We have got a wonderful tool that the FTC does use the Home
Mortgage Disclosure Act looking at issues such as this in the mort-
gage arena. Unfortunately, they don’t have that same tool in the
arena of car finance and so while I think that there are failings on
the part of regulatory agencies to perhaps enforce some of these
laws, it is understandable when it is difficult to track and difficult
to really combat these issues with the tools we have available right
now.



215

Mr. RUsH. Ms. Harrington, do you feel as though the Home Mort-
gage Disclosure Act is a model that could be adapted to disclosing
information relative to automobile purchases and discrimination
and exploitation in the automobile retail industry?

Ms. HARRINGTON. Mr. Chairman, I don’t know what the implica-
tions of requiring disclosures by lenders in the car finance area
would entail fully. I think that the network of lenders and finance
companies involved in auto finance is larger and in many instances
operates on a more localized basis than much of the home mort-
gage financing does. So I can’t say with confidence what would be
involved in putting a broad disclosure requirement on all entities
involved in auto finance the way that the Congress did with the
Home Mortgage Disclosure Act. I will absolutely agree with Mr.
Van Alst that without the HMDA data, we would have a very dif-
ficult time finding evidence, getting the data that we can analyze
to determine whether there are Equal Credit Opportunity Act vio-
lations in home mortgage lending, and you know, we don’t have a
good source of data in the auto finance area.

Mr. RusH. I thank you.

The chair has concluded his questioning. The chair now recog-
nizes the ranking member for an additional 5 minutes.

Mr. RApDANOVICH. Thank you, Mr. Chairman.

I have a question again for Mr. Whann, if I might, on the issue
of cram down or court-forced lowering of loan principals. If that
were to come into effect in the auto industry with the people that
you represent, the auto dealers and those wanting to sell cars and
nine times out of 10 you have to arrange financing for the people
that are buying the cars, if cram down were in effect in the auto-
mobile industry, what kind of effect might it have on your auto
dealers and if you have an opinion on the banks that provide auto
loans as well for the consumers?

Mr. WHANN. Well, speaking on behalf of the auto dealers, you are
going to take something essentially a receivable that they are going
to collect and it is going to be worth much less stretched out over
time and the industry adjusted. Given that this primarily affects
not the average used car dealer but somebody in the buy-here, pay-
here industry, that would probably upset their business model and
it would likely put them out of business. Now, hopefully when they
are engaging in these types of loans, you hope the portfolio is—it
is your own money that is in the street and based upon the re-
search I have seen in the buy-here, pay-here industry, the average
consumer puts down roughly $1,000 and the average cash in deal
for the dealer is somewhere between $4,000 and $4,500. So if in
fact the dealer who is already paying tax on the income before they
receive it so the dealer essentially has an interest-free loan to no-
body, they are going to pay tax on the income, and then if in fact
somebody for whatever winds up in bankruptcy through no fault of
their own or not and the loan is crammed down, that dealer is
going to be squeezed on both ends.

Mr. RADANOVICH. In your opinion, do you think banks would be
less or more likely to lend if court-ordered cram down was in effect
in that industry?

Mr. WHANN. I would say that they are probably less likely but
I will tell you, based upon a lot of the testimony I hear today, I
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obviously am experiencing something different than maybe some of
the other people who are testifying because in the industry that we
have with the independent dealer, we are having trouble getting
lenders, so our biggest challenge right now is having lenders who
will finance a transaction. We don’t have finance reserve that is
going to be eight points or five points. If there is finance reserve,
it is a point and a half or two. We feel very strongly that service
contracts are something of value at a fair price because the con-
sumer doesn’t have the money to be able to pay for the car if some-
thing goes wrong. A gap product may be there. But beyond that,
we don’t have anything to sell to the consumer. You have the front
end of the deal, the profit from the car sale. You have got the back
end from the finance and insurance process. Our biggest challenge
is getting banks to want to do business, not to work so hard to
have a customer come in and get them financed and have them
leave to bring them back for some sort of false circumstances. That
is not my experience.

Mr. RADANOVICH. I understand. Thank you very much and I
yield back, Mr. Chairman.

Mr. RusH. The chair now recognizes the gentlelady from Ohio,
Ms. Sutton, for an additional 5 minutes of questioning.

Ms. SurToN. Thank you, Mr. Chairman.

Ms. Shahan, in your testimony you note that members of the
armed forces are particularly vulnerable to deceptive financing, and
I would like to talk a little bit more about that. Mr. Chairman, I
would like to enter into the record an American Foreign Press
Service article from July of 2000 written by an Army reservist who
also works for the FTC. This article details many of the same
harmful lending practices we have heard about today and the
shamelzful frequency with which they seem to target military per-
sonnel.

[The information follows:]
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AMERICAN FORCES PRESS SERVICE

NEWS ARTICLES

Buying a Used Car? Get a "Peach,” not a "Lemon”

By Donna Miles
Speciat to American Forces Press Service

WASHINGTON, July 28, 2000 — The 20-year-old Marne couldn't resist the deal advertised in his base newspaper: a free bus tcket from
fus Washington duty station to Virginia Beach, Va., to buy a used car

Once the Marine arrived at the dealership, a salesman informed hum he’d have to pay for his own trnip home if he didn't buy a car, The
salesman pressured the Marine into taking out a loan -- at 24 percent interest - to buy both a car and an extended warranty

On the trip back to Washington, the Marine’s "peach” of a car turned into a “ilemon " It started sputtering When the Marine called the dealer
for heip, he was told simply to top off the water tevels and continue on his way. The car suraived the tnp, but soon after left the Manne
stranded on the roadside. The dealer refused to honor the watranty, claiming the Manne had violated #ts terms by driving the car when ¢
needed repairs.

Maj Charles Hale, chief of clhent services for Manne Corps headquariers legal assistance, said deals involving both new and used cars are
among the biggest consumer problems young service members confront Neither the Defense Depariment nor the services keep statistics
on how many military members buy used cars that turn into femons as soon as the deal 1s sealed. But Lt. Col Walter Skiersky, chief of the
Auxr Force Legal Assistance Diviston, said firsthand expenence in Air Force legal assistance offices telis him too many too often.

Skierski said some cars have major mechanical problems the dealer doesn’t reveal and the warranty doesn't cover Some vehicles have no
warranties at all, and the buyers aren't told and sometimes don't think to ask Service members who buy a car "as-is” end up having to pay
out of pocket for anything that goes wrong after the sale. Some end up deeply in debt, he said

“We hear about cases like these constantly," agreed John Meixelle, an attorney-adviser with the Army Legal Assistance Office "The most
unfortunate thing is that the victims are usually junior enbisted members who have bad credit or are trying to estabhish credit -- and who can
least afford to be taken advantage of *

Legat! assistance offices often serve as military members’ first line of defense against fraudulent used car dealers, helping to resolve
disputes between buyers and sellers And for dealerships that use deceptive practices, commanders are increasingly exercising a powerful
night putting them off imits to service members "Sometimes the mere threat of that 1s enough to bring a dealer into comphance.” Mexelle
said.

The military also is taking steps to help educate service members and their families about their consumer rights when buying used cars or
other goods and services. The Navy's preventive law program, for example, uses commanders' briefings, brochures and base newspaper
articles to inform sailors and their families about frauds they're likely to encounter -- including fraudulent used car deals, explained Cmdr
Ann Delaney. deputy assistant judge advocate general for legal assistance.

Federal Trade Commission attorney Steve Baker suggested consumers kick the tires, try out the radio and go for a test drive when buying
a used car. But, he said, many don't look for what he cails the most important thing in a used car, truck or van. the buyers guide.

By faw, all dealers must post a buyers guide inside each used

vehicle for sale it spells out in writing what warranty coverage, if any, consumers are getting for their money It lists the major mechanical
and electrical systems on the vehicle, including some of the major problems consumers should iook out for If also tells them whom to
contact at the dealership if there's a problem after they buy.

Yet, Baker said, many consumers don't know to Jook for the guide, and an alarming number of dealers don't post them

The FTC recently inspected used car dealers on Chicago's North Shore, just outside the gates of Great Lakes Naval Traming Center, and
found that more than one-third of the 14 used car dealers surveyed didn't comply with the law. Almost one-fourth of the cars on thew fots
had no buyers guides, and many of the posted guides were incompiete or inaccurate The noncomplying dealers will be fined by the state
and could face prosecution by the FTC for future violations

Baker acknowledged that the compliance rates weren't the worst he’s seen natonwide "But what's paricularly disturbing,” he says, "is that
the dealers are located in an areas where the consumers, such as new mulitary trainees, may not understand their nghts to this
information.” To help protect this population, he said, the FTC plans to conduct more inspections of used car dealers near other major
mifitary bases

Baker said used car dealers who don't dispiay buyers guides send consumers an important message, "Not displaying the Buyers Guide
shows a blatant disregard for the law and for thewr customers,” he said. "if the dealer isn't giving them the information they're entitled to,
consumers should take theur business elsewhere - to a dealer who will.”

He suggested used car shoppers take another important step before shelling out "Get the vehicle nspected by an independent mechanic
that you've hired yourself before you buy,” Baker said “It will cost you a few dollars, but could save you a lot of money in the long run."

http:/f'www.defenselink. mil/utility/printitem.aspx ?print=http://www.defenselink.mil/news/n...  3/5/2009
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The FTC offers additional tips to help protect consumers from ending up with a lemon

o Check out the vehicle's repair record, maintenance costs and safety and mifeage ratings in consumer magazines or onhine Look up the
vehicle's "blue book” vaiue and be prepared to negotiate the pnce

o Ask for the maintenance record from the owner, dealer or reparr shop

o Test drive the vehicle on hills, highways and in stop-and-go traffic

o Get alt promises in writing. Oral promises are worthiess

o Ask to see a copy of the dealer's warranty before you buy

o Check out the dealer with iocal consumer protection officials

o Recagnize that warranties are included in the price of the car, service contracts cost extra and are sold separately

o Avoid buying a vehicle “as 15." The dealer has no responsibility for making repairs after the purchase, even if the engine falis out as
you're driving off the lot

© Use extra caution when buying a used car privately, because no buyers guide is required

o Consider using the Internet to research the vehicie's title history For a small fee, you can use a service to heip determine, for example, If
the vehicle's odometer was rolled back.

"There's no way tc absolutely guarantee that a service member's used car expenence is going o be positive,” Baker said. "But by taking
steps to protect themselves, and getting educated about thewr nghts in the marketplace, young service members can help avord the
potential pifalis "

{Donna Miles works for the Federal Trade Commission and also has written frequently for the Amenican Forces Press Service while on
duty with the Army Reserve )

http://www.defenselink.mil/utility/printitem.aspx ?print=http://www.defenselink.mil/news/n... 3/5/2009
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Ms. SUTTON. Ms. Shahan, based on your testimony, it appears
that little has changed in the 9 years since the article was written.
Can you explain why car dealerships or how car dealerships are
targeting military personnel? What makes these individuals par-
ticularly vulnerable to yoyo financing and other practices?

Ms. SHAHAN. Yes. Thank you for asking. This is a problem that
is really near and dear to my heart. I was married to a Navy JAG
for 20 years and it is actually why I got involved in working on
auto issues instead of being a college English teacher. I had a per-
sonal experience, and the reality is that when you are in the mili-
tary a lot of times you are young, you are away from home for the
first time. This is the first time you get a major paycheck. You are
on your own and you are also vulnerable because a lot of times you
have a security clearance that dealers will threaten and they will
say we, you know, put you into this car, the financing didn’t go
through, we want you to come back and sign another contract on
worse terms, sometimes a bigger down payment, higher interest
rate or both, and if you don’t agree to this, then they will say to
you, we will report you to your command and we will make you
lose your security clearance, and this is a serious problem for our
troops. When there was a hearing in California before an assembly
committee, members of the armed forces came and testified regard-
ing financial readiness issues in our State where more troops are
deployed than from any other State. More are stationed in our
State and deploy from California than anywhere else. And it is a
disgrace that they are being treated the way they are and that
there aren’t better protections there for them. And they testified
that yoyo financing is one of the worst problems that our troops en-
counter, that auto sales are the single worst financial readiness
problem that they encounter. The Navy Relief Society and others
also back that up with their testimony.

Ms. SuTTON. Can you explain what financial readiness means?

Ms. SHAHAN. It means that the troops are expected to keep their
financial house in order in order to be ready to serve our Nation,
and we have an obligation to them obviously to protect them while
they are protecting us, and we have situations like in Arizona at
Fort Wachuca in Tucson where the fort actually had to resort to
determining some dealers were off limits because they were prey-
ing on the troops. In every military base in the United States,
there are rings of payday lenders and schlocky car dealers and, you
know, it is a really serious problem that affects morale and readi-
ness and their ability to accomplish their mission.

Ms. SuTrTON. I thank you for that answer, and if I could just, Ms.
Harrington, I sort of see you weighing in. Can you tell me, I mean,
I know that the FTC has a military sentinel program that is sup-
posed to help members of the armed forces and their families who
are facing financial problems even as they serve our Nation. What
actions is the FTC taking against auto dealers for these kinds of
scamming practices?

Ms. HARRINGTON. Most recently we have gone after payday lend-
ers, which as Rosemary indicated also ring bases. We get very few
complaints about car dealers and car finance. We got 1.2 million
consumer complaints last year, and 2,400 of them were about car
financing. I would venture to say probably none of them or few of
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them came from military members. They don’t complain. We have
been out trying to encourage the service offices on bases to please
get the complaints to us. We send our regional staffs out to work
on military installations, both on education but also again to en-
courage complaints, but we don’t get them, and I think some of the
reasons are ones that Rosemary mentioned, that sometimes there
is a culture of not complaining and not coming forward, and, you
know, I know you know from your experience legislating in other
issues that getting people to come forward when they are victims,
when there is a culture that discourages that is really a challenge.

Ms. SurToN. Well, I appreciate that. The reality though is of
course I am coming forward on their behalf, and the fact that the
Judge Advocate General stated that auto purchasing is the single
worst financial readiness problem facing troops in California and
we know it is probably not isolated there, we need to find a way
to address this in a more effective manner. Thank you.

Mr. RusH. The chair now recognizes the gentleman from Florida
for 5 minutes of additional questioning.

Mr. STEARNS. Thank you, Mr. Chairman.

Just to start off, this question is for Misters Burch, Whann and
Waldron. It may be just a commentary on NMVTIS. As I under-
stand, NMVTIS, which was enacted or created in 1992 as an Anti-
Car Theft Act, right now it does not specifically track damaged ve-
hicles that have had airbags deployed, and as I understand it, it
does not cover individuals who are self-insured owners that are re-
quired to provide information to NMVTIS, and I guess the question
is, in the overall scheme of things, title washing and other acts of
fraud, is there a better way of doing it, perhaps through NHTSA,
than NMVTIS? This might just be a general question. Mr. Burch?

Mr. BURCH. Thank you, Congressman. I think we are working
diligently to analyze now where the gaps are in the information
that we are preparing to collect but I think in looking at where we
are headed and looking at what the rule allows us to do, we know
that there are some gaps now but we expect that by January 1,
2010, when we have all States on board, we have all junk, salvage
and insurance carriers reporting to the system and we include cer-
tain self-insured entities will also be required to report. You are
correct in that we don’t have——

Mr. STEARNS. You don’t have title washing now, right?

Mr. BURCH. I am sorry, sir?

Mr. STEARNS. You don’t have title washing? You don’t keep track
of title washing and other acts of fraud?

Mr. BURCH. The system does address title washing, and Title II
of the Anti-Car Theft Act I think focused on preventing fraud and
in particular this issue of brand washing or title washing and so
that is something that the system is currently protecting against,
and as we get additional States on board and additional providers
sharing information, we will address that issue even more com-
prehensively than we do today. You are correct in that we don’t col-
lect damage estimates. We do collect total-loss determinations, so
if an insurance carrier makes a total-loss determination or if a
State titles a vehicle as salvage, we will have that information in
NMVTIS.

Mr. STEARNS. OK, but you don’t have it now.



221

Mr. Whann?

Mr. WHANN. Unfortunately, we face many of the same issues
today that we faced back when the Anti-Car Theft Act was enacted.
I think back to when Dick Morris convened the advisory group
after the passage of that, and when myself and Gary Dickinson did
an educational session for them on titling and title washing and we
had the same problem then that we have today.

Mr. STEARNS. And here we are 17 years later and we are still
talking about it.

Mr. WHANN. Exactly. We still have—I think it is probably safe
to assume we are not going to have a national title so if we are
not going to have a national title because we have 50 different
ways of doing this, what we have to make sure we do is that we
capture title brands and that we carry them forward State to State,
because if we don’t do that, the system is only as good as the infor-
mation in there. Self-insured information needs to be tracked, and
of course, any safety item is critical. We can debate what is frame
damage on a unibody car but we know when an airbag has been
deployed. If that could be tracked and passed on, we can make sure
it has been repaired properly.

Mr. STEARNS. Mr. Waldron.

Mr. WALDRON. We actually do have that title and registration in-
formation across all of the 50 States and have had it for a number
of years, and within that data we do track for title washing, and
one of the things that we do is that we have all 50 States and we
have a giant grid of every brand in every State, understand how
those work, you know, and which one is what and those brands
once they are put on the vehicle will always carry with the vehicle
in our Auto Check Vehicle History Report, so they carry across
today. So we do do that. We do not have all of the total-loss infor-
mation as we spoke of earlier so that obviously would be a big help
if that comes in the commercial realm and we also have many,
many accidents. I do not claim that we have 100 percent of the ac-
cidents in the United States. No one has that. But we have a sig-
nificant number of the important or major accidents in the United
States across all of the different States that we pick up from many
sources, government and non-government, and we report those and
those always stay with the history of the vehicle. So that is why
we think it is so important to look at something in a comprehensive
basis. We do have that today but we do not have in the NMVTIS
is real time going back and forth. Sometimes that data is today,
sometimes it is a day ago or up to like a week ago but we do have
data from every single State.

Mr. STEARNS. Mr. Chairman, is this the second round of ques-
tions?

Mr. RusH. This is the second round.

Mr. STEARNS. Is it possible I could have additional time since I
only asked one? Could you give me an additional 3 minutes?

Mr. RusH. No, I won’t give you 3 minutes. The Chair will give
you an additional minute for another question and I will offer that
to any other member who wishes to take advantage of it. The wit-
nesses have been here for a while now.
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Mr. STEARNS. This is for Mr. Waldron. There is a lot of talk
about the importance of total-loss disclosure for buyers. What hap-
pens to a shopper when he is just coming across a car? Should this
information be available to the shopper before even getting to the
buying process?

Mr. WALDRON. We think that is very important. There was a lot
of conversation today about when somebody is actually buying the
vehicle and you are fairly far down the path when you are looking
at that. What we talk about with Auto Check is that you can use
this thing in the shopping mode. You can buy an unlimited number
of reports for $25 and use it for 60 days to look at as many vehicles
as you want to look at and therefore you can sort out vehicles that
have title problems or other issues that you find unacceptable
while you are in the shopping process. We think that is absolutely
critical.

Mr. STEARNS. Yes, because lots of people would be in the buying
stage if they saw this information when they were shopping.

Mr. WALDRON. Correct, and that is why we offer it in the way
that we do and we also, we want to shift the cost burden as much
as we can to the retail channel to the dealers as part of what they
do and it makes sense, and dealers buy from us oftentimes all the
reports on all their vehicles, expose them all the time, both online
and in the dealership, and one of the things we say to consumers
is, if the dealer won’t give you one of our vehicle history reports,
walk or run away.

Mr. STEARNS. Thank you, Mr. Chairman.

Mr. RusH. Thank you. The chair now recognizes Ms. Sutton for
an additional minute of questioning.

Ms. SurToN. Thank you, Mr. Chairman.

I would just like to give Mr. Van Alst a chance. In your state-
ment you touched briefly on the cumbersome rulemaking process at
the FTC. Do you want to just take a moment and elaborate on
that?

Mr. VAN ALST. Yes, there is and certainly as we have heard
today, the current process which the FTC has to use to do a rule-
making is difficult and cumbersome and time consuming, and we
would certainly not oppose, you know, a regular APA rulemaking
for the FTC. However, I think if that were to be the case, there
would certainly come with that ability to have such a rulemaking
the responsibility to use that rulemaking effectively and to try to
go ahead and move on these issues that we recognize have been
with us for years and years and we haven’t really effectively ended
yet. So while we certainly think that that rulemaking would be
helpful, we would like to make sure that that rulemaking is used
effectively and really combats some of these practices we have dis-
cussed today.

Ms. SuTTON. Thank you.

Mr. RusH. The chair really thanks the witnesses for your invalu-
able testimony here. You have been a superb group of witnesses
and again, we are sorely indebted to you for your time and partici-
pation. And we want to just note that the members will be given
additional time to submit written questions, and please be pre-
pared to answer these questions should you receive them.
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So we again want to thank you so much for your time, and this
committee now stands adjourned.

[Whereupon, at 1:00 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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Statement of
Representative John D. Dingell
Committee on Energy and Commerce
Subcommittee on Commerce, Trade, and Consumer Protection
Hearing on “Consumer Protection in the Used and Subprime Car Market”

March 5, 2009

Thank you, Mr. Chairman, for holding today’s hearing. As a result of the Nation’s grave
recession, the Congress has focused much attention on deceptive lending practices in the
housing market. Such scrutiny should also extend to unfair practices in the market for
used vehicles, particularly when it comes to low-income consumers and those with
below-average credit ratings. For many working class Americans, who do not own their
homes, cars are their single largest assets. Now more than ever, these people should
enjoy robust consumer protections in the automobile market, especially as their cars are
oftentimes the only means by which they can travel to and from work.

In my view, the Congress must address two areas of concern while considering
legislation to prevent abuses in the used car market. First, we must ensure that
consumers have adequate access to the title histories of the cars they wish to purchase.
The National Motor Vehicle Title Information System (NMVTIS) is a good starting
point, but the checkered history of its long-delayed implementation indicates that better
cooperation between state and federal agencies is urgently required. Moreover, we must
consider more conventional methods by which to make car title information available to
consumers, so that those without access to the Internet are not in turn denied equal access
to essential consumer information otherwise available electronically.

Second, we must examine deceptive lending practices, such as exorbitant fees included in
loans for document processing and yo-yo lending. We should consider the merits of
prohibiting these disgraceful practices, as well as strengthening the ability of the Federal
Trade Commission to enforce penalties for such consumer abuses.

1 offer my cooperation in this worthy endeavor, Mr. Chairman, and look forward to
crafting sensible legislation to prevent unfair and deceptive practices in the used car
market.



Your AutoCheck Vehlcle Hlstory Report
2002 Ford Thunderbird

Report Run Date: 2009-03-03 08:26:06.537 EST

VIN:
Year: :
“Make: -
Model: .
Style/Body:
Class:
Enginé:;

Country of Assembly:

Vehicle Age:
Calculated Owners
Last Reported

Odometer Reading:

$ect§on summaries

below

Tsﬂe and ProbfemCheck

OdometerCheack:

Vehicle Use and EventCheck:

Full History:

1FAHPBOAB2Y 116405
2002

Ford

Thunderbird

" Convertible 2D

Sport Car - ‘Premiumj

S38L V8 EF1/ SFi
 United States
- 7 year(s)

3
17,079

This vehicle's AutoCheck Score

~ The AutoCheck
Score is a summary
of your vehicle's
history, letting you
compare vehicles
with ease.

This vehicle qualifies fcr Buyback
Frotectian

Safeguard your investment with

~ AutoCheck Buyback Protection,”
which reduces the risk in buying a
used vehicle.

The ve?ude identification number yod sumbitted has been ana!yzed and summary information on your car l$ shown

@ Your vehicls chacks out!

© Your vehicle checks out! -
- & Specific vehicle use(s) or events reponed

. @ Detailed information available
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Title and ProblemCheck

* Your Vehicle Checks Outl AutoCheck's database for this 2002 Ford Thunderbird
{1 FAHP60A62Y1 16405) shpws no negative titles or other problems. When reported to AutaCheck, these events
can indicate serious past damage or other significant problems.

0 Problem(s) 15 Title/Problem areas checked
Reported

No abandoned title record
No damaged title or major damage incident record
No fire damaged title record -
" No grey market title record
No hail damage title record
No insurance loss title record
" No junk or scrapped title record
No manufacturer buyback/lemon title record
‘No odometer problem title record -
No rebuiltfrebuildable title record
No salvage title or sa!vage auction record
No water damaged title record -
No NHTSA crash test record ;
No framefunibody damage record
No recycling faciiity record

@@@@@@@@@@%%@@@

QOdometerCheck

Your Vehicle Checks Qut! AutoCheck examined the reported odometer readings reporedto
AutoCheck Tor this 2002 Ford Thunderbird (1FAHPGDAB2Y116405) and no indication of an odometer roliback
or tamparing was found. AutoCheck usés business rules to determine if reported odometer readings are
sxgmﬁcantly less than previously reported values. Not all reported odometer readmgs are used, Title and
auction events also report-odometer iampermg or breakage.

0 Problem(s) Mneage ‘DatekRepoded

Reported: .

7 . 05/00/2002
20 06/14/2002
10,574 09/13/2005
13,380 06/07/2006

ocoo
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& - 13944 _ 07/10/2008 not included in roliback calculation
& 13,918, . 08/31/2008 ‘ ‘ o

@ 15,831 05/10/2007 Sl R :
& . 15827 05/11/2007 not included in rollback calculation
& 15,831 - 05112007 '
& 17,079 . 12/28/2007

Vehicle Use and EventCheck ‘

information Reported! AutoCheck shows ‘additional information reportad to AitoCheck about How
this 2002 Ford Thunderbird (1FAHPE0AB2Y1168405) has been used and ofher events. This incl udes
reported accrderrts and corrscted or duplicate titles and storm area regtstrahons

1 Event(s) ' § Vehicle uses checked:
Reported: :

Fieet, rental and/or lease use record(s)
. No taxi use record

No police use record

‘No government use ree:brd -

No livery use record

No dnver education record

2 Event(s) Reported g \lehicle svents c:hecked

No acc%dent record reported thfauqh state agencaes or mdepandent sources
_No corrected tifle record
No duplicate title record -~
; messmn/safety mspectsen record( )
Loan/Lten record(s} i
- No fire damage incident record
‘No repossessed record
No theft record
No storm area registrationfiitle record

%ﬁ%@%@

'@@@@@@@@@

FullH istory
Below are the historical events for this vehicle isted in chronoxogicat order. Any d;screpanmes will be in bo&d
text, .

Report gy Date 2009-03:03 08:26:06.537 EST

Vehicle; 2002 Ford Thunderbird (1FAHPG0AB2Y 116405)
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Event date Location. Qdometer Data Source Details
____reading . : .
04/27/2002 NY - o independent . VEHICLE MANUFACTURED AND
: B : * Source SHIPPED TO DEALER .
05/09/2002 NY 7 Motor Vehicle.  PASSED SAFETY INSPECTION
. Dept. . -
05/11/2002 LAKE GROVE, NY Motor Veticle '~ REGISTRATION EVENT/RENEWAL
. Dept. | : . :
06/14/2002 NY ! 20 Motor Vehicle  ~TITLE(Lien Reported)
: : “° Dept. ) :
04/17/2004 LAKE GROVE, NY - Motor Vehicle - REGISTRATION EVENT/RENEWAL
: . L - Dept. ; i
09/13/2005 NY 10,574 Motor Vehicle - - PASSED EMISSION INSPECTION
: R R Dept. PASSED SAFETY INSPECTION
03/25/2006 LAKE GROVE, NY . ) Motor Vehicls REGISTRATION EVENT/RENEWAL
: = - . Dept. o B : .
06/07/2006 NY ) 13,380 - Auto Auction - REPORTED AT AUTO AUCTION
07/10/2006 WILLISTON PARK, . Motor Vehicle . REGISTRATION EVENT/RENEWAL
. CNY : Dept. o o
07/10/2006 NY ) 13,944 Motor Vehicle ~ PASSED EMISSION INSPECTION.
. : Dept. - - . . PASSED SAFETY INSPECTION -
08/31/2006 WILLISTON PARK, 13,918 Motor Vehicle | . TITLE(Lien Reported)
o NY S0 Dept ‘ ; ~
05/10/2007 PA . 15,831 - AutoAuction.  REPORTED AT AUTO AUCTION
05/11/2007 MANHEIM, PA 15,827 Motor Vehicle . TITLE (Title #:64600644)
B . : Dept. ; : N L
05/11/2007 PA 15,831 " Auto Auction. . AUCTION ANNOUNCED AS
. ; : : - FLEET/LEASE - : .
12/28/2007 LANDENBERG, PA 17,079 Motor Vehigle ~ TITLE (Title #:64600644)
o Dept. REGISTRATION EVENT/RENEWAL -
01/30/2008 LANDENBERG; PA - Motor Vehicle ~ REGISTRATION EVENT/RENEWAL
. ‘ Dept. L .
01/27/2009 LANDENBERG, PA Motor Vehicle . REGISTRATION EVENT/RENEWAL
) RN © Dept. o ) .

This Vehicle's Glossary
Below are the specific definitions for events that appear in this vehicle's report.
More information is available in the full Autotheck glossary. )

Term . Section . Definition
~ Location : .
Emission/Safety . Vehicle Use and " An approved emission testing station has inspected ths vehicle to

Inspection EventCheck measure the amount of pollutants the vehicle emits into the
Co environment. . o
Loanilien - Vehicle Use and

EventCheck
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Term Section Definition
. - Location

Aloanflien is the ega: right to take and hold or sell the vehicle of a
debtor as security or payment for a debt. Normally, a vehicle will
have a lien due to a loan or unpaid repair bifl against the vehicle.

Fiest, Rental and/or Vehicle Use and The vehscie has been reported as used as a fleet, renta andfor
Lease Use EventCheck . - lease veh:cie

Autccheck Terms and Conditions ) R
This report, and any reflance upon i, i <umect fo] Au‘ocheck Termﬁ and Conditions, If you oblained the fspozt from a dealer, the deaier has been

provided with these Terms & Conditiens and can-share them with you, These AuteCheck Terms and Conditions are also availabla at any time at

WWW. uhtOChQCl{ com/terms or By wnmg to Experian: Experfan Automotive CAO AutoCheck Customer Service 955 American Lane Schaumburg I -

80373

Buyhaek Brotection Tsrms and Condit

This vehicle (IFAHPGOAG2Y115405) (wabﬂns fcr AutoCheck Buyback Pmtectron If you obtalned the *e’po:t from a deater, the dealer has bean
provided with the terms and can share them with you. These Buyback Protection Terms and Conditions #re also dvaifable te you at any fime at
www, autochéok. comsbbpterms or by writing to Experfan: Exparian Autometive G0 AuteChackCustomer Service 955 American Lane Schaumburgy IL
80173 ) :

About AutoCheck .

AutoCheck vehicle hxsmny reports by Experian Automotivé'is the wading vehicle hv;,tory reporting service: With expert data handiing, the Expenan
Autormotive database houses ovar 4 billon records on & half a biffion vehicles. Every AutoCheck vahicle history report wiff give you confidence when
buying or selling vour next used vehicle, with suparior customer service every step of the way. - ) ’



Your AutoCheck Vehicle History Report
i | et ety

VIN: : o TBGRA0UZY0058338
‘ e
CLexus .
RX300

©SUV/ Uity 4D

SROLVE EFE

Thie veht
Protection

does not gual

Unfortunately, this vehidle ¢
sllfy for our Buybagk Frot

Qi
-progrant.

i events reported
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Title and ProblemCheck

Problem Reportad! AutoCheck's database for this 2000 Lexus RX300 (JTEGF10U2Y0058328)
shows a negative title(s) or-other problems. When reported to AutoCheck, these evenls can indicate serious past
damage or other significant problems. " :

3 Problem(s} 15 Tiﬂe/Probiem areas checked:
Reported:

L

No abandoned title record

& No damaged titlé; or major damage incident record
& No fire damaged title record

® No grey market titls record

& . No hail damage title record

@ No insurance loss title record

£ Junk or *saa“agsmzdi%ﬂe racord(sy
& No manufacturer buyback/lemon title record
€ Nocdometer problem title record

i%c}imﬁﬂwmgimmw *tm{e mmmua)

&8 sitle or salv ge auction recordis}
&  Nowater damaged title record

@ . No NHTSA crash test record
&

]

‘No frame/unibody damage record
No recycling facility record )

OdcmeterCheck

Yaur Vehicle Checks Qutl AutoCheck examined the reported odometer readings reponed o
autoCheck Tor this 2000 Lexus RX300 (JTSGFTOUZYOOBBBZS) and no indication of an odometer rollback o -
tampering was found. AutoCheck uses business rules to determine if reported odometer readings are
significantly less than previcusty reported values, Not all reported odometer readings: are used, Tile and
auction events also report odometer tampenng or breakage :

0 Pmblem(s) Mileage Date Reported
Reported: - -

10 . 02/24/2000
14,477 01/04/2001
24,085 08/08/2001
43,597 03/18/2003

X YY)
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48,095  04/26/2004
48,766 07/26/2004

| 48766 08/09/2004
50,000 11/08/2005
58,0000 01/27/2006
91,185°. _ 10/20/2006

BODOEO

Vehicle Use and EventCheck

information Reported! AutoCheck shows additional information rsporisd to Autotheck about how
this 2000 Lexus RX300 (JTEGF10U2Y0058328) has been used and other events. This includes reported
accidents and corrected or duplicate titles and storm area registrations. .

0 Event{s) 6 Vehicle uses checked:
Reported: )

- No fleet, rental and/or lease use record
No taxi use record
No police use record
No government use record
No livery use record
No driver education record

1 Event(s) Reported: 9 Vehicle events checked:

GHOODD

No accident record reported through state égéncées or Endepéndent sources
No corrected title record .
" No duplicate title record-
No emission/safety inspection record
LoanfLien record(s} o
No fire damage incident record
No repossessed record
No theft-record
No storm area registration/titie record

LR

60060600

Full History

Below are the historical events for this vehicls listed in chronological order, Any discrepancies will be in bold
text. :

Report Run Date 2009-03-03 08:30:54.738 EST

Vehicle: 2000 Lexus RX300 (JTEGF10U2Y0058328)
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Event date Location Odometer Data Source Details
) ) . reading
02/24/2000 BATON ROUGE, 10 Motor Vehicle TITLE (T;tte # A3854938)
. LA o .. Dept. C
02/24/2000 BATON ROUGE, N Motor Vehicle REGISTRATION EVENT/RENEWAL -
LA - : Dept.
01/04/2001 BATON ROUGE, 14,477 Motor Vehicle TITLE (Title #:K0764204)(Lien Reported)
LA ) Dept. REGISTRATION EVENT/RENEWAL
08/28/2001 SAN. ANTONIO, . Motor Vehicle REGISTRATION EVENT/RENEWAL
S TX L - Depte
09/08/2001 SAN ANTONIO, 24,085 Motor Vehicle 'ﬂTLE (Titie #: 01 521637429115140)
TX ) Dept. -
08/01/2002 SAN ANTONIO, k Motor Vehicle REGISTRAT!QN EVENT/RENEWAL
TX ) Dept.”
03/18/2003 BOERNE, TX 43,597 ~ Motor Vehicle TITLE (Tme# 13020037689120424)
* ; o " Dept.
08/01/2003 SAN ANTONIO, " : © Motor Vehicle REGISTRAT!ON EVENT/RENEWAL
- ™ : ) Dept.
0412612004 BOERNE, ™ 48,095 Motor Vehicle TITLE (Tme # 13030138091 104057)
. Dept.
DTIIGI2004 SAN ANTONIO, 48,786 - Motor TITLE (Thtle 297230381821 é’&i)&:%ﬁ}
TX . ?emtia Dapt, JUNK VERIGLE |
SALVAGE o
{3%*9 2004 BAN ﬂ.m ONIO, 48,768 Salvags SOLD AT SALVAGE AUCTION | Saivage
TH Auetion CERTIFICATE REPORTED
) L FRONT iIMPACY REPORYED
SHITH2004 NEW CABTLE, : Motor CTITLE {Title #:U0S59444)
[ o Vehicls Dept. RECONSTRUCTED
J9R42004 TRENTON, NJ Motor TITLE {Tile ©:V3200428000060180)
) Wehicls Dapt, SALVAGE
12/17/2004 TOBYHANNA, PA Motor Vshicle TITLE (Title #:61273086) )
; ) ) Dept. - . . REGISTRATION EVENT/RENEWAL
11/08/2005 TOBYHANNA, PA 50,000 Motor Vehicle TSTLE (Tiﬂe #: 61273086)
. R Dept.
11/18/2005. TOBYHANNA, PA: - Motor Vehicle REGiSTRAT!ON EVENT/RENEWAL
o . .. Dept.
01/27/2006 TOBYHANNA, PA 59,000 Motor Vetiicle TITLE (Title #:61273086)
L o © Dept. !
02,’01/2006 TOBYHANNA, PA' : Motor Vehicle REGISTRATION EVENT/RENEWAL
‘ Dept.
10/20/2006 CENTRAL ISLIP,. 91,185 Motor Vehicle TH’LE
NY . Dept. . ‘
11/01/2006 FARMINGVILLE, . -Motor Veh:cle REGH STRATiON EVENT/RENEWAL .

NY C : Dept.

This Vehicle's Glossary



234

Below are the specific definitions for events that appear in this vehicle’s report.
More information is available in the full AutaCheck glossary.

Term Section Definition
Location
Junk Title and The vehicle's parts have been salvaged for reuse and the remainder

ProblemCheck of the vehicle has been destroyed or scrapped. This vehicle has been
declared a total loss, is not road worthy and should not be titled again
for use on the road.

Salvage Title and A salvage vehicle is a vehicle that has been wrecked or damaged
ProblemCheck beyond repair; declared a total loss by the insurer; or declared a total
loss by reason of theft. When an insurance company as a result of a
total loss settlement acquires a vehicle, the insurance company must
apply for a Salvage Certificate. If the owner retains possession of a
salvage vehicle, the owner must obtain a Saivage Certificate before
receiving a total loss statement from the insurance company.

Rebuiit/Rebuildable Title and The vehicle was a salvaged vehicle that was refurbished with new or
ProblemCheck used parts. An affidavit of repair from the rebuilder or individual
making the repairs, stating what repairs were made to the vehicle and
that the vehicle is now rebuilt and road operable, may be required to
obtain a rebuilt/rebuildable title. These vehicles must also pass a state
safety inspection before being allowed back on the road.

Loan/Lien Vehicle Use and A loan/lien is the legal right to take and hold or seli the vehicle of a
EventCheck debtor as security or payment for a debt. Normally, a vehicle will have
a lien due to a loan or unpaid repair bill against the vehicle.

AutoCheck Terms and Conditions
This report, and any refiance upon it, is subject to AutoCheck Terms and Conditions. If you obtained the report from a dealer, the dealer has been

provided with these Terms & Conditions and can share them with you. These AutoCheck Terms and Conditions are aiso available at any time at
www.autocheck.com/terms or by writing to Experian: Experian Automotive C/Q AutoCheck Customer Service 955 American Lane Schaumburg IL
80173

Buyback Protection Terms and Conditions
This vehicle (JTEGF10U2YG058328) does not quaitify for AutoCheck Buyback Protection.

About AutoCheck

AutoCheck vehicle histery reports by Experian Automotive is the leading vehicle history reporting service. With expert data handiing, the Experian
Automotive database houses over 4 billion records on a half a billion vehicles, Every AutoCheck vehicle history report will give you confidence when
buying or selling your next used vehicle, with superior customer service every step of the way.
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NATIONAL AUTOMOBILE DEALERS ASSOCIATION
Office of Legislative Affairs

412 First Street, S.E. » Washington, D.C. - 20003

202 2547 5500

The National Automobile Dealers Association (NADA) represents nearly 20,000 franchised
automabile and truck dealers, both domestic and international, who sell new and used
motor vehicles, and engage in service, repair, and parts sales. Together our members
employ over 1 million people nationwide. NADA is pleased to submit written comments for
the Commerce, Trade, and Consumer Protection Subcommittee hearing “Consumer
Protection in the Used and Subprime Car Market” on March 5, 2009.

The following comments will address:

1) NADA supports the National Motor Vehicle Title information System (NMVTIS)

2) NMVTIS Stilt Has Limitations and Must be Supplemented with Federal Legislation
3} Total Loss Disclosure is Far Superior to a Window Sticker Concept

4) Understanding Dealer Assisted Financing

NADA Supports the National Motor Vehicle Title Information System (NMVTIS)

For over a decade, NADA has championed efforts to better track severely damaged
vehicles and worked for enactment of legislation and rulemaking to establish the National
Motor1Vehicle Title Information System (NMVTIS) to connect all state DMVs to combat title
fraud.

NADA believes the NMVTIS system is a critical, but still incomplete, tool to detect auto
salvage fraud. NADA strongly supports the Justice Department’s recent rule that
establishes NMVTIS and requires insurance and salvage yards to report totaled vehicles.?

NADA also seeks to modernize the NMVTIS rule, which is based on a 17-year-old law.
The following limitations of NMVTIS pose important loopholes that can be addressed with
federal legislation: 1) fourteen states are still not participating with NMVTIS [See
supplemental document: “NMVTIS Participation”], and full participation is necessary for
complete and accurate information; 2) delayed insurance and salvage reporting of totaled
vehicles still allows for some totaled vehicles to escape disclosure; 3) the scope of total

* For example, in a May 20, 2008 letter to then Attorney General Michael Mukasey, NADA, consumer
protection organizations, law enforcement, and auto industry representatives strongly urged that the Justice
Department make the NMVTIS rulemaking a priority by finalizing the necessary regulations to implement the
insurance and salvage yard VIN disclosure requirements under the Anti-Car Theft Act as soon as possible.

2 NMVTIS mandated by Congress in the “Anti Car Theft Act of 1992” (Public Law 102-519) and “Anti Car
Theft Improvements Act of 1996” (Public Law No. 104-152}, which assigned responsibility for implementing
NMVTIS to the U.8. Department of Justice (DOJ).
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loss information must be expanded to cover more vehicles and more safety information; 4)
the wholesale used car market needs commercial access to alert consumers to stay away
from severely damaged vehicles; and 5) DMV information must be integrated with other
sources of vehicle history information to streamline information to make it more efficient
and accessible to the public.

The goal of our federal legislative efforts to combat title fraud is to create more public
transparency of totaled vehicles by:

* Improving timeliness and completeness of the total loss vehicle data;

* Expanding access for consumers; and

+ Supplementing NMVTIS with more modern technology that ailows total loss data to
be readily available in an electronic format, with commercial access.

NMVTIS Is a Critical Tool to Detect Auto Salvage Fraud

First, the Justice Department deserves significant credit for writing a strong rule to connect
all state departments of motor vehicles (DMVs) to make theft and salvage brand
information available to the public. NMVTIS has three major benefits: 1) NMVTIS will help
identify salvage brands from other states and carry forward brands; 2) NMVTIS will help
eliminate duplicate titles, and; 3) The new rules will help identify more totaled vehicles
such as insurance-designated vehicles and owner-retained vehicles.

Background

Each year, several million vehicles are totaled and thousands of wrecked, flooded, or
stolen vehicles are sold without proper disclosure. Many totaled vehicles are resold at
salvage auctions, rebuilt, and reenter the market with a clean vehicle title. Consumers
suffer because the state DMV system of paper titles does not provide a timely or complete
vehicle history. The current system for fracking totaled and salvaged vehicles is outdated
and full of loopholes.

To help combat this national problem, NMVTIS was developed to provide an electronic
means for verifying and exchanging title, brand, and theft data among state motor vehicle
administrators, law enforcement officials, consumers, and insurance carriers.

Salvage “branded” titles are generally issued when a vehicle is damaged to the extent that
the repair cost of the vehicle exceeds about 75 percent of its pre-damage value. But
because the terms for damage and damage thresholds vary by state, vehicle disclosure
laws in the states are inconsistent and incomplete. Therefore, unscrupulous sellers have
been able to easily “wash” paper titles and hide a salvage history by issuing titles outside
the state. For example, in just the first half of 2008, according to Experian Automotive,



237

185,000 branded titles were transferred to other states and were then re-registered with
“clean” titles, which amount to fifteen percent of all re-titled vehicles.

In addition, since salvage brands vary from state to state, many total loss motor vehicles
do not fall under a designated salvage or junk definition, and thus never receive a salvage
or junk title. An example of this is flood vehicles, as “flood” brands do not exist under some
state laws. As a result, many severely flood-damaged vehicles are never reported as such,
even if a vehicle’'s damage would qualify under the laws of another state that the vehicle is
later registered in.

NMVTIS Benefits

NMVTIS will help identify and carry forward salvage brands from other states. States will
be required to check NMVTIS for other states’ title brands before issuing a new title, rather
than relying on paper titles to detect the removal or alteration of titie brands. NMVTIS
performs a valuable service by allowing state titling agencies verify information on brands
applied to motor vehicle titles, rather than trying to standardize the inconsistencies
between states. Making the process of checking title brands between states makes it more
likely that interested parties can learn if a motor vehicle was previously wrecked, fiooded or
stolen.

NMVTIS will also help eliminate duplicate titles, by allowing title clerks to determine the
validity and status of titles and odometer information reported in the system. Allowing title
clerks to have more accurate VIN and odometer information will make it easier to deter the
most egregious forms of vehicle fraud, such as VIN cloning and odometer rollbacks.

The new NMVTIS also requires insurance carriers to report on the acquisition of junk and
salvage motor vehicles. Since total loss declarations vary by carrier, a major loophole has
been nondisclosure of vehicles that have been totaled by the insurance company, but not
considered a salvage or junk vehicle under state law. Insurers have not been required to
electronically disclose the VINs of all totaled vehicles for the public. As a result of the
NMVTIS rule, beginning March 31, auto insurers have to report both vehicles found to be a
total loss under applicable state laws, and vehicles designated as “total losses” by its own
policies on a prospective basis.

The rule also closes the owner-retained vehicle loophole. Previously, insurance companies
were not necessarily required to report vehicles they declared as total losses, if they were
retained by the owner. In some states, the vehicle owner was also not required to notify
the state DMV under state law. Because of these loopholes, the vehicle’s salvage history
would not be recorded by any DMV or vehicle history database. Despite the insurers’
protests®, the DOJ clarified the rule to eliminate the concept of possession, with the trigger

® Reuters, “Experian's AutoCheck Finds More Than 185,000 Damaged Vehicles Re-titled as Clean”, August
25, 2008.

® FBI Docket No. 117; AG Order No. 3000-2008, RIN 1110-AA30, comments of the American Insurance
Association, National Association of Mutual Insurance Companies, National Insurance Crime Bureau, and
Property Casualty Insurers Association of America, November 21, 2008.

3
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instead simply a declaration of a “total loss” by the insurance company or a requirement to
declare a vehicle a “salvage vehicle”.

NMVTIS Still Has Limitations and Must be Supplemented with Federal Legislation

Since the 102™ Congress, NADA has worked with Congress and other stakeholders to
craft a federal legislative solution to the problems stemming from the complex title fraud
problem. Each year, new car dealers resell almost 20 million used cars either in retail to
consumers or through the wholesale market. Despite new car dealers taking precautions
to avoid taking problem vehicles into inventory, they are frequently the victims of title fraud.
A dealer who unknowingly buys and resells a vehicle with a problematic title history has
little choice but to suffer the resulting financial loss, which can be as much as 40% of the
trade-in value of the car, and worse, the loss of reputation.

Based on the experience of our dealer members, we are convinced that a technological
solution is necessary to resolve the current title fraud problems in the market place. A
more transparent system is necessary to give purchasers more complete and reliable total
loss data. With enhanced technology, every purchaser (individuals, new and used car
dealers, or wholesale auctions) could obtain more timely, cost-effective, and complete title
data by vehicle identification number (VIN).

NADA believes the best solution is legislation that provides vehicle history vendors, which
have the funding and technological expertise to build upon the existing NMVTIS system
more timely and complete total loss data to disseminate to the public.

NADA supports legislation that would expand access for consumers by requiring insurance
companies to make the VINs of their totaled cars public (such as posting the VINs on their
website) so that vehicle history providers, such as CarFax and Experian, can reveal the
history of the vehicle before it reenters the marketplace. (See attachment: “Tracking
Totaled Vehicles for Consumers.”) The legislation also requires insurance companies to
disclose the VIN of a totaled vehicle, the reason for the total loss (flood, collision, stolen
and recovered, etc.), the date of total loss, the odometer reading, and whether or not the
airbag deployed. This legislation would pot supersede state law. The legislation would
substantially increase the timeliness of total loss disclosure by requiring insurance
companies to provide data on totaled vehicles in an electronic format at the time of the
total loss so that information can be more widely disseminated as an early warning system
while the DMVs' paper system and NMVTIS catch up.

Providing commercial availability to total loss information that is easily accessible,
searchable and affordable will alsc benefit the wholesale vehicle market, which involves
millions of motor vehicle transactions each year. If wholesale auctions have access to
NMVTIS data, fraudulently titled vehicles could be easily flagged for consumers
expeditiously and efficiently.

NADA supports H.R. 1257, “The Damaged Vehicle information Act’, referred to the
Subcommittee on Commerce, Trade, and Consumer Protection (House Energy and
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Commerce Committee).’ The legislation was introduced by Congressmen Cliff Stearns (R-
Fla.) and Gene Green (D-Tex.). Similar legislation, S. 202, “The Passenger Vehicle Loss
Disclosure Act of 2009”, was introduced by Senator John Ensign (R-Nev.) with 4
cosponsors {3 Democrats, 1 Republican) and has been referred to the Senate Committee
on Commerce, Science, and Transportation. This iegisiation was also considered last
Congress with strong bipartisan support. ®

Insurer Objections to Legislation are Baseless since Insurers Maintain Private Total Loss
Databases

The insurance companies have objected to total loss disclosure by arguing that the
legislation would be burdensome. However, the requirements of the total loss disclosure
legislation can be easily achieved since insurance companies already maintain their own
total loss history databases regarding automobile insurance claims to share among
themselves.

There are several private insurer databases such as ChoicePoint - the Comprehensive
Loss Underwriting Exchange (CLUE) and the Insurance Services Office (ISO) — National
Insurance Crime Bureau (NICB) database, the Automobile-Property Loss Underwriting
Service (A-PLUS). These automotive databases contain total loss information and
generate reports that assist insurance companies in determining risks. Members of
Congress should reject the insurers’ arguments that it would be burdensome for the
insurers to report this total loss data because it would be very simple for the insurers to
use an existing database such as NICB to accomplish the goals of this legisiation and to
protect consumers.”

Total Loss Disclosure is Far Superior to a Window Sticker Concept

NADA also wishes to respond to discussion during the March § hearing regarding window
stickers with NMVTIS information. As noted above, NMVTIS's information is still
incomplete and delayed. Therefore, it would diminish the value of the Guide if consumers

“The SAFR (Salvage Auto Fraud Reform Coalition), representing a broad coalition of stakeholders for the
auto industry, signed unto this March 3 letter urging Congress to support total loss disclosure legistation
(H.R. 1257/8. 202). National Automobile Dealers Association, Alliance of Automobile Manufacturers,
American Honda Motor Company, American International Automobile Dealers Association, Association of
International Automobile Manufacturers, Automotive Recyclers Association, Automotive Service Association,
Experian, Hyundai Motor America, Mazda North American Operations, National Automobile Auction
Association, National Association of Minority Automobile Dealers, National Independent Automobile Dealers
Association, Toyota Motor America, Volkswagen of America, Inc.

® L ast Congress there was a full Committee hearing on total loss disclosure legislation S. 545, on Aprit 11,
2007 before the Senate Commerce, Science and Transportation Committee. The sponsor of ‘the Passenger
Vehicle Loss Disclosure Act” was Senator Trent Lott (R-Miss.) and the bill had 11 cosponsors (7
Republicans, 4 Democrats). After Senator Lott's retirement the bill was reintroduced as S. 3483, by Senator
John Ensign (R-Nev.) with 2 new cosponsors (2 Democrats). The House companion, H.R. 1029, the
Damaged Vehicle Information Act, was referred to the House Energy and Commerce Committee by Rep.
Cliff Stearns (R-Fla.}, The legislation received strong bipartisan support with 80 Cosponsors (42
Republicans, 38 Democrats.

7 The NICB has already partially opened up their database on a limited basis to aliow a single VIN inquiry
lookup for totaled vehicles for consumers — however there is little public awareness about this site. See
www.nicb.org. It should be noted that this information is not available on a commercial basis.
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were not able to fully rely on the information presented. In addition, there are practical and
economic reasons why the suggestions to require dealers to disclose title information on
the Buyers Guide does not make sense. This is especially true given existing state
disclosure requirements, the fact that is NMVTIS is not a comprehensive solution, and the
widespread availability of private solutions. The suggested approach may inhibit the
development and implementation of solutions such as NMVTIS and other market-based
solutions that may be more beneficial to the consumer.

Dealers and consumers alike would benefit from more and better information on title
brands from all jurisdictions. NADA has long supported efforts to make this and other
information available to NMVTIS in a timely fashion. Title brands should be more uniform,
branding systems should be accurate, and databases should be complete. Pursuing these
goals via a window sticker is an outmoded concept that makes little sense. Instead, this
type of information should be gathered, maintained, and made available to consumers in
an electronic format.

NADA strongly supports, and will continue to support projects such as NMVTIS and total
loss disclosure legislation to aid in reaching those goals, and would urge the FTC and
others to continue to join in these efforts, and in efforts {o modernize and standardize the
outdated state titling schemes. [Please see supplemental document: “Used Car Rule
Regulatory Review" ]

The following chart outlines some significant limitations with NMVTIS and how legislation
for total loss disclosure could close many of these gaps; in particular, by making vehicle
history information more timely and complete. NADA believes the most effective and cost
effective system to combat title fraud is a combination of government (NMVTIS) and
private sector resources such as vehicle history providers CarFax and Experian.
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NMVTIS
Government system
(Focus on State Paper Title)

Total Loss Disclosure
Private Sector System
(Focus on VIN)

Full State
Participation

Effectiveness of
total loss
disclosure
requires full
state
participation

Al states need to participate to ensure
the effectiveness of the NMVTIS
program, yet 14 states are not yet
participating. California, the state with
the most automobile registrations in the
U.S. does not allow NMVTIS to release
their state data to consumers. This
presents a large gap in information that
can be exploited by unscrupulous
sellers attempting to commit fraud.

Problems with state participation exist

because of:

» state resistance to losing revenue
from vehicle history providers;

» challenges with modernizing and
reconfiguring state DMV computer
systems to communicate with
NMVTIS, and;

« funding chalienges since NMVTIS
relies on federal and state funding.
Congress is also skeptical of
providing funding for systerm that is
being performed by the private
sector.

Vehicle history providers provide
more comprehensive information and
already purchase total loss data from
all 50 states. These reporis help
consumers understand the differing
salvage brands and their meanings
and provide essential information for
consumers, dealers and the
wholesale used car market.

Since these vehicle history report
companies are private companies,
they do not rely on taxpayer funding.

Time Delay

Effectiveness of
system requires
timely
disclosure of
total loss
vehicles and
the optimal goal
is real time
reporting

NMVTIS suffers from a considerable
time delay since, based on the 1992
statute, insurance and salvage pools
are only required to disciose total loss
vehicles on a monthly basis, While
since that time, there have been
tremendous technological
advancements, the rule had to follow
the monthly requirement in the statute.
Insurance carriers may reporton a
timelier basis voluntarily, but are not
required to.

The lag time of up to 30 days under
NMVTIS is unconscionable given the
pace of used vehicle commerce. This
loophole provides allows opportunities
for unscrupulous individuals to launder
totaled vehicles through the system and
allows plenty of time for the vehicle to
be sold to an unsuspecting consumer.

Legislation (H.R. 1257 & S. 202)
would accelerate insurance reporting
requirement by making it electronic
and more prompt to eliminate
opportunities for fraud.

Under the legislation, the insurance
companies would be required to
provide the VINs of the totaled
vehicle at the time of termination of
the contract since it is critical that
reporting of totaled vehicles occur as
soon as possible.

7




242

NMVTIS
Government system
{Focus on State Paper Title)

Total Loss Disclosure
Private Sector System
{Focus on VIN)

Scope

System
requires the
broadest scope
of severely
damaged
vehicles

Older Cars: The NMVTIS rule does not
require insurance reporting of older
vehicles. Under the statute, insurers
only need to report on their inventory of
all totaled automobiles of the current
model year or any of the four prior
model years.

Since many consumers now keep their
vehicle for more than five years,
insurers should report more than
current mode! years and last four years.
Insurance carriers may report oider
vehicles voluntarily but are not required
to.

Self insured: The NMVTIS rule does not
include all self insurers. The definition
includes entities that underwrite their
own insurance, such as certain rental
car companies. The definition, however,
excludes any organization that does not
underwrite its own insurance, which
creates a loophole whereby entities
could avoid NMVTIS reporting
requirements under the technical
definition of self-insured.

Airbags: Under NMVTIS there is no
disclosure required, despite the fact that
nonfunctioning airbags in wrecked and
rebuilt vehicles poses a serious safety
problem.

Supplemental Information: Insurers
could report more total loss data to
NMVTIS voluntarily; however,
historically they have not been willing to
do so.

Older Cars: Under the legislation,
insurers would have to disclose all
totaled cars regardless of model
year. Since less costly older vehicles
with extensive damage can be just as
unsafe, this expansion would give all
consumers more protection
regardless of economic status.

Self Insured: The legislation would
cover all self-insured vehicles, since
these vehicles can escape
disclosure. [t is particularly important
to cover all rental fleets.

Airbags: The legislation requires
insurers to report whether or not the
airbag deployed.

Supplemental Information Under the
legislation the reason for the total
loss (flood, collision, stolen and
recovered, efc.) is required.
Requiring supplemental information
such as specific reasons why a
particular motor vehicle is labeled as
‘junk’ or ‘salvage’ will help produce a
more complete vehicle record for a
prospective purchaser to investigate
further.
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NMVTIS
Government system
{Focus on State Paper Title)

Total Loss Disclosure
Private Sector System
{Focus on VIN)

Commercial
Access

One of the
most effective
protections for
consumers is
access for the
wholesale used
car market.

Over 41 million
used cars are
sold to retail
consumers and
each of these

NMVTIS does not provide commercial
access of DMV data for the wholesale
used car market and dealers, which is
the first line of defense in effectively
protecting consumers against title fraud.

Dealers need to have commercial
access that allows the ability to perform
muitiple VIN lockups on totaled vehicles
and fo access total loss data in bulk
NMVTIS has state that it will not
provide information in bulk.

While there is no commercial access at
this time, DOJ has stated it has plans to
include motor vehicle dealers in the
scope of prospective information
purchasers and to permit public and

Vehicle history reports already
provide a valuable service fo the
wholesale used car market. By
making the total loss information
commercially available, the
information would be timelier and
wholesale consumers (including
dealers, auctions, and wholesale
brokers) can have the most up-to-
date information possibly prior to
purchasing a used vehicle.

Transparency at the wholesale level
will only help to deter motor vehicle

title fraud and enhance the NMVTIS
system,

cars goes private entities involved in the purchase
through or titling of vehicles to access the
approximately | NMVTIS system. However, given the
1.6 who[esate other data NMVTIS is missing, dealers
transactions. will continue to purchase private-sector
vehicle history reports.
Consumer Under NMVTIS consumer access fo Vehicle history providers already
Access DMV information is now available at provide consumer-friendly disclosure
www.nmvtis.gov as single VIN lookup. for the public. As experts in vehicle
history reports, vendors provide
Informed At this time, there is not much much more user-friendly formats for
consumers are | consumer awareness of the site. Also consumers to learn vehicle history.
critical to because of the limitations of NMVTIS,
preventing many consumers would still want to Another advantage of providing

used car fraud.

access vehicle history providers.

consumer access is that these
private entities can provide additional
value for consumers, for example
Experian offers vehicle history
reports in Spanish.

Vehicle history providers are also
better served to market and advertise
their vehicle history report services to
the public. Often, dealers offer a free
vehicle history report, or one can be
purchased online from Web sites
such as AutoCheck or Carfax.com.
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NMVTIS
Government system
(Focus on State Paper Title}

Total Loss Disclosure
Private Sector System
(Focus on VIN)

integration
with Other
Vehicle
History
Sources

While DMV
data is useful, it
is not the only
source of data
consumers
need to learn
the history of a
vehicle.

DMV title information is informative, but
to provide more full and comprehensive

vehicle history, the NMVTIS data must
be combined with other data.

in addition to the DMV data, vehicle
history reports provide customers
with a detailed record of the repairs,
accidents and recall data within the
lifetime of a used vehicle.

Since vehicle history reports already
exist in the marketplace and provide
vaiuable information to consumers, it
would be preferable to strengthen
these providers. Legislation that
places more timely and complete
information into the public domain
can then be utilized by the
commercial marketplace,

Dealers and consumers would
greatly benefit from obtaining
NMVTIS data and other relevant
vehicle history information from a
single source, rather than having to
access and search muitiple sources.
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Understanding Dealer-Assisted Financing

By better educating consumers on rates, terms, APRs, down payments, etc., NADA seeks
to ensure that financing remains available and affordable to the broadest spectrum of
consumers. For many Americans, access to affordable transportation is the key to
economic stability and upward career mobility. Owning a car dramatically expands an
individuals job opportunities. Simply put, it is easier to find and keep a job if you have a
car.

With 94 percent of all vehicle transactions utilizing financing of some sort, in-dealership
financing combines convenience and competition for the benefit of consumers at all levels
of the economic spectrum. Although obtaining financing through a dealership is not
required to purchase a vehicle, millions of Americans choose this option every year.
Franchised auto dealers have done a great deal over to the past several decades to
increase access to credit for all consumers. Dealers usually work with multiple banks,
credit unions, and automakers’ captive finance companies to secure to secure financing for
their customers. Because of this competition between these lenders, many who may not
have a relationship with a bank can access the credit they need to purchase a car or truck.
This competition between financers also reduces the cost of credit car buyers.

The mortgage crisis in this country has created a focus on all types of lending, but the
difference between home mortgages and auto loans has never been greater. A home and
a vehicle are two very different assets, as are the requirements and loans to purchase one.
A home is generally viewed as an appreciating asset. This allows the number of loan
products to vary significantly, even more so in a strong real estate market. Variable rates,
equity lines of credit, and reverse mortgages, are all available to home buyers and owners.
Banks can choose to take on greater risk. Even if there is a foreclosure, there is stil
residual value in a home.

On the other hand, a vehicle’s value declines over time. This is simply a function of the
used-vehicle marketplace. For instance, a newer model vehicle with low mileage has a
greater value than the same model a few years older with more mileage. Banks and the
automakers’ captive finance companies consider this factor when making loan decisions.
if they cannot make loan decisions based on the asset, lenders must look primarily at
the borrower for repayment of the financing on a car or truck. As a result, there has
been no reckless relaxing of the underwriting standards in the vehicle finance arena and
thus there is no subprime lending “crisis” in automobile finance. Simply, the fact that a
vehicle is mobile, in contrast to a home, makes it more difficult for local financial institutions
to repossess a car in the event of a default. So, financing it requires significantly more
scrutiny of the individual seeking the loan.

Because of the natural decline in value of a vehicle as it ages, there are few lending
products available to car buyers. Variable rate loans, for instance, are generally not
offered by franchised automobile dealers and there is not the ability for car owners to
leverage the equity in their vehicle for additional loans; or at least not through franchised
dealers. This is why the so-called “equity stripping” that has been so common in subprime
mortgage lending typically cannot occur in the vehicle financing arena. Additionally, there
are typically no prepayment penalties with auto credit. The fact that a consumer can
refinance their auto loan at any time without penalty is a powerful pro-competitive
market pressure.

1
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Unlike the mortgage arena, there should be no surprises or troublesome fluctuations with
vehicle financing and payments. Again, there are generally no variable rates in auto credit
and, therefore, monthly payments do not increase during the repayment term. Many
federal and state laws already require that all financing terms be clearly stated in the
documents that a car buyer signs. Moreover, while many loans have negative equity at
the outset, Federal law requires that this be fully disclosed to the consumer as well.
Increasing Financial Literacy throughout the Entire Car Buying Process

In today's difficult economic times, greater financial literacy is the key to ensuring that all
consumers have the tools and resources to make sound personal economic decisions.
The subprime mortgage crisis proves that it is even now more critical for consumers to
have a better understanding of the complex lending marketplace. To that end, NADA in
partnership with auto lenders, the American Financial Service Association, and other
automotive trade and dealer associations developed AWARE (Americans Well-informed
on Automobile Retailing Economics). AWARE is a non-profit educational organization
seeking to give new and used vehicle purchasers greater knowledge of how auto financing
WOrks.

AWARE publishes What You Need to Know about Auto Financing, which provides
guidance on successfully navigating the car financing process. Prior to visiting a
deaiership, the coalition encourages a close examination of a car buyer’s personal budget
and their credit report te have a better understanding of what they can actually afford both
in terms of the type and cost of the vehicle and financing. More importantly, AWARE
suggests that consumers should consider all lending options including banks, finance
companies, and credit unions. In doing so, the consumer can not only have a better
understanding of the loan products availabie for vehicles but also be in a better position to
negotiate the terms of the finance contract. When at the dealership, customers are urged
to closely read the financing contract. Furthermore, it is important for consumers to
determine whether or not optional loan products such as extended service contracts, credit
insurance or guaranteed auto protection are necessary for them and how these products
might affect their monthly payments. AWARE also discloses that a third party, such as a
bank or finance company, may purchase the finance agreement from the dealer at a
wholesale (or buy) rate. Then, it is this lender who will service the contract and collect
payments from the car buyer.

AWARE’s ultimate mission is to educate consumers. AWARE, though its website
{(www.AutoFinancing101.org), provides a whole host of information on the vehicle
financing process. The site integrates calculators, advice, tools, articles, and other
important resources in both English and Spanish. One such document lays out some
specific steps that consumers should consider before financing a vehicle.

To ensure that this information reaches the greatest audience possible, AWARE partners
with both public and private organizations, such as Internal Revenue Service (IRS), the
Federal Deposit Insurance Corporation (FDIC), the Federal Trade Commission (FTC), the
Council of Better Business Bureaus, USDA’s Cooperative Extensive Service, JD Power
and Associates, the Federal Reserve Bank of Chicago, New York State Banking
Department, and many other groups. AWARE also reaches out to the next generation of
car and truck buyers who are still in school by providing educator-focused teaching kits.
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NATIONAL AUTOMOBILE DEALERS ASSOCIATION
8400 Westpark Drive = MclLean, Virginia 22102
703/821-7040 « 703/821-7041

Legal & Regulatory Group

March 17, 2009

SUBMITTED ELECTRONICALLY

Federal Trade Commission

Office of the Secretary

Room H-135 (Annex H)

600 Pennsylvania Avenue, N.W., Washington, D.C. 20580

Electronic address: https://secure.commentworks.com/ftc-UsedCarRuleReview (CRT Docket
No. 106)

Re:  “Used Car Rule Regulatory Review, Matter No, P087604”

The National Automobile Dealers Association (“NADA™) submits the following
supplementary comments to the Federal Trade Commission (“FTC” or the “Commission™)
regarding its notice of request for public comment (“Notice™) on its Used Motor Vehicle Trade
Regulation Rule (“Used Car Rule™ or “Rule™).

I} BACKGROUND
a) Comments Filed in Response to the Notice

The Notice was issued as part of the FTC’s periodic regulatory review of the Used Car
Rule. In the Notice, the FTC sought comment on “a range of issues” focusing on two specific
questions: “whether a bilingual Buyers Guide would be useful or practicable,” and whether
changes should be made “to the Buyer’s Guide [to] reflect the various types of [certified and
other] warranties potentially available today.™ Those comments were initially due on September
19, 2008, but on that date, the FTC announced that it was extending the comment period to
November 19, 2008 at the request of a consortium of consumer groups."

On November 19, 2008 NADA submitted comments (“Comments”™) which addressed the
two questions specifically posed by the Commission and the proposed amendments to the Buyers
Guide. The Comments also generally outlined NADA’s view that the Used Car Rule continues
to serve an important role in the disclosure of dealer warranties on used vehicles, and NADA’s
agreement with some minor modification of the Rule to allow dealers the option of disclosing
manufacturer warranty information in addition to the current requirement that dealers disclose
warranties the dealer may offer on a used vehicle. The Comments also detailed the inherent
difficulty used car dealers face in trying to provide complete manufacturer warranty information,
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given the lack of access dealers have to adequate and accurate data. For all of the reasons
outlined in our Comments, dealers ofien do not know and cannot determine manufacturer or
other warranty information, and as discussed, it serves no one ~ dealers or used vehicle
consumers - to require disclosure of incomplete or inaccurate information.

Other comments were also filed on the November 19, 2008 deadline. Several of these
comments raise issues outside the scope of the Commission’s regulatory review, and far beyond
the specific questions raised by the Commission in the Notice. For example, comments filed on
behalf of several consumer groups™ (“Consumer Comments”) suggest a number of far-reaching
changes to the Used Car Rule that would transform the Rule beyond its current format and
purpose, and impose significant, costly, and in some cases, impossible burdens on used car
dealers. Similarly, comments filed by the National Association of Attorneys General” ("NAAG
Comments”) advocate changes in the Rule that would require dealers to provide information that
not only goes far beyond the scope and intent of the Used Car Rule, but in many cases would
require dealers to provide information they simply do not have.

NADA files these supplementary comments (“Supplementary Comments™) to respond to
several of those newly raised issues, which are beyond the scope of this periodic review and are
thus not appropriate for formal consideration. NADA respectfully requests that the FTC
consider these Supplementary Comments at this time because they address issues not specifically
mentioned in the Notice, and because there has been no previous chance to respond to these
newly raised issues. NADA also believes that it is important that the FTC consider the issues
raised in these Supplementary Comments, as well as any raised by other parties, who should
have the opportunity to address these proposals, before making the decision whether to engage in
any formal rulemaking process on these issues.

II) PROPOSALS TO REQUIRE VEHICLE HISTORY AND TITLE BRAND
INFORMATION IN THE BUYERS GUIDE ARE INAPPROPRIATE AND
UNLIKELY TO PROVIDE SIGNIFICANT HELPFUL INFORMATION TO
CONSUMERS

The main issue" raised by both the Consumer Comments and the NAAG Comments that
we wish to address in these Supplementary Comments is the suggestion that dealers be required
to include vehicle history and title brand information on the Buyers Guide. The basic argument
made in the NAAG and Consumer Comments is that:

e Certain standard vehicle history information is reflected on all titles in the United States;

¢ Such information is important to prospective purchasers and relevant to whether a used
vehicle is covered under a manufacturer’s warranty;

* Dealers covered by the Rule have ready access to such information, and therefore;
»  Such information should be included on the Buyers Guide.
The true facts belic this argument at every turn,

First, vehicle history and title brand information proposed to be required on the Buyers
Guide comes from vehicle titles, which are regulated by state laws involving long-established,
and vastly differing statutory schemes. This lack of uniformity makes any national disclosure
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standard nearly impossible, and in and of itself preciudes the use of the Used Car Rule as a
means of disclosing vehicle history information as the Rule was specifically designed to be
national in scope, and to provide simple, well recognized, and easily understood warranty
information to prospective purchasers in every state.

Second, even assuming that some title brands may have an effect on a used vehicle’s
continuing coverage under a manufacturer warranty, the Used Car Rule requires only that dealers
disclose what warranty (if any) they are providing on a vehicle. Dealer warranties have no
connection to vehicle history or title brand and such information would not help prospective
purchasers determine warranty coverage when shopping for a used vehicle.

Third, title brand and vehicle history information is often not available to dealers because
a used vehicle title is often not at the dealership when vehicles are being offered for sale, and
NMVTIS in its current form is not a viable solution. Moreover, title information, even when
available, is often unreliable, and as a result, of marginal use to the consumer.

Fourth, it would be inappropriate to require such disclosures under the guise of the Used
Car Rule, which as noted above requires only that dealers disclose dealer warranty information.
To the extent prospective consumers are interested in a vehicle’s title history information,
however imperfect, such information is available through the National Motor Vehicle Title
Information System (NMVTIS) and through private providers such as Carfax or Autocheck.
Again, however, such information is outside the scope and intended purpose of the Rule.

Finally, and perhaps most importantly, disclosure of this information on the Buyers
Guide is an outdated and incomplete solution that does little to address the concerns raised.
Used vehicle consumers do not need a box on the Buyers Guide that would provide incomplete
and difficult to understand information. They need real-time access to accurate vehicle history
information. Efforts to implement such measures are currently underway and should be allowed
to continue. NMVTIS is designed to fill the void in public knowledge about vehicle history. At
this time, it is not a workable solution, but once it is fully implemented it will provide valuable
information to consumers. In addition, Congress is currently considering" other efforts, such as
total loss disclosure legislation (discussed in more detail below) that would address the heart of
the concerns outlined in the NAAG and Consumer Comments. NADA has strongly supported
these efforts and others to bring these systems into the twenty-first century. Rather than
superimposing an incomplete paper-based solution onto a warranty disclosure document, the
FTC should support the development and implementation of those modernization efforts to
improve real-time electronic access to information about used vehicles.

In sum, forcing dealers to disclose vehicle condition and title brand information on a
form designed for dealer warranty disclosure would not only expand the Rule far beyond its
intended scope, it would be inefficient, would interrupt other, more complete solutions, and
would bring confusion rather than clarity to the used vehicle marketplace.

a) A National Disclosure Standard is Virtually Impossible Because State Title Brand
and Vehicle History Information is Not Uniform

To include title brand and vehicle history in the Buyers Guide, the Guide would have to
be modified so that dealers, using a revised standard form, could disclose this information.
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However, developing such a standard format that would convey any meaningful information to
consumers would be nearly impossible.

The states regulate titles for vehicles and each of the fifty states has different title
requirements and regulations. These state provisions differ in many important ways including:

L

L

how and when titles are issued and to whom they are issued;

how and whether duplicate titles are issued;

who holds the titie on a vehicle with a lien -- the consumer or the lienholder;
how and where liens are recorded on the title;

what title brands the states use, which brands are reflected on the title, and how;
what the title brands mean;

how long it takes for title brands to be reflected on the title, and;

whether and which title brands from other states carry over for a vehicle
previously titled in that other state.

These key differences make the interpretation and collection of title history information
very difficult, and a national disclosure standard nearly impossible., Each of these factors affect a
dealer’s access to the title and the utility of that information reflected on the title.

For example, there simply is no standard set of title brands that could be used on a

national form because each of the states uses a unique set of title brands.

vii

A state title brand

chart from the American Association of Motor Vehicle Administrators (*"AAMVA?”), attached as
Exhibit A, shows the wide array of title brands used. For example:

Alaska uses only one title brand - “Reconstructed”

Kentucky uses: “Odometer brands (exceed mechanical limits, not actual
mileage)”, and “Hail Damaged”.

Colorado uses only “S” for salvage.

Idaho uses: (1) “Bonded™; (2) “issued upon statement of applicant; (3} “glider kit
vehicle™; (4) “for junk only™; (5) “reconstructed vehicle™; (6) “replica-reconstruct
vehicle™; (7) “specially constructed vehicle”; (8) “branded by previous state,
brand carried forward from previous title”; (9) “repaired vehicle”.

Maryland uses: “Duplicate Title”, “Corrected Title”, “Fuel legends”, “Odometer
legends”, “TAXI”, “XTAXI”, “XSALVG”, “KT (Kit)”, “GLKT (Glider kit)",
“ACV (All terrain, 3-wheel)”, “RECO (Reconditioned)”, “ATV™,
“Reconstructed”, and “Rebuilt™.

Pennsylvania uses: A— Antique Vehicle; C— Classic Vehicle; D— Collectible
Vehicle; F— Out of Country; G— Originally Mfgd. for Non-U.S. Distribution;
H— Agricultural Vehicle; L— Logging Vehicle; P~ Formerly a Police Vehicle;
R— Reconstructed; S— Street Rod; T— Recovered Theft Vehicle; V— Vehicle
Contains reissued VIN; W— Flood; and X~ Formerly a Taxi.
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In addition, states often treat title brands from other states differently.”™ For example:

¢ In Alabama, title brands from other states are captured in Alabama’s database, but
not printed on the title

e In Alaska, title brands from other states are generally not carried forward onto
subsequent titles.

o |daho carries title brands from other states but lists them under “Other Pertinent
Data.™

* In Minnesota, title brands are carried over from other states unless the vehicle is
over 6 years old.

* In Montana, title brands are carried over from other states “whenever possible.”

e In Texas, they carry forward out of state brands onto the Texas brand only under
certain circumstances.

This is one of several reasons why a used vehicle’s title does not accurate reflect information
about the vehicle itself.

Moreover, the same terms ofien have different meanings in different states. For example,
a “salvage” vehicle in Arkansas is any vehicle that has sustained physical damage that equals or
exceeds 70% of the average retail value of the vehicle. In Connecticut, a “salvage” vehicle is
one that has been declared a “total loss” by an insurance company or by a self-insured
organization. Colorado’s statutory definition of a “salvage™ vehicle is a vehicle less than six (6)
years old that is damaged by collision, fire, flood, accident, or other occurrence, excluding hail
damage, in excess of the retail fair market value of the vehicle.™ But in Montana, “Salvage
vehicle” means a vehicle damaged by collision, fire, flood, accident, trespass or other occurrence
to the extent that the owner, an insurer, or other person acting on behalf of the owner determines
that the cost of parts and labor makes it uneconomical to repair the vehicle. The point is that
even if some standardized disclosure format were adopted, terms like “Salvage” used on that
form have vastly different meanings in different states and may bring more confusion than clarity
to the marketplace.

These are just a few examples of why the suggestions made in the NAAG and Consumer
Comments make little sense as a practical matter. NADA is and has been a strong proponent of
efforts designed to bring uniformity to the way states brand and transfer brand information, and
of a complete centralized database for such information, easily accessible to prospective
consumers. The bottom line, however, is that without a vast overhaul of the current, outdated,
paper-based state titling regime, it would be nearly impossible to synthesize a form that would be
able to accurately reflect the various state title brands.

In addition, such a national standard ignores that complex and long-established statutory
regimes states have implemented (and dealers and consumers alike have come to rely on)
regarding titling and disclosure issues. The states have developed titling procedures and entire
infrastructures based on, and in reliance on their own scheme. Furthermore, as noted in the
NAAG Comments, part of the current scheme in many states includes a requirement that dealers
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and other vehicle sellers disclose certain information about a vehicle’s history.  As a result,
there is little need for a national solution where disclosure is already required under state law.

b) Title Information is Often Unavailable and Often Unreliable

Both the Consumer Comments and the NAAG Comments seem to suggest that disclosure
of vehicle history and title brand information on the Buyers Guide would be simple and virtually
cost-free — little more than a matter of checking a box on the Buyers Guide.® Unfortunately,
this is simply not accurate.

i) Dealers Often Do Not See the Title

Title brand information about a vehicle exists in only two places: (1) on the physical title
itself, and (2) in the issuing state titling agency’s database. For any number of reasons,
dealership used vehicle department personnel responsible for accurately completing and posting
Buyers Guides neither have access to physical titles, nor to any title database.

Most customers who trade in a vehicle as a part of a new or used vehicle purchase
transaction have a lien on that trade in vehicle. In most states, where there is a lien on a vehicle,
the lienholder holds the title. This means that the title is not present at the time of the transaction
and it make take a great deal of time for the dealer to get the title. The Consumer Comments
explain:

“[MJost states allow dealers to sell traded-in vehicles or vehicles purchased from
auctions or other dealers before they obtain clear title to them. The dealer cannot
show the buyer the title because it is still in the possession of the previous owner
or the lienholder. It may take a month or longer before the dealer obtains title, if
at all.”™

A title may also not be present as the prior owner may have lost it. This happens with
great frequency. At other times, used vehicle titles are held by a floorplan finance source or are
kept in a central location for safekeeping. The Used Car Rule was designed to provide warranty
information, and it works because such information is readily available to the seller since the
seller has control over and first hand knowledge of this information. By contrast, even when
accurate, vehicle history information is neither readily available nor easily verifiable.

ity NMVTIS is Not a Viable Solution

In addition, despite claims to the contrary, dealers simply do not have electronic access to
the state title brand databases. Much is made in both the Consumer and NAAG Comments of the
enactment of the National Motor Vehicle Title Information System (“NMVTIS™), but the reality
is that NMVTIS is simply not a viable solution. NMVTIS may be “intended to make both
positive and negative vehicle history information available at a keystroke to American car
buyers,” but it currently does not.™" Only 13 states currently fully participate with NMVITIS.
While the Department of Justice and others are working diligently to implement NMVTIS,
efforts to establish the national database have been ongoing since the Anti-Car Theft Act was
passed in 1992, and have had a long and difficult history since that time.

NADA supports efforts to fully implement the current rule as well as efforts to modernize
the NMVTIS rule, which is based on a 17-year-old law. The following limitations of NMVTIS
are important loopholes that NADA has been seeking to address with federal legislation:
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o full state participation is necessary for complete and accurate information;

s delayed insurance and salvage reporting of totaled vehicles still allows for some
totaled vehicles to escape disclosure;

o the scope of total loss information must be expanded to cover more vehicles and
more safety information;

o the wholesalc used car market needs commercial access to alert consumers to stay
away from severely damaged vehicles; and

¢ DMV information must be integrated with other sources of vehicle history
information to streamline information to make it more efficient and accessible to
the public.

The bottom line is that it makes no sense to require dealers or anyone else to disclose title
information based on a claim that such information is currently “readily available” via NMVTIS.

iii} Title Brand Information is Often of Limited Value

Of course, even where the dealer has access to the title a title database, the information is
only as good as the information reflected on the title or in that database. Again, the Consumer
Comments identify this problem noting that “even if a buyer were to see the title, it would still
not be a reliable form of disclosure.” Id.

There are several reasons why a paper title or a check of the state title database may
reflect no title brands even where they exist. First, by definition, a “washed” title will reflect no
title brand. A national titling system is only as strong as the weakest link, and as long as
unscrupulous individuals can get a new “clean” title in another state, any title brand information
will be suspect. NADA supports efforts to improve these processes and to eliminate title
washing loopholes.

Even an “unwashed™ title may not be reliable. For example, it can take up to six weeks
for title updates to be reflected in the state database.™ This time delay allows for significant
opportunities for wrongdoing and thus undermines the potential accuracy of any title databases.
Consumers who rely on the title brand or the title brand database are often relying on bad
information and may believe a vehicle has not been wrecked or that the vehicle has a “clean”
title even when it does not. Rather than providing useful information to consumers, such
disclosures would lead to confusion and may actually give consumers a false sense of security
about the history or safety of a vehicle.

iv) Title “Washing” Is a Serious Concern for Which There Are Solutions

Reselling flooded and other salvage vehicles by “washing” the title is a serious problem.
As noted above, the current outdated, non-uniform state titling system allows determined
individuals to find ways to introduce potentially dangerous vehicles into commerce.

One factor that contributes to this problem is that currently, insurance companies do not
always disclose the VINs of vehicles that have been declared a total loss. To combat this
problem, NADA has long advocated for better tracking of wrecked, flooded, and stolen vehicles
by requiring insurance companies to fully and electronically disclose the VINs of all totaled
vehicles.  (See NADA Issue Summary and related chart attached as Exhibits B and C).
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Disclosure of the VINs of totaled vehicles is an important way to improve the accuracy and
utility of state databases and NMVTIS.

¢) The Wisconsin Model is not Appropriate or Workable on a National Scale

Both the NAAG and Consumer Comments point to Wisconsin as a model that the FTC
should follow in adopting changes to the Used Car Rule Buyers Guide.™ The NAAG Comments
contend that “[i]f Wisconsin dealers are required and can determine facts sufficient to make that
disclosure, so too should dealers in the rest of the nation.”" Such comparisons, however, simply
do not work.

First, as addressed above, while a standardized form designed for a particular state may
be feasible in that state, under the current system no such standardized form would function on a
national basis. The Wisconsin form reflects the title brands used in Wisconsin, and Wisconsin
dealers and consumers can understand or readily determine the meaning and importance of those
brands. The same would not be true nationwide.

Second, some of the specific provisions in the Wisconsin titling scheme make title brand
disclosure more feasible. For example, Wisconsin carries forward title brands from other states,
which other states do not do, or may do on a limited basis. Another crucial difference between
Wisconsin and most other states is that Wisconsin is among the minority of states where the
individual consumer is issued the title regardless of the existence of a lien.™ This means that
unlike most other states, Wisconsin dealers generally have access to the title when they take in a
trade, and can determine whether it reflects any title brands.

The bottom line is that a system that works in one state will not translate nationally.
Unless and until a uniform state titling process is enacted, no such national standard is possible.

In addition, the Wisconsin approach is the direct resuit of a provision in the Used Car
Rule that allows for states to petition for an exception from the standard, uniform, easy to
understand national Buyers Guide. In fact, Wisconsin’s process predated the federal rule and,
through the exception process, was in effect grandfathered by it. This exception to the Rule was
fully considered by the FTC when the Used Car Rule was promulgated. It is not appropriate as a
national standard and should not now somehow become the Rule itself.

d) The Used Car Rule Requires Disclosure of Dealer Warranties Which Have No
Connection to Vehicle History or Title Brand

Even if a practical solution to these problems could be found, such disclosures would not
be appropriate under the Used Car Rule. The Buyers Guide is designed to allow prospective
purchasers to determine what warranty coverage is provided on a used vehicle by the selling
dealer. The nature and extent of warranty coverage is useful to a prospective purchaser because
that warranty coverage protects a used car consumer from a wide array of potential problems.
The Buyers Guide allows for easy dealer warranty information comparison for prospective
purchasers.

The claimed nexus underlying the proposals to require dealers to provide this information
on the Buyers Guide pursuant to the Used Car Rule is that title history can affect warranty
coverage,™™" For example, the NAAG Comments claim “that prior history is a determinant of
whether the warranty the selling dealer claims is available is truly available.”™™ However, such
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claims mistakenly conflate dealer and manufacturer warranties. Even assuming that a vehicle’s
prior history may affect whether it is covered under a manufacturer warranty, it is irrelevant to
any warranty the dealer may issue, which is all that the Used Car Rule requires to be disclosed.

Title brands are but one of a number of facts that can affect manufacturer warranty
coverage. Others include the transferability of the warranty from the original owner, vehicle
maintenance and service records, installation of certain aftermarket or other products on the
vehicle, and changes or updates to the warranty programs themselves. Any or all of these factors
could potentially void or limit a manufacturer’s warranty, but dealers neither know whether these
factors affect a given warranty, let alone any way of conclusively determining whether any of
these circumstances exist on a given vehicle.

The FTC has long recognized that dealers generally do not know whether a
manufacturer’s warranty applies, and the Rule does not require that such information be
disclosed. The same holds true for vehicle history and title brand information. Dealers often do
not have access to this information, and even when they do, it is often outdated, inaccurate, or
misleading. The Used Car Rule has a specific purpose, and it has served that purpose well. It is
not designed to be, is not currently, and should not become a catch-all disclosure rule requiring
dealers to disclose information they may not have and cannot verify.

e) Current Solutions Exist and Should be Allowed to Work
i) Private Reports, While Limited, Are Publicly Available

We agree with the Consumer and NAAG Comments that the desire for vehicle
information has seen private alternatives such as Carfax and Autocheck become increasingly
popular”™ The data from these and similar private companies is often more complete than the
state databases or the current iteration of NMVTIS because they obtain data from more sources.
However, as the Consumer Comments note, the “information provided by {services such as
Carfax and Autocheck] is far from complete and often unreliable” and “[o}fien, pertinent
information such as prior damage histories, do (sic) not appear in a timely fashion, or at all, so
the data can be quite misleading.”™

The services that those companies provide can be helpful in that they provide one central
location for data from multiple sources, but at the end of the day, because they purchase their
data from the states and other sources, it is still only as timely and accurate as the data in the
source’s database. In fact, the data is less timely than that in the statc and other databases
because they often do not get updates in real time. Therefore, even if the state (or other)
database is timely; Carfax or Autocheck will not be until they receive and process a periodic
update which may be weeks later. (As discussed above, this is one reason why NADA believes
that the total loss disclosure legislation is necessary to accelerate the accurate reporting of totaled
vehicles.)

ii) Requiring Dealers to Run a Private Report Would Unnecessarily Add to the Cost of
Used Vehicles

The NAAG Comments suggest that the proposed requirement to disclose vehicle history
and title brand information could be met by forcing the dealer to run a private report from one of
these companies.™ Putting the utility of such reports aside, forcing dealers to pay $20-30 or
more to a private company for potentially cach prospective purchaser of each used vehicle would
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add a considerable cost to all cars that dealers would have to pass along to actual purchasers.
The marketplace should decide (and is already deciding) whether this information is worth the
price. Consumers who value this information despite its limitations already get it themselves
through dealers or otherwise. While dealers are often more than willing to conduct such checks
for their prospective purchasers who desire one, mandatory checks are unjustified.

iii) A Large and Growing Number of Dealers Already Provide Reports

i

Finally, as both the NAAG and Consumer Comments note,”" a significant and growing
number of dealers already offer Carfax, Autocheck, or similar reports with all the used cars they
sell at retail. These reports are gaining wide acceptance with the used car buying public, and in
many markets, it is quickly becoming a standard part of many transactions. Consumers to whom
this information is important can obtain the reports themselves, or shop based on the availability
of such information from the dealers. While for all the reasons described above, these reports are
certainly far from perfect, they do provide consumers with options to consider.

iv) NMVTIS and Other Proposals Currently Before Congress Such as Total Loss
Disclosure Legislation are the Long Term Solutions

For over a decade, NADA has championed efforts to better track severely damaged
vehicles and worked for enactment of legislation and rulemaking to establish NMVTIS to
conncct all state DMVs to combat title fraud. NADA also strongly supports the Justice
Department’s recent rule that establishes NMVTIS and requires insurance and salvage yards to
report totaled vehicles. NADA believes the NMVTIS system is a critical, but still incomplete,
tool to detect auto salvage fraud. Total loss disclosure legislation is currently before Congress,
and if enacted will help consumers gain access to more current information about a vehicle.
Such efforts will take time, but they should be given the opportunity and time needed to work.
The proposals to enact a paper based solution would neither be appropriate under the Used Car
Rule, nor helpful to consumers.

1) CONCLUSION

The Used Car Rule and the Buyers Guide assist prospective purchasers by requiring
disclosure of dealer warranties. It would diminish the value of the Guide if consumers were not
able to fully rely on the information presented. In addition, as described above, there are
practical and economic reasons why the suggestions to require dealers to disclose title
information on the Buyers Guide does not make sense. This is especially true given existing
state disclosure requirements, the fact that is NMVTIS is not a comprehensive solution, and the
widespread availability of private solutions. The suggested approach may inhibit the
development and implementation of solutions such as NMVTIS and other market-based
solutions that may be more beneficial to the consumer.

Dealers and consumers alike would benefit from more and better information on title brands
from all jurisdictions. NADA has long supported efforts to make this and other information
available to NMVTIS in a timely fashion. Title brands should be more uniform, branding
systems should be accurate, and databases should be complete. Pursuing these goals via a
window sticker is an outmoded concept that makes little sense. Instead, this type of information
should be gathered, maintained, and made available to consumers in a uniform electronic format.
NADA strongly supports, and will continue to support projects such as NMVTIS and total loss
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disclosure legislation to aid in reaching those goals, and would urge the FTC and others to
continue to join in these efforts, and in efforts to modernize and standardize the outdated state
titling schemes.

NADA appreciates the FTC’s consideration of these Supplemental Comments, and looks
forward to working with the Commission in its efforts to improve and update the Buyers Guide.
Please feel free to contact us if we can provide additional information that would be useful in
your inquiry going forward.

Sincerely,

Bradley T. Mitler
Associate Director, Legal and Regulatory Affairs
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' July 16, 2008 news release announcing approval of Federal Register Notice on Regulatory Review of Used Car
Rule: htp://www fc.gov/opa/2008/07/ucr.shtm.

u

http://www.ftc.gov/opa/2008/09/ucrsun.shtm. The groups that sought the extension were Consumer Action,
Consumers for Auto Reliability and Safety, Consumer Federation of America, National Association of Consumer
Advocates, and National Consumer Law Center, see September 12, 2008 letter posted at

http://www.ftc. gov/os/comments/usedcarrule/080912requestforeotfilecomment.pdf.

“ Consumer Action, Consumers for Auto Reliability and Safety, Consumer Federation of America, Consumer
Federation of California, National Consumer Law Center, U.S. Public Interest Research Group, and the Watsonville
Law Center, Comment # 536945-00015, November 19, 2008, John Van Alst,

“Comment # 536945-00013, November 19, 2008, submitted by Ellen Taverna.

¥ These Supplementary Comments do not address the proposal in the Consumer Comments to require a vehicle
inspection. We note only that such efforts have a Jong history and have repeatedly been rejected by the FTC, by
Congress, and others. The NAAG Comments note that “{s}imilar inspection requirements that were implicitly
imposed in the precursor to the Used Car Rule resuited in industry opposition to that rule and the subsequent
Congressional effort to veto that defect disclosure rule, We are not advocating reincarnating that long-ago debate.”
See NAAG Comments at 7 (emphasis added). For all the same reasons prior efforts were rejected, such disclosures
must not be required.

" On March 5, H.R. 1257, The Damaged Vehicle Information Act was the subject of a Subcommittec on Commerce,
Trade, and Consumer Protection (House Energy and Commerce Committee) hearing . The legislation was
introduced by Congressman Cliff Stearns (R-FL) and Gene Green (D-TX).

S. 202, The Passenger Vehicle Loss Disclosure Act of 2009, was introduced by Senator John Ensign (R-Nev.) with
4 cosponsors {3 Democrats, ] Republican) and has been referred to the Senate Committee on Commerce, Science,
and Transportation,

Last Congress there was a full Committee hearing on total loss disclosure legistation S. 545, on April 11, 2007
before the Senate Commerce, Science and Transportation Committee, The sponsor of “the Passenger Vehicle Loss
Disclosure Act” was Senator Trent Lott (R-Miss.) and the biil had 11 cosponsors (7 Republicans, 4 Democrats),
After Senator Lott’s retirement the bill was reintroduced as S. 3483, by Senator Ensign with 2 new Democratic
cosponsors . The House companion, H.R. 1029, the Damaged Vehicle Information Act, sponsored by Rep. Stearns,
received strong bipartisan support with 80 Cosponsors (42 Republicans, 38 Democrats),

™ The following data is from “The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor
vehicle departments, conducted by the American Association of Motor Vehicle Administrators, Section 2, pp. 39-42.
{See also 2006 AAMVA Title Brand Chart attached as Exhibit A, and the *NADA Title and Registration Textbook,”
2008 Edition.)

In response to the question “What title brands are used in your jurisdiction?,” the states responded as follows:

Alabama - Salvage; Rebuilt; Reconstructed; Odometer Legends; Assembled; Sold for Parts Only; Frame Change;
“This certificate of title issued under a three year surety bond;” “This is a replacement certificate and may be subject
to the rights of a person under the original certificate;” Lemon-Law code— “This vehicle was returned to the
manufacturer because it did not conform to its warranty;” those brands notated from foreign states titles prior to July
1, 1985, such as a police car, flood or water damage, permit to dismantle, previously recorded as salvage.

Alaska - “Reconstructed Vehicle™ and “Specially Constructed Vehicle”
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Arizona - Salvages, Dismantles, Reconstructed, Restored Salvage, Duplicate.

Arkansas - “Replacement” (duplicate title), “Damaged” (salvage), “Previous Damage” (rebuilt salvage),
“Assembled Vehicle” and NHTSA required odometer brands.

California - Salvaged, Non-Repairable, Lemon Law Buyback, Warranty Return, Police, Prior Police, Taxi, Prior
Taxi, Non USA and Remanufactured, Competition MC, Park Trailer.

Colorado - *S” for salvage.

Connecticut - Rebuilt; Duplicate: Distinctive (may be subject to undisclosed lien); (Safety) inspection required to
register; Title Only; Bond Posted; Glider Kit; True Mileage Unknown.

Delaware - N-New; T-Transferred; X-Taxi; R-Reconstructed; P-Previous Taxi; F-Flood Damaged; A-Antique; D-
Disabled Veteran; S-Salvaged; E-Exempt (Brand appears in the use block).

District of Columbia - Vehicles titled as salvage in prior jurisdiction, DC will stamp “Salvage” on face of DC
certificate of title.

Florida - Salvage, Rebuilt, Police Car, Taxi, Glider Kit, Electric, Water Damage, lease, replica, assembled Kits, and
any odometer brand that is applicable.

Georgia - Salvage, rebuilt, replacement, flood damage, odometer legends, fire damage, bond legend, stolen-—
unrecovered and special constructed.

Hawaii - Previously junked vehicle; replica vehicle; reconstructed/rebuilt vehicle insured salvage rebuilt vehicle;
glider kit vehicle; kit vehicle; duplicate. The following brand appears on our certificate of registration when title is
being withheld pending completion of certain requirements: Vehicle noi transferable.

Idaho - (1) Bonded; (2) issued upon statement of applicant; (3) glider kit vehicle; (4) for junk only; (5) reconstructed
vehicle; (6) replica-reconstruct vehicle; (7) specially constructed vehicle; (8) branded by previous state, brand
carried forward from previous title; (9) repaired vehicle,

IHtinois - Rebuilt and Not Eligible for Registration. Do not brand Salvage or Junk, but do issue salvage and junking
certificates. Specially constructed can also be printed in the make or body type fields.

Indiana -Buy-back— Disclosure on File, Dup voids original, correction, salvage title, rebuilt vehicle, rebuilt, do not
register, odometer-— actual, odometer— is not actual, odometer— exceeds mechanical limits.

fowa - Rebuilt, Rebuilt and a two-digit state abbreviation, Salvage, Salvage and a two-digit state abbreviation,
Flood, Fire, Theft & Vandalism Two-digit state abbreviation, Prior salvage— July 1, 1992.

Kentucky - Odometer brands (exceed mechanical limits, not actual mileage). Hail Damaged.

Louisiana (AV}— Assembled Vehicle, (DT)— Duplicate Title, (GK)}— Glider Kit, (KC)—Kit Car, (ME)— Mileage
exceeds mechanical limits, (NM)— Not actual mileage, (RC)— Reconstructed/Wrecked Vehicle, (ST)— Salvage
Vehicle, (WA )— Water Damaged.

Maine - Salvage, rebuilt, reconstructed, imported, duplicate, may be subject to an undisclosed lien, may be subject to
the rights of a prior owner, issued on bond, water damage. Salvage brands: collision, fire, water damage and theft.
Odometer: per TIMA,
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Maryland - Duplicate Title, Corrected Title, Fuel legends, Odometer legends, TAXI, XTAXI, XSALVG, KT (Kit),
GLKT (Glider kit), ACV (All terrain, 3-wheel), RECO (Reconditioned), ATV, Reconstructed, and Rebuilt.

Massachusetts - Odometer Brands: Odometer Altered; Odometer Discrepancy; Odometer Replaced. Other Brands:
Undisclosed Lien, Memorandum/Non-negotiable; Vehicle Bonded. Salvage Brands: Reconstructed Brands;
Repairable Parts Only; Fire; Flood; Theft; Vandalism; Collision; Salt.

Michigan - Police, Taxi, Municipal, Duplicate, Salvage Vehicle. This vehicle was previously issued a salvage title,
not eligible for plate-— no tax paid. Not eligible for plate— Safety inspection required.

Minnesota - Salvage, rebuilt, flood, reconstructed, prior salvage.

Mississippi - Salvage, rebuilt, other, previous title contained brand, flood.

Missouri - Original, duplicate, non-negotiable, repossessed, corrected, mechanic lien, salvage, junking,
reconstructed motor vehicle, specially constructed vehicle, motor change vehicle, and non-USA standard vehicle,

prior salvage and bonded vehicle. Non-negotiable is not a title brand — it is a title type.

Montana - HMDE, HOME, KT, RB, REBUILT, JUNKED, RE, JUNKED, DUPLICATE. Rebuilt salvage
reconstructed, rebuilt title, bonded title, flood damage, unrecovered theft, recovered theft.

Nebraska ~ Salvage, previous salvage, non-transferable, manufacturer buyback And any other state’s brand carried
forward with that state’s 2-digit abbreviation.

Nevada - Flood damage, lemon law buyback, non-rebuild able, non-US vehicle, and not
street legal.

New Hampshire - Duplicate, Salvage, Re-Built, Reconstructed, Direct Import Vehicle, Glider Kit, Bonded Vehicle,
Recovered Theft, Flood Damaged Vehicle, Homemade Vehicle, Replica Vehicle, Actual Mileage, Not Actual Miles,
Exceeds Mechanical Limits, Mileage in Kilometers. New Hampshire also will carry over any brands placed on
foreign state titles re-titled in New Hampshire.

New Jersey - S— Salvage; F— Flood; T Taxi; P— Police; A— Actual Mileage; N— Not Actual Mileage; M—
Mileage exceeds the mechanical limits; L— Lemon,

New Mexico - Salvage, Homemade, Rebuilt, Original, Duplicate, Non-Negotiable.
New York - Reconstructed, Non-USA standard, Lemon Law, Odometer.

North Carolina - Reconstructed, Salvage Rebuilt, New Salvage, Water Flood.
North Dakota - Salvage and Damaged.

Ohio - Rebuilt Salvage, seif-assembled Vehicle, Flood Vehicle, Former Taxi, buyback vehicle and Former Police
Vehicle.

Oregon - Previously damaged (state); Reconstructed; Replica; Assembled; Totaled,

Pennsylvania - A— Antique Vehicle; C— Classic Vehicle; D— Collectible Vehicle; F— Out of Country; G—
Originally Mfgd. for Non-U.S. Distribution; H— Agricultural Vehicle; L— Logging Vehicle; P— Formerly a Police
Vehicle; R— Reconstructed; S— Street Rod; T--- Recovered Theft Vehicle; V— Vehicle Contains reissued VIN;
W— Flood; X— Formerly a Taxi.
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Rhode Island - Salvage, Unrecovered theft, Flood damaged, reconstructed/kit vehicle.

South Carolina - Odometer reading is in excess of its mechanical limits; odometer reading is not actual mileage;
Warning: Odometer discrepancy; Salvage; Salvage-Fire; Salvage-Water; Salvage-Non-removable; Rebuilt; Thisis a
valid and assignable certificate of title, however, this vehicle may be subject to an undisclosed lien. (Off-road use),

South Dakota - Rebuilt.

Tennessee - Rebuilt, Salvage, non-repairable, Specially Constructed, Salvage, Not Actual Mileage, Exceed
Mechanical Limits. We attempted to maintain all brands of other states if we do not have a corresponding brand.

Texas - Diesel, DOTS Standards Proof Required, Exempt, Flood Damage, Fixed Weight, Permit Required to Move,
Reconditioned (issued 1996 and previous), Rebuilt Salvage-Loss Unknown, Rebuilt Salvage-75%-94% loss, Rebuilt
Salvage loss, Rebuilt Salvage-Issued by, Reconstructed, Survivorship Rights, Actual Mileage, Not Actual Mileage,
Mileage Exceeds Mechanical Limits,

Utah - Rebuilt/Restored; Flood/Restored; Manufacturer’s Buyback; Damaged: Duplicate; Title Only.
Vermont - Salvage, Rebuilt, Undisclosed Lien, Glider Kit. Abandoned Duplicate.
Virginia - Salvaged, Salvage Rebuilt, Reconstructed, Water Damaged and Ex-Taxi.

Washington - Former Taxicab, Former For Hire, Former Exempt, Rebuilt, Street rod and Extaxi. Washington does
not assign salvage, junk and destroyed brands but will carry those brands from other jurisdictions.

West Virginia - Salvage Certificate, Not to be titled, Reconstructed Vehicle, Flood or Fire Damage.

Wisconsin - This vehicle has been flood damaged; This vehicle transferred to insurer upon payment of claim; This
vehicle was manufactured as a Non-USA Standard and has been modified to meet Federal Safety and emission
standards; This vehicle was previously used as a police vehicle; This vehicle is rebuilt salvage—— WI Inspection
passed; This motor vehicle has previously been used as a taxicab or for public transportation; This vehicle
previously junked and reconditioned (only on titles where the legend already exists); This vehicle may be subject to
an undisclosed security interest; Not for highway use, junked and not reconditioned (only on title where the legend
already exists). (If purchased prior to May 1, 1989 a salvage title would be issued); 5 percent Wi sales tax paid on
this vehicle; NO W1 sales tax paid on this vehicle; This is a replacement certificate and may be subject to the rights
of a person under the original certificate; This vehicle has been inspected and complies with MVD percent and
WIS STATS Chpt. 347 Inspection Date, Officer Signature, Title Employed By (Law Enforcement Agency)
{Only used for the The Fast Track to Vehicle Services Facts current TO defective
titles that have not yet been inspected) {There will not be any more TO defective titles produced); Special designed
vehicle; certificate of registration must be carried in vehicle at all times; previously titled in
; Previously titled in as ; Previously titled in
showing; Previously titled in a foreign country; vehicle previously owned by U.S.
Government; This is a salvage vehicle; this vehicle is a manufacturer's buyback; this is a replica vehicle; this is a
street modified vehicle; W also note what state the vehicle was previously titled in.

Wyoming - Salvage, rebuilt, flood, hail, vandalism, junk, collision

" See “NADA Title and Registration Textbook,” 2008 Edition; see also “The Fast Track to Vehicle Services
Facts”, American Association of Motor Vehicle Administrators, Section 2, p 42, (“all jurisdictions responding will
carry over a brand from another jurisdiction except for{] Alabama, Connecticut, Delaware, New Hampshire, {and]
New York.”}
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™ Alabama - When the frame or engine is removed from a motor vehicle and not immediately replaced by another
frame or engine; or when an insurance company has paid money or made other monctary settlement as
compensation for a total loss of any motor vehicle, such motor vehicle shall be considered to be salvage.

Alaska - Do not have a statutory definition for salvage vehicle. However, they do for “wrecked vehicle”— a vehicle
that is so disabled that the whole vehicle cannot be used for its primary function without substantial repair or
reconstruction. When a vehicle is wrecked or dismantled, the certificate of title, registration, and plates must be
immediately surrendered to the Division. When a wrecked, dismantled, or salvaged vehicle has been reconstructed,
it is titled and registered as a “reconstructed” or “specially constructed” vehicle and the title is so annotated.

Arizona - Vehicle that has been wrecked or damaged beyond repair and/or insurance company has determined that
the vehicle is a total loss. Also, stolen vehicles not recovered, are issued salvages due to total loss.

Arkansas - When a motor vehicle is water damaged or sustains damage in an amount equal to or exceeding seventy
percent (70 percent) of its average retail value.

California - “Total loss salvage vehicle” means a vehicle of a type subject to registration which has been wrecked,
destroyed, or damaged to such an extent that the owner, leasing company, financial institution, or the insurance
company that insured the vehicle considers it uneconomical to repair the vehicle and because of this, the vehicle is
not repaired by or for the person who owned the vehicle at the time of the event resulting in damage.

Colorado - Any vehicle that is damaged by collision, fire, flood, accident, trespass, or other occurrence, excluding
hail damage, to the extent that the cost of repairing the vehicle for legal operation on the highways exceeds the
vehicle’s fair market value immediately prior to such damage, as determined by the person who owns the vehicle at
the time of such occurrence or by the insurer or other person acting on behalf of such owner.

Connecticut - Vehicle that has been declared a “total loss™ by an insurance company. or by a self-insured
organization.

Delaware - Whenever any registered or unregistered motor vehicle, for which a title has been issued by the
Department, is transferred as salvage as a result of a total loss insurance settlement.

District of Columbia - Defined by the issuing jurisdiction. No salvage law in the District.

Florida - Motor vehicle or mobile home that is a total Joss as declared by an insurance company. If cost to repair the
vehicle is more than 80 percent of the current value, the vehicle issued a “Certificate of Destruction”.

Georgia - Any motor vehicle that has been (a) damaged to the extent that its restoration to an operable condition
would require the replacement of two or more major component parts but shall not mean any such motor vehicle that
has been repaired and the title to which is not transferred as a result of such damage or repair; (b} acquired by an
insurance company as the result of the vehicle’s being damaged to the extent that its restoration to an operable
condition would require the replacement of two or more major component parts; (c) an insurance company has paid
a total loss claim and the vehicle has not been repaired, regardless of the extent of damage to such vehicle or the
number of major components parts required to repair such vehicle but shall not mean or inciude any stolen motor
vehicle, for which an insurance company paid a total loss claim only to the extent that its restoration to an operable
condition would not require the replacement of two or more major components parts that have the manufacturer’s
vehicle identification number plate intact; or (d) is an imported motor vehicle that has been damaged in shipment
and disclaimed by the manufacturer as a result of the damage, has never been the subject of a retail sale to a
consumer, and has never been issued a certificate of title,

Hawaii - Any vehicle that has been declared a total foss by an insurer and that has material damage to the vehicle’s
frame, unitized structure or suspension system and the projected cost of repair exceeds the market value.
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Idaho - Any vehicle for which a salvage certificate, salvage bill of sale or other documentation showing evidence
that the vehicle has been declared salvage or which has been damaged to the extent that the owner, or an insurer, or
other person acting on behalf of the owner, determines that the cost of parts and labor minus the salvage value
makes it uneconomical to repair or rcbuild. When an insurance company has paid money or has made other
monetary settiement as compensation for a total loss of any motor vehicle, such motor vehicle shall be considered to
be a salvage vehicle.

Tilinois - When an insurance company makes a payment of damages on a total loss car.

Indiana - (1) Insurance company has determined economically impractical to repair and has made an agreed
setttement, or (2) cost of repairing exceeds 70 percent of fair market value immediately before accident.

lowa - “wrecked or salvage vehicle” means a damaged motor vehicle subject to registration and having a gross
vehicle weight rating of fess than 30,000 pounds, for which the cost of repair exceeds 50 percent of the fair market
value of the vehicle, as determined in accordance with rules adopted by the department, before it became damaged.

Kentucky - Damages of 75 percent or more of NADA book value.

Louisiana - A “total loss™ motor vehicle that has sustained damages equivalent to 75 percent or more of the market
value as determined by the most current NADA book.

Maine - Vehicle, by reason of its condition or circumstance, that is declared a total loss by an insurer or owner, or a
vehicle for which a certificate of salvage has been issued by the Secretary of State or by another state.

Maryland - Any vehicle that has been: (1) damaged by collision, fire, flood, accident, trespass or other occurrence to
the extent that the cost to repair the vehicle for legal operation on a highway exceeds the fair market value of the
vehicle prior to sustaining the damage; (2) acquired by an insurance company as the result of a claim settlement; or
(3) acquired by an automotive dismantle and recycle as an abandoned vehicle or for rebuilding or for use as parts
only.

Massachusetts - “Total loss salvage motor vehicle,” a motor vehicle which has been stolen and unrecovered or that
has been wrecked, destroyed or damaged by collision, fire, water, or other occurrence to such an extent that the
owner or if the vehicle was insured, the insurer, considers it uneconomical to repair the vehicle and because of this,
the vehicle is not repaired by or for the person who owned the vehicle at the time of the event resulting in such
damage.

Michigan - A late-model distressed vehicle. Distressed vehicle is defined as a vehicle that has been wrecked,
damaged, or destroyed to an extent that the total estimated cost of repair for the vehicle is 75 percent to 90 percent of
the vehicle's predamaged cash value.

Minnesota - Any late model vehicle (vehicles that are newer than six years old) or high value vehicle (vehicles
valued in excess of $5,000 prior to damage) that (1) is acquired by a MN licensed insurance company through the
payment of damages, or (2) is owned by a self-insured owner and sustains damage in excess of 70 percent of the
vehicle’s value, or (3) there is a transfer of ownership on an existing MN salvage title, or (4) there is a transfer of
ownership from a foreign state salvage title, or (5) a foreign state titled vehicle was damaged in excess of its value.

Mississippi - Motor vehicle will require replacement of more than five minor component parts as determined by
insurer or owner and which an insurance company is to obtain from the owner as a result of paying a total loss claim-
resulting from collision, fire, flood, accident, trespass, unrecovered theft, or other occurrence. The provisions of this
section shall not apply to a motor vehicle, which is ten (10} years old or older with a value of one thousand five
hundred dollars ($1,500.00) or less, or to a motor vehicle with damage that will require the replacement of five or
fewer minor component parts.
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Missouri - Motor vehicle, semi trailer or house trailer which, by reason of condition or circumstance, has been
declared salvage, either by its owner, or by a person, firm, corporation, or other legal entity exercising the right of
security interest in it, or by an insurance company as a result of settlement of a claim for loss due to damage or theft;
or a vehicle, ownership of which is evidenced by a salvage title.

Montana - “Salvage vehicle” means a vehicle damaged by collision, fire, flood, accident, trespass or other
occurrence to the extent that the owner, an insurer, or other person acting on behalf of the owner determines that the
cost of parts and labor makes it uneconomical to repair the vehicle.

Nebraska - Vehicle that is a late model that has been wrecked, damaged, or destroyed to the extent that the estimated
total cost of repair to rebuild and restore the vehicle to its condition immediately before it was damaged exceeds
75% of the retail value of the vehicle at the time it was damaged.

Nevada - Vehicle is declared as “salvage” by an insurance company as a result of a total loss insurance settlement.
The insurance company is required to issue a “bill of sale of salvage™ to the purchaser. The insurance company is
required to forward the endorsed ownership certificate along with a copy of the “bill of sale of salvage” to the
department within 30 days.

New Hampshire - “A total loss vehicle™ shall mean either an unrecovered stolen vehicle or one, which has sustained
damage or injury so extensive that it is physically or economically impractical to repair.

New Jersey - Any motor vehicle that has been reported stolen or is damaged to such an extent that it is economically
impractical to repair.

New Mexico - Vehicle that is damaged by collision, fire, flood, accident, trespass or other occurrence to the extent
that the cost of repairing the vehicle for safe operation on the highway exceeds its fair market value immediately
prior to damages; or is declared a total loss by an insurance company.

New York - Any 1973 or later model year vehicle that has been transferred to an insurance company in settlement
of a claim for damage thereto or theft thereof and any 1973 or later model vehicle that has been sold or disposed of
as junk or salvage.

North Carolina - Any vehicle damaged by collision or other occurrence to the extent that the cost of repairs exceeds
seventy-five percent (75 percent) of the fair market value.

North Dakota - Vehicle that has been damaged in excess of 75 percent of value.

Ohio - When an insurance company declares it economically impractical to repair a motor vehicle and has paid an
agreed price.

Oregon - The following vehicles are subject to salvage title requirements: (1) Vehicles declared a total loss by an
insurer obligated to cover the loss or that the insurer takes possession of or title to; (2) A vehicle totaled due to
damage and the loss is not covered by insurance; (3) A wrecked, disassembled, dismantled, substantially altered
vehicle, or an abandoned vehicle sold under ORS 819.220 or other similar Oregon county or city ordinance, if the
buyer intends to: (a) Repair or rebuild the vehicle; (b) Use the frame or unibody to repair or reconstruct another
vehicle:; (¢) Transfer the ownership of the vehicle to anyone except a licensed wrecker whose sole purpose is to
completely destroy the vehicle including the frame or unibody.

Pennsylvania Vehicle that is inoperable or unable to meet the vehicle equipment and inspection standards to the
extent that the cost of repairs would exceed the value of the repaired value. The term does not include a vehicle that
would qualify as an antique or classic vehicle except for its lack of restoraStion or maintenance.
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Rhode Island - Motor vehicle for which a certificate of title has been issued in this state that has been declared a
total loss because of damage of such vehicle, in settlement of a claim for damage or theft.

South Carolina - Vehicle must be declared salvage if it has been damaged to the extent that the cost of repair
including all labor and parts is estimated to be 75 percent.

Tennessee - Any passenger motor vehicle which has been wrecked, destroyed, or damaged to the extent that the total
estimated or actual cost of parts and labor to rebuild or reconstruct the passenger motor vehicle to its pre-accident
condition and for legal operation on the roads or highways exceeds 75 percent of the retail value of the passenger
motor vehicle, as set forth in a current edition of any nationally recognized compilation (to include automated
databases) of retail values. The value of repair parts for purposes of this subdivision shall be determined by using the
current published retail cost of the repair parts to be used in the repair, or in the absence of a published retail cost the
reasonable and customary cost in the community where repair parts are purchased. The labor cost of repairs for
purposes of this subdivision shall be computed by using the hourly labor rate and time allocations that are
reasonable customary in the automobile repair industry in the community where the repairs are performed. “Salvage
vehicle” also includes without regard to whether such passenger motor vehicle meets the 75 percent threshold
specified in the first sentence, any passenger motor vehicle whose owner may wish to designate as a salvage vehicle
by obtaining a salvage title, without regard to the extent of the passenger motor vehicle’s damage and repairs. Such
designation by the owner shall not impose on the insurer of the passenger motor vehicle or on an insurer processing
a claim made by or on behalf of the owner of the passenger motor vehicle any obligations or liabilities.

Texas - A late model motor vehicle, other than a late model vehicle that is a non repairable vehicle, that is damaged
to the extent that the total estimated cost of repairs, other than repairs refated to hail damage but including parts and
labor, is equal to or greater than an amount equal to 75 percent of the actual cash value of the vehicle in its pre-
damaged condition. .

Utah - Damage by collision, flood, or other occurrence to the extent that two or more major component parts suffer
major damage requiring repair or replacement.

Vermont - Vehicle that has been scrapped, dismantled or destroyed or totaled by an insurance company and is Jess
than 10-years oid.

Virginia - “Salvage vehicle” means (i) any late model vehicle which has been (a) acquired by an insurance company
as a part of the claims process other than a stolen vehicle or (b) damaged as a result of collision, fire, flood, accident,
trespass, or any other occurrence to such an extent that its estimated cost of repair, excluding charges for towing,
storage, and temporary replacement/rental vehicle or payment for diminished value compensation, would exceed its
actual cash value less its current salvage value; (ii) any recovered stolen vehicle acquired by an insurance company
as a part of the claims process, whose estimated cost of repair exceeds seventy-five percent of its actual cash value;
or (iii) any other vehicle which is determined to be a salvage vehicle by its owner or an insurance company by
applying for a salvage certificate for the vehicle provided that such a vehicle is not a nonrepairable vehicle.

Washington - Vehicle whose certificate of ownership has been surrendered to the department due to the vehicle’s
destruction or declaration as a total loss or for which there is documentation indicating that the vehicle has been
declared salvage or has been damaged to the extent that the owner, an insurer, or other person acting on behalf of the
owner, has determined that the cost of parts and labor plus the salvage value has made it uneconomical to repair the
vehicle, The term does not include a motor vehicle having a model year designation of a calendar year that is at least
six years before the calendar year in which the vehicle was wrecked, destroyed, or damaged, unless immediately
before the vehicle was wrecked, destroyed, or damaged, the vehicle had a retail fair market value of at least the then
market value threshold amount and has a model year designation of a calendar year not more then twenty years
before the calendar year in which the vehicle was wrecked, destroyed, or damaged. Washington State Senate Bill
6530, passed during the 2002 legislative session, expanded the definition of salvage vehicle in Washington and
added the element of MARKET VALUE THRESHOLD, which is determined annually, based on information in the
Consumer Price Index.
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West Virginia - When a vehicle has been determined to be a total loss or otherwise designated as totaled by an
insurance company. Amount of damage determines if' it can be repaired.

Wisconsin - Vehicle less than seven model years old that is not precluded from subsequent registration and titling
and which is damaged by collision or other occurrence to the extent that the estimated or actual cost, whichever is
greater, of repairing the vehicle exceeds 70 percent of its fair market value.

Wyoming - Any motor vehicle which has been wrecked, destroyed, or damaged to the extent that it has been
declared a total loss by the insurance company or, in the event an insurance company is not involved in the
settlement of the claim, the total estimated or actual cost of parts and labor to rebuild or reconstruct the motor
vehicle to its pre-accident condition exceeds 75 percent of the actual retail cash value of the motor vehicle.

Source: “The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor vehicle
departments, ©2003 American Association of Motor Vehicle Administrators, Section 2, pp. 31-35.

*See NAAG Comments at 5 1. 9.

¥ “[Alny competent dealer should already . . . find out a vehicle’s history” [and the proposed requirement to
disclose vehicle condition and title brand history] “would simply require that dealers share information they already
have, with prospective buyers, on a sheet of paper posted on the vehicle.” See Consumer Comments at 14.
“[Vehicle history and title brand information] is readily available to dealers.” See NAAG Comments at 7.

“ Consumer Comments at 13,

' NAAG Comments at 3.

“““The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor vehicle departments,
American Association of Motor Vehicle Administrators, at Section 2 p. 7-8.

“Indicate the average number of days before a certificate of title is updated on your database:
Alabama - Day prior to issuance

Alaska - Immediate upon issuance of new title

Arizona - Immediate

California - 3 days after application is processed in focal office
Colorado - 1 day

Connecticut - Immediate upon issuance of new title

District of Columbia - Immediate upon time it takes to update databasc
Delaware - Immediate online update of computer files

Florida - Immediate

Georgia - Immediate

Hawaii - Immediate if processed online; one week if batch processed
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Idaho - Immediate

[ilinois - Immediate

indiana - Before the title document is printed

Iowa - Daily

Kansas - 2 days after title is printed

Kentucky - One day

Louisiana - Walk-in: immediate; mail-in: 2-3 days

Maine - 3 days

Maryland - Overnight

Massachusetts - Immediate

Michigan - 1 day

Minnesota - Same day to 10 days. Database is updated the day before the title is issued
Mississippi - 10-20 working days

Missouri - 7 days

Montana - Immediate

Nebraska - Immediate

Nevada - 3 days

New Hampshire - Immediate

New Jersey - Immediate

New York - Immediate

North Carolina - Over-the-counter: Immediate; regular title: 1 week—10 days
North Dakota - Over-the-counter: Immediate; regular title: 1 week—10 days
Ohio - 24 hours

Oklahoma - lmmediate

Oregon - 18 days

Pennsyivania - Immediate at time paperwork is processed
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Puerto Rico - 10 days
Rhode Island - 1 day
South Carolina - Immediate
South Dakota - Immediate
Tennessee - 3 weeks

Texas - New automated system-implemented counties: 5 days from receipt of application at headquarters. Specials,
non-implemented counties 46 weeks

Utah - 4-6 weeks

Vermont - 7 days

Virginia - Immediate

Washington ~ 24 hours

West Virginia - 7-10 working days

Wisconsin - Immediate

Wyoming - 30 days or less”

"' NAAG Comments at 8-9, Consumer Comments at 20,
" NAAG Comments at §.

" In The following states, the title is issued to the vehicle owner: Arizona, Kentucky, Maryland, Michigan,
Minnesota, Montana, New York, Oklahoma, South Dakota, and Wisconsin

In the following states, it is issued to the lien holder: Alabama (issued to owner, mailed to lien holder), Arizona,
Arkansas, California, Colorado, Connecticut, Delaware, District of Columbia (Issued to lien holder if there is a lien
holder(, Florida (can be mailed to owner if lien holder approves), Hawaii, Idaho, Ilinois, Indiana, lowa, Louisiana,
Maine, Massachusetts (can be mailed to owner if lien holder approves), Mississippi, Nebraska, Nevada, New
Hampshire, New Jersey, New Mexico, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina,
Tennessee, Texas, Utah, Vermont, Virginia, Washington, and Wyoming.

Source: “The Fast Track to Vehicle Services Facts”, a survey of U.S. and Canadian state motor vehicle
departments, American Association of Motor Vehicle Administrators, at Section 2 p. 13-14.

 No connection of any kind is claimed in either the NAAG Comments or the Consumer Comments between
vehicle history and manufacturer’s warranty coverage.

“* NAAG Comments at 8.
" NAAG Comments at 4-5; Consumer Comments at 5.

™ Consumer Comments at 5.
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""" NAAG Comments at 7-8 (“[Vehicle hustory and title brand information} is readily available to dealers through
private data sources ... "),

“"NAAG Commenis at 4-5: Consumer Commenis at S.
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