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H.R. 515, THE RADIOACTIVE IMPORT

DETERRENCE ACT
FRIDAY, OCTOBER 16, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY AND ENVIRONMENT,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 9:35 a.m., in Room
2123, Rayburn House Office Building, Hon. Edward J. Markey
[chairman of the subcommittee] presiding.

Present: Representatives Markey, Matheson, and Upton.

Also Present: Representative Gordon.

Staff Present: Jeff Baran, Counsel;, Melissa Bez, Professional
Staff Member; Caitlin Haberman, Special Assistant; David Kohn,
Press Secretary; Earley Green, Chief Clerk; Matt Eisenberg, Staff
Assistant; Mary Neumayr, Minority Counsel; Aaron Cutler, Minor-
ity Counsel; Andrea Spring, Minority Professional Staff Member;
and Sam Costello, Minority Legislative Analyst.

OPENING STATEMENT OF HON. EDWARD J. MARKEY, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF MASSACHUSETTS

Mr. MARKEY. The Subcommittee on Energy and the Environment
will come to order.

There are many Italian imports that I would welcome to U.S.
soil: Lasagna, great. Ferrari, absolutely. Prosciutto, delicious. And
let’s not forget Prada, Versace, and Giorgio Armani. But Italian nu-
clear waste makes me say, Mama mia.

H.R. 515, the Radioactive Import Deterrence Act, was drafted in
response to the proposed importation of 20,000 tons of Italian low-
level radioactive waste into the United States to be processed in
Tennessee and disposed of in Utah.

[The discussion draft follows:]##*#*##*% INSERT 11 *##ksssk

Mr. MARKEY. Introduced by Congressmen Gordon, Terry, and
Matheson, along with many other members of the Energy and
Commerce Committee, this bipartisan bill would prevent the im-
portation of low-level radioactive waste into this country.

The State of Utah, along with the Northwest Compact of which
Utah is a member, said, no, we won't take the Italian waste.
Today, a case is making its way through the courts to determine
whether the States and the compacts have the right to say “no” to
other countries’ radioactive waste.

I have worked on low-level radioactive waste issues for many
years. I was on the committee in 1980 when we established the
compact system to deal with the issue. And in 1985, when I chaired
the Subcommittee on Energy, long ago and far away, we passed the
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amendments to the Act to both consent to a number of compacts
and to ensure that States without disposal sites would be able to
access those critical facilities.

Let me state very clearly that when we established the compact
system we did so to ensure that low-level waste in this country
would be able to be safely disposed of. In order to encourage new
disposal facilities to be established, we allowed the States to enter
into compacts to dispose of their waste regionally, and we further
granted them authority to exclude waste from places outside of
their respective compacts. The purpose of the compact system was
to empower the States and not the compacts. But today some argue
that the compacts do not have the authority to say “no” to waste
from other countries.

To me, from a plain-language reading of the statute and the leg-
islative history, this position is obviously incorrect. We did not in-
tend for foreign waste to be allowed special privileges to be dis-
posed of within the compacts even against the wishes of the com-
pacts and the States.

The compact system, the result of a painstaking compromise, has
provided access for critical low-level radioactive waste disposal for
almost three decades. Today, I am very concerned that the compact
system itself is under assault. I disagree with those who argue that
this bill is antinuclear. In fact, this bill would actually preserve
waste disposal capacity for domestic use.

Careful stewardship of our U.S. nuclear waste disposal capacity
is more important than ever. In this context, it is important to ex-
amine the current state of low-level waste disposal in other coun-
tries. Do other countries allow importation and disposal of waste
from, say, the United States? The answer, no. Not Germany, not
Canada, not Switzerland, and, no, not Italy either. Not a one. No
other nuclear waste-generating country allows low-level waste im-
portation for disposal. In fact, many countries with nuclear pro-
grams do not even have disposal facilities for their own low-level
waste. That includes Italy.

If the U.S. remains the one country that allows for the disposal
of foreign waste, then nothing stops those other countries from
using us as their nuclear dumping grounds. If we do not protect the
low-level waste compact system, what were supposed to be the dis-
posal sites for U.S. waste could be turned into global nuclear waste
dumps. We could end up in a position where many States are un-
able or unwilling to participate in these compacts at all and compa-
nies could have nowhere to go to dispose of their radioactive waste.
That would not be a good development for the nuclear industry or
for the Nation.

[The prepared statement of Mr. Markey follows:]******** COM-
MITTEE INSERT *####ssk:k

Mr. MARKEY. Now I would like to turn and recognize my good
friend, the gentleman from Michigan, Mr. Upton, for an opening
statement.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UprON. Well, thank you, Mr. Chairman.
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Before I begin, I would like to put into the record two state-
ments, the nuclear agreements that were signed just this month
between Department of Energy Secretary Chu and the Italian Min-
ister for Economic Development.

Mr. MARKEY. Without objection, so ordered.

[The information appears at the conclusion of the hear-
ing[¥#FFEREr COMMITTEE INSERT ##### %%

Mr. UpTON. It seems to me that any movement on the bill that
we are looking at today would violate the spirit of those agree-
ments, and I would like to submit that court ruling from the case
EnergySolutions for Northwest Interstate Compact, and I thank
you for allowing that to be entered into the record.

[The information appears at the conclusion of the hear-
ing. [FFF¥xEEE COMMITTEE INSERT ####d#k*

Mr. UpPTON. As a strong supporter of nuclear power, I hope to-
day’s hearing on importing low-level nuclear waste will lead to dis-
cussing the larger issues of long-term storage of spent nuclear fuel
or nuclear fuel recycling as a whole. The issue of waste disposal in
the new nuclear power plants are, in fact, directly related.

I see the bill that we are looking at today is anti nuclear power.
This bill some would view as a political NIMBY issue.

Direct from the NRC’s written testimony: “The regulatory au-
thorities in both Tennessee and Utah have informed the NRC that
the material can safely go to EnergySolutions’ facilities in their re-
spective States. The Southeast Compact Commission expressed no
objection to this application. The executive branch expressed no ob-
jection to the application and provided the NRC with the Italian
Government’s views that the application is consistent with the joint
convention obligations.”

Also from the NRC: “There appears to be ample available dis-
posal capacity for the foreseeable future, particularly at the
EnergySolutions facility in Utah.”

So why are we debating the bill? Well, a court has made a ruling,
and the Appeals Court is reviewing the case. EnergySolutions has
voluntarily agreed to limit the disposal of foreign-generated waste
to no more than 5 percent of its licensed capacity or 10 years,
whichever comes first. This is just 4.3 acres on a 640-acre site. And
EnergySolutions has offered to make this a legally binding condi-
tion of its license.

Congress should not be interfering here. We should, instead,
have hearings on building new nuclear power plants, recycling
spent fuel, and what happens now that the administration has
scrapped Yucca Mountain.

While I have great respect for my friends on the other side who
introduced this legislation, I am concerned that it will be used by
the opponents of nuclear power to delay new plants from coming
online, causing further roadblocks to the recycling and safe disposal
of spent fuel and low-level waste.

The bill is a continuation of the attacks on the nuclear industry.
The first attack was on the disposal of spent fuel at Yucca. This
bill is attacking the safe disposal of a small amount of low-level
waste and is being used by those who would like to stop nuclear
energy to attack the disposal of domestic-generated depleted ura-
nium, or DU.



4

NRC has stated that the disposal of DU is safe. If we can’t dis-
pose of DU, then we can’t enrich uranium for fuel. If we don’t have
the fuel, then we are unable to power the source of 70 percent of
our Nation’s zero-emission electricity generation.

Sponsors of the bill may not believe that it is antinuclear, but the
antinuclear groups attempt to stop nuclear energy by attacking the
waste, not the generation. Despite what the proponents of the leg-
islation may claim, this isn’t just about importing waste from Italy,
what happens to be identical to the domestic waste safely being
processed and disposed of today. This is the camel’s nose under the
tent, and that is shutting down all of our domestic processing and
disposal capabilities and eventually mothballing all of our zero-
emissions nuclear power plants.

Low-level radioactive material from nearly 104 domestic nuclear
sites is sent to the Bear Creek facility for processing and on to the
Clive facility in Utah for its safe disposal. We cannot compete on
a global scale if we shut down our domestic facilities.

Members of this very subcommittee represent 18 different States
that send waste to be processed and disposed of by EnergySolutions
at their facilities. I have two nuclear power plants in my district,
literally miles from my doorstep, that send their low-level nuclear
waste across State lines for processing and disposal. These services
are essential to the success of nuclear power.

Now I know that there are some concerns about importing
Italian waste to the Clive, Utah, site and how it will impact the
compact system. I don’t believe that it will. The compact system re-
mains unaffected. The court has already unequivocally ruled on the
issue, and I expect that the Appeals Court will affirm the ruling.
We should let the process move forward.

The judge’s ruling in EnergySolutions v. Northwest stated that
the Clive facility is not a regional disposal facility and not part of
the Northwest Compact. Two quotes are important. Under the 1980
Act, Northwest would have no authority to exclude out-of-region
waste from the Clive facility; and the second quote, the Clive facil-
ity is not a regional disposal facility as defined by the 85 ’Act.

It is imperative that clean, safe nuclear power is at the forefront
as we seek to solidify our Nation’s energy supply and foster a new
era of energy independence and reduced emissions. As applications
for nearly 30 new nuclear plants are expected over the next couple
of years, we are on our way to fulfilling our commitment to safe,
clean nuclear power. Not only will our environment be better off for
it, our national security will also be bolstered. Millions of house-
holds are powered by clean, zero-emission nuclear power, and our
Nation’s economy will be powered by nuclear as well. This is the
right course, and we will be better for it.

I yield back the balance of my time.

Mr. MARKEY. The gentleman’s time has expired.

The Chair recognizes the gentleman from Utah, Mr. Matheson.

OPENING STATEMENT OF HON. JIM MATHESON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF UTAH

Mr. MATHESON. Well, thank you, Chairman Markey, for holding
this hearing.
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As the committee knows, I have been working on this bipartisan
legislation with my friends, Bart Gordon of Tennessee and Lee
Terry of Nebraska, for the past 2 years. The subcommittee held a
similar legislative hearing last year, and it was clear to those of us
who attended that hearing that the policy for low-level radioactive
waste in this country, as created by the Federal Government in the
legislation in 1980 and 1985, has some gaps, and there are some
questions, and Congress ought to relook at this policy, and that is
why we are here today.

I would say that it is hard to see why the U.S. would ever want
to import radioactive waste from other countries. Simply put, we
have very few locations in this country where this waste can go.

Given the fact—and I agree with Mr. Upton—that we are facing
a future with an additional amount of nuclear power in this coun-
try—and I support the creation of new nuclear power plants—it
seems to me as we focus on carbon-free energy sources and nuclear
power seems to grow in the U.S. Over the next few years that we
would want to preserve the U.S. capacity for low-level radioactive
waste.

Some have said this is an antinuclear bill, and nothing could be
further from the truth, that this is a pro-domestic nuclear power
bill. I challenge anyone to show me in this legislation what is going
to inhibit the development of domestic nuclear power. So I want to
get that on the record right away in this opening statement, be-
cause that just isn’t the case.

Now, as we said, the compact system, which oversees the low-
level radioactive waste, Utah’s part of what is called the Northwest
Compact, the compact says that while the Clive facility is author-
ized to take waste from outside compact States, the compact also
said it had never considered or viewed the issue of adopting an ar-
rangement that would provide low-level radioactive waste gen-
erated in foreign countries access to the region for disposal at the
EnergySolutions facility in Clive, Utah.

As 1llustrated in the testimony of Mr. Slosky from the Rocky
Mountain Compact, when EnergySolutions applied to the NRC for
an import license for waste from Canada—because we have had
some waste come into this country, some small amounts in the
past—it was listed as only needing to be processed at the Bear
Creek facility. In fact, the waste was processed, then it was redes-
ignated as U.S. waste, and it was openly stored in Utah without
the knowledge of the Northwest Compact or without the knowledge
of the State of Utah.

So we can talk about some foreign waste that has coming in and
stayed here. The compact and the State didn’t even know it hap-
pened, and those were all pretty small amounts. Now we are talk-
ing about a lot and greater volume of radioactive waste.

You will hear some discussion in the hearing today about do we
have enough capacity in this country. You will hear reference to a
GAO study from 2004. We talked about this in the hearing last
year. They took one data point and projected it out from there. It
happened to be a low year.

You know, when I was a first-year MBA student, a professor
tricked all of us with a case where he had us take some data, and
we projected it out. Then he pointed out the other data, and we all
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learned a good lesson. The GAO made that same first-year MBA
mistake. I hope we don’t when we look at the amount of capacity
that we have got.

Again, I don’t see a lot of other States lining to create new sites
to take this waste. In last year’s hearing, EnergySolutions just ran-
domly came to the agreement to self-limit foreign waste to a stor-
age capacity of 5 percent. But, at the same time, in the testimony
from the company today, they are suggesting they want to increase
the license capacity of the site when just 2 years ago they volun-
tarily said to our Governor, we won’t apply for an application to in-
crease our site. So these voluntary commitments may not have a
lot of meaning.

Mr. Chairman, I know my time has expired. I have a written
statement that I would like to submit for the record. I do thank you
for the hearing, and I look forward to the questions.

[The prepared statement of Mr. Matheson follows:[###¥#*s4s*
COMMITTEE INSERT ######x

Mr. MARKEY. We thank the gentleman very much. His time has
expired, and perhaps he could give the name of that professor so
that we could send him over to the Congressional Budget Office so
that they could have his insight as to how long-term projections are
made.

By unanimous consent, I would request that the gentleman from
Tennessee, who is cosponsor of the legislation with Mr. Matheson,
Mr. Gordon, be allowed to participate in this hearing and to be rec-
ognized for making an opening statement.

Without objection, so ordered.

The gentleman is recognized for an opening statement.

OPENING STATEMENT OF HON. BART GORDON, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF TENNESSEE

Mr. GORDON. Thank you, Mr. Chairman, for that request and
also thank you for having this hearing today.

When the Nuclear Power Waste Policy Act and the low-level
waste policy amendments were passed in the 1980s, the United
States was facing a critical problem: Where were we going to put
low-level radioactive waste generated by our own nuclear power
plants?

We established a compact system under which the States in each
compact would be responsible for establishing disposal sites and
taking care of their own waste. As the legislative history clearly
shows, a witness from the NRC testified in a hearing before this
subcommittee last year, no one anticipated that other countries
would try to dump their radioactive waste in the United States.

The NRC stated when it drafted regulations allowing the impor-
tation of nuclear waste that it did not anticipate—and I quote—ap-
preciable U.S. import or export traffic in low-level radioactive
waste. And that was true for more than a decade until
EnergySolutions applied for the NRC license in 2007 to import
20,000 tons of low-level radioactive waste from Italy for treatment
in Tennessee and disposal at the site in Utah. Italy does not have
a disposal site, nor has it been successful in obtaining public ap-
proval for a future site.
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Italy is the not the only country that doesn’t have a waste site
or enough capacity for its waste. Britain is running out of room and
looking for places to put its waste. Germany, Canada, Belgium,
Switzerland, Mexico, and Denmark don’t have sites either.

If I were a public official in Italy or Britain, I would jump at the
chance to send my low-level waste to the United States and be rid
of the responsibility. But no one can claim that this is in the best
interest of the United States to take on decades of responsibility for
another country’s nuclear waste and also taking away the incentive
for those countries to do the responsible thing by providing storage
for their own waste. So we should ask why the United States needs
Italy’s waste, which has been safely stored on site for over 20 years
and can safely be stored for another 20 years or more or the waste
of any other country when EnergySolutions plans overseas disposal
sites.

As it now stands, the NRC is powerless to prevent foreign import
of waste even as space for our domestic waste dwindles. It is clear
that only a legislative prohibition will stop the wholesale importa-
tion of foreign nuclear waste into the United States. The RID Act
provides the prohibition, while allowing the President to make ex-
ceptions if it is in the national interest.

The United States is the only country in the world that allows
imports and disposals of low-level radioactive waste from other
countries. The fact is, we have limited space for this kind of waste;
and it should be reserved for domestic industries that generate it—
medical facilities, universities, research labs, and utilities.

There are 36 States with no other alternative but to ship their
waste to Utah. Michigan, Texas, and 34 other States have no other
place. That is what the RID Act will do.

By banning the importation of radioactive waste for disposal, we
also send the world the right message. If you are going to produce
low-level radioactive waste, you are going to have to build the nec-
essary facility to dispose of it.

And, finally, with all due respect to my friend from Michigan,
this is not an anti-nuclear waste bill by any means. It is a pro-do-
mestic nuclear industry. Michigan, as you pointed out, those two
facilities near you, if the facility in Utah runs out of capacity, there
will be no place for them to send their waste.

Thank you, Mr. Chairman.

Mr. MARKEY. I thank the gentleman.

The gentleman’s time has expired.

We will now turn to our witnesses.

STATEMENTS OF MARGARET M. DOANE, DIRECTOR, OFFICE
OF INTERNATIONAL PROGRAMS, U.S. NUCLEAR REGU-
LATORY COMMISSION; LEONARD C. SLOSKY, EXECUTIVE DI-
RECTOR, ROCKY MOUNTAIN LOW-LEVEL WASTE BOARD;
AND VAL CHRISTENSEN, PRESIDENT, ENERGYSOLUTIONS

Mr. MARKEY. Our first witness is Margaret Doane, the Director
of the Office of International Programs at the Nuclear Regulatory
Commission. This office provides overall coordination for the NRC’s
international activities.

Ms. Doane, whenever you are ready, please begin.
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STATEMENT OF MARGARET M. DOANE

Ms. DOANE. Good morning, Mr. Chairman and members of the
subcommittee.

My office is responsible for reviewing import and export license
applications and issuing licenses pursuant to the NRC’s import and
export licensing regulations. My focus today will be on the NRC’s
regulatory framework for licensing the import of low-level radio-
active waste. I would like to thank you for providing the NRC with
the opportunity today to discuss our import licensing process.

As requested, we provide prepared testimony for the record that
describes in detail the NRC’s regulatory framework for licensing
the import of low-level radioactive waste. At this time, I will high-
light key elements of that testimony.

The NRC reviews import and export license applications against
the criteria defined in its regulations. Specifically, the NRC bases
its licensing actions on the following three criteria: One, the pro-
posed import will not be inimical to common defense and security;
the import will not constitute an unreasonable risk to public health
and safety; and an appropriate facility has agreed to accept the
waste for management and disposal.

The NRC has exclusive jurisdiction within the United States for
granting or denying licenses to import foreign radioactive waste.
The NRC determines whether to issue an import license for radio-
active waste based on its own health and safety and common de-
fense and security evaluation.

The NRC’s evaluation is formed after consulting with the execu-
tive branch through the Department of State, the applicable host
State, and the applicable low-level radioactive waste compact and
consideration of public comments. The NRC consults with the ap-
plicable host State regulatory officials for their health and safety
views on the proposed import and to confirm that the proposed im-
port of radioactive waste is consistent with the State-issued posses-
sion license for the disposal facility.

Likewise, the NRC consults with the applicable low-level radio-
active waste compact commission to determine whether the com-
pact will accept out-of-compact waste for disposal in a regional fa-
cility. To ensure that no radioactive waste imported into the United
States becomes orphaned waste, the NRC will not grant an import
license for waste intended for disposal unless it is clear from these
consultations that the waste will be accepted at an applicable host
agreement State and, where applicable, the low-level radioactive
waste compact.

As requested by the subcommittee, I would like to turn to ques-
tions regarding disposal capacity for low-level waste in the United
States.

In the short term, the NRC has not identified any capacity issues
with regard to Class A disposal at EnergySolutions’ Clive, Utah, fa-
cility. The agency as a regulator would have the authority to ad-
dress future domestic disposal capacity issues if there were a public
health and safety or common defense and security concern. There
do not appear to be any such concerns about capacity for disposal
of Class A material, which has been the classification for all waste
import cases today.
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In reviewing import licensing applications, our review focuses on
whether there is an appropriate facility that has agreed to accept
the waste for management or disposal. In making its determina-
tion, we obtain the views of the affected low-level waste compact
States and the executive branch.

The pure policy question of whether, as a general matter, foreign
waste should be permitted to take up space in U.S. disposal facili-
ties would necessarily involve interests that are beyond the tradi-
tional role of a regulator to consider. These would include foreign
and interstate commerce, entrepreneurial interests, the State’s con-
cerns and expectations under the Low-Level Radioactive Waste Pol-
icy Act. However, the NRC would be pleased to share its views on
the effect of the proposed H.R. 515 on import and export licensing
and contribute its technical expertise to those decision makers that
are situated to decide the questions the draft legislation involves.

In conclusion, the NRC’s role in evaluating a low-level waste im-
port application is a regulatory one, limited to ensuring that the
proposed import can be accomplished safely and securely and in ac-
cordance with all applicable legal requirements.

Mr. Chairman and members of the subcommittee, this concludes
my statement; and I would be happy to answer your questions.

[The prepared statement of Ms. Doane follows:]*#**## ¥+ INSERT
1_2 sheskskekokekoker

Mr. MARKEY. Thank you, Ms. Doane, very much.

Our second witness is Leonard Slosky, the Executive Director of
the Rocky Mountain Low-Level Radioactive Waste Board. This
board is responsible for implementing the Rocky Mountain Low-
Level Radioactive Waste Compact.

Mr. Slosky, welcome. Whenever you are ready, please begin.

STATEMENT OF LEONARD C. SLOSKY

Mr. SLosKY. Thank you, Mr. Chairman and members of the sub-
committee. I appreciate the opportunity to present our views with
you today.

On a personal note, I would like to note that it is nice to be back
here, as I appeared before the chairman’s subcommittee in 1985
when the compacts were first going through Congress. So I have
been rejuvenated since then and am glad to return.

While I am officially representing the Rocky Mountain Board, I
have discussed these issues with the Northwest Compact

Mr. MARKEY. Were you a witness on this subject at that time?

Mr. Srosky. I am afraid so.

Mr. MARKEY. Unbelievable. So you and [——

Mr. SLosKY. We go way back.

Mr. MARKEY. We go way back. Wow, yes. I remember those hear-
ings.

Mr. SLosKY. That won’t count against my time?

Mr. MARKEY. No, it will not count.

Mr. SLosky. While I am officially representing the Rocky Moun-
tain Compact today, I have discussed these issues with the North-
west Compact and they are in agreement with this testimony.

The primary message that I would like to leave with you is the
importance of the compacts exclusionary authority. That is, the au-
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thority of the compacts to control what waste can be brought into
and taken out of the compact.

In 1979, the Governors of the three States of low-level waste dis-
posal facilities stated that they no longer were willing to carry the
entire burden of disposing of the Nation’s low-level waste. To re-
solve this crisis and to keep the existing facilities open, the States
proposed to Congress that they be responsible for low-level waste
within their regions in exchange for the authority to exclude waste
from outside their regions.

As you know, this led to the passage of the 1980 Act. The 1985
Federal Act embodied a compromise that allowed Congress to con-
sent to the original seven compacts in return for the three sited
States and compacts agreeing to keep their disposal facilities open
for another 7 years. The consent of Congress was necessary for the
compacts’ authorities over interstate commerce to be effective.

One of the primary purposes of the 1980 and 1985 Acts was to
achieve greater equity in low-level waste disposal. When compacts
were drafted and during congressional consent, there was no expec-
tation that foreign low-level waste would be disposed of in these
sites. However, 10 compacts have been enacted as Federal law, and
all contain exclusionary authority over outer region waste.

It is inconceivable to me that Congress intended to authorize the
compacts to exclude waste from States outside their regions but not
from foreign nations. It is the exclusionary authority of the com-
pacts that allows the existing disposal facilities to continue to oper-
ate and enables new facilities such as the WCS facility in Texas,
which has recently been licensed and will soon begin construction,
to come about.

As no State is willing to host a disposal facility unless it has au-
thority through a compact to ensure that it does not become the
dumping ground for the Nation’s or the world’s low-level waste, the
States and compacts do not object to foreign waste being imported
for treatment or recycling so long as the resulting waste has a via-
ble disposal pathway and is not reattributed as domestic waste.
However, the threat of foreign waste disposal places the entire
compact system and the existing and planned low-level waste dis-
posal sites in jeopardy.

Utah would not have licensed the Clive facility if it did not be-
lieve that it had the ability through the compact to control out-of-
region waste. Under the Northwest Compact, no facility located in
a member State may accept out-of-region waste without prior ap-
proval of an arrangement by the Compact Committee. The Com-
pact Committee adopted a clarifying resolution that the existing ar-
rangement does not provide access for foreign waste but does pro-
vide access for waste from throughout the United States.

This is not a NIMBY issue. It is a matter of national importance.
As stated by Utah in a hearing last year on similar legislation, the
State of Utah has done its fair share and more in disposing of most
of the Nation’s low-level waste.

In terms of the litigation that is ongoing, the status has been
briefly reported, I would note that the amicus briefs in support of
the appellant’s position have been filed and that this extraordinary
coalition of compacts and States is due to the far-reaching implica-
tions of the district court’s decision. While the litigation began over
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the import of Italian waste, the decision is much broader and will
affect every low-level waste compact. If the district court’s decision
stands, the compact system could be destroyed because of a very
narrow interpretation of the compact.

It is interesting to note that eight of the ten low-level waste com-
pacts in the Nation are either defendants or amici in this litigation
in addition to the councils, State governments, and the State of
New Mexico.

[The prepared statement of Mr. Slosky follows:[*#***#*** INSERT
1_3 shesksiekokekoker

Mr. MARKEY. Thank you very much.

Who did you represent in 1985, Mr. Slosky?

Mr. SLOSKY. I represented the Rocky Mountain Compact, also.

Mr. MARKEY. That is unbelievable.

The third witness is Val Christensen. He is the President of
EnergySolutions, a nuclear services company headquartered in Salt
Lake City, Utah.

Mr. Christensen, welcome. Please begin.

STATEMENT OF VAL CHRISTENSEN

Mr. CHRISTENSEN. Thank you, Mr. Chairman.

Mr. Chairman and members of the subcommittee, I am grateful
for the opportunity to appear today to provide testimony on this
very important issue.

As has been mentioned, EnergySolutions is headquartered in
Salt Lake City, Utah. We are a world leader in environmental
cleanup and providing a wide range of technical support services
to the nuclear industry. We also provide critical nonproliferation
services under the Global Threat Reduction Initiative.

I would like to address some of the concerns about safety, be-
cause that is the underlying concern when we talk about importing
nuclear waste.

We have been safely disposing of Class A low-level nuclear mate-
rials from within the U.S. and from abroad, internationally, for
over 9 years. These materials include shoe covers, lab coats, clean-
ing cloths, paper towels, and other kinds of materials that are used
in areas where radioactive materials are present.

Class A low-level radioactive waste contains the lowest con-
centration of radiation in the low-level waste classification scheme.
To put it in perspective, exit signs and smoke detectors that you
find in your home have radioactive sources that are more radio-
active than the Class A designation and are not allowed to be dis-
posed of in our Clive facility.

Both the State and Federal regulators have concluded that the
processing and disposal of Class A low-level radioactive waste poses
no health or safety issues. It is important to note for Congressman
Gordon from Tennessee that no internationally generated waste
would ever be disposed of or orphaned in Tennessee. We have
never processed international material in Tennessee that was non-
conforming and had to be returned to the generating country.

We and others have been, as I mentioned, importing foreign
waste for many years from countries such as Germany, the U.K,,
Mexico, Canada, and Taiwan. And I would note that the NRC has
issued import licenses that specifically identify the Northwest Com-
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pact disposal site in Richland, Washington, as the final resting
place for some of that international waste; and I can provide exam-
ples to you off the record. There really is no domestic disposal ca-
pacity issue in the United States.

Reference was made to the GAO testimony. The GAO noted that
Class A waste volumes have declined by two-thirds, principally be-
cause the DOE has completed several large cleanup projects. This
wasn’t a 1-year event. The trends are going down. Both commercial
and Federal disposal volumes are decreasing. Additionally, since
May of 2008, a license was issued for the construction of another
waste disposal site in Texas.

Although the GAO and the NRC have testified that there is a do-
mestic capacity issue with respect to Class B and Class C waste,
they have concluded that there is no Class A disposal capacity
issue. We need to remember that the Clive facility is licensed to
take only Class A waste.

The final point I wish to make with respect to the capacity issue
is that the 5 percent volunteer license amendment that we have
presented publicly relates to 150 million cubic feet of remaining li-
censed capacity, and we have also made the 10-year limit publicly
a part of our license amendment.

Now, with respect to the compact litigation, the court’s ruling is
very narrow. It simply concluded that the Clive facility, which was
never constructed or intended to be a compact disposal facility out-
side of the compact scheme, but the court emphasized that com-
pacts still have the authority to restrict waste coming domestically
or internationally into their compact facility. The Clive facility is
simply not a compact facility. It is privately owned, and there are
no other facilities like it. So the precedent that people are con-
cerned about from the court’s ruling simply has no application on
any other facility.

All compact facilities, according to the judge’s ruling, continue to
be able to exclude waste and control waste within the compact sys-
tem. Again, there is ample disposal capacity. The court’s ruling
does not interfere with the compact system. It does not turn Amer-
ica into a dumping ground. It is hard to conceive that 4.3 acres in
one location would turn the United States into the dumping ground
for the world.

We are also concerned that this bill would violate the spirit of
the administration’s policy of nuclear cooperation as evidenced by
the U.S.-Italian joint declaration referred to earlier, which was
signed by Secretary Chu and his Italian counterpart, which ad-
vances cooperation in the nuclear sector, including advanced waste
treatment and disposal technologies. We believe the proposed legis-
lation would prevent American companies from playing an inter-
national role in the global nuclear industry largely based on per-
ceptions rather than on facts and sound science.

I am happy to take any questions. Thank you.

[The prepared statement of Mr. Christensen follows:[**####¥** TN-

Mr. MARKEY. Thank you, Mr. Christensen, very much.

Now we will turned to questions from the subcommittee.

Mr. Slosky, you are an expert on the compact system. You have
spent your life working on it. Are you concerned that if Utah and
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the Northwest Compact are forced to take the Italian waste that
the compact system itself would be damaged?

Mr. SLOSKY. Yes, I am very much so concerned.

Mr. MARKEY. Could this lead to other States refusing to open
low-level waste disposal sites?

Mr. SLOSKY. Yes, I believe it could. The ruling from the court

And let me first give you a disclaimer. I am not an attorney; and
since it is ongoing litigation, I am not going to discuss the merits
of the case, but I am happy to discuss its implications. The implica-
tion is that there could be a very detrimental effect on the develop-
ment of any new facilities in the U.S. because it will be uncertain
under this ruling whether the compacts in which those facilities
would be located would have exclusionary authority or not.

Mr. MARKEY. So this could send us back to 1980 before we
passed the legislation out of this committee.

Mr. SLOSKY. Yes, sir.

Mr. MARKEY. Let me turn to you, Ms. Doane.

Has the NRC ever denied an import application for low-level
waste because the importation would pose an unreasonable risk to
the common defense and security?

Ms. DOANE. No. I don’t believe we have ever denied an applica-
tion because of common defense and security concerns.

Mr. MARKEY. You were listing the reasons that you could reject.
So you have never rejected?

Ms. DOANE. We have not, no.

Mr. MARKEY. Has the NRC ever denied an import application for
low-level waste because it would pose an unreasonable risk to the
public health and safety?

Ms. DOANE. Yes. We have returned without action applications
that have come in where they haven’t been able to satisfy us that
public health and safety would be protected.

Mr. MARKEY. Were those applications ultimately modified that
made them acceptable? Or was it just a flat-out rejection?

Ms. DOANE. Some were modified, but others were, no, didn’t sub-
mit them again. We raised a lot of questions, and they weren’t re-
submitted.

Mr. MARKEY. So how many applications have been denied over
the years?

Ms. DoOANE. We have returned without action I would say maybe
five or so. There might be more, but ofthand that is what I would
say.

Mr. MARKEY. And how many actual denials have you ever
issued?

Ms. DoANE. I don’t believe we have actually denied them. Be-
cause, in those cases, that is the same effect. The return without
action has the same effect. We return them with what they would
have to do to put them back in, and they aren’t returned. So if they
can’t meet the request that we had, we return them without action.
So it has the exact same effect as a denial.

Mr. MARKEY. So it is rarely used, though?

Ms. DOANE. The return without action is rarely used?

Mr. MARKEY. Yes.

Ms. DOANE. It is more rare now. It was in the beginning. After
the 1995 rule where we required licenses, it was more common. It
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is getting less common as people start to understand the regula-
tions. They don’t come in where they know they are not going to
meet them.

Mr. MARKEY. So if the regional compacts do not have the ability
to say no and the NRC very rarely says no, then it is unlikely that
there would be many instances where low-level nuclear waste
would be blocked from coming into our country.

Ms. DOANE. The regional compacts can say no over the facilities
that they have control. And, in fact, in one of the first cases that
we had, the applicant was unable to show that Barnwell would ac-
cept the waste, and that was the reason for their return without
action.

Mr. MARKEY. Now let me go over to you, Mr. Slosky. Do you
agree with her that it will have no impact on the compact States?

Mr. SLoOsKY. No, I do not agree with her.

Mr. MARKEY. Could you expound on your answer, please?

Mr. SLosky. Well, I think in looking at the NRC regs it is un-
clear to me what the role is of the States and compacts in the NRC
decision making. It has a consultation provision, but it is not ex-
plicit in the regulations if the States and compacts, as in this case,
comment back that the waste is not acceptable what the NRC does
with that consultative information.

Mr. MARKEY. The Chair’s time has expired. The gentleman from
Michigan, Mr. Upton, is recognized.

Mr. UpTON. Thank you, Mr. Chairman.

The question that quickly comes to mind is, Mr. Slosky, how does
the storage of only 4 acres—in this particular case, the Clive, Utah,
has what, 640 acres, is that right, Mr. Christensen?

Mr. CHRISTENSEN. Yes, sir.

Mr. UpTON. How does an agreement to limit it to only 4.3 acres
undermine the compacts across the rest of the country? Knowing
that that is it. The stop sign is up. Put it in the amendment. The
courts have said it is oK up to this point and waiting for an appeal
which—see what happens.

Mr. SLOSKY. The reason it has large implications is the court’s
ruling goes well beyond 4 acres. The court’s ruling undermines the
fundamental authority of the compacts.

Mr. UpTON. But this is a private—I mean, this is a private facil-
ity, right?

Mr. Christensen, do you want to comment on that?

Mr. CHRISTENSEN. As I mentioned, the court’s ruling is narrow.
There aren’t any other facilities in the United States like the Clive
facility, and the court went on to emphasize that compacts retain
their authority under the Low-Level Radioactive Waste Policy Act
to exclude waste from the compact facilities and to control the
waste within the compact borders.

Mr. SLOsKY. Can I respond?

Mr. UPTON. Sure.

Mr. SLOSKY. I would just point out that the WCS facility in
Texas that recently received a license and is about to begin con-
struction is also a privately owned and privately operated low-level
waste site but is intended to serve the Texas compact. But, under
the court’s ruling, the exclusionary authority of the Texas compact
over that facility could also be brought into question.
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Mr. UpPTON. Mr. Christensen, do you want to respond?

Mr. CHRISTENSEN. Yes. I am a lawyer by training, so I don’t
want to get into too much technicality on this. But the WCS facility
is a compact facility and would be controlled by the compact board
in the State of Texas, and the court ruling would have no impact
whatsoever on the Texas compact authority over the WCS facility.
There is no other facility like the Clive facility, which is outside of
the compact system.

Mr. UpTON. Thank you.

Ms. Doane, how many waste import licenses has the NRC actu-
ally granted over the years?

Ms. DOANE. Fourteen.

Mr. MARKEY. And you have granted the import license to
EnergySolutions, is that right?

Ms. DoOANE. Other import licenses, yes.

Mr. UpTON. And are they currently importing waste pursuant to
that license? Were you are you aware of any violations?

Ms. DOANE. No, we are not aware of any violations.

Mr. UpTON. Mr. Christensen, does the Clive facility have enough
capacity to meet the disposal requirements in the domestic nuclear
industry and other customers?

Mr. CHRISTENSEN. We do. We have remaining about 140 million
cubic feet, which for our operational purposes is adequate and pro-
jected to go out to about 30 years. That includes using 5 percent
of that capacity for international waste. We certainly have—we
have other capacity that is not yet licensed that is accessible
through the licensing process if capacity ever became a national
issue.

Mr. UPTON. And there is no real difference, right, between Class
A waste between different countries, right? It is, in essence, the
same.

Mr. CHRISTENSEN. No, sir, there isn’t. The NRC has concluded
that there is no difference between Class A low-level waste coming
from domestic sources and from international sources.

Mr. UpTON. And, Mr. Slosky, at least in your opinion, we haven’t
seen any violations, right, in the Clive facility. I mean, are you
aware of any trouble that has been there at all?

Mr. SLosky. Well, there are, on occasion, regulatory violations
that are assessed against the company by the State of Utah. But,
for the most part, the facility is in compliance with the agreement
of State regulations.

However, that is not the issue. The issue is a policy issue of
whether it is appropriate to manage foreign nations’ waste in this
country. We know we have the technical capability. We know the
disposal facilities can accept the waste from a technical standpoint.
The issue is really a policy issue.

Mr. UpTON. I yield back. Thank you.

Mr. MARKEY. The gentleman’s time has expired.

The Chair recognizes the gentleman from Utah, Mr. Matheson.

Mr. MATHESON. Thank you, Mr. Chairman.

I don’t know if there was ever a citing of a violation. But when
waste went to Bear Creek and then went to the Utah facility and
neither the State of Utah nor the Northwest Compact were ever
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made aware of it, I think that was a violation. Just for what that
is worth.

Mr. CHRISTENSEN. Could I respond to that?

Mr. MATHESON. No, I have got only 5 minutes; and I am going
to my questions.

Mr. Slosky, when the compact system was being drafted and cre-
ated in the 1980s, was there any discussion of foreign waste impor-
tation and storage at low-level radioactive waste facilities?

Mr. SLOSKY. I can recall none, other than discussions with the
Department of Defense in terms of returning to the U.S. U.S.-origin
materials the Department of Defense utilized abroad.

Mr. MATHESON. And I would note that the legislation as drafted
allows for foreign waste created at U.S. Department of Defense fa-
cilities overseas to return to this country. It has an exception for
that type of waste.

Was there any expectation that foreign waste is considered out-
of-region waste during that discussion?

Mr. SLoskY. We always considered foreign waste to be out of re-
gion, yes.

Mr. MATHESON. Mr. Slosky, in your testimony, you said foreign
waste disposal is one of the most serious threats to the compacts
in its 25-year history. Can you explain that statement?

Mr. SLOSKY. Yes. The whole history of the compact system, going
back to 1980 and really to 1979, was the State’s desire to be able
to control the flow of waste to their sites. So if you look at South
Carolina, Washington State, Nevada at the time we had a disposal
site there, and now Utah and Texas, the issue is being able to con-
trol the waste that goes to those sites. And if we lose control of for-
eign waste going to those sites, then the system is undermined,
and it is very likely that all of those sites in time will close to all
generators.

Mr. MATHESON. We have heard about the issue of the nuclear co-
operation agreement with Italy. What would happen if we start im-
porting waste from all the countries we have nuclear cooperation
agreements with? We have agreements with India, Japan, United
Arab Emirates, Jordan, most of Europe, China. It seems to me that
there is a significant volume out there if you start expanding it out
there to all those states. Is that a threat to the compact system?

Mr. SLOSKY. I believe it is.

Mr. MATHESON. Since the compact system was intended to allow
States to self-manage low-level radioactive, do you think any State
or compact would have authorized the creation of a new low-level
radioactive waste site if the State thought it did not have the au-
thority to regulate its site?

Mr. SLOSKY. No, they would not. In fact, Utah has stated that
they would have licensed Clive for low-level waste if they did not
believe they had the authority through the compact to control the
flow of all out-of-region waste, including foreign waste.

Mr. MATHESON. Mr. Slosky, EnergySolutions has told us that, as
a result of the district court ruling in Utah earlier this year, the
company is not regulated by the Northwest Compact because it is
not a regional disposal facility. In your testimony you said the dis-
trict court completely disregarded explicit language in the North-
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west Compact that was approved by Congress as Federal law. Can
you expand on this point?

Mr. SLoOSKY. Yes. The Northwest Compact does not use the term
“regional facility”. The Northwest Compact bars any facility and
any of their member States from receiving low-level waste without
the approval of the compact. That language was disregarded, and
the court reverted to the much more narrow definition of regional
disposal facility.

Mr. MATHESON. Mr. Slosky, 2 years ago, the Utah State legisla-
ture moved to enact legislation. They were working on enacting leg-
islation that would have removed local government legislative and
gubernatorial approval for expansion of the Clive site.

As was noted in the September, 2007, low-level radioactive waste
management report, former Governor Huntsman threatened to no-
tify the Northwest Compact to limit the volume of waste that can
be disposed to the current levels. In response, Governor Huntsman
and EnergySolutions reached an agreement that the company
would withdraw its application for additional disposal capacity and
the Governor agreed to refrain from seeking to limit disposal capac-
ity at the facility. Two years later, it now seems, based on this
court ruling, that EnergySolutions does not believe it is under the
authority of the compact system. So what are your thoughts about
this?

Mr. SLosKY. Well, this has been a little bit of a surprise. Because
for, I believe, 15 or 17 years EnergySolutions has been operating
under the compact system, appearing at the compact meeting, sub-
mitting reports, coming to the committee and requesting approval
to accept waste. Then suddenly, when this dispute arose,
EnergySolutions took the position that they are not actually regu-
lated by the compact.

Mr. MATHESON. Last question, Mr. Chairman. I know my time
is running out.

Is this a question that they are saying, the Northwest Compact
has the authority to regulate the disposal capacity but not the ma-
terial which is disposed there? Is there a distinction they are mak-
ing in that sense?

Mr. SLOSKY. Well, there is a distinction between what the agree-
ment states the State the Utah regulates and what the compact
regulates. The State of Utah regulates the health and safety and
capacity of the site. The Northwest Compact regulates where waste
can come from to the site.

Mr. MATHESON. Thank you, Mr. Chairman. My time has expired.

Mr. MATHESON. The gentleman’s time has expired.

The gentleman from Tennessee, Mr. Gordon, is recognized.

Mr. GORDON. Thank you, Mr. Chairman.

Mr. Christensen, going back to your statement, you started off by
saying that the major issue here was safety. Yet I will point out
that no one here has raised safety as an issue. One major issue,
though, is the capacity. We might have different arguments about
how long it can be there, but there can be no argument that capac-
ity is finite.

Now also in your testimony you said that allowing Italian waste
to be dumped in the U.S. would violate the spirit of the U.S.-Italian
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joint declaration concerning industrial and commercial cooperation
in the nuclear energy section.

Let me point out that the United States has a similar agreement
with 40 other States. So by inference then you are saying that we
would break our agreement in the spirit with 39 other countries.
So, to me, that does two things: One, it opens a big door for those
countries to ship their radioactive waste here; and, secondly, it
sends a message to them that they don’t have to be responsible,
that they can build whatever they want and not look at taking care
of it.

So here are my questions for you: Does EnergySolutions have an
enforceable contract with the Italians to dispose of the waste or
suffer damages regardless of whether it gets a license from the
NRC?

Mr. CHRISTENSEN. No.

Mr. GORDON. Hmm. You say you are a lawyer, right?

Mr. CHRISTENSEN. [ am.

Mr. GORDON. Are you a lawyer of the company?

Mr. CHRISTENSEN. I was formerly general counsel of the company
and am currently president of the company.

Mr. GORDON. So were you general counsel on June 19?

Mr. CHRISTENSEN. Yes.

Mr. GORDON. All right. I am trying to understand this.

In a formal submission to the NRC on June 19, 2009, in response
to the NRC’s May 20, 2009, order for comment on how to proceed
on your license application, EnergySolutions stated—and I assume
this is what you wrote—EnergySolutions stated that a delay in
issuing this license—and I quote—would cause EnergySolutions
substantial economic harm because it is unable to perform work
under its contracts for waste without the requested license.

Now can you sort of help me on this?

Mr. CHRISTENSEN. Well, your earlier question was whether we
would be exposed to damages——

Mr. GORDON. No, my question was very specific. My question was
this: Does EnergySolutions have an enforceable contract with the
Italians to dispose of its waste or suffer damages regardless of
whether it gets a license from the NRC? That was my question.
Your answer was, as I recall, no.

Mr. CHRISTENSEN. That is correct. We don’t have a contract con-
cluded with the Italian Government or the Italian sources that
would expose us to damages if it weren’t fulfilled.

Mr. GORDON. Then why did you write to the NRC that if you did
not get that license you would, and I quote, would cause
EnergySolutions substantial economic harm because it is unable to
perform under its contract for the waste without the requested li-
cense. Page 8 on June 19, 2009, submission to the NRC.

Mr. CHRISTENSEN. I would have to go back and look at it, but we
would suffer economic harm by not being able to fulfill contracts
that we are in the process of negotiating. We don’t have signed
final contracts——

Mr. GOrRDON. OK. So just help me here. Help me here. This is
what you wrote to the NRC, a Federal agency, that if you did not
get the license you would cause EnergySolutions substantial eco-
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nomic harm because it is unable to perform work under its con-
tracts for this waste without the requested license.

Mr. CHRISTENSEN. That is right.

Mr. GORDON. So did you have any contracts on June the 19th?

Mr. CHRISTENSEN. We didn’t have any final, binding contracts.

Mr. GORDON. Then why would you tell a Federal agency—this is
what he wrote to you. Were would you write to this lady in a Fed-
eral capacity that you did have contracts?

Mr. CHRISTENSEN. Because contract negotiations were under
way, and the contracts we are referring to are the potential con-
tracts with the Italian Government which we would not be able to
secure or perform without the license.

Mr. GOrRDON. Well, I will let that go, but NRC may not.

Now, Mr. Slosky, let me ask you something. Is it true that when
EnergySolutions said they were going to bring this Italian waste
into Utah that the Governor said no and then EnergySolutions
sued the State?

Mr. SLOSKY. Actually, what transpired is that the Governor of
Utah instructed his member on the Northwest Compact to vote
against bringing the waste in; and since Utah is the host State
they have essentially a veto power over the compact’s agreement to
bring any waste in.

Mr. GORDON. So EnergySolutions sued them to be able to do
this?

Mr. SLOSKY. Yes. Actually, shortly before the meeting in the
Northwest Compact, EnergySolutions filed suit in Federal District
Court.

Mr. GORDON. And, Ms. Doane, if I could, is it proper to summa-
rize your testimony or portions of your testimony by saying that it
really is a policy issue of whether radioactive waste should be
brought into this country or not?

This is not NRC. You don’t have the authority other than on the
safety issues to say whether it can come in or not. So if we are
going to allow the United States to be the only country in the world
that would accept radioactive waste from other nations then a pol-
icy decision has to be made by the Congress.

Ms. DOANE. That is right.

Mr. GORDON. Thank you.

Mr. MARKEY. That completes the first round of questions from
the subcommittee. Are there members seeking recognition for the
purpose of asking questions on a second round?

The gentleman from Michigan.

Mr. UpTON. Let me just ask unanimous consent. We were origi-
nally going to have votes today, and they cancelled them yesterday
afternoon. So that is one of the reasons there are only four of us
here. I might just ask that all members of the subcommittee may
have the opportunity to submit written questions within the next
week or so and if you could respond in a timely basis. I am not sure
what the chairman

Mr. MARKEY. Without objection, so ordered.

Mr. UpTON. Thank you.

Mr. MARKEY. Other questions?

The gentleman from Utah is recognized.
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Mr. MATHESON. I have just got a couple more questions I didn’t
get to ask.

Ms. Doane, I wanted to ask—one of the arguments made by
EnergySolutions is the NRC has already issued import licenses to
other companies and materials have been imported for several
years. Has the NRC ever previously approved a license to allow for
anything close to 20,000 tons of waste from a foreign country?

Ms. DOANE. No. Not this volume of ultimate disposal, no.

Mr. MATHESON. I saw the table you included with your testimony
at the end of your testimony which lays out the volumes of what
have been allowed to come into this country. I see five where the
waste was ultimately disposed in this country. All the rest have
been processed here and then returned back to the originating
country; and all of them are quite small, from my view, in terms
of the volume. Is that a fair statement?

Ms. DOANE. The ultimate disposal volume, right.

Mr. MATHESON. Last year when you testified before this com-
mittee, I expressed a concern about the lack of regulatory account-
ability for foreign-generated waste. At the time, you indicated that
the NRC does not currently have the authority to prohibit the im-
portation of nuclear waste, as you just had the discussion with Mr.
Gordon. Or you weren’t here. It was

Ms. DOANE. Can I clarify that for the record?

Mr. MATHESON. Sure.

Ms. DOANE. We absolutely have the authority to reject waste
that would pose a health and safety issue, a common defense and
security issue.

Mr. MATHESON. Yes, that is a correct statement. The criteria you
use to evaluate it are not whether or not it is foreign waste or not;
it is the issues you

Ms. DOANE. That is right.

Mr. MATHESON. Thank you.

We have also heard that the company believes that neither the
State of Utah nor the Northwest Compact has the right to prohibit
this material from coming into the United States, and you still be-
lieve you lack the authority to prohibit the waste from coming into
the United States based on simply where it comes from.

Ms. DoANE. That is right. Just based on its foreignness, that is
right.

Mr. MATHESON. So it seems to me that no one has the authority
to make the call on whether or not foreign waste should come from
a regulatory standpoint. It is really—to reiterate what Mr. Gordon
said, this is a policy issue about whether or not this country is
going to allow this to happen.

Ms. DoANE. Well, I won’t speak for Mr. Slosky. I think the com-
pacts believe they do have the authority to keep waste out because
of its foreignness. So I won’t speak to him. And if they have control
of a facility, as happened with the Barnwell case, the very first
case, and they say waste can’t come in, we would not have the
third criterion met, which is that an appropriate facility has agreed
to accept the waste.

Mr. MATHESON. Has the NRC done any additional work to deter-
mine national disposal capacity for low-level radioactive waste?

Ms. DOANE. Not the—we haven’t actually done the studies, no.
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Mr. MATHESON. Is that an agenda item that is being considered
at NRC? Would it make sense to make a decision about what our
capacity is in terms of approving applications for waste?

Ms. DOANE. I probably shouldn’t just hypothesize about that, but
where capacity issues could raise a health and safety concern, then,
yes, we look into them. But we look to the proper authorities that
also make those decisions.

Mr. MATHESON. OK. Thanks, Mr. Chairman. I yield back.

Mr. UpTON. Can I ask one follow-up question?

Mr. MARKEY. The gentleman is recognized for that purpose.

Mr. UPTON. Since you all approved the import license—right?

Ms. DOANE. What import license?

Mr. UpTON. I mean, you all gave the license to the facility in
Clive. Do you actually check with the State?

Ms. DoaNE. Well, we haven’t approved the Italian. I know that
is not what you mean. But we haven’t approved the Italian import
license. We have approved licenses in the past; and, yes, we do
check -

Mr. UPTON. And you do check— that is part of the checklist

Ms. DOANE. Absolutely. The host States, the compacts, yes. And
our process is very public. We also publish all materials, and we
do get comments from other compacts that might be also inter-
ested. We take all of that into consideration.

Mr. UpTON. Thank you.

Mr. MARKEY. Are there other questions?

The gentleman from Tennessee.

Mr. GORDON. Just one last quick question to Ms. Doane.

Does EnergySolutions currently have pending import license ap-
plications to bring radioactive waste in from Brazil and Mexico?

Ms. DOANE. There are two pending applications for Brazil and
Mexico. I know that one is of them is energy. The material will ul-
timately go to the Clive, Utah, site. I am not sure they are their
applications.

Mr. GORDON. So that Mexico and Brazil have also asked to be
able to export to us some radioactive waste. It would wind up in
Utah; is that correct?

Ms. DOANE. Applicants in the United States have applied to get
waste from, yes, Brazil and Mexico to ultimately have some mate-
rial disposed of in Clive, Utah.

Mr. GORDON. Thank you.

Mr. MARKEY. The gentleman’s time has expired.

Other questions from members?

What we will do then is give each one of the witnesses 1 minute
to summarize their position to the committee. In reverse order from
the original statements, we will begin with you, Mr. Christensen.

Mr. CHRISTENSEN. Thank you, Mr. Chairman.

Just to set the record straight with respect to the contract issue,
the company had signed memoranda of understanding, which I
don’t—as a lawyer don’t consider to be the final definitive agree-
ment on these—on the Italian arrangement. There is no license
and there is no contract at this point in time, obviously; and I
just—-

Mr. GORDON. So are you going to amend your submission to the
NRC?
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Mr. CHRISTENSEN. No. The submission to the NRC is accurate.

The only other comment I want to make is that we have a legiti-
mate business that is lawful, it is highly regulated. We deal with
these materials safely, and it is critical to the nuclear industry in
the United States. The opportunity to handle a small amount of
international waste gives us an opportunity to play on a global
stage.

What is at stake here is not just Italian waste to be disposed of
in Utah. Helping them solve a small part of their Class A low-level
waste issues allows us to deal with site selection and development
in Italy and a lot of other technical areas. We are competing with
other foreign companies to participate as a leader from America in
the nuclear renaissance. And we have as our secret sauce, in at-
tempting to compete with other world competitors, the ability to
dispose of a small amount of their waste, and it is limited.

Now, the 4.3 acres in the private site doesn’t bar all of the other
compact facilities from excluding waste from their facilities. So
there is a finite amount that would come into the United States.
All the other compacts can exclude foreign waste under the court’s
ruling and under the compact law.

Mr. MARKEY. The gentleman’s time has expired.

Mr. Slosky.

Mr. SLosKY. Thank you.

There is one issue that came up that I would like to clarify. The
implication was brought up that the compacts believe that they
have the authority to control waste coming into the United States.
That is not correct. The decision of whether waste comes into the
United States is a Federal decision currently resting with the NRC.
The compacts have the authority to control whether it comes into
their compact regions. That is, I think, a very important distinc-
tion.

The other issue that we have touched on but may not have been
adequately focused on, and that is that there has been foreign
waste brought in in the past. It has been recycled or processed,
which is just fine, but the States are very concerned, the compacts
are concerned in cases where that foreign waste gets reattributed
and disposed of as domestic waste and its foreign origin gets ob-
scured.

The last thing I would like to say is that eight of the ten low-
level waste compacts representing 34 States are involved in the
EnergySolutions litigation, and I think that is ample proof of the
potential broad-reaching implications of that lawsuit.

Mr. MARKEY. Thank you, Mr. Slosky.

And Ms. Doane.

Ms. DOANE. Thank you again for the opportunity to speak to you
this morning.

I think I just want to make sure that it is clear that the third
criterion that we consider about whether an appropriate facility
has agreed to take the waste considers the views of the compacts
and where that decision is left to rest and there is not a facility—
so not like the case here where there is review going on—we would
take that into consideration and would not permit the waste to
come in, and we have done so in the past.
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We do understand the roles and actually have a very good work-
ing relationship with both the States and the compacts. We depend
on their advice on issues that they have—their responsibility—they
are responsible for. We depend on their advice, and we do seek that
out.

And I also want to point out we have a very public process that
takes a very deliberate and very considerate view of all the tech-
nical, safety, common defense, and security issues that would come
up with these waste imports.

Mr. MARKEY. Thank you, Ms. Doane.

We thank each of our witnesses very much.

I ask that the members be given 5 business days to submit any
questions for the record.

Without objection, that will be ordered.

Again, we thank you. We welcome you back, Mr. Slosky. Good to
see you again. See you in 25 more years, and I will still be here.

This hearing is adjourned. Thank you.

[Whereupon, at 10:45 a.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]

O
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