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PROMOTING JOB CREATION AND FOREIGN
INVESTMENT IN THE UNITED STATES: AN
ASSESSMENT OF THE EB-5 REGIONAL CEN-
TER PROGRAM

WEDNESDAY, JULY 22, 2009

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:07 a.m., Room 226,
Dirksen Senate Office Building, Hon. Patrick J. Leahy, Chairman
of the Committee, presiding.

Present: Senators Sessions and Franken.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Thank you. Thank you all for being here. I
thank Senator Sessions and Senator Frank. Like everybody else,
we all have about 12 things going on, but this hearing I think is
very, very important. We are going to talk about the EB-5 Immi-
grant Investor Regional Center Program, which is quite a mouthful
for something that really works.

It is nice, in this economy, to have something that does work. It
has been responsible for the investment of hundreds of millions of
dollars. It has created tens of thousands of jobs in American com-
munities since 1993. It has paved the way for ski resort expansion
in Vermont and dairy operations in Iowa, energy development in
Oklahoma and Texas, the manufacture of hurricane-resistant hous-
ing in Alabama, which is something we would like to think that we
do not need, but, unfortunately and tragically, we do need in our
country.

Many of these things can be talked about as things that can
bring about exporting. If somebody comes from another country to
ski in Vermont, it is like an export. It is money to our state. If an-
other country finds a need for the kind of housing you have in Ala-
bama or the technology, then that is an export. But this is the na-
ture of the projects financed by foreign investment through the Re-
gional Center Program.

One of the frustrating things for investors is that it has been re-
authorized on a temporary basis, currently set to expire in Sep-
tember. That is why earlier this month I offered, along with Sen-
ator Sessions’ support, an amendment to the Department of Home-
land Security appropriations bill to do just that, to make it perma-

o))
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nent, and the amendment was adopted on July 8 and I hope it will
become part of that bill.

I will be on that committee at conference and I hope to make
sure it works. But I also want to make changes to improve the
overall program. I have not yet introduced a broader EB-5 bill this
Congress. So I invite the witnesses to suggest improvements that
we might make to make it more workable for the agency, and for
the communities and other stakeholders, for investors.

I really see this meeting as something that we can do as kind
of a dialog that will help all of us. I thank the U.S. Citizenship and
Immigration Services for testifying today. The agency does have a
crucial role to play.

I welcome Bill Stenger from Vermont. He recognized the opportu-
nities the Regional Center could bring to Vermont and used it to
expand Jay Peak. Jay Peak is up in an area we call the Northeast
Kingdom of Vermont, a very beautiful, very rural area. I am well
familiar with it, especially because my wife was born there.

He has turned Jay Peak into a year-round resort. What had been
just a resort for a few months a year, he has turned it into a year-
round one. He is attracting foreign investment dollars. But what it
has done is it has also made it possible for the ripple effect in a
community which really needed jobs, and now they have them.

Sugarbush is another Vermont ski resort that took advantage of
it to generate much needed capital. I know that resort well because
every time I look out my living room window in Vermont, I am
looking across the valley at it.

Just last week, my staff visited with a company in Windsor,
Vermont, called Seldon Technologies, inventors of carbon nanotube
water purification systems, and they are thinking of the EB-5 pro-
gram to fund domestic manufacturing jobs here in the United
States.

I also welcome—and I am sure the ranking member will be doing
this later—Ron Drinkard of the Alabama Center for Foreign In-
vestment and Stephen Yale-Loehr, who is actively involved in the
EB-5 Regional Center Program, and Michael Dougherty, a former
Ombudsman for USCIS.

This type of immigration program is not unique to us. We have
seen how Canada and England and the rest of the United Kingdom
have used this very, very effectively. In fact, in the current difficult
economy, Canada has been promoting their immigrant investment
program all around the world and grabbing these investments.

It is one of the reasons why we need to make sure, for investors,
that it is permanent here in the United States, so we can do the
same thing. We have a lot of foreigners who do want to invest here,
and I will put my full statement in the record about the things
they have to follow to do it. It is not just an easy given to get visas.
They have to actually get actively involved. But we should look at
what other countries do to get that investment.

I will put my full statement in the record.

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

Chairman LEAHY. Senator Sessions.
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman. I believe that this
EB-5 program should be part of our immigration mix. It seems to
me to meet the needs of people who like to come here and, quite
significantly, it seems to me to be the kind of program that serves
a legitimate interest of the United States.

Whereas some people who come to our country, I think it is no
doubt, do take jobs that would go to Americans, this program
would appear to be the kind of program that creates jobs. In a time
of rising unemployment, in particular, I think that the program
makes a lot of sense.

I was happy to accept Chairman Leahy’s amendment, second de-
gree amendment to my E-Verify amendment recently which made
it permanent. I think perhaps this will lay the groundwork for
more expansion of it. There are 60 approved regional centers in 24
states and in June of 2007, our Alabama Center for Foreign Invest-
ment, located in Montgomery, was approved. It is one of the only
two statewide centers in the nation, and I am happy to work with
Ron Drinkard working on that.

You have been a staunch advocate and you have taken a lot of
time and effort to explain to us the details of the program and it
gives me confidence that this is a sound program. It is the kind of
thing I would like to see expanded.

It 1s estimated that 75 to 80 percent of all EB-5 green card peti-
tions are filed through these regional centers and it has attracted
more than $1 billion in foreign investment and created an estimate
aggregate of 20,000 jobs for U.S. workers. The program has dou-
bled between 2006 and 2007, but it does appear to be underutilized
and could be more effective.

On March 18, our Ombudsman, Mr. Dougherty, published a re-
port detailing the recommendations that could be implemented to
make the program more efficient. According to the report, less than
1,000 of the allocated 10,000 immigrant visas per year were being
used due to program instability, the changing economic environ-
ment, and more attractive immigrant investor programs in other
countries.

So we look forward, Mr. Chairman, to hearing more about this.
It seems to me Canada has proven the viability of these kinds of
programs. If we think carefully and study this in the right way, I
believe this program could be expanded and would benefit the
American economy. Thank you.

Sﬁnator Franken, you had a couple of comments you wanted to
make.

STATEMENT OF HON. AL FRANKEN, A U.S. SENATOR FROM
THE STATE OF MINNESOTA

Senator FRANKEN. I do, Mr. Chairman. Thank you, Chairman
Leahy. Our country is experiencing the highest national unemploy-
ment rates in three decades. While Minnesota State unemployment
rate has traditionally been lower than the rest of the country, we
have a number of counties that have unemployment rates well
below the national average.

VerDate Nov 24 2008  08:50 Feb 02, 2010 Jkt 054559 PO 00000 Frm 00007 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1 PsN: CMORC



4

Clearwater County, for example, had an average unemployment
rate of over 19 percent in the first 5 months of 2009, more than
double the national average in the same period. Clearwater County
is no outlier. In the first quarter of 2009, 12 of our 87 counties had
unemployment rates that were greater than 150 percent of the na-
tional average.

In times like these, any program that spurs investment in our
economy should be strongly supported. I am particularly interested
in the EB-5 Regional Centers Program, because it allows for for-
eign investment to concentrate in a particular geographic area and
lowers requirements for rural regions or high unemployment areas,
where an added stimulus is especially needed.

This is a win-win program, the kind I like. Our local economies
benefit, as do skilled entrepreneurial foreign investors who can join
our national community and who surely will make further con-
tributions to our economy.

I am pleased that the program combats the old and false stereo-
type that immigrants take away our jobs. Immigrants add to and
stimulate our economy. This program is an excellent showcase of
just that trend.

I fully support Chairman Leahy’s recent provision that will make
the EB-5 Regional Center Program permanent. I will also support
any measures to streamline and expand the program, particularly
to states like Minnesota.

Although three of our neighbors—Iowa, Wisconsin and South Da-
kota—have EB-5 Regional Centers, as of yet, we do not in Min-
nesota and I want to find out how we can change that. Thank you,
Mr. Chairman.

Chairman LEAHY. Thank you very much, Senator Franken. Our
first witness is Robert Kruszka. He is the deputy chief of Service
Center Operations for U.S. Citizenship and Immigration Services,
an agency he has served for over 20 years. He previously worked
in the Fraud Detection and National Security Division at USCIS
headquarters. He also serves as a senior special agent for the In-
vestigative Services Division.

Incidentally, all of you, your full statement will be placed in the
record, but please go ahead, Mr. Kruszka.

STATEMENT OF ROBERT KRUSZKA, DEPUTY CHIEF OF SERV-
ICE CENTER OPERATIONS, U.S. CITIZENSHIP AND IMMIGRA-
TION SERVICES

Mr. KruszkA. Thank you. Chairman Leahy, Ranking Member
Sessions, Senator Franken and your staffs, I am grateful for the
opportunity to appear before the Senate to discuss various aspects
of the EB-5 immigrant investor program. My name is Robert
Kruszka and I am the deputy chief of Service Center Operations
for U.S. Citizenship and Immigration Services.

I am extremely involved in the management and oversight of the
EB-5 immigrant investor program. We want to thank the Chair-
man and the Committee for their support for this program, espe-
cially for the recent amendment to the Department of Homeland
Security fiscal year 2010 appropriations bill to make the EB-5 Re-
gional Center pilot program permanent.
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USCIS has been working to improve the investor program by
providing it with more dedicated resources, including more com-
prehensive training in the adjudication of this work to USCIS offi-
cers. All EB-5-related adjudications have been consolidated exclu-
sively at our California service center. Previously, this workload
was divided between two centers.

The California service center now adjudicates all regional center
proposals and any associated petitions and applications. USCIS be-
lieves that this workload consolidation will result in more con-
sistent and expeditious EB-5 adjudications.

Processing times have improved significantly as a result of these
changes. One year ago, it took USCIS an average of 14 months to
process a regional center proposal. It now takes 4 months. The av-
erage processing time for individual investor petitions has dropped
from 7 months to 4 months and the processing time to remove the
conditional status of permanent residents has dropped from over 18
months to 6 months.

There are currently a total of 60 approved and active regional
centers present in 24 different U.S. states, inclusive of the District
of Columbia. This is an increase from 23 regional centers a year
ago. The list of active regional centers is posted on the USCIS
Website and is updated anytime there is a change.

USCIS has developed an e-mail account at
uscisimmigrantinvestorprogram@dhs.gov for external EB-5 stake-
holders to use when seeking general EB-5 program information,
inquiring about the status of pending cases, or requesting the expe-
dition of a pending EB5 case.

USCIS has undertaken a series of initiatives to provide further
transparency and streamline the adjudications process. Currently,
there is no official application form for the regional centers’ pro-
posals or subsequent amendments, and, thus, no fee is charged for
these filings.

Adjudications of regional center proposals are highly complex
and time-consuming for USCIS personnel. USCIS has drafted a re-
gional center application form which is in the process of being
cleared for use. Further, a fee study is currently underway to de-
termine the appropriate fee to collect for the adjudication of the re-
gional center proposals.

USCIS believes that the transparency in the administration of
this program is critical to its success. To this extent, USCIS is
holding quarterly meetings with external EB-5 stakeholders, to in-
clude the gentlemen to my left, to discuss any pending EB-5 issues
or concerns that have surfaced in the program and to provide addi-
tional clarification and guidance as needed regarding the adjudica-
tion and/or processing of EB-5 petitions and related applications.

USCIS notes that the uncertainty of whether the program is ex-
tended poses operational challenges for USCIS, as well as a trou-
bling concern among the EB-5 stakeholder community. When the
pilot program was scheduled to sunset without further legislative
action by Congress, USCIS had to advise stakeholders of the steps
it would take to hold pending regional center cases in abeyance for
a finite period pending further congressional action.

USCIS also advised EB-5 stakeholders that it would have to re-
ject any future regional center proposals and associated regional
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center I-526 individual investor petitions submitted after the sun-
set date. The uncertainty as to whether the immigrant investor
pilot program will remain a viable vehicle for immigration to the
U.S. through investment hampers marketing efforts by regional
centers to attract prospective immigrant investors and also creates
unease and apprehension among the existing regional centers as to
whether their business plans will come to fruition.

If the program is not permanently extended or, at a minimum,
the President’s budget request to extend the pilot program for
three more years is not enacted, then further uncertainty would be
created among the EB-5 stakeholder community.

Once again, thank you for the opportunity to be here today and
for your support of this program. I am happy to answer any of your
questions that you may have.

[The prepared statement of Mr. Kruszka appears as a submission
for the record.]

Chairman LEAHY. Thank you. Thank you very much. Our next
witness is Stephen Yale-Loehr. Stephen Yale-Loehr is the executive
director of Invest in the USA, a trade association of EB-5 Immi-
grant Investor Regional Centers. Mr. Yale-Loehr has been prac-
ticing in the field of immigration law for over 25 years; author of
a multi-volume treatise on immigration law; teaches at Cornell
Law School. He is also counsel to Miller Mayer in Ithaca, New
York.

Mr. Yale-Loehr, please go ahead, sir.

STATEMENT OF STEPHEN YALE-LOEHR, EXECUTIVE
DIRECTOR, INVEST IN THE USA

Mr. YALE-LOEHR. Chairman Leahy, Senator Sessions, Senator
Franken, thank you very much for inviting me to testify. I plan to
do four things in the next 5 minutes.

First, I will summarize the EB-5 program. Second, I will sum-
marize the economic benefit that the program is bringing to the
United States already. Third, I will identify some problems that
hamper the current EB-5 program. Fourth, I will offer some rec-
ommendations to improve the EB-5 program so it can achieve its
true potential.

First, a short summary of the EB-5 program. Congress created
the fifth employment-based preference category, which is why it is
called EB-5, in 1990. Investors have to invest in a U.S. company
and create or save 10 jobs for U.S. workers to be able to get a green
card. They have to invest at least $500,000 in a rural or high un-
employment area.

To encourage immigration through the EB—5 program, Congress
set up a pilot program in 1992 that sets aside 3,000 of the 10,000
EB-5 green cards each year for people who invest in so-called re-
gional centers. That part of the EB-5 program is very successful.
The USCIS estimates that 91 percent of all people who get EB-5
green cards do so through regional centers, not in their own compa-
nies.

As the USCIS has just testified, there are 60 regional centers
that are approved and 40 more that are pending. So within a year
from now, there will be 100 regional centers around the country
stimulating our economy.
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Second, the economic impact of the EB-5 program. As Senator
Sessions has already pointed out, in 2003, the GAO reported that
the EB-5 program has been underutilized. Nevertheless, even
though it has not been used very much, it still had managed to
stimulate $1 billion of investments in the United States. That num-
ber has significantly increased in the last 5 years since that report.

My written testimony includes several examples of current
projects that regional centers are doing around the country. Just
those examples alone will create tens of thousands of jobs for U.S.
workers in the next few years.

These examples illustrate that although the EB-5 program is
small in terms of the numbers of people coming to the United
States, it packs a powerful economic punch. If all 10,000 EB-5
green cards were used each year, that would be $5 billion that
would be invested in the U.S. economy each year.

Yet, there is a lot more beneficial impact to the EB-5 program
besides just the investment by the investors. EB—-5 investors also
buy houses here. They send their children to private universities
here. They pay taxes here. They invest in the stock market. They
make other investments. For example, I know one person who is
bringing $15 million of his family wealth to the United States as
an EB-5 investor.

EB-5 investments also fuel large projects that otherwise would
not get off the ground. For example, one regional center in the Dis-
trict of Columbia is poised to prime $1 billion worth of real estate
investments just here in the local economy. All these projects will
produce thousands of jobs at no expense to the U.S. taxpayer.

Congress and the immigration agency should view the EB-5 pro-
gram really as an economic stimulus tool, not primarily as an im-
migration program.

Next, I want to talk about some problems with the current EB-
5 program. First, as the other witnesses have pointed out, we need
to make the EB-5 program permanent. The lack of permanency de-
ters investors from investing in the United States. They are not
sure whether they are going to be able to keep their green card if
the program goes away.

I thank Senator Sessions and Senator Leahy for their leadership
in trying to make sure that we have a permanent extension and
I hope that a permanent extension is included in the final DHS ap-
propriations bill.

Second, USCIS should process EB—5 cases more quickly. As Mr.
Kruszka has already pointed out, EB-5 processing times have im-
proved recently, and I thank him for that. But they are still erratic.

One investor in a regional center may have his project approved
in 2 months, while another investor in the exact same project may
have to wait 6 months. This delays money getting to the project
when it is needed.

The USCIS should allow immigrant investors to pay an addi-
tional fee to get their cases processed more quickly. When they are
investing $500,000 to get a green card, they are happy to pay an-
other $1,000 or $2,000 to get their green card more quickly.

Next, the USCIS should provide greater clarity on key issues.
EB-5 regional centers are concerned that there is not a lot of clar-
ity in the EB-5 process. Although the USCIS is working hard to
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provide more clarity, there are still a number of issues that remain
unresolved.

For example, even after the USCIS approves a regional center’s
job creation methodology as part of the regional center petition
process, the agency nevertheless often issues requests for evidence
to individual investors who are investing in that regional center
questioning that same methodology.

USCIS should give regional centers the option to have their new
projects in an already approved regional center an opportunity to
sit down with the USCIS to go over the project and resolve project-
general issues so that they can be resolved and out of the way be-
fore the first investor actually invests in that project. This would
make EB-5 processing quicker and provide more certainty.

Next, the USCIS or Congress should resolve certain ambiguities
in what we mean by rural or high unemployment. The immigration
statute defines a targeted employment area as either an area that
has an unemployment rate that is 150 percent of the national un-
employment rate or is rural.

But a high unemployment rate may change over time and that
can hurt large projects that take more than 1 year to try to get in-
vestors to go into that project. The USCIS or Congress should
specify that if a project qualifies as high unemployment when it
starts, it should be grandfathered as high unemployment through-
out the project, until the last investor has invested in that project.

Lastly, the U.S. Government should promote the EB-5 program.
It does little good to have a program if foreign investors do not
know about it. The USCIS should work with the Department of
Commerce to promote the EB—5 program overseas.

Thank you very much for your time and I look forward to your
questions.

[The prepared statement of Mr. Yale-Loehr appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much. Our next witness is Bill
Stenger, William Stenger, whom I know well, along with his estab-
lishment. Many times, we have worked together on EB—5 matters,
traveling abroad and educating investors about opportunities in the
United States. He is currently the president and chief executive of-
ficer and co-owner of the Jay Peak Resort in Jay, Vermont.

He has been chairman of the Vermont Ski Area Association for
the past several years, was chairman of the Vermont Travel Coun-
cil from 1998 to 2007. He was instrumental in creating the
Vermont Regional Center.

Looking in the Caledonian-Record, which is an area newspaper,
yesterday, he was speaking about designing biotech jobs. He is
quoted as saying Jay Peak is one of the most successful EB-5 de-
velopments in the country.

I am not saying anything different than I haven not said before,
but I agree with that. Please go ahead.

STATEMENT OF WILLIAM J. STENGER, PRESIDENT, JAY PEAK
RESORT, JAY, VERMONT

Mr. STENGER. Mr. Chairman, Senator Sessions, Senator
Franken, it is a pleasure to be with you today and I am pleased
to share with you my perspective of our EB-5 Regional Center Pro-
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gram and how it has affected my employees, my community, and
the State of Vermont.

My company, Jay Peak, was founded in 1955 as a winter-only ski
resort. We are located three miles from the Canadian border. Mr.
Chairman, as you said in your opening remarks, it is the Northeast
Kingdom, a term that former U.S. Senator George Aiken coined
many, many years ago as one of the beautiful parts of Vermont.

Jay Peak is one of the most significant employers in Orleans
County, a place of great rural agricultural character, beautiful
mountains and streams, but it is also the home of the most signifi-
cant poverty and economic challenge of any region in the State.
Every socioeconomic indicator that we measure is worst in our
county. Unemployment, drug abuse, spousal abuse, child issues are
most serious there, and it is all because of economic challenge.

However, despite these issues and the most profound economic
issues that we have seen in generations in Vermont and the nation,
I am very optimistic about the future of our community and its citi-
zens.

We are seeing at our facilities the significant creation of the big-
gest positive life-changer a person needs—a job, a job that will sus-
tain them and their families with benefits and a future that in-
spires and rewards their economic and human spirit.

We are seeing this employment creation at Jay Peak and our
surrounding communities in this terribly troubled economy solely
because of the EB-5 foreign investor program. In today’s economy,
what is strangling the small business community in Vermont and
nationally is the lack of access to capital. Affordable capital is al-
most nonexistent in this marketplace.

However, through the EB-5 regional center pilot program, at Jay
Peak, we are well on our way to raising $100 million of equity cap-
ital. This capital will help us build year-round facilities that we
desperately need in order to be competitive, but, also, it helps us
create full-time opportunities for so many citizens throughout the
northeastern part of Vermont, where we have the highest unem-
ployment communities.

Senator Franken, you mentioned that this is a win-win program.
It certainly is. It is a win for Jay Peak because we can build the
things we need. It is a win for the investor because they get to
come to this country and find a new life. It is a win for the govern-
ment because we are creating tons of jobs in our whole area. So it
is truly a win-win-win situation.

I have personally met almost every investor that is participating
in the Jay Peak program. They are a group of wonderful people.
I can tell you that their equity investment is changing our region
in a profound and positive way and once in the United States, they
will continue to do so, being contributors to their communities and
continuing to invest in their daily lives.

Without the EB-5 source of affordable capital, none of this sig-
nificant economic growth would be taking place in Jay Peak or in
our region of the United States. I have had the opportunity to trav-
el around the world, visiting various countries in promotion of Jay
Peak’s program and I have had the opportunity to meet other busi-
ness opportunities.

VerDate Nov 24 2008  08:50 Feb 02, 2010 Jkt 054559 PO 00000 Frm 00013 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1 PsN: CMORC



10

There are many, many small business opportunities in Vermont
that can benefit from the EB-5 program. I met Alex Choi in Korea
a couple of years ago and we are now working together on bringing
a biotech research, development and manufacturing facility to the
northern tier of Vermont, something that you would have thought
a few years ago would be an impossibility. But it is a real possi-
bility now and it is a tangible thing that we are working on right
away.

Steve Yale-Loehr made some important points and I would like
to emphasize one, and, of course, it is the permanency of the pro-
gram. Mr. Chairman, I compliment you for the leadership and Sen-
ator Sessions, as well, for supporting the permanent aspect of this
program.

Without that, programs will not be able to plan and investors
will not be able to consider their futures correctly and, frankly, CIS
will not be able to really address the issues on a continuous basis.
If this program is made permanent, the projects will be better.
They will be better planned. The investors will know how to plan
their lives and focus on a program that they know can work, and
CIS will be able to better plan its future from a staffing level and
an administrative level.

So permanency is vitally important in this. A 3-year extension
and a 5-year extension, that would help, but permanency is the an-
swer to the success in the future.

In conclusion, Mr. Chairman, distinguished members of the Com-
mittee, this country needs all the equity investment it can get right
now. The EB-5 program is a wonderful example of an economic
stimulus that is tax-free, not a burden to anyone, and has nothing
but good benefits for all involved.

I thank you very much for giving me the opportunity to be with
you today. Thank you.

[The prepared statement of Mr. Stenger appears as a submission
for the record.]

Chairman LEAHY. Well, thank you. Thank you for coming down.
You have come down and helped before. You mentioned Senator
Sessions’ support. I cannot emphasize enough that in passing the
extension on the Senate, it was essential that Senator Sessions was
involved and was supportive of that, because it was as an amend-
ment to a bill of his.

So I do want to applaud him on that. It was a bipartisan effort
and we just want to now make sure we get it through both parties.

Michael Dougherty, do you pronounce it Dougherty?

Mr. DOUGHERTY. Either way is fine, Senator, Dougherty, Dough-
erty, it works.

Chairman LEAHY. Which do you prefer?

Mr. DOUGHERTY. I do Dougherty.

Chairman LEAHY. I have found, when I go to Ireland, that Leahy
is pronounced about four different ways, depending upon where it
is. He is the director of Immigration Control for Raytheon Home-
land Security. Until recently, Mr. Dougherty served as the Om-
budsman of U.S. Citizenship and Immigration Services.

Of course, all of us on the Committee know him because he used
to be counsel to Senator Kyl and what was then called the Sub-
committee on Terrorism, Technology and Homeland Security, if I
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am correct. So we welcome you back. It is good to see you again.
Thank you for joining us.

STATEMENT OF MICHAEL DOUGHERTY, FORMER
OMBUDSMAN, U.S. CITIZENSHIP AND IMMIGRATION SERVICES

Mr. DOUGHERTY. Thank you. Chairman Leahy, Ranking Member
Sessions, Senator Franken, it is a pleasure to be with you. I will
clarify for you a little bit what the Ombudsman’s office does. Con-
gress created that office within the Homeland Security Act in order
to look into U.S. Citizenship and Immigration Services and to de-
termine where the problem areas were and to suggest solutions
and make formal recommendations to USCIS, which would then be
transmitted to Congress in an annual report.

The Ombudsman’s office has recently done that. On June 30, the
office gave a report to Congress that illuminated much of the work
that it had done in the prior year and suggested new activities that
USCIS could look into to improve benefits.

I am not appearing today as a Raytheon employee. I am cur-
rently working with Raytheon, but my testimony is limited to my
role as a former Ombudsman and I should not be regarded as ex-
pressing the views or opinions of the Raytheon Company, affiliates
or employees.

I respectfully request that the Ombudsman’s EB-5 report from
March of 2009 and USCIS’ response be included in the record.

Chairman LEAHY. Without objection.

[The information appears as a submission for the record.]

Mr. DOUGHERTY. Thank you. One of the things that I learned
when I was the Ombudsman is that USCIS is at its very best when
it directly communicates with people. This includes individuals who
are trying to come to the United States and obtain lawful perma-
nent residence.

In this perspective, within the regional center program, it is
going to be the ability to reach out to stakeholders and to explain
to them clearly what the rules are. We need clear rulemaking to
come out of USCIS to benefit the program, and USCIS should
make every effort to engage the people who are putting significant
amounts of money at risk in the EB-5 program to engage in that
type of dialogue.

Folks who are putting $500,000 down would probably benefit
from engaging the agency ahead of actually filing their petition. I
think it would be good for the California Service Center to
proactively engage those people so that they can understand what
their plans are, how the financing is going to occur, and to elimi-
nate doubt going into the application itself.

If USCIS is able to do that, I think it is going to reduce the over-
all work for USCIS. They will not have to send out requests for evi-
dence to clarify what an application meant. They are not going to
ask other questions that are going to slow the entire process down
for both the Department and for the investor.

I think that is key and one of the things that I pointed out in
my written testimony was that if you are going to engage in that
type of communication, you are going to eliminate a lot of wasted
time and money, both for the government and for the investor.

VerDate Nov 24 2008  08:50 Feb 02, 2010 Jkt 054559 PO 00000 Frm 00015 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1 PsN: CMORC



12

The integrity of the program is always going to be protected
when you have clear, definitive rules that everyone understands.
USCIS should engage in that type of rulemaking now.

I understand that USCIS is very taxed with other things that
they have to do, they have other regulations to write, they have
mandates coming out of the administration that they have to pur-
sue, but I think now would be a very good time, if the amendment
is successful, if we get it in the appropriations, that this becomes
a permanent program, it is going to allow us to do that type of
rulemaking. Now is the time to do that.

If folks are going to stake significant amounts of money on com-
ing into the United States, they need to know clearly what the
rules are.

Communications from the California Service Center have, in the
past, been outstanding. I have talked to a lot of folks that are in
the high end immigration business, trying to get foreign nationals
of extraordinary ability into the United States, and they had great
things to say about how California did business back in the day.

A lot of it, though, had to do with a customer’s ability to pick up
the telephone and to make a call and talk to some live person who
has got subject matter expertise. I think that is the best way for
an agency like USCIS to operate. I know that poses operational
challenges for USCIS, but at the same time, I think it is a good
way to do business.

In making these comments, I am aware that USCIS does a sig-
nificant amount of work with customer outreach. Their customer
service, I think, is outstanding. If they can just do more of it, it will
benefit everyone.

One of the things that was observed by the Government
Accountibility Office is that qualifying a person for EB-5 status is
one of the most complicated subspecialties in immigration, because
a sophisticated knowledge of corporate tax, investment and immi-
gration law are required.

It is a complex area. It is complex for people to file these applica-
tions. It is also very complex to adjudicate them. The better your
training is for your USCIS adjudications officers, the faster they
are going to be able to work, with greater accuracy, to protect the
integrity of the entire process.

If USCIS is going to rely on modeling to prove indirect job cre-
ation, USCIS employees should actually be trained in how models
are put together.

Business modeling is very important. It is a growing area. It
helps you avoid mistakes. It helps you to predict effects. If USCIS
is able to put a modeling curriculum together for those adjudica-
tors, that will benefit everybody in the long run.

Thanks again for the opportunity to testify today.

[The prepared statement of Mr. Dougherty appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much. Senator Sessions and
I were just commenting here. We both agree, if it is going to work,
the need is there to make it permanent. If I am an investor in an-
other country, I am not about to put my money in here if I think
it may get yanked out.
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I think it will be permanent, but if you are the one writing the
checks, you may want more than that to go on. The United States
is a great place to invest, but they may look at our neighbor to the
north as a place to invest. I think we have to make it permanent
if we want it to work, and most of us want it to work. That is a
bipartisan feeling.

Ron Drinkard is the director of the Alabama Center for Foreign
Investment. That was created under the EB-5 employment cre-
ation visa program. He has over 34 years of experience in economic
development and banking; served both as vice president for Indus-
trial Development AmSouth Bank and for Southwest Bank-
Wachovia.

Glad to have you here and I will yield to Senator Sessions, who
has some comments.

Senator SESSIONS. Thank you. Mr. Drinkard, we are glad that
you are here. I know you have been very active an advocate for this
program. You know it well. You know how it plays out in the real
world. We are glad you are here, glad to have a Troy University
graduate, even though you got a banking degree from LSU. We will
forgive you for that.

I look forward to your testimony. You have got some suggestions
for us and I look forward to those.

STATEMENT OF RON DRINKARD, DIRECTOR, ALABAMA
CENTER FOR FOREIGN INVESTMENT

Mr. DRINKARD. Thank you, Senator Sessions. Mr. Chairman
stepped out, but we appreciate the opportunity to be here. Senator
Franken, I am a fan of yours in your prior life and we do appre-
ciate the interest that you are expressing in the program by virtue
of your presence here today.

As the Chairman mentioned, I am director of the Alabama Cen-
ter for Foreign Investment, which is a regional center covering the
entire State of Alabama. Senator Sessions, in the Chairman’s ab-
sence, if you do not mind, I may deviate a little bit from the testi-
mony I submitted and take maybe a less rigid approach in my com-
ments.

Senator SESSIONS. That is fine. I am sure the Chairman will
make your remarks a part of the record, and I think that would
be appropriate.

Mr. DRINKARD. Thank you.

Senator SESSIONS. Tell us what you think.

Mr. DRINKARD. My partner, Boyd Campbell, is an immigration
lawyer with 20 years experience. I have 34 years of experience in
banking, economic development, and governmental relations. Be-
tween the two of us, we really thought that we could solve any
problem that we ran into regarding the EB—5 program.

Not only were we wrong, but 2 years down the road, we are still
learning something knew and important about this program vir-
tually every week. It was pointed out by Mr. Dougherty, next to
me, he mentioned difficulties and complex. That is so very, very
true.

Mr. Kruszka pointed out the need for additional resources and
more training; also, very, very important. The two fit together al-
most perfectly. Let me say this about Mr. Kruszka, too. We have
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had a tremendous working relationship with Mr. Kruszka and his
colleagues, Kevin Cummings and Joe Whalen. We could not ask for
more support from these individuals than we have received.

In my opinion, we have got the best people we could have in
those positions, but, unfortunately, there are some situations
where, in my opinion, their hands may be tied where they may not
be able to do some of those things that they would like to do to
make this program more user-friendly, and I think the key to it is
making it more user-friendly.

There is a tremendous misconception out there. There is a per-
ception that this program is immigration related. It is really not.
This is an economic development program. It virtually has nothing
to do with immigration. It may be this much immigration, but it
is this much economic development.

In addition to that, we have the greatest opportunity that we
could ever have to play some role in the recovery of this nation’s
economy and the best part of it all, it does not affect our tax dol-
lars. Our taxpayers do not have to spend one penny on this.

We are currently spending tax dollars doing many things that
this program can do and can do very effectively at no cost. But
there are some things that we could consider that would perhaps
make it easier to do this. You have heard mentioned permanency
of the program. Of course, it is difficult for anyone to consider get-
ting into anything unless they know it is going to last. We do not
get on a plane headed somewhere unless we think it has got
enough fuel in it to get to the destination. Same thing with these
investors.

The preapproval process, if we use that analogy with the plane,
yesterday, when I was going through Atlanta, it occurred to me
that the experience there was very similar to this program. When
I go to the first checkpoint, I have to show a driver’s license or a
passport. Those are preapproved things that our government has
provided, which gets me past that.

If we can have preapproved projects, we get past that first point
quickly and it is going to save a lot of time and a lot of money on
the part of the government regarding these adjudicators at the
California Service Center. If that project can be approved, that pro-
posal, that PPM, does not have to be reviewed in every case.

They can look it and they can see it has been approved and they
can spend their time doing on something very, very important,
checking out that individual. Just like going through that airport,
none of us wants to get on a plane with someone that could be
harmful to us or the other passengers. Same with this program.

None of us want anyone involved in this program that is going
to do any harm to U.S. citizens. Look at it like this. When your
baggage goes through that x-ray machine like mine did yesterday,
they took a pretty close look at it and if there is anything in there
suspicious, they are going to pull me aside and take a look at it.

The same thing will happen in this program. If there is anything
in that documentation that throws up a yellow flag, they are going
to stop them. They are going to take a look at it. None of us in-
volved in this program have anything more on our mind than secu-
rity and making sure this program works.
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Now, I mentioned, in making it work, the permanency of the pro-
gram. There are some other things, and let me also say this. There
are a lot of opinions and things that are discussed here today from
those of us representing very, very different roles in the EB-5 pro-
gram, but every issue is uniform and it is across the board. We all
are experiencing them.

As most of you know, this program has had some problems—had
problems back in the 1990s. It had a terrible reputation. There
were some people that got involved and we had a lot of problems
as a result of that.

What we have got to do is make sure that we do not allow those
problems to happen again. Not only do we know to overcome that,
we have got to be extremely careful not to let it happen again.

It would be my recommendation that we have something out
there in place to make certain that these regional centers, myself
included, obviously, have the ability and the knowledge to run that
center properly and stay within the guidelines and the regulatory
environment of USCIS, extremely important.

I already mentioned project preapproval, something that we
need. You have heard some of the individuals mention that we
need a longer period of time for the creation of these employees, of
this job creation. As you know, we have to create a minimum of 10
jobs, direct, indirect and induced, for each of these investors.

There are projects, large and small, where this is virtually impos-
sible. There is a planning stage. There are so many things that
have to be done. There are environmental studies in many cases
that could take up to a year on some of these sites.

Chairman LEAHY. In fact, on that, let me pick up on that, be-
cause I have discussed this with Mr. Stenger and what you are
talking about is for an investor to convert a 2-year conditional
green card to a traditional green card, he or she typically has to
show that they created 10 new jobs.

In Alabama, as you pointed out, there could be restrictions, hur-
dles you have to go through. In Vermont, along with the permitting
factor, we can have severe weather. It can be 20 and 30 below zero
during construction season.

So these delays can happen, notwithstanding good faith. Would
you talk to that, Bill? I am thinking the challenges of the weather
and other requirements, what Mr. Drinkard was talking about, too.

How do we get around some of those? You do not want an open
ended process, but how do you get around it within that 2-year re-
quirement? Are there other things we should be doing?

Mr. STENGER. Well, I would support what Ron said about the
planning that has to go on in a project. The better a project is
planned, the better its life is going to be. So often in business, you
see projects that are too quickly planned. People do not think about
the details that go with the project and failure is at the other end.

So proper planning and in our State and I think throughout the
country, environmental permitting at the State and Federal level
are substantial oftentimes. To conceive an idea, do the permitting,
do the planning, build the project, hire the people, grow your busi-
ness and meet some job level within a 24-month period, in today’s
world, I would say it is impossible, even for the smallest of busi-
nesses, to do it correctly.
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We are talking about businesses that are not insignificant. They
are small businesses in most cases, but they have to do the same
planning and work that others do.

Now, the reality of the regional center pilot program regulations,
as they exist today, is that there is no obligation to prove job cre-
ation after 24 months. In fact of law, there is no obligation to do
that within a 24-month period.

What you do need to do is you need to do what you said you were
going to do at the beginning. When we submit our programs to
CIS, they look at them, they give us advice, they approve. In a
sense, they give us direction. We build what we say we are going
to build. We create what we say we are going to create and if we
do that, those jobs are going to occur, because we have done the
economic modeling in advance.

I think if there is an area that we can all work together, it is
probably on making sure the economic modeling is something we
are confident about and feel good about. But if we do that, the job
creation will be there.

In our case, we are a big employer, in a sense, but we are a small
employer in Vermont. But the indirect jobs of these projects are
where so much emphasis really lies, and it is not easy to look at
somebody along the road that is driving past you and say, “That
is a job I created.”

The indirect job creation of these EB—5 programs is profound. So
I would say that within a 24-month period, very difficult to take
a project from an idea to the employment levels that may be ex-
pected. It may take longer. The weather may affect you, the per-
mitting may affect you, and the economy may affect you.

So those are my thoughts, Mr. Chairman.

Chairman LEAHY. Let me ask Mr. Kruszka about that, because
we have been talking about the fact that a large number of the
visas authorized are never used, but we know that there is sub-
stantial growth in popularity for the regional center program.

What is the biggest impediment to growing this program? I
would like to see these visas used. What tools can we give you from
the Congress to make it possible to move and create them? Do we
have to look at the 2 years? What is your analysis?

Mr. KrUSzZKA. I think the biggest impediment right now is the
fact that the program is not permanent and that has sunsetted sev-
eral times. That has created an operational problem for us, an
unease in the stakeholder community, and it is hard to attract the
investors that way.

I hear what Ron Drinkard and Bill Stenger are saying about the
2-year job creation memo. We set that limit at 2 years and I think
that if that is an issue for the projects, and I hear that it is, we
have been hearing it for a while, we think that it would help if
Congress would actually clarify the language for us, because it
seemed to be moot on that point.

Everything else in the immigration realm, you need to remove
your conditional residence within 2 years and if you are filing with-
in that 2-year period, we expect that you have to follow through
with your investment, which the investment is one part and the
other part of it is creating the 10 jobs. I think that causes some
problems for everyone.
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Chairman LEAHY. Mr. Yale-Loehr talked about business plans
and the preapproval by the agency. The approval process for a
given project would be, as I understand, separate than the immi-
grant investor petition process.

Did I state your position correctly?

Mr. YALE-LOEHR. Correct.

Chairman LEAHY. What kind of benefits do you see coming from
that? I am thinking working from the stakeholder side of the equa-
tion. Does it result in USCIS adjudicating quicker?

Mr. YALE-LOEHR. I think, as the other witnesses have pointed
out, it makes everything more efficient. If you have more talking,
more dialog between the stakeholders and USCIS, then you can re-
solve problems up front. Right now, the regional center gets ap-
proved as a general regional center, but they do not necessarily
have a project in mind when they are approved.

So then they put together a project. They look at the regulations.
They try to anticipate what they think is going to work, but they
do not have a chance to dialog with USCIS in advance. Instead, the
first investor in that project is sort of the guinea pig as to whether
the project itself meets the EB-5 program requirements.

That is an inefficient use of the regional center’s time of USCIS’
time. If you can have dialog up front and say, “OK, this is what
we want to do. We want to do this building in the District of Co-
lumbia. We want to do this ski resort in Vermont, but we think we
want to do it this way. Is this OK,” and USCIS says, “Well, you
ought to change something along these lines,” the regional center
is happy to change them up front.

They want to make it work. They are partners with the USCIS.
If you get that taken care of up front, then the USCIS can spend
its time, as Mr. Drinkard pointed out, looking at the individual in-
vestor and that he or she earned his money correctly.

So it makes everything more efficient if you have more dialog up
front and the preapproval process is one way to do that.

Chairman LEAHY. Thank you very much. I will submit a couple
questions for the record.

Senator Sessions.

Senator SESSIONS. Thank you. Mr. Drinkard, would you share for
us the kind of inquiries you get and the nature of the investors and
what their motivations might be and how this program ideally
should work?

Mr. DRINKARD. Yes, sir. Thank you. Again, I will start out by
saying it is an economic development program. In Alabama, we
have numerous job clusters, which includes everything from agri-
culture, high technology, light manufacturing, heavy manufac-
turing, schools, resort amenities, hotels, golf courses, even cruise
ship lines, virtually anything that can create jobs, employ people.

So we have a very wide variety. As a result of that, we look at
numerous projects that would like to be considered for EB-5 fund-
ing. But the big problem or one of the biggest problems we have
is these people, as has been pointed out and forgive me for just re-
iterating it, but these people, in so many cases, are hesitant to get
involved if this thing is not going to last.

For the past year or so, we have been put on a CR, continuing
resolution, for just a few months. Prior to that, we had been consid-
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ered 3 to 5 years. This is something that needs to be made perma-
nent in order for us to get more attention from these people.

Senator SESSIONS. Just to get a little more background, what is
%tkthag attracts, say, an investor to this program? Why would they
ike it?

Mr. DRINKARD. What attracts the best, our experience has been,
first and foremost, is the green card. The second is the return of
their initial investment at the end of a 5-year period, unless it is
an equity investment, of which it would be a different term.

Third, any return on that investment during that time, those
funds are invested in a regional center project.

Senator SESSIONS. So these provide incentives to make people be
interested in the program. Mr. Kruszka, does it have any impact
on a major CEO of a company, international corporation, that
builds a plan in Alabama or any state? Can they access the bene-
fits of the immigration provisions?

Mr. KrRUSZKA. They can. Currently, though, it is difficult to do a
large project the way the program is set up.

Senator SESSIONS. I just know an example of a major inter-
national corporation and the individual wanted to be an American
citizen and was hiring 4,000 Americans, Alabamians, to work in his
plant and it took a while to get it.

So this necessarily would be the vehicle that individual would
use to become an American—green card, permanent resident, per-
haps a citizen later.

Mr. KrRUszKA. Yes. They could do that.

Senator SESSIONS. They could use this program.

Mr. KRUSZKA. Yes, they could.

Senator SESSIONS. Mr. Yale-Loehr, did you have any comment on
that, on whether that is a wise policy?

Mr. YALE-LOEHR. It is a wise policy. If the CEO is bringing that
many jobs to Alabama, then certainly they should be able to get a
green card and the EB-5 program is one way to do that.

But as you have seen from the various witness testimonies, it is
not easy for anyone to get an EB-5 visa right now and the question
is how can EB-5 regional center stakeholders work with the agency
and with you to try to make the program achieve its true potential.

Senator SESSIONS. You do not seem to count in your numbers—
I know one plant in Alabama recently, a few years, was a $1 billion
investment, 4,000 employees at the main automobile plant.

You are not counting those as part of this program, obviously.
Your numbers would be higher, I think, if you were counting that
kind of foreign investment.

Mr. KrUSZKA. Well, it would have to be approved and it would
have to—I am not sure which automobile plant you are talking
about, but the investors would have to come forward and the way
the program is set up right now, they would probably have to stag-
ger the investors to be able to create that many jobs in the time-
frame that is currently set up in the program.

Senator SESSIONS. Mr. Drinkard, do you have a comment?

Mr. DRINKARD. Senator Sessions, I agree with those comments.
It is a little more complicated in that in a project that large, you
are going to have a minimum of a 2-year construction period. Now,
it gets a little fuzzy on how you include construction workers.
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It is my understanding, and Mr. Kruszka can address this much
better than me, but there is a possibility to include indirect and in-
duced jobs that are created by those temporary construction work-
ers.

There is also the possibility, if those construction workers have
been there or if those positions have been there for 2 years or more,
that those jobs can be included. For instance, if you have got a very
large manufacturing facility that has 2,000 construction workers 2
years or more, then it gets a little hazy whether you count just
those workers or whether you count those workers and the induced
and indirect with them.

Those could help get the funds into the program quicker, but at
the same time, take into consideration that these——

Senator SESSIONS. But apparently, when they make their deci-
sion, they do not access this program.

Mr. DRINKARD. They cannot get the funds, Senator. That is just
it. The funds will go into an escrow account and until that 1-526
petition is approved, the funds do not break escrow.

So these petitions could be approved at different times, which
could hold up those funds for that project. That company may be
very hesitant and unable to depend on those funds, not knowing
when they are going to get them.

Senator SESSIONS. Mr. Kruszka, some critics have said that this
program amounts to the selling of a national birth right or could
allow people to abuse the system, have governmental moneys from
foreign countries come in for spying or other intelligence interests
that they might have.

Do you have any thought about that? I do not believe that is a
legitimate complaint, but what would you say to those complaints?

Mr. KrRUsZKA. We have heard those complaints before, Mr. Sen-
ator, but we have not been able to verify any of that being an issue
in the program. We do verify where the money is coming from and
that is an extensive process between the investor in the petitioning
process, and we have not had a problem. I do not think that is an
issue with this program.

Senator SESSIONS. Do you have a fraud rate and is there any-
thing that can be done to reduce any fraud that might occur?

Mr. Kruszka. We do not have the same fraud that was men-
tioned in the early 1990s that somebody mentioned earlier today
that we are aware of. We are looking for fraud. We do have fraud
units in the center to review fraud, if fraud is apparent. But I am
not aware of any large-scale fraud scheme in any of the EB-5 in-
vestment schemes.

Senator SESSIONS. Mr. Drinkard, you note that we need to make
the regional center move from pilot program to permanent pro-
gram. I would just note that I am glad Senator Leahy is going to
be on the conference committee and maybe he can—that is really
critical.

We have got to have some other folks come along on the House
side to get this thing done. Mr. Chairman, I am glad you are there.

Chairman LEAHY. Senator Franken.

Senator FRANKEN. Thank you, Mr. Chairman. I would like to
thank both you and the Ranking Member, Senator Sessions, for en-
couraging making this program permanent. I want to learn a little

VerDate Nov 24 2008  08:50 Feb 02, 2010 Jkt 054559 PO 00000 Frm 00023 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1 PsN: CMORC



20

bit about it. Basically, I understand there are 24 states that have
regional centers and Minnesota is not one of them. Iowa, South Da-
kota and Wisconsin do.

So basically, I want to kind of know how to get in on this, be-
cause I do believe it is a win-win. How does an EB-5 regional cen-
ter start? Does it start with a project? For example, how did yours
start, Mr. Stenger?

Mr. STENGER. Actually, Senator, the Chairman and the then
Governor of Vermont, Howard Dean, in 1997, we collaborated on a
project for Jay Peak, but when we got to the point of determining
what should the regional center be, “the Secretary of the Vermont
Agency of Commerce and Community Development, a fellow by the
name of William Shouldice, called me and he said,” “Do you see
any reason why the whole state should not be a regional center?”

I said, “I do not see any reason why it should not be.” The entire
State of Vermont is a regional center. Now, I am not here to give
you advice, but that is one point I might suggest.

Senator FRANKEN. So it started with you and the Senator and
the Governor saying, “Let us do this.”

Mr. STENGER. Let us do this and, in our case, we are a statewide
regional center and one of the few.

Senator FRANKEN. How did you attract your first investment?

Mr. STENGER. We put together a project that would be a job cre-
ator, that would help us create and develop services that we did
not have. We put together a marketing plan. We started to reach
out to places in the world where we knew people were interested
in coming to the United States.

Our first market was the United Kingdom and I would say in our
first project, about 60 percent of our investors are from the U.K.
Many of them, frankly, just want to move to the United States
where it is warmer, parts of the United States that are warmer.

Senator FRANKEN. So I take it they can live not in the regional
center itself.

Mr. STENGER. They can live and work anywhere in the United
States they wish.

Senator FRANKEN. Hence, a warmer place.

Mr. STENGER. The investment goes into our job-creating program
and I recommend that you work with your state economic develop-
ment department and you would do a lot worse by mirroring
Vermont.

Senator FRANKEN. Professor Yale-Loehr.

Mr. YALE-LOEHR. I actually had a phone conversation with some-
body from the Minnesota Economic Development Agency about 2
months ago inquiring about setting up a regional center in Min-
nesota. So I can put you in touch with him and we can see how
we can get going a regional center in Minnesota.

Senator FRANKEN. Obviously, you are the kind of person, Mr.
Stenger, who knows how to find these people. When you said we
started looking where we knew there were people who wanted to
come to America and had money to invest, how do you know that?
How did you know that?

Mr. STENGER. Well, Senator Leahy was referring to Canada.
There are immigration seminars around the world where Canada,
New Zealand and Australia collaborate together and I went to Lon-
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don to observe one of these seminars and I was amazed at the
thousands of British citizens who attended this seminar to learn
about immigrating to Canada, New Zealand and Australia.

It is a process. We did not go from knowing everything about
where the market is to being there. It will take time. But believe
me, Canada, New Zealand and Australia are in the business of
finding capital and they are out there.

Senator FRANKEN. And what is a regional center physically? Is
it?an office within the state’s economic development office? What is
it?

Mr. STENGER. In our case, the Department of Commerce in Mont-
pelier, our capital, they are responsible for overseeing the regional
center and they are our go-to sponsor, so to speak. When we have
a project, whether it is a biotech research idea or a hotel or some
other small business, you would go to the Department of Com-
merce, run your ideas past them.

If they feel it is consistent with what the spirit of the regional
center is all about, they may communicate with CIS and let them
know that this is a bona fide project in their eyes and then you can
move forward.

Senator FRANKEN. Thank you.

Mr. STENGER. Thank you.

Chairman LEAHY. I should note, when you mentioned the weath-
er, Senator Franken and I are not concerned about the weather.

Senator FRANKEN. We have beautiful summers, lovely falls, and
wonderful springs and Minnesotans have learned to adapt to win-
ter by wearing warm clothes.

Chairman LEAHY. A lot of warm clothes.

Senator FRANKEN. Well, not necessarily. There has been a lot of
technology in Thinsulate and other things that make Minnesota an
incredible place to live and do business.

Chairman LEAHY. Let us ski Vermont.

Senator FRANKEN. We do not have mountains. We have other
things. We have lakes, beautiful lakes, fish.

Chairman LEAHY. This could degenerate beyond one evening.
Senator Sessions, unless you have further questions, I am going to
put—I will close up. I do have submissions from both Mr. Stenger
and Mr. Yale-Loehr. Mr. Stenger has asked that several letters
from contractors and other businesses around Vermont be included,
and they will be part of the record.

[The letters appear as a submission for the record.]

Chairman LEAHY. Mr. Yale-Loehr has asked that several letters
from regional centers across the country be placed in the record,
and they will be.

[The letters appear as a submission for the record.]

Senator SESSIONS. I would just note and observe that Canada,
New Zealand and Australia have thought a lot about immigration
policy and a more merit-based point system is what they use and
they are, wisely, I think, looking for investors who will create jobs
in their country, and we can do better about that.

Mr. Yale-Loehr, do you think that our program is competitive
with, say, the Canada program that has been ongoing for quite a
few years? I think they are very happy with it. Just how would you
compare the two programs?
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Mr. YALE-LOEHR. Well, I know the EB-5 program in the United
States has not raised nearly as much capital as in Canada, for ex-
ample. I am not an expert on the other immigrant investor pro-
grams, but I know, in Canada, they raised $6 billion coming into
Canada in the same time period that we raised $1 billion.

I think based on the suggestions at this hearing today, there are
a lot of ways that we can make this program in the United States
run more effectively and I think that will do a lot to increase the
number of investors who come to the United States and thereby
help the EB-5 program achieve its true potential.

Senator SESSIONS. Thank you. I appreciate the entire panel. I be-
lieve you have provided valuable information to us. Thank you very
much.

Senator FRANKEN. I just want to thank you all and I will follow
up with Professor Yale-Loehr on the Minnesota contact. Thank you,
Mr. Chairman.

Chairman LEAHY. We are adjourned.

[Whereupon, at 11:20 a.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS
1

Question#:

Topic: | investor

Hearing: | Promoting Job Creation and Foreign Investment in the U.S.:
An Assessment of the EB-5 Regional Center Program

Primary: | The Honorable Orrin G. Hatch

Committee: | JUDICIARY (SENATE)

Question: When creating the EB-5 program, Congress enacted statutes providing that the
initial period of permanent residence shall be for two years, at which time the investor
must file a petition to remove the condition. The purpose of this initial period of
conditional residence is to deter investment fraud.

With respect to the EB-5 Pilot Program, which features regional center affiliated
investments, investors may use reasonable methodologies for estimating job creation.

U.S. Citizenship and Immigration Services (USCIS) may determine what is reasonable
and, on that basis and assuming other eligibility requirements are satisfied, the investor
becomes a conditional permanent resident.

In order to obtain removal of the condition, the investor must demonstrate the investment
was made and that it has been sustained,

Does USCIS expect the investor to prove that the underlying expectations and
assumptions of the job creation methodology have materialized by the time USCIS
adjudicates the petition to remove the condition? To do so would impose an additional
requirement that would unduly burden the EB-5 program and make it less attractive to
prospective investors.

Response: Yes, a regional center affiliated EB-5 petitioner must comply with all
statutory and regulatory requirements; with the exception that instead of the creation of
ten direct jobs, the EB-5 petitioner may be credited with the creation of direct or indirect
jobs. USCIS respectfully disagrees that this poses an additional requirement. The
regional center proposal must demonstrate in verifiable detail that the business plan can
be relied upon as a viable business model. It must be well-grounded in reasonable and
credible estimates and assumptions for market conditions, project costs, and activity
timelines. The business plan and associated economic analysis must persuasively show
that the project’s activities will generate sufficient economic activity in order to create the
requisite jobs within the two year conditional residency time period.
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Question#: | 2

Topic: | models

Hearing: | Promoting Job Creation and Foreign Investment in the U.S.:
An Assessment of the EB-5 Regional Center Program

Primary: | The Honorable Orrin G. Hatch

Committee: | JUDICIARY (SENATE)

Question: The statutory law related to the EB-5 Pilot Program authorizes a regional
center to use reasonable methodologies for determining the number of jobs created,
including such jobs which are estimated to have been created indirectly. These
reasonable methodologies include the use of economic analyses such as RIMS II and
IMPLAN.

1t is my understanding that USCIS finds these models acceptable. These models estimate
the job opportunities that are created as a result of the new economic stimulus (such as
increased sales that are driven by a new capital investment).

If a regional center proposal is based on a general plan for the promotion of economic
growth, and includes general predictions concerning job creation and the jobs predictions
are based on RIMS II or IMPLAN or another similarly-accepted model, why then would
U.S. Citizenship and Immigration Services not approve such a regional center proposal?
Does USCIS require detailed proof that indirect jobs will be of a specific nature and of
the “Nine to Five” variety? :

Response: No, USCIS does not require indirect jobs to be specifically identifiable.
USCIS allows the petitioner to choose the basic economic model it wants to use to
demonstrate the creation of indirect jobs. The number of indirect jobs created in the
model can be expressed as a ratio of direct jobs that will be created, or as the result of the
infusion of capital invested into the project or industry without the creation of direct jobs.
In addition, the jobs created need not be of the “Nine to Five” variety and specific to a
particular employee. By regulation, the full-time employment criterion may be satisfied
by the creation of a full time position involving more than one employee, e.g. through a
qualifying job sharing arrangement. 8 C.F.R. § 204.6(¢).

Question: In other words, if the jobs estimates are focused on a sustained need for a
sufficient number of total labor hours in the economy, as opposed to specific “Nine to
Five” jobs of a particular duration, why would USCIS not approve such a regional center
proposal?

Response: Please see USCIS’ answer to the question above. The proposal must
demonstrate in verifiable detail that the business plan can be relied upon as a viable
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Question#: | 2

Topic: | models

Hearing: | Promoting Job Creation and Foreign Investment in the U.S.:
An Assessment of the EB-5 Regional Center Program

Primary: | The Honorable Orrin G. Hatch

Committee: | JUDICIARY (SENATE)

business model. It must be well-grounded in reasonable and credible estimates and
assumptions for market conditions, project costs, and activity timelines. The business
plan and associated economic analysis must persuasively show that the project’s
activities will generate sufficient economic activity in order to create the requisite jobs
within the two year conditional residency time period.
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Question#: | 3

Topic: | links

Hearing: | Promoting Job Creation and Foreign Investment in the U.S.:
An Assessment of the EB-5 Regional Center Program

Primary: | The Honorable Patrick J. Leahy

Committee: | JUDICIARY (SENATE)

Question: Please clarify for the record the basis of the agency’s purpose in linking the
job creation requirement to the two-year conditional visa period, at both the I-526 petition
stage, and the [-829 removal of conditions stage.

Response: INA § 203(b)(5) creates a class of immigrant visas (EB-5) for individuals who
invest a specified amount of capital in the United States and who will “create full-time
employment for not fewer than 10” qualified employees. INA § 216A places conditions
upon the permanent resident status of aliens admitted in the EB-5 classification that must
be removed at the end of a two-year period of conditional residency. In order to have the
conditions removed, EB-5 visa holders must file a Form 1-829 that demonstrates that the
petitioner is, among other requirements, “conforming to the requirements of INA §
203(b)(5).” INA § 216A(d)(1XB).

Consistent with the two-year period of conditional residency, a Form I-526 must be
supported by evidence, including a business plan that demonstrates that jobs will be
created within the two-year period of conditional residence in order to be approved. 8
C.F.R. § 204.6()4)([)(B). ‘

USCIS regulations relating to the removal of conditions from the lawful permanent
resident status of an alien entrepreneur provide that a petitioner must demonstrate that
“the alien has created or can be expected to create within a reasonable period of time” the
required jobs. 8 C.F.R. § 216.6(c)(1)(iv). The current statutory and regulatory structure
of the EB-5 program only provides for the verification that the requisite jobs have or will
be created two years after the EB-S alien becomes a conditional permanent resident
(CPR) through the filing of the Form 1-829 petition.
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Question#: | 4

Topic: | schedule

Hearing: | Promoting Job Creation and Foreign Investment in the U.S.:
An Assessment of the EB-5 Regional Center Program

Primary: | The Honorable Patrick J. Leahy

Committee: | JUDICIARY (SENATE)

Question: If a project is not on schedule at the end of the two-year conditional visa
period due to legitimate delays related to weather, permitting, or other factors, and the
investor cannot prove that he or she created 10 jobs, how would the agency rule on the
investor’s petition to remove conditions on his or her visa?

Response: As noted in a previous response, the current statutory and regulatory structure
of the EB-5 program only provides for the verification that the requisite jobs have been or
will be created two years after the EB-5 alien becomes a conditional permanent resident
(CPR) through the filing of the Form 1-829 petition. By regulation, USCIS provided
some flexibility in adjudicating the Form [-829 petition and thus removing the conditions
on the CPR’s permanent resident status if there are legitimate delays that are not unduly
long. 8 CF.R. § 216.6(c)(1)(iv). However, if the job creating enterprise simply did not
come to fruition and there is no assurance regarding the timeframe in which the jobs will
be created, then the Form 1-829 petition may not be approved.
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Question#: | 5

Topic: | flexibility

Hearing: | Promoting Job Creation and Foreign Investment in the U.S.:
An Assessment of the EB-5 Regional Center Program

Primary: | The Honorable Patrick J. Leahy

Committee: | JUDICIARY (SENATE)

Question: The regulations, and the agency’s current field guidance, require that some
flexibility be applied at the I-829 process. Please define the scope of this flexibility at the
1-829 stage in practical terms as it is currently applied by the agency.

Response: The flexibility provided for in the regulations and in field guidance will be
applied on a case by case basis. Generally, the reasonableness of the time period
contemplated by the regulation at 8 C.F.R. § 216.6(c)(1)(iv) will be commensurate with
the delay experienced in the job creation.

For example, under the following facts, USCIS would likely find the delay in job creation
reasonable. Consider that a Form I-526 petition relies on the creation of retail jobs ina
shopping center that is under construction at the time the 1-526 petition is adjudicated, but
the construction is expected to be completed and fully occupied by the close of the two
year period. During the two year period, there are significant and unexpected weather
delays in the construction of the shopping center that caused its completion to be delayed
for 6 months. The shopping center is completed and the 1-829 petition describes the
delays and presents evidence that reasonably demonstrates that the shopping center will
be fully occupied with the requisite jobs 6 months after the filing of the petition.
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Question#: | 6

Topic: | field guidance

Hearing: | Promoting Job Creation and Foreign Investment in the U.S.:
An Assessment of the EB-S Regional Center Program

Primary: | The Honorable Patrick J. Leahy

Committee: | JUDICIARY (SENATE)

Question: The current field guidance also indicates that adjudicators should exercise
some discretion when reviewing [-526 petitions, and the business plans therein. For
example, the field guidance indicates that where a petition does not expressly identify (a)
Jjobs expected to be created and (b) by when such jobs would be created, the adjudicator
may take into account economic models and the assumptions that may be drawn from
such a model. Given the agency’s decision to link job creation to the two-year
conditional visa period, will the agency exercise similar flexibility at the 1-526 stage as
the regulations require at the I-829 stage so as not to hamper beneficial development
projects?

Response: USCIS notes that the timing of the filing of a Form 1-526 petition is
determined by the EB-5 petitioner, not USCIS. It may be that some petitioners opt to file
their [-526 petitions prematurely. If the I-526 petition is filed prior to when the
investment capital will actually be applied to the project, then the jobs may not be created
within the two year period following the EB-3 alien’s entry into the U.S. as a conditional
permanent resident. EB-5 petitioners can, however, file petitions at the time that the
project is ready to commence, in order to give themselves the maximum time to actually
show the jobs created as a result of the investment.

As stated in the most recent field guidance, USCIS regulations require all I-526 petitions
to demonstrate that job creation will occur within the two year period. The approval of a
Form 1-526 petition that is not supported by documentation that expressly identifies the
number of jobs that the capital investment is expected to create, based upon a realistic
and sound business plan, is pot in the best interest of the prospective EB-5 alien or the
USCIS EB-5 program, as the end result will most likely be the subsequent denial of the
individual alien investor’s Form I-829 petition. This would ultimately lead to the placing
of EB-5 aliens in removal proceedings who had failed to satisfy the program
requirements. This outcome would neither serve to enhance the program nor would it
benefit the EB-5 aliens, as it would require them to depart the United States years after
years of effort to legally and permanently settle in the United States.

VerDate Nov 24 2008  08:50 Feb 02,2010 Jkt 054559 PO 00000 Frm 00033 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1

PsN: CMORC

54559.007



30

Question#:

7

Topie:

legislative changes

Hearing:

Promoting Job Creation and Foreign Invéstment in the U.S.:
An Assessment of the EB-5 Regional Center Program

Primary:

The Honorable Patrick J. Leahy

Committee:

JUDICIARY (SENATE)

Question: What legislative changes to the statute would you recommend be made to
provide the agency with tools to be able to accommodate longer build-out periods for
projects, or legitimate business-related delays, such that the agency could be confident
that the job creation requirements in the statute were being honored?

Response: USCIS does not at this time have legislative proposals for amendments to the
EB-5 provisions related to longer build-out periods for projects or legitimate business-
related delays. Nevertheless, USCIS welcomes the opportunity to meet with Congress to
develop possible legislative changes to address these and other potential areas of
improvement related to the EB-5 program.
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Question#:

8

Topic:

court case

Hearing:

Promoting Job Creation and Foreign Investment in the U.S.:

An Assessment of the EB-5 Regional Center Program

Primary:

The Honorable Arlen Specter

Commiittee:

JUDICIARY (SENATE)

Question: Please summarize for the Committee the background and current status of the
plaintiffs in Chang v U.S., 327 F.3d 911 (Sth Cir. 2003), and what steps are being taken

by CIS to address their situation.

Response: USCIS is not in a position to comment on a case currently in litigation.

Question#:;

9

Topic:

reform

Hearing:

Promoting Job Creation and Foreign Investment in the U.S.:

An Assessment of the EB-5 Regional Center Program

Primary:

The Honorable Arlen Specter

Committee:

JUDICIARY (SENATE)

Question: In your estimation, what does the Chang case tell us about the need for reform

of our nation’s immigration system?

Response: USCIS is not in a position to comment on a case currently in litigation.
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202 East.Stite Street, Suite 700
/" Ythaca, New York {4850,
. Executive Director: Stephén-Yale-Lot
T “Télephone: 607.273:4200
N Fax; 607.272.6694
. ! Email: syl@iiusaiorg
hetp:/fwwwifiusa.org

September 22, 2009

Via email; Sarah_Guerrieri@Judiciary-dem.senate.gov

Sarah Guerrieri

Hearing Clerk

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

Re: Follow-up questions to July 22, 2009 EB-5 hearing

Dear Ms. Guerrieri:

1 am writing to answer the questions Senator Leahy posed in writing after the July 22 EB-5
hearing. I apologize for my delay in replying.

The questions posed to me were:

1. What is your understanding of the background of the Chang decision and what steps
should be taken to remedy this situation?

2. In your estimation, what does the Chang case tell us about the state of our current
immigration system and the need for reform of programs like EB-57

Answer: | am quite familiar with the Chang case, as I have been following it since the case first
started 10 years ago. A chronology of the case is attached. Two years ago Ira Kurzban, the lead
litigator for the plaintiffs, asked me to assist him and the plaintiffs in trying to reach a settlement.
1 met with attorneys for the plaintiffs and the government before U.S. District Court Judge
George King in Los Angeles. Although the government agreed to a settlement in principle before
Judge King, the government withdrew from settlement discussions after that meeting.

Although I may be perceived as biased because I tried to assist the plaintiffs, I believe the
government should settle or stop litigating the Chang case. The U.S. Court of Appeals for the
Ninth Circuit held in 2003 that legacy INS acted improperly in retroactively applying new
interpretations of the EB-5 program in 1998 that changed the terms of the Chang plaintiffs’
investments. Chang v. United States, 327 F.3d 911, 929-30 (9th Cir. 2003). As the Chang court
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noted:

“The government has never argued that this class of Immigrant Investors did not act in good
faith, nor that the efforts they undertook to avail themselves of the EB-5 program were
negligible. From [the investors’] perspective, the INS’s approving and receiving the benefits
of their investments, only to renege on the promise of LPR status once those benefits were
garnered, must seem very unfair. It is hard to imagine how the INS has a compelling
statutory interest in such an outcome. Congress has not repealed the EB-5 program; it still
intends for it to continue. The reputation and integrity of the EB-5 program is ill-served by
the proposition that INS approval of an [-526 petition as satisfying EB-5’s requirements
cannot be relied upon.”

Id. at 929,

Despite that clear holding, the case still lingers six years later, upsetting the lives of
approximately 135 EB-5 investors and their families. If the government attorneys are unwilling
to settle the case, a legislative solution may be necessary.

At a broader level, the Chang case points out two aspects of the immigration system that need
reform. First, Congress and the immigration agency need to adopt clear guidelines so that
immigrants know what is expected of them. Part of the problem in the Chang litigation was that
the EB-5 regulations were (and are) unclear. Ambiguities abound throughout the immigration
system. Congress should either exercise more regular oversight over the U.S. Citizenship and
Immigration Services (USCIS) to make sure the agency publishes clear rules, or enact clearer
rules as part of comprehensive immigration reform.

Second, any new agency and statutory rules should generally apply prospectively, not
retroactively. As the Supreme Court has noted, retroactive application of statutes and rules is
disfavored. See, e.g., Martin v. Hadix, 527 U.S. 343, 352 (1999); Landgraf v. USI Film Products,
511 U.S. 244, 270 (1994). Retroactive application of new rules is unlawful if it violates
reasonable reliance, fair notice, and settled expectations. Landgraf, 511 U.S. at 270.
Unfortunately, the immigration agencies often promulgate new rules or interpretations and then
apply them retroactively against immigrants who relied in good faith on the old rules or
interpretations. This has occurred in many areas in addition to the EB-5 program. This must
stop.

Please contact me at 607-273-4200 x. 318 if you have any further questions.

Sincerely,

ﬁ’i/’/t{@) W

Stephen Yale-Loehr
Executive Director
Invest In the USA

Attachment: Chang case chronology
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CHRONOLOGY OF CHANG LITIGATION

1995-96: Approximately 250 immigrant investors and their families placed funds
with American Investment Services (AIS) to obtain their residency through the
EB-5 program. The AIS investment program provided that individuals would
invest in one of several parinerships where funds would be pooled and then
reinvested in businesses in compliance with the EB-35 statute. Each investor was
required to invest $500,000 that would be placed in the partnerships in the form of
cash and a promissory note. Much of the money was intended to preserve jobs
troubled businesses, principally in the textile industry in the South. All the
investors complied with these requirements. They filed I-526 petitions and all
their petitions were approved. As a result, “[t}hey sold their businesses, uprooted
from their homelands, and moved to the U.S.” Chang v. United States, 327 F¥.3d
911, 928 (9th Cir. 2003).

1998: After approval of the I-526s and the grant of conditional resident status to
the investors and their families, the legacy INS revised their views concerning the
implementation of the EB-5 program. They internally determined that a number
of practices, including the use of promissory notes, under certain conditions, were
illegal. The General Counsel of legacy INS, at the time, Paul Virtue, determined
that INS could not legally apply these changes retroactively because AIS and
other investors had detrimentally relied on the government’s interpretations in
making their investments. Despite this clear legal position, legacy INS went
forward and applied the new changes retroactively by issuing a series of decisions
beginning with Matter of Izummi.

1998-99: Because the investors were conditional residents, they were required
within two years of obtaining their conditional resident status to filed new
petitions (1-829s) asking legacy INS to lift the condition on their residency and
make them lawful permanent residents. During this period, legacy INS took no
action to revoke the conditional residency of the investors and instead, as
reflected in internal memos, decided to accept the investors’ 1-829 application
fees with the plan to deny them after accepting the fees. Because INS’ new
interpretation made all investor applications invalid, AIS, due to its fiduciary
duty, stopped all further investments in the underlying businesses. As fiduciaries,
they were required to protect the investors’ assets and therefore could not
continue to invest in businesses that they knew would not yield the investors
residency. As a result, many of the business opportunities were lost.

1999-2003. The investors filed suit in 1999 and argued that Matter of Izummi and
the other decisions by INS were improper retroactive applications of the
immigrant investor regulations. Instead of conceding the invalidity, the INS
waged a vigorous defense to support their actions. The district court judge entered
an order denying class certification to the plaintiff investors and sending the
individual cases back to INS to determine whether there was detrimental reliance
by the investors. The plaintiff investors appealed the judge’s decision to the court
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of appeals. In April 2003, the Ninth Circuit in Chang v. U.S., 327 F.3d 911
rejected the government’s arguments, found INS’ change in position illegal, and
noted the hardship suffered by the investors who moved their families to the US
and changed their lives as a result of the original regulations.

2002. Congress mandated that INS issue new regulations within 120 days that
would allow it to adjudicate the investors’ I-829 applications. 21* Century Dept.
of Justice Appropriations Authorization Act, Pub. L. No. 107-273, Subtitle B.
Seven years later, those regulations have still not been published. As a result, the
Chang investors’ applications remain in limbo.

2004-06. On remand to the district court, the plaintiff investors amended their
lawsuit to include a claim for estoppel. Investors are arguing that DHS should be
prevented from denying the removal of their conditional residency and should be
required to approve their 1-829s because of their conduct in: (1) accepting investor
applications that they believed were invalid; (2) accepting fees to adjudicate
applications they intended to deny; and (3) leaving investors in legal imbo now
for more than 10 years.

2006-07. Plaintiffs entered into settlement negotiations with lawyers from the
Dept of Justice. The DOJ lawyers agree to a settlement before United States
District Judge King. A week later, after talking with their client USCIS, the DOJ
lawyers withdrew the settlement.

2008-09. As a result of USCIS’ actions many of the original plaintiffs and their
families have quit the lawsuit and moved back to their home countries. Today, the
lawsuit only involves approximately 135 investors and their families. These
investors have now been waiting in the U.S. for more than 12 or 13 years to
resolve their cases.

2008. Because conditional residents who are in the United States for more than
five years may apply for citizenship, many of the Chang investors and particularly
their children, who have now become adults in the U.S., filed for naturalization as
a way out of the legal limbo. The USCIS refused to adjudicate the naturalization
applications. The plaintiff investors therefore amended their complaint again, this
time requesting that the USCIS adjudicate their citizenship applications that, in
many cases, have been pending more than one year. The court allowed the
amendment and the government has been required to interview the applicant
investors and their family members.

2008 to the present. Investors weary of the wait also begin to look for other
opportunities to become lawful permanent residents. Some children of investors
get married to US citizens or try to obtain their residency through work. When
they apply to become permanent residents they are told that they cannot get their
residency because they are already conditional residents. USCIS is also denying
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every application for citizenship on the grounds that conditional residents cannot
be citizens and that their original investments were not valid investments.

2009. Most investors have now been in legal limbo for over 12 years. The lawsuit
is likely to drag on for two, three or more years regarding estoppel and whether
conditional residents can be denied citizenship. After a decision is made in the
district court, there will be appeals for several more years. If the plaintiff investors
are successful, the government will wind up paying attorneys’ fees in the millions
of dollars. If the government is successful they will then have to put each investor
in a removal {(deportation) proceeding where the investor may raise the same
issues all over again. In the meantime, the plaintiff investors are being denied the
right to obtain residency in other ways on the ground that they are already
residents (i.e. conditional residents). On the other hand, they are being denied
citizenship on the grounds that conditional residents are nor lawful permanent
residents. One investor, Mr. Bak, for example, has been denied the right to
petition for residency through work because he is a conditional resident and then
was denied citizenship because he is not a resident. And if there is comprehensive
immigration reform, USCIS will take the position that the investors would not be
eligible for “earned residency” or “amnesty” because they are legal, conditional
residents.
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SUBMISSIONS FOR THE RECORD

July 17, 2009

- TO: The Honorable Patrick Leahy

Chairman

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Leahy,

In October 2006, the United States Customs and Immigration Service designated the
Whatcom Opportunities Regional Center (WORC) as a ‘Regional Center” under the EB-5
Immigrant Investor Pilot Program. The designation enables a foreign investor to file an
application for permanent residency upon investing $500,000 into one of WORC’s
investment projects.

WORC pools investor funds to develop and operate retirement communities in Whatcom
County, Washington. To date, WORC has raised approximately $10 million and has begun
development on an active-adult community encompassing 135 independent retirement
cottages, two clubhouse/recreational facilities, administrative offices, and 24/7 on demand
assisted care services. Over the next 12 months, we expect to raise an additional $12 million,
through immigrant investors, and provide personal care and medical services to over 200
senior citizens.

WORC has had a significant economic impact on Whatcom County, a county that has
historically experienced high levels of unemployment. WORC’s projects have created
approximately 150 direct, indirect, and induced jobs in the county, and we expect to create an
additional 315 jobs over the coming year.

The infusion of capital in the region has not only revitalized local business, but has filled a
local market need ~— the retirement living industry in Whatcom County has long been under-
served.

By all accounts, the EB-5 Program and specifically WORC, has been a successful for
Whatcom County. We have received support and encouragement from the Bellingham —
Whatcom Economic Development Corporation, the Whatcom Council of Governments, and
several business organizations within the county.

Sincerely,

it A —

K. David Andersson
President

Attachment 1: Job Creation Letter from Dr. Hodges of the Center for Economic and Business Research at Western Washington
Uhniversity

Attachment 2: Article from the Bellingham Herald — July 17, 2009
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Artisan Business Group
2743 South Veterans Parkway, #188
Springfield, IL 62704

July 18, 2008

The Honorable Jeff Sessions
Ranking Member

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

Re: EB-5 Program Hearing

Dear Senator Sessions,

 am writing to urge you support a permanent authorization for the EB-5 regional center program.

Serving as a bridge between EB-5 regional centers and investor communities in China and other Asian
countries, Artisan Business Group in Illinojs and its EB-5 China Marketing/Field Support Center have
advised and supported a number of EB-5 Regional Centers that are seeking foreign investment to
finance their local business projects and boost economic growth, especially in rural areas, such as dairy
farms, turkey farms, meat processing plants, etc. We also assisted many foreign investors in better
understanding EB-5 program and investment requirements. However, the current short term
reauthorization of the EB-5 regional center program has always caused concerns and worrisome among
foreign investors who are investing or interested in investing in the regional center projects; and it has
suppressed investor confidence in the program. The economic downturn has made the EB-5 program a
valuable economic development tool for many state economies. The U.S. economy benefits from the
job creation, the foreign investors may get a good return on their investment and a path to citizenship.

A permanent authorization for the EB-5 regional center program will absolutely be an important
magnet for attracting more foreign investment; as a result, more American jobs will be created around
the country.

Sincerely,

HBrian Eu

Brian Su, CEQ/President
Artisan Business Group
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Homestead taps 'immigrant investor’ program to sell Ferndale
project

JOHN STARK ! THE BELLINGHAM HERALD

Homestead Northwest of Lynden has found a buyer for its Correlt Commons retirement condo project in Ferndale, tapping into money
raised through a low-profile "immigrant investor” program that gives pardicipants a shot at U.S. residency.

in a dea) that closed in 1ate June, Correli Reti LLC paidt d $1 million for vacant property that is ready for construction
of 26 attached condo units at a site south of Main Street, just west of downtown Femdale. A related entity, New WORC Development
and Management LLC, alsa paid Homestead about $220.000 for a completed condo unit.

Thirty-two other Correll units, i earlier by Hc are not part of the deal because they already have been sold, said K.
David Andersson, who heads the investment groups.,

The deal appears to give the fi ially pped Hi d some refief.

For at least 20 years, Homestead Northwest and its related compames have helped to finance a growing roster of real estate projects
here and et by g hundh of area i d by interest payments of 8 percent or more.

When the global ic: slurnp hit, H founder and CEQ James Wynstra acknowledged difficulties in letters to his
investors, although up to this point the company has not had to deal with foreci by §

Lisa Guthrie, Ht 's resort director, said d has been d to build the ining Correll condo

units in the months ahead.
"That's work that will help sustain us,” Guthrie said.

, 8 i immigrati it y, said the ion is a good fit for both Homestead and Whatcom Opportunities
Regional Center, the federall ioned immi investor program that he has headed since it began here in 2006. He said #t is
one of about 40 such programs around the country.

U. S. immigration law provides that under certain conditions, an investor in another country who is willing to make a $500,000

inthe U.S. can get legal U.S. resident status, although the legal path to the so-called EB-5 visa remains lengthy
and far from certain.
Among other things, each "regionat center” for immi must present an i h ing that each
$500,000 invested in the center's pm]ects will generate 10 U S. ;obs The Whatcom regional center invests in retirement living
facilities and has an from W ing that each $500,000 invested in these facilities
generates almost 12 jobs.
"EB-5is jally a jobs program,” A said.

in 2006, the Whatcom center was ready to participate in the 1010 Morse Square high-rise condo project, but the developer could not
get the other financing needed to faunch it.

*Then we found Homestead,” Andersson said.
Andersson's group invested more than $7 million in Correll Commons beginning in summer 2008, Andersson said.

‘“Today, when the economy is Iaggmg and nobody is buudmg anything, this (investment) program is going to finish a very nice
project,” said. "We're p in Whatcom County. ... That is our mandate.”

Andersson acknowledged that this may not be the most opportune time to bring new condos onto the market, with other developers’
unsold units facing forech here and elsewhere as lenders remain skittish about financing condo purchases. He said his
investment group is ready to rent units if sales are a problem.

"The market will tell us what to do," Andersson said.
John Wynstra, son of James Wynstra, said condo sales will pick up if financing problems can be soived.
*There are buyers cut there right now who would buy if they could get loans,” John Wynstra said.

Wynstra was Homesiead's sales manager until recently. He now works for Andersson’s investment group.

‘The approxi two dozen i in the local program include natives of China, Switzerland, Canada, India, Iran and Korea.
"We really are a United Nations.” Andersson said.

Federal law allows as many as 10,000 immigrant investors to get visas under an annual quota system, but fast year just 1,700
actually obtained those visas, Andersson said,

Reach JOHN STARK at john.stark@bellinghamherald.com or call 715-2274. Read his Consumer Protection Blog at
TheBsllinghamHerald.com/blogs.

http:/Awww.bellinghamherald.com/255/v-print/story/991495 htm} Fi1772009
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William Bissell, P.E. — 1503 North St. — Montpelier, VT 05602

June 18, 2005

Bill Stenger

Jay Peak Resort
4850 ViRt 242
Jay, VT 05895

Re: Jay Expansion

Bill:

1 just wanfed you to know how important my participation in the expansion work at Jay Peak is to ray
economic health. Although 1 am one of the smaller fish in the consuliamt/contractor pond, I still
depend upon my consulting income for my livelthood. ‘When 1 was selected as the Electrical Engincer
for the Hotel, Club House and Ice Rink around Christioas, it took away the ever-darkening cloud of
recession that had been obscuring the sun. As a smail firm, this work will represent a very significant
pescentage of Ty annial income during a period that shows little promise in other areas.

Probably more impostant was this news to my contract draftsman, for whom I represent about 50% of
his income. He has fewer assets and a continued income source for him is critical.

IhwaﬁﬂkmnpmhkeWﬂwgbbyﬁomwﬁdﬂmmehyM'YmmmMﬁmﬂ
wmwbmegoodlmkofyﬂwmﬁﬁmmsmbdﬁnd&cmm&smy.

(802) 2239741 Voice (802) 223-9742 Fax
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BLACK RIVER DESIGN
ARCHITECTS
PLC

June 17, 2009

Dear Mr. Stenger,

On behalf of us, our partners and all of our employees here at Black River Design, we would like to
acknowledge to you the tremendous difference Jay Peak Resort has made to all of us in these challenging
times. Black River Design provides more than 25 professional jobs right here in Central Vermont and a
majority of those are working in one way or another on your projects,

As the economy has worsened and many other architectural fimns have reduced staff, we have been able to
rmaintain our staff and even add modestly to our payroll. Again, without the Jay Peak projects we would not
have been able to do so. Many of our employees have young families and most are the primary eamer in their
family. The wages they earn are then used to support many other local businesses here in the Barre/Montpelier
area. Black River Design was founded nearly 30 years ago in Albany, Vermont, in the heart of the Northeast
Kingdom. Over the years we have completed untold projects serving the region from which you draw your
own employees. Our most satisfying projects are the public schools where their children leamn, the community
care centers where their elderly parents live, the bank branches where they keep their savings and borrow
money for their homes. We always say “Vermont is a small town” and there is no end to the
interconnectedness of all of our endeavors.  Jay Peak is absolutely fueling the engine that keeps all of us in
northern Vermont moving forward.

We appreciate the confidence and trust exhibited by Jay Peak in Black River Design to help you attain your
goals for your resort, your employees and your communities.

Thank you.

73 MAIN STREET MONTPELIER VERMONT 05602 PHONE (802)223-2044 FAX (802)223-1132
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Jay Peak Co-Owner Eyes Bio-Tech Jobs
Mr. Stenger Goes To Washington

Saturday, July 18, 2008

EDITOR'S NOTE: This is the first of two paris about new economic development in Orfeans County. The second, in
Monday's edition, will explore the $100 million expansion at Jay Peak Resort and its impact on the economy.

JAY - Jay Peak Resort President Bill Stenger wants to create hundreds of high-paying bio-tech jobs in Orieans County.

The jobs at a proposed high-tech manufacturing plant are ingent on a federal prog ging foreign i
here.

So Stenger is going to Washington, D.C., next week to make sure that program continues.

Stenger couldn't discuss details of his proposal but did say that he is negotiating to bring a multi-million-dollar scientific
research and manufacturing facility to a location somewhere in Orleans County.

He estimated that the plant would create several hundred jobs and have a broad impact on this part of the Northeast
Kingdom.

A new manufaciuring plant, like Jay Peak Resort's $100 million expansi t capital, Despite the sour
economy and tight U.S. capital market, Stenger has successfully lured forelgn investors through what's called the EB-5
Visa program to help build Jay Peak Resort into what will be a four-season destination resor.

The resort will become an economic engine of its own in the tourism industry.

Now Stenger says he intends to do the same in the manufacturing sector.

The EB-§ Visa program "could make a difference for Orleans County for the next 50 years,” Stenger said.

The EB-5 program is set to sunset in September. The U.S. Senate has voted to support an amendment by U.S. Sen.
Patrick Leahy, D-Vermont, to make the EB-5 program permanent.

"l have confidence that it can p|ay a swgmim mle in our economic recovery Leahy said recently. "But this program must

be made p tif it is to its pot | as an economic engine in our communities.”
Stenger is sure that Cong will support the program. it jobs with little governmenta! spending.
Even so, he is going to testify in Washi D.C., Wed y before the Senate Committee on the Judiciary, chaired by

Leahy, abom job creation under the EB-5 regional center pmgram

He will describe the jc hardships in Orleans County 2nd the NEK, and then talk about why the EB-5 program will
provide capital where none exists. He has evidence.

"Jay Peak is one of the most ful EB-5 di in the country,” Stenger said, noting that the Jay Peak
expansion will create about a thousand jobs at the resort and another thousand indirectly.

Aiso testifying will be Stephen Yale-Loehr, a Cornell University Law School professor, who likes the EB-5 program.

"It's win-win-win,” Yale-Loehr told The New York Times last year. Investors from other countries provide capital, create
jobs, and earn temporary residency in the U.S., he said. The green card becomes permanent if the jobs are ongoing.

All 35 investors in the hotel under construction at Jay Peak Resort have received green cards, Stenger said. So do most of
those investing in the rest of the expansion.

http://caledonianrecord.com/print.asp?ArticleID=46191& Section]D=1&SubSection] D=1 7/21/2009
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Because of its economic situation, all of Vermont except Chittenden County is an EB-5 regional center, Stenger said. There
are 22 centers in the U.S.

Stenger v:lomed in the 1890s with Gov. Howard Dean and Leahy on the EB-5 program. Leahy and Gov. James Douglas
have continued that partnership.

"l can't say enough about both of them,” Stenger said.

Stenger, a Newport City resident, intends to make the EB-5 program really work for this area. What drives him, he said, is
the chance to create good jobs for his neighbors.

"I look at what we are doing now. | didn't know that the economic foundation was going to collapse. Am | glad we started
back then," Stenger said of his work in the 1990s on EB-5.

That hard work "is coming home,” he said.

Related Links
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Monday, July 20, 2009

Jay Peak Resort Has Impact On Economy

Robin Smith
Staff Writer

Monday, July 20, 2009

EDITOR’S NOTE: This is the second in a two-part series on the impact of foreign
investments in Orleans County.

JAY - Robert Conrad and 15 of his employees were hard at work Friday. That's not
something that just any contractor can say in this tough economic climate.

Conrad's pany, Conrad Construction of Derby, has been involved in the construction
ﬁ‘ of Hotel One at Jay Peak Resort, the first phase of a $100 million expansion fueled by

" S 2 ~i%% investment at the resort.
Bill Stenger, president and co-
owner of Jay Peak Resort, Hotel One has risen this year next to the resort's upgraded tram system. Now, workers
points out features Friday  like Conrad's are swarming all over and in it.
afternoon in the new hotel

under construction at the ~ Many of the 57 units already feature gleaming Vi wood cabinets and complete
resort, one of the h beautiful firepl and wind king the mountain's trails or a vista that
developments in a $100 reaches to Lake Willoughby.
million expansion project. 15 main fioor is expected m be open by December for the skiers that flock from Canada
and the U.S. to Vermont's r g a products store, coffee bar and spa. The

rest of the hotel will be open next year.

It's an ambitious project on its own, but is only part of the expansion. An ice arena is expected to begin construction this
week. Jay Peak is collecting permits for a golf clubhouse, an open-faced design of wood and glass which is expected to be
buitt in August.

And then the major work begins next spring on the second and larger hote! plex, including indoor park, which will
replace the existing Hotel Jay.

"We will essentially make Jay Peak Resort weather proof,” Jay Peak Resort President and co-owner Bill Stenger said
Friday.

The expansion wiil create 2,000 jobs, about half at the resort itself and the rest indirect jobs driven by the resort in the
neighboring communities.

"These are year-round jobs that mean better lives," Stenger said - chefs, managers, marketing experts, and all those who
would make a resort operate successfully.

These people will own homes, support families and feel confident enough in their future to buy new trucks and cars and
invest in their own way in their communities, he said.

Economic engine

Hi of and
Vermont.

tors are y king on the expansion from all across northern and central

"Thanks to the continuous expansion and growth of the mountain, we have had the opportunity to supply employment for
as many as 25 men at times,” Conrad said in a letter to Stenger.

http://caledonianrecord.com/print.asp?ArticleID=46200& Section]D=1& SubSectionID=1 7/21/2009
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1 he Ualedoman-Kecorad | Jay Peak Kesort Has tmpact Un kconomy rage Lot 2

The jobs have even aliowed Conrad to buy a company vehicle to transport his employees to and from Jay Peak, Conrad
said.

"Jay Peak is a strong link in a chain of support for our locat economy,” he said. "Jay Peak has a keen eye for business and
supplies the means for this community and our local economy to thrive while others are withering.”

That's the kind of reaction that drives Stenger, who has been at Jay Peak Resort for a generation. He and his partners
bought the resort from its Canadian owners and have tapped into a foreign investment stream through a federal visa
program that is making Jay Peak the engine in Vermont's North Country.

The foreign investment program has made Jay Peak Resort's expansion i to the i ion.

That source of financial capital is priceless here.

At a Barton forum on economic development, many people said that the Northeast Kingdom has the employee base and
the entreprensurs to do well. What the region lacks, they said, is the ready capital to make things happen.

Stenger said that he wants to tap foreign investors through the EB-5 program to build a hotel on Lake Memphremagog's
waterfront in partnership with real estate mag Tony P rieau and create Hacturing jobs as well,

He announced his plan on Friday to bring a sclence research and product manufacturing plant to Orleans County, creating
hundreds of high-paying jobs.

in the meantime, Jay Peak is filling a gap here.
Valuable work

Tim Hardy, owner of Hardy Structural Engineering in Colchester, grew up near Jay Peak and can't walt to make use of it
when the expansion is complete.

His firm is doing structural eng ing for the expansi

“Where other engineering firms are cutting hours to their employees due to lack of work, | am asking my employees to work
avertime thanks to Jay Peak,” Hardy said.

The expansion will not only provide jobs, Hardy said. Word is getting around that this area is the place to be.
"l have been approached by developers thinking of constructing housmg and retail buddmgs in the surrounding towns

because they too believe in the vision of Jay Peak and believe that the d pment at the resort will boost the local
economy and bring jobs and peopie to the area.”

John Hemmelgam and Rick Burroughs partners at Biack River Design architects, say that ail 25 professionals at their
rmin M are invoived in one way or another in work for Jay Peak Resort.

Their company began in Albany, and so they know the need for good jobs in this area.

They have been able to keep all their employees on board and have even added to their payroll because of Jay Peak's
expansion.

“Jay Peak is absolutely fueling the engine that keeps alf of us in northern Vermont moving forward,” they said.

Related Links

mmto
®x998 2009 1up! Software, All Rights Reserved
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July 15, 2009

The Honorable Patrick Leahy
Chairman

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

Re: Maryland Center for Foreign investments (MCFI) EB-5 Regional Center
Dear Senator Leahy:

As you know, the current economic condition in the United States continues to worsen. To stimulate
the economy, President Obama and his administration are doing their best to revive our stagnant
economy. | am doing my best to represent my state and facilitate opportunities to stimulate economic
growth and job creation.

We have a unique opportunity to accelerate job creation with the help of MCFI's planned EB-5
investment into projects such as Westport, a $1.4 billion, 54 acre neighborhood redevelopment
project in Baltimore, and Gateway South, a $250 million, 11 acre redevelopment project in Baltimore.
Both projects can bring millions of doliars of foreign direct investment to the state of Maryland, and
are strongly supported by Maryland Governor Martin O’Maliey and Baitimore Mayor Sheila Dixon.
We have support from Senator Barbara Mikulski and Senator Ben Cardin as well. These projects will
create jobs associated with office buildings, manufacturing, retait stores and restaurants,
owner-occupied and rental residences, hotels and short-term condominium rentals, recreational and
sports activities, a Sportsplex, a bus station, parking garages, and all of the construction jobs
associated with these projects.

The Westport Waterfront Development will include 1,700 residential units, 1.2 million square feet of
office space, 500,000 square feet of retail space, and 7,409 off-street parking spaces. The total cost,
including escalation in later years, has been estimated at $1.4 to $1.5 billion. it will create an
estimated 18,593 permanent new jobs, increase output by $2.236 billion, and raise iabor income by
$954 million.

Gateway South Development will include up to 1 million square feet of offices, 150,000 square feet of
retail space, the Ray of Hope Sportsplex, a bus station, and over 3,000 off-street parking spaces. it
will create an estimated 6,286 permanent new jobs, increase output by $772 million in 2008 dollars,
by $343 million in 2008 dollars. The “Ray of Hope Center” is a new

8840 Stanford Blvi.
Suite 4000
Colunbia, MDY 21045
USA

Office : 1 4103129901
Fax: 1410 3129907

wwwanclire.com
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Both Gateway and Westport projects are expected to take dilapidated and outdated industrial space
and create new, green building complexes that restore the waterfront wetlands and wildiife habitat
while bringing new people and activities to an under utilized part of Baltimore.

The total amount of investments we expect to bring in to the State of Maryland for the next three
years are as follows:

1st Year: $75,000,000

2nd Year: $150,000,000
3rd Year: $300,000,000

Ultimately, MCFI will bolster the level of foreign investments into the State of Maryland which will
further accelerate this economy with new job creation and growth for the coming years.

Sincerely,

Lawrence Chang
President & CEO
Maryland Center for Foreign Investment, LLC (MCFI).

8840 Stanford Bivd
Suite 4000

Columbia, MD 21445
USA.

Office : 1410 312 9901
Fax: 14103129907

wwwncfire.com
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The Honorable Patrick Leahy
United States Senate

433 Russell Senate Office Building
Washington, D.C. 20510

July 20, 2009
Dear Senator Leahy,

We are respectfully submit the following in support of the U.S. immigrant investor pilot
program.

CanAm’s regional centers
CanAm, through its affiliates, is the exclusive promoter of four (4) separate regional centers
designated under the U.S. immigrant investor pilot program:

Philadelphia Industrial Development Corporation (PIDC) Regional Center, which was
designated February 28, 2003.

Pennsylvania Department of Community & Economic Development (DCED) Regional
Center, which was designated April 13, 2007.

Los Angeles Film Regional Center in California, which was designated on March 24,
2008.

State of Hawaii Department of Business, Economic Development and Tourism (DBEDT)
Regional Center, which was designated October 31, 1995 and for which CanAm was
selected by the State of Hawaii to exclusively represent.

Goals of CanAm’s regional centers

Three of CanAm’s regional centers are partnered with city or state economic development
agencies, and for each of those regional centers, the respective agency recommends projects to
the regional center. Accordingly, the projects selected are closely aligned with the economic
development goals of the respective city or state. Through all four regional centers, limited
partnerships are formed in order to offer below-market rate financing to businesses that support
the region’s general and specific economic development goals.

For example, the PIDC Regional Center, based in Philadelphia, has targeted a number of
industries typical of a broad urban zone such as Philadelphia, including many real estate
development projects, ranging from trade and manufacturing to professional firms, but has also
targeted projects consistent with the city’s goal of building its healthcare, educational and
scientific research industries. One other key economic development area is to support the city’s
master plan to convert the decommissioned U.S. naval base in Philadelphia into the “Navy
Yard”, a mixed-use industrial park featuring office, retail and residential components. In fact,
the PIDC Regional Center’s first project was the development of a “show space” at the Navy
Yard for prospective tenants, which subsequently led to Urban Outfitters, the Navy Yard’s first
major tenant, relocating its headquarters to five former naval buildings at the Navy Yard. The
PIDC Regional Center has also helped finance several other key projects at the Navy Yard,
including an expansion by the Aker shipyard, a manufacturer of ocean-going tankers that took
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over the former naval base’s shipyard facilities, which could not be easily repurposed for other
tenants. In fact, Aker’s expansion at the Navy Yard has subsequently attracted additional ship-
repair and support companies to relocate to the Navy Yard, revitalizing Philadelphia’s
shipbuilding industry, which had severely diminished following the U.S. navy’s
decommissioning of the base more than a decade ago.

The Pennsylvania Regional Center, in addition to several key target industries such as tourism,
transportation and technology, also focuses on several manufacturing industries, which are
important to the Commonwealth of Pennsylvania’s economy. Similarly, the Hawaii Regional
Center also includes agriculture and aquaculture projects because of their importance to Hawaii’s
economy, and prioritizes projects supporting tourism, the leading industry in Hawaii’s economy.

CanAm’s only-non-governmental regional center, the Los Angeles Film Regional Center,
specializes in motion picture and television production projects, and specifically seeks to provide
financing incentives for studios to film in Los Angeles County. Several states within the U.S.
have legislated tax credit and other financial incentive programs to attract productions back to
the U.S., but attempts to legislate similar incentives in California, where the vast majority of the
country’s production facilities and talent are located, repeatedly failed or have been limited. The
continued economic loss to Los Angeles County from these “runaway productions” is
particularly important because its economy is so clearly centered around the motion picture and
television production industry, accounting for 45% of the U.S. motion picture and television
industry employment and economic output. The Los Angeles Film Regional Center, as an
economic development vehicle solely to facilitate motion picture and television production in the
County of Los Angeles, where all of the major U.S. picture studios are located, will generate tens
of thousands of jobs. .

How jobs are created through CanAm’s regional centers

All four of CanAm’s regional centers are approved in their respective designations to use the
Regional Input-Output Modeling System (RIMS) II, a series of earnings and employment
multipliers issued by the U.S. Department of Commerce’s Bureau of Economic Analysis.
CanAm’s regional centers use, depending on the particular project, either the “direct-effect”
multipliers, which calculate job creation using the actual number of employees hired by a given
project, or the “final-demand” multipliers, which calculate job creation using the expenditures by
the project within the regional center’s geographic boundaries.

For the direct-effect model, the project has to provide government filed employment reports to
show the names of the employees hired, how many hours were worked and how much the
employees were paid. In addition, the project provides documentation so that USCIS can verify
that each employee hired is a legal US worker.

For the final-demand or spending model, the project must provide proof that the funds were
spent within the regional center’s geographic boundaries. For example, in certain projects for the
Los Angeles Film Regional Center, the project will provide an audit report from
PricewaterhouseCoopers, the most prestigious accounting firm in the world, detailing how the
money was spent as part of the job creation documentation submitted for the I-829 petition for
the permanent green card.

For larger and more complex projects, CanAm often uses an economic impact study completed
by an independent consulting firm to calculate the job creation impact resulting from the project.
In these cases, we identify the underlying criteria and assumptions of the study and require the
project to provide documentation that those assumptions were met in order to deem the job
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creation completed. For instance, for a Pennsylvania Regional Center project, in which most of
the job creation will be derived from leasing out retail and office space, we will require copies of
the signed leases,

Number of Jobs Created
Please find following the statistics for CanAm’s regional centers as of July 20, 2009:

Projects Investors Approved  Funds Raised Jobs

PIDC
(Philadelphia
) Regional $313,000,000.
Center 26 628 622 00 6,280
Pennsylvania
E;R:egional $119,000,000.

enter 3 229 215 00 2,290
Los Angeles
Film
Regional $150,000,000.
Center 2 300, 108 00 3,000
TOTAL $582,000,000.

31 1157 945 00 11,570

Please note that all investors are alien petitioners secking EB-5 visa-status, and that certain
investors’ 1-526 Petitions that were recently submitted are still pending USCIS approval. Also,
please note that funds raised have either been already funded to the project or are in escrow
pending execution of final loan documents, and that jobs includes jobs already created and jobs
to be created in the near future, Also, please note that the Hawaii Regional Center has not yet
issued any projects since it was reaffirmed in October 2008, but CanAm expects to present one
in the near future.

How do CanAm’s regional centers improve the community/region?

CanAm’s regional centers offer below-market rate financing to businesses that support the
region’s general and specific economic development goals. Because we are mostly partnered
with the city or state’s actual economic development agency, each regional center’s projects
directly support the specific economic development plans for the particular city or state. Even
the Los Angeles Film Regional Center, CanAm’s only-non-governmental regional center, we
have the support of the Los Angeles Film Commission confirming the need for financial
incentives to bring motion picture and television preduction back to California. As CanAm’s
track record indicates, its regional centers have raised almost $600 million in investor funds for
more than $2.25 billion in total project costs, creating almost 12,000 jobs for U.S. workers.
Please see CanAm’s website (www.canamenterprises.com) to see CanAm’s track record.

Should you require any additional information regarding CanAm or its regional centers, please
feel free to contact me.
Sincerely yours,
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Tom Rosenfeld
President & CEO

CanAm Enterprises, LLC

Page PAGE 4 of NUMPAGES 4

CanAm Enterprises, LLC

Wall Street Plaza, 88 Pine Street, Suite 3120, New York, NY 10005 Tel: (212) 668-0690 Fax: (212)
668-0691
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WRITTEN TESTIMONY OF
James Candido

ACCD Regional Center Director

Hearing on:

Promoting Job Creation & Foreign Investment in the United States:

An Assessment of the EB-5 Regional Center Program

Before the
Committee on the Judiciary
U.S. Senate

Washington, D.C.
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As one of the most active regional centers in the country, the Vermont Agency of
Commerce and Community Development (VACCD) Regional Center is very
interested in seeing the EB-5 Pilot Program extended permanently. VACCD’s
involvement with the program began in 1997 when we collaborated with Jay
Peak Resort to apply for federal designation of our state-wide regional center.
Although Jay Peak was our only project at that time, we have since added
another project within our Regional Center with the expansion of the Sugarbush
Resort. In the last few years we have worked closely with Jay Peak and
Sugarbush as they have created hundreds of Vermont jobs and millions in
foreign direct investment. These jobs would not have been created without the
capital provided by the foreign investors using the EB-5 Pilot Program.

The state of Vermont has been wrestling with the same issues facing many states
around the nation in the last few years as a result of the global economic
downturn. Some of Vermont’s major employers cut their staffing and many long
term residents have been forced to leave by economic necessity. Yet, in the
middle of this global crisis, we have seen two Vermont ski areas raise enough
capital to significantly expand their operations and create jobs. This would not
have been possible without the EB-5 Regional Center program.

As the only state-run Regional Center, the VACCD Regional Center designation
is an important part of our economic development strategy for the future. The
promising job creation benefits from our two current projects has made us ever
more diligent in connecting this program to other expanding Vermont
businesses.

For the last two years I have traveled throughout Vermont explaining the
opportunity and process of the EB-5 program to Vermont businesses. The large
number of businesses desperate to expand is very encouraging -- not only in the
ski resort industry, but in a vast array of different business sectors. Many of
those businesses share a common story -- a product ready to go to market, or a
product line needing to expand to meet market demand. These are companies
ready to grow and create jobs now. All they need is the capital to make it
happen.

Many of the businesses I have met with already have strong track records and
completed product lines. In the past many of them would have easily qualified
for bank loans or venture capital, but the uncertainty of the current economic
times has made securing these funds difficult. That is why the foreign capital
provided through this program is so important to Vermont’s economic growth.

As the Regional Center Director, I handle frequent calls from potential EB-3
or their representatives. I have also attended functions were I have met with

2
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these potential investors who see great opportunities in the EB-5 Program, and
specifically in the VACCD Regional Center. The incredible demand for this type
investment has demonstrated to us the vast potential of the EB-5 Program’s
opportunities for future business development and significant job creation. It
though we are just scratching the surface of the amount of foreign investment
the EB-5 Program could bring into the United States -- creating homegrown jobs
expanding local businesses.

The core concept of the Regional Center program is creating jobs in rural and
distressed areas. I can say with full confidence that the program has done this in
Vermont. That being said, there are slight changes to the process that would
make the program even more successful and usable:

1. Making the Regional Center Pilot Program permanent would
eliminate the uncertainty that many businesses face when looking at
this program as an option for capital.

2. Job creation is a critical component of the Pilot Program, and is
something we value highly. However, many businesses find it
difficult to create the requisite jobs for a project within the 24
months outlined currently in the program parameters. A bigger
window for the job creation (such as 5 years) would give companies
the ability to responsibly create the same needed job totals. This
could also expand the number of businesses that are able to take
advantage of the program --some businesses are not able to bring in
new staff so quickly (but could within a longer period).

3. An ability to obtain USCIS pre-approval on a project plan would
make the process for filing subsequent investor petitions much easier
for businesses. Understanding any problems with a project plan
before filing an actual I-526 petition is valuable information that
many businesses believe will make the process work for efficiently
and effectively for all involved. Also, pre-approved general plans
would obviate the need for USCIS officers to review each investor
petition.

These changes are critical to the EB-5 Program’s future success, but the most
reason for our testimony is to show the importance of this program to the

health of our state. The EB-5 Program is a powerful economic development tool
going forward. The experience and oversight of the VACCD Regional Center, as
as among the growing number of Regional Centers, show that the EB-5 Program
be responsibly effectively administered not only by USCIS, but with the ongoing

3
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collaborative efforts among Regional Centers and between the Regional Centers
USCIS. This extraordinary mutual interest has helped the EB-5 Program fulfill
core purpose — to finance new economic development and create many sorely
jobs. We see no downside to the EB-5 Program. The past several years show
but remarkable success in Vermont and for the Nation as a whole.

Thank you for considering my remarks on behalf of the Vermont Agency of
Commerce and Community Development Regional Center.

James Candido
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M&D Regional Center, LLC

July 17, 2009

The Honorable Patrick Leahy
Chairman

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

The Honorable Jeff Sessions
Ranking Member

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

RE: Regional Center Pilot Program

Gentlemen:

As a recent regional center applicant, M&D Regional Center, LLC (“M&D”) applauds
your support for the Regional Center Pilot Program. I firmly believe that the program will be
instrumental in the economic recovery of the U.S. and will continue to provide an invaluable
source of capital for U.S. businesses long after the U.S. has completed its recovery. In order to
provide your colleagues a greater sense of the numerous benefits of the Regional Center Pilot
Program, I will briefly describe M&D’s projects and the potential impact they will have on the
local economy.

Through the Regional Center Pilot Program, M&D is seeking to raise funds for the
development of mixed-use projects (real estate projects incorporating retail, residential, and
commercial uses) and lifestyle retail centers. M&D already has three specific projects in the
pipeline: (i) a mixed-use project located in Lynwood, California, (ii) a mixed-use project in
Buena Park, California, and (iit) a mixed-use project in San Bernardino, California. M&D
anticipates raising approximately $100 million to $150 million through the Regional Center Pilot
Program.

The primary purpose of the Regional Center Pilot Program is to encourage job creation
using foreign capital. M&D’s projects are projected to generate thousands of jobs. According to
the economic studies which accompanied M&D’s application for regional center designation,
M&D’s three projects are expected to generate more than 9,700 permanent jobs and more than
2,100 construction jobs. The aggregate annual gains in labor output and labor income related to
the 9,700 new permanent jobs are estimated to exceed $1.1 billion and of $430 million,
respectively.

Another goal of the Regional Center Pilot Program is to create jobs in areas with high
rates of unemployment. All three of the real estate development projects currently proposed by
M&D are located in areas with historically high rates of unemployment and, as a result, have

3100 E Imperial Hwy., Lynwood, CA 90262 TEL 310.631.6789 FAX 310.631.6999
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M&D Regional Center, LLC

been designated targeted employment areas for purposes of the program. In addition to creating
jobs, M&D’s projects will help to revitalize these underserved neighborhoods and stimulate
further economic development in the region.

In closing, the Regional Center Pilot Program has been effective in achieving its intended
purpose of creating jobs in the U.S., a goal which has been made all the important by the current
business climate. Moreover, the program has been particularly beneficial during these difficult
times by affording U.S. businesses an alternative means to obtain much needed capital.
Accordingly, it is vital that the Regional Center Pilot Program be made a permanent program.
Furthermore, we support your efforts to improve the program, as particular procedural issues
have on many occasions muted the interest of potential immigrant investors.

Very Truly Yours,

in Chae

3100 E Imperial Hwy., Lynwood, CA 90262 TEL 310.631.6789 FAX 310.631.6999
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@CONRAD CONSTRUCTION INC.

143 Derby Pond Rosd - Phone / Fax (802) 766-4727
Dertyy, VT 05829 ) conradconstructioninc(@gmail.co!
June 1, 2009
Dear Bill Stenger,

‘We would like everyone to know and appreczate how much Jay Peak Ski
Resort has done for us!

" We would like to take this opportunity to thank you for all the work the
mountain has provided for us and our business. Thanks to the continnous
expansion and growth of the mountain, we have had the opportunity to supply
employment for as many-as 25 men at times. Owur company and our employee’s
appreciate the opportunity to have plenty of work during this economic slump. We
are ever so mindful of the lack of work, both locally and nationwide. However,
Jay Peak has provided us with plenty of work and made it possible for us to
prosper when there are so many contractor’s without work. The work on the
mountain has made it possible for us to purchase a company vehicle for our
foreman who is able to pick up men on the way to the mountain. The company

vehicle transports several men to the mountain everyday and the car pooling makes.

it possible for us fo be environmentally mindful. Jay Peak makes it possible for us
to currently employ 15 men, who in furn ave able to support their families and their
spending habits. Jay Peak is a strong link in & chain of support for our local
economy. Almost every dollar spent supporting our business is in turn spent
supporting Northeast Kingdom businesses, from the local mortgage lender, to the
automobile dealer. Jay Peak has a keen eye for business and supplies the means
for this community and our local economy to thrive while others are withering.,

We truly appreciate the difference the Jay Peak Ski Resort makes in the lives
of our families. Jay Peak is a treasured customer and we truly appreciate your
business. Thank you for everything!

Sincerely,
Robert Com'a;/

P.S. Please feel free to share this letter of appreciation with all interested parties.

Robert Conrad (President) ConradCon ionING ail.com
Conrad Construction, Inc. Office (802) 7664727

143 Derby Pond Road Fax {802) 766-4727

Derby, VT 05829 Cell (802) 673-9776
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Seldon"

The Hon. Senator Patrick Leahy July 21, 2009
Chairman, Senate Judiciary Committee
Dirksen Senate Office Building
Washington, DC
Via Emait

Re: Seldon Technologies, inc. Comments to the Judiciary Committee Hearing on:
“Promoting Job Creation and Foreign Investment in the United States: An Assessment of
the EB-5 Regional Center Program”

Hearing Date: July 22, 2009

Hearing Time: 10:00 AM.

Hearing Room: Dirksen 226

Dear Chairman Leahy;

As you know, Seldon Technologies, Inc. has developed ground-breaking and
unique new filtration products for water, air and fuel. We are proud of the fact that we are
leading the way with innovative new water disinfection products to address the number
one health hazard the world faces: unclean water. Seldon is appreciative of your keen
grasp of the importance of new technology to this country’s future. You have been a
recognized advocate of the importance of providing clean drinking water to world's
population; and a major supporter of efforts to address the health consequences of
unclean water.

1 am writing to inform you of our work underway to utilize the Vermont EB-5
Regional Center as the vehicle to attract investment capital fo our company. We urgently
require this capital to expand our manufacturing capability. The current distress in the
financial and banking industries make it difficult, if not impossible, to secure funds to
expand our early stage company.

Your staff informed me of the EB-5 program several months ago. We are excited
about this program, It offers us an approach to investors otherwise beyond our reach. We
are working closely with the personnel at the State of Vermont EB-5 Regionat Center. We
believe this program offers a realistic opportunity to raise investment funds to expand our
business.

In September we will present our project for approval by the State and USCIS.
Our plan will create 137 direct jobs and approximately 127 jobs in Vermont over the next
4 years. The addition of these high-tech manufacturing and management jobs to Windsor
Vermont will have a profound effect on our local economy and this company.

We urge the Judiciary Committee to support your proposals which enhance the
£8-5 program. This program must be a permanent program for the foreign investor to
have the confidence to invest in an EB-5 project. They need assurance that their
investment decision will not be impacted by material changes to this program. Seldon,
and company's like ours, need the ability to attract investors without the cloud of
uncertainty about the £B-5 program’s longevity. We strongly endorse your work to
enhance the EB-5 program, so vital to our company’s future.

Sincerely Yours

Alan G. Cummings
Chief Executive Officer

Seldon Technologies, Inc. * 7 Everett Lane | P.O. Box 710 | Windsor, VT 03083 USA * 802 674-2444 phone 802 674-2544 fax  wwawseldontech.com
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U.S. Senate Committee on the Judiciary
Hearing

“Promoting Job Creation and Foreign Investment in the United States: An Assessment of
the EB-5 Regional Center Program”

Prepared Testimony by Michael T. Dougherty
Former Citizenship and Immigration Services Ombudsman

‘Washington, D.C.
July 22, 2009

Chairman Leahy and Ranking Member Sessions, thank you for the opportunity to appear before
the Senate Judiciary Committee to discuss the EB-5 Regional Center Program. During my
tenure leading the Office of the Citizenship and Immigration Services Ombudsman
(Ombudsman) within the Department of Homeland Security (DHS), I studied the EB-5 Program
and made eight formal recommendations to U.S. Citizenship and Immigration Services (USCIS)
to improve the Program. USCIS has formally responded to those recommendations. My
testimony today will highlight parts of that exchange, and offer additional observations based in
part on the Ombudsman’s Annual Report to Congress.

I am currently a Strategy and Policy Consultant with the Raytheon Company. I am appearing
today in my capacity as a former Ombudsman. My prepared and oral testimony should not be
regarded as expressing the views or opinions of the Raytheon Company, its affiliates, or
employees.

On March 18, 2009, my office issued a study entitled “Employment Creation Immigrant Visa
(EB-5) Program Recommendations.” The study was built on research occurring over a period of
six months, which included meetings with USCIS officials, line managers and adjudicators, a
public-forum teleconference, a variety of meetings with individual stakeholders, and
communication with subject-matter experts. I will focus on two themes derived from the study.

Definitive and Comprehensive Rules to Grow the EB-5 Program

In my March 18, 2009 study, I commented that “uncertainty has plagued the EB-5 program from
its inception” in 1990. While the Immigration and Naturalization Service (INS) issued
“interpretive guidance on key legal issues™ in the early years of the EB-5 Program, INS General
Counsel later determined that some of the financial arrangements underpinning hundreds of
approved applications were inconsistent with the EB-5 statute and regulations. USCIS’
Administrative Appeals Office then issued four precedent decisions which altered “previously
issued guidance and substituted new and more restrictive interpretations of the law.”

In addition to these difficulties, my office reported that,

EAST\A2505824.1 7/21/09
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[a]ithough the EB-5 visa category and the Regional Center pilot program have
been in existence for over 15 years, many key terms have not been clearly defined
by USCIS. Such ambiguity contributes to entrepreneur anxiety and uncertainty
about the program, and ultimately to underutilization of this visa category.

My office recommended that “USCIS initiate formal EB-5 rulemaking to advance a new set of
rules to replace the combination of existing rules and controlling precedent decisions.”

USCIS formally responded to my recommendation on June 12, 2009, stating,

USCIS acknowledges that the regulations governing the EB-5 Program need to be
updated. During the past 20 months the agency was directed to issue several rules
that were designated as priorities by the previous presidential administration,
USCIS met these challenges despite limited resources, and we are continuing with
rulemaking efforts that are agency priorities. USCIS will re-examine its current
resources in relation to its ability to promulgate new regulations versus statutory
mandates and other existing priority regulations which are currently in progress.

On June 17, 2009, USCIS issued some new guidance to its adjudicators that will benefit EB-5
investors, by defining when the two-year job creation requirement commences, and expanding
on the meaning of what constitutes a “full-time” position for job-creation purposes.

It is undisputed that the EB-5 Program needs updated and better defined regulations to allow the
Program to live up to Congressional mandates and expectations. It is not clear when such
regulations will be produced, due to USCIS’ other priorities and limited resources. Given
current economic conditions, and the benefits that EB-5 investors can bring to U.S. workers in
targeted employment and rural areas, Congress may wish to fund staff positions within DHS’
Office of General Counsel specifically dedicated to rulemaking for the EB-5 Program and other
critical emergent programs like USCIS transformation.

Consultation and Training to Improve the EB-5 Program

The Government Accountability Office remarked in a 2005 report that “qualifying a person for
EB-5 status is one of the most complicated subspecialties in immigration law [because a}
sophisticated knowledge of corporate, tax, investment and immigration law are required.”
Appreciating the complexity of the EB-5 Program for both immigration practitioners and USCIS
adjudications staff, I recommended on March 18, 2009 that,

USCIS should form an EB-5 inter-governmental advisory group composed of
selected representatives from the Departments of Commerce, Treasury, State,
Labor, and possibly, the Small Business Administration. Without recommending
that these agencies have any adjudicatory role in determining the merits of an
application or petition, this group should meet regularly to consult with USCIS on
Regional Center designations, and to address other business, economic and labor
issues which impact the EB-5 Program.

EAST\A2505824.1 7/21/09 2
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Some of the specific matters which the inter-governmental advisory group could
provide invaluable insight and assistance with include: the examination of
Regional Center submissions for such designation, including the business plan;
the financial instruments described; the designation of high unemployment areas;
and the validity of “indirect job methodologies” advanced by EB-5 project
developers. Additional issues might include: appropriate levels of due diligence
related to program integrity; the availability and reasonableness of requesting
particular financial documents and/or asset identification; and issues surrounding
the path of funds.

In its formal response to the my office’s recommendation’s, USCIS stated that it “is exploring
the possibility of developing an inter-governmental advisory group to discuss operational and
policy issues with respect to domestic business, economic, and labor considerations relevant to
EB-5 adjudications. USCIS will advise the CIS Ombudsman if a group is convened.”

USCIS would likely profit from the expertise of other federal agencies in administering and
modifying the complex EB-5 Program. USCIS might similarly engage state agencies that have
an interest in the formation of Regional Centers.

While USCIS engages in programmatic-level dialogs with government stakeholders on the EB-5
Program, it is of great importance that its EB-5 adjudications staff at the California Service
Center receive the training necessary to readily and accurately evaluate the business and
financial documents that support a foreign entrepreneur’s immigrant application. USCIS should
also consider providing training to its adjudicators on the economic modeling that is frequently
submitted by entreprencurs filing Regional Center investment petitions based on indirect job
creation. Modeling is an essential predictive tool that is gaining ground among policy-makers
and operators faced with complex problems, but modeling is only as good as the assumptions
and variables that go into the construction of the model.

In concluding, 1 would like to encourage the Committee to consider the Ombudsman’s office as a
resource: the office is an impartial body of experienced professionals who can engage in
targeted research on USCIS issues of interest to the Committee. In conformity with the
Homeland Security Act, the Ombudsman annually reports to Congress on the recommendations
that it has made to USCIS throughout the year, and summarizes “the most pervasive and serious
problems encountered by individuals and employers” who transact business with USCIS. The
Ombudsman’s office has a broad mandate, and is committed to studying “issues of humanitarian,
family, and economic importance across the spectrum of immigration benefits and services,”
working “cooperatively with government partners to benefit the public.” The subject-matter
expertise of the Ombudsman’s office may be of increased value to the Committee when
comprehensive immigration reform returns to the Senate agenda.

I have attached to this prepared testimony a copy of the March 18, 2009 Citizenship and
Immigration Services Ombudsman’s “Employment Creation Immigrant Visa (EB-5) Program
Recommendations,” and the June 12, 2009 USCIS “Response to Recommendation 40,
Employment Creation Immigrant Visa (EB-5) Program Recommendations.” I respectfully
request that these documents be made part of the record.

EAST\42505824.1 7/21/09 3
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Office of the
Citizenship and hmmigration Services Ombudsmon

U.S. Department of Homeland Security

Mail Stop 1225
Washington, DC 20328-1225

Homeland
Security

EMPLOYMENT CREATION IMMIGRANT VISA (EB-5) PROGRAM
RECOMMENDATIONS

March 18, 2009

The Citizenship and Immigration Services Ombudsman, established by the Homeland Security
Act of 2002, provides independent analysis of problems encountered by individuals and
employers interacting with U.S. Citizenship and Immigration Services, and proposes changes to
mitigate those problems.

I. EXECUTIVE SUMMARY

The Citizenship and Immigration Services Ombudsman (Ombudsman) has reviewed the United
States Citizenship and Immigration Services (USCIS) policies and processes concerning the
Employment Creation EB-5 immigrant visa,' and formed several recommendations that USCIS
should implement to stabilize and energize the program.

In passing employment creation legislation, Congress sought to attract entreprencurial
immigrants to the United States who would invest capital to create jobs for U.S. workers, and
thereby stimulate the economy.’

Congress allocates approximately 10,000 immigrant visas per year to the EB-5 category
(including derivative visas for the spouses and minor children of investors), although less than
1,000 visas are used ammmlly.3 This underutilization is caused by a confluence of factors,
including program instability, the changing economic environment, and more inviting immigrant
investor programs offered by other countries.

In recognition of the present turmoil in the U.S. economy, it is incumbent upon USCIS to take all
necessary and appropriate steps to facilitate a healthy, vigorous, and smooth-running
employment creation immigrant visa program.

! Immigration and Nationality Act (INA) § 203(b)(5); 8 U.S.C. § 1153(b)(5).

? Immigration Act of 1990, Pub. L. No. 101-649 (Nov. 29, 1990).

* Between 1992 and 2004, 6,024 EB-5s were issued, which averaged approximately 500 per year, Government
Accountability Office, Immigrant Investors: Small Number of Participants Attributed to Pending Regulations and
Other Factors, p. 2 (Apr. 2005) (GAO-05-256). “The bill’s supporters predicted that about 4,000 millionaire
investors, along with family members, would sign up, bringing in $4 biilion in new investments and creating 40,000
jobs [annually].” See Al Kamen, “An Investment in American Citizenship; Immigration Program Invites
Millionaires to Buy Their Way In,” Washington Post, (Sept. 29, 1991).

Email: cisombudsmantidhs.gov | Web: hitp:/www.dhs.gov/cisombudsman | Phone: (202) 357-8100 | Fax: (202) 357-0042
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Recommendation from the CIS Ombudsman to the Director, USCIS
March 18, 2009
Page 2 of 17

For these reasons, the Ombudsman recommends that USCIS:

1.

Finalize regulations to implement the special 2002 EB-5 legislation which offers a
certain subgroup" of EB-5 investors a pathway to cure deficiencies in their previously
submitted petitions.

Issue Standard Operating Procedures (SOPs) for Form 1-526 (Immigrant Petition by
Alien Entrepreneur) and Foerm 1-829 (Petition by Entrepreneur to Remove
Conditions) that specifically direct EB-5 adjudicators to not reconsider or re-
adjudicate the indirect job creation methodology in Regional Center cases, absent
clear error or evidence of fraud.

Designate more EB-5 Administrative Appeals Office (AAO) decisions as
precedent/adopted decisions to provide stakeholders, investors, and adjudicators a

_ better understanding of the application of existing USCIS regulations to given factual

circumstances.

Engage in formal rulemaking to further develop rules that will promote stakeholder
and investor confidence as well as predictability in adjudicatory processes.

Form an inter-governmental advisory group to consuit on demestic business,
economic, and labor considerations relevant to EB-5 adjudications.

Offer a Special Handling Package option to EB-5 investors for faster adjudication of
Forms 1-526, 1-829, and related applications for a higher fee.

“Prioritize” the review and processing of all Regional Center EB-5 related petitions
and applications to foster the immediate creation and preservation of jobs.®

Establish a program to promote the EB-5 program overseas in coordination with the
U.S. Departments of State and Commerce.

* This subgroup includes only those EB-5 investors whose Forms 1-526 {Immigrant Petition by Alien Entrepreneur)
were filed and/or approved between January 1, 1995, and before August 31, 1998. See 21st Century Depariment of
Justice Appropriations Authorization Act, §§ 11031-37, Pub. L. No. 107-273 (Nov. 2, 2002).

* “Priority” processing is authorized by the Basic Pilot Program Extension and Expansion Act of 2003, Pub. L. No.
108-156 (Dec. 3, 2003).
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Recommendation from the CIS Ombudsman to the Director, USCIS
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1. BACKGROUND
Purpose and Terms of the EB-5 Program

Pursuant to INA § 203(b)(5), Congress established the fifth employment-based (EB-5)
preference category in 1990 for immigrants seeking to enter the United States to engage in a
commercial enterprise that will benefit the U.S. economy and directly create® at least ten full-
time jobs.” The minimum qualifying investment amount is $500,000 for commercial enterprises
located within a rural area® (or targeted employment area),” and is otherwise $1,000,000.'

Congress allocated 10,000 immigrant visas annually for this employment-based preference
category. Figure 1 depicts actual EB-5 usage from FY 1998 through FY 2007.

®A qualifying investment in a new commercial enterprise must create full-time employment for at least ten U.S.
citi lawful per idents, or other immig; lawfully authorized to be employed in the United States.
INA § 203(b)(5)a)(ii); 8 U.S.C. § 1153(b)5HA)i); see also 8 C.F.R. § 204.6()(4)(i) (2008). The investor and
his/her immediate family, as well as lawful nonimmigrant employees, are excluded from the ten-person employment
calculation, 8 C.F.R. § 204.6(c) {2008). Special rules also allow for making a qualifying investment where the
in serves to maintain jobs that might otherwise be lost in a troubled business (i.e., an existing business over
two years old that has incurred a net loss exceeding 20 percent of its net worth during the 12 or 24 month period
preceding a Form 1-526 petition filing). 8 C.F.R. §§ 204.6(c), 204.6()4)i)B)(i) (2008).

INA § 203(b)(5)A)(i1); 8 U.S.C. § 1153(d)5)A)ii).
# “Rural area” is defined as “any area other than an area within a metropolitan statistical area or within the outer
boundary of any city or town having a population of 20,000 or more (based on the most recent decennial census of
the United States).” INA § 203(b)(5)(B)(iii); 8 U.S.C. § 1153(b)(5)(B)(iii); see also 8 C.F.R. § 204.6(¢) (2008).
® “Targeted employment area™ means that “at the time of the investment, a rural area or an area which has
experienced high unemployment (of at least 150 percent of the national average rate).” INA § 203(b)(5)(B)(ii); 8
U.S.C. § 1153(bX5)B)ii); see also 8 CF.R. § 204.6(j)(6) (2008).
2 INA § 203(b)(5)C)(i); 8 U.S.C. § H1S3(B)SHCH).
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Figure 13 U.8, EB-5 Immigrant Visa Utilization (Principals + Derivatives), FY 1998-2007
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Source:  DHS Office of Immigration Statistics, “2007 Yearbook of Immigration Statistics,” Table 6 at p. I8,

A Senate Committee Report stated that the EB-5 provision was “intended to provide new
employment for U.S. workers and to infuse new capital in the country, not to provide immigrant
visas to wealthy individuals. .. "'

The legislative history suggests that Congress anticipated that as many as 4,000 foreign investors
and their families would seek U.S. lawful permanent residence (LPR or “green card” status),
bringing in fresh investment funds totaling an estimated $4 billion and creating 40,000 jobs
annually.”

Pilot Regional Center Program
To encourage use of the EB-5 visa category, Congress established the Immigrant Investor Pilot

Program in 1993 and set aside 3,000 of the allocated 10,000 visas for investors who invest within
designated “regional centers.” This program eventually became referred to as the “Regional

s Rep. No. 53, 101st Cong., st Segs. at 21 (1989).,

" See Al Kamen, “An Investment in American Citizenship; Immigration Program Invites Millionaires to Buy Their
Way In,” Washington Post, (Sept. 29, 1991).

P The original set-aside was 300 visas annually. See Departments of Commerce, Justice, State, the Judiciary, and
Related Agencies Appropriation Act of 1993, Pub. L. No. 102-395 (Oct. 6, 1992). In 1997, Congress increased the
set-aside to 3,000 annuaily. See Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriation Act of 1998, Pub. L. No. 105-119 (Nov. 26, 1997). A “regional center” is defined as “any cconomic
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Center Pilot,” and legislation was introduced in 2008 to make the Regional Center Pilot
permancnt.14 Under the pilot, foreign investors can pool their investments into Regional Centers
which make large investments that create jobs. Regional Center investors are permitted to
demonstrate through “reasonable methodologies™ that their investment resulted in the creation of
ten or more direct or indirect jobs. More specifically, investors within EB-5 Regional Centers
are permitted to use statistical formulas and models to demonstrate a correlation between their
investment of capital into a specific business and indirect jobs created in other businesses within
the greater community. In Regional Center cascs, thesc indirectly generated jobs may be used to
satisfy the job creation requirement.

According to the Congressional Research Service, the South Dakota International Business
Institute’s Dairy Economic Region program (SDIBI South Dakota Dairy) provides an EB-5
Regional Center story that illustrates how the successful implementation of an EB-5 program can
positively impact a community.” Approved in June 2005, the SDIBI South Dakota Dairy
program attracted more than 60 immigrant investors who infused approximately $30 million into
the South Dakota economy. Their combined investment was leveraged to secure approximately
$90 million in bank financing for various dairy investment projects. These EB-5 investments
directly created 240 jobs. Using RIMS 11'¢ modeling to predict the correlation between monies
invested and employment creation, the combined investment also is credited with generating an
additional 638 indirectly-created jobs, and over $360 million in additional funds to the rcgion“7

According to the SDIBI South Dakota Dairy Director, the “paramount” EB-5 program issue is
whether “USCIS [has] sufficient resources to quickly adjudicate EB-5 immigrant visa petitions.
If the adjudication process is too long . . . the onortunity cost may make a South Dakota dairy
investment unappealing to foreign investors.” Similar sentiments were expressed to the

unit, public or private, which is involved with the promotion of economic growth, including increased export sales,
improved regional productivity, job creation, and increased domestic capital investment.” 8 C.F.R. § 204.6(¢)
(2008).

" See S. 2751, a Senate bill co-sponsored by Senators Patrick Leaby (D-VT) and Arlen Specter (R-PA) on March
12, 2008. Although the EB-5 Regional Center Pilot program was not made permanent in the 110th Congress,
bipartisan support did exist to ensure that the pilot did not expire at the end of the 2008 fiscal year. A short
extension of the Regional Center Pilot (through March 6, 2009) was thus included in the Consolidated Security,
Disaster Assistance, and Continuing Appropriations Act, 2009, Pub. L. No 110-329 (Sept. 30, 2008). Fotlowing
passage of a five day extension, on March 11, 2009, President Obama signed the Omnibus Appropriations Act
extending the EB-5 Regional Center Pilot sunset date to September 30, 2009. Accordingly, the 11 1th Congress may
yet again take up the question of extending the pilot, or making the program permanent, later this year.

"% See Chad C. Haddal, “Foreign Investor Visas: Policies and Issucs,” pp. 31-32, Congressional Research Service
(Jan. 29, 2007).

" RIMS 11 is the upgraded version of the original Regional Industrial Multiplier System (RIMS) created by the U.S.
Department of Commerce, Bureau of Economic Analysis, and is used in public and private sector project planning
as a model to predict regional output, earnings, and employment in specific geographic and industrial settings. See
“Regional Multipliers from the Regional Input-Output Modeling Systems (RIMS i1): A Brief Description;”

www bea.goviregional/rims/bridesc.cfin (accessed Jan. 8, 2009).

7 See supra note 15,

¥ Id atp. 32.
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Ombudsman by other stakeholders. They emphasized that the EB-S program generally, and the
Regional Center Pilot particularly, needs stability and predictability to attract foreign investors.

Foreign Competition and Response

It is generally understood that in enacting the EB-5 provisions contained within the Imumigration
Act of 1990, Congress intended to establish an immigrant investment program to rival those
enacted by other countries, specifically Canada and Australia.™® However, by the time the EB-5
program became law, Canada’s Immigrant Investor program was in existence for four years
{since 1986}. See Figure 2 below for use of this program.

Figure 2: Canada’s Immigrant Investor Visa Utilization (Principals + Derivatives), CY 1998-2007
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Source: Citizenship & Immigration Canada Facts and Figures 2007.  Inunigration Overview-Permanent and Temporary
Residents, p. 19, » i {accessed Feb. 19, 2009).

Under the Canadian program, foreign business persons establish eligibility by proving that they
have “two years of business experience,” a net worth of at least CDN $800,000, and by
affirmatively expressing that they are willing to deposit CDN $400,000 into designated
government guaranteed securities for a period of five years.” Unlike the EB-5 program, the

7 See supra note 2,

# See 136 Cong. Rec. 17106, 112 {Oct. 26, 1990) (Senator Paul Simon ( D-IL) arguing that the United States should
“learn from and build upon the track record and experiences of Governments of Canada and Australia who have had
great success in attracting talented people through their investor visa programs.”)

! See Citizenship and Immigration Canada, “Investors;” wwy ge.ca {accessed Feb. 18, 2009). Invested funds
are used by the federal government to generate new employment opportunities for Canadian citizens, and in turn, the
foreign investor is granted permanent resident status, and provided a government promissory note representing a
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Canadian Immigrant Investor program is a passive program: a qualifying investor is not required
to open a business, or hire and manage employees. Rather, the investment itself is assumed to
spur significant economic activity and create jobs.

Uncertainty Has Plagued the EB-5 Program From Its Inception

Initial delay in the issuance of EB-5 rules, followed by changes in interpretation of the rules, has
led to uncertainty in the EB-5 program since inception.

Between 1993 and 1997, the Immigration and Naturalization Service (INS) issued General
Counsel interpretive guidance on key legal issues, which was received favorably by several
private sector companies specifically formed to develop investment project opportunities for EB-
5 investors.

The number of EB-5 immigrant visas issued increased from 583 in FY 1993 to 1,361 visas in FY
1997. However, informal General Counsel guidance in the mid-1990s permitted investors to
obtain status without actually committing their entire investment amount to the business.”

Concerns of insider access, suspicions of abuse, misrepresentation, and fraud surfaced in the
mid-1990s at the same time that the EB-5 program was experiencing its most significant usage.
Some of these concerns were later proven in a federal court case leading to convictions for
immigration fraud, wire fraud, money laundering, and conspiracy a;ainst the principals and
officers of an EB-5 investment business then operating as Interbank.”® The defendants in the
case attracted $21 million in investment funds from foreign investors who were seeking to
lawfully obtain green card status through the EB-5 program. The fraudulent investment scheme
involved the juggling of funds through an offshore financial institution, and the production and
use of fake bank statements used in connection with underlying [-526 petitions filings. However,

debt obligation to return the full CDN $400,000 in five years (without interest). 7d. There has never been a
governmental default on these obligations, and because of their retiability, Canadian financial institutions are willing
to partially finance the required investment. See Jeffrey S. Lowe, “Canada’s Immigrant Investor Program,”
Research Solutigns (Dec. 2007). Interestingly, the qualitying investment may be delayed until as late as the cve of
the date of visa issuance. See Citizenship and Immigration Canada “Operating Procedure Manual (OP 9 Investors)”
at 9.2 (Aug. 8, 2008); www.cic.pe.ca {accessed Feb. 18, 2009). In the ten-year period between 1998 and 2007,
according to Citizenship & Immigration Canada, 16,213 principal foreign nationals have invested in direct
qualifying funds in Canada. See Citizenship & Immigration Canada Facts and Figures 2007: Immigration
Overview—Permanent and Temporary Resident, p. 19; hitp:/www cic.ge ca/english/resources/statistics/menu-
fact.asp (accessed Feb. 5, 2009). Bascd on the total number of principal forcign nationals and the gualifying
investment of CDN $400,000, Canada has benefited from CDN $6,485,200,000 through its Immigrant Investor
program.

2 See INS General Counsel Memorandum, “Sections 203(b)(S) (EB-5) and 216A of the Immigration and
Nationality Act,” HQCOU 70/6.1 & 70/9-P (Dec. 19, 1997). This 1997 Memorandum clarified and provided new
guidance disallowing such practices,

¥ See U.S. v. O’Connor, 158 F. Supp. 2d 697, 723-38 (E.D. Va 2001).

VerDate Nov 24 2008  08:50 Feb 02,2010 Jkt 054559 PO 00000 Frm 00073 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1

PsN: CMORC

54559.047



70

Citizenship and Immigration Services Ombudsman

Recommendation from the CIS Ombudsman to the Dircctor, USCIS

March 18, 2009
Page 8 of 17

none of the individual 216 EB-5 investors were found complicit in the fraud. In fact, most of the
foreign investors suffered a total loss of their funds and were not granted green cards.”

In 1998, the USCIS Administrative Appeals Office (AAOY” issued four precedent decisions?
that altered the previously issued guidance and substituted new and more restrictive
interpretations of the law. These changes caused much concern among current and potential EB-
5 investors, and introduced new and significant uncertainties into the EB-5 program.

Figure 3: Changes in Selected EB-5 Legal Guidance

Issue

Pre-1998 AAO Decisions

Post-1998 AAQ Decisions

Establishment of “new”
enterprise

Business must be created after
November 1990

Investor must personally be
involved in establishment of
business®’®

Source of funds

General representation and proof’
of legal generation of fund
accepted

Legal generation of funds must
be traced with particularity ~¢4F

Promissory notes

Considered at face value; no limit
on duration; need not be
perfected; foreign collateral
acceptable

Must prove fair market valuc;c

duration generally restricted to

two years;” must be perfected;®
foreign collateral must be
seizable ® and marketable®

Guaranteed returns

Permitted generally

Prohibited®

Redemption provisions

Permissible but may not exercise
until after two year conditions
tifted

Impermissible to enter
redemption agreement within
two-year conditional period®

 Matter of Soffici, 22 1&N Dec. 158 (Assoe. Comm’s Examinations 1998).

B Matter of Hsiung, 22 1&N Dec. 201 (Assoc. Comm™r Examinations 1998).
 Matter of Izummi, 22 I&N Dec. 169 {Assoc. Comm’r Examinations 1998),
?Matter of Ho, 22 1&N Dee. 206 {Assoc. Comm’r Examinations 1998},

Following issuance of the AAO’s precedent decisions, EB-5 visa applications dropped
dramatically. Between FY 1998 and FY 2008, USCIS had an average approval rate of
approximately 44 percent, as shown in Figure 4 below.

* See U.S. v. Q’Connor, 321 F. Supp. 2d 722, 725 (E.D. Va 2004).

» The AAO is the appellate body within USCIS with primary authority to review most service center decisions.

* Matter of Soffici, 22 1&N Dec. 158 {Assoc. Comm’r Examinations 1998); Matter of Izummi, 22 I&N Dec, 169
(Assoc. Comm’r Examinations 1998); Matter of Hsiung, 22 I&N Dec, 201 (Assoc. Comm’r Examinations 1998);
Matter of Ho, 22 1&N Dec. 206 (Assoc. Comm’r Examinations 1998). Precedent decisions are those decisions
specially designated to provide controlling legal principles and interpretations which are “binding on all Service

employees in the administration of the Act.” 8 C.E.R. § 103.3(c) {2008).

7 Congress abolished the establishment criterion though legislative action in 2002 when it passed the 21st Century

Department of Justice Appropriations Authorization Act. See supranote 4 at § 11036,
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Figure 4: Form 1-526 Approvals and Denials by USCIS (Principals Oniy}, FY 1998-2008
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Source: VSCIS Performance Analysis System Data, a5 of October 2008,

Many potential investors decided not to go forward with their EB-3 investments and filings. In
addition, USCIS took action to remove some existing investors from the United States based on
the retroactive application of the principles set forth in the precedent decisions. While most
investors lost legal challenges, one group of affected investors did successfully challenge the
retroactive application of these decisions in one federal court. In reversing the denials, the court
found:

[Investors] relied on their understanding that their business and
investment plans conformed to the requirements of EB-5.
They sold businesses, uprooted from their homelands, and
moved to the U.S.... [They] sought no guarantee of success,
but a contingent promise that, if they held up their end of the
bargain ... they would obtain LPR status promised by the EB-5
program. This was not unreasonable.... The reputation and
integrity of the EB-5 program is ill-served by the proposition
that INS approval of an 1-526 petition as satisfying EB-5"s
requirements cannot be relied upon.”

* Chang v. U.S., 327 F.3d 911, 928-29 (9th Cir. 2003).

9
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In 2002, the President signed special legislation that attempted to rectify the situation.””
However, new regulations needed to implement this legislation remain outstanding, and these
cases cannot be adjudicated until final rules are issued. As a result, approximately 700 investors,
most of whom are at the condition removal stage, have had their immigration status placed on
hold, some since 1995.3° This long delay has adversely impacted these affected investors (and
their derivative family members) who have been unable to fully integrate into the United States.

It is widely believed that the EB-5 program has never truly fulfilled Congress’ expectations.
Experts may differ on the cause, but citing to input from USCIS officials and immigration
attorneys, a 2005 Government Accountability Office (GAO) report attributed:

... low participation to a series of factors that led to uncertainty
among potential investors. These factors include an onerous
application process; lengthy adjudication periods; and the
suspension of processing of over 900 EB-5 cases -~ some of which
date to 1995 -- precipitated by a change in {USCIS’] interpretation
of regulations regarding financial [qualiﬁcations.}3 !

Citing the same GAO report, the Congressional Research Service’s 2005 report to Congress on
“Federal Investor Visas: Policies and Issues,” stated that EB-5 visa underutilization can be traced
to:

[The rigorous nature of the LPR investor application process and
qualifying requirements; the lack of expertisc among adjudicators;
uncertainty regarding adjudication outcomes; negative media
attention on the LPR investor program; lack of clear statutory
guidance; and lack of timely application processing and
adjudication.*

In 2005, USCIS established an EB-5 unit at USCIS headquarters, the Investor and Regional
Center Unit (IRCU),* and announced the agency’s intention to re-invigorate the EB-5

? Sypra note 4. Immigrant investors affected by the retroactively applied 1998 AAO decisions were provided an
additional two years to demonstrate that they made a supplemental investment, and in combination, that they met the
minimum required qualifying investment and created and/or preserved ten jobs.

3 Information provided by USCIS to the Ombudsman (Jan. 30, 2008).

*! Immigrant Investors: Small Number of Participants Attributed to Pending Regulations and Other Factors, p.3
GAO-05-256 (Apr. 2005).

% Supranote 15 at p. 8.

3 The IRCU reviews and approves the submissions of applicants seeking Regional Center designation. Applicants
are required to provide a “detailed prediction regarding the manner in which the [R]egional [Clenter will have a
positive impact on the regional and national economy....” 8 C.F.R § 204.6(m)(3)(iv) (2008). The proposal must be
supported by “economically or statistically valid forecasting tools, including, but not limited to, feasibility studies ...
and/or multiplicr tables.” 8 C.F.R. § 204.6(m)(3)(v} (2008). “To show that 10 or more jobs are actually created
indirectly by the business, reasonable methodologies may be used. Such methodologies may include ...

10

VerDate Nov 24 2008  08:50 Feb 02,2010 Jkt 054559 PO 00000 Frm 00076 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1

PsN: CMORC

54559.050



73

Citizenship and Immigration Services Ombudsman

Recommendation from the CIS Ombudsman to the Director, USCIS
March 18, 2009
Page 11 of 17

program.* In the last few years, the EB-5 immigrant visa category has attracted the interest of
high net-worth investors seeking to immigrate to the United States. USCIS reported to the
Ombudsman that it received 1,257 Form [-526 petitions in FY 2008.

Despite a recent upswing in EB-5 filings, as discussed below, the Ombudsman has heard from
stakeholders that USCIS® decision to consolidate EB-5 adjudications at the California Service
Center (CSC)35 has rekindled concerns within the EB-5 investor community.

Case Processing Procedures

To acquire an EB-5-based green card, an investor must first make a qualifying investment, and
then file a Form 1-526 petition (and supporting documents) with USCIS. Once the Form 1-526 is
approved, an investor who is in the United States in lawful nonimmigrant status may file 2 Form
1-485 (Application to Register Permanent Residence or Adjust Status).*® Upon approval of the
Form 1-485, the investor is afforded conditional lawful permanent resident status, which is valid
for two years.

If the investor is outside the United States when the Form 1-526 petition is approved, the U.S.
Department of State’s National Visa Center will process the EB-5 immigrant visa through the
local U.S. consular post with jurisdiction over the place of residence. The EB-5 immigrant visa
is used to enter the United States, which commences the two-year conditional lawful permanent
resident status.

Regardless of whether the investor adjusted to conditional green card status while living in the
United States, or acquired such status through consular processing, approximately 21 months
later the investor must file a Form 1-829 to remove the conditional status. In addition, petitioners
must also provide supporting documents to establish that they have satisfied all EB-S qualifying
conditions. Upon approval, a new ten-year unconditional green card is issued.

Prior to October 1, 2008, EB-5 related Form 1-526 and Form 1-829 filings were divided between
the Texas Service Center (TSC) and the CSC as part of USCIS® bi-specialization initiative.
USCIS announced last year that beginning on October 1, 2008, all Form 1-526 and 1-829
petitions would be adjudicated at the CSC.>’

economically or statistically valid forecasting devices which indicate the likelihood that the business will result in
increased employment.” 8 C.F.R. § 204.6(m)(7)(ii) (2008).

3 USCIS Interoffice Memorandum, “Establishment of An Investor and Regional Center Unit” (Jan. 19, 2005).

% “Change in Filing Location for EB-5-Related Petitions and Applications and Regional Center Proposals,” 74 Fed.
Reg. 912 (Jan. 9, 2009).

3 The spouse and minor children of the investor may also file for green card status by filing separate Form 1-485
a;:plications‘ ‘

3" Supra note 35.

11
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The Ombudsman met with EB-5 product line managers and adjudicators at the TSC and CSC in
August 2008 regarding the scheduled consolidation of EB-5 adjudications at the CSC. At that
time, there were two EB-5 adjudicators at the TSC, each with over ten years of experience. The
Ombudsman learned that neither of these seasoned TSC EB-5 adjudicators would relocate to the
CSC to continue work on EB-5 filings. However, these seasoned adjudicators trained ten CSC
adjudicators who now supplement the EB-5 unit.

The CSC advised the Ombudsman that it expects the new complement of CSC EB-5 adjudicators
to reduce processing times. Final transition of all EB-5 related adjudications and oversight to the
CSC, including IRCU functions, occurred in January 2009.

Recent EB-5 Stakeholder Meetings and Feedback

Stakeholders advised the Ombudsman that they are concerned about delays in EB-5 processing
times and the impact on existing investors. Specifically, some expressed concern®® that
adjudicators who are new to the complex EB-5 product line may seek to review previously
settled guidance, or request new types of evidence from investors.”

USCIS met with an EB-5 regional center trade association group in Washington on September
22, 2008. There were four themes highlighted by EB-5 stakeholders at this meeting: program
institutionalization, program enforcement, minimization of program risk; and a need to increase
program predictability.

Stakeholders believe that USCIS should not re-adjudicate the indirect job creation methodology
when reviewing individual Form 1-526 and 1-829 petitions. Since that meeting, USCIS advised
the Ombudsman in December 2008 that the agency is continuing to review 1-829s to determine if
the originally presented methodology is valid and appropriate, and whether the projected jobs
were created or will be created within two years.

* These concerns were raised by individual stakeholders with the Ombudsman in informal discussions in the fali of
2008, and in an Ombudsman-hosted a public teleconference on September 26, 2008, “EB-5 Investor Visas:
Opportunities and Challenges.”

** In the past, the AAO has endorsed a “hypertechnical” review of certain issues, including source and path of funds.
See Matter of [Redacted], EAC 98 229 50661, Vermont Service Center (AAO Jan, 18, 2005) (““hypertechnical®
requir for establishing the lawful source of an investor’s funds serve a valid government interest....”) citing a
Ninth Circuit decision, Spencer Enterprises. Inc., v. United States, 229 F. Supp. 2d 1025, 1040 (E.D. Cal. 2001),
aff’d 345 F. 3d 683 (5th Cir. 2003).

“USCIS has sent mixed messages on the question of whether and when an EB-5 investor must prove that the
qualifying Regional Center investment satisfied the law’s job creation requirement. In an October 22, 2008, letter to
Senator Patrick J. Leahy (D-VT), Chairman of the Senate Committee on the Judiciary, USCIS stated that a business
plan that relies on an indirect job creation methodology, but does not forecast the generation of the jobs within the
two-year period that an investor is afforded conditional LPR status, is insufficient. Yet the same letter, citing 8
C.F.R. § 216.6(a)(4)(iv) (2008), states that the regulations do allow some flexibility for USCIS to remove the
conditions on an investor’s LPR status based upon a showing that the forecasted “jobs will be created within a
reasonable time.” Note that the cited regulation concerns the adjudication of Form 1-829 and in fact does not

12
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L. ANALYSIS

Based upon the foregoing discussion, EB-5 program administration has historically lacked
continuity. For the EB-5 program to realize its full potential, it is essential that USCIS establish
a regulatory and administrative environment to promote investor confidence that the program can
be relied upon.

Accordingly, the Ombudsman makes the following recommendations te USCIS:
1. Quickly Finalize the Special Legisiation Regulations.

USCIS drafted proposed regulations to implement the EB-5 special legislation in 2002,*' but
these proposed rules remain in internal rulemaking review processes with the USCIS Office of
Chief Counsel.”” Adjudicators in the field indicate that they are ready to address these long-
pending 1-829 petitions to remove condition cases, but need final action on the regulations to
move forward. Continued delay negatively impacts adjudicators and USCIS as a whole, as hours
of customer service time are spent addressing congressional and direct customer inquiries on
these cases. Finalization of these proposed regulations is overdue.

For these reasons, the Ombudsman recommends that USCIS finalize regulations te
implement the special 2002 EB-5 legislation which offers a certain subgroup™ of EB-5
investors a pathway to cure deficiencies in their previously submitted petitions.

2. Do Not Re-adjudicate the Job Creation Methodology Question.

USCIS should issue Standard Operating Procedures (SOPs) for Form 1-526 and Form 1-829
adjudications that specifically instruct adjudicators that they are not to reexamine the job
methodology issuc. Repeat questioning, debate, and re-adjudication of complex economic
models and analyses used to prove the ten full-time job creation requirement unnecessarily uses
USCIS resources and results in adjudication delays. Eliminating this re-examination may result
in increased speed and predictability in adjudications, and allow adjudicators more time to focus
on other factual matters. The adoption of SOPs should yield greater regularity in process, and
consequently, build confidence in EB-5 project developers and attract potential foreign national
entrepreneurs.

specifically state that the investor must prove that the required jobs be created and filled within the two-year
conditional LPR period initially granted to the EB-5 investor,

*! Supra note 27.

“? Information provided by USCIS to the Ombudsman (Jan. 30, 2008).

*! This subgroup includes only those EB-S investors whose Form 1-526 petition was filed and/or approved between
January 1, 1995 and August 31, 1998.
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Developers and investors should be able to rely on the rules applicable at the time they make
their investments and expect the government not to revisit those rules when it adjudicates their
cases. Accordingly, once the agency reviews the indirect job methodology presented by a
developer in its submission seeking USCIS designation as an approved Regional Center, the
issue should be considered conclusively established, absent clear error or fraud.

For these reasons, the Ombudsman recommends that USCIS issue Standard Operating
Procedures (SOPs) for Form 1-526 and Form 1-829 that specifically direct EB-5
adjudicators to not reconsider or re-adjudicate the indirect job creation methodology in
Regional Center cases, absent clear error or evidence of fraud.

3. Issue More EB-S Precedent/Adopted“ Decisions.

Although the EB-5 visa category and the Regional Center pilot program have been in existence
for over 15 years, many key terms have not been clearly defined by USCIS. Such ambiguity
contributes to entrepreneur anxiety and uncertainty about the program, and ultimately to
underutilization of this visa category. AAOQ issuance of additional precedent/adopted decisions
would clarify USCIS’ interpretation of key EB-5 terms and policies within specific fact patterns,
and assist the business community, investors, and EB-5 adjudicators. For example:

¢  Definition of Restructuring. Current regulations do not define what level of
restructuring or reorganization is required to render the purchase of an existing business a
“new enterprise” under the EB-5 provisions. The AAO has held that simply buying and
changing the legal name and/or the legal form of the business entity alone is insufficient
to qualify the business as a “new enterprise.”

s Designation of High Unemployment Area and Effect of Later Changes in
Unemployment Rate. Clarification is needed on which government office(s) is/are
appropriate to designate an area as a qualified “high unemployment area.” The EB-5
legislation permits a lower ($500,000) threshold investment in areas so defined. In
addition, clarification is needed on what impact an improvement in the unemployment
rate would subsequently have on an investor who invested in a formerly designated *high
unemployment area.” The lack of clarity in these matters might cause investors to avoid
investing in areas which could otherwise benefit from an infusion of foreign capital and
related job creation.

For these reasons, the Ombudsman recommends that USCIS designate more EB-5
Administrative Appeals Office (AAO) decisions as precedent/adopted decisions to provide

* uscis adopted decisions are AAQ decisions that the USCIS Director proactively identifies and considers
binding policy guidance on USCIS personnel, and must be followed in all cases involving similar issues. See
generally Ombudsman Recommendation #20 (FR2005-20).

14
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stakeholders, investors, and adjudicators a better understanding of the application of
existing USCIS regulations to given factual circumstances. The Ombudsman suggests that
USCIS issue additional EB-5 precedent/adopted decisions as an interim measure until
completion of formal rulemaking, as outlined in Recommendation #4 below.

4. EB-5 Rulemaking Is Needed.

The time is ripe to take a fresh look at how USCIS can best implement congressional intent in
establishing the EB-5 category.

Given that four significant EB-5 precedent decisions® effectively established extra-regulatory
interpretations of law, the Ombudsman further recommends that USCIS initiate formal EB-5
rulemaking to advance a new set of rules to replace the combination of existing rules and
controlling precedent decisions.*

By engaging in formal rulemaking, USCIS will have a chance to reinvigorate the EB-5 program.

For these reasons, the Ombudsman recommends that USCIS engage in formal rulemaking
to further develop rules that will promote stakeholder and investor confidence as well as
predictability in adjudicatery precesses.

5. Foerm An EB-5 Advisory Group.

USCIS should form an EB-5 inter-governmental advisory group composed of selected
representatives from the Departments of Commerce, Treasury, State, Labor, and possibly, the
Small Business Administration. Without recommending that these agencies have any
adjudicatory role in determining the merits of an application or petition, this group should meet
regularly to consult with USCIS on Regional Center designations, and to address other business,
economic, and labor issues which impact the EB-5 program.

Some of the specific matters which the inter-governmental advisory group could provide
invaluable insight and assistance with include: the examination of Regional Center submissions
for such designation, including the business plan; the financial instruments described; the
designation of high unemployment areas; and the validity of “indirect job methodologies”
advanced by EB-5 project developers. Additional issues might include: appropriate levels of
due diligence related to program integrity; the availability and reasonableness of requesting
particular financial documents and/or asset identification; and issues surrounding the path of
funds.

** Supra note 26.
* To avoid further confusion or inequity, the regulations concerning new EB-5 filings should not be made
retroactive.
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For these reasons, the Ombudsman recommends that USCIS form an inter-governmental
advisery group to consult on domestic business, economic, and labor considerations
relevant to EB-5 adjudications.

6. Offer A Special Handling Processing Option To EB-5 Investors.

High net-worth individuals who are willing to risk in excess of $500,000 in an investment in the
United States require program predictability. Such entrepreneurs frequently make significant
financial decisions in a matter of hours or days, and existing EB-5 case processing timeframes
simply do not mesh well with the pace of progress expected in the business world. The
Ombudsman notes that this is not a new concern -- the time USCIS takes to adjudicate these
filings has been regularly mentioned as a source of difficulty by stakeholders and investors. This
issue was specifically raised by stakeholders during a public meeting with USCIS in Washington
in September 2004. It also was the subject of an April 6, 2005, letter from House Judiciary
Committee Chairman James Sensenbrenner to then USCIS Director Eduardo Aguirre, requesting
that USCIS process EB-5 cases more quickly by instituting a premium processing option, as well
allowing for concurrent filing."” The Ombudsman recognizes that it may be xmpracnca] for
USCIS to institute the standard 15-day®® premium processing $1, 000 upgrade option® for these
complex EB-5 filings. However, USCIS may formulate an appropriately priced specialized
handling option that is operationally sound (e.g., 60 days).

For these reasons, the Ombudsman recommends that USCIS offer a Special Handling
Package option to EB-5 investors for faster adjudication of Forms 1-526, 1-829, and related
applications for a higher fee.

7. “Prioritize” Processing of Regional Center Related Filings.

Section 4 of the Basic Pilot Program Extension and Expansion Act of 2003 states: “[ijn
processing [EB-5] petitions ... the Secretary of Homeland Security may give priority to petitions
filed by aliens secking admission under the pilot program....” Timely adjudications are of
critical importance to EB-5 investors. Given the current state of the U.S. economy, USCIS
should exercise this discretion and “prioritize” Regional Center filings.

Additionally, as a matter of administrative discretion, the Ombudsman suggests that USCIS
consider accelerating its review and adjudication of all new applications seeking Regional Center
approval and designation. In these difficult times, many communities nationwide could benefit
from investments in newly created Regional Centers.

47 Supra note 15 at p. 26, citing to Chairman Sensenbrenner letter. “Concurrent fi iling” refers to the ability to
simultancously file Form I-485 along with Form 1-526, rather than to file this form sequentially after the Form [-526
is approved. Existing regulations do not currently permit concurrent filing of these forms.

“¢ 8 C.F.R. § 103.2(f) (2008).
“ INA § 286(u); 8 U.S.C. § 1356(u).
* Supra note 5 {emphasis supplied).
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For these reasons, the Ombudsman recommends that USCIS “prioritize” the review and
processing of all Regional Center EB-5 related petitions and applications to foster the
immediate creation and preservation of jobs.

8. Actively Promote the EB-5 Program.

Visible support by USCIS of the EB-5 program generally, and the Regional Center Pilot
Program specifically, would send a strong signal to entrepreneurs, financiers, and stakeholders
that the United States is open for business and intends to welcome immigrant investors. Sending
such a signal, in coordination with its adoption of the other recommendations in this study,
would likely encourage individuals and interests to look at the EB-5 program,

Just ‘as corresponding immigration components in other countries actively promote their
immigrant investor programs globally,”! USCIS should actively support the U.S. EB-5 program,

For these reasons, the Ombudsman recommends that USCIS establish a program to
promote the EB-5 program overseas in coordination with the U.S. Departments of State
and Commerce.

1IV. CONCLUSION

The underutilization of the EB-5 visa category is principally caused by significant regulatory and
administrative obstacles, as well as by uncertainties that undermine investor and stakeholder
confidence. Given current economic conditions, by adopting these recommendations USCIS
will send a message that it accepts, understands, and will implement Congress’ intention that the
EB-5 program serve as an employment creation engine for our nation.

5! Among others, Canada, Australia, New Zealand, Poland, and the United Kingdom have investor programs that
offer high net-worth individuals the opportunity for permanent resident status. Some are more active than others in
terms of marketing. One of the most active is Canada, where the equivalent organization to USCIS, Citizenship &
immigration Canada (CIC), actively promotes and sponsors initiatives to strengthen its Immigrant Investor Program.
1In 2004, CIC reported that immigrant investors contributed CDN $211 million in funds that were used to create
employment opportunities for Canadians. “Annual Report to Parliament on Immigration, 2005;”
bup://www.cic.ge.ca/english/resources/publications/annual-report20058/section3.asp (accessed Dec. 22, 2008).
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TO:

Richard Flowers
Acting Citizenship and Immigration Services Ombudsman

FROM: Michael Aytes /S/ June 12, 2009

Acting Deputy Director

SUBJECT: Response to Recommendation 40, Employment Creation Immigrant Visa (EB-5)

Program Recommendations

Recommendation

The CIS Ombudsman recommends that USCIS:

Finalize regulations to implement the special 2002 EB-5 legislation which offers a certain
subgroup of EB-5 investors a pathway to cure deficiencies in their previously submitted
petitions;

Issue Standard Operating Procedures (SOPs) for Form 1-526 (Immigrant Petition by Alien
Entrepreneur) and Form 1-829 (Petition by Entrepreneur to Remove Conditions) that
specifically direct EB-5 adjudicators to not reconsider or re-adjudicate the indirect job
creation methodology in Regional Center cases, absent clear error or evidence of fraud,;

Designate more EB-5 Administrative Appeals Office (AAO) decisions as precedent/adopted
decisions to provide stakeholders, investors, and adjudicators a better understanding of the
application of existing USCIS regulations to given factual circumstances;

Engage in formal rulemaking to further develop rules that will promote stakeholder and
investor confidence as well as predictability in adjudicatory processes;

Form an inter-governmental advisory group to consult on domestic business, economic, and
Iabor considerations relevant to EB-5 adjudications;

Offer a Special Handling Package option to EB-5 investors for faster adjudication of Forms
1-526, 1-829, and related applications for a higher fee;

www.uscis.gov

VerDate Nov 24 2008  08:50 Feb 02,2010 Jkt 054559 PO 00000 Frm 00084 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1

PsN: CMORC

54559.058



81

Response to Recommendation 40
Page 2

» “Prioritize” the review and processing of all Regional Center EB-5 related petitions and
applications to foster the immediate creation and preservation of jobs, and;

s Establish a program to promote the EB-5 program overseas in coordination with the U.S.
Departments of State and Commerce.

USCIS Response

1. Finalize regulations to implement the special 2002 EB-5 legislation which offers a certain
subgroup of EB-5 investors a pathway to cure deficiencies in their previously submitted
petitions.

USCIS is actively working to finalize and publish regulations regarding EB-5 investors affected by
the 2002 EB-5 legislation. The rule has already been reviewed by the U.S. Department of Homeland
Security’s (DHS) Office of General Counsel (OGC), and the agency is attempting to streamline the
current draft as well as incorporate substantive decisions that are not subject to OGC’s review.
During the past year or so the agency was directed to issue several rulemakings that were designated
as priority rules for the Department of Homeland Security, including rules related to H-1B, H-2A, H-
2B, 1-9, TN, and T and U Adjustment of Status; therefore, the agency could not finalize this EB-5
rule. USCIS will urge the Department to put this rule on the priority list as many of the investors are
in the process of litigating their right to citizenship.

2. Issue Standard Operating Procedures (SOPs) for Form 1-526 (Immigrant Petition by Alien
Entrepreneur) and Form 1-829 (Petition by Entrepreneur to Remove Conditions) that
specifically direct EB-5 adjudicators te not reconsider or re-adjudicate the indirect job
creation methedology in Regional Center cases, absent clear error or evidence of fraud.

USCIS concurs with the intent of this recommendation to the extent that EB-5 adjudicators should
not re-adjudicate the indirect job creation methodology for Regional Center cases absent clear error
or evidence of fraud. USCIS will, however, continue to review the 1-829 petitions to ensure that ali
measurable variables and assumptions that underlie the indirect job creation methodology have, in
fact, been met. For example, an investor may make a proposal to create a shopping center that
would be leased to various businesses. At the 1-526 stage, the investor may claim that this proposal
would result in the hiring of a certain number of employees by the tenant-businesses and that a
certain number of indirect jobs would be created as well. USCIS must ensure that the tenant jobs
have substantially been filled to support the indirect job count. This is not re-adjudicating the job
creation methodology, merely, verification of an assertion previously made during the I-526 stage. In
the alternative, if the job creation was based on total expenditure of capital to create the shopping
center, USCIS must make sure that the full amount has, in fact, been invested in the job creating
enterprise to support the job count.

USCIS regulations provide some flexibility to respond to changed circumstances at the time the I-
829 is filed by permitting the conditions to be removed from the alien investor’s permanent
residence based upon a showing that the jobs will be created within a reasonable time. USCIS has
encouraged stakeholders to contact the agency should they have any concerns about how the agency
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has applied the reasonable timeframe standard at the Form 1-829 stage. USCIS will confer internally
to develop additional training sessions for adjudicators rather than issue SOPs or policy guidance via
the AFM for Forms 1-526 and 1-829.

3. Designate more EB-5 Administrative Appeals Office (AAO) decisions as precedent/adopted
decisions to provide stakeholders, investors, and adjudicators a better understanding of the
application of existing USCIS regulations to given factual circumstances.

USCIS concurs with the intent of this recommendation, but believes that it is more beneficial to
issue new policies through formal rulemaking or policy guidance which would provide examples of
certain factual circumstances via the AFM. On occasion, USCIS will certify unique or novel
decisions to the AAO for clarification on certain issues. Unfortunately, issuing a precedent decision
is a multi-department and time-consuming process.

4. Engage in formal rulemaking to further develop rules that will promote stakeholder and
investor confidence as well as predictability in adjudicatory processes.

USCIS acknowledges that the regulations governing the EB-5 Program need to be updated. During
the past 20 months the agency was directed to issue several rules that were designated as priorities
by the previous presidential administration. USCIS met these challenges despite limited resources,
and we are continuing with rulemaking efforts that are agency priorities. USCIS will re-examine its
current resources in relation to its ability to promulgate new regulations versus statutory mandates
and other existing priority regulations which are currently in progress.

5. Form an inter-governmental advisory group to consult on demestic business, economic,
and labor considerations relevant to EB-5 adjudications.

USCIS is exploring the possibility of developing an inter-governmental advisory group to discuss
operational and policy issues with respect to domestic business, economic, and labor considerations
relevant to EB-5 adjudications. USCIS will advise the CIS Ombudsman if a group is convened.

6. Offer a Special Handling Package option to EB-5 investors for faster adjudication of Forms
1-526, 1-829, and related applications for a higher fee.

USCIS concurs with this recommendation. USCIS Service Center Operations recently advised
attendees at the EB-5 quarterly stakeholders meeting that the agency is committed to offering
Premium Processing Service for some or all EB-5 form types in the future. However, because of the
complexity of the issues presented by EB-5 petitions, the agency does not believe that it is possible
to provide Premium Processing Service for EB-5 petitions under the current statutory scheme.! The
agency believes that a longer processing time as well as an increase in the premium processing fee
may be necessary before EB-5 petitions will be eligible for Premium Processing Service. In

! Currently the Premium Processing Service provides a 15 calendar day processing time for an additional cost of $1000.
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addition, the agency intends to meet the targeted cycle times before it pursues adding EB-5
applications to Premium Processing Service.

7. “Prioritize” the review and processing of all Regional Center EB-5 related petitions and
applications to foster the immediate creation and preservation of jobs.

USCIS currently prioritizes the review and processing of all Regional Center-affiliated petitions and
will continue to do so. Regional Center-affiliated petitions are separated and assigned to specific
officers who are trained to complete such specialized adjudications. With the increased number of
staff dedicated to the processing of 1-526 and 1-829 petitions,” we fully anticipate that the cycle
times will continue to decrease. Recently, we requested that stakeholders include a copy of the
Regional Center approval notice when submitting petitions and applications. This will enable our
contractor to easily identify the Regional Center cases and segregate them so that they can be
worked more quickly.

8. Establish a program to promote the EB-5 program overseas in coordination with the U.S.
Departments of State and Commerce.

USCIS believes that this suggested initiative focuses more on high-level promotional efforts rather
than operational matters. USCIS is responsible for administering immigration benefits and not
necessarily for promoting increased commercial enterprises within the United States. For this
reason, USCIS believes that other agencies and departments, such as the U.S. Department of
Commerce, would be better suited to promote such a program. However, USCIS may potentiaily
discuss the promotion of the program within the proposed inter-governmental advisory group or in
other cross-cutting department panels.

2 There are currently 16 officers dedicated to adjudicating EB5-related petitions (Form 1-526 and Form 1-829). There
were previously only 2 officers assigned to adjudicating EB5-related petitions.
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Office of the
Citizenship and lmmigration Services Ombucdsmon

U.S. Department of Homeland Security
Mail Stop 1225
Washington, DC 20528-1225

EMPLOYMENT CREATION IMMIGRANT VISA (EB-5) PROGRAM
RECOMMENDATIONS

March 18, 2009

The Citizenship and Immigration Services Ombudsman, established by the Homeland Security
Act of 2002, provides independent analysis of problems encountered by individuals and
employers interacting with U.S. Citizenship and Immigration Services, and proposes changes to
mitigate those problems.

1. EXECUTIVE SUMMARY

The Citizenship and Immigration Services Ombudsman (Ombudsman) has reviewed the United
States Citizenship and Immigration Services (USCIS) policies and processes concerning the
Employment Creation EB-5 immigrant visa,' and formed several recommendations that USCIS
should implement to stabilize and energize the program.

In passing employment creation legislation, Congress sought to attract entrepreneurial
immigrants to the United States who would invest capital to create jobs for U.S. workers, and
thereby stimulate the economy.2

Congress allocates approximately 10,000 immigrant visas per year to the EB-5 category
(including derivative visas for the spouses and minor children of investors), although less than
1,000 visas are used annually.’ This underutilization is caused by a confluence of factors,
including program instability, the changing economic environment, and more inviting immigrant
investor programs offered by other countries.

In recognition of the present turmoil in the U.S. economy, it is incumbent upon USCIS to take all
necessary and appropriate steps to facilitate a healthy, vigorous, and smooth-running
employment creation immigrant visa program.

! immigration and Nationality Act (INA) § 203(b)(5); 8 U.S.C. § 1153(b)(5).

? [mmigration Act of 1990, Pub. L. No. 101-649 (Nov. 29, 1990).

3 Between 1992 and 2004, 6,024 EB-5s were issued, which averaged approximately 500 per year. Government
Accountability Office, Inimigrant Investors: Small Number of Participants Attributed to Pending Regulations and
Other Factors, p. 2 (Apr. 2005) (GAQ-05-256). “The bill’s supporters predicted that about 4,000 millionaire
investors, along with family members, would sign up, bringing in $4 billion in new investments and creating 40,000
jobs [annually]l.” See Al Kamen, “An Investment in American Citizenship; Immigration Program Invites
Millionaires to Buy Their Way In,” Washington Post, (Sept. 29, 1991).

Email: cisombudsman(@:dhs. gov | Web: hup:/www dhs povicisombudsman | Phone: (202) 357-8100 | Fax: (202) 357-0042
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For these reasons, the Ombudsman recommends that USCIS:

1. Finalize regulations to implement the special 2002 EB-5 legislation which offers a
certain subgroup® of EB-5 investors a pathway to cure deficiencies in their previously
submitted petitions.

2. Issue Standard Operating Procedures (SOPs) for Form 1-526 (Immigrant Petition by
Alien Entrepreneur) and Form I-829 (Petition by Entrepreneur to Remove
Conditions) that specifically direct EB-5 adjudicators to not reconsider or re-
adjudicate the indirect job creation methodology in Regional Center cases, absent
clear error or evidence of fraud.

3. Designate: more EB-5 Administrative Appeals Office (AAQ) decisions as
precedent/adopted decisions to previde stakehelders, investors, and adjudicators a
better understanding of the application of existing USCIS regulations to given factual
circumstances.

4. Engage in formal rulemaking to further develop rules that will promote stakeholder
and investor confidence as well as predictability in adjudicatory processes.

5. Form an inter-governmental advisory group to consult on domestic business,
economic, and labor considerations relevant to EB-5 adjudications.

6. Offer a Special Handling Package option to EB-5 investors for faster adjudication of
Forms 1-526, 1-829, and related applications for a higher fee.

7. “Prioritize” the review and processing of all Regional Center EB-5 related petitions
and applications to foster the immediate creation and preservation of jobs.’

8. Establish a program to promote the EB-5 program overseas in coordination with the
U.S. Departments of State and Commerce.

¢ This subgroup includes only those EB-5 investors whose Forms 1-526 (Immigrant Petition by Alien Entrepreneur)
were filed and/or approved between January 1, 1995, and before August 31, 1998. See 21st Century Department of
Justice Appropriations Authorization Act, §§ 11031-37, Pub. L. No. 107-273 (Nov. 2, 2002).

> “Priority” processing is authorized by the Basic Pilot Program Extension and Expansion Act of 2003, Pub. L. No.
108-156 (Dec. 3, 2003),
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II. BACKGROUND
Purpose and Terms of the EB-5 Program

Pursuant to INA § 203(b)(5), Congress established the fifth employment-based (EB-5)
preference category in 1990 for immigrants seeking to enter the United States to engage in a
commercxal enterprise that will benefit the U.S. economy and directly create® at least ten full-
time jobs.” The minimum quahfymg investment amount 1s $500,000 for commercial enterpnses
located within a rural area® (or targeted employment area),” and is otherwise $1,000,000,

Congress allocated 10,000 immigrant visas annually for this employment-based preference
category. Figure | depicts actual EB-5 usage from FY 1998 through FY 2007,

®A qualifying investment in a new commercial enterprise must create full-time employment for at least ten U.S.

citi lawful per id or other immigrants tawfully authorized to be employed in the United States.

INA § 203(b)(5)(a)(ii); 8 U.S.C. § 1153(b)(5)(A)(ii); see also 8 C.F.R. § 204.6(j)(4)(i) (2008). The investor and

his/her immediate family, as well as lawful nonimmigrant employees, are excluded from the ten-person employment

calculatlon 8 C.FR. §204. 6(e) (2008). Special rules also allow for making a qualifying investment where the
serves to mai jobs that might otherwise be lost in a troubled business (i.¢., an existing business over

two years old that has incurred a net loss exceeding 20 percent of its net worth during the 12 or 24 month period

grecedmg a Form 1-526 petition filing). 8 C.F.R. §§ 204.6(e), 204.6())}(4)(D)(B)(ii) (2008).

INA § 203(b)(5)(A)(ii); 8 U.S.C. § 1153(b)(SHAXi1).

8 “Rural area” is defined as “any area other than an arca within a metropolitan statistical area or within the outer

boundary of any city or town having a population of 20,000 or more (based on the most recent decennial census of

the United States).” INA § 203(b)(5)(B)(m), 8 US.C. § 11S3(b)Y(S)(B)iii); see also 8 C.F.R. § 204.6(c) (2008).

® “Targeted employment area” means that “at the time of the investment, a rural area or an area which has

experienced high unemployment {of at least 150 percent of the national average rate).” INA § 203(b)(5XB)(ii); 8

U.S.C. § 1153(bY(3XBXi); see also 8 C.F.R. § 204.6(3)(6) (2008).

P INA § 203()SHC)(i); 8 U.S.C. § LIS3MYSHCN).
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Figure 1: U.S, EB-S Immigrant Visa Utilization (Principals + Derivatives), FY 1998-2007
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Source:  DHS Office of Tmmigration Statistics, “2007 Yearbook of Immigration  Statistics,” Table 6 at p. I8,
hupfvwww dbs goviximenystatisties/index.shun (accessed Feb. 19, 2000).

A Senate Committee Report stated that the EB-5 provision was “intended to provide new
employment for U.S. workers and to infuse new capital in the country, not to provide immigrant
visas to wealthy individuals. .. "

The legislative history suggests that Congress anticipated that as many as 4,000 foreign investors
and their families would seek U.S. lawful permanent residence (LPR or “green card” status),
bringing in fresh investment funds totaling an estimated $4 billion and creating 40,000 jobs
annually.’

Pilot Regional Center Program
To encourage use of the EB-5 visa category, Congress established the Immigrant Investor Pilot

Program in 1993 and set aside 3,000 of the allocated 10,000 visas for investors who invest within
designated “regional centers.”” This program eventually became referred to as the “Regional

'''S. Rep. No. 55, 101st Cong., 1st Sess. at 21 (1989).

' See Al Kamen, “An Investment in American Citizenship; tmmigration Program Invites Millionaires to Buy Their
Way In,” Was t, (Sept. 29, 1991).

¥ "The original set-aside was 300 visas annually. See Departments of Commerce, Justice, State, the Judictary, and
Related Agencies Appropriation Act of 1993, Pub. L. No. 102-395 (Oct. 6, 1992). In 1997, Congress increased the
set-aside to 3,000 annually. See Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriation Act of 1998, Pub. L. No. 105-119 (Nov. 26, 1997). A “regional center” is defined as “any economic
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Center Pilot,” and legislation was introduced in 2008 to makc the Regional Center Pilot
permancnt.'* Under the pilot, foreign investors can pool their investments into Regional Centers
which make large investments that crcate jobs. Regional Center investors are permitted to
demonstrate through “reasonable methodologics™ that their investment resulted in the creation of
ten or more direct or indircet jobs. More specifically, investors within EB-5 Regional Centers
are permitted to usc statistical formulas and models to demonstrate a correlation between their
investment of capital into a specific business and indirect jobs created in other businesses within
the greater community. In Regional Center cases, these indirectly generated jobs may be used to
satisfy the job creation requirement.

According to the Congressional Research Service, the South Dakota International Business
Institute’s Dairy Economic Region program (SDIBI South Dakota Dairy) provides an EB-S
Regional Center story that illustrates how the successful implementation of an EB-5 program can
positively impact a community.‘S Approved in June 2005, the SDIBI South Dakota Dairy
program attracted more than 60 immigrant investors who infused approximately $30 million into
the South Dakota economy. Their combined investment was leveraged to secure approximately
$50 million in bank financing for various dairy investment projects. These EB-5 investments
directly created 240 jobs. Using RIMS 1'® modeling to predict the correlation between monics
invested and employment creation, the combined investment also is credited with generating an
additional 638 indircctly-created jobs, and over $360 million in additional funds to the rcgion‘”

According to the SDIBI South Dakota Dairy Director, the “paramount” EB-5 program issue is
whether “USCIS [has] sufficient resources to quickly adjudicate EB-S immigrant visa petitions.
If the adjudication proccss is too long . . . the opportunity cost may make a South Dakota dairy
investment unappealing to foreign investors.”'®  Similar sentiments were expressed to the

unit, public or private, which is involved with the promotion of economic growth, including increased export sales,
improved regional productivity, job creation, and increased domestic capital investment.” 8 C.F.R. § 204.6(c)
(2008).

" See S. 2751, a Senate biil co-sponsored by Senators Patrick Leahy (D-VT) and Arlen Specter (R-PA) on March
12, 2008. Although the EB-5 Regional Center Pilot program was not made permanent in the 110th Congress,
bipartisan support did exist to ensure that the pilot did not expire at the end of the 2008 fiscal year. A short
extension of the Regional Center Pilot (through March 6, 2009) was thus included in the Consolidated Security,
Disaster Assistance, and Continuing Appropriations Act, 2009, Pub. L. No 110-329 (Sept. 30, 2008). Following
passage of a five day cxtension, on March 11, 2009, President Obama signed the Omnibus Appropriations Act
extending the EB-5 Regional Center Pilot sunset datc to Scptember 30, 2009. Accordingly, the 11ith Congress may
yet again take up the question of extending the pilot, or making the program permanent, later this ycar,

"% See Chad C. Haddal, “Foreign Investor Visas: Policies and Issues,” pp. 31-32, Congressional Research Service
(Jan. 29, 2007).

'® RIMS 11 is the upgraded version of the original Regional Industrial Multiplier System (RIMS) created by the U.S.
Department of Commerce, Bureau of Economic Analysis, and is used in public and private sector project planning
as a model to predict regional output, earnings, and employment in specific geographic and industrial settings. See
“Regional Multiplicrs from the Regional Input-Output Modeling Systems (RIMS 11): A Brief Description;”

www bea.goviregional/vims/brfdesc.clin (accessed Jan. 8, 2009).

"7 See supra note 15.

*1d. at p. 32.
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Ombudsman by other stakeholders. They emphasized that the EB-5 program generally, and the
Regional Center Pilot particularly, needs stability and predictability to attract foreign investors.

Foreign Competition and Response

Itis gcncmlly understood that in enacting the EB-5 provisions contained within the Immigration
Act of 1990," Congress intended to establish an immigrant mthmmt program to rival those
enacted by other countries, specifically Canada and Ausiralia.”® However, by the time the EB-5
program became law, Canada’s Immigrant Investor program was in existence for four years
(since 1986). See Figure 2 below for use of this program.

Figare 2: Canada’s lmmigrant Investor Visa Utitization (Principals + Derivatives), CY 1998-2007
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Source:  Citizenship & Immigration Canada Facts and Figures 20070 Immigration Overview-Permanent and Temporary
Residents, p. 19, wwy accessed Feb. 19, 2009).

Under the Canadian program, foreign business persons establish eligibility by proving that they
have “two years of business experience,” a net worth of at least CDN $800,000, and by
affirmatively expressing that they are willing to deposit CDN $400,000 into designated
government guaranteed securities for a period of five years.” Unlike the EB-5 program, the

" See supra note 2.

# See 136 Cong. Ree. 17106, 112 {Oct. 26, 1990) (Senator Paul Simon {D-IL) arguing that the United States should
“learn from and build upon the track record and experiences of Governments of Canada and Australia who have had
great success in attracting talented people through their investor visa programs.”)

*! See Citizenship and Immigration Canada, “Investors;” .ge.ca {accessed Feb, 18, 2009). Invested funds
are used by the federal government to generate new emp Qymcnt opportunities for Canadian citizens, and in turn, the
foreign investor is granted permanent resident status, and provided a government promissory note representing a

6
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Canadian Immigrant Investor program is a passive program: a qualifying investor is pot required
to open a business, or hire and manage employces. Rather, the investment itsclf is assumed to
spur significant economic activity and create jobs.

Uncertainty Has Plagued the EB-5 Program From Its Inception

Initial delay in the issuance of EB-5 rules, followed by changes in interpretation of the rules, has
led to uncertainty in the EB-5 program since inception.

Between 1993 and 1997, the Immigration and Naturalization Service (INS) issued General
Counsel interpretive guidance on key legal issues, which was received favorably by several
private sector companies specifically formed to develop investment project opportunities for EB-
5 investors.

The number of EB-5 immigrant visas issued increased from 583 in FY 1993 to 1,361 visas in FY
1997. However, informal General Counsel guidance in the mid-1990s permitted investors to
obtain status without actually committing their entire investment amount to the business.”

Concerns of insider access, suspicions of abuse, misrepresentation, and fraud surfaced in the
mid-1990s at the same time that the EB-5 program was experiencing its most significant usage.
Some of thesc concerns were later proven in a federal court case leading to convictions for
immigration fraud, wire fraud, money laundering, and conspiracy against the principals and
officers of an EB-5 investment business then operating as Interbank.” The defendants in the
case attracted $21 million in investment funds from foreign investors who were secking to
lawfully obtain green card status through the EB-5 program. The fraudulent investment scheme
involved the juggling of funds through an offshore financial institution, and the production and
use of fake bank statements used in connection with underlying 1-526 petitions filings. However,

debt obligation to return the full CDN $400,000 in five years (without interest). /d. There has never been a
governmental default on these obligations, and because of their reliability, Canadian financial institutions are willing
to partially finance the required investment. See Jeffrey S. Lowe, “Canada’s Immigrant Investor Program,”
Research Selutions (Dec. 2007). Interestingly, the qualifying investment may be delayed until as late as the eve of
the date of visa issuance. See Citizenship and Immigration Canada “Operating Procedure Manual (OP 9 Investors)”
at 9.2 (Aug. 8, 2008); www cic.ge.ca (accessed Feb, 18, 2009). In the ten-year period between 1998 and 2007,
according to Citizenship & Immigration Canada, 16,213 principal foreign nationals have invested in direct
qualifying funds in Canada. See Citizenship & Immigration Canada Facts and Figures 2007: Immigration
Overview—Permanent and Temporary Resident, p. 19; hup:/www.cic.ge.casenglish/resources/statistics/ menu-
fact.asp (accessed Feb. 5, 2009). Based on the total number of principal foreign nationals and the qualifying
investment of CDN $400.000, Canada has benefited from CDN $6,485,200,000 through its Immigrant Investor
program,

*2 See INS General Counsel Memorandum, “Sections 203(b)(5) (EB-5) and 216A of the fmmigration and
Nationality Act,” HQCOU 70/6.1 & 70/9-P (Dcc. 19, 1997). This 1997 Memorandum clarified and provided new
guidance disallowing such practices.

* See U.S. v. Q'Connor, 158 F. Supp. 2d 697, 723-38 (E.D. Va 2001).
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none of the individual 216 EB-5 investors were found complicit in the fraud. In fact, most of the
. - o . 2
foreign investors suffered a total loss of their funds and were not granted green cards.™

In 1998, the USCIS Administrative Appeals Office (AAOY” issucd four precedent decisions™
that altered the previously issued guidance and substituted new and more restrictive
interpretations of the law. These changes caused much concern among current and potential EB-
5 investors, and introduced new and significant uncertainties into the EB-5 program.

Figure 3: Changes in Selected EB-5 Legal Guidance

Issue

Pre-1998 AAO Decisions

Post-1998 AAO Decisions

Establishment of “new™
enterprise

Business must be created after
November 1990

Investor must personally be

involved in establishment of
e
business”

Source of funds

General representation and proof
of legal generation of fund
accepted

Legal generation of funds must
be traced with particularity 40

Promissory notes

Considered at face value: no limit
on duration; need not be
perfected; foreign collateral
acceptable

Must prove fair market vatue;®

duration generally restricted to

two years;* must be perfected;®
foreign collateral must be
seizable ® and marketable®

Guaranteed returns

Permitted generally

Prohibited®

Redemption provisions

Permissible but may not exercise
until after two year conditions
lifted

Impermissible to enter
redemption agreement within
two-year conditional period®

A Matter of Soffici, 22 1&N Dec. 158 {Assoc, Comm’r Exaniinations {998),

® Matter of Hsiung, 22 1&N Dec. 201 {Assoc. Comm’r Examinations 1998).
 Matter of bummi, 22 [&N Dec. 169 (Assoc, Comm’s Fxaminations 1998},
P Matter of Ho, 22 [&N Dec. 206 (Assoe. Comm'r Examinations §998).

Following issuance of the AAO’s precedent decisions, EB-5 visa applications dropped
dramatically. Between FY 1998 and FY 2008, USCIS had an average approval ratc of
approximately 44 pereent, as shown in Figure 4 below.

* See U.S. v. O’Connor, 321 F. Supp. 2d 722, 725 (E.D. Va 2004),

** The AAQ is the appellate body within USCIS with primary authority to review most service center decisions.

% Matter of Soffici, 22 1&N Dec. 158 (Assoc. Comm’r Examinations 1998); Matter of Izummi, 22 1&N Dec. 169
{Assoc. Comm’r Examinations 1998); Matter of Hsiung, 22 1&N Dec. 201 {(Assoc. Comm'r Examinations 1998);
Matter of Ho, 22 1&N Dec. 206 {Assoc. Comm’'r Examinations 1998). Precedent decisions are those decisions
specially designated to provide controlling legal principles and interpretations which are “binding on alf Service
employeces in the administration of the Act.” 8 C.F.R. § 103.3(c) (2008).

*7 Congress abolished the establishment criterion though legistative action in 2002 when it passed the 21st Century
Department ot Juslice Appropriations Authorization Act. See supra note 4 at § 11036,
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Figure 4: Form 1-526 Approvals and Denials by USCIS (Principals Only), FY 1998-2008
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Source: USCIS Performance Analysis System Data, as of October 2008,

Many potential investors decided not to go forward with their EB-5 investments and filings. In
addition, USCIS took action to remove some existing investors from the United States based on
the retroactive application of the principles set forth in the precedent decisions. While most
investors lost legal challenges, one group of affected investors did successfully challenge the
retroactive application of these decisions in one federal court. In reversing the denials, the court
found:

{Investors] relied on their understanding that their business and
investment plans conformed to the requirements of EB-5.
They sold businesses, uprooted from their homelands, and
moved to the US.... [They] sought no guarantee of success,
but a contingent promise that, if they held up their end of the
bargain ... they would obtain LPR status promised by the EB-5
program. This was not unreasonable.... The reputation and
integrity of the EB-5 program is ill-served by the proposition
that INS approval of an 1-526 petition as satisfying EB-5"s
requirements cannot be retied upon.™

* Chang v. U.S., 327 F.3d 911, 928-29 (9th Cir. 2003).
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In 2002, the President signed special legislation that attempted to rectify the situation.”

However, new regulations needed to implement this legislation remain outstanding, and these
cases cannot be adjudicated until final rules are issued. As a result, approximately 700 investors,
most of whom are at the condition removal stage, have had their immigration status placed on
hold, some since 1995.°® This long delay has adversely impacted these affected investors (and
their derivative family members) who have been unable to fully integrate into the United States.

It is widely believed that the EB-5 program has never truly fulfilled Congress’ expectations.
Experts may differ on the cause, but citing to input from USCIS officials and immigration
attorneys, a 2005 Government Accountability Office (GAO) report attributed:

... low participation to a series of factors that led to uncertainty
among potential investors. These factors include an onerous
application process; lengthy adjudication periods; and the
suspension of processing of over 900 EB-5 cases -- some of which
date to 1995 -- precipitated by a change in [USCIS’] interpretation
of regulations regarding financial [qualifications.]’’

Citing the same GAO report, the Congressional Research Service’s 2005 report to Congress on
“Federal Investor Visas: Policies and Issues,” stated that EB-5 visa underutilization can be traced
to:

[Tlhe rigorous-nature of the LPR investor application process and
qualifying requirements; the lack of expertise among adjudicators;
uncertainty regarding adjudication outcomes; negative media
attention on the LPR investor program; lack of clear statutory
guidance; and lack of timely application processing and
adjudication.*

In 2005, USCIS established an EB-5 unit at USCIS headquarters, the Investor and Regional
Center Unit (IRCU),” and announced the agency’s intention to re-invigorate the EB-5

¥ Supra note 4. Immigrant investors affected by the retroactively applied 1998 AAO decisions were provided an
additional two years to demonstrate that they made a supplemental investment, and in combination, that they met the
minimum required qualifying investment and created and/or preserved ten jobs.

% Information provided by USCIS to the Ombudsman (Jan, 30, 2008).

3! Immigrant Investors: Small Number of Participants Attributed to Pending Regulations and Other Factors, p.3
GAO-05-256 (Apr. 2005).

32 Supranote 15 at p. 8.

% The IRCU reviews and approves the submissions of applicants seeking Regional Center designation. Applicants
are required to provide a “detailed prediction regarding the manner in which the [R]egional [Clenter will have a
positive impact on the regional and national economy....” 8 C.F.R § 204.6(m)(3)(iv) (2008). The proposal must be
supported by “economically or statistically valid forecasting tools, including, but not limited to, feasibility studies ...
and/or multiplier tables.” 8 C.F.R. § 204.6(m)(3)(v) (2008). “To show that 10 or more jobs are actually created
indirectly by the business, reasonable methodologies may be used. Such methodologies may include ...

10
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program.** In the last few years, the EB-5 immigrant visa category has attracted the interest of
high net-worth investors seeking to immigrate to the United States. USCIS reported to the
Ombudsman that it received 1,257 Form [-526 petitions in FY 2008.

Despite a recent upswing in EB-5 filings, as discussed below, the Ombudsman has heard from
stakeholders that USCIS’ decision to consolidate EB-5 adjudications at the California Service
Center (CSC)* has rekindled concerns within the EB-5 investor community.

Case Processing Procedures

To acquire an EB-5-based green card, an investor must first make a qualifying investment, and
then file a Form 1-526 petition (and supporting documents) with USCIS. Once the Form 1-526 is
approved, an investor who is in the United States in lawful nonimmigrant status may file a Form
1-485 (Application to Register Permanent Residence or Adjust Status).** Upon approval of the
Form 1-485, the investor is afforded conditional lawful permanent resident status, which is valid
for two years.

If the investor is outside the United States when the Form 1-526 petition is approved, the U.S.
Department of State’s National Visa Center will process the EB-5 immigrant visa through the
local U.S. consular post with jurisdiction over the place of residence. The EB-5 immigrant visa
is used to enter the United States, which commences the two-year conditional lawful permanent
resident status.

Regardless of whether the investor adjusted to conditional green card status while living in the
United States, or acquired such status through consular processing, approximately 21 months
later the investor must file a Form I-829 to remove the conditional status. In addition, petitioners
must also provide supporting documents to establish that they have satisfied all EB-5 qualifying
conditions. Upon approval, a new ten-year unconditional green card is issued.

Prior to October 1, 2008, EB-5 related Form I-526 and Form I-829 filings were divided between
the Texas Service Center (TSC) and the CSC as part of USCIS’ bi-specialization initiative.
USCIS announced last year that beginning on October 1, 2008, all Form [-526 and I-829
petitions would be adjudicated at the CSC.%’

economically or statistically valid for ing devices which indicate the likelihood that the business will result in
increased employment.” 8 C.F.R. § 204.6(m)(7)(ii) (2008).

 USCIS Interoffice Memorandurm, “Establishment of An Investor and Regional Center Unit” (Jan. 19, 2005).

% “Change in Filing Location for EB-5-Related Petitions and Applications and Regional Center Proposals,” 74 Fed.
Reg. 912 (Jan. 9, 2009).

* The spouse and minor children of the investor may also file for green card status by filing separate Form 1-485
a})plications. ’

* Supra note 35.

13

VerDate Nov 24 2008  08:50 Feb 02, 2010 Jkt 054559 PO 00000 Frm 00098 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1

PsN: CMORC

54559.072



95

Citizenship and Immigration Services Ombudsman

Recommendation from the CIS Ombudsman to the Director, USCIS
March 18, 2009
Page 12 0f 17

The Ombudsman met with EB-5 product line managers and adjudicators at the TSC and CSC in
August 2008 regarding the scheduled consolidation of EB-S adjudications at the CSC. At that
time, there were two EB-5 adjudicators at the TSC, each with over ten years of experience. The
Ombudsman learned that neither of these seasoned TSC EB-5 adjudicators would relocate to the
CSC to continue work on EB-3 filings. However, these seasoned adjudicators trained ten CSC
adjudicators who now supplement the EB-5 unit.

The CSC advised the Ombudsman that it expects the new complement of CSC EB-5 adjudicators
to reduce processing times. Final transition of all EB-5 related adjudications and oversight to the
CSC, including IRCU functions, occurred in January 2009,

Recent EB-5 Stakeholder Meetings and Feedback

Stakeholders advised the Ombudsman that they are concerned about delays in EB-5 processing
times and the impact on existing investors. Specifically, some expressed concern® that
adjudicators who are new to the complex EB-5 product line may seek to review previously
settled guidance, or request new types of evidence from investors.>®

USCIS met with an EB-5 regional center frade association group in Washington on September
22, 2008. There were four themes highlighted by EB-5 stakeholders at this meeting: program
institutionalization, program enforcement, minimization of program risk, and a need to increase
program predictability.

Stakcholders believe that USCIS should not re-adjudicate the indirect job creation methodology
when reviewing individual Form I-526 and 1-829 petitions. Since that meeting, USCIS advised
the Ombudsman in December 2008 that the agency is continuing to review [-829s to determine if
the originally presented methodology is valid and appropriate, and whether the projected jobs
were created or will be created within two years.'m

% These concerns were raised by individual stakeholders with the Ombudsman in informal discussions in the fail of
2008, and in an Ombudsman-hosted 2 public teleconference on September 26, 2008, “EB-5 Investor Visas:
Opportunities and Challenges.”

* In the past, the AAQ has endorsed a “hypertechnical” review of certain issues, including source and path of funds.
See Matter of [Redacted], EAC 98 229 50661, Vermont Service Center (AAQO Jan. 18, 2005) (““hypertechnical’
requirements for establishing the lawful source of an investor’s funds serve a valid government interest....”) citing a
Ninth Circuit decision, Spencer Enterprises, Inc., v. United States, 229 F. Supp. 2d 1025, 1040 (E.D. Cal. 2001),
aff’d 345 F. 3d 683 (9th Cir. 2003).

USCIS has sent mixed messages on the question of whether and when an EB-5 investor must prove that the
qualifying Regional Center investment satisfied the law’s job creation requirement. In an October 22, 2008, letter to
Senator Patrick J. Leahy (D-VT), Chairman of the Senate Committee on the Judiciary, USCIS stated that a business
plan that relies on an indirect job creation methodology, but does not forecast the generation of the jobs within the
two-year period that an investor is afforded conditional LPR status, is insufficient. Yet the same letter, citing 8
C.F.R. § 216.6(a)(4)(iv) (2008), states that the regulations do allow some flexibility for USCIS to remove the
conditions on an investor’s LPR status based upon a showing that the forecasted *jobs will be created within a
reasonable time.” Note that the cited regulation concemns the adjudication of Form 1-829 and in fact does not

12
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III. ANALYSIS

Based upon the foregoing discussion, EB-5 program administration has historically lacked
continuity. For the EB-5 program to realize its full potential, it is essential that USCIS establish
a regulatory and administrative environment to promote investor confidence that the program can
be relied upon.

Accordingly, the Ombudsman makes the fellowing recommendations to USCIS:
1. Quickly Finalize the Special Legislation Regulations.

USCIS drafted proposed regulations to implement the EB-5 special legislation in 2002,*' but
these proposed rules remain in internal rulemaking review processes with the USCIS Office of
Chief Counsel.® Adjudicators in the field indicate that they are ready to address these long-
pending 1-829 petitions to remove condition cases, but need final action on the regulations to
move forward. Continued delay negatively impacts adjudicators and USCIS as a whole, as hours
of customer service time are spent addressing congressional and direct customer inquiries on
these cases. Finalization of these proposed regulations is overdue.

For these reasons, the Ombudsman recommends that USCIS finalize regulations to
implement the special 2002 EB-5 legislation which offers a certain subgroup® of EB-5
investors a pathway to cure deficiencies in their previously submitted petitions.

2. Do Not Re-adjudicate the Job Creation Methodology Question.

USCIS should issue Standard Operating Procedures (SOPs) for Form 1-526 and Form I-829
adjudications that specifically instruct adjudicators that they are not to reexamine the job
methodology issue. Repeat questioning, debate, and re-adjudication of complex economic
models and analyses used to prove the ten full-time job creation requirement unnecessarily uses
USCIS resources and results in adjudication delays. Eliminating this re-examination may result
in increased speed and predictability in adjudications, and allow adjudicators more time to focus
on other factual matters. The adoption of SOPs should yield greater regularity in process, and
consequently, build confidence in EB-5 project developers and attract potential foreign national
entrepreneurs.

specifically state that the investor must prove that the required jobs be created and filled within the two-year
conditional LPR period initially granted to the EB-5 investor.

* Supra note 27.

2 Information provided by USCIS to the Ombudsman (Jan. 30, 2008).

* This subgroup includes only those EB-5 investors whose Form [-526 petition was filed and/or approved between
January 1, 1995 and August 31, 1998.
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Developers and investors should be able to rely on the rules applicable at the time they make
their investments and expect the government not to revisit those rules when it adjudicates their
cases. Accordingly, once the agency reviews the indirect job methodology presented by a
developer in its submission seeking USCIS designation as an approved Regional Center, the
issue should be considered conclusively established, absent clear error or fraud.

For these reasons, the Ombudsman recommends that USCIS issue Standard Operating
Procedures (SOPs) for Form I-526 and Form I-829 that specifically direct EB-5
adjudicators to not reconsider or re-adjudicate the indirect job creation methodology in
Regional Center cases, absent clear error or evidence of fraud.

3. Issue More EB-S Precedent/Adopted“ Decisions.

Although the EB-S visa category and the Regional Center pilot program have been in existence
for over 15 years, many key terms have not been clearly defined by USCIS. Such ambiguity
contributes to entreprencur anxiety and uncertainty about the program, and ultimately to
underutilization of this visa category. AAO issuance of additional precedent/adopted decisions
would clarify USCIS’ interpretation of key EB-5 terms and policies within specific fact patterns,
and assist the business community, investors, and EB-5 adjudicators. For example:

s  Definition of Restructuring. Current regulations do not define what level of
restructuring or reorganization is required to render the purchase of an existing business a
“new enterprise” under the EB-5 provisions. The AAO has held that simply buying and
changing the legal name and/or the legal form of the business entity alone is insufficient
to qualify the business as a “new enterprise.”

¢ Designation of High Unemployment Area and Effect of Later Changes in
Unemployment Rate. Clarification is needed on which government office(s) is/are
appropriate to designate an area as a qualified “high unemployment area.” The EB-5
legislation permits a lower ($500,000) threshold investment in areas so defined. In
addition, clarification is needed on what impact an improvement in the unemployment
rate would subsequently have on an investor who invested in a formerly designated “high
unemployment area.” The lack of clarity in these matters might cause investors to avoid
investing in areas which could otherwise benefit from an infusion of foreign capital and
related job creation.

For these reasons, the Ombudsman recommends that USCIS designate more EB-5
Administrative Appeals Office (AAO) decisions as precedent/adopted decisions to provide

# uscis adopted decisions are AAQ decisions that the USCIS Director proactively identifies and considers
binding policy guidance on USCIS personnel, and must be followed in all cases involving similar issues. See
generally Ombudsman Recommendation #20 (FR2005-20).

14
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stakeholders, investors, and adjudicators a better understanding of the application of
existing USCIS regulations to given factual circumstances. The Ombudsman suggests that
USCIS issue additional EB-5 precedent/adopted decisions as an interim measure until
completion of formal rulemaking, as outlined in Recommendation #4 below.

4. EB-5 Rulemaking Is Needed.

The time is ripe to take a fresh look at how USCIS can best implement congressional intent in
establishing the EB-5 category.

Given that four significant EB-5 precedent decisions™ effectively established extra-regulatory
interpretations of law, the Ombudsman further recommends that USCIS initiate formal EB-5
rulemaking to advance a new set of rules to replace the combination of existing rules and
controlling precedent decisions.*

By engaging in formal rulemaking, USCIS will have a chance to reinvigorate the EB-5 program.

For these reasons, the Ombudsman recommends that USCIS engage in formal rulemaking
to further develop rules that will promote stakeholder and investor confidence as well as
predictability in adjudicatery processes.

5. Form An EB-5 Advisory Group.

USCIS should form an EB-5 inter-governmental advisory group composed of selected
representatives from the Departments of Commerce, Treasury, State, Labor, and possibly, the
Small Business Administration. Without recommending that these agencies have any
adjudicatory role in determining the merits of an application or petition, this group should meet
regularly to consult with USCIS on Regional Center designations, and to address other business,
economic, and labor issues which impact the EB-5 program.

Some of the specific matters which the inter-governmental advisory group could provide
invaluable insight and assistance with include: the examination of Regional Center submissions
for such designation, including the business plan; the financial instruments described; the
designation of high unemployment areas; and the validity of “indirect job methodologies”
advanced by EB-5 project developers. Additional issues might include: appropriate levels of
due diligence related to program integrity; the availability and reasonableness of requesting
particular financial documents and/or asset identification; and issues surrounding the path of
funds.

“ Supra note 26,
“ To avoid further confusion or inequity, the regulations concerning new EB-5 filings should not be made
retroactive.
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For these reasons, the Ombudsman recommends that USCIS form an inter-governmental
advisory group to comsult on domestic business, economic, and labor considerations
relevant to EB-5 adjudications.

6. Offer A Special Handling Processing Option To EB-5 Investors.

High net-worth individuals who are willing to risk in excess of $500,000 in an investment in the
United States require program predictability. Such entrepreneurs frequently make significant
financial decisions in a matter of hours or days, and existing EB-5 case processing timeframes
simply do not mesh well with the pace of progress expected in the business world. The
Ombudsman notes that this is not a new concern -- the time USCIS takes to adjudicate these
filings has been regularly mentioned as a source of difficulty by stakeholders and investors. This
issue was specifically raised by stakeholders during a public meeting with USCIS in Washington
in September 2004. It also was the subject of an April 6, 2005, letter from House Judiciary
Committee Chairman James Sensenbrenner to then USCIS Director Eduardo Aguirre, requesting
that USCIS process EB-5 cases more quickly by instituting a premium processing option, as well
allowing for concurrent filing” The Ombudsman recognizes that it may be impractical for
USCIS to institute the standard 15-day*® premium processing $1,000 upgrade option* for these
complex EB-5 filings. However, USCIS may formulate an appropriately priced specialized
handling option that is operationally sound (e.g., 60 days).

For these reasons, the Ombudsman recommends that USCIS offer a Special Handling
Package option to EB-5 investors for faster adjudication of Forms 1-526, 1-829, and related
applications for a higher fee.

7. “Prioritize” Processing of Regional Center Related Filings.

Section 4 of the Basic Pilot Program Extension and Expansion Act of 2003 states: “filn
processing { EB-5] petitions ... the Secretary of Homeland Securitg' may give priority to petitions
filed by aliens seeking admission under the pilot program....”® Timely adjudications are of
critical importance to EB-5 investors. Given the current state of the U.S. economy, USCIS
should exercise this discretion and “prioritize” Regional Center filings.

Additionally, as a matter of administrative discretion, the Ombudsman suggests that USCIS
consider accelerating its review and adjudication of all new applications seeking Regional Center
approval and designation. In these difficult times, many communities nationwide could benefit
from investments in newly created Regional Centers.

47 Supra note 15 at p. 26, citing to Chairman Sensenbrenner letter. “Concurrent filing” refers to the ability to
simultaneously file Form 1-485 along with Form [-526, rather than to file this form sequentially after the Form 1-526
is approved. Existing regulations do not currently permit concurrent filing of these forms.

® g CF.R. § 103.2() (2008).

“INA § 286(u); 8 U.S.C. § 1356(u).

% Supra note 5 (emphasis supplied).
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For these reasons, the Ombudsman recommends that USCIS “prioritize” the review and
processing of all Regional Center EB-S related petitions and applications to foster the
immediate creation and preservation of jobs.

8. Actively Promote the EB-5 Program.

Visible support by USCIS of the EB-5 program generally, and the Regional Center Pilot
Program specifically, would send a strong signal to entrepreneurs, financiers, and stakeholders
that the United States is open for business and intends to welcome immigrant investors, Sending
such a signal, in coordination with its adoption of the other recommendations in this study,
would likely encourage individuals and interests to look at the EB-5 program.

Just as corresponding immigration components in other countries actively promote their
immigrant investor programs globally,”' USCIS should actively support the U.S. EB-5 program.

For these reasons, the Ombudsman recommends that USCIS establish a program to
promote the EB-5 program everseas in coordination with the U.S, Departments of State
and Commerce.

1V. CONCLUSION

The underutitization of the EB-5 visa category is principally caused by significant regulatory and
administrative obstacles, as well as by uncertainties that undermine investor and stakeholder
confidence. Given current economic conditions, by adopting these recommendations USCIS
will send a message that it accepts, understands, and will implement Congress’ intention that the
EB-5 program serve as an employment creation engine for our nation.

3t Among others, Canada, Australia, New Zealand, Poland, and the United Kingdom have investor programs that
offer high net-worth individuals the opportunity for permanent resident status. Some are more active than others in
terms of marketing, One of the most active is Canada, where the equivalent organization to USCIS, Citizenship &
Immigration Canada (CIC), actively promotes and sponsors initiatives to strengthen its Immigrant Investor Program.
In 2004, CIC reported that immigrant investors contributed CDN $211 million in funds that were used to create
employment opportumtles for Canadians. “Annual Report to Parliament on Immigration, 2005;”

bttp:// . £/ sh/ i 1eport2005/scetiond asp (accessed Dec. 22, 2008).
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Memorandum

TO: Richard Flowers
Acting Citizenship and Immigration Services Ombudsman

FROM:  Michael Aytes /S/ June 12, 2009
Acting Deputy Director

SUBJECT: Response to Recommendation 40, Employment Creation Immigrant Visa (EB-5)
Program Recommendations

Recommendation

The CIS Ombudsman recommends that USCIS:
» Finalize regulations to implement the special 2002 EB-5 legislation which offers a certain
subgroup of EB-5 investors a pathway to cure deficiencies in their previously submitted
petitions;

o Issue Standard Operating Procedures (SOPs) for Form §-526 (Immigrant Petition by Alien
Entrepreneur) and Form [-829 (Petition by Entrepreneur to Remove Conditions) that
specifically direct EB-5 adjudicators to not reconsider or re-adjudicate the indirect job
creation methodology in Regional Center cases, absent clear error or evidence of fraud;

¢ Designate more EB-5 Administrative Appeals Office (AAO) decisions as precedent/adopted
decisions to provide stakeholders, investors, and adjudicators a better understanding of the
application of existing USCIS regulations to given factual circumstances;

» Engage in formal rulemaking to further develop rules that will promote stakeholder and
investor confidence as well as predictability in adjudicatory processes;

» Form an inter-governmental advisory group to consult on domestic business, economic, and
labor considerations relevant to EB-5 adjudications;

s Offer a Special Handling Package option to EB-5 investors for faster adjudication of Forms
1-526, 1-829, and related applications for a higher fee;

WWW.usCis.gov
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» “Prioritize” the review and processing of all Regional Center EB-S related petitions and
applications to foster the immediate creation and preservation of jobs, and,;

¢ Establish a program to promote the EB-5 program overseas in coordination with the U.S.
Departments of State and Commerce.

USCIS Response

1. Finalize regulations to implement the special 2002 EB-5 legislation which offers a certain
subgroup of EB-5 investors a pathway to cure deficiencies in their previously submitted
petitions.

USCIS is actively working to finalize and publish regulations regarding EB-5 investors affected by
the 2002 EB-5 legislation. The rule has already been reviewed by the U.S. Department of Homeland
Security’s (DHS) Office of General Counsel (OGC), and the agency is attempting to streamline the
current draft as well as incorporate substantive decisions that are not subject to OGC’s review.
During the past year or so the agency was directed to issue several rulemakings that were designated
as priority rules for the Department of Homeland Security, including rules related to H-1B, H-2A, H-
2B,1-9, TN, and T and U Adjustment of Status; therefore, the agency could not finalize this EB-5
rule. USCIS will urge the Department to put this rule on the priority list as many of the investors are
in the process of litigating their right to citizenship.

2. Issue Standard Operating Procedures (SOPs) for Form I-526 (Immigrant Petition by Alien
Entrepreneur) and Form 1-829 (Petition by Entrepreneur to Remove Conditions) that
specifically direct EB-5 adjudicators to not reconsider or re-adjudicate the indirect job
creation methodology in Regional Center cases, absent clear error or evidence of fraud.

USCIS concurs with the intent of this recommendation to the extent that EB-5 adjudicators should
not re-adjudicate the indirect job creation methodology for Regional Center cases absent clear error
or evidence of fraud. USCIS will, however, continue to review the 1-829 petitions to ensure that all
measurable variables and assumptions that underlie the indirect job creation methodology have, in
fact, been met. For example, an investor may make a proposal to create a shopping center that
would be leased to various businesses. At the I-526 stage, the investor may claim that this proposal
would result in the hiring of a certain number of employees by the tenant-businesses and that a
certain number of indirect jobs would be created as well. USCIS must ensure that the tenant jobs
have substantially been filled to support the indirect job count. This is not re-adjudicating the job
creation methodology, merely, verification of an assertion previously made during the I-526 stage. In
the alternative, if the job creation was based on total expenditure of capital to create the shopping
center, USCIS must make sure that the full amount has, in fact, been invested in the job creating
enterprise to support the job count.

USCIS regulations provide some flexibility to respond to changed circumstances at the time the I-
829 is filed by permitting the conditions to be removed from the alien investor’s permanent
residence based upon a showing that the jobs will be created within a reasonable time. USCIS has
encouraged stakeholders to contact the agency should they have any concerns about how the agency
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Response to Recommendation 40
Page 3

has applied the reasonable timeframe standard at the Form [-829 stage. USCIS will confer internatly
to develop additional training sessions for adjudicators rather than issue SOPs or policy guidance via
the AFM for Forms I-526 and 1-829.

3. Designate more EB-5 Administrative Appeals Office (AAO) decisions as precedent/adopted
decisions to provide stakeholders, investors, and adjudicaters a better understanding of the
application of existing USCIS regulations to given factual circumstances.

USCIS concurs with the intent of this recommendation, but believes that it is more beneficial to
issue new policies through formal rulemaking or policy guidance which would provide examples of
certain factual circumstances via the AFM. On occasion, USCIS will certify unique or novel
decisions to the AAO for clarification on certain'issues. Unfortunately, issuing a precedent decision
is a multi-department and time-consuming process.

4. Engage in formal rulemaking to further develop rules that will promote stakeholder and
investor confidence as well as predictability in adjudicatory processes.

USCIS acknowledges that the regulations governing the EB-5 Program need to be updated. During
the past 20 months the agency was directed to issue several rules that were designated as priorities
by the previous presidential administration. USCIS met these challenges despite limited resources,
and we are continuing with rulemaking efforts that are agency priorities. USCIS will re-examine its
current resources in relation to its ability to promulgate new regulations versus statutory mandates
and other existing priority regulations which are currently in progress.

5. Form an inter-governmental advisory group to consult on domestic business, economic,
and labor considerations relevant to EB-5 adjudications.

USCIS is exploring the possibility of developing an inter-governmental advisory group to discuss
operational and policy issues with respect to domestic business, economic, and labor considerations
relevant to EB-5 adjudications. USCIS will advise the CIS Ombudsman if a group is convened.

6. Offer a Special Handling Package option to EB-5 investors for faster adjudication of Forms
1-526, 1-829, and related applications for a higher fee.

USCIS concurs with this recommendation. USCIS Service Center Operations recently advised
attendees at the EB-5 quarterly stakcholders meeting that the agency is committed to offering
Premium Processing Service for some or all EB-5 form types in the future. However, because of the
complexity of the issues presented by EB-5 petitions, the agency does not believe that it is possible
to provide Premium Processing Service for EB-S petitions under the current statutory scheme.' The
agency believes that a longer processing time as well as an increase in the premium processing fee
may be necessary before EB-5 petitions will be eligible for Premium Processing Service. In

! Currently the Premium Processing Service provides a 15 calendar day processing time for an additional cost of $1000,
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addition, the agency intends to meet the targeted cycle times before it pursues adding EB-3
applications to Premium Processing Service.

7. “Prioritize” the review and precessing of all Regional Center EB-5 related petitions and
applications to foster the immediate creation and preservation of jobs.

USCIS currently prioritizes the review and processing of all Regional Center-affiliated petitions and
will continue to do so. Regional Center-affiliated petitions are separated and assigned to specific
officers who are trained to complete such specialized adjudications. With the increased number of
staff dedicated to the processing of I-526 and 1-829 petitions,” we fully anticipate that the cycle
times will continue to decrease. Recently, we requested that stakeholders include a copy of the
Regional Center approval notice when submitting petitions and applications. This will enable our
contractor to easily identify the Regional Center cases and segregate them so that they can be
worked more quickly.

8. Establish a pregram to promote the EB-5 program overseas in coordination with the U.S.
Departments of State and Commerce.

USCIS believes that this suggested initiative focuses more on high-level promotional efforts rather
than operational matters. USCIS is responsible for administering immigration benefits and not
necessarily for promoting increased commercial enterprises within the United States. For this
reason, USCIS believes that other agencies and departments, such as the U.S. Department of
Commerce, would be better suited to promote such a program. However, USCIS may potentially
discuss the promotion of the program within the proposed inter-governmental advisory group or in
other cross-cutting department panels.

2 There are currently 16 officers dedicated to adjudicating EB5-related petitions (Form 1-526 and Form I-829). There
were previously only 2 officers assigned to adjudicating EBS-related petitions.
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‘Written Testimony of

Ron Drinkard

Director
Alabama Center for Foreign Investment (ACFI)

Hearing on
Promoting Job Creation and Foreign Investment in the United States: An
Assessment of the EB-5 Regional Center Program

Before the
Committee on the Judiciary
U.S. Senate
Washington, D.C.

July 22, 2009
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Mr. Chairman and members of the Committee thank you for the opportunity to testify,
and I hope my remarks will help you with regards to economic development and job
creation.

My name is Ron Drinkard. I am a retired banker and former economic developer. Along
with my business partner, Boyd Campbell, we created a Regional Center in Alabama
under the EB-5 employment creation visa Program. It is the Alabama Center for Foreign
Investment, LLC, and it covers the entire state of Alabama. Through the Center we
consult with foreign investors for consideration of investment in Alabama to enhance
economic development and create jobs. The Regional Center Pilot Program has been the
primary driver in the EB-5 Program, creating thousands of new American jobs over 16
years.

Unlike other types of foreign direct investment, this Program brings not only the initial
investment, typically $500,000, and the initial job creation, but also in many cases, brings
the investor, which provides additional economic benefits.

As a Regional Center we work very closely with USCIS/DHS. We consider ourselves the
most conservative Regional Center in the nation and want to make certain that our Center
complies with the rules and methodologies for job creation, as well as all other criteria set
forth in the Program.

We have one project that is nearing completion with 10 investors who have already
escrowed funds. Six other potential investors have committed to escrow funds when the
current I-526 petitions, that have been filed, are approved.

We evaluate projects for consideration of an ACFI Regional Center designated project on
a regular basis. Such an evaluation includes our in-house studies, as well as that of a
well-respected contract economist and a very experienced contract credit analyst. These
two additional studies are performed to make certain that we are not overlooking any
aspect of the potential project. Our philosophy is that all parties must be happy for the
project to be successful. Those parties include, USCIS/DHS, the investor, the project
owner, and ACFL This Program is difficult enough when all parties are happy, but
virtually impossible when any single party involved, is not.

1 want to thank the former and current managers of the EB-5 Program in the Office of
Service Center Operations within the USCIS Domestic Operations Directorate. They
have been very helpful and cooperative in providing information, in reviewing our
application to become a Regional Center, and in responding to questions in anticipation
of specific projects. I particularly commend Robert Kruszka and two of his associates,
Kevin Cummings and Joe Whalen. Every time I have ever asked Robert Kruszka for a
meeting, he found time to meet with me. Please understand, however, that I have never
wasted his time to chit chat. As a result of that, it is my opinion that he knows that if I ask
to meet him, it is to the benefit of some portion of the Program. Prior to Mr. Kruszka’s
involvement, we had the same experience with his predecessor Morrie Berez.
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It appears to me that we have the best people possible in those positions, but in so many
cases, their hands are tied and they may not be able to provide the kind of service that
they might otherwise consider.

Consulting with investors for consideration of investment in projects to enhance
economic development and job creation is difficult. In fact, it is the most difficult thing I
have ever tried to do.

As I previously mentioned, the folks at USCIS do the best job possible, but there are
constraints that make it difficult for them to effectively manage the EB-5 Program. In my
opinion, there are some changes that could be considered that would make the Program
much more user friendly, while still complying with all job creation aspects and first and
foremost, security aspects.

We were the 17" Regional Center in the nation and the last count I heard was
approximately 49 and approximately another 40 applications pending. Even with the
tremendous increase in the number of Regional Centers, we are not anywhere near using
the entire 10,000 visas allocated to EB-5. Obviously, Congress envisioned this Program
to bring more investment into the United States than has been experienced to this point.
In my opinion, the primary reason for which additional visas over and above those
allocated are not requested is because of shortfalls in the Program itself.

We all know there are no guarantees with this Program. There is no guarantee that the
investor will get a green card and there is no guarantee that the original investment will
be returned. Every potential investor knows that and we make certain that it is included in
the private placement memorandum. We also strongly recommend that each potential
investor consult legal counsel so that there can be no misunderstandings. However, even
with an investor knowing the uncertainties, they like --all of us here today-- are going to
look at that investment in a similar way.

Our experience has been that their first concern is the green card and the second being the
return of their original investment at the end to the five year period, if they are not taking
an equity position in the project. Their third concemn is any return on that investment
during the time those funds are invested in a Regional Center project.

The green card concerns are primarily satisfied by project projections and the results of
the econometric model done by our contract economist and the results of the analysis
performed by our contract credit analyst. Their second and third concerns are normally
satisfied by projected project performance, which is also derived primarily from the
econometric model and credit analysis.

Normal business risk to the investor is enhanced dramatically through this Program
because there are no guarantees, as previously stated, that they will get a green card or the
return of their original investment. However, we must strive to find a balance between
economic risk and reward. Your consideration of some changes that in my opinion and
experience from running a Regional Center that could benefit the Program are:

VerDate Nov 24 2008  08:50 Feb 02, 2010 Jkt 054559 PO 00000 Frm 00111 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54559.TXT SJUD1

PsN: CMORC

54559.085



108
1. Need for Permanent Regional Center Legislation

The primary impediment has been the lack of permanency to the Program. Even with
three-year Program extensions, business people are hesitant to invest without knowing if
the law will expire before the goals of the investments can be achieved. Recently,
extensions have been tied to fiscal continuing resolutions of very short duration. This
conveys to potential investors that the government is not fully behind the Program. The
most important step toward making employment creation visas successful is for Congress
to enact the Regional Center “Pilot Program” permanently into the Immigration &
Nationality Act within the EB-5 statute.

2. Need to Overcome Program History

Obviously, another impediment has been the history of the first decade of the Program. A
combination of loose informal interpretations and unscrupulous promoters led to a rash of
filings for projects that ultimately were found to be non-qualifying, subjecting hundreds
of investors to revocation of their immigration status. The Program managers of USCIS
have for the last 5 years have tried to build a solid understanding of the parameters for
Regional Centers, projects, and source of funds. At first this effort was too dependent on
one officer’s personal management. During the last couple of years, USCIS has
implemented policies in an attempt to review petitions on a much more timely basis.

This effort is through an increased number of adjudicators, who are centralized at the
California Service Center.

3. Need for Optional Project Approval Process

One thing that would speed the investment and job creation process is to pre-approve
Regional Center projects. Today, such a process does not exist. USCIS has however, in
my opinion, been diligent in their efforts to allow Regional Centers to respond to
additional request for evidence, in such an event where the project does not have all the
data necessary for proper consideration. They have even gone so far as to express that
the government’s goal is an effort to “get to yes,” as soon as possible, assuming that all
qualifications are met. We are grateful for that spirit and hope that it will continue and
expand.

If a process existed whereby project pre-approvals were possible, we could quite possibly
and dramatically reduce the time currently required for an adjudicator to review the
documentation. Such a process would enable the adjudicator to only concentrate on the
documents submitted with regards to the petition itself. Currently, as I understand, each
adjudicator has to completely review and analyze all aspects of the project for each
investor, to make certain it meets Program requirements, in addition to, the petition, and
any other documents that might accompany that petition.

The California Service Center operates on rigid adjudication rules expressly prohibiting
the investor from changing any documents to accommodate USCIS concerns expressed

4
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in requests or decisions. The only recourse for an unapproved project is to have each
investor individually challenge the decision by appeal to the USCIS Administrative
Appeals Office, which can take many months. The only other alternative of which I am
aware, is to have each investor individually change the documents and re-file and wait
another 6 months or more for adjudication. Many investors with other options will not
choose a model like this and will immigrate to other countries. Gentlemen, these are jobs
and dollars that could be enhancing our economy and creating new jobs today.

The current process could be construed as wasting government resources while
conveying a tremendous sense of difficulty to the very investors we are trying to attract.
If the process could be changed and a Regional Center, after obtaining pre-approval from
USCIS could designate a project Regional Center qualified, our government would
convey a sense of interest and helpfulness, rather than difficulty.

USCIS could consider, upon project pre-approval, the issuance of a notice of such
approval to investors to be filed with their petitions and their evidence of source of funds,
etc, etc.

In terms of efficiency, this proposal implies a certain amount of hand holding to Regional
Centers and the investment enterprises being considered by the investor. This brief hand-
holding will take far less time than is now spent by adjudicators on individual petitions
and the adjudicators’ individual review of the project that accompanies each petition. In
addition, I believe that Regional Centers would be happy to pay a premium fee for each
project submitted for the pre-approval process.

It is possible that some Regional Centers have developed certain forms of relatively
simple projects that they may deem as not needing pre-approval. If so, perhaps such pre-
approval process could be considered as an option, if not a requirement.

I also believe that USCIS should consider additional standards for which an applicant
should be considered for Regional Center designation. Personal experience indicates that
there is a very broad range in the knowledge of the individuals operating Regional
Centers. My partner Boyd Campbell and T spent six months putting together our
application/proposal to be considered for Regional Center designation. In doing so, the
approximate 466 pages we submitted familiarized the two of us with many aspects of the
Program. The additional 3 requests for evidence that we received, probably generated
another 100 plus pages. This process allowed us to gain more knowledge about the
Program and how it should perform.

My partner is an immigration lawyer with 20 plus years experience and I have 34 years of
experience in banking, economic development, and governmental relations. We felt very
comfortable that between the two of us we could solve almost any problem pertaining to
the EB-5 Program. Not only were we wrong, but two years down the road, we still learn
something else important about the Program, virtually every week.
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Additional standards in the designation of Regional Centers, could ensure that every
center become as familiar as possible with the entire EB-5 Program. It would seem that
some recent designations have been the result of the center’s principals hiring someone
knowledgeable of the Program to put together the entire application/proposal. In such an
event, those individuals simply will not have the necessary knowledge to comply
properly within the regulatory environment of the Program. This can only lead to
problems that will not only affect that center, but all Regional Centers.

I don’t have a solution to what I consider this as being a very real threat to the Program. 1
do recommend however, that this situation be cautiously approached for some type of
standardization of knowledge embedded within those individuals charged with the
operation of a Regional Center.

4, Need for More Than 2 Years to Create Jobs

The fourth possible impediment to EB-5 participation is the interpretation of job creation.
The most important issue here is the time within which the 10 jobs per investor need to
be created and how they need to be shown. Congress allows investors in Regional
Centers to show job creation by “reasonable methodologies.” It seems that Congress may
have borrowed procedures from the marriage fraud context to require investors to come
back to USCIS two years after obtaining “conditional” permanent residence and show
that they have sustained their investments and fulfilled the EB-5 requirements,

A recent USCIS memo requires that investors show from the outset that they will create
the jobs within the two year period of conditional residence and that they show at the end
of the two years that the jobs have already been created or that something unexpected has
delayed job creation that will be completed within a reasonable period of time. At that
junction, ACFI performs another econometric model using actual employment data that is
the primary input in determining the additional job creation resulting from those direct
jobs.

However, the USCIS interpretation as expressed in the referenced memo, may exceed the
statute. This interpretation could be construed to limit the EB-5 Program to small and
simple projects. In effect, this interpretation could possibly eliminate larger, more
complex investment projects that cannot produce the job requirement within the two-year
period. It is my recommendation that such projects of this nature, could be considered on
a one-on-one basis by designated individuals at USCIS to determine if such a project
should be considered for a time in excess of the current two year requirement.

Mr. Chairman, 1 am told you previously expressed your concern about this interpretation.

5. Need for Re-evaluation of MSA restriction

Alabama is well suited for the EB-5 Program in that it is 97% rural in land square miles.
A rural area qualifies under this Program for the $500,000 investment amount. In
addition, we only have 26 cities that have a population in excess of 20,000, which also
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fits well into the rural area category. Unfortunately, we have 28 of 66 counties within the
boundaries of a Metropolitan Statistical Area (MSA). The EB-5 statute prohibits the
$500,000 investment amount in an MSA. The General Accounting Office has warned
Congress that the existence of an MSA is for statistical purposes only and that state and
federal Programs should not be restricted by a prohibition on their activities inside the
boundaries of an MSA. We recommend that this matter should be re-evaluated.

6. Need for Interpretation of ‘Capital®

Capital is defined broadly by Congress in the EB-5 statute, but USCIS restricts capital
invested in this Program to “personal” funds. This restrictive interpretation ignores real
world management of capital by couples, families, and small businesses. We recommend
that the definition of capital be expanded to include ownership or control of investors’
funds and specifically include family members and sole proprietors.

I conclude my remarks by suggesting to the Committee that, while we have concerns
with some aspects of the Program, it remains the absolute best way to enhance our
economy nationwide with the creation of jobs at virtually no cost to the U.S. government.
We are using foreign funds to do a task that our tax dollars are currently funding. We
appreciate your concern and efforts to make the EB-5 Program more viable and user-
friendly.
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June 24, 2009

Bilt Stenger

Jay Peak Resort
4850 VT Route 242
Jay, Vermont 05859

Re:  Economic Impact of Resort Expansion
Dear Mr. Stenger

On behalf of Hardy Structural Engineering (HSE), | would ike to commend you and your Development Team at Jay Peak
Resort an your vision and abilities to lead the ongoing development at the Resort. HSE was retained by Jay Peak to provide
structuraf engineering services for the design of Hotel One that is currently under construction. In addition, we were extremely
happy and grateful to have been awarded the structural engineering for Phase 2 of the redevelopment to include Hotel Two,
the Clubhouse and the lce Arena. This is a tremendous volume of work for our office to be retained from a single Client, and
this volume could not have come a better time for us in light of the struggling economy and dewntum in the amount of
construction projects in the local area. Where other engineering firms are cutting hours to their smployses due to lack of work,
| am asking my employees to work overtime thanks to Jay Peak.

In addition to employing several other design professionals including Architects, Mechanical Engineers, Electrical Engineers,
Chivil Engineers, efc, the development at Jay Peak is also greatly contributing to the success oflocal Vendors and Contractors
who-are the backbone to bringing ail of our visions and designs to reality.

The construction phase of the redevelopment is only the first step in revitalizing the local economy. The real impact will bs
once the devalopment is complete and patrons start flocking to the resort to indulge in and take advantage of the wonderful
amenities that you and your Team are bringing to the Resort. With the surge of patrons will also come more jobs for local
residents both at the Resort and within the surrounding communities. | have been approached by Developars thinking of
constructing housing and retall bulldings in the surrounding lowns, because they too belfieve in the vision of Jay Peak and
believe that the development at the Resort with boost the local economy and bring jobs aid people fo the area.

| grew up in the nearby town of Berkshire and went to High School in Richford, 50 | am no stranger to Jay Peak and the top
notch skiing that it provides and am looking forward to enjoying the revitalized Jay Peak with the completion of Phase One and
Two and the transformation of Jay Peak into a true Four Season Resort.

Thanks again 1o you and your Development Team for having the vision and strive to rise above all the negative sconomic
predictions being heard around the world and show people that with hard work and dedication we can overcome,

Best Regards,
HARDY Structural Engineering, LLC

f A

Tim Hardy, PE
Owner

Page 1 of 1
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AR n I so N P.O Box 2098 « Georgia, Vermont 05468
L

o N c R E l E JAMES A. HARRISON, President

. ———— JANET A. HARRISON, Vice President

CONSY. INC.

6/23/09

To: Jay Peak/D.E.W. Const.

Subject: Georgia Mtn. Community Wind Project/Jay work project
Attnd My, Bill Steénger/Jerry Davis

Mr. Stenger:

First of all, we at Harrison Concrete Const. Inc. would like to take this opportunity to
personally thank everyone from the Jay Ski area for the chance to be involved with both
the Hotel One project and currently the new concrete water reservoir project. This work
could not have come at a better time given the economic climate we are now

experiencing.

It has atlowed our company to retain key personnel at these challenging times. We, also,
will be bidding your upcoming projects, hopefully we can be involved with the jay Ski

Area in you new Ice Rink that is to be built this coming summer. On a different note,
we would like to offer the Jay Ski Area a chance to become involved in the Harrison
fainilies new Georgia Mountain Corminunity Wind project. This greén ré-newable
electrical generation project would seem to fit nicely with your family owned and
operated ski area. Please call our office or e-mail us if there would be any interest to
become involved.

{802) 849-6688 FAX (802) B49-0768
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Bay Area Regional Center LLC
July 16, 2009

The Honorable Patrick Leahy
Chairman

Senate Judictary Committee

224 Dirksen Senate Office Building
United States Senate

Washington, D.C. 20510

‘The Honorable Jeff Sessions
Ranking Member

Senate Judiciary Committee

224 Dirksen Senate Office Building
Washington, DC 20510

RE: Extension of EB-5 Immigrant Investor Pilot Program — No Cost Economic Stimulus Measure

Dear Senators Leahy and Sessions:

I am writing to ask that you work to maintain the Senate provision for 2 permanent extension of the
EB-5 Immigrant Investor Regional Center Pilot Program ("Pilot Program™) in the Department of
Homeland Security Appropriations Conference. The EB-5 program is an important vehicle for
large-scale capital investment supporting commercial economic development and job creation in
e‘cznomically weak comrmunities across the U.S. The program is currently set to expire September
307, 2009.

The recently approved Bay Area Regional Center LLC expects to fund approximately $100,000,000
of investments in 2010 through public / private parterships in the California Counties 6f San
Francisco, San Mateo, Alameda, Contra Costa, and Solano. Extrapolating from the economic
analysis presented to the United States Citizenship and Immigration Services Department (USCIS)
in its approved application, the Bay Area Regional Center is expecting to create approximately 2,000
new jobs beginning in 2010 with a total annual economic output of §380,250,000 to support
urgently needed redevelopment in aties such as Oakland, Richmond, Pittsburg, and Fast Palo Alto.

The uncertainty associated with the Congressional renewal of the program is a legitimate concern for
foreign investors and Regional Center Administrators alike. A high level of stability must be
achieved for the program to fulfill its charter of providing jobs and economic stimulus into
economically challenged communities.

It is very important to California’s San Francisco Bay Area Region, and to the nation, that the jobs
and investments created through the Regional Center program be retained. Your assistance is
urgently needed to insist or the Senate language providing permanent authorization for the EB-5

38 Webster St. Second Floor Oaklaad, CA 94607
510 625 1300 office, 510 625 1502 fax Page 1 of 2
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program prior to the current expiration on September 30 2009,

Thank you for your assistance in this important matter.
Sincerely,

e

Brendan Heafey U/
Principal

Pape 2 0F2
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Statement of Senator Herb Kohi

Promoting Job Creation and Foreign Investment in the United States: An Assessment of the EB-5
Regional Center Program

luly 22, 2009

Chairman Leahy, thank you for holding this hearing today to discuss a very important part of our
immigration policy — the EB-5 Immigrant Investor Visa Program.

Congress enacted the EB-5 program, which offers visas to certain foreign investors, in 1990, in
an effort to attract foreign investment to the United States and to create new jobs for American
workers. The program also established EB-5 Regional Centers, including a successful one in Milwaukee,
that offer consolidated investment opportunities to potential investors. The program has been
reauthorized over the years, and recently there have been efforts to permanently reauthorize the EB-5
visa program. By making the program permanent, we would create certainty for potential and current
investors, which would lead to increased confidence in the program, greater investment, and more new
jobs for American workers,

The EB-5 program has brought significant investment to many parts of the country, including the
Milwaukee Regional Center in Wisconsin. The Milwaukee immigrant Investment Zone is a success story
of the EB-5 program. It has brought millions of dollars in investments, and thousands of urgently
needed new jobs, to southeast Wisconsin. Already this year, the Milwaukee Regional Center has
approved nine investors — $4.5 million dollars of investment and at least ninety jobs created in
Wisconsin — and expects to approve at least 40 more by the end of 2009. This investment and job
creation, is crucial to our economic recovery.

Over the past nearly seventeen years, only about 10% of the available EB-5 visas have been used
each year, yet they have resulted in more than a biltion dollars of investment and more than 20,000 new
jobs for American workers. We can only imagine the results we will see once the program is permanent
and fully utilized.

The impact of EB-5 investment is spread throughout our nation, especially in economically
weakened communities across the United States. Now more than ever, it is important to show our
commitment to the EB-5 program and | am pleased that the Senate Judiciary Committee is holding this
hearing.
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INTRODUCTION

Chairman Leahy, Ranking Member Sessions, and other Members of the Committee, I am pleased
to be here today to speak with you about various aspects of the EB-5 Immigrant Investor
Program. My name is Robert Kruszka and I am the Deputy Chief of Service Center Operations
for U.S. Citizenship and Immigration Services (USCIS). I am extremely involved in the
management and oversight of the EB-5 Immigrant Investor Program. We want to thank the
Chairman and the Committee for their support for this program, especially for the recent
amendment to the Department of Homeland Security FY 2010 Appropriations’ Bill to make the
EB-5 Regional Center Pilot Program permanent.

The purpose of the EB-5 Immigrant Investor Program is employment creation in the United
States through the investment of capital by foreign nationals in the U.S. economy for the purpose
of creating either new commercial enterprises or to assist existing troubled U.S, businesses.
Currently, each foreign investor who participates in the EB-5 Program must invest either
$500,000 or $1,000,000 (depending on where the investment is made) into a U.S. enterprise and
such investment must create at least 10 full-time jobs for U.S. citizens or immigrants lawfully
authorized to be employed in the United States. Under a pilot immigration program first enacted
in 1992 and regularly reauthorized since then, some EB-5 visas are set aside for investors in
Regional Centers designated by USCIS based on proposals for promoting economic growth.
Regional Center Pilot Program investors may establish eligibility by showing indirect rather than
direct creation of the necessary jobs. In addition, once a Regional Center is approved, the
individual investor still files the necessary petition, but the process is simplified because the
business and investment plans have already been reviewed.

OVERVIEW OF THE PROGRAM

Immigrant investors who wish to participate in the EB-5 Program must invest the required
minimum amount of capital (either $500K or $1 million) into a new commercial enterprise or
troubled business in the U.S. These foreign investors must establish that the investment capital
derives from a lawful source, and that the money is both fully invested and at risk in order to
qualify. The immigrant investor must file a Form 1-526, Immigrant Petition for Alien
Entrepreneur. If approved, the alien is granted conditional permanent residence.

Approximately 2 years later, the immigrant investor files a Form 1-829, Petition by Entrepreneur
to Remove Conditions. At the time of the I-829 adjudication, the investor must demonstrate that
the investment business plan was followed, the money remained fully invested in the business,
and that at least 10 full-time jobs were created for U.S. workers as a result of the investment.

There are currently a total of 60 approved and active Regional Centers present in 24 different
U.S. States inclusive of the District of Columbia. That is up from 23 Regional Centers a year
ago.
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CURRENT STATE OF PROGRAM

USCIS has been working to improve the investor program. We recently consolidated all EB-5
related adjudications exclusively at our California Service Center (CSC). Previously, this
workload was divided between two centers. CSC now adjudicates all Regional Center
Proposals, the petition filed by the individual investor, related applications for permanent
residence, and the subsequent application to remove the conditions on their status. USCIS
believes that this workload consolidation will result in more consistent and expeditious EB-5
adjudications.

The 2007 immigration application fee rule set an updated fee level for the EB-5 application that
ensures full recovery of the costs to process those applications. USCIS officers have also
received more comprehensive training in the adjudication of this work.

As a result of these changes, processing times have improved significantly. A year ago it took us
an average of 14 months to process a regional center proposal. That now takes 4 months.
Similarly, the average processing time for individual investor petitions has dropped from 7
months to 4, and the processing time to remove the conditions on status has dropped from over a
year and a half to 6 months.

STATISTICS

In Fiscal Year 2007 (FY 2007), USCIS approved a total of:
473 1-526 petitions.
111 1-829 petitions.

In Fiscal Year 2008 (FY 2008), USCIS approved a total of:
640 1-526 petitions.
159 1-829 petitions.

In Fiscal Year 2009 to date, through the month of May, USCIS has approved a total of:
912 1-526 petitions.
206 1-829 petitions.

Accordingly, it is estimated that at least $1,012,500,000 (based on $500,000 per alien investor)
has been inves