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THE DISCOUNT PRICING CONSUMER PROTEC-
TION ACT: DO WE NEED TO RESTORE THE
BAN ON VERTICAL PRICE FIXING?

TUESDAY, MAY 19, 2009

U.S. SENATE,
SUBCOMMITTEE ON ANTITRUST,
COMPETITION PoLICY, AND CONSUMER RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Subcommittee met, pursuant to notice, at 2:33 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Herb Kohl, Chair-
man of the Subcommittee, presiding.

Present: Senators Kohl, Klobuchar, Kaufman, and Hatch.

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Chairman KOHL. Good afternoon. This hearing will come to
order.

Today we will examine an issue with far-reaching impact on the
prices consumers pay for everything from clothing to electronics,
and to everyone who likes to get a bargain when shopping. Two
years ago, we held a hearing on the Supreme Court’s 5—4 decision
in the Leegin case in June 2007 which abolished a fundamental
antitrust rule that manufacturers cannot set minimum retail
prices. At that hearing, we heard warnings that this decision would
imperil discount shopping that consumers have learned to take for
granted. Our experience since the Leegin decision is giving cre-
dence to these fears, and it comes at exactly the wrong time—just
as millions of consumers face a serious recession and depend on
bargain shopping more than ever to balance the family budget.
That is why I have introduced legislation to overturn what I be-
lieve is this misguided Supreme Court ruling.

For nearly a century, the rule against vertical price fixing per-
mitted discounters to sell goods at the most competitive price.
Many credit this rule with the rise of today’s low-price, discount re-
tail outlets, stores like Burlington Coat Factory, and the Internet
site eBay—Dboth witnesses today—not to mention such retail giants
as Target, Best Buy, and Walmart, all of which offer consumers a
wide array of highly desired products at discount prices.

We have already begun to see the manufacturers set minimum
retail prices resulting in higher prices for consumers. Some anti-
trust experts suggest that there are an estimated 5,000 companies
using minimum pricing policies. Last year, at the outset of the holi-
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day shopping season, Sony announced a no-discount rule prohib-
iting discount retailers from cutting the price on a number of its
most in-demand top end products, including some flat screen TVs
as well as digital cameras. The Wall Street Journal has reported
that a new business has materialized for companies that scour the
Internet in search of retailers selling discount products. When such
bargain sellers are detected, the manufacturer is alerted so that it
can demand that the discounting stop. Even the discounting of toys
at pre-Christmas sales was targeted.

I know from my own experiences in the retail industry decades
ago that established retailers can take advantage of vertical price
fixing to halt discounting dead in its tracks. In order to eliminate
low-price competition from smaller retailers, large retailers can de-
mand that manufacturers forbid discount pricing. These large re-
tailers have the bargaining power with manufacturers to make
these demands stick, all to the detriment of upstart discount com-
petitors and consumers.

Our common-sense worry that allowing manufacturers to bar dis-
counting will lead to higher prices is borne out by basic economics.
In his dissenting opinion in Leegin, Justice Breyer estimated that
if only 10 percent of manufacturers engaged in vertical price fixing,
retail bills would average $750 to $1,000 higher for the average
family of four annually. For this reason, I have introduced the Dis-
count Pricing Consumer Protection Act, cosponsored by Senator
Whitehouse. Our bill—which is endorsed by 35 State attorneys gen-
eral and all major consumers’ organizations—will simply make it
clear that when manufacturers prohibit discounting, they violate
the antitrust laws, and thereby restore a clear legal rule that had
stood since 1911.

In the last few decades, millions of consumers have benefited
from an explosion of retail competition from new large discounters
in virtually every product, from clothing to electronics to groceries,
in both “big box” stores and on the Internet. We have all taken for
granted our ability to walk into discount retailers and buy brand
name products at sharply discounted prices. It is essential that
Congress act swiftly to enact my bill to once again make the setting
of minimum retail prices illegal.

I look forward to the testimony today of our distinguished wit-
nesses on this important topic.

Our first witness who will be testifying today is Pamela Jones
Harbour. Ms. Harbour has been a Commissioner of the FTC since
2003. Prior to joining the FTC, Ms. Harbour served as partner at
Kaye Scholer law firm and was the New York State Deputy Attor-
ney General.

Next, we will have Tod Cohen. Mr. Cohen serves as Vice Presi-
dent and Deputy General Counsel of Government Relations at
eBay. He began his legal career at the law firm of Covington &
Burling and was Vice President and Counsel for New Media for the
Motion Picture Association of America before joining eBay.

Our next witness will be Stacy Haigney. Mr. Haigney is an in-
house attorney at Burlington Coat Factory. He has almost 4 years
of experience as an antitrust attorney, and he was a founding part-
ner of the firm Kassner & Haigney before working, as he presently
does, for Burlington Coat Factory.
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And, finally, we will have James Wilson. Mr. Wilson is a partner
at Vorys, Sater, Seymour and Pease in Columbus, Ohio, and is the
current Chair of the Section of Antitrust Law of the American Bar
Association. He testifies today on behalf of the ABA.

Before we swear in our witnesses, I would like to call on the
Ranking Member, Orrin Hatch, for any comments he might make.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman. It is always a
pleasure to work with you, and I really appreciate our friendship
and our working together.

Today’s topic of vertical price fixing is not new to this Sub-
committee. It has been almost 2 years since the Supreme Court
reached its 5—4 decision in Leegin Creative Leather Products v.
PSKS Inc., Kay’s Kloset, and the Subcommittee held its subsequent
hearing on the Court’s ruling.

Now, this decision has and will have an important effect on our
Nation’s economy, and especially on discount retailers. Therefore,
Mr. Chairman, with your enormous expertise in this area, I look
forward to learning more of your thoughts and perspectives on the
issues behind your legislation, S. 148, the Discount Pricing Con-
sumer Protection Act.

To some the topic of vertical price fixing or minimum resale price
maintenance is as dry as week-old bread. However, the contrary is
true. This is an important topic. At stake is how and at what price
consumers will buy a variety of goods and the dynamics by which
manufacturers will enter into agreements with retailers.

Mr. Chairman, a bit of background is necessary to fully under-
stand the importance of this issue. Nearly 100 years ago, the Su-
preme Court ruled in Dr. Miles Medical Company v. John D. Park
& Sons that it was per se illegal “under Section 1 of the Sherman
Act for a manufacturer and its distributor to agree on the min-
imum price a distributor can charge for the manufacturer’s goods.”
In other words, vertical pricing was against the law. However, this
all came to an end nearly 2 years ago when the Court in Leegin
discarded the per se rule for the test under the rule of reason.
Under this new decision, vertical price fixing is permitted as long
as it does not constitute an unreasonable restraint on trade. Spe-
cifically, the Court has held under the rule of reason, “The fact
finder weighs all of the circumstances of the case in deciding
whether a restrictive practice should be prohibited as imposing an
unreasonable restraint on competition. Appropriate factors to take
into account include specific information about the relevant busi-
nesses and restraints history, nature, and effect.”

Now, the Court’s majority argued that vertical price fixing can
stimulate “inter-brand competition, the competition among manu-
facturers selling different brands of the same type of product, by
reducing intra-brand competition, the competition among retailers
selling the same brand.”

Now, the Court goes on further to justify this decision by stating,
as they held in Kahn, the “primary purpose of the antitrust laws
is to protect what really amounts to inter-brand competition.” The
Court appeared to be very concerned about the activity called “free
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riding.” Free riding can be described as when a customer takes ad-
vantage of the service as an information provided by a full-service
retailer and then makes the actual purchase of the product for a
lesser price at a discount retailer. The Court argues that by permit-
ting vertical price fixing, retailers would have less of an ability to
compete on price, thereby diminishing the opportunities for free
riding to occur.

It is surmised that retailers would then focus their competitive
energies on providing better services and shopping environments
for the customer in order to distinguish themselves in the intra-
brand competition.

Clearly, the Court in Leegin is favoring the manufacturer over
the retailer, especially the discount retailer. Not surprisingly, dis-
count retailers argue that this decision will have an adverse effect
on their businesses since they could have additional difficulties in
charging a lower price.

Now, this is a matter with which I am particularly concerned.
Will the Leegin decision result in the unintended consequence of
hindering the development of the next generation of discount retail-
ers by enabling manufacturers to set a minimum price for their
goods? And though I do not know the position of Stanford’s Thomas
Sowell on this issue, I am mindful of the point, albeit in a different
context, that he made in his book on economics. He said this:
“Lower costs reflected in lower prices is what made A&P the
world’s leading retail chain in the first half of the 20th century.
Similarly, lower costs reflected in lower prices is what enabled
other supermarket chains to take A&P’s customer away in the sec-
ond half of the 20th century. And while A&P succeeded in one era
and failed in another, what is far more important is that the econ-
omy as a whole succeeded in both eras in getting its groceries at
the lowest prices possible at the time from whichever company hap-
pened to have the lowest prices. So does the economy and con-
sumers succeed in the long run under Leegin.”

Now, that is the crux of the matter and why I will put the same
question to our witnesses today. I will have to do it in writing be-
cause of an Intelligence Committee hearing that I have to go to.
But I asked that question 2 years. Does the positive effect on the
manufacturer competition created by Leegin outweigh the negative
effect on the discount retailer?

So I look forward to the panel answering that question, and oth-
ers as well, and, Mr. Chairman, I really appreciate you holding this
hearing, and I hope that we can help resolve some of these conflicts
and problems that exist in the best interest of everybody.

I am very grateful to have all of you folks here. Welcome to you,
and please forgive me for having to run to the Intelligence Com-
mittee, but I have got three conflicts right now at 2:30. I am going
to, as always, leave it in the hands of my dear Chairman.

Thank you, Mr. Chairman.

Chairman KoOHL. Thanks so much, Senator Hatch.

Senator KAUFMAN.
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STATEMENT OF HON. EDWARD E. KAUFMAN, A U.S. SENATOR
FROM THE STATE OF DELAWARE

Senator KAUFMAN. Thank you, Mr. Chairman, and thank you for
holding this very important hearing. You know, for a long time
there has been discussion on the Hill. Conservatives say that it is
the judges on the left who engage in activism from the bench. They
say conservative judges stick to calling balls and strikes of the law,
while more liberal jurists insert their political philosophy into their
opinions.

Well, Mr. Chairman, the Leegin case proves that activism is in
the eyes of the beholder. With respect to vertical price fixing, it was
the addition of two conservatives to the Court, Justices Roberts and
Alito, that led to the reversal of 96 years of unbroken precedent.
This case, plain and simple, represents the elevation of big manu-
facturers’ interests over those of the consumer, and this Court
acted because it decided to embrace a different economic theory,
not because any facts or circumstances changed. In my book, that
is judicial activism.

For too long, we have had complacent antitrust enforcement.
During the previous administration, regulators seemed to forget
that the consumer should be the beneficiary and was designed to
be the beneficiary of our antitrust laws. And with this poorly rea-
soned and radical departure from precedent in the Leegin case, the
United States Supreme Court, in my opinion, has itself gotten into
the act.

Well, Mr. Chairman, it is time to once again focus ourselves on
how antitrust law operates to protect or harm the consumer. It can
come as a surprise to no one that the setting of price floors leads
to the elevation of consumer prices. It prevents price competition
out of the paternalistic notion that consumers, many of whom are
struggling to get by, especially in these economic times, do not
want the lowest prices possible but would rather have a fancy
store, even if it means they cannot pay all their bills. I reject this
notion, and I look forward to the testimony from these witnesses
on this important issue.

Again, thank you, Mr. Chairman.

Chairman KoHL. Thank you very much, Senator Kaufman.

We will start our testimony after you all are sworn in. Would you
rise and raise your right hand? Do you swear the testimony you are
about to give before this Committee will be the truth, the whole
truth, and nothing but the truth, so help you God?

Ms. HARBOUR. I do.

Mr. CoHEN. I do.

Mr. WiLsoN. I do.

Mr. HAIGNEY. I do.

Chairman KoHL. Thank you so much.

We will start with you, Ms. Harbour, and we request that you
and the other witnesses hold your statements please to 5 minutes,
and we will put into the record anything else that you may have
to say.

Ms. Harbour.
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STATEMENT OF PAMELA JONES HARBOUR, COMMISSIONER,
FEDERAL TRADE COMMISSION, WASHINGTON, DC

Ms. HARBOUR. Thank you. Chairman Kohl and members of the
Subcommittee, I appreciate this opportunity to share with you my
personal views on minimum vertical price fixing. During my oral
remarks, there are three points that I would like to make.

First, the Supreme Court has decided to repeat an already failed
experiment with RPM that flaunts congressional intent and harms
consumers.

Second, the lower courts’ evaluation of RPM under the rule of
reason will reward price-fixing merchants and manufacturers and
will further punish victims, i.e., consumers and non-conspiring
merchants.

Third, RPM should be presumed to be harmful to competition
until a manufacturer has factually shown that its use of RPM ben-
efits consumers more than it harms them.

The Supreme Court’s 2007 Leegin decision gave manufacturers
the right to set minimum resale prices for consumer goods, guaran-
teeing higher consumer prices. This is bad economic and legal pol-
icy. It gives excessively short shrift to consumer preferences, the
supposed driving force behind the market. Post-Leegin, and absent
action by Congress, consumer preferences will be subordinated to
the interests of manufacturers and merchants of branded consumer
goods, and in these tough economic times, it is especially wrong to
saddle consumers with higher prices for daily necessities while pro-
viding no countervailing benefits.

RPM advocates essentially ask us to believe that consumers are
better off when they pay higher prices for the daily necessities of
life because the benefits to manufacturers and retailers eventually
will trickle down to consumers. According to the logic of the Leegin
court, it is preferable to maximize the welfare of conspiring manu-
facturers and merchants, even though the antitrust laws are de-
signed to put consumer interests first. The Leegin decision cannot
be reconciled with the legislative history of the antitrust laws. Con-
gress never adopted nor endorsed a preference for RPM at the Fed-
eral level. Congress did create an exemption, an antitrust exemp-
tion, for RPM under State fair trade statutes. However, Congress
ultimately graded that a 37-year-old natural experiment—graded it
a failure, and in 1975, the fair trade exemptions were repealed in
favor of per se illegality. Congress did so because RPM had been
a dismal, if not disastrous, detour from sound public policy. RPM
raised consumer prices by as much as 37 percent. RPM lowered
sales levels. It increased the frequency of business failure. RPM
created entry barriers. It distorted retailer incentives, and RPM
generally retarded retail competition.

Even if the Leegin majority can overlook these congressional
findings, I cannot. I ask: Are we falling into a Groundhog Day vor-
tex where we are doomed to endlessly repeat the same mistakes
over and over again? Competition policy can and should do a better
job of protecting consumers, but I do worry that Congress may
someday be called upon to write yet another report detailing the
disastrous harms inflicted on consumers during the Court’s current
experiment with RPM. And we know who is paying for this experi-
ment. Sadly, it is the American consumer.
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Indeed, if you believe what you read in the newspapers, con-
sumers already are paying that price. The Court’s new experiment
has led many consumers to incur RPM price premiums, even in
these trying times. Since the Court decided Leegin, the number of
companies using some version of RPM has increased significantly.
The use of third-party monitoring services by manufacturers to
identify, police, and then discipline Internet discounting has rap-
idly expanded. Some discounters have been terminated by as many
as 25 percent of their suppliers, and other discounters, like PSKS,
the plaintiff in the Leegin case, have gone out of business and have
been unable to get the courts to consider the merits of their claims
under the rule of reason.

Consumers do not realize that they are currently paying substan-
tial RPM premiums. Not surprisingly, the manufacturers who im-
pose these premiums are unlikely to notify customers that the dis-
counts are no longer available, nor are retailers who support the
RPM premiums particularly interested in telling their customers
that prices were too low before discounting was eliminated.

The Leegin Court claimed that it intended the rule of reason to
weed out competitively harmful uses of RPM, but good intentions
will not cure a bad rule of law. The rule of reason tends to be a
euphemism for the absence of liability. Potentially good RPM cases
are already being dismissed without any hearing on the merits.

The reality of litigation dictates that when the facts are equally
probative of guilt or innocence, then depending on which theory is
adopted to evaluate them, then usually the party that has the bur-
den of proof loses. If full-blown rule of reason analysis is applied
in RPM cases, the burden of proof will be placed on the victims,
not on the defendants who imposed the RPM policies to begin with.

The FTC is doing its best to further the development of the real-
world effects and the real-world facts about the effects of RPM by
holding a series of workshops, but any answers may be a decade
or more away. Consumers need relief today.

In conclusion, when it comes to the RPM debate, one simple fact
is indisputable. RPM guarantees that consumers will pay higher
prices, and until it is proven otherwise, I will continue to believe
that consumers are very unlikely to gain any countervailing bene-
fits in return for these higher prices.

Thank you.

[The prepared statement of Ms. Harbour appears as a submis-
sion for the record.]

Chairman KoHL. Thank you, Ms. Harbour.

Mr. Cohen.

STATEMENT OF TOD COHEN, VICE PRESIDENT AND DEPUTY
GENERAL COUNSEL FOR GOVERNMENT RELATIONS, EBAY,
SAN JOSE, CALIFORNIA

Mr. COHEN. Chairman Kohl, I am Tod Cohen, Vice President and
Deputy General Counsel for Government Relations at eBay. Thank
you for the invitation to speak today about S. 148, the Discount
Pricing Consumer Protection Act, and the impact of the Supreme
Court’s Leegin decision in particular on small and mid-size retail-
ers who use the Internet. eBay and our users support your legisla-
tion to reinstate a per se rule prohibiting retail price fixing.
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Founded in 1995, eBay connects hundreds of millions of people
around the world every day. The company’s online platforms em-
power individuals and small businesses to meet and engage in open
trade on a local, national, and international basis. We believe that
the efficiency and consumer benefits of the open Internet can be
immense. Businesses use it to offer lower prices, greater choice,
and great values to consumers.

Consumers use it to more easily find, compare, and purchase
products. Unleashed, it can be a game changer, and we are still in
the innovation stage of retail on the Internet, with new retail busi-
ness models benefiting consumers, retailers, and the overall econ-
omy.

The Internet is part of every serious 21st century retail strat-
egy—whether massive “brick and click” retailers with websites and
big box stores, large remote Internet and catalogue retailers with
nationally known brand names, or small businesses who are build-
ing new Internet businesses or integrating the Internet into an ex-
isting small shop to survive and grow in today’s highly competitive
retail environment.

The Internet is also used by manufacturers, including the most
elite and specialized, to reach customers with information, and
more and more with products. And the Internet is critical to more
consumers every day. It is the greatest source of product informa-
tion ever created.

I mention these facts because sometimes people paint this issue
as being about Internet retailers and discounters on one side and
non-Internet retailers on the other. Nothing could be further from
the reality. In short, everyone in retail uses the Internet, but there
are big differences in how the Internet is used.

On one side are established networks of manufacturers and re-
tailers who want to reinforce or enhance established retail business
models. They are threatened by the Internet when it is harnessed
to offer consumers better deals and more information outside the
established incumbent retail networks. On the other side are
innovators with new business models. They are almost always
small to mid-size businesses. They use new technologies to offer
consumers better deals, more information, and new services.

We believe that the Leegin decision is undermining consumer
benefits delivered by innovative retailers, especially on the Inter-
net. There is evidence that small and mid-size Internet retailers
are a primary target of aggressive RPM policies.

eBay’s own experiences confirm that many large established
businesses attempt to limit low-price, intra-brand competition by
continually scanning our platforms to identify sellers offering their
products at lower prices. They then use a range of tools to identify
the seller and stop low-price competition. Many eBay sellers have
been targeted by manufacturers and large retail partners with var-
ious tactics to take down their listings and discredit their sales.
The Leegin decision has clearly been interpreted by many as a legal
“green light” to more aggressively thwart low-price competition.

Established retailers and manufacturers attempting to enforce
traditional business models contend that the innovative Internet
retailers are able to offer lower prices to consumers because they
free ride on their traditional retail counterparts. The truth is that
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the Internet turns the traditional free-rider justification for RPM
on its head. Internet retailers and services provide significant pre-
sale information to consumers. The open Internet has completely
revolutionized the consumer information experience. Consumers
regularly turn to the Internet to search for product information,
make product comparisons, and check prices before visiting and
purchasing from established retailers. In fact, it could be argued
that the most established manufacturers and largest retail part-
ners are free-riding on the tremendous consumer information tools
created by Internet innovators.

From a competition policy and consumer benefit perspective, the
traditional free-rider argument for RPM policies as applied to the
Internet should be put to rest. Innovative Internet retail models
simply expose incumbents to new competitive threats and more in-
novative forms of retailing. Protection from new and innovative re-
tail models was always a likely reason for RPM, and we think that
is even more true in the Internet age. This Committee should ag-
gressively scrutinize the Leegin decision and enact S. 148 to rein-
state a per se rule against retail price fixing and protect consumers
and retail innovators.

Thank you, Mr. Chairman and members of the Subcommittee.

[The prepared statement of Mr. Cohen appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Cohen.

Mr. HAIGNEY.

STATEMENT OF STACY JOHN HAIGNEY, GENERAL ATTORNEY,
BURLINGTON COAT FACTORY, BURLINGTON, NEW JERSEY

Mr. HAIGNEY. Good afternoon, Mr. Chairman and members of
the Subcommittee. I am Stacy Haigney, general attorney at the
Burlington Coat Factory. I am personally in charge of our trade
regulation. I am very delighted to have this opportunity to come
here and express my company’s support for S. 148, which will ad-
dress an extremely serious competitive issue in the market and fos-
ter consumer welfare immeasurably.

I believe that the story of Burlington Coat Factory is the best
evidence I know for why S. 148 should pass. Burlington Coat Fac-
tory was founded by Monroe G. Milstein in 1972. He had one store
at that time. It was a discount store. What he did was at that point
sold coats 25 percent below what they would be available in depart-
ment stores. Then in 1975, Congress repealed the so-called fair
trade laws. This opened up a world of opportunity for Mr. Milstein
and his company. He not only sold coats thereafter; Burlington
Coat Factory sold every kind of apparel and accessory that you can
think of. And we sold them all according to Mr. Milstein’s original
philosophy, namely, give the customer full lines of in-season mer-
chandise such as one would find at a department store for 25 per-
cent below, approximately, what was being charged at the full-price
retailers. This philosophy was the basis of Burlington Coat Fac-
tory’s success, and we have gone from the one store in 1972 to ap-
proximately 400 today, including at least one in the State of every
Senator on this Subcommittee.

But there was no possibility that this approach would have
worked had the fair trade laws not been repealed. In fact, there
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were no retailers like Burlington Coat Factory prior to that re-
peal—retailers of the size of Burlington Coat Factory.

There is no doubt in my mind—or in Mr. Milstein’s mind when
he still ran the company, or in Tom Kingsbury’s mind, who is now
our CEO—that had the Leegin case been in force in 1975, we prob-
ably would have stayed in one store on Route 130 in Burlington,
New Jersey.

Now, I feel that the retail market has done pretty well in the in-
tervening years, and all of a sudden, in the year 2007, apropos of
no need that I can see, the Supreme Court decided to deep-six 98
years of antitrust jurisprudence by the Leegin decision. And in aid
of what? As I understand them, the concept is that maybe if you
fix prices at a high level, perhaps the retailer will take some of the
extra money the retailer earns and maybe apply it to services
which might be of use to the manufacturer. For this, we throw
away 98 years of antitrust jurisprudence and what the Congress
has stated over and over again. Many times, the question of wheth-
er or not this per se rule should remain the rule has come before
Congress, as it did in 1975, and on every occasion Congress has ad-
hered to the per se rule. And in 1975, it had tremendous bipartisan
support before President Ford signed the bill. And the reason was
that the empirical evidence was overwhelming that retail price fix-
ing, as Ms. Harbour pointed out, was a catastrophe for competition
and for the consumer.

Now, I have to say that it is grotesque from the point of view of
an off-price retailer to even hear someone say that higher prices
can lead to more competition. I frankly do not get that point. It cer-
tainly is not—in the apparel industry, it is a complete non sequi-
tur.

Finally, let me just state—I see my time is running out—that
there are no free riders in the apparel industry. People do not need
advance services to help them put on a coat and try on a dress. Our
customers are well educated, and what they want is the best bar-
gain available. And that is what Burlington Coat Factory gives
them, and that is what S. 148 will guarantee that Burlington Coat
Factory will continue to give them in the future.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Haigney appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Haigney.

Now we call on Mr. Wilson.

STATEMENT OF JAMES A. WILSON, PARTNER, VORYS, SATER,
SEYMOUR AND PEASE LLP, COLUMBUS, OHIO, AND CHAIR,
SECTION OF ANTITRUST LAW, AMERICAN BAR ASSOCIATION

Mr. WiILsON. Thank you, Mr. Chairman, members of the Sub-
committee. On behalf of the American Bar Association, which has
over 400,000 members, I thank you for the opportunity to appear
this morning. As Chair of the Antitrust Section of the American
Bar Association, I have been authorized to express the views of the
ABA on this important issue.

In contrast to the other witnesses this afternoon, Mr. Chairman,
the ABA’s position is that the Leegin decision was correctly de-
cided.
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In February of 2007, the House of Delegates of the American Bar
Association adopted the resolution proposed by our Section, which
stated that Section 1 of the Sherman Act should not be interpreted
to apply a rule of per se illegality to agreements between a buyer
and a seller setting the price at which a buyer may resell goods or
services purchased from the seller.

You may ask: Why did we propose that position? And why did
the ABA adopt it? We derived this position from the basic principle
of antitrust jurisprudence that the rule of reason identified in
Standard Oil of Ohio v. United States in 1911 is the fundamental
standard that governs the evaluation of all restraints of trade. Any
departure from the rule of reason standard must be based on a de-
monstrable economic effect rather than formalistic line drawing.
Only when a specific type of restraint produces a predictable and
pernicious anti-competitive effect and has limited potential for pro-
competitive benefit will and should the Supreme Court deem it un-
lawful per se.

The Supreme Court’s decisions over nearly a century since adopt-
ing the rule of reason standard have carefully examined the pro-
competitive and anti-competitive effects of special practices to de-
termine whether they warrant treatment as anti-competitive be-
havior under all circumstances and are thus classified as per se, or
if they in some situations show pro-competitive benefits and, there-
fore, should be evaluated under the rule of reason.

Like many of these vertical restraints that the Supreme Court in
recent years—that is, over the last 30 years—has found should be
evaluated under a rule of reason test, minimum resale price main-
tenance agreements may stimulate competition among resellers in
ways that produce material benefits to consumers which would not
otherwise be available absent the ability of manufacturers and dis-
tributors to set resale prices.

As outlined in our report to the House of Delegates, there are
several reasons that the Section on Antitrust Law believes that the
issue of resale price maintenance should not be a per se violation
of the antitrust laws.

First, most of the significant economic literature regarding min-
imum resale price maintenance finds that it is more likely to be
used by manufacturers to achieve efficiencies in distribution of
their products rather than to enable dealers to maintain significant
margins.

Second, empirical studies of minimum resale price maintenance
have not established that the practice is invariably anti-competi-
tive. And I would specifically point to work that was done by the
FTC staff in the 1980s and the early 1990s that made that finding
that there are many occasions in which resale price maintenance
is not anti-competitive.

Third, manufacturers and suppliers have developed practices of
achieving the same effects of minimum resale price maintenance
without actually entering into agreements on resale pricing. This
testimony that I have heard today about the dramatic shift that
would be attained by this legislation simply does not square with
how the market worked before the Leegin decision. The reality is
that as long as the Colgate doctrine allowing individual manufac-
turers and distributors to choose to whom they will sell exists, the
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effects that I have heard from the other witnesses today are un-
likely to be achieved.

Finally, the per se prohibition on minimum resale price mainte-
nance, in force for several decades, has had the effect of enhancing
the market power of very large-scale retailers that carry a wide va-
riety of products. Conversely, it has harmed smaller retailers who
try to compete with those large retailers not on price, where they
cannot compete, but on the basis of quality and service. For these
reasons, the ABA supports the position that under the Federal
antitrust laws, agreements between a buyer and seller setting the
resale price should not be per se illegal.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Wilson appears as a submission
for the record.]

Chairman KoHL. Thank you, Mr. Wilson.

Senator Klobuchar.

Senator KLOBUCHAR. Thank you very much, Senator Kohl, for
holding this interesting hearing, and I know you bring to this hear-
ing your perspective as a retailer yourself, as someone who owned
stores. I bring the perspective of a shopper at stores, so I think we
make a good pair here looking at this issue. And I think especially
now when we have consumers who are so strapped, it is very im-
portant, Ms. Harbour, to look at this. And I am very glad the FTC
is holding these workshops to try to figure this out because, for a
lot of my constituents, every penny counts right now. Every penny
saved counts. And so they are looking at these things. Even though
they may not understand what the Leegin decision is or have un-
derstood this idea of vertical price fixing, I think we owe it to them
to look at this very carefully.

Ms. Harbour, how much do you know right now about the impact
of the Leegin decision? Your written statement and in what you
said today mentioned that a number of companies engaged in re-
sale price maintenance has significantly increased, and that some
suppliers have stopped working with some suppliers. Can you tell
us more about what hard evidence you have? And do you think
that this financial crisis also, that we have to look at that sepa-
rately?

Ms. HARBOUR. At this point I do not have any additional hard
evidence, but we are at the Federal Trade Commission holding
workshops. We will be looking very closely at this issue. Since the
Leegin decision came down, it has been about 2 years. Maybe we
will start seeing some natural experiments where we can look at
the effects of this ruling. But what I testified to, we have seen that.
There have been some discussions in some of the newspaper arti-
cles, the Wall Street Journal, about the use of some of the shopping
bots that are trolling and policing the Internet and going back to
the manufacturers and letting them know about price, and then
those discounters are being disciplined and prices have been in-
creased to the consumer. So the effect that we do know about is
that prices to the American consumer have indeed been elevated.
Afs I}"lar as additional effects, we will be looking very closely for some
of those.

Senator KLOBUCHAR. OK. Mr. Cohen, do you want to talk, adding
to what Ms. Harbour said, about just your perspective about
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prices? Do you have any numbers on the rise of resale price main-
tenance being used against Internet retailers? And are these num-
bers different for retailers that are 100 percent based on the Inter-
net like amazon.com versus multi-channel retailer stores that have
an extensive Internet presence?

Mr. COHEN. Senator Klobuchar, we have two different examples
that we believe show the pernicious effect of the post-Leegin world.
First is an increase in the number of takedown reports we receive
from different companies and agents of rights holders and brand
owners in which they have increased the number of complaints we
have received to take down lower-price listings. A company called
Net Enforcers sent in over 1.2 million notice and takedown re-
quests to our site in which a significant number were based on
lower prices. We have seen that, in a post-Leegin world, different
manufacturers have admitted that the reason why they were seek-
ing information on our sellers was because of a violation of MAP
or retail price minimum standards.

We are also engaged in research ourselves to see whether there
has been a change in pricing over time in specific categories. We
have not completed that research. When that is completed, we will
submit that immediately to the Committee.

Senator KLOBUCHAR. Very good. This is when Justice Breyer
issued his dissent in the case, I know that this is—I know when
he issued his dissent, he talked about that the only safe predictions
to make about today’s decisions are that it will likely raise the
price of goods at retail. And to me, right now when we are in this
difficult consumer market, especially when there is actually slash-
ing of prices going on because of the market, if we are seeing in-
creases, I think they could be even worse if we were not in hard
economic times. So I think it is important when we look at these
numbers we consider that as well.

Mr. Wilson, I listened to your testimony, and I guess I would
have one question. If we, in fact, found out that the prices have in-
creased, as Ms. Harbour believes they have, would that be enough
for you to believe that we need to reexamine this Leegin decision
and look at legislation, as Senator Kohl has introduced?

Mr. WILSON. Senator, I guess the question I would ask is wheth-
er the prices had increased and the current law was ineffective, be-
cause, after all, resale price maintenance is not per se legal today.
It is simply evaluated under the standard by which most anti-com-
petitive conduct is evaluated—the rule of reason.

If resale price maintenance is as pernicious as the other wit-
nesses have said, it should be very difficult to present a defense to
a rule of reason case. After all, the defense in a rule of reason case
is proof that there are pro-competitive effects here.

What I have seen is that the courts since Leegin—there have
been about 60 decisions citing it, less than half of them in actually
applying the rule of reason, but they have not created some awk-
ward or weak rule of reason test here. They have applied a rule
of reason test that is consistent with how it is applied in other
areas. We look forward as a Section to offering our comments to
the FTC in their workshops on exactly that area.

Senator KLOBUCHAR. And I appreciate that, that the courts may
have been reasonable in doing their rule of reason. But I think our
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role here and our duty and the FTC’s duty is beyond that, and it
is really looking at if there has been a bad effect on consumers be-
cause of this. And right now, my view is we just cannot hit on con-
sumers anymore, that they have had it. They are having very dif-
ficult economic times, and so that is why I think the workshops
that the FTC does and other evidence that we have here is very
important, because if—you know, this was a very close Supreme
Court decision with a vigorous dissent, and this is really in the end
a policy matter for the Congress to consider.

So I appreciate what you have said about the rules, but I think
if we saw some pattern here of increased prices, as we saw back
in—who was bringing up 1975 and what had happened? Mr.
Haigney.

Mr. HAIGNEY. Yes, in 1975, there was extensive empirical evi-
dence presented to the Congress to show—and I think Ms. Harbour
actually cited the figures—to show a drastic increase in prices in
States that continued to free trade, so-called, and a diminution in
sales in those States. These were hard-core numbers, not just eco-
nomic

Senator KLOBUCHAR. Do you think it would be useful if we want
to have that kind of clear, empirical comparison? Maryland has
just passed their law and gone back to the old way. Do you think
it would be useful to have more States do this?

Mr. HAIGNEY. It would certainly be better than nothing, but I
would much prefer——

Senator KLOBUCHAR. You would prefer it done nationally, feder-
ally. It would be a lot easier than creating a national study for us
to look at.

Mr. HAIGNEY. That is right.

Senator KLOBUCHAR. OK. Anyone want to add to any of that?

Mr. WILSON. Senator, if I could, I would just point out that if you
adopt the rule that the legislation proposes, then pro-competitive
effects are no longer considered. And so you have in effect lost any
pro-competitive effects that exist today.

Ms. HARBOUR. May I address the pro-competitive effects and the
statement about the empirical evidence that is out there and also
the Federal Trade Commission and some of the empirical work it
has done as well.

None of the empirical studies to date are definitive, and there is
an acknowledged empirical vacuum that leaves all of these com-
peting theories untested. It was referenced about a Federal Trade
Commission study. It was done by a very well-respected economist,
Pauline Ippolito. That study basically found that there was no
basis for concluding that minimum RPM is anti-competitive. But I
want to note that Pauline Ippolito herself acknowledged that her
study did very little to fill the empirical vacuum, and her study did
not test for the hypothesized consumer benefits directly. So it did
not test for the consumer benefits. It only determined whether the
grlo-competitive explanations had what she said “limited plausi-

ility.”

So, basically, these studies are not definitive, and also Justice
Breyer in the Leegin dissent discounted the study by saying that
it equated the failure of plaintiffs to allege collusion with the ab-
sence of collusion, and basically it overlooked the tacit form that
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collusion may take. So these studies are not definitive, and they
have been cited as being so, but they are not.

Senator KLOBUCHAR. All right. Thank you very much. I appre-
ciate that.

Thank you, Senator Kohl.

Chairman KoHL. Thank you very much, Senator Klobuchar.

Well, you all know where I am coming from on this piece of legis-
lation, obviously. I am the sponsor of it. But I want to take a look
at it from another point of view, and that is the point of view of
the manufacturer who goes to great pains and at great length and
at great expense to build a product and a brand into something
that is desired by consumers, in many cases regardless of the high
price, but the manufacturer has done such a good job of appealing
to consumers on the basis of the quality of his brand that con-
sumers go way out of their way to find that product and buy it, re-
gardless of its price. And that adds to the manufacturer’s pros-
perity as well as to the store that is selling it because they are not
discounting it. But it is a model, a way of doing business, you
know, it is a free country, and people have a right to do that. They
can be successful.

Now, under our legislation, what is likely to happen? Well, dis-
counters will buy the merchandise and beat the hell out of the
price, you know, and draw customers thereby, but also make it
very, very difficult for the traditional retailer to maintain their
price and for the manufacturer to have the price maintained as he
or she might wish to do; after all, it is their product.

And the manufacturer, by virtue of, let’s say, discounters selling
maybe 10 percent of the brand, but driving the price so low in the
minds of customers and thereby making it very difficult for tradi-
tional retailers to carry that brand at a maintained price, that the
manufacturer could lose an enormous amount of business just by
virtue of the fact that a very limited amount of discount retailers
are driving the price of that particular brand, merchandise on that
brand, a category in that brand, right down into the basement.

Now, is that fair? Is that fair to the manufacturer, you know,
who, after all, built his business, certain ideas, certain concepts,
does business with traditional retailers who maintain the price,
and here he is in a position whereby a limited amount of dis-
counters can almost kill that category for the manufacturer at a
profitable price? Is that fair? Doesn’t the manufacturer have a
right, once he produces a product, to have that product sold at a
price that he regards as fair? What is wrong with that, Mr.
Haigney.

Mr. HAIGNEY. Well, Mr. Chairman, long before Leegin was de-
cided, the Supreme Court decided the case of Sylvania, and in that
case it gave the manufacturer all the power anyone could reason-
ably want to control its distribution. The only power that it did not
give to the manufacturer was the power to control price. But it
overruled the Schwinn case, which had made vertical restraints per
se violation, and the Sylvania case made effectively all vertical re-
straints except price fixing into per se legal restraints.

The result is that the manufacturers, if they want their mer-
chandise sold in only the fanciest stores, just sell to the fanciest
stores, cutoff dealers who try and depart from this distribution
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scheme. There is nothing wrong with it under Sylvania, and there
are plenty of products out there that Burlington Coat Factory can-
not have because those manufacturers want to maintain the snob
appeal of their product. Perfectly legitimate, and I have no argu-
ment with it. But the important point is that this right was given
to the manufacturers by Sylvania in 1977. The Leegin case is a
complete non sequitur. The additional power to fix the price adds
nothing to the powers of vertical restraint that were given to the
manufacturers by Sylvania.

Chairman KoOHL. All right. But let me follow that up. So you are
saying that even prior to Leegin, manufacturers had a way of keep-
ing their goods out of the hands of discount retailers if that is what
they wanted to do?

Mr. HAIGNEY. That is correct, Mr. Chairman.

Chairman KoHL. And yet you said during your testimony that
had Leegin been in effect, Burlington would not be here today. But
what is the difference? If manufacturers had the power prior to
Leegin to keeping whatever merchandise they want out of the
hands of discount retailers, then what did Leegin do except to cer-
tify that?

Mr. HAIGNEY. Well, first of all, Mr. Chairman, they had the
power, they had the right, but they did not exercise it. They want-
ed to sell—there are a few manufacturers who do not want to see
their merchandise in off-price stories, and that is their right. But
most do want to see—most people are very happy to sell us their
merchandise. We pay the same price as any full-price retailer, and
most manufacturers are happy to get that price, particularly in a
time like the present. And so, yes, they could have, theoretically,
prevented us from getting the merchandise, but they did not be-
cause they did not want to.

Chairman KoHL. Well, they do not have to, even under Leegin.
What has changed?

Mr. HAIGNEY. Absolutely. They could still

Chairman KOHL. I guess what I am trying to understand from
the point of view of a retailer, if prior to Leegin the manufacturer
could keep the merchandise out of the hands of a discounter and
now that we have Leegin they can still keep their merchandise out
of the hands of the discounter, what has changed?

Mr. HAIGNEY. Well, what has changed is that those manufactur-
ers, who are the majority, who do sell to stores like Burlington
Coat Factory would have the power suddenly—or have the power
under Leegin to fix our retail prices. Now we are an “off-price re-
tailer.” Our entire competitive philosophy is based on giving value
and low prices. So if the manufacturer can now, in addition, he can
let us have the merchandise, but we must sell it at the same price
that it is carried at a full-price retailer, that would put us out of
business, at least with respect to that line of goods.

Chairman KoOHL. Yes, but—and I do not want to push this too
far. I just want to make it clear. Prior to Leegin, he still, as you
have said, could decide not to sell the merchandise to a discounter.

Mr. HAIGNEY. That is right, or to anybody.

Chairman KOHL. Yes, Ms. Harbour, what has changed? Why is
Leegin such a poisonous thing if prior to Leegin that merchandise
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could still be kept out of the hands of a discounter by a manufac-
turer acting in an intelligent way?

Ms. HARBOUR. What is poisonous about Leegin is that going for-
ward there will be no more Burlington Coat Factories. There will
be no more Costcos. There will be no more Walmarts.

Chairman KoHL. OK.

Ms. HARBOUR. That is the danger. These innovators, these low-
cost retailers, these Internet innovators, they will not exist now be-
cause they will not have the opportunity to enter the market. That
is what has changed.

Chairman KoOHL. That is a good point. You are saying Leegin
cuts off or seriously damages the possibility of the new discounter
even getting a foothold.

Ms. HARBOUR. For instance, if you are on the Internet and you
want to sell a branded product below cost to get a consumer fol-
lowing, the manufacturer can cut you off at the knees, and you
never can get a toehold into the market. That is what is so per-
nicious about Leegin.

Chairman KoHL. That is a good point.

Mr. Cohen.

Mr. CoHEN. Mr. Chairman, I also think that the internet created
the very visibility and price transparency that manufacturers need
to police the internet in a way that would have been impossible in
the pre-Leegin world. We believe the ability to see pricing every
day in real time has put a dampening effect on inflation, and really
drives prices down. But that has also allowed people who want to
enforce their pricing schemes to go after discounters and, more im-
portantly from our perspective, find out where there were leaks in
their distribution chain. Manufacturers are under intense pressure
from other larger retailers to not allow any discounting, and then,
therefore, they go after our small sellers and try to find out exactly
who those small sellers are, which they would not have been able
to do in a pre-Leegin world.

Chairman KoHL. Mr. Wilson.

Mr. WILSON. Yes, Senator. I guess I do not fully agree with the
1(?lconomic premise that the other witnesses have suggested exists

ere.

First of all, let us remember that this manufacturer in your hy-
pothetical is presumably working in a competitive marketplace.
Therefore, that manufacturer has to make certain decisions as to
how they are going to go to market. Are they going to go to market
as the lowest cost, or are they going to try to create the perception
of quality in your hypothetical? If it is the latter, then their percep-
tion of quality gives every other manufacturer either the incentive
to increase their quality or decrease their price. So overall in the
marketplace, in your hypothetical, prices should decrease or quality
should increase or both.

With respect to the notion of what difference does Leegin make
in this, where I believe it makes a difference is it allows the manu-
facturer to continue the relationship with the discounting retailer.
Under the pre-existing law, the manufacturer in effect had to exe-
cute the death penalty in its relationship with that retailer. It had
to say, “You have sold at below the prices I have suggested. I am
no longer going to do business with you, period.” And those manu-
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facturers were at risk if they did that and then reestablished a re-
lationship because courts would presume an agreement from that
back-and-forth relationship.

After Leegin, what the relationship is in effect is that the manu-
facturer can again say, “You do not have my permission to do that.
You have violated our agreement. We have a contractual dispute
here. I can terminate you or I can simply have a contractual dis-
pute with you and continue to do business with you.”

Chairman KoHL. Ms. Harbour.

Ms. HARBOUR. May I address that? I think that RPM protects in-
efficient retailers. If you have a minimum resale price policy, you
could have Retailer 1 selling a quality good, but Retailer 2, because
they would be protected in that intra-brand competition, the qual-
ity could be sub-par, yet they could still charge the resale price,
maintained price, and not in effect keep the product at top quality.
So I think it has the potential to protect retailers who are not sell-
ing top-quality intra-brand merchandise.

Chairman KoHL. Mr. Cohen.

Mr. CoHEN. Mr. Chairman, may I submit to the record a letter
one of our sellers received from a company called Captive Works,
where they said, “Dear David, Please do not list the receiver less
than $149; otherwise, it will be reported and taken off. We need to
have a steady price from all the sellers so everybody will be making
money. Your prices were less than everybody else, and if you see
someone else with a lower price, be sure that they will be taken
down soon. Thanks. Raffi.”

So that is the real-world experience that our sellers are experi-
encing every day, rather than the hypothetical and theoretical
viewpoint of antitrust experts about inter-brand versus intra-brand
competition. We have to live with the reality that lower prices are
not being able to be delivered to buyers.

Chairman KoOHL. Yes, Mr. Haigney.

Mr. HAIGNEY. Yes, Mr. Chairman, just quickly to respond to Mr.
Wilson, his hypothetical does not coincide with the real world that
I know, at least speaking in the apparel off-price world. He said
that the manufacturer could fix a high price with the consent of the
retailer and go on and do business afterwards. And the reality is
that when your principal means of competition is low prices, you
simply cannot continue to do business with that person. I mean,
the fact of the matter is Burlington Coat Factory cannot sell at
those prices and be Burlington Coat Factory. And I do not think
any other off-price merchants who roughly have our business model
could either.

I also question the whole idea that the manufacturer’s notion of
distribution should always be paramount and that retailers—who,
after all, are the ones who actually sell the product and know the
customers—somehow under the Leegin majority, our views are not
considered legitimate. Only the manufacturer has the right to de-
termine what is going to happen to a product, which is our prop-
erty by the time that we are reselling it to the public.

Chairman KoOHL. You know, Mr. Wilson, historically we have
been a consumer-driven society, a consumer-driven economy—we
still are; 80 percent of our economy are—people who are buying
goods on a daily basis, and competition has very much defined the
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growth of the American economy. It very much defines capitalism,
competition. Naturally, people who are in a position to try and do
business without having to deal with competition, that is the way
they want it. But in our capitalistic society we try to encourage
competition, thinking that is the best way, although not perfect,
the best way to proceed.

And that is what pre-Leegin—or if we ever get to post-Leegin,
that is the premise, that competition is the best way to drive the
American economy and serve the American consumer while still
preserving the rights of all manufacturers to try and make a profit
in that kind of a context. And pre-Leegin, as we have now estab-
lished, there is still a way—or was a way or would be a way even
under our legislation for a manufacturer to elect not to do business
with a discounter as long as they cut off that discounter without
saying it is because of price and price only. You know that.

But isn’t that a reasonable balance, to encourage competition, to
set up rules and regulations that will allow for competition based
on price, among other things—service, quality, but also price? But
also preserve the right of a manufacturer when he or she decides
that they do not want to do business because that person is cutting
the price too much? They can find a way not to do business. Isn’t
that a decent balance? What is your problem with that?

Mr. WILSON. Well, Senator, let me first of all say that our Sec-
tion and the ABA fully endorsed the notion that competition needs
to be the basis for our economy and our society, and I think not-
withstanding recent events, we have proven that competition is the
best way to have a thriving economy.

Our concern in the legislation is that in establishing a per se
test, it eliminates the ability for courts to recognize situations in
which the pro-competitive benefits of a particular resale price
maintenance arrangement outweigh the anti-competitive effects. In
situations where such pro-competitive benefits outweigh the anti-
competitive effects, consumers benefit from the resale price mainte-
nance.

The Section and the ABA have never taken the position that re-
sale price maintenance should be per se legal. Our view is simply
that the sound rule of antitrust, that the balancing of anti-competi-
tive and pro-competitive effects should apply in this arena as it
does in virtually every other arena of our economy.

Chairman KoHL. Ms. Harbour.

Ms. HARBOUR. I would just like to respond to that. Mr. Wilson
was talking about the pro-competitive benefit of resale price main-
tenance. I guess what I would say is then the proponents of them
should prove it. That is really all I am asking here. Why put the
thumb on the scale on the side of the business that is imposing this
RPM? Give the consumer the benefit of the doubt. And that is what
we have not seen. We have not seen the proof of the pro-competi-
tive benefits of those manufacturers who are imposing the RPM.
What we get is we get theoretical assumptions about what those
benefits are. All we are asking, prove it. Even in Leegin, the Su-
preme Court did not make, you know, the proponents of the RPM
in Leegin to prove what those benefits were for the ladies’ hand-
bags. So going forward, if you shift the burden of proof, shift it
from the victim, shift it from the consumer. Shift it onto the manu-
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facturer who is imposing the RPM. Let them bear the burden of
proof for the elevated prices that they are foisting on the American
consumer.

Chairman KOHL. Good. Anybody else have another comment to
make?

Mr. Haigney.

Mr. HAIGNEY. Yes, Mr. Chairman, just briefly on the rule of rea-
son now, let me say this: Plaintiffs do not win rule of reason cases
in this field. The rule of reason requires the plaintiff to prove an
immense amount of economic data. He has to prove what the mar-
ket is. He has to prove that the defendant has power in that mar-
ket. He has to prove that competition as a whole within that mar-
ket was somehow harmed by the individual act harming this plain-
tiff.

Now, most plaintiffs in these cases are small companies who are
starting out trying to get a foothold. They have their most impor-
tant line cut off because of their unwillingness to live up to a price-
fixing agreement.

They go to court. Now, when it was per se, all they had to do
was prove the existence of the price-fixing agreement and the fact
that they were cut off because they did not follow it, and then add
up their damages of how much they lost. That little company could
probably bring that lawsuit with the local lawyer, and probably
that guy might take it on spec. To win a rule of reason case, that
local company would have to hire—I do not know—ten economists,
really high-level attorneys, and launch a 2-, 3-, 4-year exploration
of whatever market it happened to be. That is, if he could satisfy
the very strict pleading requirements of the Twombly case and
other decisions of the Supreme Court that have pretty much put
plaintiffs out of business at the pleading stage.

So the per se rule is not the way to go—I am sorry. The rule of
reason is not the way to go. The per se rule is the only way that
a small plaintiff could ever get a remedy for RPM’s anti-competi-
tiveness.

Chairman KoHL. Thank you.

Anything else, folks?

[No response.]

Chairman KoOHL. I think it has been a good hearing. I think we
have laid out the pros and cons of the issue, and it is really impor-
tant to our American economy to try and come up with the right
decision on this. In that sense, this hearing has been very inform-
ative. I appreciate your coming.

Thank you so much.

[Whereupon, at 3:40 p.m., the Subcommittee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS .

American Bar Association Response to
Follow-Up Questions from Senator Kohl for Hearing on “The Discount Pricing Consumer

Protection Act: Do We Need te Restore the Ban on Vertical Price Fixing?”

Thank you again for the opportunity to testify on behalf of the American Bar Association in the
Subcommitiee’s hearing. Below 1 have tried to answer the questions you raised in your letter of
June 1, 2009.

1. You testified that you did not believe that ending the per se ban on vertical price
Sixing would lead to higher prices. But there is substantial evidence that vertical price fixing in
Jact leads to higher prices. For 40 years prior to 1975, federal law permitted states to enact so-
called “fair trade” laws allowing vertical price fixing. - These laws were abolished by the
passage of the Consumer Goods Pricing Act of 1975. Numerous studies prior to the passage of
that law in 1975 documented the fact that retail price maintenance leads to higher prices.
Studies conducted by the Department of Justice in the late 1960s indicated that retail prices were
between 18 and 27 % higher in states that allowed vertical price fixing than those that did not.
And, in his dissenting opinion in the Leegin case, Justice Breyer estimated that if just ten percent
of products were subject to vertical price fixing, would affect 3 300 billion dollars in commerce,
raising the average bill a family of four would pay for retail goods by § 750 to § 1000 every
year. What is your response to all of this evidence?

Response: The studies to which you referred are among many that have been conducted on the
effects of vertical price fixing, and others studies have reached different results. Collectively, the
studies show that minimum resale price maintenance can have mixed effects — in some instances
it can be procompetitive, and in other instances it can have anticompetitive effects that produce
higher prices. Because resale price maintenance can be benign or procompetitive, rule of reason
analysis is the appropriate way of measuring these mixed effects. If resale price maintenance
produces anticompetitive effects, it can be found unlawful under the rule of reason.

Many economic studies have reported or predicted that resale price maintenance will lead
to higher prices, but those studies that are based on analysis of actual market effects all use data
from the fair trade era — from passage of the Mifler-Tydings Fair Trade Act in 1937 to passage of
the Consumer Goods Pricing Act of 1975. These studies, which include those to which you
referred in your question, were summarized in a 1983 staff report of the Federal Trade
Commission's Bureau of Economics prepared by Thomas R. Overstreet, Jr.! The results are
actually far more equivocal than has been portrayed by supporters of a return to the per se rule
for minimum resale price maintenance.

Several of the studies reviewed by Overstreet showed that resale price maintenance had
mixed effects. In a 1938 study of 50 drug products sold by drug retailers in New York State, the
data showed that, after passage of fair trade legislation, prices increased for nationally advertised

! THOMAS R. OVERSTREET, JR., RESALE PRICE MAINTENANCE: ECONOMIC THEORIES AND EMPIRICAL EVIDENCE
(F.T.C.1983). ~

11461859.1
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goods sold in discount stores, but fell slightly for the same items sold in non-discount stores.’

Prices for those items that were not nationally advertised did not seem to be affected.’

In a study of the effects of the 1970 repeal of fair trade legislation in Rhode Island, retail
prices on five of the nine product lines surveyed were not affected by repeal.* For the four
product lines that showed price declines, price reductions were not universally implemented.
Many smaller retailers simply held their prices unchanged and reduced their inventories and
selections from the product line.’

In a 1945 FTC study of pricing for drug and food products in selected cities, the data
showed that use of resale price maintenance had mixed results. After passage of fair trade laws,
prices of vegetable oil shortenings increased in chain and dcpartment stores but declined in
individual stores.® Prices of soap products and cake flour increased in supermarkets but fe!l in
individual stores, and for other grocery products there was no observable change in prices.” For
products sold through retail drug stores, the data showed that prices decreased at individual
stores in medium-sized and large cities.®

Overstreet concluded that resale price maintenance can have diverse effects,” and the
empirical evidence indicates that it did not, during the fair trade era, lead uniformly to higher
retail prices for consumers. We question the value of the fair-trade-era studies because they are
dated and took place under very different circumstances. They should not, in any event, be used
in making predictions about resale price maintenance in the current marketplace, for the
following reasons.

First, fair trade laws were not equivalent to an antitrust regime that provides rule of
reason treatment for resale price maintenance. Resale price maintenance in today’s economy
depends on the willing acquiescence of both seller and retailer; under the fair trade laws of
certain states, a resale price maintenance agrecmcnt with one retailer in a state could bind all
other retailers, whether they agreed or not.'® The competitive effects of that regime would
obviously be very different from those flowing from a resale price maintenance agreement
between a manufacturer and its dealers today.

Second, the retail landscape in the U.S. is considerably different today than during the
fair trade era, and it is improbable that a manufacturer could impose resale price maintenance on
big box discount stores like Wal-Mart, Target or Best Buy unless the stores were satisfied that
the pricing was competitive. These types of large muiti-brand retailers, which account for a
significant part of the consumer economy,’! have buymg power that “trumps even the power of a

2 Id at 107.

‘.

*1d at 127.

*Hd at128.

¢ Id at137.

"

® Id at 137-38.

% id. at 163.

' See 1A CALLMANN ON UNFAIR COMPETITION, TRADEMARKS AND MONOPOLIES § 6:3 n.4 (4th ed. 2007).

' Wal-Mart s said, for example, to account for 22% of all toys sold in the U.S. See Warren S. Grimes, Buyer Power
and Retail Gatekeeper Power: Protecting Competition and the Afomistic Seller, 72 ANTITRUST L.J. 563, 580 (2005).
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supplier of a major brand.”'? As one commentator has noted, this kind of retail buying power
gives the large retailer control over “whether [items] will be priced or marketed aggressively,”
and this, in turn, gives it “substantial leverage in dealing with even the largest producers of
strong brands of consumner products.”’® To the extent that empirical studies from the fair trade
era indicate that resale price maintenance resulted in higher prices, the findings cannot be
extrapolated to support predictions about what the effects would be in the current economy.

Sale of branded goods through off-price discounters has become such a deeply embedded
retail channel that off-price discounters, similarly, are not likely to be affected by the change in
treatment of minimum resale price maintenance from per se to rule of reason. This was
suggested in a July 6, 2007 article in USA TODAY that looked at the effect of Leegin on the sale
of discounted apparel brands.' The authors concluded that the impact of the Court's decision on
off-price retailers was “likely to be slight,” and we have seen no studies or analyses that would
suggest that the Court’s approval of rule of reason treatment for resale price maintenance has had
any effect on availability of goods through off-price retailers, whether selling apparel or other
goods.

Nor are there any studies of which we are aware analyzing the effects of resale price
maintenance agreements on consumer prices since the Leegin decision. One of the witnesses
before the Subcommittee, Stacy John Haigney, stated that his employer, Burlington Coat
Factory, has experienced no negative impact from the decision.” He suggested that the weak
economy may have “temporarily divested manufacturers of the power to dictate retail prices,”'®
but, whatever the explanation, there is no empirical evidence that the Court’s decision has had
any observable impact on retailers.

The baseline question is whether consumer welfare will be adversely affected by a
change in how minimum resale price maintenance agreements are evaluated under the antitrust
laws. While some manufacturers may find it advantageous to use such agreements to ensure that
retailers provide amenities (e.g., atmosphere, convenient downtown locations — all of which are
expensive) or services, any such agreements will have their effect on intrabrand competition
among those selling a manufacturer’s product.

. 2. Under the Colgate doctrine a manufacturer is free to refuse to allow any retailer to
sell its products. This doctrine would be unchanged by S. 148, the Discount Pricing Consumer
Protection Act.  Doesn’t the availability of the Colgate doctrine satisfy any concern that
reinstating the rule against vertical price fixing would prevent manufacturers from limiting the
distribution of their products to store that provide the support and technical expertise that
manufacturers require?

According to the Corporate Fact Sheet on its website, http:/walmartstores.com/FactsNews/FactSheets/, (viewed
June 9, 2009), Wal-Mart had 4100 facilities in the U.S. as of July 17, 2008,
2 Grimes, supranote 11, at 579,
" 1. (emphasis added).
'* Jayne O'Donnell & Christine Dugas, Discounted Designer Labels Here to Stay; High Court Ruling Unlikely to
End Off-Price Retailing, USA TODAY, July 6, 2007, at B1.
: Statemenst of Stacy John Haigney at 12 (May 19, 2009).
J/24
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Response: Implicit in the reasoning of the ABA Resolution supporting the application of the
rule of reason to resale price maintenance agreements is the view that the availability of the
Colgate doctrine does not satisfy the concern that a per se rule against vertical price fixing could
prevent manufacturers from limiting the distribution of their products to stores that provide the
support and technical expertise that manufacturers require. Manufacturers that seek to institute
Colgate programs are faced with considerable practical difficulties in administering them. These
difficulties are largely driven by the necessity of avoiding any conduct that could be seen as
being tantamount to an agreement between a manufacturer and a retailer. A useful portrayal of
the contortions associated with Colgafe programs is contained in the amicus curiae brief of
PING, Inc. (“PING”) filed in the Leegin proceedings (the “PING Brief”). There, PING, a
manufacturer of golf equipment, described the administration of its Colgate policy as follows:

To minimize the risks created by Colgate, PING drastically restricts employees’
communications with the retailers to whom they sell and, worse, summarily
terminates retailers for even the smallest policy violations, without considering
whether the violation was intentional or why it occurred. PING employees as
many as 12 full-time people who work on the /FIT Pricing Policy [which
contained PING’s Colgate policy] and related matters and bas spent millions of
dollars on the administration of the Policy since 2004.17

PING further noted that in order to avoid the possible characterization of any discussion with
retailers as an agreement, no PING employees (including sales representatives), with the sole
exception of in-house counsel, were permitted to engage in any communication concerning the
company’s Colgate policy. Indeed, PING noted that this created “substantial frustration” for its
retail accounts, who were simply unable to communicate with their primary PING contact about
any aspect of the policy, and were directed to deal with PING’s counsel instead. One of PING’s
retailers described how this worked in practice:

And, when [my PING Sales Representative] originally brought this policy to us in
2004(?) it was the most bizarre presentation ever. He handed it to me. I looked at
it and tried to ask questions . . . all he kept saying was “I CAN'T TALK ABOUT
PRICE” - “I CAN’T TELL YOU ANYTHING ABOUT THAT” ... about3 or 4
times. I tried to ask different questions about it, but he couldn’t or wouldn’t talk
about it. I felt left alone to fend for ourselves.'®

In the event that PING retailers contacted the company’s in-house counsel to discuss aspects of
the Colgate policy, they would often receive the following formalistic response:

1 recognize that the questions you asked, and the information you provided, in
your email are not in any way intended to indicate any approval, agreement or any
other assurance of compliance with respect to the /FIT Pricing Policy. However,
if that was in any way your intent, please note that it is, and always will be,
expressly rejected by PING. PING specifically provides at Section II of the /FIT
Pricing Policy that: “PING does not seek, and will not accept, any account’s

7 PING Brief, p. 10.
' PING Brief, page 12.

11461859.1 4

VerDate Nov 24 2008  09:21 Feb 23,2010 Jkt 054718 PO 00000 Frm 00028 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\54718.TXT SJUD1

PsN: CMORC

54718.004



25

approval, agreement or any other assurance of compliance with respect to this
{FIT Pricing Policy and/or the Orange & Blue List.” You need to decide on your
own what you charge for the PING products you sell. 1

The arrangements made by PING in dealing with its Colgate policy are not unique. Prior to the
decision in Leegin, many other manufacturers in a broad range of industries had instituted similar
measures which, in sum, did not achieve a pro-competitive purpose or enhance consumer choice
or efficiency in any way. As a result, it cannot clearly be said that the availability of the Colgate
doctrine satisfies the concerns associated with reinstating the rule against vertical price fixing in
this regard.

3. Defenders of the Leegin decision point out that the majority opinion in Leegin still
permits antitrust suits against vertical price fixing if the party bringing the suit can prove that
the practice was “unreasonable” and harmed competition. This is what is known in antitrust
law as the "rule of reason.” )

You are an experienced antitrust lawyer, Mr. Wilson. What kind of showing would a
plaintiff have to make to prevail in rule of reason case challenging vertical price fixing?

Among other things wouldn't the plaintiff have to show market power of the
manyfacturer imposing minimum retail prices? Wouldn’t the plaintiff have to bring forward
extensive economic studies detailing the effect on the market? How realistic is it for a smaller
retailer competitor to have the resources to do this?

Response: A plaintiff in a resale price maintenance case must show that the restraint has
anticompetitive effects that outweigh any procompetitive effects of the restraint. It is not novel
or unrealistic to expect a plaintiff to establish market power or actual anticompetitive effects.
Plaintiffs have long been required to meet this burden through economic evidence when
challenging other vertical restraints, such as tying, exclusive dealing, territorial restrictions and
price discrimination, and the plaintiffs’ antitrust bar has shown itself to be well equipped and
highly experienced in the use of economics experts.

4. Mr. Wilson, you represent the American Bar Association. Do you or your
organization believe a Supreme Court decision is an appropriate way to reverse a century-old
antitrust rule repeatedly reaffirmed by Congress? Does the Supreme Court have the economic
expertise and the fact finding capability to make such a change in law, or such a matter better
left to the legislative branch?

Response: The ABA has not adopted a position as to whether the courts or Congress is better
equipped to weigh and evaluate economic evidence. The ABA Policy upon which I testified was
adopted prior to the Leegin decision, and supported reversal of Dr. Miles, and adoption of a rule
of reason test. As noted in my testimony, the economic literature weighs heavily against
condemning all minimum resale price agreements to per se illegality. Notable examples include
Robert H. Botk, The Antitrust Paradox 32 (1978), and Richard A. Posner, Antitrust Law 189 (2d
ed. 2001). See generally ABA SECTION OF ANTITRUST LAW, ANTITRUST LAW AND ECONOMICS

19 PING Brief, page 13.
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OF PRODUCT DISTRIBUTION 37-76 (2006) (“the bulk of the economic literature on [minimum
resale price maintenance] . . . suggests that [minimum resale price maintenance] is more likely to
be used to enhance efficiency than for anticompetitive purposes™). The seminal treatment
appears in Lester G. Telser, Why Should Manufacturers Want Fair Trade, 3 J. L. & ECON. 86
(1960), which explained why manufacturers would adopt minimum resale price maintenance to
assure the efficient distribution and marketing of their products—by encouraging dealers to
promote the product without fear of “free riding” by rival dealers of the same brand that cut
prices and spend little or nothing on services. As this principle is described by Judge Posner,
when dealers are forced to compete without cutting prices, they “vie with one another to provide
presale services” and the manufacturer benefits. Richard A. Posner, Legal Narratology, 64 U.
Cx1. L. Rev. 737, 738 (1997). The prevailing view among economists is that minimum resale
price maintenance is more often adopted to serve the interests of manufacturers in achieving
efficiencies in distribution than to serve the interests of dealers in assuring their margins. See
Business Electronics Corp. v. Sharp Electronics Corp., supra, at 727 n. 2 (“[r]etail market power
is rare” citing Baxter, The Viability of Vertical Restraints Doctrine, 75 Calif. L. Rev. 933, 948-49
(1987)).

S. Is there any legislation you believe might be appropriate to limit vertical price
fixing, or are you completely satisfied with the state of the law following the Leegin decision?
Specifically, do you support proposals to retain a rule of reason approach to vertical price
fixing, but to apply a presumption against the legality of the restraint?

Response: The ABA has no position on alternate legislation but is prepared to review and
perhaps comment on any such legislation that may be introduced. The ABA, and/or the ABA
Section of Antitrust Law, as appropriate, plans to provide its input to the Federal Trade
Commission as it explores the appropriate rule of reason approach in resale price maintenance
cases.

6. Virtually every other western industrialized democracy treats vertical price fixing
as per se illegal, including Great Britain, Germany, France and many others. What does this
experience leach us?

Response: ABA has no position on the resale price maintenance rules of other countries, but
notes that the standards are not as uniform as the question suggests. In fact, the United
Kingdom, France and Germany actually do not apply what the U.S. would consider a per se test
in evaluating resale price restraints — the test they apply arises out of European competition
jurisprudence, and allows the party imposing the restraint to demonstrate its efficiencies. See
Luc Pepperkorn, “Resale Price Maintenance and Its Alleged Efficiencies” 4 European Comp. J.
201 (2008). More fundamentally, our antitrust laws are not patterned after those of other
countries because the U.S. had antitrust laws in place, with a rich and responsive body of judicial
decisions, long before these other countries did. Experience has shown that the antitrust laws of
the European Union and its member nations have been converging with those of the U.S., not the
other way around. One reason is that because the U.S. antitrust Jaws bave been in place for such
a long period of time, these and other countries can learn from the long term U.S. experience.

114618591 6
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Over the years, the antitrust laws of many foreign countries have moved closer to U.S.
law. For example, the European Commission has adopted rules of antitrust analysis that closely
resemble U.S. law, such as with respect to market definition and merger analysis. So has the
United Kingdom (“U.X.”) Thirty years ago, the UK. blocked enforcement of U.S. antitrust law
(even cartel law) against its nationals. Today, the UK. prosecutes cartels criminally and has
extradited U.K. citizens in the U.S. for criminal prosecution for cartel conduct.

The Court’s decision in Leegin does not depart from the basic tenet that protection of
competition is the goal of the antitrust laws. Instead, it has freed one type of restraint --
minimum resale price maintenance agreements -- from a rigid rule that had prevented any
inquiry into whether such a restraint could prove beneficial to competition and consurner welfare
in certain cases. If other countries continue to follow more rigid rules than the U.S. regarding
resale price maintenance agreements, that is their prerogative, but their experience does not
necessarily offer meaningful guidance on how U.S. antitrust law should be applied. But it is
equally possible, and perhaps more likely, that other jurisdictions will follow the lead of the U.S.
with respect to resale price maintenance as they have with respect to other antitrust laws.

114618591 7
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eBay Inc.
1250 Eye Street. NW. Suite 1002

Washington, 26005

June 9, 2009
www.ebay.com
The Honorable Herb Koht
Chairman, Subcommittee on Antitrust, Competition Policy, and Consumer Rights
Committee on the Judiciary
308 Hart Senate Office Building

‘Washington, DC 20510
Dear Senator Kohl:

Once again, thank you for your invitation to participate in the Subcommittee’s recent
hearing entitled, “The Discount Pricing Consumer Protection Act: Do We Need to
Restore the Ban on Vertical Price Fixing?” Per your recent request, I have included
below answers to your additional questions sent by mail for inclusion in the official
record.

Question 1~ What is the impact of Internet. ing companies like “NetEnforcers”
on eBay?

eBay's experiences working with sellers and manufacturers confirm that Retail Price
Fixing has restricted intra-brand competition, in particular among small and mid-sized
Internet retailers, like the ones who sell on the eBay marketplace. As you mentioned,
NetEnforcers is a third-party service provider that works for manufacturers to scan the
Internet, including the eBay platform, every day to look for sellers offering discounted
prices. With the information that NetEnforcers gives them, manufacturers then puts
intense pressure on sellers to raise their prices. In cases where our sellers have an
authorized relationship with the manufacturer, Leegin has provided an immediate fix —
authorized sellers are contacted by facturers and simply informed that they are
contractually obligated to sell their products at a higher price.

The situation is much more interesting for sellers who are not authorized distributors of a
certain product, and instead choose to sell on the thriving, value-oriented, and perfectly
legal gray market. In these cases, manufacturers do not have the contractal relationship
to force a seller to change its prices, so they use any tools at their disposal to enforce their
minimum prices. In many cases, this means that manufacturers scour low-priced ¢Bay
listings of completely legitimate products (provided courtesy of NetEnforcers) and assert
technical copyright violations. They then use this alleged copyright violation to make
eBay take down the low-priced product listing. Mission accomplished.

One example I mentioned during the hearing was of a company called CaptiveWorks.
This electronic company used false claims of trademark violations to take down several
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low-priced eBay listings. When the seller asked CaptiveWorks why it was claiming that
his listings were replicas when they were in fact authentic, the company made it clear that
it targeted his listings because they were being sold at a lower price. In another case,
Laguna Beach Jeans Company went after a seller for selling its products at a discount on
eBay, saying simply that it “does not authorize eBay sales,” and that selling its products
at a lower price “than [it] sells on eBay” would impact its market. For these businesses,
the Leegin decision has clearly been interpreted as a “green light” to stop low-price
competition by legitimate sellers. We are in the beginning stages of research on our
marketplace to see how this fact has impacted pricing over time, and we believe that it
will show that our eBay community will have fewer low-priced options.

Question 2 — Is free-riding a legitimate problem in the Internet age?

Traditional retailers contend that innovative Internet retailers are able to offer lower
prices to consumers because they “free-ride” on the promotional investments of their
traditional counterparts. The traditional “free-rider” argument contends that rather than
providing consumers with pre-sale information through, for example product
demonstrations and other methods, small and mid-size Internet retailers depend on
competing brick-and-mortar retailers to do this, and then divert “educated” consumers
away through offering them lower prices obtained through their cost savings. Traditional
retailers claim that only RPM can protect them this unfair competition.

From eBay’s perspective there are many problems with this argument. The most
significant of these problems is that, as previously described and subsequently elaborated
upon, the realities of 21% Century retailing and the Internet turns the traditional free-rider
Justification for RPM on its head.

Recent data backs up the argument that consumer’s retail experience has evolved in the
Internet age. A recent Wall Street Journal article described these “New Information
Shoppers” using the Internet to gather information on products before they make a
purchase. Nearly 70% of Americans now say they consult product reviews or consumer
ratings before they make their buying decisions, and spend at least 30 minutes online
every week to help them decide what and whether to buy. And, since we know that the
percentage of actual transactions that are completed online is much smaller, we must
conclude that folks are actually researching product information on-line, but then making
their purchases at a brick & mortar store. That is exactly the opposite of what many RPM
supporters would have you believe. Internet retail is not actually “free-riding” on the
existing retail ecosystem; established retailers are free-riding on the tremendous
consumer information tools created by Internet inmovators.

Question 3 — Does eBay support S. 148, the Discount Pricing Consumer Protection
Act?

eBay strongly support S. 148, the Discount Pricing Consumer Protection Act. This bill is
urgently needed to correct the mistaken Leegin decision and restore nearly 100 years of
anti-trust law. It is our view that Retail Pricing Fixing stifles retail competition, reduces
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consumer choice, and leads to higher prices. The retail ecosystem should continue to be
varied and open to many different kinds of retail entities offering distinct retail
experiences. Manufacturers use RPM to discipline and eliminate discount sellers. This
ignores the fact that some resellers offer better prices because they are simply more
efficient. Consumers should have the opportunity to choose whether they want the
exclusive feel and increased service of a boutigue shopping experience, or the value and
convenience of more “mass-market” shopping options, whether online or offline.
Consumers will choose what is best for them given their individual circumstances.

If you have any questions regarding these answers or the attached hearing transcript,
please feel free to contact Amanda Pedigo in my Washington D.C. office. She can be
reached at (202) 551-0081.

Sincerely,

Tod Cohen
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Sent By: BCF RECRUITMENT; 609 239 8249, Jun-12-08 3:57PM; Page 2

Senator Herb Kohi’s Follow-Up Questions for 5/26/2009
Hearing on the “Discount Pricing Consumer Protection Act:
Do We Need to Restore the Ban on Vertical Price-Fixing?”
And Answers from Stacy J. Haigney

How important was the rule against vertical price-fixing to the growth of Burlington
Coat Factory? Do you believe your stores would have been able to prosper as
discount competitors without it?

Answer to Question Ne. 1 -

It is Burlington Coat Factory's firm belief that its growth from a single location, discount
coat retailer on Route 130 in Burlington, New Jersey to a nation-wide, off-price chain of
over 400 stores offering every kind of apparel and accessories, would have been
impossible if vertical price-fixing were not subject to the per se rule when Burlington
Coat Factory’s business began to grow in the 1970°s.  The best evidence of this is the
historical record: Burlington Coat Factory was confined 1o a single location from 1972,
when it was founded, until after 1975 (the year Congress repealed the Fair Trade Laws,
restoring the per se rule in all states) when it began to expand exponentially. By 1981, it
had 19 stores; by 1983, nearly 40. It is my understanding that there were no large off-
price retailers following a business model comparable to Burlington Coat Factory's (i.e.,
offering full lines of current, in-season merchandise bearing nationally-known brands at
prices at least 25% below that charged by department stores) while the Fair Trade Laws
were in effect. Monroe G. Milstein, the man who established Burlington Coat Factory,
and who oversaw its growth until 2006, made clear to me on several occasions that he
would not have even attempted to transform Burlington Coat Factory into a national
retailer if vertical price-fixing had been legal. This makes perfect sense: if full-price
retailers were legally permitted to force their suppliers to impose vertical price-fixing
schemes on key brands, Burlington Coat Factory would not have been able to employ its
most potent competitive tool, low prices.

‘The majority opinion in Leegin decision argued that the rale against vertical price-
fixing is bad policy because of what it called the “free vider” problem. This is the
situation of a shopper going to a full service store for advice and service, using the
services of the store to examine and inspect the product, and then finding a discount
retailer or internet website to purchase the product at a discount.

Supporters of the Leegin majority argue that allowing resale-price maintenance
woukd end this situation. Do they have a point? Do you believe that shoppers who
go into Burlington Coat Factory stores have first examined similar merchandise at
higher priced, full-service department stores, and thus are “free riding” on these
stores?

Answer to Question No. 2 -
I am respectfully of the strong opinion that the supporters of the Leegin majority have no
“point” when they urge Congress to accept the so-called “free rider” hypothesis. The

“free rider” argument was made to Congress in 1975, in opposition to the legislation
which—with massive bi-partisan support and with President Ford’s signature—repealed

06/12/2009 2:19PM
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2

the Fair Trade Laws.  Congress and the Ford Administration found the “free rider”
allegation to be far less persuasive than the strong empirical showing on behalf of the
measure that “Fair Trade” increased prices and hurt competition. Moreover, when the
Sylvania Court over-ruled the per se rule against non-price vertical restraints in 1977, it
specifically discussed the “frec rider” thesis but, nevertheless, adhered to the view that
price restraints must remain subject to the per se rule because of their inherent threat to
competition and consumers. The “free rider” specter was also raised repeatedly during
the 1980°s by the Reagan Justice Department in a vain ¢ffort to persuade the Supreme
Court to abandon the per se rule. This caused Congress to vote to defund all such efforts
by the Department of Justice specifically because Congress wanted the per se rule to
remain in effect. Thus, every time Congress has been faced with the question, it has
rejected the “free rider™ hypothesis as an adequate justification for doing away with the
per se rule. The Supreme Court was likewise unimpressed with the “free rider” argument
until the very recent past when two additional exponents of this Chicago School of
Economics theory were added to the Court, giving its proponents a bare majority.
Obviously, that majority thinks that the conjurors of the “free rider” theory have a
“point,” but Congress has never seen that “point” despite numerous attempts by
opponents of price-competition to foist that argument on the Senate and the House.

From the point of view of the retail apparel industry, Congress, and until 2007 the
Jjudiciary, have been absolutely correct in rejecting the ‘free rider” manifesto. There are
full-price retailers who justify their higher prices by pointing to their more expensive
store decorations, etc. Their business plan is a perfectly legitimate one: attract customers
who are willing to pay more to shop in swrroundings that enhance the shoppers® self-
image. Burlington Coat Factory’s business plan is to attract customers who are more
interested in bargains than ambience. Of course, there are consumers who shop both
kinds of stores to find, depending upon their individual preferences, the best products, the
best prices and/or the finest ambience. But it is a logical non sequitur to suggest that a
shopper who ends up making her puschase at Burlington Coat Factory is somehow
illegitimately taking advantage of the full-price merchant.

I have heard the argument made that the fuil-price retailers of high-tech products can be
disadvantaged by customers who learn all about a product’s function from the well-
trained, highly-paid sales personnel of such retailers, only to buy the same product from a
discounter with unskilled employees. Whether or not this happens with any frequency in
high-tech retailing—and I am highly skeptical that this is the case—it most certainly does
not happen in apperel retailing. In the high-tech hypothesis, the full-price retailer
allegedly adds value to the product by giving the customer sophisticated know-how,
There is no such value added by full-price retailers in the apparel business because
everyone knows how to try on clothes without technical assistance! The fact that the full-
price retailer makes the marketing decision to present the product in expensive, elegant
surroundings teaches the consumer nothing upon which to “free ride.™ The question also
implies that the customer only becomes aware of the existence of the product by seeing it
at a full-price store. This supposition is groundless in this day and age when consumers
acquaint themselves with available products in myriad ways: via the intemnet, word of
mouth, catalogues, advertising, ¢tc. 1 also note that, under Sylvania, a manufacturer who
sincerely wants its product be sold with certain services, ambience, etc., may lawfully

06/12/2009 2:19PM
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require retailers to provide such services or ambience without fixing resale prices. In
short, there is no “free rider” problem in the industry 1 have worked in for nearly 30
years, and I respectfully submit that Congress should adhere to the position it has taken
vis-3-vig the so-called “free rider” and the per se rule since 1975,

3 Defenders of the Leegin decision point out that the majority opinion in Leegin still
permits antitrust suits against vertical price-fixing if the party bringing the suit can
prove that the practice was “unreasonable” and harmed competition. This is what
is known in antitrust law as the “rule of reason.”

The rule of reason requires the antitrust plaintiff to assemble evidence of the
restraint’s history, nature, and likely competitive effects, as well as the market
power of those engaged in the practice. ‘How likely would Burlington Coat Factory
be to bring an antitrust suit challenging vertical price-fixing if you had to assemble
evidence and prove the history, nature and likely competitive effect of the practice?
Would you have the resources or factual knowledge to bring such a case?

Answer to Question No. 3 -

Since the Sylvania case in 1977, all vertical restraints subject to the so-called “rule of
reason” -- i.¢., non-price restraints — have been de facto legal because of the practical
impossibility of a plaintiff’s financing and/or winning such a case. There is no reason
whatever to suppose that vertical price-fixing cases will be any easier to win or less
costly under the Leegin standard. The Supreme Court has recently imposed a heightened
pleading requirement on antitrust plaintiffs in the Twombley case which, in a rule-of-
reason case, would require detailed pleading (with supporting evidence) by the plaintiff
of highly sophisticated issues such as market definition. This means that, without any
discovery, a plaintiff must undergo the effort and expense of putting together a complex
economic analysis of the market, the history of the restraint, the relative market shares of
the product and the parties, ¢tc., simply to survive a motion to dismiss. Assuming that
this hurdle can be surmounted, the plaintiff would then have to embark upon years of
document-rich discovery and motion practice against a well-heeled adversary with
nurmerous depositions, including of multiple experts on both sides. The cost is more than
likely to be well into seven figures. Burlington Coat Factory cannot afford that kind of
expenditure and disruption of its business in a litigation which-—given the fate of vertical
“rule of reason” cases in the past and the present composition of the Supreme Court—is
far from certain to succeed. Thus, as a practical matter, the Leegin case deprives
Bunlington Coat Factory of any remedy if it becomes a victim of vertical price-fixing.

4. Do you support the Di; t Pricing C Protection Act, my legisiation, to
restore the ban on vertical price-fixing? Why or why not?

Answer to Question No. 4 -

On behalf of Burlington Coat Factory, I wholeheartedly support the proposed legislation.
My company and its customers have thrived in a vibrant retail environment characterized
by vigorous price-competition. The Leegin decision threatens to return our economy to

06/12/2009 2:19PM
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the weak competition and high-consumer prices of the Fair Trade era when companies
like Burlington Coat Factory did not exist. And it does so on the basis of the uttexly
flimsy hypothesis that price-fixing might eliminatc some “free riders” which in tum
might enhance competition in some instances. In other words, the Supreme Court has
irresponsibly decided to conduct a Chicago School experiment to see if our already well-
functioning retail economy might marginally improve, despite massive empirical
evidence that the experiment is bound to fail. Passage of the Discount Consumer
Protection Act will ensure that the marketplace will not suffer the unintended -- but all
to0 ble -- conseq of such reckless experimentation.

06/12/2009 2:19PM
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Monday, May 18, 2009

Hon. Herb Kohl

U.S. Senate Committee on the Judiciary

Subcommittee on Antitrust, Competition Policy and Consumer Rights
224 Dirksen Senate Office Building

Washington, DC 20510

Dear Chairman Kohl:

We write on behalf of the nation's leading consumer rights organizations to offer our strong support
for S. 148, the Discount Pricing Consumer Protection Act and we thank you for your leadership in
introducing this important measure that will repeal the Supreme Court’s decision in Leggin Creative
Leather Products, Inc. v. PSKS, Inc. and restore the ban against resale price maintenance (“RPM”)
agreements. Such agreements, by restricting the freedom of retailers to engage in discounting, harm
consumer welfare and economic innovation.

We disagree with the assertion of the American Bar Association that RPM agreements are “likely to
be used by manufacturers to achieve efficiencies in distribution of their products” and that “recent”
empirical studies support that conclusion. See Letter from James A. Wilson, Chair, ABA Section of
Antitrust Law, to Hon. Henry C. Johnson, May 5, 2009. The fact that many economists may agree
that RPM agreements can be “procompetitive” in some circumstances may have persuaded five
consetvative Justices of the Supreme Court that RPM agreements should always be subject to the
rule of reason, but should not deter Congress from restricting such agreements.

1t is unequivocal that RPM agreements raise consumer prices, prevent efficient retailers from passing
on the benefits of their lower costs to consumers, and tend to retard the development of new forms
of retailing. At the same time, the purported benefits to consumers of RPM agreements are dubious
and even if such benefits exist they can be achieved by less restrictive business practices.
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Except for an unsuccessful experimented with “fair trade” between 1937 and 1975, resale price
agreements have been banned for almost the entire history of the Sherman Act — until the Supreme
Court overturned the ban in 2007 without an iota of evidence that the ban had done any harm and
in spite of clear congressional support for the ban. The outdated and flawed “recent” studies
referred to in the ABA letter provide no support for the procompetitive theories of RPM, as the
dissent in Leegin showed.

Allowing manufacturers to forestall discounting by legitimate retailers is problematic at any time, but
it is particularly harmful during this time of deep recession when consumers depend on discounts to
make ends meet and manufacturers may be more pressured than ever to use RPM agreements to
stop retail price wars.

Accordingly, we urge you to make repeal of the Leggin decision a high prority on the legislative
agenda for the 111th Congress.

Very truly yours,
"% S Boid Fac
Satly Greenberg Bert Foer
President President
National Consumers League American Antitrust Institute
Mo e

ok O V2
Mark Cooper Ellen Bloom
Director of Research Director of the Washington DC Office
Consumer Federation of America Consumers Union

B W engoomal
Ed Mierzwinski

Consumer Program Director
U.S. Public Interest Research Group
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Statement of

RICHARD M. BRUNELL

DIRECTOR OF LEGAL ADVOCACY, AMERICAN ANTITRUST INSTITUTE
Before the

SENATE JUDICIARY COMMITTEE

SUBCOMMITTEE ON ANTITRUST,
COMPETITION POLICY, AND CONSUMER RIGHTS

Regarding

THE DISCOUNT PRICING CONSUMER PROTECTION A(CT, S. 148

MAY 19, 2009
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Chairman Kohl, Senator Hatch, and Members of the Subcommittee:

Thank you for the opportunity to present the views of the American Antitrust Institute
(*“AATI”) on S.148, the “Discount Pricing Consumer Protection Act,” which is designed to reverse
the Supreme Court’s Leegin' decision and restore the per se rule against resale price maintenance
(“RPM”). AAl is an independent non-profit research, education, and advocacy organization that
supports the strong and sensible enforcement of our antitrust laws to ensure that markets are
competitive for the benefit of consumers and the economy as a whole.” AAI strongly endorses S.
148. We believe that consumer welfare and economic innovation are best served when retailers
are free to engage in discounting, and therefore urge the Judiciary Committee to move this bill
forward promptly.3

Executive Summary

‘What have we learned in the almost two years since the Leegin decision? It appears that,
as expected, the use of resale price maintenance programs has increased, even though antitrust
counselors have advised caution because some state attorneys general have taken the position
that RPM remains per se illegal under some state laws and other states have passed or may pass
“Leegin repealer” bills. Anccdotally, we also believe there has been greater use of “Colgate

policies” and minimum advertised pricing (MAP) polices to enforce minimum resale prices.

! Leegin Creative Leather Products, Inc. v. PSKS, Inc. 127 S. Ct. 2705 (2007).

2 Background is available at www.antitrustinstitute.org. AAD’s views on a wide range of competition
policy issues are set forth in THE NEXT ANTITRUST AGENDA: THE AMERICAN ANTITRUST INSTITUTE’S
TRANSITION REPORT ON COMPETITION POLICY TO THE 44TH PRESIDENT. This book has been provided to
Subcommitice members and is available on our website.

3 AAT has been actively involved in the debate over RPM. We filed an amicus brief in Leegin urging the
Court not to overturn Dr. Miles, submitted comments in the FTC’s Nine West matter opposing Nine
West’s petition to lift resale price restrictions, participated in the FTC’s RPM workshops, and testified
before the Maryland legislature and House Subcommittee on Courts and Competition Policy. All of these
materials are available on AAT’s website, Many of the points discussed here are elaborated in Richard M.
Brunell, Overruling Dr. Miles: The Supreme Trade Commission in action, 52 ANTITRUST BULL. 475
(2007).
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Allowing manufacturers to forestall discounting is problematic at any time, but it is particularly
unfortunate during this time of deep recession when consumers depend on discounts to make
ends meet and manufacturers may be more pressured than ever to use RPM to forestall price
wars.

We have also learned that, as expected, the so-called “rule of reason” adopted by the Su-
preme Court for judging RPM agreements amounts to a rule of virtual per se legality. The Court
said that RPM agreements were to be evaluated on a case-by-case basis, and courts would have
to be diligent in eliminating anticompetitive uses from the market. However, in most of the
cases decided after Leegin, the lower courts summarily dismissed the complaints because the
relevant markets alleged by plaintiffs were said to be too narrow as a matter of law; plaintiffs
were not even allowed to try to prove their cases. Critics of the per se rule forsake their respon-
sibility when they fail to offer a meaningful, structured rule of reason as an alternative, unless
they really favor per se legality. The problem with using an unstructured rule of reason for RPM
is not simply that it ordinarily requires proof of a relevant market and that the defendant has
market power, which is difficult and expensive to establish even if one gets past a motion to dis-
miss. The problem is that the Supreme Court fundamentally misunderstood the nature of the
anticompetitive harm from RPM.

The Court and its Chicago-School supporters look at the higher prices that result from
RPM and say, “so what.” We should assume that the manufacturers’ and consumers’ interests
are congruent; the manufacturer would prefer its retailers to sell at the lowest prices possible in
order to increase sales. If the manufacturer adopts RPM, they say, it must therefore be because it
will somehow increase the demand for its product notwithstanding the higher prices, perhaps
because the RPM will induce retailers to offer services that make the product more attractive to

consumers. Higher prices are only anticompetitive, the argument goes, when they are result of
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collusion among manufacturers or retailers, or perhaps the result of a dominant, inefficient re-
tailer pressuring the manufacturer to adopt RPM.

The critics of RPM, notably including Congress when it repealed the fair trade laws in
1975, look at the higher prices and see harm to consumers. When a manufacturer announces that
it will not permit retail prices to fall below a certain level, they are suspicious. They know that
manufacturers are not so fond of retail discounting when it puts downward pressure on wholesale
prices, and that a fixed retail price on one product can put a floor under the price of competing
products that are not even subject to RPM. So when they see the higher prices that resuit from
RPM they say, “show me the consumer benefit.” Yet, the business justifications generally of-
fered for RPM provide no real benefit to consumers.

The most common justification is that RPM allows a manufacturer to buy better distribu-
tion or shelf space from retailers that carry competing brands, but while this may increase the
manufacturer’s sales, it does not benefit consumers; on the contrary, it may give retailers an in-
centive to push the product with the larger margin protected by RPM even when it may be infe-
rior to competing products. Another common justification is that RPM can prevent no-frills re-
tailers from “free riding” on full-service retailers, but even when this is a plausible concern,
RPM is a poor mechanism for addressing it. And finally, RPM is often touted as a tool to main-
tain the brand image of high-end products, but this seems to be more about deceiving consumers
than benefitting them. In any event, even if these objectives were thought to be legitimate, there
are less restrictive ways for manufacturers to achieve them, such as paying retailers directly for
services. The problem with RPM is that, regardless of the purpose for which it is used, it tends
to prevent more efficient retailers, who have expert local knowledge of the needs and shopping
behavior of their customers, from passing on the benefits of their lower costs to consumers. This

centralization of decision-making not only harms consumers in the short run, it slows down in-
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novation and productivity in the retailing sector by impairing an important tool for innovative
retailers to gain market share.
Introduction
This testimony is organized as follows: First, I will explain why the issue of the per se
rule is important as a practical matter and requires action by Congress. Second, I will explain
why Leegin was wrong as a matter of both jurisprudence and policy, including the following:
w The Court flouted the intent of Congress favoring the per se rule and thereby usurped
Congress’s authority to make national competition policy in an area in which Congress
has been intensely involved.
® The Court underplayed the magnitude of the anticompetitive risks of RPM, including
higher prices and reduced efficiency and innovation in retailing, and failed to recognize

that those risks have increased with increasing retail concentration.

m The Court overplayed the possible procompetitive uses of RPM and failed to acknowl-
edge that there is no empirical evidence that such uses are common or important.

® The Court failed to consider that any procompetitive effects of RPM can be achieved
by less restrictive alternatives that do not prevent efficient retailers passing on their lower

costs {o consumers.

m The Court erroneously believed that there were no good justifications for treating RPM
and nonprice vertical restraints differently.

m The Court failed to recognize the costs of the rule of reason, including an increased in-
cidence of anticompetitive RPM, increased business uncertainty and litigation expenses.

The Practical Importance of the Per Se Rule
AAT believes that the Leegin decision was wrong as a matter of jurisprudence and policy
for many of the same reasons articulated by Justice Breyer in his powerful dissent on behalf of

four Justices." As Justice Breyer explained:

* AAl s not alone. The academic criticism of Leegin has been substantial. See, e.g., Edward D.
Cavanagh, Vertical Price Restraints After Leegin, 21 LOY. CONSUMER L. REV. 1 (2008); Warren S.
Grimes, The Path Forward After Leegin: Seeking Consensus Reform of the Antitrust Law of Vertical Re-
straints, 75 ANTITRUST L. J. 467 (2008); Lance McMillian, The Proper Role of Courts: The Mistakes of

4
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The per se rule forbidding minimum resale price maintenance agreements has

long been “embedded” in the law of antitrust. It involves price, the economy's

“‘central nervous system.”” [citation omitted]. It reflects a basic antitrust assump-

tion (that consumers often prefer lower prices to more service). It embodies a ba-

sic antitrust objective (providing consumers with a free choice about such mat-

ters). And it creates an easily administered and enforceable bright line, “Do not

agree about price,” that businesses as well as lawyers have long understood.’

But before exploring in detail the reasons that Leegin was wrongly decided, let me explain why
the issue is important as a practical matter and offer four reasons why Congress needs to act now
to repeal Leegin.

First, nearly two years have passed since Leegin was decided, and we can observe the
early returns: not unexpectedly, numerous press reports indicate that the ruling has resulted in
increased use of resale price maintenance agreements6 and “soft” RPM programs such as “Col-
gate policies” and minimum advertised price (MAP) policies.” Under a Colgate or “unilateral”
minimum price policy, a manufacturer obtains compliance with minimum retail prices, not by
explicit agreement, but by threatening to cut off noncompliant dealers. Under a MAP policy, a

manufacturer prevents retailers from advertising below a minimum price. Manufacturers have

favored these “soft” RPM programs because many states, including California and New York,

the Supreme Court in Leegin, 2008 WiSC. L. REV. 405; Mark D. Bauer, Whither Dr. Miles?, 20 LOY.
CONSUMER L. REV. 1 (2007).

127 8. Ct. at 2736.

® See, e.g., Joseph Pereira, Price Fixing Makes Comeback After Supreme Court Ruling, WALL ST. I, Aug.
18, 2008, at A1 (stating that “[m]anufacturers are embracing broad new legal powers that amount to a
type of price fixing” and offering several examples); Joseph Pereira, Why Some Toys Don’t Get Dis-
counted — Manufacturers Set Minimums That Retailers Must Follow Or Risk Getting Cut Off, WALL ST.
J., Dec. 24, 2008, at D1 (in the wake of Leegin “many manufacturers have instituted pricing minimums
for advertising or sales”); Saul Hansell, For Sony, No Discounts Means Stress Free Shopping, NewY ork-
Times.com, Bits Blog, Nov. 20, 2008, http:/bits.blogs nytimes.com/ 2008/ 1/20/stressed-sony-says-high-
prices-will-help-vou-relax/? (describing Sony’s “Unified Resale Execution,” which barred retailers from
discounting certain high-end products).

7 See Joseph Pereira & John R, Wilke, Instruments, Audio Gear Scrutinized in Price Probe, WALL ST. I,
Oct. 23, 2008, at B1 (noting that manufacturers “have grown more interested in establishing minimum
advertised prices since the ruling”); Joseph Pereira, Discounters, Monitors Face Battle on Minimum Pric-
ing, WALL ST. 1, Dec. 4, 2008, at A1 (describing growth of firms that monitor pricing on the web as a
result of proliferation of MAP policies).
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may continue to treat RPM agreements as per se illegal under state antitrust laws;® accordingly,
antitrust counselors have advised caution in adopting express RPM agreements, at least on a na-
tional basis.” While Colgare policies have always been lawful in theory, prior to Leegin manu-
facturers were often inhibited from adopting them because they were perceived by many to be
draconian, costly, and impractical, requiring a manufacturer to terminate otherwise-valued non-
compliant retailers and to refrain from price discussions with any retailers.'® After Leegin, how-
ever, antitrust lawyers have been advising manufacturers that Colgate policies can be more flexi-
ble because the consequences of running afoul of the Colgate limitations are not as severe.''

Similarly, prior to Leegin, MAP policies were typically limited to manufacturer-financed (co-op)

® See Michael A. Lindsay, Resale Price Maintenance and the World After Leegin, 22 ANTITRUST, Fall
2007, at 32.

® See M. Russell Wofford, Jr. & Kristen C. Limarzi, The Reach of Leegin: Will the States Resuscitate Dr.
Miles?, ANTITRUST SOURCE, October 2007, at 1, hutp://www abanet. org/antitrust/at-source/07/10/0c107 -
Woffordi0-18f pdf (“[TThoughtful commentators have noted that the continuing uncertainty about the
states’ treatment of minimum resale price maintenance could slow the business response to Leegin.”).

' See Brian R. Henry & Eugene F. Zelek, Jr., Establishing and Maintaining an Effective Minimum Resale
Price Policy: 4 Colgate How-To, ANTITRUST, Summer 2003, at 8, 8 (“Under Colgate, the cautious sup-
plier has but one choice with respect to violators — immediate termination of product purchasing privi-
leges with no wamings, no second chances, and no continued shipments in response to assurances of fu-
ture compliance — regardless of the size of the violator and the volume of its purchases.”). Tronically, the
Court cited the cost of implementing a Colgate policy as a justification for adopting the rule of reason.
See Leegin, 127 8. Ct. at 2722-23. In addition 1o restoring some version of the per se rule, Congress
should also limit the use of the Colgate doctrine as a means of avoiding strictures against RPM, as dis-
cussed below.,

"' See Lindsay, supra, at 36 (noting that “now is the time to reconsider” adopting a Colgate policy be-
cause “Leegin has reduced the exposure that would result if a unilateral policy inadvertently becomes (or
is perceived as becoming) an ‘agreement.’”); Marie L. Fiala & Scott A. Westrich, Leegin Creative
Leather Products: What Does the New Rule of Reason Standard Mean for Resale Price Maintenance
Claims?, ANTITRUST SOURCE, Aug. 2007, at 9, http://www _abanct. org/antitrust/at-source/07/08/Aug07-
Westrich8-6f.pdf (explaining that having a Colgare policy is “now less risky than it was in the past™);
Thomas B. Leary & Erica S. Mintzer, The Future of Resale Price Maintenance, Now That Doctor Miles is
Dead, 4 N.Y.U.J. L. & Bus. 303, 341 (2007) (“[M]anufacturers with Colgate programs[] may be able to
discuss their differences with non-compliant retailers, rather than terminating them absolutely as they
heretofore have been required to do.™).
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advertising and allowed significant “leakage” in discounting.” After Leegin, so-called “bald”
MAP policies (i.e., those that apply regardless of whether the manufacturer pays for the advertis-
ing) that leave less room for discounting are less risky.”

Second, the fact that many states may continue to treat RPM as per se illegal does not un-
dercut the need for Congress to restore the per se rule under the Sherman Act. Commentators
have generally concluded that it is unclear how courts will interpret existing state statutes, even if
attorneys general favor a per se rule. Most state antitrust statutes are construed in harmony with
federal law. Only one state — Maryland — has amended its statute in light of Leegin to expressly
adopt a per se rule.” And some have suggested that Leegin repealers might be preempted by the
Sherman Act.”” In any event, a state-by-state approach offers no protection to consumers in
states that follow federal law and, perhaps most significantly, does not permit federal enforcers
to bring RPM cases on a per se basis.

Third, while it is true that Leegin did not make RPM per se legal, and the Court offered
that “courts would have to be diligent in eliminating their anticompetitive uses from the market”
under the rule of reason,’® the way that the courts have interpreted Leegin so far suggests that the
rule of reason will devolve into a rule of virtual per se legality, as it has with nonprice vertical

restraints. Several lower courts {including the lower court on remand in Leegin) have dismissed

2 Indeed, where minimum advertised pricing policies are tantamount to RPM because discounting is
effectively precluded, the FTC had said it would consider them to be per se illegal. See In re Sony Music
Entertainment, Inc., No. C-3971, 2000 WL 1257799 (F.T.C.).

" See Lindsay, supra, at 36. But see New York v. Herman Miller, Inc., 08-CV 2977 (S.D.N.Y. 2008)
(complaint by attorneys general of New York, Michigan and Iltinois challenging “bald” MAP policy as
resale price maintenance agreement under state and federal law where the advertised price was the price
at which a consumer purchased the product).

' See 2009 Md. Laws c. 44 (approved by the governor April 14, 2009), available at
http://mlis state.md.us/2009rs/chapters_noln/Ch_44_hb06577T.pdf.

15 See, e.g., Lindsay, supra, at 33.
% Leegin, 127 S. Ct. at 2719,
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RPM comptlaints on motions to dismiss for failing sufficiently to allege a relevant market, not
even permitting plaintiffs to #ry to prove a rule of reason violation, even though the cases in-
volved allegations of market power and dual distribution (i.e., manufacturers that sell at retail, in
competition with their dealers, as well at wholesale).'” Indeed, even the FTC interpreted Leegin
to permit RPM in a case where the leading manufacturer of women’s fashion shoes (albeit with
“only a modest market share™) engaged in dual distribution, RPM practices appeared to be wide-
spread in the industry, and its purported procompetitive efficiencies were “unproven.”'®

Fourth, Congress should not wait to act for the completion of the FTC’s workshops on
RPM. While the FTC (Commissioner Harbour in particular) is to be commended for undertak-
ing to stady RPM, it is not clear when or what the end product of the workshops will be. As dis-
cussed below, empirical studies in the past have been inconclusive. And insofar as the FTC of-
fers policy prescriptions or guidelines for courts, such recommendations will be constrained by
the Leegin decision.

To be sure, Leegin is not going to mean the end of consumer discounts, even if the courts
effectively legalize RPM. Manufacturers often like retail discounting, and discount chains are a
well-established, significant part of retailing.'® As the Court noted, even in the fair trade era
when resale price maintenance was geperally legal, only a small fraction of goods was fair

traded. However, as Justice Breyer countered, that small fraction would translate into significant

17 See PSKS, Tnc. v. Leegin Creative Leather Products, Inc., 2009 WL 938561 (E.D. Tex. 2009); Spahr v.
Legin Creative Leather Products, Inc., 2008 WL 3914461 (E.D. Tenn. 2008) (consumer class action);
Jacobs v. Tempur-pedic Int., Inc., 2007 WL 4373980 (N.D. Ga. 2007) (consumer class action). But see
Babyage.com v. Toys “R” Us, Inc., 558 F. Supp. 2d 575 (E.D. Pa. 2008) (denying motion to dismiss).

"® In re Nine West Group Inc., FTC Dkt. C-3937, Order Granting in Part Petition to Reopen and Modify
Order Issued April 11, 2000 (May 6, 2008) (“FTC Nine West Order™).

' One ominous development however is Wal-Mart’s apparent acceptance of price-maintained goods. See
Joseph Pereira, State Law Targets “Minimum Pricing,” WALL ST. J., Apr. 28, 2009, at D1.
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dollar amounts in today’s retail marketplace of more than $3 trillion.”® Moreover, increasing
retail concentration and buyer power suggest that the risk of anticompetitive, retailer-induced
RPM has increased significantly since the fair trade era. And during this time of deep recession,
it is particularly important that consumers not be forced to pay higher unnecessarily high prices,
even as mamifacturers may be more tempted than ever to use RPM to forestall price wars.?!
Leegin is Bad Jurisprudence

Thirty four years ago, this Committee held seven days of hearings on S. 408, the bill that
was enacted as the Consumer Goods Pricing Act of 1975.2* The law repealed the so-called “fair
trade” amendments to the Sherman Act — the Miller-Tydings Act of 1937 and the McGuire Act
of 1952 — which had authorized states to legalize resale price maintenance agreements. This
Committee, headed by Senator Hart, heard testimony from over 23 witnesses, including the head
of the Antitrust Division, Thomas Kauper, and the chairman of the Federal Trade Commission,
Lewis Engman, both of whom testified in favor of restoring the per se rule of Dr. Miles. 3 The
House Judiciary Committee also held two days of hearings with seven witnesses, including the

uty Assistant Attorney General for Antitrust, who testified to the same effect.”® The commit-
Y

* justice Breyer estimated that if prices on goods subject to resale price maintenance rose by the same
rate that occurred in the fair trade era, retail bills would increase by an average of roughly $750 to $1000
for a family of four. 127 S. Ct. at 2736.

2 Cf. Christina Binkley, On Style: Death to Discounts? The Designers Rebel, WALL. ST.J., Apr. 16, 2009
(noting that “high-end retail’s carefully tended pricing structure began to collapse” in a matter of weeks
when department stores slashed prices around Thanksgiving, much to the chagrin of fashion brands).

22 pyb. L. No. 94-175, 89 Stat. 801 (1975).

B See Fair Trade Laws: Hearings on S. 408 Before the Subcomm. on Antitrust and Monopoly of the Sen-
ate Comm. on the Judiciary, 94th Cong., 1st Sess. 170-172 (1975) [Senate Hearings] (Engman testifying
that “fair trade laws are little more than anticompetitive price fixing, unadorned with any redeeming fea-
tures™); id. at 172-177 (Kauper making strong case against “resale price fixing” in any circumstances).

* Fair Trade: Hearings on H.R. 2384 Before the Subcomm. on Monopolies and Commercial Law of the
House Comm. on the Judiciary, 94th Cong., 1st Sess. 121-124 (1975) [House Hearings] (testimony of
Keith Clearwaters, Deputy Ass’t Attorney General) (fair trade laws “legalize a certain type of price fix-
ing”).
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tee reports show that Congress believed that RPM was pernicious and should be banned.”> The
Committees heard the arguments, similar to those made today, that resale price maintenance
could be procompetitive in some circumstances, yet rejected any exceptions to the per se rule.”®
Congress passed the Consumer Goods Pricing Act with overwhelming, bipartisan sup-
port, and President Ford enthusiastically signed it into law.”” In 1977, when the Supreme Court
in GTE Sylvania adopted the rule of reason for nonprice vertical restraints, it expressly stated that
different treatment of resale price maintenance was justified in part because Congress had ap-
proved the per se le.”® After the Reagan Administration’s Justice Department sought to over-

turn the per se rule in Monsanto,” Congress passed appropriations measures in 1983, 1985,

5 See S. REP. NO. 94-466, at 1 (1975) (“The purpose of the proposed legislation is to repeal Federal anti-
trust exemptions which permit States to enact fair trade laws [which are] legalized price-fixing. . . With-
out these exemptions the agreements they authorize would violate the antitrust laws.™),; id. at 2 (repeal
“will prohibit manufacturers from enforcing resale prices.”); H.R. REP. NO. 94-341, at 2 (1975) (“An
agreement between a manufacturer and a retailer that the retailer will not resell the manufactured product
below a specified price is ... per se illegal under section | of the Sherman Act”™).

% The report of this committee rejected the dealer services case for RPM as follows: “Opponents were
primarily service-oriented manufacturers who claimed retailers would not give adequate service unless
they were guaranteed a good margin of profit. However, the manufacturer could solve this problem by
placing a clause in the distributorship contract requiring the retailer to maintain adequate service. Moreo-
ver, the manufacturer has the right to select distributors who are likely to emphasize service.” S. REP. NO.
94-466, at 3; see also HR. REP. NO. 94-341, at 4 (“[T]o the extent that ... the retailer charges a higher
price because he is providing more services to his customers, consumers should have the freedom to
choose between paying more for those services and buying nothing but the unadorned product at a lower
price from a competitor.”); id. at 5 {rejecting “new product” exemption); see also House Hearings, supra,
at 32 (quoting Bork’s free-rider explanation for RPM).

77 Statement by President Gerald R. Ford Upon Signing the Consumer Goods Pricing Act of 1975 (law
“will make it illegal for manufacturers to fix the prices of consumer products sold by retailers”).

# Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 51 n.18 (1977) (“Congress recently has ex-
pressed its approval of a per se analysis of vertical price restrictions by repealing those provisions of the
Miller-Tydings and McGuire Acts allowing fair-trade pricing at the option of the individual States” but

“[njo similar expression of congressional intent exists for nonprice restrictions.”).

* Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752 (1984). The Court declined to reach the issue.
See id. at 760 n. 7; see also id. at 769 (Brennan, J., concurring).

10
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1986, and 1987 preventing the Department from using appropriated funds for this purpose.’
Such measures were no longer needed when the (first) Bush Administration came to office and

promised to enforce Dr. Miles.>' Between 1990 and 2000, the FTC and Department of Justice

brought about 14 RPM cases; the States also brought numerous cases.>?

There matters stood until the Roberts Court granted certiorari in Leegin to reconsider the
Dr. Miles rule, notwithstanding that there was no great hue and cry demanding that Dr. Miles be

reversed. On the contrary, the bipartisan Antitrust Modernization Commission had declined to

study the topic, noting that there was “a relatively low level of controversy on the subject.”*

What did the Court have to say about the legislative history showing Congress’s en-
dorsement of the per se rule? The Court responded:

The text of the Consumer Goods Pricing Act did not codify the rule of per se ille-
gality for vertical price restraints. It rescinded statutory provisions that made
them per se legal. Congress once again placed these restraints within the ambit of
§ 1 of the Sherman Act. And, as has been discussed, Congress intended § 1 to
give courts the ability “to develop governing principles of law” in the common-
law tradition. [citations omitted] Congress could have set the Dr: Miles rule in
stone, but it chose a more flexible option. We respect its decision by analyzing
vertical price restraints, like all restraints, in conformance with traditional § 1
principles, including the principle that our antitrust doctrines “evolve with new
circumstances and new wisdom.” [citations omitted)**

* See H.R. REP. NO. 102-237, at 4 (1991) (“With the possible exception of merger policy, there is proba-
bly no area of antitrust where Congress has displayed such an explicit and abiding intent to set policy for
the courts and enforcement agencies as the area of resale price maintenance ("RPM”).”

3! See Speech by Ass’t Attorney General James F. Rill, 57 Antitrust & Trade Reg. Rep. (BNA) 671, Nov.
9, 1989 (stating that the Antitrust Division would not advocate change to the per se rule and would *not
hesitate to bring a resale price maintenance case, contingent only on evidence sufficient to establish a
genuine resale price conspiracy and facts showing a significant regional impact™); see also Interview With
Former Assistant Attorney General James F. Rill, 63 Antitrust & Trade Reg. Rep. (BNA) 254 (Aug. 27,
1992) (favoring “a per se illegality principle applied to resale price maintenance”).

%2 See Brunell, supra, at 479 & n.22 (listing cases).

% Antitrust Modernization Commission Single-Firm Conduct Working Group, Memorandum at 16 (Dec.
21, 2004), at hitp://www.ame.gov/pdf/mectings/Single-FirmConduct.pdf.

3127 S. Ct. at 2724 (emphasis added).

11
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With all due respect, we believe, like the dissenters,* that by ignoring the obvious pur-
pose of the Consumer Goods Pricing Act to restore the per se rule, the Court failed to respect
Congress’s will. Indeed, the Court’s “common law” approach to the Sherman Act—
unconstrained by congressional intent and its own precedent — reflects an ominous trend in judi-
cial lawmaking. The Court has set itself up as the principal antitrust policymaker for the country,
a “Supreme Trade Commission,” except that unlike the Federal Trade Commission, it is staffed
with law clerks rather than antitrust experts, has no ability independently to gather data, and is
not subject to agency oversight by Congress, which is directly responsible to the American peo-
ple. Just as Congress had to enact the Clayton Act in 1914 in response to the Court’s narrowing
of the Sherman Act in Standard Oil, and the Cellar-Kefauver Act in 1950 after the Court limited
the Sherman Act again in Columbia Steel, Congress must once again rein in the Court and rees-
tablish its primacy in making national competition policy for the benefit of consumers. Indeed
the Bush Administration all but invited Congress to act if it was not satisfied with the Court’s
ruling %

Leegin is Bad Policy
The Court’s abolition of the per se rule was not based on a careful cost-benefit analysis or

on empirical studies of the effects of the rule.”® Rather, it was based on the simple conclusion

¥ See id. at 2732 (“Congress fully understood, and consequently intended ... to make minimum resale
price maintenance per se unlawful.”); see also Herbert Hovenkamp, Chicago and its Alternatives, 1986
DUKE L.J. 1014, 1020 n.34 (“I am persuaded ... that Congress has sanctioned the per se rule for resale
price maintenance, and that we should feel obliged to comply with it until Congress tells us otherwise.”).

3 In its amicus brief urging the Supreme Court to overturn Dr. Miles, the Bush Administration told the
Court that Congress “retains the full ability to address RPM legislatively. If Dr. Miles cannot survive as a
matter of stare decisis ... it should no longer skew any congressional debate concerning RPM.” Brief for
the United States As Amicus Curiae Supporting Petitioner at 22, Leegin, 127 S, Ct. 2705.

% Contrary to the asscrtion of the ABA, the record before the Supreme Court did not include “voluminous
factual evidence and economic analysis.” Letter of James A, Wilson, Chair, ABA Section of Antitrust
Law, to Hon. Henry C. Johnson, May 5, 2009 [ABA Letter]. Rather, the factual record of the case itself
was limited (because it was tried under the per se rule), and the Court was necessarily restricted to con-

12
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that the per se rule is not appropriate for RPM because, “[n]otwithstanding the risks of unlawful
conduct, it cannot be stated with any degree of confidence that resale price maintenance ‘always
or almost always tends to restrict competition and decrease output.””* However, while the “al-
ways or almost always” standard has been asserted in some cases,”! itis the wrong test, and cer-
tainly not one Congress is obliged to follow. Justice Breyer acknowledged that resale price
maintenance can have procompetitive effects, but “before concluding that courts should conse-
quently apply a rule of reason, I would ask such questions as, how often are harms and benefits
likely to occur? How easy is it to scparate the beneficial sheep from the antitrust goats?™ In-
deed, modern decision theory dictates that the proper focus is not simply on the frequency with
which a practice is anticompetitive or procompetitive, but also on the magnitude of the harms or
benefits and, given error costs, whether an alternative rule would generally improve consumer
welfare and the administration of the antitrust laws. As Professors Areeda and Hovenkamp have
said, “It is thus not enough to suggest that a class of restraints is sometimes or even often benefi-
cial or harmful. The critical questions are always ones of frequency and magnitude relative to

the business and legal alternatives.”™

sidering the briefs of the parties and amici curiae, which contained little that was new. Justice Breyer
noted, “Petitioner and some amici have also presented us with newer studies that show that resale price
maintenance sometimes brings consumer benefits. But the proponents of a per se rule have always con-
ceded as much. What is remarkable about the majority’s arguments is that nothing in this respect is new.”
127 S. Ct. at 2732 (citations omitted).

% 1278.Ct. at 2717, quoting Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 723 (1988).

*' But see GTE Sylvania, 433 U.S. at 50 n.16 (“Cases that do not fit the generalization may arise, but a per
se rule reflects the judgment that such cases are not sufficiently common or important to justify the time
and expense necessary to identify them.”).

2 Leegin, 127 8. Ct. at 2729.

438 PHILLIP E. AREEDA & HEBERT HOVENKAMP, ANTITRUST LAW 91628b, at 292 (2d ed. 2004); see also
Amdt Christiansen & Wolfgang Kerber, Competition Policy With Optimally Differentiated Rules Instead
of “Per se Rules vs. Rule of Reason”, 2 J. CoMP. L. & ECON. 215, 238 (2006) (explaining “error cost
approach” in law and economics, and observing that to justify abandoning prohibition of RPM, “it is not
sufficient to show that that there are cases in which resale price maintenance can lead to positive welfare
effects”); Edward lacobucci, The Case for Prohibiting Resale Price Maintenance, WORLD COMP. L &

13
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Besides applying the wrong test, the Court erred m its evaluation of the anticompetitive
and procompetitive effects of RPM. While giving some credence to the anticompetitive effects
of RPM, the Court understated the magnitude of the risks. And the Court ignored the fact that
abandoning the per se rule in favor of the rule of reason will inevitably lead to an increased inci-
dence of anticompetitive RPM, as well as increased uncertainty for business and greater litiga-
tion expenses. Moreover, the Court failed to show that the Dr. Miles rule harmed consumer wel-
fare. The evidence that procompetitive uses of RPM are common or important is exceedingly
thin. And insofar as RPM has procompetitive uses in theory, the evidence that less restrictive
alternatives are more costly or less effective is nonexistent.

The Anticompetitive Effects of Resale Price Maintenance

The Court recognized that resale price maintenance “does have economic dangers.”
What are those dangers?

Higher prices. The function of resale price maintenance is to raise resale prices to con-

sumers, and there is little dispute that resale price maintenance generally has that effect.*® This

ECON. REV., Dec. 1995, at 71, 102 (advocating per se rule because “the number of cases where RPM is
efficient will probably be rather small, while the cost involved from switching from RPM to alternatives
is likely to be minimal [and] the cost of a rule-of-reason review is likely to be significant if it is to be done
properly.”).

* Leegin, 127 8. Ct. at 2719; see id. at 2717 (“[T]he potential anticompetitive consequences of vertical
price restraints must not be ignored or underestimated.”); id. at 2716 (“[Ujnlawful price fixing, designed
solely to obtain monopoly profits, is an ever present temptation.”).

5 See 8 AREEDA & HOVENKAMP, supra, § 1604b, at 40 (resal:é price maintenance “tends to produce
higher consumer prices than would otherwise be the case. The evidence is persuasive on this point.”).
Even the majority seemed to acknowledge this, see 127 S. Ct. at 2718 (“*price surveys indicate that [re-
sale price maintenance] in most cases increased the prices of products sold™) (quoting THOMAS R.
OVERSTREET, JR., RESALE PRICE MAINTENANCE: ECONOMIC THEORIES AND EMPIRICAL EVIDENCE 160
(FTC Bureau of Economics Staff Report 1983)) (alteration in original), although the Court went on to say
that resale price maintenance “may reduce prices if manufacturers have resorted to costlier alternatives of
controlling resale prices that are not per se unlawful.” /d.

14
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would scem enough to make resale price maintenance competitively suspect,”® and was the main
reason Congress repealed the fair trade laws.”” Studies of the fair trade era showed that prices of
items subjected to fair trade in fair trade states were significantly higher than in states where re-
sale price maintenance was illegal, and that fair trade cost consumers billions of dollars a year.®
More recently, music companies’ efforts to restrain resale prices of CDs was estimated by the
FTC to have cost consumers as much as $480 million.*

The Court, however, was not impressed with the argument that resale price maintenance
raises prices to consumers, “absent a further showing of anticompetitive conduct.””® The Court
suggested that since the high prices may be accompanied by more dealer services, it is not neces-
sarily the case that resale price maintenance reduces consumer welfare.”’ Was Congress there-
fore misguided when it saw higher prices in fair trade states as being harmful to consumers? In
the absence of other information, is it unreasonable to presume that higher prices resulting from
resale price maintenance are indicative of consumer harm? I think not.

According to the Court, focusing on higher prices overlooks that a manufacturer ordinar-

ily benefits from low resale prices. “As a general matter, therefore,” the Court said, “a single

* See Nat’l Soc’y of Prof’l Engineers v. United States, 435 U.S. 679, 692 (1978) (“[price is the ‘central
nervous system of the economy’”) (quoting United States v. Socony-Vacuum Oil Co., 310 U.S, 150, 226
n.59 (1940)).

" The 1975 Act itself is entitled, “An Act To amend the Sherman Antitrust Act to provide lower prices
for consumers.” 89 Stat. 801 (1975).

" See H. REP. NO. 94-341, at 3+(1975); see afso F. M. Scherer, Comment on Cooper et al.’s *Vertical
Restrictions and Antitrust Policy”, COMP. POLICY INT’L, Autumn 2005, at 65, 71-74 (reviewing studies
showing substantial consumer savings from termination of resale price maintenance in light bulb, retail
drug, blue jeans, and other sectors).

# See Press Release, Fed. Trade Comm’n, Record Companies Settle FTC Charges of Restraining Compe-
tition in CD Music Market (May 10, 2000), http://www.ftc.gov/opa/2000/05/cdpres.htm.

* Leegin, 127 S. Ct. at 2718.

*! See id. (“price surveys ‘do not necessarily tell us anything conclusive about the welfare effects of [re-
sale price maintenance] because the results are generally consistent with both procompetitive and an-
ticompetitive theories”) (quoting OVERSTREET at 106) (alteration in original).

i5
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manufacturer will desire to set minimum resale prices only if the ‘increase in demand resulting
from the enhanced service . . . will more than offset a negative impact on demand of a higher
retail price.””? However, an alignment between manufacturers’ and consumers’ interests cannot
be generalized.”

Any congruence of manufacturer and consumer interests evaporates if the manufacturer
adopts resale price maintenance at the behest of its retailers. Indeed, the Court noted, “If there is
evidence that retailers were the impetus for a vertical price restraint, there is a greater likelihood
that the restraint facilitates a retailer cartel or supports a dominant, inefficient retailer.””* The
Court acknowledged that the risk of resale price maintenance being used to facilitate dealer col-
lusion is a “legitimate concern.”>® Moreover, the Court recognized that, even without dealer
collusion, a “manufacturer might consider that it has little choice but to accommodate [a power-
ful] retailer’s demands for vertical price restraints if the manufacturer believes it needs access to
the retailer’s distribution network.™® But while recognizing the anticompetitive retailer-power
explanation for resale price maintenance, the Court seemed oblivious to the changes in the econ-
omy that have heightened the risk of retailer-induced resale price maintenance. For example, the

Court emphasized that a single retailer cannot “abuse” resale price maintenance without “market

%2 Id. at 2719 (quoting Frank Mathewson & Ralph Winter, The Law and Economics of Resale Price
Maintenance, 13 REV. IND. ORG. 57, 67 (1998)) (alteration in original).

53 See Toys “R” Us, Inc. v. Fed. Trade Comm’n, 221 F.3d 928, 938 (7th Cir. 2000) (noting that rationale
for permitting restricted distribution policies “depends on the alignment of interests between consumers
and manufacturers. Destroy that alignment and you destroy the power of the argument.”) (internal quotes
omitted). Professor Cavanagh maintains that the argument that the manufacturer acts as a surrogate for
the consumer “smacks of putting the fox in the chicken coop to protect the hens.” Cavanagh, supra, at
20.

¥ Leegin, 127 S. Ct. at 2719 (citing Brief for William S. Comanor & Frederic M. Scherer as Amici Curiae
Supporting Neither Party, 2007 WL 173679, at 7-8, which states, “there are no arguments in economic
analysis supporting restraints arising from distributor actions or pressures. In such circumstances, RPM

and similar restraints lead to higher consumer prices with no demonstrated redeeming values ... ).
* I at2717.
5 1d
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power,” and quoted the old saw from Business Electronics that “[r]etail market power is rare,

because of the usual presence of interbrand competition and other dealers.””

However, common
sense says otherwise. Retail buyer power is common™ and is increasing along with retail con-
centration.” As Justice Breyer pointed out, increased concentration in retailing “may enable
(and motivate) more retailers, accounting for a greater percentage of total retail sales volume, to
seek resale price maintenance, thereby making it more difficult for price-cutting competitors
(perhaps internet retailers) to obtain market share.”®

Lower retail prices may sometimes be in the manufacturer’s interest, but sometimes the
manufacturer can maximize its profits when RPM is used to jointly maximize the profits of the
manufacturer and its retailers, or the manufacturer and its competitors. The Court conceded the
danger that resale price maintenance might be used to facilitate a manufacturer cartel® but, si g-
nificantly, failed to recognize that resale price maintenance may also facilitate oligopolistic pric-
ing that may not itself be illegal.” The Court also did not acknowledge Justice Breyer’s point

that “[ijncreased concentration among manufacturers increases the likelihood that producer-

originated resale price maintenance will prove more prevalent today than in years past, and more

%7 Id. at 2720 (quoting Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 727 n.2 (1988)) (altera-
tion in original).

8 See, e.g., 8 AREEDA & HOVENKAMP, supra, ¥ 1604d3, at 48, 49 (“Multibrand dealers’ ability to substi-
tute other brands gives the dealers considerable leverage.”).

% See, e.g., Kris Hudson, States Target Big-Box Stores -~ Maine if First to Require that Wal-Mart, Rivals
Undergo Impact Studies, WALL ST. 1., June 29, 2007, at A8 (reporting that in 2006, the ten largest U.S.
retailers accounted for 25% of the nation’s retail purchases, excluding cars, up from 18% in 1996).

® Leegin, 127 8. Ct. at 2733.

8 See id. at 2716; see also Brief of Amici Curiae Economists in Support of Petitioner, Leegin, 2007 WL
173681, at 13 (objection “had some traction historically”); OVERSTREET, supra, at 22 (“The economics
literature contains several examples of possible collusion among manufacturers which may have been
facilitated by RPM.”).

2 See 8 AREEDA & HOVENKAMP, supra, 9 1606d-f, at 86-92 (resale price maintenance reinforces manu-
facturer coordination, whether express or tacit, by reducing utility of wholesale price cuts and increasing
visibility of prices; “danger is more than theoretical”). Justice Breyer recognized that facilitation of tacit
collusion was the main anticompetitive risk at the producer level. See Leegin, 127 S. Ct. at 2727.
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harmful.”® Further, RPM may be used strategically to dampen interbrand price competition at
the retail level cven when competing manufacturers do not use RPM; competing single-brand
retailers and multibrand retailers may respond to a manufacturer’s use of RPM by raising the
price of other brands.**

The Court also failed to recognize manufacturers’ incentive independently to adopt resale
price maintenance in order to protect their own wholesale margins. Retail discounting is often
harmful to the manufacturer because it puts pressure on the manufacturer to reduce its wholesale
pricc:s."5 As a Wal-Mart executive stated when Wal-Mart was the new discounter on the block,
“I don’t have any question but that competitive pricing at the retail level creates more pressure
on manufacturers’ factory prices than is present when they’re able to set retail prices as well . . .
s

Reduced efficiency and innovation. In addition to raising prices, resale price mainte-
nance has a tendency to reduce innovation and efficiency in retailing. As Justice Breyer noted,

resale price maintenance agreements “‘can inhibit expansion by more efficient dealers whose

& Id. at 2734.

 See Greg Shaffer, Slotting allowances and resale price maintenance: a comparison of facilitating prac-
tices, 22 RAND J. ECON. 120 (1991) (“legalizing RPM is tantamount to allowing retailers to commit to
prices”). A recent study of Toyota’s no-haggle pricing policy in Canada provides some empirical support
for this phenomenon. See Xiaohua Zeng et al., The Competitive Implications of a “No-Haggle” Pricing
Policy: The Access Toyota Case (Sep. 9, 2008) (unpublished manuscript),
hup:#/management.ucsd.edu/faculty/seminars/2008/papers/weinburg pdf (finding that Toyota’s uniform
no-haggle pricing policy not only raised Toyota’s retail prices in provinces where it was used, but
Honda’s as well).

5 See, e.g., 8 AREEDA & HOVENKAMP, supra, § 1606¢, at 85-86 (noting “instances in which intense price
competition at the dealer level has led to price cuts at the manufacturing level™); Robert L. Steiner, How
Manufacturers Deal With the Price-Cutting Retailer: When Are Vertical Restraints Efficient?, 65 ANTI-
TRUST L. J. 407, 441-42 (1997) (explaining that resale price maintenance may be used to tame the
exercise of countervailing retail power); H. R. REP. NO. 94-341, at 3 (1975) (RPM “is good for the manu-
facturer, who need not worry that price competition in his products will lead to pressure from his custom-
ers to lower his prices”™).

% S. Robson Walton, Antitrust, RPM, and the Big Brands: Discounting in Small-Town America (IT), 15
ANTITRUST L. & ECON. REV. No. 2, at 11, 16 (1983).
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lower prices might otherwise attract more customers, stifling the development of new, more effi-
cient modes of retailing . . . .”®" The majority recognized this effect when it noted, “Retailers
with better distribution systems and lower cost-structures would be prevented from charging
lower prices by the [RPM] aglr::f:ment.”68 But while the majority was referring to resale price
maintenance that is used to organize a retailer cartel,” the effect is inherent in resale price main-
tenance regardless of the purpose for which it is employed. The importance of this exclusionary
theory of anticompetitive harm is highlighted by a recent study on the effect of eliminating RPM
on books in the United Kingdom in the mid 1990s. In a report last year prepared for the Office
of Fair Trading, researchers concluded that the abolition of RPM contributed to the entry and
rapid growth of innovative forms of book retailing, namely Internet sellers and supermarkets.m
The Procompetitive Justifications for Resale Price Maintenance

Declaring that the “economics literature is replete with procompetitive justifications for a
manufacturer’s use of resale price maintenance,”* the Court identified three procompetitive jus-
tifications,”” each of which is problematic.

Free rider theory. The principal theory discussed by the Court and relied upon by resale

& Leegin, 127 S. Ct. at 2727, see 8 AREEDA & HOVENKAMP, supra, | 1632c4, at 320 (“When resale
prices are not fixed, price competition among dealers favors the expansion of those with efficient scale
and methods, thus lowering the cost of distribution.”).

® Leegin, 127 S. Ct. at 2717.

® See id. (also noting that “dominant retailer . . . might request resale price maintenance to forestall inno-
vation in distribution that decreases costs™).

R See OFFICE OF FAIR TRADING, AN EVALUATION OF THE IMPACT UPON PRODUCTIVITY OF ENDING RE-
SALE PRICE MAINTENANCE ON BOOKS (Feb. 2008), available at
hup:oft.gov.uk/shared_oft/economic_research/oft981.pdf: see also Emanuele Givannetti & David Stalli-
brass, Three Cases in Search of a Theory: Resale Price Maintenance in the UK (2009) (unpublished
manuscript) (noting that “study suggests that this growth of innovative book retailing in the UK would
have been substantially slower absent the ability to offer discounted prices™).

' Leegin, 127 8. Ct. at 2714.

" Justice Breyer said that the majority had listed just two theories, free rider and new entry. He did not
accept the majority’s contractual-fidelity theory, discussed infra.
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price maintenance advocates is the “free rider” theory, under which resale price maintenance can
benefit consumers because the higher prices may induce retailers to provide pre-sale services that
promote interbrand competition and otherwise would not be provided. Prominently featured in
Sylvania, this theory (dating back at least to Telser in 1960) was well known to Congress in 1975
but nonetheless was rejected as a basis for permitting resale price maintenance.”” As Justice
Breyer noted, free riding is common in our economy; the real issue is “how often the “free rid-
ing’ problem is serious enough significantly to deter dealer investment.”™* Professors Comanor
and Scherer in their amicus brief to the Court indicated “there is skepticism in the economic lit-
erature about how often” resale price maintenance “is needed to prevent free-riding and ensure
that desired scrvices are provided.” Klein and Murphy have noted that the standard free-rider
theory for resale price maintenance is “fundamentally flawed” because it is based on “the unreal-

istic assumption that the sole avenue of nonprice competition available to retailers is the supply

7 See, e.g., S. REP. NO. 94-466, at 3 (1975) (noting that manufacturer could solve services problem “by
placing a clause in the distributorship contract requiring the retailer to maintain adequate service. Moreo-
ver, the manufacturer has the right to select distributors who are likely to emphasize service.”); House
Hearings, supra, at 32 (statement of Thomas A. Rothwell, Executive Director and General Counsel of
Marketing Policy Institute, quoting Bork’s efficiency explanation for RPM).

™ Leegin, 127 S. Ct. at 2729.

75 Brief for William S. Comanor & Frederic M. Scherer as Amici Curiae Supporting Neither Party,
Leegin, 2007 WL 173679, at 6; see also F. M. SCHERER & DAVID ROSS, INDUSTRIAL MARKET STRUC-
TURE AND ECONOMIC PERFORMANCE 552 (3rd ed. 1990) (“relatively few products qualify . . . under Tel-
ser’s free-rider theory™); 8 AREEDA & HOVENKAMP, supra, ¥ 1601e, at 13 (“[U]nrestrained imrabrand
competition does not lead to substantially detrimental free riding when dealers provide no significant
services (such as drugstores selling toothpaste), the services they do provide cannot be utilized by
customers who patronize other dealers (luxurious ambience), the services are paid for separately (post-
sale repair), the services provided are not brand specific and are fully supported by a wide range of prod-
ucts (high-quality department store), the services can be provided efficiently by the manufacturer (adver-
tising), or a sufficient number of consumers patronize the dealers from whom they receive the service.”);
id. 9 161 1£, at 134 (“[Flor most products, low-service discounting dealers do not impair the viability of
full-service dealers; both exist side by side.”).
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of the particular services desired by the manufacturer.””’® They have shown that, “[e]ven if the
manufacturer fixes the retail price and does not permit price competition, retailers still have an
incentive to free ride by supplying nonprice services that are not desired by the manufacturer but

77
are of value to consumers,”

such as free gifts, free delivery, discounts on bundled products,
rewards programs, and so forth. “No matter how large a margin is created by resale price main-
tenance, there appears to be no incentive for competitive free-riding retailers to supply the de-
sired . . . services.”®

The “quality certification” version of the free-rider theory cited by the Court” is even
more problematic because the discounters are not even expected to offer the services of the pres-
tige retailers, and thus have higher margins with which to continue to “free nide” by offering
non-price inducements to attract customers from prestige retailers.® Furthermore, even if resale
price maintenance is used to prevent free riding and increase output, there is no a priori reason to
believe that consumers as a whole benefit, because most consumers may‘prefer the lower-priced

product without the services.? As Justice Breyer noted, insofar as resale price maintenance

agreements encourage dealers to compete on service instead of price, they threaten “wastefully to

76 Benjamin Klein & Kevin M. Murphy, Vertical Restraints as Contract Enforcement Mechanisms, 31 J.
LAaw & ECON. 265, 266 (1988). Klein and Murphy were part of the group of amici economists supporting
the reversal of Dr. Miles. See Brief of Amici Curiae Economists in Support of Petitioner, supra, App. 2a.

7 Klein & Murphy, supra, at 266.
B rd

" Under this version, discount retailers free ride on the reputation of prestige retailers for carrying only
high-quality products. See Leegin, 127 S. Ct. at 2715-16 (“[Clonsumers might decide to buy the product
because they see it in a retail establishment that has a reputation for selling high-quality merchandise.”).

% See lacobucci, supra, at 80-82; see also § AREEDA & HOVENKAMP, supra, § 1613d-g, at 156-65 (main-
taining that quality certification theory is “relatively weak™ largely because elite dealers’ services are
unlikely to be driven from the market since they are not brand specific and the ambience of elite dealers is
not subject to free riding; “distribution restraints in this context reflect the power of elite dealers rather
than the manufacturer’s desire™).

8 See Brief for William S. Comanor & Frederic M. Scherer, supra, at 4-5; see also Brief of Amici Curiae
Economists, supra, at 10 (noting that Scherer & Ross have shown “that RPM may reduce both consumer
and social welfare under a plausible hypothesis regarding the impact on demand for the product™),
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attract foo many resources into that portion of the industry.”™

Services without free-riding. The Court also maintained that resale price maintenance
“can also increase interbrand competition by encouraging retailer services that would not be pro-
vided even absent free riding” because it “may be difficult and inefficient for a manufacturer to
make and enforce a contract with a retailer specifying the different services the retailer must per-
form.”® The Court was apparently referring to Klein and Murphy’s “contractual fidelity” the-
ory, which is not so much about the difficulty of contractual specification, but rather about giv-
ing dealers excess profits to provide an incentive “for faithful performance of all the dealers’

express or implied obligations.”*

Under this theory, the threat of termination or other contrac-
tual sanction may be an inadequate incentive against shirking by retailers if they are making only
normal profits.® Putting aside the issue of why competition among retailers in the absence of

free riding would not be sufficient to ensure adequate dealer services,™ this theory suffers from

several flaws. First, as with the standard free-rider theory, this theory is undermined by nonprice

8 Leegin, 127 S. Ct. at 2727 (emphasis added).
8 1d at 2716.

# 8 AREEDA & HOVENKAMP, supra, 9 1614e, at 172; see also Mathewson & Winter, supra, at 74 (“The
role of resale price maintenance in the Klein-Murphy explanation is to protect retailer quasi-rents against
erosion by retail price competition, to ensure that contract termination has sufficient value as a threat.”).

8 Kiein & Murphy, supra, at 268-69 (many dealers “make insufficient manufacturer-specific investments
to insure dealer performance solely through the threat of losing the return on these specific investments”).

% Justice Breyer did not credit this theory because, he said, “I do not understand how, in the absence of
free-riding (and assuming competitiveness), an established producer would need resale price mainte-
nance. Why, on these assumptions, would a dealer not ‘expand’ its ‘market share’ as best that dealer sees
fit, obtaining appropriate payment from consumers in the process? There may be an answer to this ques-
tion. But I have not seen it. And 1 do not think that we should place significant weight upon justifications
that the parties do not explain with sufficient clarity for a generalist judge to understand.” Leegin, 127 S.
Ct. at 2733. In fact, the contractual-fidelity theory does rely on a form of free riding or externality, either
between dealers as under the traditional theory, or between the manufacturer and the retailer. See Klein &
Murphy, supra, at 281 (noting that dealer may free ride on manufacturer’s reputation). The theory re-
sponds to the criticism of the traditional free-rider theory that RPM is unnecessary if (and ineffective
unless) manufacturers can contractually require retailers to provide services. Klein and Murphy suggest
that contractual specification may not be enough to motivate dealers or may not be practical. For a fur-
ther discussion of the specification point, see infra. ’
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competition, which should have a tendency to eliminate the excess dealer profits on which the
theory is predicated.®” Second, as with any resale price maintenance scheme designed to raise
dealer margins, the result is likely to harm consumers of multibrand retailers insofar as those
retailers steer consumers to high-margin, price-maintained products regardless of their competi-
tive merits.® Third, if the goal is merely to increase the rents earned by dealers, then there are
less restrictive alternatives, such as lump-sum payments.® Finally, it is not obvious that this
theory has any empirical significance; how many manufacturers in the real world look to provide
supranormal profits to their distributors so that the threat of termination in the case of noncom-
pliance is meaningful?

New entrant theory. The third procompetitive justification discussed by the Court is the

“new entrant” justification.”® Quoting Sylvania, the Court suggested that resale price mainte-

¥ See Ittai Paldor, Rethinking RPM: Did the Courts Have it Right All Along? 199-202 (June 25, 2007)
(unpublished S.J.D. thesis, University of Toronto) )
hup://papers.ssm.comy/sol3/papers. cfm?abstract_id=994750,

8 See 8 AREEDA & HOVENKAMP, supra, € 1614a-d, at 165-71 (rejecting dealer goodwill as justification
for RPM because providing multibrand retailers with higher margin to push particular brand leads to de-
ception of consumers and reflects retailer power); LAWRENCE A. SULLIVAN & WARREN S. GRIMES, THE
LAW OF ANTITRUST: AN INTEGRATED HANDBOOK § 6.3¢2, at 343 (2006) (noting multibrand retailers’
incentives to steer consumers away from brands that offer lower margins even if those brands are com-
petitively superior).

¥ See Paldor, supra, at 204-08; lacobucci, supra, at §8.

* The majority mentioned a fourth theory by way of citing Raymond Deneckere et al., Demand Uncer-
tainty, Inventories, and Resale Price Maintenance, 111 Q. J. ECON. 885 (1996), which the Court de-
scribed as “noting that resale price maintenance may be beneficial to motivate retailers to stock adequate
inventories of a manufacturer’s goods in the face of uncertain consumer demand[}.” Leegin, 127 S. Ct. at
2716. Under this theory, RPM assures dealers that if demand turns out to be low they will not be forced
to liquidate their inventory at fire-sale prices, which induces the dealers to stock sufficient inventory to
cover a high demand. This theory does not necessarily benefit consumers, as the authors note, because it
deprives consumers of the surplus that would be obtained in the low demand state absent RPM, which
may exceed the surplus with RPM. See Deneckere et al., supra, at 887 (“{1}n contrast to other efficiency-
based theories of RPM . . . in which manufacturer and consumer interests roughly coincide, we show that
manufacturer benefits can often come principally from consumer surplus.”). Moreover, it assumes that
the alternative of paying dealers for unsold inventory in the event of low demand is more costly than en-
forcing RPM, which is questionable. See Paldor, supra, at 211-21 (critiquing demand uncertainty hy-
pothesis).
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nance can facilitate new entry by “*induc{ing] competent and aggressive retailers to make the
kind of investment of capital and labor that is often required in the distribution of products un-

3191

known to the consumer. This theory has been questioned by scholars because other tools

(such as restricted distribution) are usually more effective in ensuring that “Johnny-come-lately™
stores will not siphon off the rewards that pionéering dealers need for their “missionary work.™?
And whatever benefits there may hypothetically be from RPM inducing new entry, it is quite
likely substantially outweighed by the ability of RPM-controlled retailers to block new retailer
entry, where price discounting is a traditional and frequently used strategy. In any event, this
rationale, if convincing, could easily be accommodated by a limited exception to the per se rule,
as Justice Breyer suggested, % although such an exception was expressly rejected by Congress in
1975

Brand image. Notably, the Court did not include preservation of “brand image” as a pro-

competitive justification, notwithstanding that manufacturers, including Leegin itself, often cite

it.> As Professors Arceda and Hovenkamp explain, “Manufacturers often say that price dis-

o Leegin, 127 S. Ct. at 2716 (quoting Continental T.V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 55
(1977)). Interestingly, this theory is not typically one of the procompetitive justifications offered by
economists. See, e.g., Brief of Amici Curiae Economists, supra (citing free-rider, contractual-fidelity, and
demand-uncertainty theories).

%2 Steiner, supra, at 430; see also Warren S. Grimes, Spiff, Polish, and Consumer Demand Quality: Verti-
cal Price Restraints Revisited, 80 CALIF. L. REV. 817, 849 (1992) (maintaining that less restrictive alter-
natives are available for new entrants to gain dealer loyalty); 8 AREEDA & HOVENKAMP, supra, § 1617a3,
at 195-96 (while new-entry rationale makes sense as a justification for exclusive territories, it “seems
presumptively inapplicable to resale price maintenance™).

3 See Leegin, 127 S. Ct. at 2731 (Justice Breyer stating that if he were starting from scratch, he “might
agree that the per se rule should be slightly modified to allow an exception for the more easily identifiable
and temporary condition of ‘new entry.””) (citing Robert Pitofsky, In Defense of Discounters: The No-
Frills Case for a Per Se Rule Against Vertical Price Fixing, 71 GEO. L.J. 1487, 1495 (1983)).

** See H. REP. NO. 94-341, at 5 (1975),

% Sec Leegin, 127 S. Ct. at 2711 (Leegin “expressed concern that discounting harmed Brighton’s brand
image and reputation.”). Nine West also cited it. See Letter from the American Antitrust Institute to

- Deborah Platt Majoras, Re: Petition of Nine West Footwear Corp. to Reopen and Modify Order, FTC File
No. 981-0386 (Dec. 5, 2007), available at http://www.antitrustinstitute.org/Archives/9W.ashx [AAI Nine
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counting ‘cheapens’ their product image and thereby destroys the goodwill that the manufacturer
has developed for its product through skillful advertising and marketing. . . . [But unless con-
nected with dealer services . . . the claim does not appear to be a powerful one.”*

This theory rests on the generally implausible assumption that the demand for the good is up-
ward sloping, although particular retailers are able to increase output by lowering price.”’ Inso-
far as this assumption is based on the proposition that consumers erroneously believe that a
higher price itself reflects higher quality (or that a lower price itself reflects lower quality), then
it amounts to a frontal assault on the basic policy of the Sherman Act and the Federal Trade
Commission Act, which is that consumers are sovereign and must be assumed, when reasonably
informed, to make rational decisions in a competitive marketplace. Indeed, Congress rejected
this theory as a justification for fair trade because “the marketplace should be allowed to judge
the value of a “brand image’ without the restraints imposed by resale price maintenance.”® Even
if “snob appeal,” or conspicuous consumption, might support an upward-sloping demand curve
in some circumstances, such a rationale is not a legitimate justification for RPM because it is
difficult to disentangle from the effects arising from deception, and conspicuous consumption
offers no intrinsic benefit for consumers. Moreover, a high-price image can be controlled by
setting the wholesale price or by restricting distribution to high-end retailers, without the an-

ticompetitive side effects of RPM.*®

West Letter]; see also Henry & Zelek, supra, at 8 (“Significant discounting of a product can adversely
affect the manufacturer, its resellers and the product itself by eroding brand image . .. .").

% 8 AREEDA & HOVENKAMP, supra, ¥ 1631al, at 306; see id. § 1633d2(A), at 335 (would reject protec-
tion of manufacturer goodwill as a justification for RPM, at least presumptively).

%7 See id. § 1613¢, at 156 (postulated upward-sloping demand curve has little empirical support).
* H.R.REP. NO. 94-341, a1 5 (1975).

# See OVERSTREET, supra, at 61 n.1 (“[I]n the snob appeal case it is not obvious why RPM would be
necessary because the manufacturer could insure high prices without RPM."™); Pitofsky, supra, at 1494.
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Other theories. The ABA offers another justification for RPM not mentioned by the Su-
preme Court or the amici economists: the prevention of “loss leaders.” According to the ABA,
large retailers that carry a wide variety of products “may sell selected certain products as loss
leader prices that smaller retailers specializing in those products cannot match. This unrestrained
advantage eventually will result in the disappearance of such outlets for those products.”® This
justification harkens back to the original justification for the fair trade laws — to p}otect “Mom
and Pop” retailers from “unfair” competition by discount chains — which Congress rejected in
passing the Consumer Goods Pricing Act of 1975,'"' and which cuts against the grain of modern
antitrust’s policy of “protecting competition, not competitors.” Absent a violation of Section 2,
or perhaps the Robinson-Patman Act, it is not clear how consumers are harmed by loss-leader
pricing, which is often used by new entrants to gain market share. Areeda and Hovenkamp are
critical of this theory, noting that “no one has yet adduced any empirical evidence that that the
hypothesized evils of loss-leader selling occur with any frequency. Vague complaints of ‘unfair
loss-leader tactics’ are much more common than actual examples of consumer acceptance being
destroyed, rival dealers ruined, or manufacturers prejudiced.”™

Empirical Evidence

What of the empirical evidence? The Court concluded, “although the empirical evidence

on the topic is limited, it does not suggest efficient uses of the agreements are infrequent or hy-

pothetical” and thus “the [per se] rule would proscribe a significant amount of procompetitive

1% ABA Letter, supra, at 3.

1 See S. REP. NO. 94-466, at 3; see also Senate Hearings, supra, at 16-17 (testimony of Thomas Kauper,
Assistant Attorney General, rejecting loss leader argument).

192 8 AREEDA & HOVENKAMP, supra, § 1619, at 206; see id., § 1633d at 335 (would reject preventing loss
leaders as a justification for RPM, at least presumptively).
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conduct . .. "% The dissent disagreed. Justice Breyer could “find no economic consensus” on
how often resale price maintenance will be beneficial in practice."™ The majority cited two “re-
cent” empirical studies of litigated cases.'” One by Pauline Ippolito, published in 1991, re-
viewed all cases (public and private) reported between 1976 and 1982 that included resale price
maintenance claims.'® The other by Thomas Overstreet, issued by the FTC in 1983, reviewed
the 68 resale price maintenance cases brought by the FTC that were resolved between 1965 and
1982."

Ippolito concluded that the cases were generally not consistent with dealer or manufac-
turer cartel theories, ' but Justice Breyer x;otcd that “this study equates failure of plaintiffs to
allege collusion with the absence of collusion — an equation that overlooks the superfluous na-

ture of allegations of horizontal collusion in a resale price maintenance case that would be tried

1 Leegin, 127 S. Ct. at 2717-18. The ABA goes further, stating, “Most of the significant economic lit-
erature regards minimum resale price maintenance as more likely to be used by manufacturers to achieve
efficiencies in distribution of their products than to enable dealers to maintain significant margins.” ABA
Letter, supra, at 2. Yet even the economists” amicus brief notes, “There is some disagreement within the
economics literature, and among amici, regarding the frequency with which minimum RPM has procom-
petitive or anticompetitive effects.” Brief of Amici Curiae Economists in Support of Petitioner, supra, at
16.

194 1d. at 2729.
5 1d a 2715, 2717.

1% See Pauline M. Ippolito, Resale Price Maintenance: Empirical Evidence From Litigation, 34 J. LAW &
ECON. 263, 266 (1991) [Ippolito, RPM). Ipppolito’s work was originally published as a staff report of the
Federal Trade Commission Bureau of Economics. See PAULINE M. IPPOLITO, RESALE PRICE
MAINTENANCE: ECONOMIC EVIDENCE FROM LITIGATION (FTC Bureau of Economics Staff Report 1988)
[IPPOLITO, STAFF REPORT]. Her sample consisted of 73 cases brought by federal or state enforcement
agencies and 130 private cases, about 30% of which invoived maximum RPM claims. See Ippolito, RPM,
supra, at 268-69. Information about the cases came from judicial opinions and consents reported in the
CCH Trade Cases reporter. See id. at 266.

197 See OVERSTREET, supra note 97, at 63. Many of the FTC cases reviewed by Overstreet are also in the
Ippolito sample. Compare id. at 92-100 with IPPOLITO, STAFF REPORT, supra, at Table Al.

1% See Ippolito, RPM, supra note 148, at 281 (noting that only 13% of the sample included allegations of
horizontal price fixing). But see IPPOLITO, STAFF REPORT, supra, at 53 (45% of RPM cases brought by
DOJ involved allegations of horizontal price fixing).
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under the per se rule, and the tacit form that such collusion might take.”'® Ippolito also con-
cluded that the “special services,” or free rider theory, “has the potential 1o be a major explana-
tion for RPM-type practices”' ' based on the fact that 50 percent of the private cases and 42 per-
cent of the government cases involved what she categorized as “complex products,” i.e. “prod-
ucts for which quality and use information were nontrivial issues prior to purchase and where the

information was not specific to the retailers’ goods.”'"’

This can hardly be described as “evi-
dence” that free riding was involved in any of these cases; at most it suggests that free riding
could not be ruled out.

In his study, Overstreet concluded that “RPM was not likely motivated by collusive deal-
ers who had successfully coerced their suppliers into using RPM to facilitate a widespread deal-
ers’ cartel” based on the fact that in 47 cases where data were available, over 80 percent involved
products with more than 200 dealers.''” But large numbers do not necessarily indicate low con-

centration or the absence of a dominant dealer or a small number of dominant dealers, and the

study does not consider whether resale price maintenance may have been limited to local markets

o9 Leegin, 127 S. Ct. at 2732 (citing HERBERT HOVENKAMP, FEDERAL ANTITRUST POLICY § 11.3c, at
464 & n.19 (3d ed. 2005)) (making similar criticism). Ippolito’s assumption was that “if the plaintiff had
any evidence that the practice at issuc in the litigation was used to support collusion, we would expect to
see horizontal price-fixing allegations in these cases, in addition to the RPM allegation.” Ippolito, RPM,
supra, at 281. This raises the question of the validity of drawing any inferences about the actual practice
of RPM from private cases with RPM allegations, when RPM may not have been present at all in many
of the cases. See Brunell, supra, at 509 n.151.

110 Ippolito, RPM, supra, at 285 (emphasis added).

" 14 at 283; see id. at 284 (categorizing as complex such products as printing, funeral insurance, and
television sets).

2 OVERSTREET, supra, at 80 (“Widespread dealer collusion involving more than 100 (or 200) decision
makers seems unlikely to be effective or persistent in the absence of restrictions on entry such as licensing
requirements or some mechanism for overt coordination such as an active trade association.”). Overstreet
also concluded that manufacturer collusion was an unlikely explanation for most of the cases, since “a
good deal of the RPM reflected in FTC cases has occurred among small firms selling in markets that are
structurally competitive.” Jd. at 78; see id. at 73 (finding only 24.4% of cases had four-firm concentration
in excess of 50%, measured using 5 digit S.1.C. product classes).
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in which dealer concentration was high.“3 Moreover, some of the best-documented instances of
resale price maintenance in history, such as those involving retail druggists, involved dealer car-
tels in highly unconcentrated markets.'™ Overstreet did not look for indications of procompeti-
tive explanations of resale price maintenance,’ "% and recognized that the information he used for
his study was generally “inadequate to determine rigorously whether the associated economic
conditions correspond best with procompetitive or anticompetitive hypotheses about the use of
RPM.”"'® Neither Ippolito nor Overstreet considered whether dealer pressure without collusion
might have accounted for any of the instances of resale price maintenance. In sum, neither of
these antiquated “new” studies does much to fill “the dearth of empirical evidence” on the effects

117

of resale price maintenance noted by Ippolito.””* However, many commentators agree with

Overstreet’s later observation that “the historical experience, or practice of RPM [is] largely a

sorry record of abuses, in sharp contrast to the contention of RPM’s missionaries.” '*

3 See id. at 80 (“Whether local dealer collusion (or monopsony) could explain particular instances of
RPM cannot presently be determined from the general information in the case files.”).

Y14 See Thomas R. Overstreet Ir. & Alan A. Fisher, Resale Price Maintenance and Distributional Effi-
ciency: Some Lessons from the Past, 3 CONTEMP. POL’Y ISSUES 43, 49-50 (1985) (noting that, contrary to
predictions of economic analysis, retail druggists cartel “achieved virtually universal compliance with a
price-fixing policy—-despite very large numbers and an extremely unconcentrated market”).

115 See OVERSTREET, supra, at 66-68. The Court quoted Overstreet’s conclusion that ““{e]fficient uses of
[resale price maintenance] are evidently not unusual or rare,”” Leegin, 127 S. Ct. at 2715 (alteration in
original), but this conclusion seems to be based on his determination that his study and the prior studies
that he reviewed did not show that dealer and manufacturer collusion always or almost always explained
RPM, rather than any studies affirmatively demonstrating efficient uses of RPM. See OVERSTREET, su-
pra, at 165-67.

Y6 Id. at 66. Indeed, Overstreet noted that the case records “generally contain only limited information
concerning the scope of particular RPM programs and the extent to which they were enforced,” id., and
most files had “no description of the RPM practices of competitors.” Id. at 67.

"7 1ppolito, RPM, supra, at 293 (“The current dearth of empirical evidence on the use of vertical re-

straints and of RPM in particular seriously limits the development of economic understanding of these
practices.”).

'8 Overstreet & Fisher, supra, at 45; see also Brunell, supra, at 511 n.160 9 (citing additional sources).
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Less Restrictive Alternatives

Perhaps the most glaring flaw in the majority’s analysis is its failure to consider whether
any procompetitive effects of resale price maintenance can be achieved by less restrictive means
that do not prevent efficient retailers from passing on their lower costs to consumers. If so, then
the costs of the per se rule would be minimal. Amici economists recognized that manufacturers
might curtail free riding by other means, and that where such means are available, “RPM may
not offer an incremental benefit to interbrand competition that would offset the dimimition of
intrabrand competition.”" " The most obvious way to ensure desired retailer services is to pay
retailers for performing those services, using promotional allowances or other marketing tech-

niques.’”*

There is no empirical evidence whatsoever that such techniques are more costly or
less effective than resale price maintenance in obtaining dealer services,'” which is perhaps why
the Court ignored the point.'** To be sure, promotional allowances for services may ultimately

also raise consumer prices to account for the cost of the services, but unlike resale price mainte-

nance, such payments do not prevent discounting that reflects more efficient retailers’ lower

" Brief of Amici Curiae Economists, supra, at 9.

12 See, e. g., Toys “R” Us, Inc. v. Fed. Trade Comm’n, 221 F.3d 928, 933, 938 (7th Cir. 2000) (rejecting
free-rider argument because services performed by retailer, such as advertising, warehousing and full-line
stocking, were compensated by manufacturer).

2! See 8 AREEDA & HOVENKAMP, supra, 9 1632b at 318 (“there are few documented instances of signifi-
cantly impaired distribution” as a result of ban on RPM).

122 The Robinson Patman Act is no impediment to reimbursing retailers for services that benefit the sup-
plier. See Richard M. Steuer, Dysfunctional Discounts, ANTITRUST, Spring 2005, at 75, 79. Amici
economists maintained that paying dealers for services may not be as efficient as RPM “under some cir-
cumstances” because “it may be difficult to specify completely all of the services that the retailer must
perform and the level at which it must perform them,” or because it is “possible that the retailer, rather
than the manufacturer, knows which retail-level services will be the most effective in maximizing the
competitiveness of the product, or that the most effective services will be discovered only through experi-
ence with the market and will be more apparent to the retailer than to the manufacturer.” Brief of Amici
Curiae Economists, supra, at 9 (emphasis added). However, no evidence was offered as to the empirical
significance of these possibilities. It is not apparent why a retailer would choose to provide services that
the manufacturer has not even asked for when other retailers are not also required to provide such serv-
ices, unless the services themselves are profitable for a retailer, which means that resale price mainte-
nance is not necessary in the first piace.
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costs of doing business. As New York’s Solicitor General pointed out at oral argument, “It’s a

question really of what kind of currency a manufacturer can use to buy those retailer services.”'”

The Court missed this simple truth, as is evident in its critique of the argument that resale
price maintenance should be considered anticompetitive merely because it raises prices:

The implications of respondent’s position are far reaching. Many decisions a

manufacturer makes and carries out through concerted action can lead to higher

prices. A manufacturer might, for example, contract with different suppliers to ob-

tain better inputs that improve product quality. Or it might hire an advertising

agency to promote awareness of its goods. Yet no one would think these actions

violate the Sherman Act because they lead to higher prices. The antitrust laws do

not require manufacturers to produce generic goods that consumers do not know

about or want. The manufacturer strives to improve its product quality or to pro-

mote its brand because it believes this conduct will lead to increased demand de-

spite higher prices. The same can hold true for resale price maintenance.’™
But the difference between resale price maintenance and these other quality-enhancing activities
that also raise prices is that, even assuming that resale price maintenance in theory can be used to
increase demand, it comes with an anticompetitive weight attached: it always prevents more effi-
cient retailers from cutting prices based on their lower costs. And, of course, these other activi-
ties raise demand directly, and only indirectly raise prices, while resale price maintenance raises
prices directly and only indirectly may lead to the hoped-for benefits.

Costs of the Rule of Reason
The majority acknowledged that “the per se rule can give clear guidance for certain con-

29125

duct”'® and “may decrease administrative costs,”'*® but minimized the significance of the issue

by asserting that “[alny possible reduction in administrative costs cannot alone justify the Dr.

1 Transcript of Oral Argument, Leegin, 2007 WL 967030, at 48 (Mar. 26, 2007) (Barbara Underwood).
2 Leegin, 127 8. Ct. at 2719.

1 14 at 2713,

126 14 at 2718.
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Miles rule.”™" But no one had argued they did. Justice Breyer contended that the administrative
costs of a rule of reason would be significant, and militated strongly in favor of retaining the per
se rule. And the cost of the rule of reason is not simply uncertainty and adjudication costs, but
the “false negatives™ that result from making it significantly more difficult to bring a successful
resale price maintenance suit.

Although the Court said that the lower “courts would have to be diligent in eliminating . .

. anticompetitive uses [of RPM] from the market,”'*®

and instructed them to “establish the litiga-
tion structure to ensure the rule [of reason] operates to eliminate anticompetitive restraints from
the market and to provide more guidance to businesses,”'” Justice Breyer pointed out that will
not be an easy exercise.””° The Court suggested three relevant considerations for the rule of rea-
son — number of manufacturers using the restraint, source of the restraint, and market power —
but the Court’s obtuse three paragraphs of instruction offer little guidance and likely will exoner-
ate many anticompetitive uses of resale price maintenance.

The Court said the “number of manufacturers that make use of the practice in a given in-

dustry can provide important instruction,”' for widespread coverage of resale price mainte-

27 Id. The Court pointed out that per se rules “can increase the total cost of the antitrust system by pro-
hibiting procompetitive conduct the antitrust laws should encourage.” Jd. And, gilding the lily, added,
“They also may increase litigation costs by promoting frivolous suits against legitimate practices.” Id. Of
course, if the practice is deemed per se illegal, then it is not legitimate under the law and suits challenging
it can hardly be considered frivolous. The nature of per se rules is that they are overinclusive and lead to
false positives. The Court seemed to think that the rule of reason leads to more accurate results, but that
is not necessarily the case, as noted in the text.

18 14, a1 2719.
B 14, at 2720.

¥ professor Hovenkamp notes, “Justice Breyer's dissent is certainly correct about one thing: lower courts
are going to have difficulty fashioning a rule of reason for resale price maintenance.” PHILLIP E. AREEDA
& HERBERT HOVENKAMP, ANTITRUST LAW, § 1620.1 (Supp. 2008) [AREEDA & HOVENKAMP SUPP].

BV 14, at 2719,
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nance may facilitate a manufacturer’s cartel,"*? or deprive consumers of meaningful choice.'>

But the Court did not acknowledge the difficulties of determining the extent of coverage when
local variation and “informal” resale price maintenance are considered, as they shoutd be.”™ Nor
did the Court offer guidance on the extent of market coverage that may be considered problem-
atic. In a concentrated market, coverage need not be extensive to trigger concern about manufac-

135

turer coordination.'”> The FTC entirely ignored the “market coverage” factor in its Nine West

decision, even though Nine West had maintained that one reason it wished to use RPM was that
3

many of its competitors were doing so."

The Court allowed that the “source of the restraint may also be an important considera-

132 As noted above, the Court did not acknowledge that resale price maintenance can facilitate oligopoly
pricing. 1f cartel facilitation were the only issue, then it would be difficult to quarrel with the arguments
of RPM proponents that RPM needs no independent legal sanction.

3 1d. at 2719 {quoting Scherer and Ross to the effect that widespread coverage of RPM “*depriv[es]
consumers of a meaningful choice between high-service and low-price outlets’”); see also Brief for
William S. Comanor & Frederic M. Scherer, supra, at 9 (noting that with widespread market coverage
“consumer choice is restricted to goods with bearing high distribution margins” and dealer promotional
efforts will “largely cancel each other out in the aggregate, leading to a high-price, high-margin, high
promotional cost equilibrium with relatively little if any expansion of demand.”).

13 Areeda and Hovenkamp argue persuasively that “{iJn measuring market coverage, vertically integrated
firms should be counted among those using the vertical restraint, along with firms controlling resale
prices informally.” 8 AREEDA & HOVENKAMP, supra, Y 1606g6, at 96. But they note the difficulties of
determining market coverage “because a suit involving one or a few manufacturers will seldom offer
reliable information about other manufacturers’ vertical restraints, especially their informal ones.” /4., §
1632d2, at 322. Market coverage must be assessed at the local level if consumers” ability to avoid price-
maintained products is taken seriously.

'3 See id. § 1606g5, at 96 (danger of use of RPM to facilitate manufacturer coordination in concentrated
market “does not disappear” at market coverage between 10-50 percent); Brief for William S. Comanor &
Frederic M. Scherer, supra, at 10 (suggesting presumption of illegality in concentrated markets where
RPM is implemented by seller with at least 10 percent market share; “{flocusing on oligopolistic sellers’
market structure is appropriate because under oligopoly, imitation of one leading seller’s marketing strat-
egy by other sell